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COURT OF
mental in pleading that damages need not in their nature be APPEAL

specifically set forth save where special damage is claimed, and

	

_
192 4

that is not the present case. Finally, it was forcefully pre -
sented upon the part of the defence that the quantum of damages

March 4.

as allowed was in error and calculated upon an erroneous basis, HORST

that is, the plaintiffs had elected to sue in British Columbia, LIVESLEY

that the scale of damages must necessarily be that of the lex fori

not the lex loci contractus. Upon a study of the authoritie s
cited and an examination of others I have no hesitation i n
coming to the conclusion that the damages were rightly assesse d
in conformity with the existent law in the State of California ,
one of the United States of America, where the contract wa s
made and where it was to be performed. The learned trial
judge had the advantage of evidence, indicating great skill an d
learning from legal experts of the State of California, addresse d
to this point and I cannot see that there is any material vari-
ance in that testimony ; in truth it is in unison in all material
features necessary to be considered in this case, and it is plainly
evident that the procedure adopted in making the sales of the
rejected hops was in due conformity with the law of California MCPHILLIPS ,

and that the computation made of the damages, following credits

	

s .A .

given for the moneys realized at the sales, was in strict con-
formity with the law of California. In passing, it may be sai d
that, according to our jurisprudence it rather affronts one that
the vendors of the hops under the contract could, as was done ,
become themselves the purchasers and at such small prices, bu t
nothing can be effectively based upon this . The laws of th e
State of California are sovereign in this matter of the assess-
ment of damages, and it is idle to contend otherwise . Allen v.
Kemble (1848), 6 Moore, P .C. 314 is an authority which clearly
demonstrates that in the present case the liability is to b e
governed by the lex loci contractus, and this decision is, o f
course, absolutely binding upon this Court . There The Right
Hon. T. Pemberton Leigh, delivering the judgment of thei r

conclusions . Then it was contended that in any case the assess- MCDONALD, J .

rnent of damages was not permissible by reason of the frailty

	

192 3

and indefiniteness of the pleadings as to damages . I cannot May 28 .

see that there is any point in this contention . It is funda-
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Admiralty law—Allowance of interest on claim ex contractu .

	

/61

In the Admiralty Court, in an action to recover for work done and
material supplied, the Court will allow interest from the time of
rendering of the bill after completion, in the absence of legal excus e

A

for non-payment .

ACTION to recover for work done and material supplied and
for interest from time of rendering of bill . Tried by MARTIN,

Lo. J.A. at Victoria on the 3rd, 4th and 10th of January, 1924 .

players, for plaintiff .
llossie, and Lett, for defendant.

28th February, 1924 .

MARTIN, Lo. J.A . : At the close of the hearing I said that
subject to the objection to my jurisdiction and the question o f
interest, I was prepared to give judgment for the plaintiff ' s
claim in full .

As to the objection to the jurisdiction, my impression at th e
time was that it was not supported by the authorities cited,
and I remain of that opinion .

1

MARTIN, tip) /d
LO,

1924
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As to the interest : the plaintiff claims it from the time i t
rendered its bill on the 27th of March last for the work and
labour clone and materials supplied . It is beyond serious ques-
tion that the ancient practice of the Admiralty Court in allowin g

interest upon claims arising ex ctelicto still prevails, e .g., in

collision cases from the time when the injury occurred, a prac-
tice which is based upon the civil law and which Lord Esher ,
M.R. commended in The Gertrude (1888), 13 P.D . 105 at p.

WINSLOW
MARIN E

RAILWAY
AN D

SHIPPIN G
Co .
v.

	

108, as "more just than the common law rule," and as not bein g
THE

PACLI'ZCA

	

way in any way disapproved of by Lord Selborne, L . C. in the house~'

of Lords in The Khedive ; Stoomvaarl J :laatschappy Nederland

v. P, ni,u>0lar and Oriental Steam Navigation Company (1882) ,

7 App. Cas. 795 at p. 803, in the following language :
"It does not appear to have been the general course of the Court tha t

those decrees should contain any direction as to interest ; and I think it
more probable that the principle on which interest was computed unde r
them is that mentioned by Mr . Sedgwick in his book on Damages (chapte r
15, pp . 373 and 385-7), where he treats of the power of a jury to allo w
interest, as in the nature of damages, for the detention of money o r
property improperly withheld, or to punish negligent, tortious, or fraudu-
lent conduct ; the destruction of or injury to property involving the los s
of any profit which might have been made by its use or employment . "

And in The Gertrude, supra, the rule as to interest was

applied to a case which before the Judicature Act could no t

have been tried in Admiralty, but only in one of the Common

Law Courts ; that case was one of damage to cargo by strand-
ing, and The Baron Aberdare in the same report was one of

negligence by a dock company in mooring. It is instructive

to note that in Smith v . Kirby (1875), 1 Q.B.D. 131, the King's
Bench Division, affirming Lush, J ., followed the Admiralty rul e

and allowed interest from the date of collision . In Th e

Ain supra, Lord Bramwell, p . 823, agreed that the matte r

must be decided by the Admiralty practice, saying :

"It is not a question of principle ; it is not a question of reason ; it i s
a qm -lion of what was the law of the Court of Admiralty ; because un-
doibleely v'lmat was the law formerly is the law still, for the Judicatur e
Act has not changed the law in that respect . "

No authority has been cited to s pew that with respect to
interest any change has been effected by the Judicature Act ;

the earlier case of The Jones Brothers (1877), 37 L .T. 1(i4, i s
only a decision as to the date upon which interest upon judg -

Judd

MARTIN ,
LO. J .A .

192 4

Feb. 28 .
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ments and costs taxed should begin to run and does not touch
the question at Bar. Moreover, the Jones case was one of
salvage, which claim arises neither ex contractu nor ex delicto,

	

192 4

and therefore it never was the practice in Admiralty to allow Feb .28 .

interest upon salvage awards .
The question, then, is narrowed down to the right to interest

upon a claim ex contractu . Reliance is placed by the plaintiff
upon the following observations of Sir Robert Phillimore i n
The Northumbria (1869), L.R. 3 A. & E . 6, a case arisin g

out of a collision, at p . 10 :
"But it appears to me quite a sufficient answer to these authorities t o

say, that the Admiralty, in the exercise of an equitable jurisdiction, has
proceeded upon another and a different principle from that on which th e
common law authorities appear to be founded . The principle adopted by
the Admiralty Court has been that of the civil law, that interest wa s
always due to the obligee when payment was not made, ex mora of th e
obligor ; and that, whether the obligation arose ex contractu or ex delicto .

The American common law has been more liberal than the English ; Mr .
Sedgwick, in his work on damages (4th Ed .), p . 443, remarks : `There
is considerable conflict and contradiction between the English and America n
cases on this subject . But as a general thing, it may be said that whil e
the tribunals of the former country restrict themselves generally to thos e
cases where an agreement to pay interest can be proved or inferred, th e
Courts of the United States, on the other hand, have shewn themselves mor e
liberally disposed, making the allowance of interest more nearly to depen d
on the equity of the case, and not requiring either an express or implie d
promise to sustain the claim.'"

And he points out, p . 11, that the Chancery Courts followed th e
Admiralty rule as to interest, citing, e .g., Wood, V .-C., in Judgmen t

Straker v. Hartland (1865), 34 L .J., Ch. 122, wherein he said :
"'It was quite clear that justice required that a debt which was due ,

but the payment of which was delayed, should carry interest" '

In view of the positive statement of so learned a judge in
Admiralty law as Sir Robert Phillimore that his Court ha d
adopted the just principle of the civil law "that interest was
always due to the obligee when payment was not made, ex mora

of the obligor ; and that, whether the obligation arose ex con-
tractu or ex delicto," I do not feel at liberty to refuse the clai m
of the plaintiff herein to interest after it made a formal deman d
for payment by presenting its bill after due completion of th e
work under the contract . To say that interest could not be
awarded in such circumstances by other Courts is only anothe r
illustration of the more equitable rules that are established in

MARTIN,
LO . J .A .

WINSLOW
MARIN E

RAILWA Y
AND

SHIPPIN G
Co .
V.

TIIE
PACIFICO
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this Court in several respects : Lord Chancellor Herschell, e .g . ,
in London, Chatham and Dover Railway Co . v. South Eastern
Railway Co. (1893), A.C. 429, said, p. 440, that claims for
interest in the Common Law Courts were kept within limit s
which were "too narrow for the purposes of justice . "

In the ascertainment of the exact date from which interes t
is to run herein, I direct counsel's attention to the final word s
in the letter of defendant's attorney, dated 21st February ,
1923, with leave to speak to the point, if necessary .

The plaintiff is entitled to judgment for the full amount o f
its claim and costs.

Judgment for plaintiff.

MARTIN,
LO. J .A .

Admiralty law—Action for seaman's wages—Desertion by seaman—For -
1924

	

feiture of wages—Wages payable less than $200—Canada Shipping Act ,

Feb. 27 .

	

R .S .C. 1906, Cap . 113, Sec . 191—Dismissal of action .

OSTROM v. THE MIYAKO .

OSTRO M
V .

THE
MIYAK O

Statement

A seaman was employed for four months from the 4th of July at $150 a

month . On the 25th of October he left under circumstances held to

be desertion . Held, under the authorities, notwithstanding that h e

had nearly completed his contract, the Court was bound to give effec t

to the law that his wages were forfeited from the 4th of October, the

date of commencement of his last month's service .

There was owing him up to October 4th a balance of $134, for which he

also sued .

Held, this being under the sum of $200, the action in this Court must be

dismissed under section 191 of the Canada Shipping Act, R .S .C. 1906 ,

Cap . 113, and, under the general rule (132) in that behalf, with costs .

A CTION for seaman's wages tried by MARTIN, Lo. J.A. at
Vancouver on the 5th of February, 1924 . The defendant ship
was chartered to one Anderson for four months from July 4th ,
1923, to be employed as a fish carrier . Anderson hired th e
plaintiff as engineer for the four months at $150 per month
and board. The ship was employed carrying fish between
Steveston and Seattle. The crew consisted of Anderson, who
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was master, and the plaintiff, who was engineer. The plaintiff
served on board the ship until October 25th, 1923, when h e
left under circumstances which the judge held to be desertion .
On November 26th, 1923, the plaintiff commenced this action
in rem against the ship claiming $471 .64 for wages to date of
issue of writ and $57 .70 for moneys alleged to be paid out by
him for provisions. He also claimed wages up to the time o f
final settlement thereof pursuant to the Merchant Shipping Act,
1894 (57 & 58 Viet .), Cap . 60. Plaintiff claimed he had been
hired for four months at $5 per day and that ship had saile d
when he was absent on leave . The claim as to provisions was
dismissed at the trial . The defendant admitted there was du e
to the plaintiff up to October 4th a balance of $134, but con -
tended that, as he had not completed the month from October
4th to November 4th, he was not entitled to any wages afte r
October 4th and accordingly there was nothing more due to hi m
and that the Court had no jurisdiction .

Ginn, for plaintiff.
S. A. Smith, for defendant .

27th February, 1924.

MARTIN, Lo. J.A . : This is a question of seaman's wages ,
and I find upon the facts adduced that the contract was tha t
the plaintiff should be paid the sum of $150 a month during
the fishing season, which was understood to last for a period of
four months beginning on the 4th of July, the date of the hiring .

It is admitted that there was a balance of $134 due th e
plaintiff on the 4th of October, but the difficulty arises fro m
the fact that on the early morning of the 25th of October, a s
I am constrained to find, the plaintiff deliberately deserted hi s
ship without any lawful justification or excuse . In such cir-
cumstances, it was submitted that whatever might be said o f
the amount due on the 4th of October, it was clear he had for-
feited his wages from that day up to the time of desertion .
I experienced some reluctance, bearing in mind the favourabl e
inclination this Court, as a matter of history, has always ha d
towards the interests of mariners, to give effect to this stric t
construction, seeing that he had so nearly completed his contract ,
i .e ., at the end of the third day of the next month, and there-

MARTIN,
LO. J.A.

1924

Feb . 27 .

OsTROM
V .
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fore requested counsel to furnish me with further authoritie s
upon the point .

After carefully considering them I find it is that there i s
no legal escape from the result that, upon the facts, the wage s
here must be deemed to be forfeited from the time of the last
monthly payment which the contract contemplated. The
authorities in general are to be found chiefly collected in Mac-
lachlan on Merchant Shipping, 6th Ed ., 17S ; Macdonell on
Master and Servant, 2nd Ed ., 619(1) ; Halsbury's Laws o f
England, Vol . 20, p . 85 ; and Vol. 26, p. 49, and I refe r
particularly to Taylor v. Laird (1856), 1 IL & N. 266 ; Button
v . Thompson (1869), L .R. 4 C.P. 330 ; Saunders v. Whittle
(1876), 33 L .T. 816 ; Roberts v. Tartar (1908), 13 B .C . 474,

and Selig v . irenburg (1917), 51 N.S.R. 198 .

Seeing then that at best the plaintiff can only recover $134,
objection is taken that the action must be dismissed for want o f
jurisdiction, the wages recovered being "under the sum of
$200," as required by section 191 of the Canada Shipping Act ,
R.S.C. 1906, Cap. 113, and the decision of this Court in Cowan

v. The St . Alice (1915), 21 B .C. 540 (followed in Zouame v .

Steamship 1Zaplecourt and Owners (1921), 21 Ex. C.R. 226 )
is relied upon, and as the objection is precisely sustained by that
decision, the only order that can be made is that the action b e
dismissed, with costs to follow the event, according to the general
rule (132) in that behalf, there being no circumstances, I
think, which would justify me in departing from said genera l
rule, and seeing that the law on the jurisdictional point ha s
been settled for over eight years .

This result may seem a hardship, but the longer I sit upon
this Bench the more I am convinced that the only real justic e
is strict justice for all concerned, and here, for example, tha t
the plaintiff was hired not by the defendant owner but by on e
who chartered the vessel from the owner and has not paid th e
charter-money, so for that reason I am informed by counsel the
owner resists the plaintiff's claim so as to reduce his own loss
as much as possible.

Action dismissed .
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B.C. ESTATES LIMITED v . COLDICUTT .

Practice—Application for judgment under Order XIV.—Filing affidavits for

	

1924
the defence—Service on opposite party not necessary .

Upon the filing of affidavits for the defence on an application for speed y
judgment under Order XIV. notice of such filing must be given to th e
opposite party but the service of copies is not necessary . Copies mus t
be furnished on demand of the opposite party but must be paid for .

APPLICATION for speedy judgment under Order XIV.
On the hearing objection was taken to the filing of affidavit s
without serving copies on the opposite party . Heard by
Munp i3Y, J. at Chambers in Vancouver on the 15th of April ,
1924 .

Mayers, for plaintiff .
J. E. Bird, for defendant .

21st May, 1924 .

\Iunpiry, J . : Although this matter has been disposed of o n
other grounds, I promised to hand down a ruling settlin g
whether affidavits filed to show a defence on applications for
speedy judgment should be served on the opposite party or not .
Apparently, our rules do not compel such service . Enquiry
shews that in the past at times such service has been made but Judgment

not always. I have conferred with such of my brother judge s
as I conveniently eould . As a result, I rule that in the future
the English practice is to be followed. On the filing of such
affidavits the party doing so is to give notice of such filing t o
the opposite side but is not to be compelled to serve copies. If
the other side demands copies they are to be furnished but the
party making the dernancl is to pay for such copies .

MURPHY, J .
(At Chambers )

May 21 .

B.C .
ESTATE S

LTD .
v.

COLDICUTT

Statement
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REX v. WONG O SANG .

Criminal law—Chan ge of m vcrder-Jury disagree—Discharged—New jury

empanelled—C, .'

	

e. 960—Three jurymen on first tria l

empanelled on

	

-nd trial—_l"

	

trial .

On a trial on a charge of murder the jury disagreed and were discharged ;
a new jury was selected from the same panel for the second trial an d
the accused was found guilty and sentenced to be hanged. Three
jurymen who served on the first trial were selected and served as jury -
men on the second trial . - On appeal by way of ease stated :

Held, as contrary to the ordinary acceptation of the words "new jury "
and to the spirit of section 960 of the Criminal Code . The verdic t
and conviction were set aside and a new trial ordered .

A PPEAL by way of case stated from the decision of MURPHY ,

J., and the verdict of a jury, on a charge of murder . The
accused was found guilty and sentenced to be hanged. The
case stated was as follows :

"The above named defendant was directed to be indicted at the Nanaim o
Spring Assize, 1922, for that at China Town in the County of Nanaimo ,
Province of British Columbia, on the 13th day of November, 1921, he,
Wong 0 Sang, did unlawfully kill and murder Wing Chong .

"On the application of Wong 0 Sang and with the consent of the
Honourable the Attorney-General on the 31st of March, 1922, I ordered
that the trial of the above named Wong 0 Sang on said charge should b e
proceeded with in the Supreme Court of British Columbia Oyer an d
Terminer and General Gaol Delivery then being held at the Court House ,
in the City of Vancouver, at which I presided.

"On the 26th and 27th of April, 1922, Wong 0 Sang was tried befor e
a jury selected out of a panel of forty-three petit jurors returned by the
sheriff for service at such Assize sitting. The jury on this trial disagreed
and the prisoner was remanded to gaol .

"On the 15th of May, in the same Assize, on motion of A . B. Macdonald ,

K.C ., of counsel for the Crown, the prisoner was again placed in the
dock and was again tried by a jury selected out of the same panel a s
the first jury, three members of the latter jury having also served on
the first jury. Before any jurors were sworn counsel for Wong 0 Sang
objected that members of the first jury should not serve on the secon d
jury . I overruled this objection . Wong 0 Sang was convicted on thi s
second trial, and sentenced to be hanged on the 28th of July, 1922 .

"The opinion of the Court of Appeal is asked as to whether or not the
second jury which convicted the prisoner should have been a new jur y
selected from the same panel as the first jury excluding the twelve juror s
who served on the first jury, and was I right after objection taken i n

COURT O F

APPEA L

1922

June 29 .

REX

V .

Woxo 0
SAN G

cZfSZrL

Q-1 V. T. H •Ga7Za,. ~

es c.c.c .v 9

Statement
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permitting three of the jurors who served on the first jury to be selecte d
and returned on the second jury, and if not, has there been a mis-trial? "

The appeal was argued at Victoria on the 29th of June, 1922 ,
before MACDONALD, C.J .A., MARTLV, GALLII{ER, MCPHILLIP S

and EBERTS, JJ.A.

J. A. Russell, for accused : The accused was tried on a charg e
of murder and the jury disagreed. There was a second tria l
and three of the men who served on the jury at the first tria l
also served on the second trial when accused was found guilty .
The question is whether the jury on the second trial was a "ne w
jury" under section 960 of the Code . Rex v. Gaffin (1904) ,
8 Can. Cr. Cas. 194 is the only case near it but is not in point :
see also Reg. v. Sullivan (1838), 8 L.J., M.C. 3. It is con-
trary to the intention of the Act that a man sitting on the firs t
jury should be allowed to sit on the second one .

A. B. Macdonald, K.C., for the Crown : Under section 960
a "new jury" means "another jury ." All rights to which the
prisoner is entitled are preserved in section 935 of the Code.
Under that section he can always object to a juryman for cause .
This case is the same as Rex v . Gaffin (1904), 8 Can . Cr. Cas .
194.

Russell, in reply .

MACDONALD, G .J .A . : I think the conviction and sentence
should be set aside .

	

The statute requires that where the
jury disagree a new jury shall be called . My interpretation
of that is that a new jury means what the words import . As I
put it to Mr . Macdonald : Suppose the twelve men who ha d
disagreed had been called and sworn on the second jury, coul d
it be said that that was a new jury, either within the ordinary
acceptation of the term, or having regard to the purpose for MACDONALD ,

which the new jury was to be called, namely, because the other "' -
jurymen, not being able to come to a conclusion, fresh me n
should be called who should consider the matter de novo and
come to their own conclusion? It is contrary to the ordinar y
acceptation of the words "new jury," and contrary to the spiri t
of the Act calling for a new jury. There are no cases to which
we have been referred, but we have to exercise our own judg-

9

COURT O F
APPEAL
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REx
v.

WONG O

SANG

Argument



10

	

BRITISH COLUMBIA. REPORTS.

	

[Von .

meat on the construction of the statute . There does not seem

to me to be any doubt of what that construction should be .
I would set aside the verdict and conviction and order a

new trial .

lI<~I~rlx J .A. : To my mind it is unthinkable, quite apar t

from our statute, that when a prisoner is put upon a "new trial "

under section 960 of the Code, which trial is to take plac e

before "a new jury to be empanelled," that in such new jur y

there should be included either wholly or partially jurors who

had sought to complete the preceding trial but had failed to do

so by disagreement . Rex v. Gajji'n (1904), ti Can . Cr. Cas .

194, shews that the word "empanelled" does not mean a new

panel, but "selecting a new jury from the thirty-six juror s

already summoned," and though the exact point before us was

not therein considered, yet the principle is involved in the

reasoning. In the case at Bar three of the former jurors were

included in the new jury "empanelled" despite the accused ' s
objection., and in the absence of any authority cited to suppor t

such an inclusion, which is contrary to the spirit. of a new trim ,

I think the objection should be upheld and a new trial ordered .

GALLIIIER, J .A . : As we have not been referred to any
authority in this matter, we have to form our own views with

regard to the interpretation of the statute, and the eonunon-sens e

view of the matter as well . The words are specific iu the sec-

tion of the Code that there shall be a new jury .

It is clear to my mind at all events, in the absence of an y

authority to the contrary, that the section means exactly what

it says, and you cannot import those who have already passe d
upon the matter into a second jury .

\IcPulLLIhs, J.1 . : Counsel on both sides are. unable to

assist the Court With any- decisions upon the point . Not being

assisted by any authority, it would seem reasonable to construe

the words "new jury" as meaning an entirely new jury tha t

is completely new in personnel. As a matter of fact, disagree-

ments of jurors may he said to be of modern growth . For

many years, almost from time immemorial, the jury was under

COURT OF
APPEAL

192 2

June 29 .

REX

WONG 0
SAN G
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GALLIHER,
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compulsion to find a verdict ; it was almost misconduct on the COURT O F
APPEAL

part of the jury not to bring in a verdict . In England, today,

	

—

a disagreement is almost unheard of, the sworn duty is to bring

	

192 2

in a verdict according to the evidence. Now the three jurors June 29 .

upon the first jury presumptively did not discharge their full

	

RE X

duty yet they may have been desirous of so doing but were over-

	

v .
WO G 0

borne ; we cannot tell, juries give no reasons and they are

	

SANG

not compelled to give reasons .

I am not imputing any dereliction of duty against the three

gentlemen who served on the first and second jury, on accoun t
of the first jury not bringing in a verdict, it may well be that MCPHILLIPS,

the fault was not theirs ; but in my opinion they were not
qualified to serve as jurors upon the second trial ; the jury
could only be a "new jury" within the meaning of the enact-

ment when there was an absolutely new personnel . It follows ,
in my opinion, that the conviction must be set aside ; and I
think it a proper case to direct that a new trial be had .

EBERTS, J.A . : I can quite believe that a new jury mean s
an absolutely different jury from the one that tried the prisoner
for the first time .

I do not know that we cannot take judicial notice of wha t
appears in the London newspapers as to great trials . Only a
short time ago, in the trial of Major Armstrong, who was hanged
recently for the murder of his wife, the foreman of the jury ,
the very same day that they brought in the verdict, was inter -
viewed by a reporter and his story was reported in the news -
paper . The judge has taken that up and he may be tried fo r
contempt of Court. That might apply to this ease. There
were three men that were in the jury at the first trial, and it EBERTS, J .A .

is just within the bounds of possibility that they had said what
their views were . The counsel for the prisoner took the point
before the second jury was sworn. The learned counsel for
the Crown says that under the circumstances he was not affected ,
because he could at a later date of the proceedings have take n
his 20 challenges . Look at the position he would be placed in .
The Courts would stand aside everybody except those who wer e
in the first trial . He would have had to take his 20 challenges
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COURT OF out of 43 jurors . There would be no doubt, under the cireum -APPEAL
stances, the jury could not be called and the . Crown would have

1922

	

to go on the taling . This is an objectionable thing, and I can-
June 29 . not see that in the circumstances only 43 jurors should hav e

Rex

	

been called .
v .

	

Under the circumstances, I take the view of my brothers and
WONG O

SANG

		

say no interpretation has been brought to us as to the con -
struction of the words "̀new jury," and I therefore believe that

EBESTS, J .A. the prisoner was not properly tried and that he should have a
new trial .

New trial ordered .

Solicitor for appellant : J. A. Russell .

Solicitor for respondent : A . B . Macdonald .

HUNTER,

	

REX v . CHOW TONG .
C.J.B .C .

~~MT~bad~(At Chambers)
Criminal law Conviction under The Opium and Narcotic Drug Act—Har d

1924

	

labour improperly imposed—Deportation after service of sentence

Apri115 .

	

Habeas corpus—Can. Stats . 1922, Cap . 36, Sec . IOB .

A warrant of deportation regular on its face, having issued after th e
prisoner had served his sentence on a conviction under The Opium
and Narcotic Drug Act, the Court on an application in habeas corpus
proceedings can only inquire into the truth of the statements made in
the warrant, and cannot interfere by reason of the unlawful imposi-
tion of hard labour by the sentence and conviction .

A PPLICATION for a writ of habeas corpus. On the 7th o f
October, 1922, the applicant pleaded guilty to having opium in
his possession and was convicted and sentenced at Princ e
George to six months ' imprisonment with hard labour and
payment of a fine of $200 and in default of payment thereo f
to six months' imprisonment with hard labour, pursuant t o
subsection (2) of section 5A of The Opium and Narcotic Drug
Act . Deportation proceedings were taken and at the termina -

REX
V.

CHOW TONG

Statement
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tion of his imprisonment he was handed over to the Canadian xuNTER,
C .J .B.C.

immigration authorities for deportation. It was admitted by (At chambers )

counsel for the immigration department that there was no

	

192 4

authority for the imposition of hard labour and it was not in April 15 .

dispute that the applicant was an alien . Heard by HUNTER ,

C.,T .B.C . at Chambers in Vancouver on the 15th of April, 1924 .

	

R~x

Cxow ToNu

Stuart Henderson, for the application .
Elmore Meredith, contra .

HUNTER, C . ‘T .B.C. : The prisoner was convicted under The
Opium and Narcotic Drug Act and sentenced to six months '
imprisonment with hard labour and to pay a fine of $200, an d
to a further three months in default . He has served the sen-
tence and is now in the hands of the immigration authorities
awaiting deportation under the deputy minister's warrant .

It is urged by Mr . Henderson that the sentence and convic-
tion were unlawful as they imposed hard labour . So they were,
if that was the case, but the Court has no power to interfer e
on that account at this stage of the proceedings, the deput y
minister's warrant having intervened . The warrant is vali d
on the face of it and the Court cannot now for any useful
purpose review the proceedings leading up to the convictio n
apart from any difficulty arising from the fact that th e
certiorari has been taken away. The essential jurisdictional
facts are recited in the warrant and the only thing now left to
the accused is the right under the Act of 56 Geo . IIT., to have
the truth of those facts examined into, but if the inquiry sheaved
that the fact of conviction on the date alleged and that th e
prisoner is an alien were truly stated he could gain nothin g
in the end .

The application must be dismissed .

Application dismissed.

Judgment
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Failure to appear—Endorsement on recognizance of magistrate's certi -
March 12 .

		

fcate—Transmission to proper officer—No order required—Crimina l
Code, Secs . 576 and 1099—Criminal rule G .

RE X
v .

	

M. entered into a recognizance as principal and B . as surety that h e
MCCOY AyD

	

would appear as a witness on a criminal prosecution. He failed to
1'ROw appear and the magistrate, after certifying on the back of the recog-

nizance M.'s non-appearance at the hearing, forwarded it to the cler k
of the County Court within the jurisdiction . An application by the
Crown to a judge of the Supreme Court for an order estreating sai d
recognizance was refused. Application was then made to a judge of
the County Court for the same order which was granted .

Held, on appeal from both orders, affirming the order of 1Tomusoti, J . and
reversing the order of CAYLEY, Co. J . (MCPHILLIPS, J .A . dissenting) ,
that the estreating of a recognizance may be carried out under the
provisions of section 1099 of the Criminal Code itself and any further
necessary proceedings follow under the subsequent sections of th e
statute without the requirement of any order from the Courts .

Held, further, that as this ease was in the magistrate's Court and the
County Court Judge's Criminal Court, rule 6 of the Criminal rules
does not apply as section 576 of the Criminal Code under which it wa s
passed deals with the powers of the Supreme Court judges to mak e
rules for their own Court only.

APPEAL by the Crown from an order of llorn.isoti, J . of

the 7th of January, 1924, dismissing an application for a n

order estreating the recognizance entered into by Frank McCoy,
principal, in the sum of $1,000, and Andrew Brown as suret y

in the sum of $1,000, dated the 25th of September, 1923, fo r

the appearance of Frank -McCoy as a witness in the ease of

Rex v. Lew King in the Police Court at Vancouver, and appeal

by Brown, the surety, heard at the same time from an order of

CAYL1. , Co. J. of the 31st of January, granting an order tha t
Statement the said recognizance be estretind and that a writ of /teri facias

and capias do issue returnable before said Court for the su m

of $1,000. Frank McCoy being required as a witness on th e

criminal prosecution of one Lew King oil a charge of sellin g

opium without lawful authority, entered into said recognizance

with Andrew Brown as surety, the condition of the recogni -

COURT O F
APPEAL

REX v. McCOY AND BROWN .

Criminal law—Witness required on criminal prosecution—Recognizance
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zance being that he would appear as a witness on the prosecutio n

of the said Lew King on the 1st of October, 1923 . He did

not appear and was in default as appeared by the endorsemen t

on the recognizance signed by the deputy police magistrate . An

application to the Supreme Court for an order estreating th e

recognizance was dismissed by Monmsox, J. on the 7th of
January, 1924, and on the same day notice was given of a

motion to be made in the County Court for the same order

which was granted by CAyLET, Co. J. on the 31st of January ,

1924 .

The appeals were argued together at Vancouver on the 12th

of March, 1924, before MACDONALD, C.J.A., MARTIN, 11c-

PI3ILLIPS and EBERTS, JJ.A .

J. Ross, for Brown .

Wood, for the Crown.

MACDONALD, C .J.A. : The case, it seems to me, turns upon

the construction of section 1099 of the Criminal Code . That

provides how bail bonds, under which the makers have defaulted ,

are to be dealt with. The list is to be made up and sent to
the registrar of the County Court . The registrar of the

County Court shall subsequently proceed to enforce the bond .

There is no provision there in regard to formal estreat of th e

bail . That is done by the section itself when the bond ha s

been sent to the registrar of the County Court for the purpos e
of enforcing it . We are referred to rule 6 of the Crimina l

Rules which were passed under section 576 of the Code. That

section deals with the powers of the Supreme Court judges i o

make rules for their own Court, not for other Courts . It reads

as follows :
"Every superior Court of criminal jurisdiction may at any time, with

the concurrence of a majority of the judges thereof present at any meetin g
held for the purpose, make rules of Court, [that is the Supreme Court ]
not inconsistent with any statute of Canada, which shall apply to al l
proceedings relating to any prosecution, proceeding or action instituted
in relation to any matter of a criminal nature, or resulting from o r
incidental to any such matter . "

Now, the statute is dealing with Rules of Court, crimina l

rules relating to matters before the Supreme Court . This
present matter was not before the Supreme Court at all . Then

1 5
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MCCoY AN D
BROW N

MACDONALD,
C.J .A .

MARTIN, J .A .

if we turn to rule 6 we find that the judges made a rule to
provide that bail shall not be estreated without an order of a
judge. If the matter was in the Supreme Court that rule
would be applicable. This case was in the magistrate's Court
and in the County Court Judge's Criminal Court, and now it
comes up for enforcement of the bail bond. It seems that no
order of a judge is necessary at all, and that Mr . Justice MoR-

Risox was quite right in refusing to make an order. He had
no power to make an order . The learned County Court judg e
was wrong in making an order, because no order was necessary ,
and no power was given to him to make an order. The County
Court was without jurisdiction in this sense . I do not mean
the County Court might not make an order under section 1110 ,
but it had no jurisdiction to make an order of that kind at thi s
stage of the proceedings .

The result is that the order of the County Court judge i s
rescinded and no other order made. It is without jurisdiction .

MARTIN, J .A. : That is my view. By section 1097 the
recognizance is directed to be transmitted to the proper office r
appointed by law to receive the same ; and the authorized
officer in this Province is, as section 1099 reads :

"In the Province of British Columbia, such proper officer shall be th e
clerk of the County Court having jurisdiction . .

	

.

Then once the recognizance is in his custody, the proceeding s
take that direction which the subsequent sections of the statut e
contemplate and provide for, without any interference from
any other tribunal whatever ; and the powers that might be
exercisable later on under section 1110 when the writ of fteri
facias is returnable, can not be anticipated by the County
Court judge or any other judge attempting to forestall the
matter by making any order whatever at this stage . I agree
with what the Chief Justice has said ; the rules must b e
regarded as restricted to the Court which made them, as th e
statute provides, and if not so restricted they would be without
jurisdiction, because they are inconsistent with the main statute ;
therefore an order having been made by the County Cour t
judge, which is based on no authority whatever, the principl e
of the decision in The Leaner case ((1916) 3 P. Cap. 91
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(1917), 3 W.W.R. 861), and many other cases therein cited, COURT of
APPEAL

shews there is in law no order to appeal from because it is an

	

-___
absolute nullity. All that appears is that a document has been

	

192 4

drawn up which bears the semblance of an order, but having no march 12 .

foundation in law, nothing can stand upon it, but this Court

	

REx
can make an order getting rid of it, which the appellant is

11CUOY • AND
entitled to because it prejudices him, in the circumstances, as BaowN

it stands, and therefore it should be set aside .

McPHILLZPs, J.A . : I may say I have come to the conclusion
that there was jurisdiction to make the order. The jurisdic-
tion is in the County Court to pass upon matters of bail an d
whether it should be estreated . The Parliament of Canada
had that in mind when enacting the Criminal Code . Section
576 says :

"Every superior Court of criminal jurisdiction may at any time, with
the concurrence of a majority of the judges thereof present at any meetin g
held for the purpose, make rules of Court, not inconsistent with any
statute of Canada, which shall apply to all proceedings relating to any
prosecution, proceeding or action instituted in relation to any matter of a
criminal nature, or resulting from or incidental to any such matter ."

The learned judges in promulgating the rules were not making
rules only applicable and enforceable in the Supreme Cour t
but in the County Court as well .

The Parliament of Canada appreciated that the Provinces
differed as to names and jurisdictions of Courts, and speciall y
named in British Columbia the County Court, but Parliament
does not provide that the rules should be made by judges of MCPHILLIPS,

the County Court. It was provided that rules should be made

	

''A'
by the judges of the Supreme Court, and subsection (b) o f
section 576 states that those rules may be "for regulating i n
criminal matters the pleading, practice and procedure in th e
Court, including the subjects of mandamus, certiorari, habeas

corpus, prohibition, quo warranto, bail and costs."
When we find that the bail bond is to go to the County Court

it is reasonable to assume that the bail bond comes within th e
jurisdiction of the County Court, and that a judge of the
Supreme Court would not interpose or do anything in the
matter unless there are apt words giving jurisdiction. I fail
to see. those apt words . Section 1099 says that :

"In the Province of British Columbia, such proper officer shall be th e

2



COURT OF
APPEAL

192 4

March 12 .

REs
v .

MCCoY AND
BRow N

MCPIIILLIPS,
J .A .

ERERTS, J .A .

18

	

BRITISH COLLIIBIA REPORTS .

	

[VOL.

clerk of the County Court having jurisdiction at the place where such
recognizance is taken, and such recognizance shall be enforced and collecte d
in the same manner and subject to the same conditions as any fines, for-
feitures or amercements imposed by or forfeited before such County Court ."

Shall be enforced according to the practice of what ? Of tha t
Court. I do not see how the practice of the Supreme Cour t
could be applied . Then when you turn to Rex v. Harvie

(1913), 18 B .C. 5, a judgment of this Court, the case seem s
to me, with deference to any contrary opinion, to support the
very matter we have before us. In the present case the officer
in charge of the collection of this recognizance was not satisfie d
that the clerk 's list was in itself sufficient, but applied to the
judge for an order . The same course was followed in anothe r
case in England. It was there contended that the making of
this order was mere surplusage. IRVING, J .A., said at p . 9 :

"On the question of jurisdiction, I think the statutory provision i n
subsection 2 of section 1099, directing the County Court to enforce an d
collect the recognizance in the same manner as any other fines in the sam e
Court would give the person aggrieved an appeal to this Court under th e
Provincial Court of Appeal Act from any order made by a judge of th e
County Court ; but as the order of the 26th of July, 1912, was made i n
the County Court Judge's Criminal Court, the appellant's proper cours e
is either to apply to the County Court judge himself to discharge th e
order as improvidently made, or to have it quashed on certiorari proceed-
ings . No jurisdiction has been given to this Court to deal with an orde r
by a judge of the Criminal Court . "

I may say I associate myself entirely and completely with
what the learned judge there said . Here we have criminal
rules passed in 1906 . For eighteen years they have been the
rules which have obtained in this Province, and I suppos e
hundreds of like cases, if not thousands, have been dealt wit h
under them. It would appear that Mr. Justice _11oiIIsoN was
applied to by Mr . Wood in the present case to make an order ,
and Mr. Justice _MORRSSON rightly, in my opinion, held that i t
was a matter for the consideration of a judge of the Count y
Court.

In my opinion there was jurisdiction to make the order, an d
there is the right of appeal therefrom and the appeal should b e
heard .

EunRTs, J .A. : I am in accord with the remarks of the Chie f
Justice in this matter.

Solicitors for the surety : Fleishman d Ross .

Solicitor for the Crown : H. S. Wood.
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E. CLEMENS HORST AND DAISY B . HORST, TRUSTEES MCDONALD, J .

v. LIVESLEY ET AL .

	

192 3

AND

	

May 28 .

E. CLEMENS HORST COMPANY v . LIVESLEY ET AL .

1924
The plaintiffs in each action sold to the defendants under separate written March 4

.
Contracts certain quantities of hops to be grown on their ranches in
the Wheatland and Tehama hop districts in California during the years Hoas T
1920, 1921 and 1922. The contracts which were made in California

	

v.
were duly carried out for the first two years, but after the defendants LIVESLEY

had made certain payments for the 1922 crops before delivery i n
accordance with the contracts, they refused to accept delivery of th e
hops when tendered and made no further payments . The plaintiffs
then treated the defendants' repudiation of the contracts as definit e
and resold the hops at auction pursuant to the Civil Code of California
and brought actions in British Columbia for damages for non-accept-
ance of the goods or in the alternative for breach of contract . It was
held by the trial judge that the damages recoverable in an action for
breach of contract made abroad will be determined by the proper law
of the contract, that is to say, the law which the parties intende d
should govern their rights and liabilities, i .e ., the law of California .

Held, on appeal, affirming the decision of McDoNALD, J., that the right
to damages for breach of contract is a substantive right and not a
question of procedure . The rate of damages to be recovered for breac h
of contract is a part of the right to which the injured party is entitle d
and is totally distinct from the remedy provided for enforcing it .
The lev loci where the contract was made and broken therefore prevail s
and the damages in each case is the amount by which the contrac t
price exceeds the amount realized on the auction sale .

A PPEAL by defendants from the decision of MCDoNALD ,

J. in two actions tried together at Vancouver on the 11th to the
23rd of May, 1923, the first being brought by E . Clemens Hors t
Company against the defendants for damages for non-accept -
ance of 600,000 pounds of hops purchased by the defendants

Statement
from the plaintiffs under written contract of the 2nd of Feb-
ruary, 1920, which the defendants wrongfully refused to accep t
and pay for, and in the alternative damages for breach of sai d
contract . The second action was brought by E . Clemens Hors t
and Daisy B. Horst, trustees, against the same defendants fo r

Sales—Contracts made in California—Breach by purchaser — Damages —
Basis of—Lev loci eontractus.

COURT O F
APPEAL
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MCDONALD,J . damages for non-acceptance of 200,000 pounds of hops pur -

1923

	

chased by the defendants from the plaintiffs under a written

May 28 . contract of the 27th of December, 1919, which the defendant s
wrongfully refused to accept and pay for, and in the alternative

COURT OF
for damages for breach of said contract. The facts relevant t o

_ _

	

the issue are set out fully in the judgments of the trial judge.

HOaST

	

Mayers, and E. K. DeBeck, for defendants .
v.

LIVESLEY

	

28th May, 1923 .

McDoNALn, J. : By an agreement in writing, dated at San
Francisco, December 27th, 1919, in which the plaintiffs wer e
described as "trustees," the plaintiffs agreed to sell to the de-
fendants 200,000 lbs. (net) of hops from the crops of each of th e
years, 1920, 1921 and 1922 at the price of 50 cents per lb. for

1920, 45 cents for 1921 and 40 cents for 1922 crop ;
"quality to average equal to or better than prime hops of the year and of
the Tehama, California hop district ; hops to be grown by sellers on thei r
ranch known as the Horst Children's Ranch, about two miles north o f
Tehama, State of California . Time of delivery at seller's option, Septembe r
to November, both inclusive during or following the harvest of each year' s
crop ."

It was provided that the buyers should advance to the sellers
on account of purchase price "approximately one-eighth of each
year's purchase price, each three months, beginning Novembe r

MCDONALD,J. 1st, 1919, balance each year net cash on delivery." There was
a further clause to the effect that the sale should be severable as

to each bale except in, case of buyer's default . By the agree-

ment the sellers mortgaged to the buyer s
"the said crop of hops growing and to be grown on the said above describe d
premises for the seasons 1920, 1921 and 1922 with the right to remove th e
same in ease of seller's default as security for the repayment by said seller s
to said buyer of all advances made by said buyers to said seller and for th e
faithful performance by said seller of all obligations arising out of thi s
contract in favour of the buyer and for legal costs and a reasonabl e
attorney's fee in ease of foreclosing of such mortgage lien ."

At the time of entering into the contract, the vendors wer e

not, as a matter of fact, trustees but contemplated becomin g

trustees for their children of the lands upon which the hop s

were to be grown .
During the year 1920 hops advanced in price to 75c. to $1 .00

1924

March 4 .

	

Davis, K.C., and Reid, K.C., for plaintiffs.
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a pound and deliveries of the 1920 crop were duly made and Mc"oNALD, J .

accepted . In 1921 prices dropped considerably below the con-

	

192 3

tract price and, after some negotiations, a compromise was May 2s

reached, the effect of which virtually was that the purchaser s

the vendors to curtail produc

	

luring the season, but no March 4 .

agreement was arranged and p

	

tion went on as usual for

	

HORST
v .

reasons which Mr. Horst fully e~ is.

	

LIVESLE Y

In October, 1922, the crop

	

ady for inspection, which
inspection, under the terms oft

	

tract, was to take place at
the plaintiff's ranch . Instead o

	

ing one, two or three in-
spectors, as was the usual prac

	

nder such contracts, the
defendant sent ten inspectors to

	

et the crop. The hops
were tendered for inspection in

	

"tryings" were take n
from each bale and samples fro i"•

	

tenth bale in each 100
bale lot, with the result that the

	

s accepted only 8 bale s
or approximately 1,600 lbs . out o

	

200,000 lbs . tendered .
Mr. Rundlitt was in charge of the

	

tion and he, as well a s
the defendant Livesley and one of ;Kf the inspectors, stated
in evidence that the instructions

	

ee to the inspectors by
Livesley were that they should ma

	

areful inspection and
that where any doubt existed, as to

	

er hops tendered were
of the quality required by the contrac , such doubt should be MC ONALD,J .

solved in favour of the plaintiffs .

	

a, high degree ofcom
rcial morality may be quite preva "

	

in the United States ,
but it prevails here to such a small d that one must accep t
these statements, at least with the proverbial "grain of salt ."
In any event, the hops were subjected to a most rigid inspection ,
and I have no doubt that the purpose of sending so large a
number of inspectors was that the defendants would be sup -
ported by an army of witnesses if litigation should result later
as a result of their wholesale rejections of the hops tendered .
I lay no stress on the fact that the inspectors were accompanie d
by an attorney-at-law, as the plaintiff's representative also ha d
an attorney with him at the time of the inspection, the parties,
at that time, being at arm's length and suit having been brough t

by paying a considerable sum of money were relieved from their APPEADL
obligations to accept. Prices continued to fall and before the

1924
1922 season opened the purchaser endeavoured to arrange with
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MCDONALD, J . by the plaintiffs to enforce payment of an advance, as to whic h
1923

	

the defendants were in default .

May 2S .

	

From each bale from which the inspectors took samples, th e
plaintiff's agents took another sample. The defendants pro-

March 4. latter, as stated, there were ; only eight .
HOBST

	

At this point, it may be mentioned that, on February 2nd,
LWWESLEY 1920, E. Clemens Horst Company, a body corporate, entere d

into a contract with the same-'defendants for the sale of 400,00 0
lbs . (net) of hops of the crop of 1920 ; 600,000 of the crop
1921 ; 600,000 of the crop 1922 at 42c . per pound ; "quality
to average equal to or better than prime hops of the year and
of the Wheatland, California hop district. Hops to be grown
on seIler 's ranch near Wheatland, California . " To inspect al I
these hops in 1922 similar methods were adopted by the defend -
ants, with the result that about 50 per cent. of the hops tendered
were accepted and an action was also brought in reference t o
that contract . The two actions were tried together and, in s o
far as the quality of thehops in question is concerned, the evi-
dence may now be dealt. with in its application to both cases .

A great deal of timewaS taken up at the trial with evidenc e
as to the quality of the bops called for by these contracts. Speak-

McboNaLn, J . ing generally, defendant 's witnesses contended that the word s
"of the year and of the Wheatland (or Tehama) hop district "
were of virtually no effect ; that a prime hop was a prime hop
whenever and wherever produced, subject to this only, that hop s
do not improve with age and it was, therefore, important t o
designate the year of production . The plaintiffs contende d
that inasmuch as hops depend very largely for their quality
upon the district in which they are produced and inasmuch a s
the British Columbia hop is the best hop produced and the
Tehama hop probably the worst, a prime hop of Tehama would
not be expected to possess the same richness and attractive colou r
as, for instance, an Oregon hop. In the final result and in view
of the conclusion which I have reached, as to the quality of the
hops tendered, I am satisfied that a great deal of this discussion

eAPPE
OF

APPEAL duced in Court the samples which they had taken from the
rejected bales and the plaintiffs produced the samples taken no t

1924

	

only from the rejected but also from the accepted bales, of which
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is immaterial. As the trial developed, it became practically MCDONALD,

common ground that if a hop, wherever grown, was not picked 1923
before maturity but was then cleanly picked, well-dried and May 2s .
well-cured, it was a "prime" hop of the district where grown .
The same perfection of cleanliness in picking would not be rAPPEAL
required as in the ease of a choice hop or a fancy hop, but
nevertheless the hops must be cleanly picked. Much discus-

	

192 4

sion also took place and much evidence was offered, as to whether March 4 .

there were five grades recognized in the trade—fancy, choice, HORS T

medium and common, or only four

	

viz . choice

	

"'prime,

	

>

	

grades,

	

,

	

, LIVESLE Y

prime, medium and common, and, if it were necessary to fin d
the fact, I should have no hesitation in finding that there i s
known to the trade, as contended for by the plaintiffs, a grad e
known as "fancy."

The inspectors were called as witnesses and, as was to be
expected, they contended, speaking generally, that the hops wer e
immature, not cleanly picked, ill-dried and ill-cured . They
were supported by a hop dealer from Salem, Oregon, where th e
defendants reside, and by Mr. Nelson, a brewer of New West-
minster . Aside from the interest which those inspectors woul d
naturally have in sustaining their own judgments previously
expressed, the one outstanding weakness in the evidence offered
by the defendants was that, speaking generally, their witnesse s
were accustomed to dealing with British Columbia or Orego n
hops, which are of a finer quality and command a higher price mcno aLD, a.
than those produced in the Sacramento Valley . Itis true that
two of the defendants' witnesses, George Dorcas and his brothe r
Charles, are accustomed to dealing in California hops, but the
evidence of George Dorcas is weakened not only by the unsatis-
factory impression which he made during his cross-examinatio n
but by the fact that he took an active part in assisting the defend -
ants to prepare their case and to procure evidence ; and he can-
not, therefore, be looked upon entirely as an independent witness.

The plaintiffs, on the other hand, produced a large number
of independent witnesses from California who were accustome d
to growing and dealing in California hops and particularly hops
grown in the Wheatland and Tehama districts. I accept the
evidence of these witnesses and of Messrs . Traeger and Erb,
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brew masters of long experience in Vancouver and Victori a
(notwithstanding the fact that they are accustomed to using
British Columbia hops), and find, as a fact, that the hops i n
question in each action were fully matured, cleanly picked, well
dried and well cured, and were prime hops within the meanin g
of the contract and ought to have been accepted by the de-
fendants .

The defendants contended that the plaintiffs had no right t o
use a machine for picking the hops but that they ought to b e
hand-picked ; and much time was spent during the trial on the
discussion of this 'natter . I am satisfied, on the evidence, tha t
the hops were more cleanly and more satisfactorily picked with
the machine as improved in 1922 than could have been attaine d
by hand-picking. As a matter of fact the defendants kne w
before they entered into the contracts, and throughout the whol e
period in question, that the plaintiffs had picked by machine fo r
several years ; in fact, Mr. Horst was the inventor of the only
hop-picking machine on the market .

Upon the question of whether or not the hops were matur e
or immature when picked, 1 accept the evidence of Mr . Horst
that the real test of maturity or immaturity is the colour of the
seeds and that the seeds in the samples produced shewed tha t
they were mature. I can see no advantage to be gained by
analyzing the evidence of the various witnesses except to sa y
that I ignore entirely the evidence of the witness Worley. I
formed an impression in favour of the plaintiffs as to the quality
of the hops during the progress of the trial and my reading of
the transcript of evidence has only served to confirm tha t
impression.

With regard to the Tehama contract, two matters remain fo r
discussion . The first arises in respect of the plaintiffs havin g
been described as trustees and having sued as such. During
the trial the plaintiffs applied for and obtained an amendment ,
the result of which is that they sue in their personal capacity .
It is common ground that the rights and obligations of th e
parties under both contracts depend upon the law of the State
of California, where the contracts were made . Expert evidence
was given by lawyers from California and it seems clear, on

MCDONALD, J .

192 3
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that evidence, that, inasmuch as the plaintiffs were the owners MCD°NAZD, J .

of the property described in the Tehama contract when the con-

	

192 3

tract was entered into and did not declare themselves trustees May 28 .
for many months afterwards, the chattel mortgage contained
in the contract being valid under California law, in favour of °ApEALr
the defendants as against the plaintiffs' children, who were

	

_

merely volunteers, the plaintiffs are personally liable to the

	

1924

defendants under the contract and are entitled personally to March 4.

enforce the same .

	

HORS T

This contract contains a further clause to the effect that bales LiVESLEY

should average about 185 to 195 lbs . gross weight, the tare to
be 5 lbs . per bale, that is, 180 to 190 lbs. net.

	

The tota l
number of bales tendered to make up 200,000 lbs. in 1922
averaged in weight 178 lbs. net, and it is contended that thi s
tender did not satisfy the contract. I have no hesitation in
holding otherwise and particularly in view of the fact that no
evidence was offered to the effect that the actual precise weigh t
of a bale was a material element . I would say that in the
large number of bales offered, an average weight of 178 lbs .
would satisfy a contract that the bales should average abou t
180 to 190 lbs .

Upon the question of damages there is room for considerable
doubt . The plaintiffs allege that by reason of the defendants '
breach of the contract the plaintiffs have suffered damage s
amounting in the Tehama action to $47,756, and in the Wheat MCDONALD, J .

land action to $83,938 .85. In the succeeding paragraph in
each case the plaintiffsshew that these amounts are arrived at a s
a result of applying the provisions of the California Civil Code ,
which provides that in case of a buyer's wrongful refusal t o
accept, the goods shall be sold by auction and the damages shal l
be the amount by which the contract price shall exceed th e
amount realized on such sale . It is contended by the defend-
ants that notwithstanding this provision of the California Civi l
Code the law to be applied is that contained in our Sale o f
Goods Act, the remedy to be applied being governed by th e
lex Pori. There is much to be said in favour of this argument ,
but I think, as a judge of first instance, I ought, notwithstanding
the lack of a direct decision in our Courts, to accept the state-
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went set out in Halsbury's Laws of England, Vol. 6, p. 248,
par . 368, and hold that the damages recoverable in an actio n
for breach of contract made abroad will be determined by th e
proper law of the contract, that is to say, the law which th e
parties intended should govern their rights and liabilities (i n
this case the law of California), supported 'as such statement i s
by the opinion expressed in Dicey's Conflict of Laws, 3rd Ed . ,
646 .

There will be judgment accordingly for the plaintiffs in thi s
action for $47,756 and costs .

E. CLEMENS HORST COMPANY V . LIVESLEY .
28th May, 1923 .

McDoNALD, J. : This action was tried together with that
of E. Clemens Horst and Daisy B . Horst, trustees, plaintiffs ,
against Thomas A. Livesley and John J. Roberts, co-partner s
doing business under the firm name and style of T . A. Livesley
& Co., in which judgment has been handed down today .

Only one point of importance arises which has not been deal t
with in that judgment .

The contract in this case contained the following paragraph :
"Subject to loss by fire, or acts of God or other extraordinary causes

beyond seller's control, seller agrees in ease of inability to fill from th e
above-named crop of hops, to be grown on the above ranch, the ful l
quantity hereby sold, then seller will make up the deficiency from th e
other crops of equal quality to that herein sold, and buyer agrees t o
accept such substitution . "

Evidence was given for the plaintiff that in the month o f
June a hot north wind struck the valley where these hops were
growing and, though it was not realized until harvest time, that
serious damage had been done, the quantity produced was as a
fact seriously reduced by reason thereof . It is suggested that thi s
was an after-thought, inasmuch as the plaintiff, late in July ,
expressed the belief that he would produce the full amount
contracted for . I cannot see, however, why this evidence should
be rejected. Mr. Horst impressed me very much when givin g
his evidence. He has sworn to this fact and it is not directly
contradicted and I accept it as true ; but, even if I am wrong in
this finding of fact, I am satisfied, after reading the paragraph
in question many times, that the real meaning of it is, that the
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seller agreed to substitute in case of inability to fill the contract, ~enoNnLn, s .

subject to three exceptions, viz., loss by fire, acts of God or other 192 3

extraordinary causes beyond the seller 's control .

	

In the latte r
cases, the seller was not bound to substitute nor was the buyer

May 28 .

bound to accept substituted hops .

	

OC

	

O FUR
T APPEA L

The plaintiff was, therefore, justified in tendering, as it did ,
306 bales of the Durst hops to make up the quantity contracted

	

192 4

for, the Durst hops being of equal quality to those agreed to March 4.

be sold, and the plaintiff having been unable to produce on his HOES T

ranch the full quantity of 600,000 lbs . in 1922 .

	

', ESLET

There will be judgment for the plaintiff in this action for
$83,938 .85 and costs .

From these decisions the defendants appealed . The appeal
was argued at Victoria on the 21st to the .25th of January, 1924,
before MACDONALD, C.J.A., MARTIN, GALLIHER and Mc-
PHILLIPs, M.A.

Mayers (E. K. DeBeek, with him), for appellants : There are
three matters we complain of (1) the measure of damages ; (2 )
substituted hops ; (3) the quality of the hops in general. The
first two years of both contracts were carried out . The action
only applies to 1922 . On the measure of damages we say th e
law of the lex fori applies and would be governed by section s
63 and 64 of the Sale of Goods Act . On the proper measure
of damages see Dicey on Conflict of Laws, 3rd Ed ., 761 ; Don
v . Lippmann (1837), 5 Cl . & F. 1 at p. 13 ; De la Vega v.
Fianna (1830), 1 B . & Ad. 284. When the Legislature has
laid down the measure of damages it prevails : see Dicey on Argument

Conflict of Laws, 3rd Ed., 644 ; Hay v . Allen (1922), 30 B .C .
481 ; 64 S.C.R. 76 at pp. 83 and 85 ; Ilalsbury's Laws of Eng-
land, Vol. 6, p. 248, par . 368 ; p. 305, par. 450. It is part of the
procedure of the lex fori : see Doran v. O'Reilly (1816), 3 Pric e
250 ; Baschet v . London Illustrated Standard Company (1900) ,
1 Ch. 73 . Assuming he is entitled to estimate damages by Cali-
fornian law he has not proved that by that law he can buy i n
his own property : see Habenicht v. Lissak (1888), 19 Pac .
260 ; Gibbs v . Ranard (1890), 25 Pac. 63 at p. 64 ; Rayfield
v . Van Meter (1898), 52 Pac . 666 at p. 667 ; Eads v. Kessler
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McnoNALO,a . (1898), 53 Pac. 656 ; Matteson v . Equitable Min. c.f. Mill Co .
(1904), 77 Pac. 144 ; Pabst Brewing Co. v. E. Clemens Horst

Co. (1916), 229 Fed. 913 at p . 916. When he buys his own
hops for 1 cent and immediately sells for 14 cents the Cour t
will scrutinize the proceeding carefully : see Wright v . Doe
dew. Tatham (1 837), 7 A. & E. 313 . On the clause in the
contract as to substitution a wrong interpretation was put upon
it by the Court below. It was only in the event of one of th e
three unusual occurrences (as set out in the agreement) arisin g
that substitution could be resorted to, but they did not arise so
they were not entitled to substitute. On the last point we sa y
these were not "prime" hops . We say the grades are (1 )
choice, (2) prime, (3) medium, (4) common, but the learne d
judge accepted the evidence of the plaintiffs that there are fiv e
grades, "fancy" being the first grade ahead of "choice ." The
quality of primeness is not attained until the hops are baled ,
and the process from the beginning must be carefully carrie d
out . First, the hops must be matured, then they must b e
properly picked, properly dried, properly cured and properl y
baled . None of the evidence sets up any standard of grade of
these hops .

Davis, K.C., for respondent : First, on the measure of damages ,
the law of California applies as it is the law contemplated by th e
parties when they made the contract . The cases referred to b y
appellants are all cases on foreign judgments and do not apply
here. By the law of California the measure of damages is th e
difference between the price of the goods sold at auction and th e
contract price and the vendor is entitled to buy in at th e
auction. As to proof of foreign law see Phipson on Evidence ,
6th Ed., 389. Interest is payable by the law where the con-
tract is made : see The Queen v . The Grand Trunk Railwa y
Company (1890), 2 Ex. C.R. 132 at p. 140 ; Scandinavian
American National Bank v . Kneeland (1914), 24 Man. L.R.
168 at p . 182 ; Cooper v . The Earl Waldegrave (1840), 2 Beay.
282 ; Westlake 's Private International Law, 6th Ed ., 305 ;
Gibbs v. Fremont (1853), 22 L.J., Ex. 302 ; In re Commercial

Bank of South Australia (1887), 36 Ch. D. 522 at pp . 523 ,
525 and 526 ; Fergusson v . Fyffe (1841), 8 Cl. & F. 121 at

192 3
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p. 139 ; Stuart & Stuart, Ltd. v. Boswell (1916), 50 N.S.R. MonoNALD,s .

16 at p. 19. The Legislature may have power to fix the dam-

	

192 3
ages on outside contracts but it has not done so. The Act May 28.
only applies and is presumed only to apply to matters that aris e
within the territorial jurisdiction and not to contracts made out- APPEAL
side the Province : see Cope v. Doherty (1858), 2 De G. & J .
614 at p. 623 ; The General Iron Screw Collier Company v .

	

192 4

way Company v. Parent (1917), A.C. 195 at p. 205 . It will HoasT
be presumed the act only applies to matters arising within the LzvESr,E Y
jurisdiction unless it clearly appears it was otherwise intended :
see Simonson v . C.N.R. (1914), 24 Man. L.R. 267 at pp . 280
and 287 ; Toman v. S. Pearson & Son, Limited (1909), 2
K.B. 61. If they wanted the Act to apply to matters outside
the Province they would say so : see The Amalia (1863), 32
L.J., Adm. 191 at p . 192. In any case there is no necessit y
of pleading special damages : see Brown v. Hope (1912), 1 7
B.C. 220. On the question of substitution "hot winds" are
not uncommon in California and the shortage of the crop was
due to this and does not come within the exceptions set out i n
the statute . It does not come within "act of God" : see Bailey
v . Cates (1904), 11 B .C. 62 ; 35 S.C.R. 293 at p . 294 ; Gar-
field v . City of Toronto (1895), 22 A.R. 128 ; Nitro-Phosphat e
and Odam's Chemical Manure Company v . London and St .
Katharine Docks Company (1878), 9 Ch. D. 503. On the Argumen t

question of delivery see New Zealand Shipping Company v.
Societe des Ateliers et Chantiers de France (1919), A.C. 1.

Reid, K.C., on the same side : As to the quality of the hops
there was much conflicting evidence but the learned judge foun d
on the evidence that on the whole they were prime hops up t o
contract grade . This is a question of fact and all we have to
spew is that there was evidence upon which he could mak e
this finding.

Mayers, in reply, referred to Hydraulic Engineering Com-
pany v. McHaffie (1878), 4 Q.B.D. 670 at pp. 674 and 676 ;
Hall v. Burgess (1855), 71 Mass . 12 ; Ayer v. Tilden (1860) ,
81 Mass. 178 at p . 183 ; Leake on Contracts, 7th Ed ., 642 ;

Schurmanns (1860), 29 L.J., Ch. 877 ; Canadian Pacific Rail- Mareh4 .
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MCDONALD,a . Montreal Trust Co . v. South Shore Lumber Co . (1923), 33 B.C .
1923

	

144 ; Gauthier v. The King (1918), 56 S .C.R. 176 .

May 28 .

	

Cur. adv. volt .

4th March, 1924 .

MACDo ALD, C.J.A. : The only point upon which I was
doubtful at the close of the argument, was that of the measur e
of damages . If the damages are to be measured by the law of
California, where the contract was entered into and broken, then
the measure of damages is that which has been clearly prove n
by the legal gentlemen called to give evidence of that law, an d
is that applied by the learned judge in the Court below . But
it was argued by Mr . Mayers, on behalf of the appellant, tha t
the action having been brought in British Columbia the measure
of damages should be ascertained by the law of British
Columbia . He submitted that the rule to be applied is tha t
contained in section 64 of the Sale of Goods Act, Cap . 203 ,
R.S.B.C. 1911 .

I have come to the conclusion that the learned judge was
right. I think the right to damages for breach of a contract i s
a substantive right and not a question of procedure governe d
by the lex foci. The principal cases on the subject are one s
arising under negotiable instruments, and Mr . :Mayers, in his
very exhaustive and able argument for the appellant, drew thi s
distinction between those eases and the case at Bar . He argued
that damages given in lieu of interest when the interest-bearin g
period has expired, arise out of the instrument itself ; in other
words, out of the contract of the parties, whereas he contende d
that the damages for breach of the contract in question in thi s
action do not arise out of the contract itself, but are given by
law for the tort committed by the defendant in failing to per-
form his contract . In my opinion, there is no such distinction .

Two eases were referred to by Mr . Mayers, which if good
law would give colour to his submission that damages must b e
ascertained in accordance with the Iaw of the forum . They ar e
Barringer v. King (1855), 71 Mass. 9 at p . 12, in which th e
Chief Justice said :

"This is not interest, but damages ; and the rule of damages is that of
the Court where the action is brought, "

COURT O E
APPEAL

192 4

March 4.

HoRST
V .

LTVESLE Y

MACDO V ALD .
C .a .A .
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and Ayer v . Tilden (1860), 81 Mass . 178, in which the same MCDONALD, J .

view was expressed. Mr. Justice Story in his book on the

	

192 3
Conflict of Laws, 8th Ed ., p. 395, refers to those cases, and Mayes .
intimates that they have been repudiated by the decision in
Ex parte Heidelbacle, 2 Low. 526. I think they are ineon- ACOUR T

PPEAL

sistent with the main current of the American authorities . For
instance, in Consequa v . T4'illings (1816), Pet. C.C. 225,

	

1924

of the right to which the injured party is entitled, and it is totally distinct ',WESLE Y

from the remedy provided for enforcing it . In the former case the lex loci
where the contract was made and broken is to prevail, in the latter th e
lex loci of the forum where the remedy is provided."

The English authorities are somewhat meagre on the point ,
but in Cooper v . The Earl Waldegrave (1840), 2 Beay . 282 ,
Lord Langdale, M.R. at p. 284 said :

"It would seem that cases of this description have frequently come under
the consideration of Courts in other countries, and more particularly i n
America ; and that it has been held in such cases, the mode of paymen t
and the consequences of non-payment are to be governed by the law of th e
country in which the payment was contracted to be made . It is singular ,
that no case has been found in which the point has been directly deter -
mined in the English tribunals ; but the cases which have been cited shew
that the Courts in England have decided upon principles which do not i n
any degree conflict with the principles upon which the Courts in other
countries have proceeded."

3i ACDO \ A LD ,
In this case the bill though made in France was payable in

	

C .J .A .

England, and the learned Master of the Rolls stated his under -
standing of the law as follows :

"As to contracts merely personal, I apprehend it to be a general rule ,
that questions relating to the validity and to the interpretation of a con-
tract are to be governed by the law of the country where the contract wa s
made, and that if a remedy for non-performance of a contract is sought
in another country, the mode of suing and the time within which the
action must be brought are to be governed by the law of the country i n
which the action is brought. "

In The Queen v. The Grand Trunk Railway Company

(1890), 2 Ex . C.R . 132, Burbidge, J. held that damages fo r
non-payment of a bond, there in question, which was payabl e
in London, ought to be given in accordance with English law .

In Allen v. Hay (1922), 64 S.C.R. 76, the latest case on
the subject, it appeared that the defendant gave, without con-

Washington, J. is quoted in Halsbury's Laws of England, Vol . March 4 .

6, p. 248, as having said :

	

HoRS T

"The rate of damages to be recovered for a breach of contract is a part

	

V .
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McDONALD,i sideration, a promissory note to a bank in the State of Washin g

1923

	

ton . The note was used by the banker to make a false appear -

Ma 28 ance of assets, but was shewn only to the bank commissioner or
inspector, a public official, who had power to close the bank i f

COURT OF not satisfied with its solvency. It was not shewn that theAPPEAL

creditors, customers, or shareholders of the bank knew anything

March 4
.	 the bank, and sued on the note, made it perfectly clear in hi s

HORST evidence that had he known the true character of the transaction ,
ti'LIVE6LEY it would not have influenced his conduct in the slightest . That

is to say, he would not have closed the bank earlier than he did .
It was admitted that if the case had to be decided in accordanc e
with our law, the plaintiff must fail, but evidence was give n
that under the law of the State of Washington, the plaintif f
could recover on the note, though he had suffered no loss an d
had in no way changed his position by reason of the fraud .

This case illustrates the distinction which Mr . Mayers wished
us to draw between recovery on the instrument itself and
recovery for a breach of it . But as I have already said, I d o
not regard this distinction as real, since the recovery of damage s

St ACDON ALD ,
C.J .A . in lieu of interest, though the instrument carries, by agreement ,

no interest, is not distinguishable in principle from the recover y
of damages for non-performance of the contract in question here .
In neither case are the damages recoverable under the instru-
ment, but. only because the law of the land gives the complainin g
party the right thereto . -

It was further argued on behalf of the appellant, that where
the measure of damages to be applied to a breach of contract i s
fixed by statute, then that measure must be applied in all case s
in our Courts. The Sale of Goods Act provides a rule of
damages applicable to cases in which the law of Britis h
Columbia is the law to be applied to their ascertainment . It
is only, therefore, where the damages are to be measured accord-
ing to the law of this Province that the statute has application .

I would therefore dismiss the appeal .

1I_vt.riti J .A . : In my opinion the learned judge appealed
MAP.'rIN, J .A . from has reached the right conclusion, and therefore this appea l

should be dismissed .

1924 about the note, and the commissioner who subsequently closed
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GALLIHEIZ, J .A . : At the close of the argument in this appeal, MCDONALD, J .

the only point I had any doubt upon was as to the proper amount

	

1923
of damages to be assessed. If they are to be assessed in accord-
ance with the lex loci contractus, then the evidence of both
experts as to that would warrant the judgment below.

	

C
O APPEA L

	

Though I was at first inclined to view the damages as outside

	

192 4the contract though flowing from a breach thereof, after reading
March 4 .and re-reading the numerous cases cited and others, and care-

fully considering same, and while I find some conflict in the HORS T
v.decisions, I have finally come to the conclusion that the better LIVESLEY

view is that damages are here a substantive right, and as suc h
must be assessed by us on the principle applicable in the lex GALLIaER,

J . A
loci and not in the . lex fori.

I would dismiss the appeal .

McPHILLIPS, J .A. : These appeals are from judgments o f
McDoxALD, J., that learned judge having found for the re-
spondents in the two actions for the respective sums o f
$83,938.85 and $47,756 . The evidence is exceedingly vol-
uminous and was led upon the part of the respondents (the
plaintiffs in the actions) to establish that the appellants ha d
wrongfully refused to accept the hops called for under th e
contract sued upon . The defences in the main were that the
respondents offered to accept all the hops which conformed to
the contract description and that the plaintiffs refused to delive r
the hops which the defendants offered to accept ; that the
plaintiffs were not justified upon the facts in not tendering nlcrxLIPS ,

other than prime hops grown in the year 1922 upon the Wheat-
land Ranch and that the plaintiffs on their part committed a
breach of contract in re-selling any or all of the hops covered b y
the contract . Upon an analysis of the evidence, it would see m
to me clear to demonstration that the learned judge arrived a t
the right conclusion . There is overwhelming evidence and no
doubt can be cast upon its credibility that the plaintiffs upo n
their part carried out the terms of the contract and produce s
ready for delivery hops called for by the contract and that th e
defendants wrongfully refused to accept the same, bringing
about breaches of contract which entitled the plaintiffs to a n

3

May 28 .



34

	

BRITISH COLUMBIA REPORTS .

	

[Vor. .

MCDONALD, J . assessment of damages consequent upon those breaches . I do
1923

	

not consider the case one where it is necessary to array an d

May 28 . contrast the rival and contending evidence, as the learned judg e
had before him ample evidence upon which he could reasonabl y

HORST me that there can be but one conclusion and that is that no t

	

LIVE.

	

only did the learned judge not go wrong but that he incontro -
SLEY

vertibly went right in finding, as he did, for the plaintiffs . It
therefore followed that damages became assessable in lega l
sequence and the damages were assessed . It was strenuously
argued by the learned counsel for the appellants that there wa s
wrongful reception of evidence relative to contracts and trans -
actions between the plaintiffs and third parties . I cannot see
that any error in law of this nature occurred at the trial . The
evidence adduced would seem to have been relevant evidence ,
considering the nature of the enquiry and as determinative of
the prevailing conditions then existent and of the values and
market prices of hops in the varying grades. It was further
pressed that the grades and classification of the hops were no t
adhered to in conformity with the terms of the contract, an d

MOYnILi.IPS,
that there was no right of substitution of other hops within th e

J .A . terms of the contract . These points are of considerable nicety
and received consideration at the hands of experts called upo n
both sides, and I cannot, upon full consideration of the evidence ,
notwithstanding the very able, exhaustive, and analytical argu-
ment of Mr . Mayers, the learned counsel for the defendants ,
come to any other conclusion than that arrived at by th e
learned trial judge, supported as it is by a large volum e
of valuable expert testimony. The case is not one which
admits of the Court of Appeal differing from the learne d
trial judge (Coghlan v . Cumberland (1898), 67 L.J., Ch.
402), as he had before him evidence complete in its
nature justifying the conclusion at which he arrived. That
there was rival and contending evidence is not sufficient and
would not warrant the displacement of the learned trial judge' s

COURT
APPEAL come to the conclusion which he did . I content myself b y

saying that this Court had addressed to it elaborate and abl e
1924

	

arguments from both sides and nothing would seem to hav e
March 4 . been overlooked, and a careful scrutiny of the evidence convinces
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conclusions. Then it was contended that in any case the assess- MCDONALD, J.

ment of damages was not permissible by reason of the frailty

	

192 3

and indefiniteness of the pleadings as to damages . I cannot May 28 .

see that there is any point in this contention. It is funda

sented upon the part of the defence that the quantum of damages	 March 4 .

as allowed was in error and calculated upon an erroneous basis, HORS T

that is, the plaintiffs had elected to sue in British Columbia, LIVESLE Y

that the scale of damages must necessarily be that of the lex fori

not the lex loci contractus. Upon a study of the authorities
cited and an examination of others I have no hesitation i n
coming to the conclusion that the damages were rightly assesse d
in conformity with the existent law in the State of California ,
one of the United States of America, where the contract wa s
made and where it was to be performed . The learned trial
judge had the advantage of evidence, indicating great skill an d
learning from legal experts of the State of California, addresse d
to this point and I cannot see that there is any material vari-
ance in that testimony ; in truth it is in unison in all material
features necessary to be considered in this case, and it is plainl y
evident that the procedure adopted in making the sales of th e
rejected hops was in due conformity with the law of California MCPxILLIPS ,

and that the computation made of the damages, following credits

	

J.A .

given for the moneys realized at the sales, was in strict con-
formity with the law of California . In passing, it may be sai d
that, according to our jurisprudence it rather affronts one tha t
the vendors of the hops under the contract could, as was done ,
become themselves the purchasers and at such small prices, bu t
nothing can be effectively based' upon this . The laws of th e
State of California are sovereign in this matter of the assess-
ment of damages, and it is idle to contend otherwise . Allen v.
Kemble (1848), 6 Moore, P .C. 314 is an authority which clearl y
demonstrates that in the present case the liability is to b e
governed by the lex loci contractus, and this decision is, of
course, absolutely binding upon this Court . There The Right
Hon. T. Pemberton Leigh, delivering the judgment of their

COUET O F
mental in pleading that damages need not in their nature be APPEA L

specifically set forth save where special damage is claimed, and
1924

that is not the present case. Finally, it was forcefully pre -
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:~cnoNALD,J . Lordships of the Privy Council, said (the case was one of a

	

1923

	

bill of exchange drawn in one country and payable in another ,

May 23 . here we have the ease of a contract made in California to be

carried out in California) at pp . 321-22 :
couxr OF

"If this contract of the drawer be broken by the drawee, either by non -APPEAL
acceptance, or non-payment, the drawer is liable for payment of the Bill ,

	

1924

	

not where the Bill was to be paid by the drawee, but where he, the drawer ,

March 4
. made his contract, with his interest, damages, and costs, as the law of th e

	 country where he contracted may allow. In every case of a Bill drawn

	

Ho&ST

	

in one country upon a drawee in another, the intention and the agreement

	

v .

	

are, that the Bill shall be paid in the country upon which it is drawn .
LIPESLEY But it is admitted, that if this payment be not so made, the drawer i s

liable, according to the laws of the country where the Bill was drawn ,

and not of the country upon which the Bill was drawn ."

Then we have Gibbs v . Fremont (1853), 22 L .J ., Ex . 302 .

There it was held :
"In an action against the drawer of a bill of exchange not bearin g

interest, which has been dishonoured by non-acceptance, if the jury find

the plaintiff entitled to interest by way of damages, the measure of damage s

is the rate of interest at the place where the bill was drawn . "

And in passing it might be noticed that the case was one base d

upon bills of exchange drawn at Los Angeles, Upper California ,

and the bills were presented at Washington, D .C., the defendan t

then being at Washington, but were dishonoured. The rate

of interest at Washington was 6 per cent . and in California 25

per cent. See Alderson, B. at p. 304 .

meanu LIPS,

	

It is, therefore, clear that in the ease of a bill of exchang e
J .A .

where the bill is drawn in one country and payable in anothe r

the drawer is liable, on the dishonour of the bill, to pay interes t

according to the current rate of interest in the country wher e

the bill was drawn, a fortiori in the present case, where the con -

tract was made in California to be performed in California .

There can be no question but that the defendants are liabl e

according to the le.r loci conleaclus. In further support of thi s

view I would refer to the language of Turner, I. .J . in delivering

the judgment of their Lordships of the Privy Council in Th e

Peninsular and Oriental Steam .1'arigalion Company v . Shand

(1863), 3 Moore, P .C . (x .s .) 272 at pp. 290-1 .

In The Queen v . 'L'he Grand Trunk Railway Compan y

(1890), 2 Ex. C.R. 13 .2, Burbidge, J . at p. 140 ;said :
"With reference to the amount of damages, I think that the contention
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Ch. D. 622 North, J . reviewed the controlling cases, among HORST.

others Allen v. Kemble and Gibbs v. Fremont above referred to, LIVESLEY

and at p . 526 said :
"Those cases, therefore, shew clearly that the liability to damages is t o

be measured according to the law of the country where the contract whic h

is broken was entered into . "

The learned judge proceeded rightly in applying the lex loci

contractus and the assessment of damages would appear to be
in complete conformity with the law of the State of Californi a
and the damages have been rightly computed . I am clear upon
it that the judgments should not be disturbed . In this con-
nection, I would refer to the governing principle upon question s
of fact in the Court of Appeal as defined by Lord Lindley i n
Coghlan v . Cumberland, supra, and what Lord Buckmaster said
in Ruddy v. Toronto Eastern Railway (1917), 86 L.J., P.C .
95 at p. 96 :

"But upon questions of fact an Appeal Court will not interfere with the
CPazLLrns'

J .A
decision of the judge who has seen the witnesses and has been able, wit h

the impression thus formed fresh in his mind, to decidebetween thei r

contending evidence, unless there is some good and special reason to throw

doubt upon the soundness of his conclusions . "

In Mcllwee v . Foley Bros . (1919), 1 W.W.R. 403 at p. 407
Lord Buckmaster said :

"The learned judge before whom the matter was heard was at full liberty ,

having considered the evidence on both sides, to decide that he would trus t

and accept in tote the evidence given by one witness, and had this been
the only matter for consideration there would be no ground for this appeal .
It is unnecessary to repeat the warnings frequently given by learned judges ,

both here and in Canada, against displacing conclusions of disputed fac t

determined by a tribunal before whom the witnesses have been heard an d
by whom their testimony has been weighed and judged, and did the question
depend solely on the decision between rival evidence the ease would b e
free from difficulty."

There is no difficulty here . Upon the questions of fact it i s

of the defendants that the Court should have regard to the rules in force MCDONALD, J .

at the place where the bond was payable, must prevail . "

In Scandinavian American National Bank v . Kneeland 192 3

(1914), 24 Man. L.R. 168 at p. 182, Cameron, J.A. said :

	

May28 .

"This contract was made in the State of Minnesota and was to be per- COURT of
formed there . That being so, the rights and obligations of the parties are APPEA L
to be determined in accordance with the laws of Minnesota which must be

	

-

taken to be the laws by which the parties intended the contract to be

	

192 4

governed ."

	

March 4 .

In In re Commercial Bank of South Australia (1887), 36
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MCDONALD, J. purely a matter of "rival evidence," and as to the question of
law that would appear to be beyond question, i .e., the lex loci

contractus governs . It would, therefore, appear to conclusivel y
follow that the appeals should stand dismissed and that is m y
opinion .

Appeals dismissed.

March 4 .
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WALTON v. THE BOARD OF SCHOOL TRUSTEES
OF VANCOUVER AND THOMAS.

March 4.
Negligence—Damages—School sports—Shooting competition—Defective

rifle—Backfire—Injury to pupil resulting in loss of eye—Educatio n

WALTON

	

authority—Liability .
v.

BOARD OF The Board of School Trustees of Vancouver having declared the 23rd o f
SCnoOL

	

May, 1922, a holiday, decided to have a programme of sports at eac h
TRUSTEES OF
VANCOUVER of the schools . The arranging and supervision of the sports were lef t

entirely in the hands of the principals . The defendant Thomas ,
principal of one of the schools, decided to have a shooting contest in
the basement of the school and asked the pupils to provide the rifles .
On the evening before the contest Thomas, who examined rifles during
the Great War, examined and oiled the rifles . The boys paid for their
ammunition and at the contest the rifles were cleaned every three shots .
The plaintiff's boy, twelve years old, had to wait for over an hour fo r
his shots and he had difficulty in getting the gun to go off. His third
shot on the second attempt to fire, went off and backfired, a particle hit-
ting him in the eye the result of which was that a few days later his ey e
had to be taken out. It appeared from the evidence that the rifle ( a
22 calibre) had a loose bolt and an enlarged chamber . In an action
for damages for negligence the jury gave a verdict against the Schoo l
Board but dismissed the action as against Thomas .

Held, on appeal, affirming the decision of GREGORY, J., that the trustees
were responsible for the holding of the competition ; that it is not a
question of their power to authorize this form of sport but of thei r
authority to prevent it, or if allowed, to surround it with prope r
safeguards .
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_March 4.

A PPEAL by defendant School Board from the decision of wALTO N
GREGORY, J. of the 29th of June, 1923, and the verdict of a BOARD of
jury in an action for damages for the negligence of the defend- Scnoo L
ants resulting in the plaintiff' s laintiff's son losing an eye. The son, V A

TRUNSTEE
SCOUVE

O
R
Fresulting

Bruce Walton, twelve years old, attended a public school i n
Vancouver at which the defendant Thomas was principal . The
23rd of May, 1922, being a holiday it was decided by th e
School Board to have a programme of sports at the differen t
schools the regulation and conduct of the sports being lef t
entirely in the hands of the principal of each school . The
boys wanted a shooting contest, targets belonging to the school
cadets being in the basement of the school . Thomas announced
on the 22nd of May that there would be a shooting contest an d
asked the boys to bring what rifles they could for use in th e
contest . This was done by Thomas without the knowledge or
authority of the School Trustees . The rifle in question, a 2 2
calibre, was brought by a boy and was .examined and oiled b y
Thomas on the evening of the 22nd. He had been at the fron t
in the Great War for a considerable period and had acquired a
knowledge of rifles. At the contest the boy Walton wanted to
use this rifle and he waited over an hour while other boys used Statement

it. He put in a cartridge and tried twice before it went off.
He then put in a second cartridge but it did not go off at al l

so he took the cartridge out and put in another and on th e
second attempt it went off but it backfired and a particle struc k
him in the eye. The shooting was in charge of Thomas and
the rifles were cleaned and oiled from time to time as th e
shooting was going on . There did not appear to be anything
seriously wrong with the boy's eye at the time but a few day s
later the eye became inflamed and getting worse it eventuall y
had to be taken out. The verdict of the jury was as follows :

"Verdict for the plaintiff for $2,000 against the School Board of Van-
couver . We condemn the practice of the use of firearms in the publi c
schools of Vancouver without efficient inspection and supervision thereof . "

Judgment was given against the School Board in accordanc e

Held, further, that there was no inconsistency in the verdict by exoneratin g
Thomas as the negligence of the Trustees as found by the jury was in
not providing proper safeguards and not the negligence attributed to
Thomas.

COURT OF
APPEAL
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with the verdict and the action was dismissed as against Thomas .
The appeal was argued at Victoria on the 11th and 14th of

January, 1924, before MACDO_NALD, C .J.1., MARTIN, GALLI -

lIEU, 1lcPnILLIPS and EBERTS, JJ. 1.

WALTOR

	

1fcCrossan, for appellant : It is claimed the rifle AA .~- defec -
BOARD OF tine in two respects, i .e ., that there was a loose bolt which

TRUSTEES OF
created. a tendency to backfire : and the chamber was enlarged

VANCOUVER causing the cartridges to jam. There is also claimed lack of
supervision and inspection . Thomas's competency is not ques-
tioned but it is said he was negligent . Thomas was not author-
ized to have a shooting contest nor was the Board aware of it s
being held . We say : (1) It was beyond the scope of Thomas' s
authority ; and (2) it was beyond the powers of the Schoo l
Board : see rule 16 of School Rules and Regulations . The shoot-
ing was purely voluntary and the parents gave their consent . The
pupils bought their own shells and the rifle was cleaned ever y
three shots . There is nothing in the enlarged chamber as .
evidence is that if the bolt is tight there can be no backfire an d
it would take a technical man to discover an enlarged chamber .
The principle is we are liable for what we know but not fo r
what we do not know Of : see MacCarthy v. Young (1861), 6
H. & N. 329 ; Blackmor°e v . B. cC E. Railway Co . (1858), 8 El .
& Bl . 1035 ; Coughlin v . Gillisan (1899), 1 Q .B. 145 ; Gautr•e l

v . Egerton (1867), L.R. 2 C.P. 371 at p. 375 ; Halsbury' s
Argument Laws of England, Vol. 21, p. 375 ; LangmVid v. Holliday

(1851), 6 Ex. 761 . There is no greater liability in the cas e
of a child : see Latham v. R. Johnson & Nephew, Limite d

(1913), 1 K.B. 398 at p . 407 ; Langridge v . Levy (1837), 2
M. & W. 519 at p . 530. The plaintiff is in no better position
than a gratuitous passenger on a vehicle : see _Moffatt v. Bate-

man (1869), L .IZ . 3 P.C. 115 ; Nightingale v . Union Colliery

Co . Cl 904), 35 S .C.R. 65. On burden of proof where it i s
sought to make the principal liable for agent 's negligence se e
L -, .-1 ns v . London General Omnibus Co . (1862), 1 H. & C .
526 ; Halsbury 's Laws of England., Vol . 21, p. 439, par . 750 .
The onus is on the plaintiff to chew the act is within the scop e
of his authority : see Beard v . London General Omnibus Corn-

pany (1900), . 2 Q.B. 530. Assuming Thomas had authority
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he could not delegate his authority to the boys : see Gwilliam

v . Twist (1895), 2 Q.B. 84. This is the case of a borrowed
article ; he had no authority to borrow. The shooting was con-
trary to by-law No. 947 : Poulton v. London and South Western

Railway Co. (1867), L.R. 2 Q.B. 534 ; Ormiston v . Great

lVestern Railway Company (1917), 1 K.B. 598. Lastly, the
verdict is incompatible as the jury having discharged Thomas
from liability they cannot find the Board of Trustees liable a s
the case is entirely founded on Thomas's action .

Mayers, for respondent : In answer to the last point raise d
we say that there was a lack of system on the part of the Schoo l
Board itself. There was a lack of system of organizing an d
carrying out the sports. If a tort is committed by an agent a
jury may find either principal or agent responsible . There
were an enlarged chamber and a defective bolt in the rifle .
The shell would not fit properly hence the trouble . The case
is in no way analogous to the cases cited but is a relation
between the Board and the students : see Ching v. Surrey

County Council (1910), 1 K.B. 736. The duties of the Board
cover not only school work but all matters in which the scholars
are interested : see Shrimpton v. Hertfordshire County Counci l

(1911), 104 L.T. 145 ; Smith v . Martin and Kingston-upon-
Hull Corporation (1911), 2 K.B . 775 ; Thompson v . Columbia

Coast Mission (1914), 20 B .C . 115. They left the whol e
matter in Thomas 's hands. The accident itself shews the rifl e
was defective . There is a duty on the defendants to see it was
safe : see Dominion Natural Gas Co . v. Collins (1909), 79
L.J., P.C. 13 at p . 17 ; Glasgow Corporation v. Taylor (1922) ,
1 A.C. 44 at p . 61 ; Cooke v . Midland Great Western Railwa y
of Ireland (1909), A.C. 229 .

McCrossan, in reply.
Cur. adv. Volt.

4th March, 1924 .

MACDONALD, C .J.A. : The jury found the School Board liable
on the ground that they had not provided efficient supervisio n
of the shooting competition in question, and efficient inspection az

of the rifle which caused the injury to the infant plaintiff . The
want of such supervision and inspection is distinctly pleaded

COURT O F
APPEAL

1924

March 4 .

WALTO N
V .

BOARD O F
SCHOOL

TRUSTEES O F

VANCOUVER

Argumen t

CDO NALD ,
C.J.A .
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COURT OF in the statement of claim, but there is no allegation in the
APPEA L
_ statement of defence to the effect that the Trustees had a proper
1924 system of supervision and inspection, or appointed a competen t

march 4. person to perform those duties. The competition was in charg e

wALTON of the defendant Thomas, the principal of the school, and i f
v

	

the question had been raised by the pleadings and depended fo r
BOARD OF

ScuooL its decision on the evidence of Thomas, I should find it difficul t
TRUSTEES of to conclude that the Trustees had been guilty

	

bof negligence in
VANCOUVER

this respect. Not being so raised, the defendants neither cross -
examined Thomas on the question of his qualifications, nor lea d
other evidence on the point . They ignored it, as they had a
right to do, and I am afraid I must pursue the same course .

I think it must be taken that the Trustees are responsible for
the holding of the competition . Similar competitions had bee n
held annually for several years prior to the one in question, an d
the Trustees do not deny that they were aware of these . They
authorized the holding of the school sports ; they granted the
holiday for that purpose . Their counsel, Mr . McCrossan, con-
tended that they had no power to authorize the holding of a
shooting competition on the school premises ; that it was ultra

wires of their power under the Schools Act. But in my view o f
the case it is not a question of their power to authorize thi s
form of sport, but of their authority to prevent it, or if allowed,

MACDONALD, to surround it with proper safeguards. It was the opinion of
C .J .A .

	

the jury that they had failed to provide those safeguards .
Counsel attached importance to the fact that the verdict i s

against the Trustees only, while defendant Thomas has been
exonerated by the jury. I see nothing inconsistent in this .
Thomas may, in the eyes of the jury, have been merely unskil-
ful not negligent. The negligence of the Trustees as foun d
by the jury was of another kind than that attributed in th e
statement of claim to Thomas. It was negligent in not pro-
viding safeguards . The Trustees, like any other corporation ,
might protect themselves in doing a lawful act by appointing
persons skilled in the matter in hand to superintend the carryin g
of it out. This the defendants failed to prove that they ha d
done ; they seem to have taken no trouble at all to see that th e
children attending these sports should be safeguarded against
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injury. It cannot, I think, be doubted that school boards have COURT O F
APPEAL

a duty to see that school premises are not used in a manne r
dangerous to the children under their jurisdiction. The jury

	

1924

have found that the competition in question was a dangerous March 4.

one if not properly supervised, therefore, when the Trustees WALTON

authorized the holding of the school sports, including this coin-
BOARDv. O F

petition, it was clearly enough their duty to take the precautions SCnoOL

suggested by the jury. I do not say

	

VANCOUVERthe Trustees were VANCO US
UVERR

wrong in permitting target practice at the school—I am no t
called upon to decide that question—it is enough to say that i f
they do authorize or permit such a practice, the duty to super- MACD

Oa J . A
NALD ,

.

vise it properly must be held to rest upon them, and a breach
of that duty will subject them to damages .

I would dismiss the appeal .

MARTIN, J .A: : This appeal should, I think, be dismissed .
The chief point for the appellant, strongly urged, and upo n
which I had a doubt, was as to the jurisdiction of the School
Trustees to authorize the sports or recreations in question, but

MARTIN, J .A .
after a close consideration of section 45 of the Public Schools
Act, I am of opinion that subsections (a), (c) and (d) are
sufficient to cover the facts of the present case .

GALLIHER, J .A . : I am, though I must say not without
doubt, acceding to the conclusions reached by my learned GALLIHER ,

J .A.
brothers in this case .

McPHILLIPS, J .A . : This appeal brings up a question of some
nicety but, in my opinion, the verdict of the jury, imposing
liability upon the School Board, is sustainable in law . The
facts well demonstrate that, at a time which would have bee n
during usual instructional work, the Board admitted of, in fac t
arranged for, the carrying on of sports and other recreation

McPIIILLIPS ,
relative to the patriotic celebration of Empire Day and amongst

	

J .A.

other ways of doing this a competitive rifle practice was en -
gaged in by some of the scholars of the Florence Nightingal e
School in the City of Vancouver on May 23rd, 1922 . The
necessary permit for this observance, instead of usual schoo l
work, was obtained from the superintendent of education upon
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COURT OF the application of the municipal inspector of the Vancouver
APPEAL

schools . The shooting gallery was in the basement and th e
1924 shooting took place under the direction of the principal of th e

March 4 . school, one Thomas, but he had to attend to some ice-cream

\VALTOI booths and other things at the same time . There was, as th e
17 .

	

evidence well shews, no proper system of control that would
BOARD OF
School, ensure reasonable safety to the boys at the rifle practice an d

TRL' sTEES or competition carried on in the shooting -gallery, and it may well

be that the jury not only believed that there was no prope r

system but that the principal was incompetent . The finding

of the jury was in these terms : [already set out in statement] .

Ample evidence supports this finding. The action was on e

brought by the father of Bruce Carlyle Walton for damages ,

the young boy, only twelve years of age, suffering the loss o f

his right eye consequent upon some metal penetrating the ey e

owing to having had placed in his hands a defective rifle an d

owing to a defective chamber bringing about a blow back in

firing, the rifle being patently defective, not being in a sound

condition for the purposes of shooting. There was evidence a s

well that the anununition was defective . Three rifles were in

use by the scholars, the one young Walton was given being a

rifle which the principal borrowed and it was in general us e

that day, and had given trouble owing to its non-ejection of the

MCPRTLLiPS, shells after firing, and this was its condition before being

J .A . handed to young Walton to use. The evidence shews tha t

Thomas made no proper inspection of the rifle ; further, Thomas

did not properly guide or direct the shooting and observe th e

shooting as it proceeded ; if he had done so he would hav e

become aware of the defective nature of the rifle . IIe prae-

tieally- left the young boys to their own devices in the earryin w

rnr of this dangerous work, resulting in this irreparable d mnu .

to young Walton . The defence is that there was competen t

supervision ; further, that in view of the farts and the happen -

ing, no supervision would have obviated the accident .

	

Thi s

cannot be said effectively -upon the evidence and the jury foun d

to the contrary . That the shooting-gallery practice was wel l

known to the Board cannot be gainsaid, it was :shewn that i t

had gone on for four years . To contend that it was not known
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officially is a profitless contention . The particular defect in COURT O F
APPEA L

the rifle was an enlarged chamber and defective bolt, dis- —
cernible if there had been competent inspection. Thomas 192 4

attempted to shew that he had made proper inspection of the March 4 .

rifle, but in that he failed in my opinion. One piece of evi- WALTO N
dence elicited by the learned counsel for the Board from Thomas

BoAan of
under cross-examination vividly brings out the lack of proper SCHOOL

inspection and want of competency of Thomas :

	

VANCOUVER
OF

"Do you suggest that this enlargement of the chamber was not ther e

on the morning of the 23rd? I mean I do not suggest that it was not there .

"When you examined that on the night before you did not notice an y

enlargement of the chamber? I examined it from the muzzle end . "

Comment is hardly necessary to point to the gross carelessness
here apparent. This further question was put by the learne d
counsel for the Board :

"And you have heard evidence that an unduly large chamber greatly

increases the danger of a blow back . Do you agree with that? I agre e

with that ."

The evidence shews that the mechanism of the rifle would no t
eject the shell after firing, and this was going on before youn g
Walton did his shooting. The shells had to be taken out by
hand, and at the time young Walton was using the rifle and
at the time of the accident he had to hand the rifle to a bo y
behind him who knocked the shell out with a ramrod. The
shooting-gallery or rifle-range was put in the school by th e
Board. Sports Day (the 23rd of May), the dayupon which J.A .

azcP .A . S ,

the accident took place, was a well recognized and approve d
sports day for years,-set aside by the Board. There is express
evidence that it had obtained for four or five years. Thomas,
in his discovery evidence, was asked the following questions and
gave the answer here set forth to the questions as put :

"And in the event of the 23rd of May not having been approved a s

Sports Day classes would have been held? The ordinary school .
"These sports which were held were in lieu of the ordinary school ."

The powers and duties of the Board are defined by section s
45 and 129A of the Public Schools Act (Cap . 206, R.S.B.C.
1911, as amended), and 129A in particular sets forth :

"Maintain an advanced course in physical training, including gymnasti c

exercises or cadet instruction, or both, and the entire cost of all necessary
equipment and of maintenance shall be defrayed by the Board of Schoo l
Trustees ."
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The rifle provided was a borrowed one, defective, and there wa s
1924

	

no proper inspection and no proper supervision of the shooting.
march 4 . In Ching v. Surrey County Council (1910), 1 K.B. 736 the

ScaooL his foot being caught in a hole existing in the asphalt pavemen t
TRUSTEES of the playground and in consequence sustained injury. When

the Public Schools Act of British Columbia is looked at an d
compared with the Imperial Act, I think it can be said that thi s
is an authority which can be usefully and effectively applie d
to the present case. The Earl of Halsbury in the Ching case
said at p. 741 :

"It seems to me obvious that any one charged with that duty was boun d

to take care that the playground where the boys were expected to play. it

being intended for the purposes of their recreation, should be in such a

condition that they should not be exposed to unnecessary danger whil e

playing there ."

And Fletcher Moulton, L .J. (afterwards Lord Moulton) sai d
at p. 743 :

"They are not merely permitted or invited to come to the school, bu t

directed to do so, and I think that, as members of the public, if they ar e

injured by neglect of a statutory duty with regard to a place where the y

are expected to play, they are entitled to make those upon whom the statut e

has imposed the duty responsible for injuries sustained by them throug h

breach of such duty . "

xcPHILri p s, Here a defective rifle was placed in the hands of this ver y
a . young boy and by a parity of reasoning there must be liability .

I would refer to Shrimpton v. Hertfordshire County Counci l
(1911), 104 L .T. 145 . The head-note succinctly and correctly
sets forth the judgment of the House of Lords and reads a s
follows :

"A person who provides anything for the use of another is bound t o

provide a thing reasonably safe for the purpose for which it is intended ,

even though the person using it uses it only by the permission or consent o f

the person providing it and has no legal claim to the use of it .

"Therefore, where an education authority, in pursuance of their statutory

powers, provided a vehicle to convey certain children, who lived at a

distance, to and from their school, and a child who lived nearer to the

school, and was not one of those for whom the vehicle was provided, wa s

conveyed in it with the consent of the education authority, and, whil e

getting out of it, fell and was injured in consequence of there being n o

second person in addition to the driver to help the children to get i n

and out :

COURT OF In the present case there was the lack of proper equipment .
APPEAL

WALTON Court of Appeal held that there was liability where a pupil fel l
while playing in the playground attached to the school' throug h

BOARD OF
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"Held (reversing the judgment of the Court below), that there was COURT of

evidence of negligence on the part of the education authority, and that they APPEAL

were liable for the injury so caused to the child."

(1911), 2 K.B. 775 it was held in the Court of Appeal that	 March 4 .

there was liability upon the corporation, the learned trial judge WALTO N

having directed a judgment to be entered for the corporation .
BOARD O F

The girl in that case, being a pupil at the school, was directed ScnooL

by the teacher during school hours to poke

	

Neothe fire and draw VANcO ES of
uvEx

out the damper of a stove in the teachers' common room and
while doing this her pinafore caught fire and she was severel y
burned. [The learned judge here quoted the judgment of Far -
well, L .J ., beginning with the paragraph at the bottom of p .
784 and ending at p. 786 and continued] .

Dominion National Gas Co . v. Collins (1909), 79 L.J ., P.C .
13 would appear to me to be in point in the consideration o f
the present case, and it is to be observed that the railway com-
pany was absolved from liability by the learned trial judge
upon the answer of the jury (as Thomas has been absolved here
by the jury) and the plaintiffs there acquiesced in the decision
absolving the railway company and here the plaintiff likewise
has acquiesced in the decision absolving Thomas . The gas
company, however, appealed, as the Board here appeals, and th e
gas company's appeal was resisted as the Board's appeal is here
resisted. Their Lordships of the Privy Council, upon the McPHILIIPS ,

appeal, maintained the judgment against the gas company, and

	

J .A .

similarly I am of the opinion that in the present case the judg-
ment against the Board should be maintained. Lord Dunedi n
in delivering the judgment of their Lordships at pp. 16 to 17
said : [The learned judge after quoting the judgment from th e
beginning of the second paragraph in column one on p .16 to
the end of the first paragraph in column one on p . 17 continued] .

In the present case there was initial negligence in placing in
the hands of this very young boy a dangerous weapon, then
being in a defective condition, and here, as in the case in th e
Privy Council, there was negligence of the Board's servan t
(Thomas) in failing to properly inspect the rifle "and see that
it was in good order" when young Walton was handed it . The
ease of Jackson v . London County Council and Chappell (1912) ,

In Smith v. Martin and Kingston-upon-Hull Corporation

	

1924
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TRUSTEES OF
VANCOUVER of the boys threw a portion of the stuff at the plaintiff, who was also a

scholar at the school, injuring his eye . In an action by the plaintiff
against the education authority and the contractor for damages ,

"Held, that there was evidence upon which the jury could find that both
the education authority and the contractor had been guilty of negligence ."

It is to be observed that the schoolmaster was not sued in that
case. Chappell was the contractor . The Court of Appeal with -
out calling upon counsel for the plaintiff dismissed the appeal .
[The learned judge here quoted the judgment of Vaughan
Williams, L .J., at pp. 359-60 and continued] .

The head-note in Morris v. Carnarvon County Counci l

(1910), 1 K.B. 159 well explains the effect of the judgmen t
there given, and there, as here, a dangerous thing was present .
There it was a door, here it was a rifle, and there, as here, the
child was invited to use the dangerous article and the liabilit y
was one at common law. Mr. Justice Phillimore (now Lor d
Phillimore) at p. 167 said :

"But I am of opinion that there is a good cause of action in this cas e

to them not as an education authority, but as the owners of premise s
which are dangerous and upon which they have invited the plaintiff t o
come . There is a duty upon persons who invite others on to their premise s
to take care that the premises are not in a dangerous condition ; and i f
that be true of what I may call their static condition, where the dange r
arises from the position of things as they stand without anything bein g
moved, a fortiori is there a duty upon the owners to take care when they
invite others to deal with something movable upon the premises th e
moving or deaIing with which may be productive of mischief . Here thi s
child, being on the school premises by invitation, is directed to use a swin g
door which happens to be dangerous for so young a child to use, an d
damage happens in consequence. For that damage I am of opinion tha t

the defendants are responsible . I agree that the appeal should be dis-
missed . "

I would refer to the language of Lord Shaw of Dunfermlin e
in Glasgow Corporation v . Taylor (1922), 1 A.C. 44 at pp .
61-63 .

COURT OF 28 T .L.R. 359 is much in point . The head-note reads a s
APPEAL

follows :
1924

	

"A contractor, who was to carry out certain repairs at a public ele -
mentary school, left a quantity of rough stuff composed of sand and lime

March 4
.	 in a truck in a corner of the school playground . The headmaster of the

WALTON school gave instructions to the school caretaker to have the stuff removed ,
v. as he considered it was dangerous, and the caretaker telephoned to th e

BOARD Of contractor asking him to remove it . The stuff, however, was not removed .
SCHOOL When the boys came out of school the stuff was left unguarded, and one

MOPHILLIPS, against the defendants wholly outside the statute, a liability which attaches
J.A.
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In the present case a dangerous rifle was put into the hand s
of this young boy. The defective nature was not "familiar nor
obvious ." Further, the boy was too young in any case to com-
prehend possible danger . There is nothing in the point strenu-
ously argued that the jury having absolved Thomas from
liability that it must mean that the Board is absolved . That

	

v .
BOARD OF

in no way follows ; the jury were at perfect liberty to do this . scxooL

n my opinion, the authorities support the imposition of Ha- TR
VA

tIsTE
NCOUVEx

ES or

bility upon the Board when all the facts and circumstances o f
the present case are taken into account .

I would therefore dismiss the appeal .

EBERTS, J .A . would dismiss the appeal .

		

EBERTS,J.A.

Appeal dismissed.

Solicitor for appellant : J. B . Williams .
Solicitor for respondent : G. Ilousser.

MOODY v. MOODY.

	

HUNTER,
C.J.B .C .

Divorce — Alimony in arrears—Reduced circumstances of respondent—
(At Chambers )

Application to reduce arrears and monthly allowance.

	

192 4

The claim of a wife upon obtaining a divorce, to alimony is paramount to 	
May 9 .

that of a second wife or any children had by her, and the liability o f
the husband to maintain her can not be prejudiced by the existence of
a second family .

That the earning power of the respondent in a divorce action had fallen off
to a considerable extent is ground for a reasonable reduction in the
monthly allowance but not for a reduction in the arrears of alimony .

APPLICATION by the respondent in a divorce action to

	

ApQ~

ar,w v .

cancel or reduce the arrears of alimony and the monthly allow- of&4
mice. The decree absolute was made in January, 1918, when s tatemen t

he was ordered to pay $60 per week . Shortly afterwards h e
married the co-respondent by whom he had children . When
he was divorced his income was rated at $15,000 per annum

49

COURT OF
APPEAL

192 4

March 4 .

WALTON

MCPHILLIPS,
J .A .

MOODY

v.
MOODY

w4 rda r:
Crvas) rw ;,,,. Oro
«3812 z<- .R 7e-i

4
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RuNTER, but his income gradually decreased, his income during the las t
C .J.B .C .

(At chambers) year averaging $300 per month. The alimony was about

1924

	

$6,000 in arrears . Heard by HUNTER, C.J.B.C. at Chamber s
May

9
in Vancouver on the 9th of April, 1921 .

MOODY

	

J. W. de B. Farris, K.C., and McQueen, for the application .
V

	

A . S. Johnston, contra.
MOODY

9th May, 1924.

HUNTER, C.J.B.C . : Application by the respondent Moody,
a dentist, to cancel or reduce the arrears of alimony and the
monthly allowance.

His wife obtained a decree absolute in January, 1918, whe n
he was ordered to pay $60 a week . A few days after she
obtained the decree absolute Moody married the co-responden t
and they have since had children .

The petitioner is now applying for an order for the paymen t
of arrears which amount to over $6,000. It was owing to
frequent promises by Moody to pay up that the petitione r
consented to forego taking proceedings until at length sh e
issued a fi . fa. on November 1st, 1923, which was returned
nolla bona.

I apprehend that there is no doubt that the claim of the firs t
wife is paramount to that of No . 2 or any children had by her
and that his liability to maintain her is not to be prejudice d
by the predicament into which he has got himself by raisin g

Judgment a new family./
That the monthly allowance must be reduced owing to hi s

altered circumstances is admitted . When the order for alimon y
was made he was in receipt of an income of over $15,000 a
year, which became diminished to such an extent that durin g
last year he did not average $300 a month. In July, 1923, he
made a bankruptcy assignment and it would appear fro m
affidavits filed in his behalf that he is not physically able t o
work as much as he used to and that he is not likely to averag e
more than $300 a month hereafter . It also appears that the
office furniture and professional paraphernalia are now veste d
in a company known as "Painless Moody Limited" with 10,00 0
one dollar shares of which the bulk is held by Mrs . Moody the
second .

(TS
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The petitioner's solicitor put in a newspaper account of an a
aa
uxTEx

cB
,

entertainment under date of April 14th last, part of which (At Chambers )

reads as follows :

	

1924
"Dr . and Mrs. T. Glendon Moody entertained at a delightful dance o n

Saturday evening at their home on 16th Ave. West. The spacious rooms May 9 .

were artistically decorated with bowls of daffodils and golden tulips and
MOODY

delightful music was provided for the dancers ."

	

v
On the one hand, therefore, the picture presented is that of MOODY

impecuniosity and illness, and on the other daffodils and danc-

ing. I suspect the truth lies about mid-way. I think there is

no doubt his earning capacity has fallen off considerably, but

not to the extent alleged .

It is not necessary for me to consider whether I have th e

power to cancel the arrears in whole or in part, as even if I

have the power I think that I ought not to do so . It was open Judgment

to Moody to have applied for a reduction of the monthly allow-

ance before the arrears had accumulated to such an extent, bu t

it seems to me that notwithstanding his promises he cared

nothing about it .

There will be an order fixing, until further ordered, th e

future allowance at $75 per month and a further monthly pay-

ment of $25 in respect of the arrears . Liberty to apply.

Costs to the petitioner .
Order accordingly .
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CHANNELL LIMITED AND CHANNELL CHEMICA L
COMPANY v . ROMBOUGH ET AL .

Practice—Appeal to Supreme Court—Application to Court of Appeal fo r
leave—Can . Stats. 1920, Cap . 32, Secs. 35 to 43 inclusive.

An action for infringement of a trade-mark is a private matter between
the plaintiffs and defendants and that the plaintiffs have half a doze n
suits for infringements in as many Provinces does not make the matter
of public importance. An application for leave to appeal to the
Supreme Court was refused.

M OTION for leave to appeal to the Supreme Court of
Canada. The action was for damages for wrongfully imitatin g
the plaintiffs' trade-mark for a polish called "O'Cedar." The
defendants manufacture a similar article under the name o f
"Cedarbrite" and the plaintiffs claim it is an infringement o n
their trade-mark . The plaintiffs spend in advertising i n
Canada in the neighbourhood of $75,000 a year and claim thi s
infringement affects their business to the extent of ove r
$10,000 per annum. The action was dismissed and the judg-
ment of the trial judge was sustained by the Court of Appeal.

The motion was heard at Victoria on the 4th of June, 1924 ,
by MACDONALD, C.J.A., MARTIN, GALLIHER and MCPI ULLIPS ,

JJ.A.

A . II . MacNeill, K .C., for the motion, referred to Doane v .

Thomas (1922), 31 B .C. 457 at p. 458 ; Girard v. Corporation

of Roberval (1921), 62 S .C.R. 234 ; Seibel v . Dwyer Elevato r

Co ., Ltd . (1923), 3 W.W.R. 909 .
Argument J. E. Bird, contra. : There is no proof of the amount involved ,

it could therefore only be in the ease of special circumstance s
that leave would be given . There is no ground here for leav e
to appeal . The application should be made before the time
for leave expires . For leave for security see Esdaile v. Payne

(1889), 40 Ch. D. 520 .

MACDONALD, C .J.A . : I would refuse leave to appeal . In
MACDONALD,

C .J . A .

	

the first place, on the merits, I am in very grave doubt as to

COURT OF

APPEAL

1924

June 4 .

CHANNELL
V.

ROMROUG H

Statement



XXXIV.] BRITISH COLUMBIA REPORTS .

	

53

whether this is a case of public importance at all ; it is a private COURT OF
APPEA L

matter between the plaintiffs and defendants . The fact, if it

	

—
be such, that plaintiffs may have half a dozen suits for infringe-

	

192 4

ment in as many Provinces does not make it a matter of public June 4 .

importance.

	

CHANNEL L

Further than that, owing to the extraordinary situation
RoMSOUCi H

which arises in this case on account of the way the statute i s
drawn with regard to leave to appeal, an appellant has to com e
here asserting that the amount involved is not more than $2,000 .
It is claimed in these proceedings that it is a great deal more MA

C
DO ALO '

than that . True, Mr. MacNeill has offered to admit, for the
purpose of this application, that the amount is not that much ,
but the pleadings shew otherwise. On application to the
Supreme Court complete justice in all phases of the case ca n
be done.

MARTIN, J .A . : I think leave should not be given in this cas e
in view of our decision in Doane v. Thomas (1922), 31 B .C .
457, and that of the Supreme Court in Girard v. Corporation

of Roberval (1921), 62 S .C.R. 234, on which we founded ours.
The case at Bar I regard as one in which there is at least grave
doubt in support of the propriety of our giving leave . And
such being the case, I note, as I said in the Doane case, that the
Supreme Court of Canada in the Girard case went so far as to
express its regret that the Court below had given leave . There-
fore, I think it is safer to leave this matter for the Supreme MARTIN, J .A.

Court itself to say whether or no it should come before it .
I only wish to add this : that the case of Seibel v . Dwyer

Elevator Co ., Ltd. (1923), 17 Sask . L.R. 603 ; 3 U.W.R. 909 ,
before the Saskatchewan Court of Appeal, is an unsatisfactor y
decision because it was given in apparent ignorance not only o f
the decision of this Court a year before in Doane 's case, but o f
the decision of the Supreme Court in Girard's ease, which i s
the leading authority . Therefore, with all due respect, I am no t
able to give weighty consideration to the Seibel ease .

GALLIHER., J .A. : In the exercise of my discretion I would
grant the leave . I do not take quite the same view as my
learned brother the Chief Justice as to it not being of a public

GALLIHER,
J .A .
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nature ; my view is rather the other way . Registered patents
and registered trade-marks are very often protection to the
public as much as they are protection of the parties that hav e
obtained registration . For instance, a special article may hav e
reached an excellence of manufacture under that name, th e
public are buying or assuming that they are buying the articl e
they are asking for, and they may be buying a close imitatio n
and be deceived in that. In that respect I think it is of a
public nature and affecting the public, as I view it, with al l
deference . Therefore, my view would be that under thes e
circumstances I would grant leave .

McPIIILLIPS, J .A . : In refusing leave to appeal this Court ,
is subject to the review of the Supreme Court of Canada .
Therefore, when refusing leave attention must be given to th e
principle which the Supreme Court of Canada has laid down .
As my learned brother MARTIN states, the Court in Ontari o
granted leave to appeal in a recent case and the Supreme Cour t
of Canada expressed the view that it was not a proper case for
the granting of leave and that leave should not have been
granted.

It seems to me Parliament has constituted this Court a
sovereign Court, if I may use the term, to grant leave to appeal ;

McPHILLIPS, and if we think it a proper case for granting leave there is no
J .A . review. If the Court refuses leave, necessary attention must

be paid to the principle that the Supreme Court of Canada has
declared to be the true and right principle . Now what is tha t
principle ? Row has it been enunciated ? In Doane v . Thomas ,
a judgment of this Court (31 B.C . 457), my brother MARTI N

referred to Girard v. Corporation of Roberval (1921), 62
S.C.R. 234, and Lake Erie and Detroit River Rway . Co . v .

Marsh (1904), 35 S .C.R. 197. The Supreme Court of Canad a
in the Girard ease reiterated the principle enunciated by Mr .
Justice Nesbitt in the Lake Erie ease ; and the principle that
Mr. Justice Nesbitt refers to is this, at p . 200 of that report :

"Where, however, the case involves matter of public interest or some

important question of law or the construction of Imperial or Dominion

statutes or a conflict of Provincial and Dominion authority or questions o f

law applicable to the whole Dominion, leave may well be granted ."

COURT OF
APPEA L
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ow, as to public interest, whilst this may be of very grea t
interest to this corporation (making the cedar mops and thes e

other articles) I cannot see any matters of public interest .

"Some important question of law ." There is no important

question of law here . It would seem to me that the only word
we had to consider was one of well-known meaning, "cedar, "

a word descriptive in its nature, and this point was up in othe r

cases in the Supreme Court of Canada and in the Privy

Council.

"The construction of Imperial or Dominion statutes." Well ,

the Act that we have to consider has been construed man y
times ; I do not think there is any question of that nature. And
as remarked by Lord Macnaghten there is no definition of

essentials in the Canadian Act, but the Courts in Canada
MCPHILLIPS,

nevertheless have followed the English, although in England

	

J .A .

there is a definition .
Then as to "a conflict of Provincial or Dominion authority . "

There is nothing of that kind ; the question is one of the statute
law of the Dominion. I do not see that there is anything
doubtful or ambiguous in this statute. The statute has been
under review many times and there have been appeals to th e
Supreme Court and the Privy Council . Finally, there is no
debatable question of law applicable to the whole Dominio n
requiring decision. I cannot see my way clear to approve th e
granting of leave.

Leave refused, Gallih.er, J.A . dissenting.
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TAYLOR v. MACKINTOSH .

Solicitor and client—Agreement to share in amount to be recovered by sui t
—Maintenance and champerty—Legal Professions Act, R .S.B .C . 1911 ,
Cap . 136, Secs . 97-8—Introduction of criminal laws of England int o
British Columbia—Criminal Code, Sec. 11 .

The plaintiff brought action to set aside an agreement she had entered into
with her solicitor which was as follows : "In consideration of you r
prosecuting my claim against the British Columbia Electric Railwa y
Co. without any expense to me, I authorize you to effect a settlemen t
of which you may retain one-half the amount recovered ." The plaintiff
recovered from the Railway Company $3,200. It was held by the tria l
judge the evidence disclosed that in the circumstances it was th e
solicitor's duty to advise the plaintiff to seek independent advice ; that
section 97 of the Legal Professions Act is ultra vires of the Provincia l
Legislature and that the amount claimed by the solicitor was not fai r
and reasonable within the meaning of section 98 of the said Act .

On appeal the decision of MORRrsoN, J. was affirmed (McPHILLIPs, J.A .
dissenting) .

Per MACDONALD, C.J .A . : Champerty was recognized as a crime by the
Parliament of Great Britain as late as 1879, and section 11 of th e
Criminal Code declaring that the criminal law of England as it existe d
on the 19th of November, 1858, in so far as it has not been repeale d
by any ordinance or Act of the Colony of British Columbia, or the
Colony of Vancouver Island shall be the criminal law of the Provinc e
of British Columbia introduced the law of champerty as a crime int o
British Columbia, consequently section 97 of the Legal Professions Act
allowing a barrister or solicitor to make an agreement with a clien t
to be paid for his services by receiving a share of what might b e
recovered in an action is ultra vires of the Provincial Legislature a s
trenching upon or intended as a repeal of a provision of the crimina l
law .

Per MARTIN, J .A . : That the agreement has application only to the settle-
ment of the claim by negotiation and consequently the plaintiff i s
entitled to a declaration that it is invalid and her rights are no t
subject to its teams .

APPEAL by defendant from the decision of \Io in's() N, J . of
the 17th of January, 1924 (reported 33 B .C. 383), in an
action to have an agreement between the plaintiff and defendan t
of the 6th of July, 1922, set aside . On the 3rd of July-, 1922 ,
the plaintiff with a friend who was a servant girl in th e
defendant 's house were passengers on a car of the British
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Columbia Electric Railway Company. Owing to a collision
both girls suffered injuries. The girls walked home together
(the plaintiff being a servant in the house adjoining that o f
the defendant) after the accident and they discussed the ques-
tion of damages with the defendant and he at their solicitatio n
took the matter up and on the 6th of July following both girls
signed the following memorandum :

"To Messrs . Mackintosh & Crompton.
"In consideration of your prosecuting our claims against the B .C . Electric

Railway Co. without any expense to us, we authorize you to effect a
settlement of which you may retain one half the amount recovered .

"Ellen Taylo r
"Alice M . Mayoh. "

An offer by the company of $300 for each was refused and
Mr. Mackintosh brought action for both girls . The cases were
tried together, Mr. A. H. MacNeill, K.C ., having been retained
by Mr. Mackintosh to act as senior counsel for the plaintiffs .
Each of the plaintiffs recovered $3,200, and costs . Miss Mayoh
raised no question as to the agreement but Miss Taylor brough t
this action to set it aside on the grounds that she was persuade d
by the defendant that she could not recover over $500 or $600 ,
that she was in a highly nervous condition at the time as th e
result of the accident ; that she received no independent advice ;
that the agreement was in violation of the laws agains t
champerty introduced into British Columbia by section II of
the Criminal Code, 1906, and section 97 of the Legal Profes-
sions Act was and is ultra vires of the Provincial Legislature.
The sums due the plaintiff from the B.C. Electric. Railwa y
Company were by order paid into Court and after judgment
was delivered said moneys were by order of the trial judge
paid out to plaintiff's solicitor .

The appeal was argued at Vancouver on the 1 Sth . 19th an d
20th of March, 1924, before MACDOXAI.n. C.J.A ., MAli rz y and
lip Pirim,i s, J . A .

Bray (Richmond, with him), for appellant : The learne d
judge below said : first, the statute was ultra vices ; second, the
contract was indneed by undue influence of the solicitor . The Argumen t
pleadings do not challenge the statute and undue influence i s
not pleaded . In the first place the proper procedure was not

5 7
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COURT OF taken in the Court below to decide as to the constitutionalit y
APPEAL

of the Act : see section 9 of the Constitutional Question s
Determination Act . Next, we say sections 97 and 98 of the
Legal Professions Act are infra vires . These sections were firs t

TAYLOR passed in Manitoba and were passed here in 1901, having bee n
v.

	

in force for 23 years . The criminal law of England as it
MACK-
INTOSH existed on the 19th of November, 1858, has the force of la w

here. Under section 11 of the Criminal Code we say, first ,
that champerty as a crime bad ceased to exist in 1858 . There
have been no prosecutions within living memory : see I4alsbnrv' s
Laws of England, Vol . 9, p . 500, par. 995 ; Thomson v . II shart

(1910), 16 Can . Cr. Cas. 446 ; Stephen's History of the
Criminal Law of England, 17th Ed ., Vol . 3, p . 234. The law
coming to this Province in 1858 was the living law only .
Sections 97 and 98 do not conflict with Dominion law as ther e
is no Dominion law on the question : see Citizens Insuranc e

Company of Canada v . Parsons (1881), 7 App. Cas. 96
Attorney-General v . Bradlaugh (1885), 14 Q.B.D. 667 ; Broph y

v. Attorney-General of Manitoba (1895), A.C . 202 ; Unio n

Colliery Company of British Columbia v. Bryden (1899) ,
A.C. 580 ; Cunningham v . Torrey Ilomma (1903), A.C. 151 ;
Bloain v . Corporation of Quebec (1880), 7 Q .L.R. 18 at p . 22 ;
Stephen's Digest of the Criminal Law, 6th Ed., 400 ; Russel l
on Crimes, 8th Ed ., Vol. 1, p. 556 (foot-note f) . For the

Argument definition of champerty see English and Empire Digest, Vol . 1 ,
p. 70, par. 581 ; Mills v . Rodgers (1900), 18 N .I.L.R. 291 .
As to encroaching on the Dominion field see Regina v . Wason

(1890), 17 A.R . 221 at p . 230 ; Clement's Canadian Constitu-
tion, 3rd Ed., pp. 468 and 482 ; Attorney-General of Ontario v.

Attorney-General for the Dominion of Canada (1894), A.C.
189 at pp . 198 and 201. There is no evidence of undu e
influence.

Mayers (Geo . A . Grant, with him), for respondent : The
judgment below is on two distinct points : (1) Sections 97 and
98 of the Legal Professions Act are ultra vires ; and (2) the
contract between solicitor and client was unfair and unreason -
able. The appellant says the Dominion is not in this field bu t
if maintenance existed in England in November, 1858, it is a

1924
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crime in British Columbia today . That maintenance and
champerty are criminal offences see Briggs v . Fleutot (1904) ,
10 B.C. 309 at p . 320, and on appeal sub nom. Giegerich v .

Fleutot, 35 S.C.R. 327 ; Moloche v. Deguire (1903), 34 S .C.R .
24 at p . 37 ; Hopkins v . Smith (1901), 1 O.L.R. 659 at
p. 661 ; Neville v. London "Express" Newspaper, Limited

(1919), A.C. 368 at p . 379 ; Wild v. Simpson (1919), 2 K.B .
544 at p. 550 ; Thomson v . Wishart (1910),19 Man . L.R. 340
at p. 348 ; Ram Coomar Coowdoo v . Chunder Canto Mookerje e

(1876), 2 App. Cas. 186 at p. 208 ; Anderson v. Radcliffe

(1858), 1 El. Bl. & El. 806. The next point is, assuming th e
Act valid, there was fraud and undue influence . She should
have had independent advice : see Liles v. Terry (1895), 6 5
L.J., Q .B. 34 at pp. 35-6 ; Lloyd v . Coote cb Ball (1915), 1 K .B .
242 at p . 247 ; Re Hoggart 's Settlement (1912), 56 Sol . Jo .
415 ; Rhodes v. Bate (1865), 1 Chy. App. 252 at p. 256 ;
McPherson v. Watt (1877), 3 App. Cas. 254 at p. 271. On
the constitutional question when it is merely a failure of a
condition it can be waived : see Township of Cornwall v . Ottawa

and New York Rway . Co . (1916), 52 S .C .R. 466 at 497. The
judge's hand is stayed only when no notice is given and proper
notice was given for this Court so this Court can deal with it :
see Quitter v . Mapleson (1882), 9 Q.B.D. 672 .

Bray, in reply : There was never waiver of notice . All the
respondent 's cases on maintenance and champerty are civi l
eases . Ordinance No. 70 of 1867 (R .L.B.C. 1871, p . 214)
brings this ease precisely within Thomson v . It ' ishart (1910) ,
19 Man. L.R. 340 .

Cur. adv. volt.

4th June, 1924 .

MACDONALD, C.J.A. : Had the Provincial Legislature the
power to pass an Act abolishing or modifying the offence of
champerty ? This the Legislature of British Columbi a
attempted to do when it inserted in the Legal Professions Act, MACnoNALD,

Cap. 136 of the Revised Statutes of British Columbia, authority

	

C .J .A .

to barristers and solicitors to contract to be paid a portion of
the fruits of litigation in return for their services .

It was contended that champerty was merely a civil wrong,

COURT O P
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COURT OF and that legislation in respect of it fell within the power s
APPEAL

assigned to the Provinces by the B .N.A. Act . Champerty is a
1924 common law offence . The statutes passed respecting it in

June 4 . England merely supplemented the common law . There are

TAYLOR several of these which I need not notice in detail since the y
V .

	

have been referred to in many reported cases and in the text -
MACK -
rYTOSH books, wherein the criminal character of champerty has been

clearly and repeatedly recognized . It was also recognized by
the Parliament of Great Britain as late as 1879 .

The Civil Procedure Acts Repeal Act of that year repeale d
certain portions of 31 Eliz ., Cap. 5, an Act relating to Common
Informers and their activities respecting champerty, excep t
that part of the Act dealing with the criminal aspect thereof .
At the time of the passing of this statute, champerty was a n
indictable misdeameanour, and it is therefore clear that in it s
criminal character it had not become obsolete in 1879 . More-
over, all the text-books down to the latest editions of Stephen ' s
Commentaries on the Laws of England, and Russell on Crimes ,
recognize this aspect of the law of champerty. Champerty is
referred to in the text-books as an aggravated species of main-
tenance. There is unquestionably two aspects of the law : the
one civil, the other criminal. It may be alleged as a defenc e
to an action and it furnishes grounds for an action for damages,

MACDONALD, but it is also a crime.
C .J.A. It was argued that the Legislature had power to deal with

it as a civil wrong, but that argument ignores the divided juris-
diction of Dominion and Province ; the one competent to deal
with criminal law, the other with civil rights . It would indee d
be a strange anomaly if the Legislature could make that lega l
civilly which is a crime . The Legislature, I think, cannot gran t
to the wrong-doer the right to recover the fruits of his offenc e
against the criminal law . It is against public policy to allo w
bargains to be made for a share in the fruits of litigation . The
evils attendant upon agreements of this character are referre d
to by Chancellor Boyd, in Re Solicitor (1907), 14 O.L.R. 464
at p. 466, where he quotes with approval some observations
made, by a "great American lawyer," at a bar meeting, deplorin g
the '`fatal and pernicious" change in American law brought
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about by just such an Act as the one now attacked, in which COURT of
APPEAL

he said :

	

—
"'How . . . . can the Courts put full faith in the sincerity of our 192 4

labours as aids to them in the administration of justice, if they have reason June 4 .
to suspect us of having bargained for a share of the result?'"

The learned Chancellor then proceeds to say :

	

TAYLO R

"Things have gone from bad to worse on this downward grade, for now

	

v.
MACE:-

the `American Ambulance-Chaser' has become a visible factor in so called rNTos n
professional life. His function is to hustle after injured sufferers, wit h
shameless solicitation, to coach witnesses, interview jurymen, compass i n
any way a favourable verdict and enjoy some generous share of the spoils . "

In the same report is contained a quotation from Lor d
Russell of Killowen, in his charge to the jury in Ladd v. London

Road Car Company (1900), 110 L.T.Jo. 80, in which his
Lordship said (p. 467) :

"'In reference to the subject of speculative actions generally, I think
it right to say on the part of the profession and the class of persons who
are litigants in such cases, that it is perfectly consistent with the highes t
honour to take up a speculative action in this sense, viz., that if a solicitor
heard of an injury to a client and honestly took pains to inform himsel f
whether there was a bona fide cause of action, it was consistent with the
honour of the profession that the solicitor should take up the action. It
would be an evil thing if there were no solicitors to take up such cases ,
because there was in this country no machinery by which the wrongs o f
the humbler classes could be vindicated . Law was an expensive luxury ,
and justice would very often not be done if there were no professiona l
men to take up their cases and take the chances of ultimate payment ; but
this was on the supposition that the solicitor had honestly satisfied himsel f
by careful inquiry that an honest case existed ."

This, as I understand it, is not a plea in favour of sham -
MACOONALu,

pertous agreements. It is simply a justification of the lawyer

	

c .J .A .

who takes a doubtful case believing it to be just and takes his
chances of obtaining his costs from his client should he succeed .
It merely indicates what was contended before us to be th e
modern tendency of Courts to modify the offence of mainten-
ance, not champerty, by taking into account the relationship o f
parties, the motives of the person who supplied the assistanc e
and the good faith with which it had been supplied. But whil e
that is true of maintenance, it is by no means true of champerty .
There is no charity in champerty . A champertous agreement
is a selfish bargain for a share of the proceeds and generally
for a share much larger than could be taxed . It is one thing
to take up the just cause of a poor man and to take the chances
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COURT OF of success, coupled with the assurance in that event of being
APPEAL

paid the costs of the action, and another to make a champertou s
1924

	

bargain for something beyond that . The statutes relating t o
June 4 . maintenance contain exceptions in favour of solicitors, bu t

TAYLOR there is not, nor could there be, any such exceptions in cases o f
v.

	

champerty .
IACK-

rxTOSx The contention that the criminal law with regard to cham-
perty has become obsolete cannot be maintained in view of th e
very numerous cases in which it has been referred to, as still i n
force both in England and Canada . There are many modern
decisions, including decisions of the highest Courts, affirming ,
obiter it is true, but nevertheless with authority, the criminal
character of champerty. As an example, I would refer to
Neville v. London "Express" Newspaper, Limited (1919) ,
A.C. 368 at pp . 378-9, in which Lord Finlay quotes as law
Hawkins's Pleas of the Crown, 8th Ed., wherein he said :

"But also that they [maintainors] may be indicted as offenders against
public justice, and adjudged thereupon to such fine and imprisonment a s
shall be agreeable to the circumstances of the offence ."

None of their Lordships doubted that the law is still in force
in England at this day. That this law was introduced int o
Canada, along with the general body of the criminal laws, ther e
can, I think, be no doubt . It was introduced into most of the
Provinces, including British Columbia, before Confederation.

In Meloche v. Deguire (1903), 34 S.C.R. 24, dealing with
M,WDONALn, the offence of champerty at p . 38, the Chief Justice said :

C.J.A. "It was contended by the respondents at the argument, as it had been
in the Courts below, that champerty does not form any part of the criminal
law of the Province of Quebec, as introduced therein by the Imperial Ac t
of 1774 . I cannot treat that contention as a serious one . It has never
been doubted anywhere that the law on this point is the same in that
Province as it is all over Canada, and the respondents have been oblige d
to concede that their contention was entirely a novel one . "

Again, in Briggs v. Fleutot (1904), 10 B .C. 309, the Ful l
Court was of opinion that the criminal law of England wit h
respect to champerty was in force in this Province . That case
was affirmed in the Supreme Court of Canada, sub nom.

Giegerich v . Fleutot, 35 S.C.R. 327 .
I think it only fair to the appellant to say, that in m y

opinion, he has acted in this case in perfect good faith ; the
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statute under which he justifies the bargain made with the Couxr of
APPEAL

respondent has been in force in this Province for upwards of --
20 years, and no doubt has been acted upon in some cases by 192 4

solicitors . The question of the power of the Province to pass June 4.

it is one which appears never to have been raised before. No TAYLO R

doubt he considered that his client's case was just and that her '~,{ V .
MACK-

lack of funds to commence and carry on the action should not INTOSn

prevent her from obtaining justice. Therefore, what I have
said with respect to the evils of champerty is not intended t o
be levelled at the appellant personally, but against the practice
in general . His case is a hard one ; he has advanced his own
money for disbursements, amounting to a considerable sum .
We cannot order the re-payment of this money by the
respondent, but in the circumstances of the case, as I stated at
the close of the argument, I think the respondent might well
consider whether she ought to retain money which in equity
does not belong to her.

Since writing the above, my brother L,IARTIN has raised the MACDONALD ,

question as to whether the written agreement goes further than C.I .A .

to authorize a settlement out of Court and a division of any -
thing recovered in that way . He reasons that as nothing wa s
so recovered, the agreement was exhausted before this action
was brought and that therefore the action should have bee n
dismissed. The point was not argued by counsel before us an d
I therefore feel some difficulty in founding a judgment upon it ,
particularly, as I think that there is much to be said on each
side of the question. The agreement is ambiguous ; the term
"settlement" is capable of more than one meaning ; it also
speaks of "prosecuting" the claim and of the amount
"recovered." The agreement has, I think, been construed b y
the parties as shewn by their subsequent conduct, and as the
question as presented to the Court is an important one, I thin k
I should dispose of it in its broad aspect .

The appeal should be dismissed.

MARTIN, J.A . : This is an action by a client against he r
solicitor to have "declared null and void" a written agreement MARTIN, a .A.

made between them on the 5th of July, 1922, as follows :
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"To Messrs . Mackintosh & Crompton .
APPEAL

	

"In consideration of your prosecuting our claims against B .C . Electri c

1924

	

Railway Co . without any expense to us, we authorize you to effect a settle-

ment of which you may retain one half the amount recovered .

"Helen Taylor

"Alice M . Mayoh . "

The plaintiff (and her friend, the other signatory) had bee n
injured, three days before, while travelling as a passenger o n
the B.C. EIectric Railway, and the plaintiff had that same
night or next morning retained the defendant to at least make
a demand upon the company for compensation, so on the 4th
he wrote to the company offering to accept $150 in full settle-
ment of the plaintiff's claim but got no reply to his letter, and
after further discussion with the plaintiff and the other
claimant said agreement was signed on the 6th, as I read th e
evidence, though it is dated the 5th . At the time it was signe d
the plaintiff is very positive that she agreed to do so only upon
the express stipulation that the matter was to be settled out o f
Court, and though the defendant denies this, the learned judge
below has so found in her favour, viz ., that she signed "on the
understanding that a trial would be obviated, " and upon the
evidence it would be legally impossible to disturb that finding ,
the result of which is that the agreement could apply only t o
negotiations for a settlement and moneys recovered thereunde r
and not to proceedings taken in Court . This is the case that
the plaintiff sets up in her statement of claim alleging that the
"agreement had reference to an amicable adjustment of th e
claim . . . . as set forth in the preceding paragraph," i .e ., "in

settling the matter without the necessity of a Court action . "
It is further alleged that upon failure to arrive at an amicable
settlement a writ was issued (on 30th July, 1923), upon th e
assurance of the defendant that such issuance would probabl y
bring about a settlement, but it (lid not, and ultimately judg -
ment was given in plaintiff's favour for $3,200 and costs ; and
that though "in the light of the changed circumstances" th e
plaintiff, after the action was begun, requested the defendan t
to give her a copy of or let her peruse the said agreement h e
refused to do so ; and also that the agreement was entered int o
at a time when as the result of the accident the plaintiff wa s

June 4 .

TAYLOR
V.

MACK -
INTOS H

MARTIN, J .A .
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incapable of understanding its purport ; and, finally, that it is COURT OF
APPEA L

void as being champertous .
The defence is in substance a reliance upon the written

	

192 4

agreement and the retainer of the defendant "upon the terms" June 4 .

thereof . No case or prayer is made to reform the said agree- TAYLOR

ment or add anything to its terms (even if that were permis-

	

V .
MACK -

sible), but after the said statement of its adoption "in terms," INTOSIT

there follows, preceded by the word "whereby," an inadmissible
and improper argument placing a construction upon the agree-
ment, which argument has no place in a pleading and shoul d
have been struck out before the trial as it ought to be disre-
garded now. The defence also alleges that the agreement was
made with the "full understanding" that it was to include a
Court action if necessary, and that the action was begun i n
pursuance of it ; the other allegations of the plaintiff ar e
denied .

I have recited these issues because it is necessary that they
should be clearly understood owing to the position the matte r
has got into. It will be noticed that since the defendant persist s
in justifying his actions and asserting his rights by and unde r
the agreement the only course open to the plaintiff in order t o
reap the fruits of her judgment is to get rid of it, which ca n
only be done by resorting to the Court to set it aside . Neither
she nor the defendant sets up any other subsequent agreement ,
and during the trial the said respective positions were main- MARTIN, J .A .

tained, the defendant, e.g ., saying on cross-examination, "cer-
tainly I am entitled to fifty per cent by reason of exhibit 1 "
(the agreement) . The case, therefore, stands here and belo w
upon the sole agreement that is set up, and upon it alone a
decision must be given in answer to the plaintiff's prayer t o
be relieved therefrom .

In his argument before us the respondent 's counsel took the
position, as I noted his submission, that on its face "the agree-
ment does not authorize the solicitor to sue and then settle, bu t
to settle without suit," and that I think is the true interpreta-
tion of it. The authorization in it is sole and express, viz., "we
authorize you to effect a settlement of which you may retai n
one half the amount recovered" : this recovery by settlemen t

5
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excludes recovery by the only other possible way, i .e ., by a
lawsuit, which is directly opposed to a settlement. The
defendant, I gather from his evidence, thought that "prosecu-
tion certainly implies suit, " but that is only one meaning of
the word in its legal sense because it is just as much attributabl e
to a pressing of claims without suit, and that fact is, indeed ,
recognized in par . 4 of the defence where it is alleged that afte r
several visits the defendant "was retained to settle or prosecute
the plaintiff's claim," which retainer is stated in the nex t
paragraph to be "upon the terms of [the] written memoran-
dum" in question, thus placing the dual interpretation upon it .
In Mozley and Whiteley's Law Dictionary, 3rd Ed., p. 262,
the three ordinary legal uses of the word are well defined, thus :

"PROSECUTION . 1 . The proceeding with, or following up, any matte r

in hand .

"2. The proceeding with any suit or action at law . By a caprice of

language, a person instituting civil proceedings is said to prosecute hi s

action or suit ; but a person instituting criminal proceedings is said t o

prosecute the party accused .

"3. The party by whom criminal proceedings are instituted ; thus w e

say, such a course was adopted by the prosecution . etc ."

A late illustration of my own employment of it in th e
primary sense is to be found in Lee Slaeck Yew v. Attorney -

General of British Columbia [ (1923), 33 B .C . 109 at p . 121]
(1924), 1 W.W.R. 753 at p. 762, citing Re Ullee : The Nawab

Nazim of Bengal 's Infants (1885), 53 L .T . 711, wherein the
report states that "the Nawab, in 1870, came to England fo r
the purpose of prosecuting certain claims against the Britis h
Government ." If the defendant intended that his authorit y
to prosecute the claim should extend to the prosecution of a
suit therefor it is unfortunate that he did not say so in th e
clear language that one would expect, and as used in, e .g . ,
Bently v . Hastings (1845), 8 Ir. L.R. 166, wherein Mr .
Justice Jackson (p . 177) points out the distinction between t o
"prosecute the suit with effect" and to prosecute it simply : In
Colley v . Hart (1890), 44 Ch. D. 179, the expression con-
sidered was "with due diligence commences and prosecutes a n
action." If the expression had been simply "prosecute th e
claim," the defendant's construction would have been more
plausible, but here the instruction to prosecute is restricted by
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the subsequent words "to effect a settlement ." But even should COURT OF
APPEAL

there be any doubt about the meaning (though I can find none )
it should be resolved against the defendant, who drew and 192 4

proffered the document to the plaintiff for signature ; she June 4 .

cannot be blamed if she understood it in the way which fairly TAYLOR

supports her construction of it . Therefore in this view also, Ma .CK -
quite apart from the effect of the said conclusive finding of INTOSH

fact, I am of the opinion that the agreement has applicatio n
only to the settlement of the claim by negotiation, and conse-
quently the plaintiff is entitled to a declaration that it i s
invalid and her rights, whatever they may be under her judg-
ment, are not subject to its terms .

No further direction or judgment should, in my opinion, b e
given, because nothing else is properly before us ; once this
agreement is removed the relation, as it now appears, betwee n
the parties as to the bringing of the action is, and was, the
ordinary one existing between solicitor and client .

MARTIN, J .A .

If there was any subsequent retainer or arrangement between
the parties than that which the defendant has relied upon it i s
unfortunate that it was not set up alternatively, but his whole
ease depends upon his assertion of his retainer "upon the
terms" of said agreement, and upon that agreement I am quit e
unable, after very careful consideration, to see how his cas e
can be supported on the pleadings or the evidence .

Such being my view of the matter it is unnecessary to con-
sider the other questions raised, because if I am right in m y
view of the inapplicability of the agreement to the action which
was brought, the question of its alleged invalidity, upo n
grounds of public policy or otherwise, becomes irrelevant .

It follows that the appeal should be dismissed .

MOPnILLIPS, J.A . : This appeal, in my opinion, should suc-
ceed and the action be dismissed, leaving the question of the
agreement between the solicitor (the defendant) and client (the
plaintiff) to be determined under the provisions of the Legal MCPHILLIPS ,

Professions Act (Cap. 136, R.S.B.C. 1911, sections 97 to 100

	

J .A.
inclusive) .

The action brought was to set aside the agreement as between
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the solicitor and client as being obtained by undue influenc e
and later by amendment, the agreement was attacked upon th e
ground that it was in its nature champertous and was no t
supportable under section 97 of the Legal Professions Act (firs t
enacted in 1901, Cap . 4, Sec. 1, Statutes of B .C.), as the enact-
ment was ultra vires of the Legislature of the Province of
British Columbia. The judgment taken out and entered whic h
is under appeal, in part reads as follows (the amendment mad e
in the statement of claim is set forth in the judgment) :

"And the statement of claim having been amended, pursuant to leav e
granted by the said Mr . Justice MORRIsov, by the insertion of the follow-
ing, as paragraph 11 thereof :

"'H. The said agreement was entered into in violation of the law s
against champerty introduced into British Columbia by section 11 of the
Criminal Code, R.S.C . 1906, chapter 146, and amending Acts, and section
97 of the Legal Professions Act, R .S.B .C . 1911, chapter 136, and amendin g
Acts, was and is ultra vires of the Provincial Legislature' : And judgmen t
having been reserved and the action coming on this day for judgment,
this Court doth declare and adjudge that the agreement bearing date
5th of July, 1922, and made between the plaintiff and defendant on o r
about the 6th day of July, 1922, Exhibit 1 in this action, is null an d
void and that the same ought to be set aside, and doth order and adjudg e
the same accordingly ; And this Court doth further order and adjudge tha t
the plaintiff recover against the defendant her costs of this action forth -
with, after taxation thereof . "

I am clear upon it that there was no undue influence prac-
tised by the solicitor or any false representations made which
would entitle the agreement being set aside . I would say in
passing that upon all the facts the agreement would not appea r
to be other than "fair and reasonable" (see section 98, Cap . 136 ,
R.S.B.C. 1911) . Apparently the plaintiff was willing to com e
to a settlement without suit at something in the neighbourhoo d
of $600, and admittedly then the solicitor would have been
entitled to $300, but it became necessary to bring an action, an d
in the end the plaintiff was awarded $3,200, and relovered th e
same and further, not only did the plaintiff receive the whol e
$3,200, but received the taxed costs, and disbursements of th e
solicitor, and still retains the same, and no portion of thes e
costs or disbursements has been paid by the plaintiff to th e
defendant . It is at once apparent that the plaintiff cannot b e
said to have established any meritorious position ; in truth, th e
ease would well warrant some trenchant observations . That the
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client should put into her pocket the solicitor's fees and dis- COURT of
APPEAL

bursements and persist in retaining the same in view of all tha t
the solicitor has done for her, is a matter that must be con- 192 4

sidered in weighing her testimony and as to the value attachable June 4 .

to it . This outstanding feature is present—the client would TAYLO R

have accepted $600 in settlement for the personal injuries
DZnc x

received, but with the services of the solicitor is successful in INTOS H

getting $3,200, and now not only retains the whole sum recov-
ered, namely, the $3,200, but all the solicitor 's taxed costs a s
well and disbursements of approximately $500, so it was state d
at this Bar. In the main the argument upon this appeal wa s
devoted to establishing upon the part of the learned counsel fo r
the respondent that the learned trial judge 's judgment was sup -
portable upon the ground that the agreement was champertous
and that section 97 of the Legal Professions Act (R.S.B.C.
1911, Cap. 136) was ultra vires . In considering this point, I
would call attention to the governing statute law as applicabl e
to British Columbia. Section 2 of the English Law 'Act (Cap .
75, R .S.B.C. 1911) reads as follows :

"2 . The Civil and Criminal Laws of England, as the same existed o n
the nineteenth day of November, 1858, and so far as the same are no t
from local circumstances inapplicable, shall be in force in all parts o f
British Columbia : Provided, however, that the said Iaws shall be held to
be modified and altered by all legislation having the force of law in th e
Province of British Columbia, or in any former Colony comprised withi n

This legislation was the existent legislation at the tim e
British Columbia entered Confederation, being covered b y
legislation in similar terms (see R .L. 1871, No. 70, Sec. 2 ;
R.S. Can., Sch. A ; C.S.B.C. 1888, Cap. 69 ; R.S.B.C. 1897,
Cap. 115) .

Then we have section 11 of the Criminal Code of Canada ,
Cap. 146, R.S.C. 1906, which reads as follows :

"1 . The criminal law of England as it existed on the nineteenth day o f
November, one thousand eight hundred and fifty-eight, in so far as it ha s
not been repealed by any ordinance or Act—still having the force of law —
of the Colony of British Columbia, or the Colony of Vancouver Island ,
passed before the union of the said colonies, or of the colony of British
Columbia passed since such union, or by this Act or any other Act of th e
Parliament of Canada, and as altered, varied, modified or affected by an y
such ordinance or Act, shall be the criminal law of the Province of Britis h
Columbia . "

the geographical limits thereof."

	

MCPxILLIPB ,
J .A .
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It is clear, therefore, that the criminal laws of England a s
of the 19th of November, 1858, were not adopted as a whole ,
but "so far as the same are not from local circumstances
inapplicable" (see section 2, Cap . 75, R.S.B.C. 1911), and
under the Dominion legislation we have the further provisio n
"still having the force of law" (see section 11, Cap . 146 ,
R.S.C. 1906) .

It may well be said that no criminal laws of England not
having the force of law on the 19th of November, 1858, were
introduced, but it may be further said (whether having th e
force of law in England or not) they would not be introduce d
into British Columbia save "in so far as the same are not fro m
local circumstances inapplicable" (see section 2, Cap . 75,
R.S.B.C. 1911) . Now, what were the local circumstances i n
British Columbia? A new country as compared with an old
country, an undeveloped country as compared with a highly
developed country, a country of vast natural resources callin g
for capital and the hand of man, a country calling for venture-
some spirits and those willing to venture and speculate, entirel y
dissimilar to England . It is therefore most pertinent to
examine into the question as to whether it can reasonably b e
said that the laws of England relative to maintenance an d
champerty (if it could be said that on the 19th of November ,
1858, such laws had the force of law) were introduced int o
British Columbia . I have no hesitation in saying, and make
bold to say, that any such laws were entirely inapplicable in
view of the local circumstances existent in British Columbia .
(See Uniacke v. Dickson (1848), 2 N.S.R. 287, Halliburton,
C.J. at pp. 289, 290, 292, 294_ ; Hill, J. 299, 300, 301, 302) .

The very question here requiring decision was passed upo n
by the Manitoba Court of Appeal in Thomson v. Wishar t

(1910), 19 Man. L.R . 340 (Perdue, J .A.), and as I am so
completely of the same opinion as the learned Chief Justice o f
Manitoba as he now is (Perdue, C.J.M.) I propose to quote at
some length what that very eminent judge said in review o f
the law, and it was in that Court held that maintenance an d
champerty had become obsolete as crimes in England in 1870 ,
and likewise, in my opinion, obsolete in 1858, and any suc h

70

COURT O F
APPEAL

192 4

June 4 .

TAYLOR
v.

MACK-
INTOSH

MCPHILLIPS,
T .A .



MACK -

When challenged in Manitoba, similar legislation was in force IN?OS H
for 20 years, now in force in Manitoba 34 years . It is some-
what a late date to attack the legislation . The Federal Govern-
ment in neither case chose to exercise the power of disallowance ,
the reason being, no doubt, that apart from all other considera-
tions the legislation in no way trenched upon criminal law, bu t
was infra vices legislation having relation to property and civi l
rights, a matter clearly within the powers of the Provincia l
Legislatures . Further, the legislation has relation to matter s
of contract with solicitors, officers of the Court, and care i s
taken that in all contracts made there may be revision thereo f
by the Court and the contract must be "fair and reasonable "
(section 98, Cap. 136, R.S .B.C. 1911) . It is apparent that
every safeguard has been taken to protect those contractin g
with solicitors . By way of some analogy I would refer to th e
Queen's Counsel case which went from Ontario to the Priv y
Council . There Lord Watson said, at p. 21, Attorney-General
of Canada v. Attorney-General of Ontario ((1897), 67 ucpniLLZrs ,
L.J.P .C . 17) :

	

J .A .

"On the other hand, the enactments of section 92 (14) confer upon th e
Provincial Legislature, in wide and genei 11 terms power to regulate the
constitution and organization of all Courts of law in the Province, civi l
or criminal . It is no doubt true that, with two exceptions—these being

the Courts of Probate in Nova Scotia and New Brunswick—the appoint-
ment of the judges of the Superior, District, and County Courts in eac h
Province is committed to the Governor-General of Canada by section 96 ,
subject to the condition that until the laws of the Provinces are mad e
uniform these judges must be selected from the Bar of the Province i n
which the appointment is made ; and by section 100 the right to fix th e
salaries, allowances, and pensions of these judges, except in the ease o f
the Courts of Probate in Nova Scotia and New Brunswick, is vested i n
the Parliament of Canada, upon which there is also imposed the duty o f
providing the salaries, allowances, and pensions so fixed . But in al l
other respects the Courts of each Province, including the judges and th e
officials of the Court, together with those persons who practise before
them, are subject to the jurisdiction and control of the Provincial Legis -

XXXIV.] BRITISH COLUMBIA REPORTS .
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laws were not introduced into Manitoba, neither were they, in COUR
E AT
TOF

APP L
my opinion, introduced into British Columbia . The learned
judge at pp. 346-49 said [after quoting from the judgment as

	

192 4

stated the learned judge continued] :

	

June 4.

The Legal Professions Act as we have it with the impugned TAYLO R

section 97 has been in force in this Province for 23 years .

	

v'
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COURT OF lature ; that Legislature, and no other, has the right to prescribe rules fo r
APPEAL the qualifications and admission of practitioners, whether they be pleader s

or solicitors. Their Lordships, in these circumstances, do not entertai n
1924

	

any doubt that the Parliament of Ontario had ample authority to giv e
June 4. the Lieutenant-Governor power to confer precedence by patent upon suc h

members of the Bar of the Province as he may think fit to select . "
TAYLOR

v.

	

I might perhaps be pardoned if I mention as a matter o f
MACK- history7 that which may be in its nature extrajudicial, yet IINTOSII

think it is permissible . When the impugned legislation was
introduced into the Provincial Parliament, I was a membe r
thereof, and I strenuously opposed the legislation . It was
introduced by the Attorney-General of the day (the Honourabl e
Joseph Martin) but I received little if any support . In truth,
the Benchers of the Law Society made no move in the matter ,
and with only one or two notable exceptions amongst the Bar ,
there was a very general desire that the legislation should pas s
and it did pass and it has remained on the statute book withou t
complaint until now, some 23 years. I was then, and am still ,
strongly opposed to this legislation upon grounds of ethical
propriety. I would like to refer to what the very great an d
eminent judge (so lately taken from us) Lord Sterndale, M .R .
said in In re Wigzell, Ex parte Hart (1921), 2 K.B. 835 at
pp. 851-2, dealing with honesty and ethical propriety :

"I entirely agree with what was said by Atkin, L .J . in In re Thellusso n

(1919), 2 I .B . 735, 764, that `while one may agree that opinions as t o
MCPHILLIPS, rules of honesty differ, yet the difficulty of recognizing honesty when she

J .A.
appears, affords no adequate reason for discarding her altogether .' But
that unexceptionable principle does not seem to give much help when on e
has to apply it to a particular case, since the last words of the learne d
Lord Justice must then be read in this way : `the difficulty of recognizin g
honesty when, in my opinion, she appears, affords no adequate reason fo r
discarding her altogether,' because the question whether the principle o f
honesty directing the conduct of the Court has appeared or not mus t
depend upon the individual opinions of the judges who have at tha t
moment to give the decision of the Court . I notice that Salter, J ., in his
judgment, which seems to me to be one of extremely good sound sense and
sound law, says this : `Legal rights can be determined with precision b y
authority, but questions of ethical propriety have always been, and wil l
always be, the subject of honest difference among honest men .' I do not
know that I go quite so far as the learned judge in saying that legal right s
can always be determined with precision by authority . There are no doubt
rules to which you can resort, but in practice we have seen that absolut e
unanimity is not always obtained, even when you are dealing with lega l
or equitable rights . But when you once enter on the field in which there
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is no standard to be applied except that which each person thinks is the COURT O F

one of honesty and right the difficulty of course becomes enormously APPEA L

increased . To repeat Salter, J .'s words : `Questions of ethical propriety
have always been, and will always be, the subject of honest differences

	

192 4

among honest men.'"

	

June 4 .

My view is that legal practitioners would be well advised to
refrain, even if it be permissible in law, from entering into suc h
contracts but that cannot dispose of the question . The 1cues- NTO S-

~

	

axTSx
tion to be determined is : Is the contract supportable by the
statute ? That only can be if the statute is intra vires ; in my
opinion, it is intra vires . There can ensue no injury to the
litigating public, as even if they make a contract with th e
solicitor it is subject to review and a judge of the Suprem e
Court is entitled to pass upon it as to whether it is fair an d
reasonable, and he may modify the contract and he may cance l
it, and may direct that the costs be taxed in the usual way, i .e ., McPHILLLPS ,

admitting of complete justice being done. Here in the result

	

J.A.

so far it has been a travesty of justice, the client has walke d
away with all of the fruits of the litigation and as well with al l
the solicitor's costs, and not only that, but with approximatel y
$500 of cash paid out by the solicitor in carrying on the litiga-
tion. Assuredly, the saying "truth is stranger than fiction" i s
present here .

I would allow the appeal.
Appeal dismissed ,

McPhillips, J.A. dissenting.

Solicitors forappellant : Lane, Wood cf Company.

Solicitor for respondent : Harold E. Landman.

TAYLO R
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IIADDOCK v. N ORGAN

Vendor and purchaser—Oral contract for sale of land—Specific performanc e

—Statute of Frauds—Part performance—Failure of vendor to registe r

title—B .C. Stats. 1921, Cap . 26, Sec. 3.1 .

HADDOCK The plaintiff agreed with the owner of a property to construct a hous e

v.

	

thereon and obtained an option from him for a certain period t o
NORGAN purchase land and buildings for $4,200 . On the house nearing com-

pletion and before the expiration of the option the defendant, wh o
employed a broker to procure him a suitable house for his parents .
was shewn the plaintiff's house and on negotiating with one of th e
brokers with whom the house was listed agreed to purchase for $5,15 0
and paid $100 on account as a deposit agreeing to close the sale a t
his solicitor's office that afternoon . The defendant did not turn u p
to complete the sale but his broker acting under his instructions .
obtained the key to the house and installed defendant's parents with
furniture three days later . Defendant then decided not to complet e
the purchase and buying another house moved his parents into it tw o
days later . It was held by the trial judge that the plaintiff wa s
entitled to specific performance .

Field, on appeal, affirming the decision of MCDONALD, J. (33 B.C. 237) .
that the taking of possession of the house constituted an act of par t
performance of the agreement which precludes the defendant fro m
setting up the Statute of Frauds and opens the door to parol evidenc e
of the agreement . The evidence discloses that the defendant decide d
to purchase the property for $5,150, his broker was duly authorized to
make the contract of purchase upon his behalf and the contract wa s
made . The plaintiff is entitled to a decree for specific performance .

APPEAL by defendant from the decision of MCDONALD, J.
of the 10th of December, 1923 (reported 33 B.C. 237) in an
action for specific performance of an agreement for the pur -
chase of a plot of land with dwelling in Vancouver or in the
alternative for damages suffered by reason of the defendant s
occupation of the premises . The facts are that the plaintiff

Statement contracted with the owner of the land in question to construc t
a dwelling-house thereon and obtained from the owner an optio n
for a certain period to purchase the land and house for $1,200 .
On the house nearing completion and while the option was stil l
in force the defendant wanting a house for his parents who
were coming to Vancouver, consulted one West, a broker, wh o
chewed him the house in question . Il.e decided to take the
house, agreed to purchase at $5,150 and paid $100 on account
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to the broker acting for the vendor and it was arranged th e
parties should meet at the office of the defendant 's solicitor on
the same afternoon to complete the purchase. The defendant
did not turn up at the afternoon meeting but his broker West
acting under his instructions got the key of the house, and
three days later installed the defendant's parents in the hous e
with their furniture . After his parents had been in the hous e
for two days he removed them to another house and decided h e
would not complete the purchase . It was held by the tria l
judge that the plaintiff was entitled to specific performance .

The appeal was argued at Vancouver on the 14th of March ,
1924, before MACDONALD, C .J.A., MARTIN and McPHrr.LIPs ,

JJ.A .

Dorrell (Donald Smith, with him), for appellant : We plead
the Statute of Frauds and deny part performance . Unless they
can shew part performance they have no case . First, West wa s
never authorized to do more than locate the house . Secondly,
there was no agreement because Norgan made a deposit on
certain conditions, i .e ., reserving the right to inspect the house.
There never was a consensus ad idem : Smith v. Hughes (1871) ,
L.R. 6 Q.B. 597 at p . 601 ; Preston v . Luck (1884), 27 Ch. D.
497 at p . 502 ; Colonial Investment Co. of Winnipeg, Man . v.

Borland (1911), 1 W.W.R. 171 at p. 184. The agent had n o
authority : see Thuman v. Best (1907), 97 L.T. 239 ; Elk
Lumber Co. v. Crow's Nest Pass Coal Co . (1907), 39 S .C.R.
169 at p. 173 ; Vale of Neath Colliery Co . v. Furness (1876) ,
45 L.J., Ch . 276 ; Chadburn v . Moore (1892), 67 L .T. 257 .
We say there was never any appointment to complete made :
see Pole v. Leask (1863), 8 L.T. 645 at p. 649 .

J. A .Maclnnes (E. A . Burnett, with him), for respondent :
This case is entirely a question of fact . The learned trial judge
has concluded on the evidence that there was a contract and
that we are entitled to specific performance. We submit that
this Court must accept the findings of the trial judge .

Dorrell, in reply, referred to Coghlan v. Cumberland (1898) ,
1 Ch. 704 ; Coventry v. .1 nnable (1912), 2 W.W.R. 816 at
p. 825 .

	

Cur. adv . rult .
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MACDONALD, C .J .A. : I would dismiss the appeal .
1924

	

I agree with the trial judge that the defendant 's evidence
June 4 . is not to be relied on. The evidence at pages 13, 14, 15, 16 ,

HADDOCK
67, 68, 69, 80 and at other pages, amply sustains the conclusio n

v .

	

of the learned judge on the facts . The law applicable to thes e
NORGAN facts has been well settled.

MARTI , a .n . MARTIN, J .A . would dismiss the appeal.

McPnILLIPs, J.A . : This appeal brings up the question
whether there was a complete contract for the sale and purchase
of a house and lot in the City of Vancouver ? Admittedly th e
contract was a verbal one save that there was an interim receip t
having all the essential requirements of a memorandum of sal e
of land, and of the terms of the verbal contract, which wa s
signed by the plaintiff but not by the defendant . Agents acted
on behalf of the vendor and purchaser in bringing about the
contract . The plaintiff, the vendor, brought the action claim-
ing specific performance .

The learned trial judge found in favour of the plaintiff, and
judgment went for specific performance, holding that the
defendant as purchaser was under the obligation to perform the
contract because of there being sufficient evidence to establis h

MCPxILLIPS, part performance upon the part of the defendant, possession
J .A . having been taken of the premises, and that possession wa s

referable to, and could only be referable to the existent verba l
contract . The facts disclose that the defendant was desirous
of, in fact anxious, to purchase a house and lot in the City o f
Vancouver as a place of residence for his parents, who at th e
time of the making of the contract were resident in an apart-
ment-house in the City of Vancouver. The defendant was, i t
would appear, a man engaged in business, and had little tim e
to devote to the search of a desirable place of residence for hi s
parents, and one, West, a real-estate broker, acted for hint i n
the matter, and one Knowles, also a real-estate broker, was act-
ing in a similar capacity for the plaintiff, and the transactio n
was carried out by these two agents. West had shewn th e
property in question to the defendant, but the price first asked
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was not satisfactory, it was eventually agreed between West COURT O F
APPEA L

and the defendant that if the property could be got for $5,150 ,
the defendant would purchase the property, and the defendant

	

192 4

gave West $100 to make a deposit in case a purchase could be June 4 .

effected at that price and a deposit was made, Knowles acting HADDOCK

for the plaintiff, agreeing to accept $5,150 as the purchase price .
Nox.A N

Later the defendant's parents moved their furniture into th e
house situate upon the property agreed to be purchased, and th e
evidence disclosed that the defendant was present when thi s
was done. Some two or three days elapsed after this takin g
of possession of the premises when the defendant stated that
possession would be given up and the furniture would be move d
out, as the defendant had had the house inspected by a builder
who had made an adverse report thereon.

It is clear that there was no agreement that the house shoul 1
be subject to building inspection and the defendant was insist-
ing upon something which was not a term of the contract .
Upon this point the defendant said, under examination by hi s
own counsel :

"Well, I will put up a deposit of $100 . I am not sure whether I tol d
him [West] that I would put up a $100 subject to inspection, but that i s
what I had in mind when I put up the $100 . , ,

It is clear that no such condition formed a part of the contrac t
come to.

Then as to the taking of possession of the house, the defendant MCPHILLIPS,

under examination by his own counsel said, dealing with the

	

a'' '
keys of the house which West got and gave to his father :

"The keys were handed to my father any way .
"Do you know anything, about the furniture being taken in ? I was there .
"THE COURT : When was that? On Monday afternoon . "

Possession was retained until Wednesday when the furnitur e
was taken out again and the learned trial judge held upon fact s
led at the trial, that damage to the extent of $250 was done t o
the house "by reason of the rough and careless manner in whic h
the furniture was moved about and by the carelessness of th e
occupants." Under cross-examination, defendant said :

"You gave West a $100 cheque after you had inspected the house i n
question? Yes, sir.

"At that time the price had been agreed on for $5,150? Yes .
"When you gave him the $100, you knew he was going to make a deposi t

on this house? Yes .
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"And he had given instructions to make a deposit on this house? H e
APPEAL had my instructions to make a deposit on that house, yes . "

"You agreed with west to buy the house? Yes .

"And you paid $100 deposit? Correct ."

I have referred to some of the evidence to indicate tha t
unquestionably the defendant had decided to buy the propert y
at $5,150 and that West was duly authorized to make the con-
tract of purchase upon his behalf which contract was made . I
may say that I am in entire agreement with the judgment of
the learned trial judge in decreeing specific performance .

It would appear that the title to the land was not in th e
plaintiff, but in one Noran, however, nothing really turns upon
this as no exception was taken to this—no repudiation (se e
Halkett v. Dudley (Earl) (1907), 1 Ch. 590 at p. 596, and
Procter v . Pugh (1921), 2 Ch . 256 at pp. 267, 268), and the
plaintiff was in a position to obtain an effective conveyance of
the land to the defendant and a conveyance thereof free from
all encumbrances was duly executed by Noran to the defendant ,
and was produced and filed at the trial of the action, togethe r
with a certificate of encumbrance from the registrar of th e
Land Registry office, chewing good title in Noran, free from
all encumbrances . It is evident that the evidence discloses in
the most positive terms that the plaintiff can obtain an
indefeasible title to the land upon payment of the purchas e
price, and the $100 paid has been credited upon the purchas e
price, leaving $5,050 still due and payable .

The learned trial judge has in his reasons for judgment
referred to several of the controlling cases upon what shall b e
deemed sufficient part performance as admittedly here withou t
part performance there would be no contract capable of bein g
enforced. In addition to these references, I would refer to the
following cases which in my opinion are particularly forcefu l
upon the particular facts of the present case : Hohter v . Aston

(1920), 2 Ch. 420, a judgment of Mr. Justice Sargant (as
he then was, now Lord Justice) is peculiarly in point as that
was a case of somewhat close analogy to the present case . The
point was pressed, as here, that the taking of possession by the
defendant 's father was not the taking of possession by th e

1924

June 4.

HADDOCK
V .

NORGAN

MCPHILLIPS ,
J .A.
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defendant, counsel at p . 424 in argument taking the point in COURT OF
APPEA L

these terms :
"The cases have not gone so far as to shew that a taking of possession 1924

by a person not a party to the contract is enough to take the case out June 4 .
of the statute . "

Nevertheless, Mr. Justice Sargant held "that the entering HADDOCK

into possession by R. and her husband, was a part performance NORGAN

of the contract which took the case out of the Statute o f
Frauds," and in the present case upon the facts we have I am
of the like opinion, i .e ., that the taking of possession by th e
defendant's father was a part performance of the contract sue d
upon in this action, and takes the case out of the Statute o f
Frauds. Mr. Justice Sargant at pp . 424-5, said :

"This is a curious case, and one very near the border line, and I hop e
that in the conclusion which I am coming to I am not led away by m y
sympathy with the plaintiffs . On the whole, I have come to the con-
clusion that the plaintiffs are entitled to the relief which they clai m

I think that . . . there was a distinct verbal agreement enforce -
able, apart from any defence which could be set up under the Statute of
Frauds . . . . Then as regards the Statute of Frauds, I think that th e
possession taken by Mr . and Mrs . Rollo was a possession taken obviously
and unequivocally in pursuance of the contract . So that the question of
the enforceability or unenforceability of the contract in consequence of the
Statute of Frauds is completely got over ."

The present ease upon its facts admits of like reasoning .
Brough v. Nettleton (1921), 2 Ch. 25, a judgment of Mr.
Justice P. O . Lawrence, was a case of a verbal lease with an azcrmmLLZPs ,

option of purchase of the house and on the faith of the parol

	

J .A .

agreement possession was taken and rent was regularly pai d
and the option was in writing exercised . Objection was made
and refusal to sell on the ground that no agreement existed ,
that it was only a yearly tenancy and alternatively the Statute
of Frauds was relied upon. It was held that the possession
taken was an act of part performance which enabled evidenc e
being given of all the terms of the parol agreement and entitle d
specific performance of the agreement, including the optio n
to purchase .

I am of the opinion that the present case upon its particular
facts also warrants the same conclusion . There is considerabl e
analogy also in the Brough case, with the present case, and I
would refer to the argument of counsel for the defendant .
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Nevertheless, as we have seen, specific performance was decreed.
The taking of possession in the 13rough case was the act of the
plaintiff, here it was the defendant, but that difference of cir-
cumstance in no way affects the application of the governin g

HADDOCK principle. At p. 28, Mr. Justice P. O. Lawrence said :
v .

	

"In these circumstances I am clearly of opinion that the taking o f
NORCAN possession of the house by the plaintiff constituted an act of part perform-

ance of the agreement and that the defendant is precluded from settin g
up the statute . The effect of the removal of the barrier set up by the
statute in my judgment is to open the door to parol evidence of the whole
agreement, including the term as to the option to purchase . That being
so, I should have thought that the case was clear, and that there could b e
no doubt that the plaintiff was entitled to the relief he claims."

The learned judge continues and at p . 29, said :
"Now I have already held that in this case parol evidence is admissibl e

to prove the whole agreement between the parties including the term as t o
the option and that the plaintiff is entitled to enforce the verbal agree-
ment so established, because it has been in part performed by him. In

MCPHILLIPS, these circumstances the parties are in my opinion placed in precisely the
J.A .

		

same position as if the whole agreement had been reduced into writing
and signed by the defendant . "

There can be, in my opinion, but one conclusion upon th e
facts and the authorities in the present case and that view th e
learned trial judge arrived at, namely, that the case was one i n
which specific performance could properly be decreed. In that
conclusion I agree. The judgment should be affirmed and th e
appeal dismissed.

Appeal dismissed.

Solicitor for appellant : Donald Smith .

Solicitor for respondent : A. A . Day/via .
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McBRIDE v. MUNICIPALITY OF SOUTH
VANCOUVER

TAIT v. MUNICIPALITY OF SOUTH VANCOUVER

COURT OF
APPEAL

192 4

June 26 .

	

Taxation—Lands used for agricultural purposes—Court of Revision —	 _

Application of section 219(3) (c) —Power to apply the section— MCBRID E

	

B.C. Stats. 1914, Cap . 52 ; 1919, Cap. 63, Sec . 219(3) (c) ; 1921,

	

v.SOUTH
Cap . 44, Sec. 9 ; 1921 (Second Session), Cap . 37, Sec. 13 .

	

VANCOUVER

	

Section 219(3) (c) of the Municipal Act as enacted by section 7 of the

	

TAIT

	

Municipal Act Amendment Act, 1919, and amended by section 13 of

	

v.

the Municipal Act Amendment Act, 1921 (Second Session), provides SOUTH
VANCOUVER

that the powers, inter alia, of the Court of Revision shall be : "to fi x
in any case in which the Court deems it advisable so to do the assess-
ment upon such land as is held in blocks of three or more acres an d

used solely for agricultural or horticultural purposes, and during

such use only at the value which the same has for such purposes

without regard to its value for any other purpose or purposes : Pro-
vided, however, that there shall be no appeal from the Court o f
Revision in respect of any decision under this clause . "

The plaintiffs' lands were assessed at $500 per acre . They appealed

claiming their properties were valued beyond their actual value bu t
they did not invoke the provisions of said section 219 (3) (c) . The
Court of Revision of its own volition fixed the value of the lands a s

agricultural lands at $500 . An appeal to the Supreme Court was
dismissed on the ground that under section 219(3) (c) there was

no appeal .
Held, on appeal, affirming the decision of MACDONALD, J. (MACDONALD,

C .J .A. and GALLIRER, J .A . dissenting), that as Parliament gave th e
Court of Revision power to invoke section 219(3) (c) of the Municipal

Act "in any ease in which the Court deems it advisable so to do" in

all appeals brought before it, the Court has power to apply this sectio n
and no request for its application is necessary .

APPEALS by McBride and Tait (the two actions having bee n
tried together) from an order of MACDONALD, J . of the 5th of
March, 1923, dismissing an appeal from the Court of Revision .
The lands in question were assessed at $500 per acre by th e
assessor . The appellants appealed claiming the actual valu e
of the lands was less than $500 per acre . They did not invok e
section 219 (3) (c) of the Municipal Act as amended in 191 9
under which the Court of Revision can deal with the lands o n
a basis of its agricultural value, but the Court of Revision

6

Statement
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assessed the lands as agricultural lands under said section an d
fixed its value as such at $500 per acre . An appeal to the
Supreme Court was dismissed the Court holding that the Court
of Revision could, if they saw fit, assess the property under
section 219 (3) (c) although the owners did not invoke th e
section on their appeal and that there was therefore no appeal .

The appeal was argued at Victoria on the 16th of June ,
1924, before MACDONALD, C.J.A., MARTIN, GALLIHER, Mc -
PITILLII s and MACDONALD, M.A .

Alfred Bull, for appellants : McBride was always successfu l
before in reducing the assessment to $250 per acre, but this yea r
he is assessed at $500 . We say first, the Court of Revisio n
misconceived section 219 (3) (c) as its application involves a
reduction from the actual value : see Shannon v. Corporation of

Point Grey (1921), 30 B .C. 136 ; (1922), 63 S .C.R. 557 at
pp. 564-6. We simply ask for a reduction ; they do not reduce ,
and add a tag on their decision that it is agricultural in orde r
to stop an appeal : see Board of Education v. Rice (1911), A.C .
179 at p. 182. That the section implies a reduction in th e
actual value see Rex v. Board of Education (1910), 2 K.B .
165. This is a mistake in law for which an appeal lies : see
The Queen v . Vestry of St. Pancras (1890), 24 Q.B.D. 371 ;
Lapointe v . L'Association de Bienfaisance et de Retraite de la
Police de Montreal (1906), A.C . 535 . There was not a prope r
exercise of their discretion : see Brown v. Columbian Compan y

Limited (1923), 32 B.C. 425 . The surrounding circumstance s
show bad faith on the part of the Court of Revision as the y
brought in section 219 (3) (c) merely to prevent an appeal .
They had no business to touch this section unless asked to d o
so by the owners . That they cannot make a finding of thi s
nature to preclude our appeal see Great West Saddlery Co . v .

Regem (1921), 2 A.C. 91. A taxation Act is subject to stric t
interpretation : see Montreal Trust Co . v. South Shore Lumber
Co. (1923), 33 B .C. 144 ; Lapointe v . L'Association de Bien-

faisance et de Retraite de la Police de Montreal (1906), A.C .
535 at p . 538 .

D. Donaghy, for respondent : It is admitted the lands have
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no value except for agriculture. The lands are worth $1,000
an acre. Under section 219 (3) (c) both lands and improve-
ments are assessed. There is no procedure whereby an owne r
must give notice to invoke section 219 (3) (c) . The section
expressly says the Court of Revision can assess under the section
if they see fit to do so . It is the duty of the Court to make the
assessment fair and equitable and they should assess these lands
as farm lands whether they are asked to do so or not .

Bull, in reply : They have the right to assess improvement s
but they must do so separately .

83
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Cur. adv. volt .

26th June, 1924 .

MACDONALD, C.J.A. : The facts are not really in dispute .
The appellant is the owner of a parcel of land in the munici-
pality of South Vancouver, exceeding in area three acres . The
land is used entirely for agricultural or horticultural purposes.

The Municipal Act provides that lands and improvements
shall be assessed separately, and confers upon the municipa l
council the power to exempt improvements in whole or in par t
from taxation. We were told by respondent 's counsel that it i s
the settled policy of the respondent municipality not to asses s
improvements of the character of those on the lands in question.
In other words, the municipality disobeys the directions of the MACDONALD,

Municipal Act in this respect. The only improvements upon C.J .A .

the land in question consist of clearing, dyking, draining an d
cultivation .

In assessing the lands the assessor following out his instruc-
tions, assessed the land only exclusively of these improvement s
and fixed its value at the sum of $500 per acre . Both counse l
agree that the improvements are worth $600 per acre . For the
past ten years the appellant has complained of the assessment
of this land and on appeal to the Courts has succeeded in having
it reduced, the last reduction was to the sum of $250 per acre .

The Municipal Act contains a section recently enacted, I
think in 1919, giving power to the Court of Revision to fix the
assessment of parcels of land containing upwards of three acres ,
used solely for agricultural or horticultural purposes, at a figure
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SOUT H
VANCOUVER does not affect the assessor, he must assess the land at its actua l

TAIT

	

value according to the said Act, which fixes actual value as the

Sou.H basis of assessment. It is the Court of Revision alone whic h
VANCOUVER may apply the agricultural valuation. The appellant, there -

fore, appealed from the assessor's valuation, claiming that the
actual value of the land was less than $500 per acre . He did
not invoke the section above referred to by asking the Court of
Revision to fix the agricultural value. That could only be don e
by the Court of Revision, and the appellants ' counsel contended
that it could do it only at the request of the landowner ; in
other words, it was open to the landowner to stand upon the
actual value of the land and claim that on that basis it wa s
over-assessed, or if he chose to invoke the section, then at hi s
request the Court of Revision might fix the value as agricul-
tural lands. In the present case the owner appealed from th e
assessor's valuation, and said that that valuation was beyon d
the actual value .of the land. Nevertheless, the Court of

MACDONALD, Revision pretended, against the wish of the landowner, to fi x
C.J .A . its value as agricultural land, which they did at the assesse d

value of $500 per acre . The object of this, appellant's counse l
submitted, was to deprive the appellant of the right of appeal .
In my opinion the section in question was intended to be bene-
ficial to the landowner . It probably was inserted in the Act in
consequence of a recent boom in city and suburban lots . Vast
acreages of land were surveyed into lots, and after the boo m
had subsided these lots being worthless for any purpose other
than for agriculture or horticulture, were yet assessed so high
as to destroy much of their value . The Legislature, doubtles s
had in mind the reversion of these lands to agriculture, and
therefore inserted the section in question in the Municipal Act .
Hence the owner of lands of three acres or upwards was given
the choice as to whether he would submit to the assessment of

CouETav representing the value for such purposes irrespective of the
APPEAL

value of the land for any other purpose .
1924 The assessment appealed from was made by the assessor at

June 26. $500 per acre for the land alone, which is double what th e
MCBRIDE Supreme Court reduced it to on prior appeals . The section

V .

	

above referred to relating to fixing value as agricultural land



XXXIV.] BRITISH COLUMBIA REPORTS .

	

85

the lands at actual value or would apply to the Court of COURT OF
AP L

Revision for the relief contemplated by the section . If he
stood upon the assessment and said that that was above the

	

1924

actual value of the land and should be unsuccessful in the Court June 26.

of Revision, the Act gave him an appeal to the Courts. If, on b1cBEIDE

the other hand, he sought the application of the section, this

	

v.
SOUT H

being an acceptance of the benefit which the Court of Revision VANCOUVE R

in its discretion might give him, then the statute said that he

	

TAIT

should have no appeal and must abide by the decision of the

	

V .
SOUTHCourt of Revision.

	

VANCOUVE R

Taking advantage of the circumstances above recited, th e
Court of Revision, probably having in mind that the Court s
had consistently reduced the assessment of the land in questio n
year after year, to a figure much below that confirmed by the
Court of Revision, the Court of Revision took the matter into
its own hands and in effect said : "We prefer to deal with this
appeal to us as an application to exercise the powers given us
under the said section ; we decline to reduce the assessment and
think, having accomplished this result, that we have deprived
the appellant of his right of appeal to the Courts ." Whether
the Court of Revision did this fraudulently or under a mis-
conception of their powers to force the application of thi s
section upon an unwilling landowner, although the Court ha d
decided to confer no benefit upon him at all, I am not calle d
upon to decide, because apart altogether from the want of bona 3SACnONALD ,

aa.A .

fides, if any, involved, I think on a proper construction of th e
section itself, and in the light of the circumstances to which I
have adverted, the Court of Revision had no power to invok e
that section, except with the consent of the landowner. In
other words, the landowner was entitled to stand on the genera l
rule and say : "My land has been over-assessed on the basis of
actual value ; I ask nothing but an assessment at its actua l
value, and my appeal stands or falls on that basis and on tha t
basis alone." Actual value is the highest value at which lan d
can be assessed and if the Court of Revision thought it was
worth the assessed value for any purpose it should have simpl y
dismissed the appeal .

It was contended that the section as amended in 1921 gives
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the Court of Revision power of its own motion to deal with any
lands as it sees fit, that is to say, it may raise the assessment o r
lower the assessment, or treat the land as within the said section
or not . The section gives the Court of Revision power
"to fix, in any case in which the Court deems it advisable so to do, th e
assessment upon such land as is held in blocks of three or more acres an d
used solely for agricultural or horticultural purposes, and during such us e
only at the value which the same has for such purposes without regard
to its value for any other purpose or purposes : Provided, however, that
there shall be no appeal from the Court of Revision in respect of any
decision under this clause . "

The words "in any case in which the Court deems it advisable
so to do" were inserted in 1921 because of the decision of th e
Supreme Court of Canada in Corporation of Point Grey v .

Shannon (1922), 63 S.C.R . 557. That Court held that the
section as originally framed made it obligatory upon the Cour t
of Revision, when requested to do so, to exercise the power s
given by the section in favour of those who could prove tha t
they came within its provisions. The opposite contention was
that it was discretionary with the Court of Revision. The
Legislature amended the section by making it discretionar y
with the Court of Revision . That, in my opinion, was the
object and is the only effect of the amendment of 1921 .

Looking at the question from another standpoint, what i 3

the inference to be drawn from the section either as originally
drafted or as amended ? It was, as I have said, solely in th e
interest of the landowner ; its object is perfectly apparent.
The fact that the right of appeal was taken away in case of th e
fixing of the value under it, gives additional force to the con-
struction which I would put upon it . 1Ff a landowner claims
the benefit of the section, then he is to abide by the decision o f
the Court of Revision. If he does not claim the benefit of th e
section, his right of appeal remains ; in the latter case, th e
parties are at arm's length, in the former, a benefit is requested ,
but subject to there being no appeal from the decision .

There is another feature of this case which may be noticed ,
though it does not affect the construction of the Act . The
Municipality, as already said, has neglected to assess improve-
ments, notwithstanding that they are required to do so ; they
assess the land only excluding all improvements such as the
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ones I have already mentioned . When the appellant's appeal CAPTO
came before the Court of Revision, it relied upon evidence of _
sales in the neighbourhood, made some years ago . Two or three 1924

instances of the sale of land at approximately $1,000 per acre June 26 .

were given. This evidence appears to have been accepted by McBR w
the Court of Revision, notwithstanding that great changes in

	

v.
SOUTH

values may have occurred within the last three or four years, VANCOUVER

and notwithstanding that a judge of the Supreme Court had,

	

TAIT

during those years, and after those sales had been called to his

	

v.
SOUTH

attention, reduced the assessment to $250 per acre . The agreed VANCOUVER

value of the improvements is $600, therefore, if the lands and
the improvements, which admittedly were the same as th e
improvements on the land in question, were sold at $1,000 an
acre, the value of the land must necessarily be not more tha n
$400 per acre, a circumstance which the Court of Revision
has entirely overlooked, so that in any case if there be an appeal ,
and if the Municipality cannot rely upon the section referred
to, this Court should rectify it by reducing the assessment to
at least $400 . In view, however, of the prior assessments ,
which I think we must accept, as based upon the value at the
time they were considered by the judge of the Supreme Court,
and having regard to the fact that no increase of value has been
shewn or suggested since that time, I ought to reduce the
assessment to $250 per acre, holding as I do, that the said

MACDO NALD ,

section has no application to Mr . McBride's appeal to the Court

	

c.J .A .

of Revision. In reality the Court of Revision ignored the
appeal andtook no evidence of the actual value of the land ,
which was the only question before it . I therefore would reduc e
the assessment to its old figure, there being no evidence befor e
us of its actual value apart from improvements .

Mr. Donaghy, counsel for the respondent, submitted on the
question of bona fides that since the improvements were worth
$600 per acre, the fixing of the value as agricultural land ,
which would include land and improvements, at $500 could b e
no injustice. But this argument overlooks the fact tha t
improvements in that municipality were not assessed at al l
against other landowners . To sustain the action of the Court
of Revision on the ground that lands and improvements were
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worth $500 at least, would be to discriminate against th e
appellant. It would be to apply a rule of value to his land
which had not been applied to those of the rest of the rate -
payers, except to that of Tait, whose appeal depends on th e
results of this one.

TAIT V . MUNICIPALITY OF SOUTH VANCOUVE R

This appeal involves essentially the same facts as McBride's .
I will refer to only one thing which while appearing to differ ,
does not really do so . In Tait's notice of appeal to the Cour t
of Revision, he refers to his land as agricultural land ; a careful
reading shows that he does not invoke the section recited in th e

MACDONALD, other case, but appeals solely against the assessment of actua l
C.J .A .

	

value .
This appeal should also be allowed, and the assessment

reduced to that of the year prior to the assessment appealed
from.

Both appellants should have the costs here and in th e
Supreme Court .

MARTIN, J .A . : These appeals raise the question of the
meaning to be given to subsection (3) (c) of section 219 of the
Municipal Act, Cap. 52 of 1914, as amended by section 13 o f
Cap. 37, 1921 (Second Session), since the decision of this
Court and the Supreme Court of Canada in Shannon v. Cor-

poration of Point Grey (1921), 30 B .C. 136 ; and 3 W.W.R.
442 and 549 ; and (1922), 63 S.C.R. 557 ; 2 W.W.R. 625 .

The amended section now reads : [already set out in the head -
MARTIN, J .A. note and in the judgment of MACDoNALD, CJ .A.] .

The words in the first two lines, "in any case in which th e
Court deems it advisable so to do," have been added since th e
said Supreme Court decision, which held that as the sectio n
then stood the duty of the Court of Revision to fix the assess-
ment in the special way therein provided, was imperative . In
that case the assessed owner had claimed the benefit of the
section upon his appeal to the Court of Revision, but that Cour t
had wrongly rejected it on the ground that the exercise of it s
power was discretionary. The present appeal raises a distinc t

TAIT

V .
SOUTH

VANCOUVER



question, but the appellant submits that the former decision i s
based upon the view that the section is a remedial one for the
sole benefit of the owner and hence it can be invoked by hi m
alone. While it is true that in the judgments of my brothe r
MCPIIILLIPS and myself we said that the Court of Revision MCBRIDE
has a duty to exercise for the benefit of the owner, yet that is sotiv .,rH
very far from saying that such a duty is exclusive of the addi- VANCOUVER

tional duty it clearly has to the public at large, and I find I

	

TAI T
guarded myself from a narrow interpretation by saying sovuT.
[30 B.C. 143] :

	

VANCOTJVER
"We have here a tribunal directed by the Legislature in the most impera-

tive and precise way to sit and perform certain most important, indeed
vital, functions in municipal life, not only concerning the particular in-
dividuals assessed but the public at large. "

My brother McPntnuvs also pointed out the public policy
of the Legislature in enabling the Court of Revision to dea l
with lands of this class on a special basis because in real-estate

conflict with this view, Mr . Justice Mignault referring (p . 638, MARTIN, J .A .

(1922), 2 W.W.R.) simply to the principle which governs a
duty to one who is entitled to a benefit, while Mr . Justice
Brodeur merely points out (p. 635) that the Legislature had
"the evident intention of encouraging agriculture," which i s
conceded .

It may also be added to our common knowledge of what m y
brother so accurately depicts of a notorious evil in boom real-
estate transactions, that the effect of too many purely specu-
lative subdivisions in certain undesirable localities (e .g ., those
low lying and remote, and only of use to exploit a gullibl e
public) is to deprive the land so locked up of any value at all
for sale even as town lots or blocks, with the result that unles s
some special power is given to treat the subdivided land in gros s

Si ,4f4t.04VOO
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booms [30 B .C. 145 ]
" `Lands are subdivided into blocks and city lots at such absurd distance s
from any reasonable use as business or residential sites, that large area s
which should rightly be put to agricultural purposes are, in many eases,
lying idle to the detriment of the locality and the Province at large . It i s
evident that the Legislature by way of inducement to cultivate these lands ,
made it possible to have the assessment based upon the agricultural value,
not upon the city or town-lot value, which may be, as it often is, a mos t
fictitious value.' "

In the judgments in the Supreme Court there is nothing in
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MCIBRID E
v .

SOUTII
VANCOUVER

TAIT

SOUT H
VANCOUVER

MARTIN, J .A.

as "'agricultural or horticultural" areas or blocks, despite its
subdivision into small parcels, it has no market value, and a s
in the present times of post-bellum depression no one will pay
taxes on it in such a state, it eventually falls into the unwilling
ownership of the municipality, thereby adding to the public
charge . The result of this is that the value of the said areas
for "agricultural or horticultural purposes" may in certain
cases be greater than their value (if any) for "any other pur-
pose or purposes," and Chief Justice Davies pointed out, a t
p. 627 of the Shannon case, the difference between the new
section and the "somewhat indefinite" former section of th e
Act of 1917, Cap . 45, Sec. 46 (223A) under which the Cour t
of Revision had the power to "reduce" but not to "increase "
the assessed value of agricultural or horticultural lands, wherea s
the new section gives the power to "fix" that assessment "with -
out regard to its value for any other purpose," and Mr. Justice
Mignault at p . 637 also remarks upon this important enlarge-
ment of powers . I have drawn attention to this feature of th e
appeal because it was apparently assumed at the Bar that under
the new section the powers of the Court of Revision were stil l
confined to reduction as they were under the old one of 1917.

I do not regard the amendment as being designed merely to
change the imperative duty of the Court of Revision into a
discretionary one in favour of landowners alone : to achieve
that limited object the employment of direct language would
be expected, but the comprehensive expression adopted by the
Legislature, "to fix in any case in which the Court deems i t
advisable so to do," imports to my mind, the exercise ex mero

motu of wide powers in the public as well as private interest ,
nor do I regard the original subsection as being restricted to
the invocation of private interests, and there is no procedure
directed by which an owner can invoke the Court, because, a s
will be noted later, such an invocation is not "a ground of com-
plaint" against "an error or omission" under section 216, whic h
the Court can "confirm . . . . or alter" upon appeal. It
was submitted by Mr . Donaghy that the nnmrndment was wid e
enough to empower the Court of Revision c .~ intro motu to fi x
assessments upon any block which it might 1 hink advisable" to
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treat specially under subsection (c) in the general discharge of COURT OF

its wide powers of "investigation" and "revision" of the roll
"whether complained against or not" under section 219, which

	

192 4

powers have been noted in the Shannon case, supra. It may June 26 .

well be that such is the case, and as no procedure is laid down McBEID E

for the exercise of those powers of "fixing" in any case, private

	

v..S TH
or public, the ordinary rules of natural justice appropriate to VANCOUVER

the proceedings would doubtless be adopted as they were in the TAI T

case at Bar : as Chief Justice Davies said in the Shannon case,

	

v .
Sour,

supra, p . 627 :

	

VANCOUVER
"The Court had to find first that the land was held in blocks . . . .

and when they had so found was to fix the value 	 No language
could be used more clearly expressing the meaning of the Legislature. "

But it is not necessary to go that far at present, because i n
this case an appeal had been taken and . the question of ascer-
taining "a fair and equitable assessment" (see 219 (3) (b) )
had in fact been brought by the owners before the Court an d
in such case at least I think the learned judge below was righ t
in holding that the Court had jurisdiction. It must be con -
ceded that the letter of the statute is sufficient to support tha t
view, and there is nothing in the spirit of the Act to conflict
with it . On the contrary, the powers employed according t o
the letter would be very beneficial to the public interest an d
enable the Court to deal practically, broadly, and equitably
with a class of land which it had been impossible to deal with
because of subdivision. : No injustice has been caused by re MARTIN, J.A .

sorting to it in the cases at Bar because the value of the land ,
apart from improvements is clearly shewn by recent transac-
tions to be at least $400, if not $500 per acre, the land being
rich, highly cultivated bottom land in steady demand for inten-
sive market gardening, but if the Court of Revision had juris-
diction to fix the assessment in this case at least, as I do no t
doubt it had, then it is not open to us to review the amount i t
has so "fixed" as the value, because the provision in subsec-
tion (c) bars any appeal to us from its decision .

But should I be wrong in this view I have not overlooked
the fact that on behalf of the respondent, Mr. Donaghy submits
that in fixing said special assessment the Court of Revision
should regard each area of land "held in blocks" as a complete
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COURT OF small holding (for farming or market gardening or fruit rais -
APPEAL

ing or similar purposes as the case may be) including it s
1924 improvements, like one small farm, the whole land with it s

June 26. improvements being included as a going concern, so to speak .

MCBRIDE I think this is the correct view to take of the special operatio n
v •

	

of this section for a special purpose, because it is something
SOUT H

VANCOUVER quite apart from the ordinary assessment by the assessor whic h

TAIT

	

is directed to be made under section 211 (1) and ... the proceeds
v.

	

ings under (c) are not an appeal from or a "ground of corn -
SOUTH

VANCOUVER plaint" against him or his roll under section 216 in any
sense, because he had no jurisdiction in the matter, but the y
are the exercise of a distinct and additional power originatin g
in the Court itself, which power may be exercised either at th e
invocation of an owner for his own benefit, or ex mero mote

for the benefit of the public or a private owner as the case ma y
be. This view is fortified by the fact that a distinction i s
drawn in the preceding section (b) which directs the Cour t
"to investigate the roll and assessments thereunder" and
adjudicate upon the "actual value of each parcel of land . . .
and improvements," and also between improved and wild lan d
in subsection (g), whereas in (c) the distinctive expression is
"land . . . . held in blocks of three or more acres and use d
solely for agricultural or horticultural purposes." In my
opinion "used" must mean in actual use at the time of th e

MARTIN, J .A . "fixing," and ex necessitate that involves improvement to an
appreciable degree because wild land is not being "used" fo r
the special purposes designated by the statute, which alon e
entitles these blocks to special consideration thereunder ; in short,
I regard subsection (c) as a thing apart from the rest of th e
statute, creating a special and exclusive way of dealing with a
special situation.

It follows therefore, that from any point of view the decisio n
of the Court of Revision was proper in the circumstances an d
the appeals should be dismissed. I need only add that no
ground has been shown for imputing illegal motives to th e
Court in the discharge of its duties : in my opinion it bona fide

exercised them in that "fair and equitable manner" to all con-
cerned which the statute contemplates, and therefore no Court
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should interfere with it : In Re United Buildings Corporation

and City of Vancouver (1913), 18 B.C. 274 ; (1915) A.C. 345.

GALLMER, J.A. agreed with MACDONALD, C.J.A.

93

COURT or
APPEAL
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MCBRIDE

	

MCPHILLIPS, J.A . : In my opinion MACDONALD, J . arrived

	

v.
SOUTH

at correct conclusions in respect of the valuations of the lands VANCOUVER

called in question under both appeals. His conclusions were TAiT

	

arrived at as is apparent after a most careful consideration of

	

v .
SOUT H

the evidence, and further, the learned judge in my opinion VANCOUVE R

rightly construed the statute law bearing upon the right o f
appeal to the Court of Revision and the powers of the Court of
Revision .

The learned counsel for the appellants Mr . Alfred Bull, in

his very able argument directed it in the main to the unauthor-
ized (in effect, according to his contention, illegal procedure o f
the Court of Revision) application of section 219 (3) (c) of

the Municipal Act (Cap . 52, B.C. Stats . 1914) and doing
nothing more, that in truth the Court of Revision did not i n
fact find the value of the land as it was without evidence t o
do so, but merely utilized section 219 (3) (c) as a device t o
preclude an appeal from its refusal to reduce the assessmen t
and in so doing the Court of Revision acted fraudulently .
Upon a careful review of the evidence I fail to see that the MCPHILLIPS,

contention so strenuously advanced at this Bar is at all sup-
portable . I find that there was evidence ample in its nature to
entitle the Court of Revision and the learned judge to arriv e
at their respective conclusions . Further, I see nothing fro m
which I could rightly infer that the Court of Revision proceede d
in any way fraudulently but on the contrary, it seems to me ,
was actuated by a proper sense of its duty and in all that it di d
proceeded upon a proper conception of its duty and in no wa y
illegally. Therefore, following along the premise, as I find it ,
there was evidence before the Court of Revision and likewis e
before the learned judge in the Court below, entitling the finding
of the values of the land in correct conformity with the pro-
visions of the Municipal Act, and that being the case it is
incumbent upon the appellants to discharge the onus resting
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COURT Of upon them to demonstrate that the findings are wrong or tha t
APPEAL

there was a want of jurisdiction in the procedure or cours e
1924

	

adopted, and the latter contention was the one most strongly
June 26 . pressed. This submission now calls for some consideration .

MCBRIDE

	

It was held in Corporation of Point Grey v . Shannon (1922) ,
v

	

63 S.C.R. 557 ; (1922), 2 W.W.R. 625 that section 21 9
SOUTH

VANCOUVER (3) (c) of the Municipal Act as it then stood was in its natur e
TAIT mandatory and the Court of Revision was under compulsio n

Sours
when invoked to apply its provisions, i .e ., that it was remedia l

VANCOUVER in form and when invoked the Court of Revision had no dis-
cretion. Since then by an amending Act (1921) the following
words have been introduced : "To fix, in any case in which the
Court deems it advisable so to do . . . ." thereby creating a
discretion, exercisable by the Court of Revision as against a
statutory mandate theretofore existing . Section 219 (3) (c )
as at present existent reads as follows : [already set out in th e
head-note and in the judgment of MACDONALD, C .J.A.]

Now it is contended that as the appeal to the Court o f
Revision had relation to "actual value" only (see sectio n
207 (1)) that there was no power in the Court of Revision t o
invoke section 219 (3) (c) of its own volition not bein g
invoked by the appellants. I must confess with every deference
to the argument advanced that I am not impressed by this view .

MCPHILLLPS, The jurisdictional right in the Court of Revision to me appears
J .A. to be unquestionable . Section 219 is in form a code setting

forth the powers and the extent of the powers of the Court o f
Revision, therefore, it follows, that if the Court of Revision ,
acting in the exercise of the powers conferred, invokes or call s
up one of those powers, where can there be found any inhibition
in their due exercise? I can find nothing that admits of the
contention made that under the state of circumstances existent
in the present case, the exercise of the powers under sectio n
219 (3) (c) is not at all times permissible . To indicate the
policy of the Act and the powers conferred upon the Court o f
Revision, it may in passing be noted that section 219 (3) (b )
reads in part :

"To investigate the said roll and the various assessments therein made ,
whether complained against or not, and so adjudicate upon the same tha t
the same shall be fair and equitable and fairly represent the actual value
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of each parcel of land and actual value of the land and improvements COURT OF

within the municipality	 "

	

APPEAL

It therefore follows that in my opinion the appeal would fail

	

1924

in respect of land assessed under section 219 (3) (c), 'i.e., June 26 .
"used solely for agricultural or horticultural purposes," as i n
such cases no appeal lies.

	

MCBRIDEv.

SOUT HThis conclusion entirely meets any of the exceptions taken to VANCOUVE R

the fixing of values as against land solely in use for agricultural

	

TAZT
purposes . Upon a considered review of the whole subject-

	

v.

matter of these appeals, I cannot persuade myself that the
VANCOUVE R

appellants are in any way entitled to succeed in respect to an y
of the assessments complained of, which was the opinion I McP$n,LZPS ,

formed upon the argument . I therefore am unhesitatingly of

	

J .A.

the view that the appeals fail and should be dismissed.

MACDONALD, J.A. : The point in issue is whether or no t
the respondent was at liberty to invoke section 219 (3) (c) and
the proper construction of that section . The cardinal rule for
the construction of an Act is that it should be construed accord-
ing to the intention of the Parliament which passed it, but t o
ascertain that intention the tribunal must be governed by th e
words used. It is true that in cases of ambiguity, in order to
obtain a proper understanding of these words, it is right to
inquire into the subject-matter, the object in view and th e
history of legislation on the point involved . But if the words
are clear and explicit they must be given their ordinary an d
natural meaning. See Attorney-General v. Noyes (1881) ,
8 Q.B.D. 125 at p. 138, where Jessel, M .R. says :

	

MACDONALD,

"It is the duty of judges in all cases to give fair and full effect to Acts

	

J.A.

of Parliament without regard to the particular consequences in the specia l
case, and not to indulge in conjecture as to what the Legislature woul d
have done if a particular case had been presented to their notice . We first
of all have to see what the Act of Parliament says, and then apply it t o
the case, and I do not think it is a fair criticism on an Act of Parliamen t
to say that the result will be unfair, or that it will result in making people
pay duty who ought not to pay duty . "

Applying these well-known canons of construction to sectio n
219, subsection (3) (c), it is clear that Parliament gave the
Court of Revision power to invoke this section, "in any case i n
which the Court [i .e., the Court of Revision] deems it advis-
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COURT OF able so to do." In the case of appeals brought before it, it i s
APPEAL

____

	

left to the Court itself to apply this section, and no request fo r
1924 its application is necessary . Indeed, there is no procedure out -

lined in the Act for making application to be brought under it.
MCBRIDE That in itself is not conclusive, but it throws some light on th e

v

	

untrammelled right of the Court of Revision to resort to it .
SOUTH

June 26.

VANCOUVER It is suggested that the duty of the Court of Revision was

TAIT

	

to decide the appeal lodged with them, viz ., whether or not the
"•

	

lands were assessed at their actual value and to either confirm ,
SOUTH

VANCOUVER reduce or if need be, raise the assessment ; in other words, dis-
pose of the explicit complaint lodged by the appellants and no t
as alleged, not only refuse to deal with the particular complaint ,
but instead resort to another section ex mero motu under which

MACDONALD,
no appeal is allowed . But we must give effect to the words of

J .A. the statute "without regard to the particular consequences in
the special ease." It was also argued that it was an act of bad
faith on the part of the Court of Revision to invoke this section
and that by reason thereof, its decision is void . Apart from
the fact that without good grounds bad faith should not b e
imputed to public bodies, it cannot be said that a course of
procedure adopted pursuant to statutory authority must neces-
sarily be conceived in bad faith .

I would dismiss the appeals .

Appeals dismissed,

Macdonald, C.J.A. and Galliher, J .A. dissenting .

Solicitors for appellants : Tupper, Bull & Tupper.

Solicitor for respondent : D. Donaghy.



XXXIV.] BRITISH COLUMBIA REPORTS .

DOCKENDORFF v. JOHNSTON AND STOLLIDAY.

Practice—Appeal—Evidence—Judge's notes—Uncertainty of supplement-
ary notes—Duty of appellant .

Where solicitors expect to appeal it is their duty to have the evidence
taken in the Court below so that it can be brought before the Cour t

of Appeal .

C. W . Stancliffe & Co . v . City of Vancouver (1912), 18 B .C . 629 followed .

A PPEAL by plaintiff from the decision of GRANT, Co. J. of
the 18th of February, 1924, in an action to recover $1,000 ,
damages sustained owing to the negligence of the defendan t
Johnston. On the 21st of October, 1923, the plaintiff wa s
walking east on 10th Avenue in the City of Vancouver and in
attempting to cross Kingsway at the intersection of said streets,
he was run down by a motor-car the property of the defendan t
Stolliday and driven by the defendant Johnston . The plaintiff
was badly bruised and sustained internal injuries . On the
hearing of the appeal on the 31st of March 1924, th e
respondents moved that the appeal be dismissed on the groun d
that the appeal book did not contain sufficient notes of th e
evidence upon which the judgment below was founded, th e
appeal book only containing extracts from the examination fo r
discovery of the defendant Johnston . The hearing of the appeal
was adjourned to give appellant's counsel an opportunity t o
obtain supplementary notes of the evidence from the trial judge .
Upon the further hearing of the appeal counsel for the appellan t
submitted certain notes of the evidence taken at the trial by
the trial judge .

The appeal was argued at Vancouver on the 31st of March
and the 7th of April, 1924, before MARTIN, McPHILLZPS and
EBERTS, JJ.A.

H. I. Bird, for appellant : All the necessary evidence is set
out in the findings of fact made by the trial judge in his reason s
for judgment . Applications were made to strike out the dis-
covery evidence and dismissed . This evidence is therefore

7
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COURT OF before the Court and the judge's notes now submitted are suffi -
APPEAL

cient to prove the defendant Johnston was guilty of negligenc e
1924

	

in running the plaintiff down.
Abbott, for respondents : The notes now before us do no t

DOCKEN- properly disclose the evidence that was submitted below. This
noRFF case is substantially the same as C . W . Stancliff e & Co. v. City

JOHNSTON of Vancouver (1912), 18 B .C. 629 ; and Robertson v . Latta

(1915), 21 B.C. 597 : see also Macdonald v . Methodist Church
Argument (1897), 5 B .C. 521 ; Ex parte Firth (1882), 19 Ch . D. 419 .

Bird, in reply.

Cur. adv. vult.

On the 4th of June, 1924, the judgment of the Court wa s
delivered by

MARTIN, J.A. : In this case my brother McPHILLIPS and I
are of the opinion (counsel having agreed to take the judgment
of the majority of the Court), that the appeal should be
dismissed.

While we appreciate the fact that the appeal is not free fro m
doubt, yet we are placed in a position of some embarrassmen t
by the evidence coming before us in such a scanty way, no
official stenographer having been present below and the supple-
mentary evidence which the learned judge has completed to th e
best of his power not being in that state which we would like .
We wish in such circumstances to again draw attention to the

Judgment two judgments of this Court in C . W. Stancliffe & Co . v . City

of Vancouver (1912), 18 B.C. 629, and Robertson v. Latta

(1915), 21 B .C. 597 ; in the first of which the Court unani-
mously pointed out and laid down the rule that "where solicitor s
expect to appeal it is their business to have the evidence taken ,
so that the evidence can be brought before this Court ." That
rule, founded on that laid down in 1882 by the English Cour t
of Appeal in Ex parte Firth (1882), 19 Ch. D. 419, has been
noted in the practice books and has remained a permanen t
warning for the guidance of the profession ever since .

Such being the situation, while we feel that Mr . Bird put his
case to the best advantage before us, nevertheless he was under

June 4 .
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the disadvantage of incomplete evidence, and we can only com e
to the conclusion that in all the circumstances we would not b e
justified in saying that the learned judge 's view of the facts is
clearly wrong, hence, the only question involved being one of
fact, the appeal should be dismissed .

Appeal dismissed .

Solicitor of appellant : II. I . Bird .

Solicitor for respondents : J . L. G. Abbott .

[IN BANKRUPTCY. ]

CANADIAN CREDIT MEN'S TRUST ASSOCIATION
LIMITED v. MONKA.

Landlord and tenant—Lease—Acceleration clause—Assignment for benefi t
of creditors—Landlord's preferential claim for acceleration rent—Costs
—Can . Stats . 1919, Cap . 36, Secs . 9, 51 and 52 (2) ; 1923, Cap . 31 ,
Secs. 11 and 31—B .C. Stats. 1923, Cap. 30, Sec. 2 .

In October, 1923, the defendant leased a store premises to M . who paid
the monthly rent to the end of December, 1923 . The lease contained
a clause, inter alia, "that in case the lessee makes an assignment fo r
the benefit of his creditors the lease shall cease and be void and th e
term hereby created expire and be at an end and the current month' s
rent and three months' additional rent shall thereupon immediatel y
become due and payable," etc . M. made an assignment under the
Bankruptcy Actin January, 1924, and on the 22nd of January the
plaintiff Association was appointed trustee under said Act . The
trustee paid the rent for the month of January and vacated the
premises on the 31st of January after notifying the lessor . An appli-
cation by the lessor by way of appeal from the disallowance by the
trustee of $975 (being three months' additional rent) as a preferre d
claim was granted .

Held, on appeal, reversing the decision of HUNTER, C .J.B .C . that notwith-
standing the clause in the lease as to acceleration rent, under sectio n
2 of the Landlord and Tenant Act Amendment Act, 1923, the landlor d
is only entitled to rent for the time the premises are occupied by the
trustee.

APPEAL by the Canadian Credit Men's Association truste e
in Bankruptcy for Joseph Morris from the order of HUNTER,

statement
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Statement

C.J.B.C., of the 8th of April, 1924, whereby he ordered tha t
the claim of Jacob Monka for the sum of $975 as a preferre d
or privileged creditor of the said Joseph Morris be allowed i n
the administration of the estate of the said Joseph Morris (i n
bankruptcy) . The solicitors agreed to the following statemen t
of facts for use on this appeal :

"1. On the 19th of October, 1923, an indenture of lease was entered int o
between the creditor, Jacob Monka, as lessor, and the debtor, Josep h
Morris, as lessee, whereby the creditor demised unto the debtor the premises
known as the westerly half of the ground floor of the three story an d
basement brick building situate on lot A, re-subdivision of lots 13, 1 4
and 15, in block 3, O .G .T., said store being known as No. 37 Hasting s
Street, West, in the City of Vancouver, B.C .

"2. The said lease contained the following covenant or agreement on th e
part of the debtor as lessee :

"'That in case the lessees shall become insolvent or bankrupt or mak e
an assignment for the benefit of creditors, or being an incorporated com-
pany if proceedings be begun to wind up the company, or in case of the
non-payment of rent at the times herein provided, or in case the said
premises or any part thereof become vacant and unoccupied for the perio d
of 30 days or be used by any other person or persons, or for any othe r
purpose than as provided, without the written consent of the lessors, thi s
lease shall, at the option of the lessors, cease and be void, and the ter m
hereby created expire and be at an end, anything hereinbef ore to the con-
trary notwithstanding, and the then current month's rent and three months '
additional rent shall thereupon immediately become due and payable, an d
the lessors may re-enter and take possession of the premises as though th e
lessees or their servants or other occupant or occupants of said premise s
were holding over after the expiration of the said term, and the said term
shall be forfeited and void . '

"3. On the 7th of January, 1924, an assignment under the Bankruptcy Act
executed by the said lessee, Joseph Morris, was received and filed by th e
official receiver, and one Small entered into possession of the leased premise s
as custodian.

"4. On the said 7th of January, 1924, the debtor had paid only tw o
instalments of rent, viz., the rent for the months of November an d
December, 1923 .

"5. On the 22nd of January, 1924, The Canadian Credit Men's Trus t
Association Limited was appointed trustee under the provisions of th e
Bankruptcy Act, and the said trustee retained possession of the sai d
premises until on or about the 31st of January, 1924, when the truste e
notified the creditor that he had vacated the premises demised in the sai d
lease and refused responsibility for any further rent after that date .

"6. The trustee has paid to the creditor the rent for the month o f
January, 1924.

"7. The creditor has made a further claim as a preferred or privileged
creditor in the further sum of $975 as and for rent which accrued due
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under and by reason of said covenant or agreement set forth in paragrap h
2 hereof while the trustee was in possession of the said premises .

"8 . The trustee has disallowed the said claim on the following grounds :
"'That your claim to the above amount as a preference is contrary t o

the provisions of the Bankruptcy Act .' "

The appeal was argued at Victoria on the 24th of June, 1924 ,
before MACDONALD, C .J.A., MARTIN, GALLIHER, MCPHILLIP S

and MACDONALD, JJ.A.

Griffin, for appellant : The words in the lease are swept away
by section 2 of the Landlord and Tenant Act Amendment Act ,
1923 . As to a claim for accelerated rent see In re Hoskins et at .

(1877), 1 A.R. 3'79 at p. 383 ; Baker v. Atkinson (1886), 1 1
Ont. 735 at p. 752 ; Langley v . Meir (1898), 25 A.R. 372 a t
p. 381 ; Alderson v. Watson (1916), 35 O.L.R. 564 at pp .
569-70 ; McKinnon v . Cohen (1914), 26 V.L.R. 828 ; Cristall

v . Loney and MacKinnon (1916), 9 W.W.R. 1205 .
E. J. Grant, for respondent : On the question of fraud see

section 51 of the Act of 1919, where the rights of the landlor d
are rendered paramount . Section 52(2) gives us a distinc t
right to claim accelerated rent. The clause in the lease says
the three months' rent "shall immediately come due" : see Ken-
nedy v. MacDonell (1901), 1 O.L.R. 250. On the interpreta-
tion of the statute see Beal's Cardinal Rules of Legal Inter-
pretation, 3rd Ed ., pp . 345-7. As to rights of landlord agains t
a trustee in bankruptcy see Ex parte Dressler. In re Solomon
(1878), 9 Ch . D. 252 .

Griffin, in reply

MACDONALD, C .J.A . : I think we understand the point
clearly. The appeal should be allowed .

Mr . Grant : I would like your Lordships to reserve judgmen t
and examine the old Creditors Assignment Act .

MACDONALD, C .J.A. : We do not need to do that in this case, MACDONALD,

because we have the statute before us, which seems to us to be

	

C .J .A .

clear upon the point. It does spew the appropriateness of the
language used, that is "rent accruing due" as applied to th e
case . As that is so, you cannot argue that this was not
applicable . Now on the whole case we think that the true con-
sideration is as stated, and that where the lease is of the

COURT OF
APPEAL

1924

June 24 .

CANADIA N
CREDIT
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ASSOCIA-
TIO N

V .
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Argument
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COURT OF character here, the landlord is entitled only to rent for the tim e
APPEAL

occupied by the trustee, and as that has been paid, that ends

	

1924

	

the whole case.
June 24 .

	

Mr. Grant : Well then, under the peculiar circumstances of
CANADIAN this section, I would submit there should be no costs against the

CREDIT
VIEN's

respondent .

	

TRUST

	

MACDONALD, C.J.A. : Unfortunately the Legislature has no t
AssDCIA -

	

TION

	

allowed us any discretion in this matter, except for a good cause .
v .

MONKA Mr . Grant : I would submit that this is a good cause, in tha t
this is the first time this matter has been before the Court fo r
discussion .
MACDONALD, C.J.A. : That is not good cause .

Mr . Grant : There have been many cases in which the
respondent and appellant come into Court to get the opinion of
the Court under sections of an Act which have not yet been
construed there, and many cases in which the costs have no t
been given to either party .

MACDONALn, C .J.A. : Nof under the rule that costs follo w
MACDONALD, the event.

C .J .A .
Mr. Grant : I submit until the Court construed that section

there was a certain amount of ambiguity about it and it is t o
decide a point of public importance .

MACDONALD, C.J.A. : "Good cause" depends upon the con -
duct of the parties, not upon the construction of a statute .

Mr . Grant : There is no suggestion that we have miscon-
ducted this.

MACDONALD, C.J.A. : Oh no. If your opponents had brought
you into Court, for instance, had insisted upon a technical righ t
for which they got one dollar damages, there might be goo d
cause for depriving them of the costs .

Mr . Grant : Well, we had to come in here and defend the
order of the Chief Justice, which was in our favour.

McPxILI,rPs, J.A . : V u had the defendant coming to thi s
MOPIIILLIPS, Court .

	

If it was not decided in the deft nilant 's favour th e

	

J.A.

	

defendant would have had to pay the ee-i s .
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MACDONALD, C.J .A. : The appeal is allowed and of cours e
the usual consequences follow, with costs .

Appeal allowed .

Solicitors for appellant : Griffin, Montgomery & Smith .
Solicitor for respondent : Whitley Murray .

COURT OF
APPEAL
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GOUDY v . MERCER .

	

COURT OF
APPEAL

NegligenceDriving automobileFinding of jury—Question of fact—Duty

	

192 4
of Appellate Court.

June 16 .
The plaintiff's father while driving a horse and cart with the plaintiff

sitting beside him, across a bridge between 7 and 8 o'clock in the GOUDY

evening in February was run into from behind by the defendant driv-
MER

v'
CE R

ing an automobile that had full headlights . The cart was smashe d
and the plaintiff injured . Questions were submitted to a special jury
who answered the first question only, i.e ., that the defendant was no t
guilty of negligence, and the action was dismissed .

Held, on appeal, reversing the decision of MCDoNALD, J. and directing a ne w
trial (MARTIN, J .A . dissenting), that assuming the story of the defend-
ant and his witnesses was correct that the cart did not have a lanter n
and that the cart was driven with one wheel on the sidewalk to th e
right of the road, the defendant driving an automobile with perfec t
lights set straight ahead with a minimum radius of 20 feet and running
clown the plaintiff cannot escape the charge of recklessly and negligently
driving without taking heed of what he was doing or where he wa s
going .

A PPEAL by plaintiff from the decision of McDoNALD, J . and
the verdict of a special jury of the 19th of February, 1924, i n
an action for damages for personal injuries sustained owing t o
the defendant's negligence. The plaintiff's father drove hi s
horse and cart from his farm near New Westminster to Lulu Statement

Island to visit his son who was working there on a farm . In
the evening he started for home taking his son with him . The
cart was two-wheeled with one seat, the son sitting on the left-
hand side holding a lighted lantern at his left and the father
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00uBT oF' driving on the right. Between 7 and 8 p.m. they drove on th eAPPEAL
-- bridge crossing the North Arm of the Fraser from the south
1924

	

keeping close to the sidewalk on the east side . When they had
June 16 . proceeded about 60 yards on the bridge, the defendant in a
GoufY Ford car (two men in the front seat and two women behind)

coming up from behind and from the left with full lights o n
MERCER

struck the left wheel of the cart breaking off the wheel, lef t
shaft, and cross-bar . The horse ran away, the father fell ove r
in front of the car and the son fell to the ground and wa s
jammed between the cart and the car . The son was rendered

Statement unconscious and received serious injuries to his back an d
shoulder. The learned trial judge, on the finding of the jur y
that the defendant was not guilty of negligence, dismissed the
action .

The appeal was argued at Victoria on the 12th, 13th and
16th of June, 1924, before MACDONALn, C.J.A., MARTIN ,

GALLIIIER and McPIIILLIrs, JJ.A.

Cantelon, for appellant : The son was an invitee. The
defendant, with full lights deliberately ran into the cart . He
must have seen it if he was looking . There is a by-law requir-
ing a red light, but the son being a passenger it does not apply
to him. On the question of assessment of damages see York -

shire Guarantee Corporation v . Fulbrook & Innes (1902) ,
9 B.C. 270 ; McPhee v . Esquimalt and Nanaimo Rway. Co.

(1913), 49 S .C.R. 43 at p. 53 ; Winterbotham, Gurney & Co .

v . Sibthorp and Cox (1918), 1 K.B. 625 .

Mayers, for respondent : The plaintiff's story was entirely
Argument discredited at the trial. As to the jury's verdict in only

answering the first question, i .e., that the defendant was not
guilty of negligence see Mitchell v . Rat Portage Lumber Co.

Ltd. (1911), 1 W.W.R. 78 ; Smith v. South Vancouver an d

Corporation of Richmond (1923), 31 B .C. 481. The jury is
not bound to believe the evidence of any witness : see British

Columbia Electric Rway . Co. v. Dunphy (1919), 59 S.C.R.
263 at pp . 267-8 ; Windsor Hotel Co. v. Odell (1907), 3 9
S.C.R. 336 at p. 338 .

Cantelon, in reply, referred to Smith v. C.N.R . (1924), 1



XXXIV.] BRITISH COLUMBIA REPORTS .

W.W.R. 527 ; The Canadian Pacific Ry . Company v . Smith

(1921), 62 S.C.R. 134 .
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COURT OF
APPEAL

192 4

MACDONALD, C .J.A . : The case is a peculiar one. The June 16 .

plaintiff and his father were driving in a cart over the Lulu GOUDY

Island Bridge, between 7 and 8 o'clock on an October evening .

	

v .
MERCER

The defendant was driving a Ford car, and followed them ,
eitheron the same side of the road-way, or on the opposite side .
In my view of the case it does not make much differenc e
whether they were following behind or whether they cut acros s
in the manner which the plaintiff suggests . The evidence shews
that even without the headlights on the car a person could se e
at least a distance of 200 feet ahead ; that is, with the bridg e
lights then lighted, a person could see that distance, in fac t
the evidence shews that one of the parties saw the bridgetender
catch the horse, which had become detached from the cart, a t
a distance of at least 200 feet away. I attach very little
importance to the conflict of evidence, as to whether the
defendant was driving on the other side of the road, or coming
behind ; in either case there was no excuse, in my opinion, for
running down the cart. I think that the argument addressed
to us with regard to the lantern was a piece of special pleading ,
but was not an argument which to my mind has any weight a t
all . It is based upon the supposition of a "frame up"---a MACDONALD ,

fraudulent scheme a manufacturing of evidence to make out C .J .A .

the plaintiff's case. It was suggested that he had no lantern
at all, that the story of the father, that he hid the lantern i n
the bushes before he went to Livingstone's place and then picke d
it up coming home, is a lie . Mr. Mayers scouts the evidence
that plaintiff was carrying a lantern on the cart and that whe n
he was struck it was thrown over the bridge into the river, o r
to the foreshore below ; also that the defendant was driving on
the left-hand side of the street and crossed over ; that is wha t
Russell, of the Commercial Hotel said, that he (the defendant )
had admitted that he had been talking to the people behind—
all that is characterized as pure fiction .

Now whilst I do not believe for a moment that this evidence
was fiction, yet, for the purposes of my judgment it may be so
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GOUDY
V .

MERCER

MACDONALD ,
C .J .A.

MARTIN, J .A .

regarded . But I think it is a fiction that the driver of the car t
was driving on the sidewalk. I think young Mercer's own
evidence puts an end to that . But even if the cart were bein g
driven on the sidewalk, I think that would make no differenc e
in the result.

Visualize what took place that night, these men driving clos e
to the sidewalk, or with one wheel up on the sidewalk . We
have, coming behind, to take the defendant's own story, a n
automobile with perfect lights set straight ahead, which at th e
very minimum would show a light ahead of a radius of at leas t
20 feet, so if he was driving near to the sidewalk, as was said ,
he would take within the radius of those lights the whole side -
walk. Nevertheless the defendant ran this man down . These
facts cannot be disputed. I am taking them from the defend -
ant's own evidence, and giving him the benefit of every doubt .
How can he escape the charge of, I do not say wilfully, but
recklessly and negligently driving, without taking heed of wha t
he was doing, or where he was going ?

Now when the jury came to the conclusion that the defendan t
had not been negligent, I can only say that they have come to
a conclusion that no reasonable men could come to, and thei r
verdict should be set aside . The judgment is set aside and a
new trial ordered.

AI ARTIN, J .A . : The view I take of this appeal, with all due
respect to contrary opinions, is that it is one eminently of the
character which should be determined by a jury, because it
contains some suspicious and unsatisfactory evidence which a
jury is specially qualified to investigate and arrive at a satis-
factory conclusion upon. Take, for example, the question o f
the lantern. While it must he conceded that it is not of very
great consequence to the plaintiff, yet we find that four wit-
nesses said that this lantern that the son of the plaintiff says
was burning, and the father confirms that, though he could no t
see very well at the exact moment of the impact, because h e
was sitting at the son's right, take that very important fact ,
for example, we find no less than four witnesses, equally
credible, say that at the crucial time the lantern was not
burning.
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Now who can propose to set aside the judgment of the jury
COPPEA

LURTOF

in such a case as that ? Of course it is impossible to do so, and
the only way is by finding it is not true, that nevertheless,

	

1924

despite that, that the defendant must have been so lacking in June M .

alertness that he ran the plaintiff and his father down in a GOUDY

negligent manner . Now the answer to that is this, that once mE'R'cER
you have established in such a crucial matter as the lantern
that the plaintiff is not worthy of credence, the rest of the cas e
is simple, and the rest is, as a matter of fact, what this ma n
is doing. With all respect to the very forceful and able
manner with which Mr . Can,telon has presented this case,
nevertheless, if I had been sitting in the box with the rest o f
the jury, I would come to the conclusion that this case was one
that could not succeed, because it does not explain the inference

MARTIx, J.A.

that the jury was entitled to draw on this evidence from th e
statement of Mercer, from the evidence as to the darkness o n
that bridge	 that as a matter of fact this man had been driving
on the sidewalk for some appreciable time, as he, in fact ,
admitted that he had . Now if the jury, so to speak, is to b e
deprived of the right to say that they believe that he had bee n
upon the sidewalk for some considerable time, I fail to appre-
ciate why this should be .

It is a difficult ease ; it is one of the most difficult cases in
regard to the inference of facts which may be drawn on both
sides which has come before us for some time, and therefore I
have no difficulty in following the rule that in such circum-
stances the proper tribunal to decide and draw inferences from
such conflicting facts is a jury.

Therefore I do not feel justified in adopting the course that
my learned brothers have seen fit to adopt .

GALLIHER, J.A . : For the purpose of my judgment I can
assume there was no lantern and that the plaintiff was driving,
as they say he was, on the sidewalk, and still find that the
judgment must be set aside .

The crucial point, in my view, is this : that assuming wha t
I have said, could the plaintiffs in this case have been seen 13 3
those in the automobile if they had been exercising due care?

cALLIIiER ,

J.A .
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MCPHILLIPS ,
J .A .

I find that answered satisfactorily in the evidence of th e
defendants themselves. If that is so, then to my mind, wit h
all due respect for contrary opinions, there should be only on e
conclusion to this, and that is that there must be a new trial.
They may or may not find that they had this lantern ; they may
or may not find they were driving on the sidewalk . As to thi s
there is a conflict of evidence ; as to that the jury might hav e
found as they evidently have found. But on the other hand
there is the evidence of the defendants themselves, to my mind
most crucial, that if they had been looking they could hav e
seen that cart at a distance of 50 feet, and that is the distance
specified by counsel and answered by the defendant Mercer
himself.

On the other point raised by Mr. Mayers as to the form of
the verdict, I agree with the submission of Mr . Cantelon, that
if that includes the finding of contributory negligence, there i s
no evidence to support such finding and the jury was pervers e
in making such a finding.

McPx1LLIPS, J.A. : In my opinion the appeal must be
allowed . I have always given great consideration to the find-
ings of juries and, if I may say so, I am a believer in the jur y
system, and think that the jurisprudence of our country would
suffer very seriously and the sentiments of our people as t o
right and wrong would change if we did away with this mean s
of determining questions of fact. The Court of Appeal canno t
shrink, though, from discharging its full duty (Coghlan v .

Cumberland (1908), 1 Ch . 704) . The Court of Appeal ma y
in a proper case enter judgment for either party, notwithstand-
ing the findings of the jury (McPhee v . Esquimalt and Nanaimo

Rway. Co . (1913), 49 S.C.R. 43, Duff, J., at p . 53) . But I
am not unmindful of what Lord Loreburn said—that verdict s
of juries should not be too lightly overthrown (Kleinwort, Son s

and Co. v. Dunlop Rubber Company (1907), 23 T.L.R . 696) ,

and unquestionably verdicts reasonably found should be sup -
ported.

Now in this particular case it would certainly not be i n
accordance with the duty resting upon the Court of Appeal to
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set aside the verdict, if it could be supported upon any reason- COURT OF
APPEAL

able grounds . I, however, fail to appreciate how the jury could

	

--
at all reasonably come to the conclusion it did . If the case for 1924

the plaintiff was one of fiction, then it might be understandable, June 16 .

but it is one of concrete fact, and it seems to me to be reasonable GOUDY

and clear . X Even taking the defendant's case and accepting it
MERC

v
ER

in all its particularity, and in many points I believe it was frai l
and not in accordance with fact, a case is made out of drivin g
the cart, by the father of the plaintiff, on the sidewalk of th e
bridge, which was a very unusual thing, of course, to do, making
it difficult for others to see him. Yet, the admission in th e
defence which stands out in the most positive form is that eve n
then the cart was to the extent of eighteen inches upon th e
roadway, that is, the left wheel and more was on the roadway.
Nevertheless, with the car well under control, driving at th e
rate of 6 or 7 miles an hour, carrying headlights—with evidenc e
that really there was visibility for perhaps 200 feet—but
narrow it right down to 50 feet and with a side radius of ligh t
of 10 feet each side of the motor-car, how is it conceivable tha t
this cart, which was undoubtedly there, even on the defendant' s
story, was not seen by the defendant ? If it was not seen, th e
only possible conclusion is that the defendant was not looking ,
because if he had looked he would have undoubtedly seen th e
cart ahead of him . The only conclusion must be . that there was mcpHiLLIps ,
inattention, looking away, and not observing what he should

	

J .A.
have been observing ; especially travelling upon a bridge with
a powerful engine at his hand, he was not as vigilant as the la w
requires. That seems to me the only conclusion in the case :
That the defendant, upon his own shewing, was guilty o f
negligence and was guilty of actionable wrong from which h e
cannot escape.A If there was negligence upon the part of the
father of the plaintiff, the driver of the cart, that would no t
affect the plaintiff . The Canadian Pacific Ry . Company v .

Smith (1921), 62 S .C.R. 134, deals with the ease of one sitting
by the side of the driver of a vehicle, shewing that in such cir -
cumstances there is no negligence attributable to the passenger .
(Also see Smith v. C.N.R . (1924), 1 W.W.R. 527.)

The verdict upon the facts cannot he said to be other than
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perverse. I do not further dwell upon the facts—it is not goo d
practice to do so when, as here, there will be a new trial .

I would allow the appeal.

Appeal allowed and new trial ordered,

Martin, J.A . dissenting .

Solicitor for appellant : IV . A.Cantelon.

Solicitors for respondent : McQuarrie & Cassady .
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IN RE SUCCESSION DUTY ACT AND ESTATE O F
J. C . SPROULE, DECEASED .

Succession duty — Property in British Columbia and Manitoba—Actio n
June 4 .

	

against executrix on accommodation promissory notes of deceased

IN RE

	

Value of claim against principal debtor subject to taxation .

SUCCESSIO N
DUTY ACT J. C. Sproule, deceased, who died in September, 1922, domiciled in Van -

	

AND

	

couver, left his wife executrix and sole beneficiary under his will .
ESTATE OF

	

The estate consisted of $42,600 in land and a mortgage in Manitoba ,
J. C .

	

61 shares in the Commercial Loan & Trust Company, Winnipeg, value d
SPROULE ,

DECEASED

	

at $2,287 .50 and $15,350 land in British Columbia . The debts were
~9

	

$376 .50 funeral expenses and a mortgage debt in British Columbia o f
l.~cwa

	

$5,000 . After the executrix had applied for probate and filed affidavi t
s ~_ sxw

	

of value and relationship the Commercial Loan & Trust Company ,
L ~ a~;zz~v2 (.8- ?

	

aforesaid, brought action against her in British Columbia on two
(

	

=

	

C

	

promissory notes made by deceased for the accommodation of one
W. H. Sproule in Manitoba aggregating with interest $3,886 .58. I t
was held below that the property liable to duty was the land in Britis h
Columbia and the 61 shares in the above company from which should
be deducted the funeral expenses, the claim of the Commercial Loan
& Trust Company and the mortgage debt in British Columbia, th e
order further providing that the time for payment of duty on th e
sum claimed by the Commercial Loan & Trust Co . be postponed until
it be finally decided the claim cannot be maintained .

Held, on appeal, varying the order of MORRISON, J . that assuming the clai m
of the Commercial Loan & Trust Company succeed, there is an asse t
in the claim for the amount involved against W. H. Sproule th e
principal debtor which is subject to taxation and the order should
contain a term directing payment of duty upon $3,886 .58 should it be
determined the respondent be not liable on the promissory notes, and a
further term that she should pay duty upon her claim against W. H.
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Sproule, if necessary by the determination of the Trust Company' s
claim . Further, the date of payment should be postponed to a tim e
certain .

192 4

APPEAL by the Minister of Finance of British Columbia June 4.

from the decision of MoRRISON, J . Of the 14th of December, IN RE

1923, determining the property liable for succession duty, the DUTYAcT
SUCCESSIO N

values thereof, the deduction to be made and the assessment
ES AiEof

duty payable on the estate of J. C. Sproule, deceased, who died

	

J . C.

on the 18th of September, 1922, domiciled in the city

	

Dof Van- ,PROULE ,
ECEASED

couver . His wife was executrix and sole beneficiary under his
will . The estate consisted of $42,600 land and mortgage i n
Manitoba, 61 shares in the Commercial Loan & Trust Com-
pany of Winnipeg, valued at $2,287 .50 and land in British
Columbia $15,350. The debts were funeral expenses $376 .50
and mortgage in British Columbia $5,000 . After the executri x
had applied for probate and filed affidavit of value and rela-
tionship the Commercial Loan & Trust Company aforesai d
brought action against her in British Columbia on two promis-
sory notes that were given by deceased for the accommodatio n
of one W. H. Sproule, aggregating with interest $3,886 .58. It

Statemen t
was determined in the Court below that the property liable t o
duty consisted of the lots in British Columbia valued a t
$15,350 and the 61 shares in the Commercial Loan & Trus t
Company (treated as a British Columbia asset) valued a t
$2,287.50 ; that there be deducted therefrom funeral expense s
$376.50, the Commercial Loan & Trust Company claim
$3,886.58 and the mortgage debt of $5,000 and that the duty
payable on balance is $209 .35. The Minister of Finance
appealed on the ground that the British Columbia assets wer e
not subject to the deduction of the funeral expenses and th e
claim of the Commercial Loan & Trust Company items referred
to in ascertaining the succession duty payable .

The appeal was argued at Vancouver on the 21st of March ,
1924, before MACDONALD, C .J.A., MARTIN, and McPJIIzzurs ,
M.A .

Killam, for appellant : The debt to the Commercial Loan &
Argumen t

Trust Company is a debt incurred in Manitoba where the bulk

COURT OF
APPEAL



COURT OF of the estate ,o and should not be charged against the R.,;+ ; .,1,
APPEAL

Columbia estate. The duty should be changed from $209 .35 t o
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$316.33. The only personal property here is the 61 shares in
June 4. the Manitoba Company but in Manitoba there is a $15,00 0

IN

	

mortgage . This asset in Manitoba should share the burden o f
SUCCESSION the debts.
DUTY AC T

AND

	

Mayers, for respondent : A debt anywhere is a debt due.
ESTAT E

C
OF She was sued here on the two notes after applying for probate .

SPROULE, The law referred to only applies to eases where there are dis -
DECEASED

putes between beneficiaries and does not apply to succession
Argument duty .

Killam, in reply :
Cur. adv. volt .

4th June, 1924 .

MACDONALD, C .J .A . : The order appealed from has been
wrongly conceived in respect of the only matter in dispute . It
appears that a claim was made upon the respondent by a trus t
company on certain promissory notes made by the deceased fo r
the accommodation of one, W . H. Sproule. This indebtedness
of the estate is not admitted and the order appealed from place s
it at the sum of $3,886 .58 and deducts it from the gross estat e
as being a debt . The order then postpones the payment of the
duty upon it until after the dispute has been ended . If the
debt be disallowed, the executrix is then to pay duty on tha t
sum, if allowed, then the order makes no further provision fo r
any payment of duty .

This disposal of the matter overlooks the fact that th e
executrix, should she be held liable to pay the debt to the trust
company, would have a claim of equal amount against th e
principal debtor, W. H. Sproule, which under the order
appealed from would escape succession duty, notwithstanding
that it was part of the assets of the estate . That asset may be
good or it may not, but prima facie, it is an asset of face value .
It may be necessary in the end to value this asset should i t
come into existence as a result of the allowance of the trust
company's claim. There is nothing before us fixing its value ,
and therefore if we were to deal with it, it would have to be
taken as of its face value.

MACDONALD,
C .J .A .



XXXIV.] BRITISH COLUMBIA REPORTS .

In these circumstances, I think the learned judge was righ t
in postponing the final settlement of the respondent 's liability
in this connection for succession duty, but his order fixes n o
definite date and leaves the matter entirely in the air . I think,
therefore, the last paragraph thereof should be struck out and
there should be substituted therefor, an order postponing th e
date of payment to a time certain, which may be fixed befor e
the final order is settled . It should also contain a term direct -
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ing payment of duty upon the sum of $3,886 .58, should it be SPRouLE ,
DECEASED

determined that the respondent is not liable therefor to th e
trust company ; then a further term that she should pay dut y
upon her claim against W . H. Sproule, should that course MACDONALD ,

C.J.A.
become necessary by reason of the determination of the trust
company's claim against her. That claim like any other, if no t
of its face value, may be valued, and when such value, if any,
is ascertained, duty should be paid upon it .

MARTIN, J .A . : I agree with my brothers in the disposition
MARTIN, J .A .of this appeal.

MCPHILLIPS, J.A. : I concur in the judgment of my brother MCPIIILLIPS,

the Chief Justice.

	

J .A .

Appeal allowed .

Solicitors for appellant : Killam & Beck .

Solicitors for respondent : Mayers, Stockton & Smith.

8



WRANGELL v. TILE STEEL SCIENTIST

Admiralty law—Practice—Security for costs—Rule 134—Delay in applica-
tion .

Under Admiralty rule 134, in a case where the plaintiff is resident out o f
the jurisdiction and its ship is a foreign one, security for costs may
be ordered, even at an advanced stage of the action and though the
delay in applying therefor is unaccounted for, in the absence of an y
prejudice to the other side occasioned by such delay . Scope of rule 134
considered, with regard to the practice of the Court .

PPLICATION by defendant for an order for security fo r
costs. Heard by MARTIN, Lo. J.A. at Chambers in Victoria on
the 6th of May, 1924 .

A. D. Crease, for the application .
Harold B . Robertson, K.C., contra .

7th May, 1924.

MARTIN, Lo. J.A. : This is an application by the defendant
for security for costs on the ground that the plaintiff Company
is resident out of the jurisdiction and its ship, the "Augvald "
is a foreign one, of Norwegian registry . Objection is taken
that the application is made too late, the defendant ship havin g
been arrested on the 3rd of December last, the pleadings close d
early in February and (though a date for trial has not yet been
applied for) an agreement reached, prior to the demand fo r
security, that the case should be tried on the 19th instant, if that

Judgment date was convenient to the Court .
Admiralty rule 134, promulgated in 1892, provides that :

"If any plaintiff (other than a seaman suing for his wages or for th e
loss of his clothes and effects in a collision), or any defendant making a
counterclaim, is not resident in the district in which the action is insti-
tuted, the judge may, on the application of the adverse party, order him
to give bail for costs . "

In the Quebec District of this Court, in Down & Co. v. S.S.

Lake Simcoe (1905), 9 Ex. C.R. 361, my late esteemed brother
Routhier, made an order for security after the defendant had ,
as here, taken several steps in the action, but gave no reasons
for so doing, which is unfortunate because the argument of both

MARTIN,

LO . J .A .
(At Chambers )

192 4

May 7 .

WRANGELL
V .

THE STEEL
SCIENTIST

A
Statement
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counsel proceeded upon the erroneous assumption that rule 22 8
governed the matter, thus :

"In all cases not provided for by these rules the practice for the time
being in force in respect to Admiralty proceedings in the High Court o f
Justice in England shall be followed . "

But this rule is excluded by its own terms from any applica-
tion to this "case" because it can only be invoked in "cases no t
provided for by these Rules," and the "case" is, in fact, entirely
provided for by said rule 134 above recited .

While it would not be right for me to assume that m y
brother Routhier was unaware of rule 134, even though both
counsel overlooked it, yet I am left in doubt as to whether o r
not he did, in fact, consider it in giving his judgment as thu s
noted in the report :

"Per curium : The plaintiffs will give security for costs within thirty
days from the date hereof to the amount of $5,000 ; costs of motion to
follow the event . "

I have therefore deemed it proper to consider carefully that
rule, the subject being of importance and counsel having argued
it very fully.

It is beyond dispute that, upon the face of it, the rule is very
wide in its terms and if not subject to restriction in its applica-
tion by the practice of this Court it would justify me in order-
ing security now because the sole condition for the exercise o f
my unfettered judicial discretion is that the plaintiff "is no t
resident in the district in which the action is instituted," which
condition admittedly exists herein . No decision upon the scope
of the rule has been cited, and it is proper to determine at th e
outset how it is to be regarded, and as I do so, it is not intended
to be a declaration of the former practice of the Court at th e
time (1892) as set out in the reports, or otherwise, but as a
definition of the powers conferred, ad hoc, by the new "General
Rules and Orders" of 1892, to be in force in Canada, after
approval by the Governor-General in Council and by He r
Majesty in Council (vide rule 229) under the Colonial Courts
of Admiralty Act, 1890, and the Admiralty Act, 189 1
(Canada) . I am confirmed in this opinion by the recen t
decision of their Lordships of the Privy Council in Dominio n
Trust Company v. New York Life Insurance Co . (1918), 3
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MARTIN, W.W.R. 850 ; (1919), A .C. 254, wherein it was held that ou r
LO . J .A .

(At Chambers) Supreme Court consolidation rule 656, reading as follows :

1924

		

"Causes, matters, or appeals may be consolidated by order of the Cour t

or judge in such manner as to the Court or judge may seem meet . "

May 7 . is an "absolute" one, and "̀ leaves the matter so far as ultra vices

WRANGELL is concerned entirely in the hands of the judge," and therefor e
v.

	

though the consolidating order might have been perhaps "ill
TuE STEE L
SCIENTIST judged," nevertheless it should not be interfered with becaus e

there was "proper material before the Court upon which a judg-
ment on the facts could be given" : their Lordships pointed ou t
that the corresponding English rule "differs essentially" from
our rule because it added the words :
"to be exercised `in the manner in use before the commencement of th e

principal Act,' thereby introducing a reference to the course of previou s

decisions . "

This indication is important because the Court of Appeal
below (1916), 23 B .C. 343) was equally divided on the con-
struction of our rule, my brother MCPHILLIPS and myself
taking the view that it was controlled by the former practice
which we thought, erroneously as it turned out, had not bee n
affected by the change in language 	 C f . pp . 372-4. In the
absence of any like indication in rule 134 that it is to b e
restricted by the former practice I do not feel justified i n
regarding it as any less "absolute " than the said consolidating
rule 656, and I am fortified in this opinion by the fact that ou r

Judgment excellent Admiralty rules are, as a whole, of a character whic h
is at once simple, comprehensive, and elastic, so as to meet th e
conditions of a Court which in dealing with maritime affair s
wisely does so in a broad way having regard to quickly varying
circumstances which are often not so subject to control as ar e
affairs upon the land, and hence is not prone to lay down intract-
able rules of practice, which might result in injustice in th e
future in circumstances which could not be foreseen : that at
least is the practice I have followed in this Court for over a
quarter of a century, and, if I may say so, it has been justifie d
by experience.

In deference to the careful argument of plaintiff 's counsel,
I have closely considered the decision of Dr . Lushington in The

Volant (1842), 1 W. Rob. 383. That was a ease of an action
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earlier and the Court said (p. 381) :
"According to the practice of other Courts, it is, I apprehend, the usua l

course that applications of this kind should be made in the earliest stage

of the proceedings, and, in ordinary cases, I should be disposed to enforce

the observance of the same rule in the proceedings in this Court. There is ,

however, this peculiarity in the present ease, that the owner of the Beatitud e

is resident abroad, and the original action was entered by another perso n

in his name and without his privity or concurrence . If I had been aware

of this circumstance at the time, I should have directed security for th e

costs to be given in the first instance ; and as I am now informed that th e

bail which has been given, will not be liable for the costs for which thi s

application is made, I shall direct security to be given for the same, befor e

I allow the suit to proceed—the amount of that security I fix at £80 . "

It is to be observed, first, that the learned judge did not g o
so far as to recognize such a rule of practice as was contende d
for, but only that he "should be disposed to enforce" one ;
second, that he was dealing with a case, obviously, of two
British ships (not a foreign one with foreign owner as here )
and therefore they would presumably be within the jurisdictio n
to answer their presumably British owners' liabilities ; and
third, that the controlling circumstance of his decision mus t
have been that the owner was resident abroad, because he coul d
not, obviously, upon any principle of justice be dealt with i n
poenam because some other person had "without his privity or
concurrence" wrongfully made use of his name to institute pro-
ceedings : the report does not suggest that the defendant (The
Volant) did not know ab irtitio that the owner of the Beatitud e
was resident abroad, nevertheless the belated order for securit y
was made despite that knowledge. I do not find the report a
satisfactory one, apart from a decided difference in the facts :
in some respects it is opposed to both the parties before me, and
at most it is an expression of an opinion that applications of th e
kind should be made "in the earliest stage of the proceedings, "
with which I agree as a general rule, but I do not regard it a s
a decision (even apart from the said special effect of our rul e

and cross-action wherein security for costs was ordered after HcujN13TEca,
the act on petition, under the old practice, had been concluded (At Chambers )

and signed by the respective proctors, and both of them had

	

1924

been assigned to bring their proofs into Court, the proceeding
May 7 .

being, therefore, at a stage very similar to these before us.
Objection was taken that the application should have been made WRANGELL

V.
THE STEE L
SCIENTIST

Judgment
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HuNTER, 134) that would prevent me from exercising mg discretion i n
C.J .B .C .

(At chambers) this case at least . A situation, e .g ., is conceivable wherein a

1924

	

defendant might reasonably not wish to apply for security unde r

May 7 .
circumstances existing at the beginning of the action, but a n
	 alteration in them would lead to an application being advisable .

WRANGELL Though in this case there has been delay which is not accounte d
v.

THE STEEL for, and can only be conjectured, yet in the absence of any
SCIENTIST

prejudice thereby occasioned to the other side I do not feel
justified in refusing the application, and so an order will issue
for security to be given for $1,200 within a time to be spoken to ,
if counsel cannot agree thereupon .

I need only add that in view of the opinion I formed of th e
matter it is not necessary for me to discuss the other cases cited

Judgment to me of decisions in other Courts, though they have receive d
my attention, particularly Re Smith : Bain v. Bain (1896) ,
75 L.T. 46 ; Wood v. The Queen (1876), 7 S.C.R. 631, and
Boston Rubber Shoe Co. v. Boston Rubber Company of Mont -

real (1901), 7 Ex. C.R. 47 .
As to costs : ordinarily, the application being successful, after

the refusal of the demand, I should have given them to the
defendant in any event, but because of the delay I think th e
proper order is to make them in the cause, as was done in the
case of the Lake Sinticoe .

Application granted.
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REX v. WESSELL

Criminal law—Unlawful sale of liquor—Conviction—Stipendiary inagis-

	

1924
trate in same county acting as prosecuting counsel—Validity o f
conviction—B .C. Stats. 1914, Cap . 52, Sec . 399 (1) .

	

April 7 .

Section 399 (1) of the Municipal Act, B .C. Stats . 1914, Cap . 52, provide s
that "no police or stipendiary magistrate shall act as solicitor, agent ,
or counsel in any cause, matter, prosecution, or proceeding of a crim-
inal nature nor shall such magistrate act as aforesaid in any cause
which by law may be investigated or tried before a magistrate or a
justice of the peace ."

Upon the conviction of an accused by a .stipendiary magistrate in th e
County of Cariboo for an unlawful sale of liquor, an application fo r
a writ of habeas corpus on the ground that another stipendiary magis-
trate of the same county, who was a qualified barrister and solicitor ,
acted as prosecuting counsel on the trial, was refused .

Held, on appeal, reversing the decision of Momnson, J . that the objection
is fundamental in its nature, the magistrate being as much prohibited
from hearing the case in such circumstances as is the counsel -
magistrate from appearing in it. There was a trial without jurisdic-
tion and the conviction is quashed .

APPEAL by defendant from the order of MoRuasou, J. of
the 22nd of February, 1924 (reported 33 B .C. 375) refusin g
an application for a writ of habeas corpus. The accused was
convicted by a stipendiary magistrate for the County of Cari-
boo for the unlawful sale of liquor. One John M. McLean,
who is astipendiary magistrate for the same county and a duly-
qualified barrister and solicitor acted as prosecuting counsel on Statement

the trial. Objection was taken that his so acting was a breac h
of section 399 (1) of the Municipal Act, B .C. Stats. 1914 ,
Cap. 52, rendering the conviction invalid .

The appeal was argued at Vancouver on the 7th of April ,
1924, before MARTIN, MCPHII.LIPS and EBERTS, JJ.A.

Sloan, for appellant : There is first the question of bias an d
secondly the breach of the statutory prohibition in section
399 (1) of the Municipal Act . As to bias the Court should Argument

infer there was a reasonable apprehension of unconscious bias :
see Allinson v . General Council of Medical Education and
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Registration (1894), 1 Q.B. 750 at p. 758 ; Reg. v. Huggins

(1895), 1 Q.B. 563 at p . 565 ; Reg. v. Justices of Great Yar-

month (1882), 8 Q .B.D . 525 at p . 527 ; Reg. v. Henley (1892) ,
1 Q.B. 504 ; Reg. v. Steele (1895), 26 Ont. 540 at p . 549 ; Rex

v. lVoodroof (1912), 6 D.L.R. 300. As to the effect of the
statutory prohibition in the Municipal Act see Kim pton v ,

McKay (1895), 4 B .C. 196 ; Rex v. Ferguson (1922), 31 B .C .
100 at p . 104 ; R. (Cahill) v. Justices of Dublin Co . (1920) ,
2 I .R. 230 ; Rex v. Sussex Justices (1924), 1 K.B. 256 .

K. G. Macdonald, for respondent : There is no ground on
which bias can be inferred : see Ex perte Peck (1908), 15 Can .
Cr. Cas . 133 . The prosecuting counsel is a stipendiary magis-
trate but he is a duly-qualified barrister and solicitor and a s
such is entitled to appear as counsel . The cases cited on thi s
question do not apply . Section 399 (1) of the Municipal Act
imposes a penalty but does not affect the validity of the pro-
ceedings : see Rex v. Durocher (1913), 21 Can. Cr. Cas. 61 ;
Rex v. Bank of Montreal (1919), 49 I).L.R. 288 .

Sloan, in reply.

The judgment of the Court was delivered b y

MARTIN, J .A. : This is an appeal from an order of Mr .
Justice MoRuiso refusing a writ of habeas corpus to the
appellant who was convicted at Prince George, B .C., by Mr. G .
Milburn, a stipendiary magistrate for the County of Cariboo ,
on the 28th of January last for unlawfully selling liquor at
Giscome in said county and sentenced to imprisonment fo r
six months .

It is objected that the conviction is invalid and should b e
quashed because at the trial the prosecuting counsel, Mr . John
M. McLean, was also a stipendiary magistrate for the said
county, and reliance is placed upon section 399 (1) of Cap . 5 2
of the Municipal Act, B.C. Stats . 1914, which declares that :

"399. (1) No police or stipendiary magistrate shall act as solicitor,
agent, or counsel in any cause, matter, prosecution, or proceeding of a
criminal nature, nor shall such magistrate act as aforesaid in any cas e
which by law may be investigated or tried before a magistrate or a justic e
of the peace ."

This prosecution is obviously "of a criminal nature " (which
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is a much wider expression than "a crime"), and it would
appear that, for reasons which may easily be imagined, th e
Legislature was careful, as a matter of public policy, to guar d
persons accused against even the suspicion of the influence of a
brother magistrate extending from the Bar to the Bench, whic h
influence, however unintentional, might well be great, e .g ., in
the case of a presiding magistrate who was not a member o f
the legal profession. The objection is fundamental in its nature
because, in effect, the magistrate is just as much prohibite d
from hearing a case in such circumstances as is the counsel-
magistrate from appearing in it, and therefore there is n o
jurisdiction to try an accused until this statutory barrier to a
legal trial is removed . There is nothing in the other sections
of the Act to which we have been referred to limit this view o f
the public policy evidenced by the prohibition contained in th e
section, and therefore since there has been a trial without juris-
diction, in the essential meaning of that expression, though th e
situation is novel and peculiar, the appeal should be allowe d
and the conviction quashed .

Appeal allowed .

Solicitor for appellant : G. M. Sloan.

Solicitors for respondent : Macdonald & Lawrence .
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WRIGHT AND WOLFENDEN v. LEE BAK BONG.

Rent—Action to recover sum overdue—Garnishee—Money paid in—Applica-
tion for speedy judgment after dispute note entered—Judgment fo r
plaintiff in absence of defendant—Jurisdiction—Irregularities—Count

y Court Rules, 1914, Order I., r. 3 ; Order IX ., r 11 ; Order XXIII ., rr.
14 and 15—Note of judgment by clerk of the Court .

In an action in the County Court to recover rent overdue under a covenan t
contained in a lease, the registrar at the instance of the plaintiff on
the issue of the summons issued a garnishee order upon the servic e
of which the moneys due were paid into Court . A dispute note wa s
entered and the plaintiff after service of notice applied for and obtaine d
speedy judgment including an order for payment out the defendan t
not attending on the application . The defendant appealed on th e
ground that there was no jurisdiction as the plaint did not disclos e
the description and the residence or place of business of the plaintiff
or of the defendant .

Held, on appeal, affirming the decision of SWANSON, Co. J., that the
objections raised do not constitute a bar to the jurisdiction but ar e
irregularities which should have been disposed of upon terms in th e
Court below. It is too late to raise them after judgment and th e
appeal should be dismissed .

Per IIIACDONALD, C .J .A . : Upon the clerk of the Court making a note of
the decision rendered that note is the judgment . Clerks should tak e
note of this and be careful to see that they always make proper note s
of decisions given.

A PPEAL by defendant from the decision of SWANsoN, Co. J . ,
of the 22nd of November, 1923, in an action to recover $50 0
balance owing for rent due under a covenant contained in a
lease of lots 1 and 2, block 17 ; and lots 3 and 4, block 1, in th e
City of Armstrong, B .C., given by the plaintiffs as executor s
and trustees in possession of said lots, to the defendant. On
the issue of the summons the registrar on the application of
the plaintiff issued a garnishee order on the Bank of Hamilto n
and the amount claimed was paid into Court . A dispute note
was duly filed and two days later on the 16th of November ,
1923, the plaintiff served notice of motion to enter final judg-
ment for the amount claimed . On the return of the motion o n
the 22nd of November an order was made for speedy judgment
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and for payment out to the plaintiff of the money paid int o
Court. A memo. appeared in the judge's note-book as follows :
"Nov. 22, 1923 . Order made for speedy judgment for plaintiff
and order payment out money paid in by Bank of Hamilton ,
Armstrong. Money not to be paid out for one week." Formal
judgment was entered by the registrar on the 27th of November ,
and notice of appeal was filed on the 10th of December, 1923 .

The appeal was argued at Vancouver on the 28th and 31st
of March, 1924, before MACDONALD, C.J.A., MARTIN, and
MCPIIILLIPS, JJ.A.

Mellish, for appellant.
Pepler, for respondent, raised the preliminary objection tha t

this was an iterlocutory judgment and the appeal was out o f
time. An order was made granting speedy judgment on th e
22nd of November, 1923, and notice of appeal was given on
the 10th of December following. The time was up on the 7th
of December. The next point is that the notice of appeal should
have been given for the January sittings under section 19 of the
Court of Appeal Act. Order IX., r . 10 of the County Court
Rules is the same as Order XIV., r . 1 of the Supreme Court
Rules ; the order is therefore interlocutory : see Standard Dis-
count Co. v. La Grange (1877), 3 C.P.D. 67 ; Salaman v .

Warner (1891), 1 Q.B. 734 ; Chilliwack Evaporating & Pack-

ing Co. v. Chung (1917), 25 B.C. 90 ; (1918), 1 W.W.R. 870 .
Mellish : One clear day's notice of this preliminary objectio n

vasnot given and he should not be heard .

MACDONALD, C .J.A . : The Clerk of the Court makes a not e
of the decision rendered and that note is the judgment . Clerks
should take note of this and be careful to see that they alway s
make proper notes of decisions given .

Mellish, on the merits : The first objection I have is that th e
plaint does not disclose the description and the residence o r
place of business of the plaintiffs and the description, residenc e
or place of business of the defendant . This is required by
Order III ., r. 1 of the County Court Rules . Secondly the plaint
does not state for whom the plaintiffs are executors and
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COURT OF trustees : see Order I., r. 5 of the County Court Rules an d
APPEAL

Annual Practice, 1924, pp . 154-5 ; Chitty's Forms, 15th Ed . ,
1924 685. Thirdly, there was no proof that they were executors an d

June 4 . trustees. Before an executor can obtain judgment he mus t

WRIGHT prove he is an executor : see Denny v. Sayward (1895), 4 B .C .
u

	

212 ; Paxton v. Baird (1893), I Q.B. 139 at p. 141 .
LEE BAK

BONG Fepler : The action is within section 30 of the County Court s
Act and the objections raised are only matters of irregularit y
and may be amended : see Order XXIIL, rr. 14 and 15. They
were not raised in the Court below and cannot be raised now :
see Taylor v . Blair (1789), 3 Term Rep . 452 ; Mayor, &c., of

London v. Cox (1867), L.R. 2 H.L. 239 at p . 283 ; Annual
Argument Practice, 1924, p. 165 . There is no material that would justif y

the Court's interference : see Union Bank of Canada v. Anchor

Investment Co . (1911), 16 B .C. 347 ; as to place of business
of a party see Smith v. Dobbins (1877), 37 L.T. 777 ; Great

West Land Co . v. Powell (1919), 2 W.W .R. 78 ; see also
American Plumbing Co. v. Wood (1884), 3 Man. L.R. 42 ;
Annual Practice, 1924, p . 1528 .

Cur. adv. vult .

MACDONALD ,

C.J .A .

	

MACDONALD, C .J .A . : I would dismiss the appeal.

MARTIN, J.A. : This is an appeal from a judgment of the
County judge of Yale, dated 27th November, 1923, by which
judgment was entered for the plaintiffs pursuant to notice o f
motion, dated 16th November, for speedy judgment, after dis-
pute note entered under that part (b) of Order IX. relating to
"Speedy Judgment ." The notice was duly served upon th e
defendant but owing to an oversight he was not represented
upon the return of the motion and the order directing fina l
judgment to be entered was made in his absence, on the 22nd
of November, under rule 10 of Order IX ., and judgment wa s
entered pursuant thereto on the 27th of November . He now
appeals from the judgment upon several grounds, one base d
upon lack of jurisdiction and the others upon irregularities .

It is unfortunate that the useful provision of part (c) "Tria l
and Judgment" of said Order IX., r. 27, giving power to the

4th June, 1924 .

MARTIN, J .A .
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judge in cases where a party "does not appear at the trial" to COURT OF
APPEAL

reopen a verdict or judgment, does not extend to a speedy judg-

	

.--- -
ment under the preceding part (b), for that would have

	

192 4

afforded a cheap and expeditious way of settling all the ques- June 4 .

tions raised before us . But there is the general provision con- WRIGHT

tamed in rules 14-15 of Order XXIIL, declaring that "non-
LEEBAK

compliance with any of these rules, or with any rule of practice BON G

or the time being in force shall not render any proceedings void
unless the Court shall so direct," and that "applications to se t
aside proceedings for irregularity may be made to the judge o n
notice to the opposite party" if made within a reasonable tim e
and upon stating "the several objections intended to be insiste d
upon . "

And it is to be noted that the preceding rule 13, declares
that "no practice shall prevail in any Court which shall b e
inconsistent with these rules," etc .

Now, while I have no doubt that under these rules the prope r
practice in cases of irregularity would be to move the judge t o
set aside the impeached proceeding (which would include a
speedy judgment), yet where the jurisdiction of the judge to
entertain the proceeding at all is attacked, which is not a n
irregularity but something fundamental, I apprehend that it
would be proper, in cases not provided for by the rules, for a n
aggrieved party to appeal to us where an appeal lies by statute ,
as here, the present judgment for $500 being within the pre MARTIN, a .A .

scribed amount .
It is, then, necessary to see if any such question of jurisdic-

tion is raised on this appeal . The objection is thus set out in
the notice of appeal :

"5 . That the learned judge had no jurisdiction to give judgment in thi s
action because the plaint or particulars of claim did not disclose the descrip-
tion and the residence or place of business of the plaintiffs' and th e
description and residence or place of business of the defendant as require d
by rule 3, of Order I ., of the County Court Rules . "

Now that clearly is not an objection to the jurisdiction to be
exercised under Order IX., r. 10, supra, as a perusal of i t
shews, but an antecedent objection to the regularity of the
issuance of the plaint with its accompanying particulars a s
required by Order I ., rr. 3-5, but Order XXIII., r . 14, already



126

	

BRITISH COLUMBIA REPORTS .

	

[Vor..

COURT OF cited expressly declares that unless the Court shall so direc t
APPEAL
— non-compliance will not create avoidance. I cannot brin g
1924

	

myself to regard the requirements for speedy judgment (set ou t
June 4 . in r. 10) as constituting, in the case of non-observance of eac h
WRIGHT or every of them, a bar to the jurisdiction of the judge to enter-

tain the application at all, and after carefully considering al l
BONG the objections I . can only reach the conclusion that, as regards

their application under said rule, they are not more than
irregularities which, if material, could have been cured, subject
to proper terms, if the usual application to the judge in cham-
bers, under Order XXXIII ., r. 15, had been made, upon which

MARTIN, J.A . he could have "amended or otherwise dealt with" the proceed-
ings as he might "think fit" ; and also bear in mind section 177
of the Act which declares that

"No order, verdict, or judgment or other proceeding made concerning any
of the matters aforesaid shall be quashed or vacated for want of form ."

It follows, therefore, that in my opinion, on the facts, thi s
appeal has been misconceived and being unauthorized by the
practice should not "prevail in any Court" as declared by sai d
r . 13, and so it should be dismissed.

McPnILLIPS, J .A . : This appeal, in my opinion, mus t
stand dismissed.

The exceptions taken are all in their nature irregularities
and the practice cases all shew that a party cannot refrain fro m
raising and insisting upon these irregularities until after judg-
ment is signed and then have the judgment set aside upon any
such grounds—it is then too late . The case is not one of the
defendant being entitled to be let in to defend ex debit()

MCPI3ILLIPS, justitice . Here we have the extraordinary situation of th e
J .A.

defendant setting up the alleged irregularities in the disput e
note	 in effect pleading over. It is idle to proceed in this way .
The defendant was at least called upon to attend upon th e
return of the application for a speedy judgment and there an d
then raise the questions as to irregularities. Although I am
inclined to think that even then it would be too late, but t o
ignore the motion made and not attend was fatal and it is idl e
now to contend that the judgment should be set aside upo n
grounds of irregularity only . It is quite unnecessary to in
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detail refer to the practice cases which demonstrate the futilit y
of the course pursued by the defendant . I will content myself
by referring only to Charles P. Kinnell & Co. v. Harding, Dac e

& Co. (1918), 1 K.B. 405, judgment of Swinfen-Eady, L .J . ,
at pp. 410-11, which well indicates the course the defendan t
was called upon to pursue . It follows that my opinion is tha t
the appeal fails .

Appeal dismissed .

Solicitor for appellant : A . J. B. Mellish .

Solicitor for respondents : R. R. Perry .

KEANE v. CANADIAN PACIFIC RAILWAY
COMPANY.

192 4
Contract—Supplying of railway ties—Royalties—Penalty for trespass—

June 4 .
Seizure of ties—Payment by defendant of royalty and penalty to secure
release—Right to do so under contract—"Government and all other KEANE
dues"—Scope of.

	

v .
CANADIA N

The plaintiff contracted to supply the defendant Company with 70,000 PACIFI C

ties and put up a mill on the Rock Creek mineral claim in Yale
RY . Co .

District for the purpose of manufacturing the ties . He took 65,76 3
feet of timber off the mineral claim and delivered from 1,200 to
1,500 ties at the Rock Creek station . The ties were seized by th e
forest branch of the department of lands claiming $652.04 as royalt y
and penalty dues (87 cents per M . as royalty and $4 per M. as penalt y
for wilful trespass on a mineral claim) . The defendant paid the su m
demanded and deducted the amount from the plaintiff's tie account .
An action to recover $320.26 on the ground that said sum was wrong-
fully paid without his consent to the forest branch of the departmen t
of lands was dismissed .

Held, on appeal, affirming the decision of BROWN, Co. J., that as th e
contract contained the terms that Government and all other dues
shall be paid by the contractor and that the company reserves th e
right to retain Government dues from contractor until clearance has
been furnished, the money paid by the defendant to furnish the clear-
ance must be regarded as paid on behalf of the plaintiff to fulfil hi s
contract and therefore chargeable against him.

The expression "Government and all other dues" includes all sums which
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would become due to the Crown for timber cut in pursuance of the
statute and regulations or in violation of them, for stumpage, royalty ,
penalty or otherwise .

APPEAL by plaintiff from the decision of BROWN, Co. J., of
the 30th of October, 1923, in an action to recover $320.26
alleged to have been wrongfully paid by the defendant to th e
forest branch of the department of lands of this Province . The
plaintiff had entered into a contract to furnish the defendan t
with 70,000 ties and he put up a mill on what was known as
the Rock Creek mineral claim (lot 2527) in the Osoyoo s
Division of Yale District and proceeded to manufacture tie s
and lumber. He took off this mineral claim 65,763 feet o f
lumber and in the fall of 1921 had delivered to the defendan t
at Rock Creek station from 1,200 to 1,500 ties . The forest
branch of the department of lands then claimed $652 .04 royalty
and penalty dues . The plaintiff denied indebtedness for
$320.26 of that sum which is the amount claimed in the action .
Eighty-seven cents per M. was claimed as royalty and $4 per M .
as a penalty for wilful trespass on the said mineral claim . The
ties were seized and offered for sale by the forest branch an d
the defendant paid the sum demanded and deducted same fro m
the tie account of the plaintiff . The plaintiff claims the mone y
was wrongfully paid on the grounds, first, that he was not a
trespasser on the mineral claim ; and secondly, even if h e
was, the procedure followed by the forest branch was not in
accordance with the provisions of the Forest Act . That having
seized the logs under section 63 of the Forest Act there was no
authority to relinquish the logs on payment of the royalty and
the amount of the penalty for trespass . The trial judge dis-
missed the action .

The appeal was argued at Vancouver on the 21st of March,
1924, before MACDONALD, C .J.A., MARTIN and MCPHILLIPS ,

M.A .
Cur. adv. vult .

Mayers, for appellant .
Ki,llam, for respondent.

16th June, 1924 .

MACDONALD, C.J.A . : I would dismiss the appeal substan -

COURT O F
APPEAL

192 4

June 4 .

KEAN E

V .
CANADIAN

PACIFI C
RY . Co .

Statement

MACDONALD ,
C .J .A .

	

tially for the reasons given by the learned County Court judge .
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MARTIN, J.A . : In his plaint of the 4th of September, 1922, COURT OF
APPEAL

the plaintiff sets up his cause of action as being founded on th e
facts that

	

1924

"some time between the 29th day of June, 1921, and the date hereof the June 4.

defendant had $353 .70 belonging to the plaintiff and wrongfully withou t
the consent of the plaintiff and against his expressed instructions and v .
wishes paid $320 .26 of this said sum to the forest branch of the department CANADIAN
of lands for the Province of British Columbia . . . . in respect of timber PACIFIC

royalty and trespass penalties for timber taken and cut by the plaintiff Ry . Co .

from the Rock Creek mineral claim, "

which wrongful payment the plaintiff disavows and "claim s
payment by the defendant of the said sum of $320 .26 of the
plaintiff's money."

It is strange that he asks only for judgment for the amoun t
of $320.26 and not for the sum of $353 .70, which he avers the
defendant owed him at the time of the bringing of the action .

To succeed upon said averments the plaintiff must prove tha t
the defendant did owe him on the date of the plaint the sum
he now claims, and to establish that fact he sets up a contract ,
dated 27th December, 1920, by which he agreed to delive r
certain ties to the defendant at a certain price, and I think that
there is sufficient evidence, though of a loose kind, to prove tha t
he did deliver an indefinite number of logs to the defendant ,
and I am prepared to infer from the evidence, oral and docu-
mentary, that the defendant had received under the contrac t
logs of a value at least as great as the sum he claims. But the MARTIN, T .A .

contract contains the following terms and conditions :
"(3 .) Governmentand all other dues shall be paid by the contractor ."

"(18) . When required, satisfactory evidence must be furnished as to th e
land upon which the material has been cut and that the contractor ha s
the legal right to cut and dispose of same and that it is free from lien s
and attachments . The Company reserves the right to retain Governmen t
dues from contractor until clearance has been furnished ."

The logs so delivered were seized at Rock Creek station on
or before 29th September, 1921, by the Crown for allege d
infraction of the Forest Act (Cap . 17 of 1912 and amend-
ments) before due delivery (at Midway or Grand Forks) under
the contract (as I gather from plaintiff's letter, Ex. 8), and to
free them from the seizure so as to permit of delivery, th e
defendant paid the dues claimed by the Crown which thereupo n

9

KEANE
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COURT OF released the logs from seizure and the defendant now, at leas t
APPEAL

has them in its possession.
1924

	

The present position is twofold in its aspect : viz ., either the
dune 4 . plaintiff has not "furnished a clearance" of the logs from

KEANE Government dues under said clauses, in which case he canno t

CANADIAN
recover because he has not delivered them free from encum -

PACIFIC brances as provided by the contract ; or, if he elects to take th e
Ry. Co. position that the clearance has in effect been obtained by the

action of the defendant, then if he approbates its benefits he
cannot reprobate its obligations ; and hence the money paid by
the defendant to furnish the clearance must be regarded a s
paid on behalf of the plaintiff to fulfil his contract, and there -
fore chargeable against him thereunder . In both aspects the
validity or extent of the Crown's demand does not now com e
into consideration as against the defendant, because if the
plaintiff wishes to contest those questions and obtain a "clear-

MARTIN, J.A. ance" for what he thinks is the correct amount due the Crown ,
he must do so by some proceeding against the Crown which wil l
result in his obtaining that clearance of the logs which he i s
obliged to "furnish" to the defendant before he is entitled to
payment therefor under the contract. He cannot in equity b e
permitted to invoke the benefit of the defendant 's action, even
if voluntary, to save his logs by "clearing" them without reim-
bursing the defendant for its outlay which obtained that benefi t
for him : if he asks for judgment under his contract he mus t
shew that he has performed it on his part, and there is n o
evidence that the company has waived its rights thereunder .

I need only add that I think the expression "Government an d
all other dues" includes all sums which would become due t o
the Crown for timber cut in pursuance of the statute and regu-
lations, or in violation of them, for stumpage, royalty, penalty
or otherwise .

Taking this view of the matter, it is unnecessary to consider
its other aspects, and it follows that the appeal should be
dismissed.

MCPHILLIPS,
J .A .

	

under appeal is sustainable upon the line of reasoning of hi s
MOPHILLIPS, J .A. : I am of the opinion that the judgment
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Honour Judge BRowN, the learned trial judge . The question in COURT OF
APPEAL

the main, is one of fact and whilst it was strenuously argue d
that there had been no delivery of the ties in question by the 192 4

plaintiff (appellant) to the defendant (respondent), I cannot June 4 .

so hold upon the facts . Further, that point would not appear KEAN E

to have been taken in the pleadings. The whole case and the

	

v
CANADIAN

course of the trial as it develops itself to me was based upon the PACIFI C

contention of the plaintiff that the Crown was not entitled to Rs'. Co.

legally exact the Royalties and enforce the penalties, i .e ., that
the ties in question were rightly cut by the plaintiff ; that he
was not a trespasser and that the defendant could not deduct
from the plaintiff the amount paid to the Crown to bring abou t
the release of the ties. If there was no delivery of these tie s
to the defendant, then it would follow that the plaintiff coul d
not sue for the contract price thereof . It is clear that the
matter of inquiry was based and must now be based upon
whether under the terms of the contract between the plaintiff
and defendant the defendant was rightly entitled to pay the
amount in question, viz., $320.26 to obtain the release of the
ties from seizure by the Crown under the Forest Act and the
Timber Royalty Act. The whole matter is somewhat simple ,
when it is viewed stripped of all unnecessary complexity. The
plaintiff upon the facts and according to the express finding o f
the learned trial judge was a trespasser upon the lands of the aicentLuPs,
Crown in cutting and taking off the ties and were the matte r
one between subject and subject what would be the position ?
The plaintiff would be liable in damages for the act o f
trespass and would be disentitled to the ties . Here we have it
clearly demonstrated that there was trespass, but following th e
statute law, the Crown has elected to impose certain Royalties
and penalties permissible of being exacted and the plaintiff
paying these is entitled to the ties . The Crown was under no
compulsion really to adopt this course, as I view it, but havin g
done so the question is, can the plaintiff be heard to complai n
in view of the contract existent between the plaintiff and
defendant? I think not. The question of whether there wa s
delivery of the ties by the plaintiff to the defendant cannot b e
effectively set up upon the facts. Further, in passing let me
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COURT OF say if the ties in question were not delivered the purchase pric e
APPEAL

thereof could not be claimed and the plaintiff would on tha t
1924 contention recover nothing. Proceeding then upon th e

June 4. undoubted facts the ties in question were illegally cut from off

KEANE lands of the Crown and being delivered to the defendant by th e
v.

	

plaintiff in pursuance of the contract the defendant is met with
CANADIAN

PACIFIC this claim of the Crown : Was the defendant entitled under the
RY. Co. circumstances to discharge by payment the claim made by th e

Crown? In my opinion the defendant was so entitled an d
rightly made the payment and must be credited with the pay-
ment in the accounts between the parties. Paragraph 18 of the
contract reads as follows : [already set out in the judgment of
MARTIN, J .A.] .

Having arrived at this stage in the inquiry, it would seem
MCPHILLIPS ,

J .A . to me that the case resolves itself into a very simple one indeed .
The plaintiff made delivery of ties to the defendant which ha d
been illegally cut, yet seeks payment therefor freed and dis-
charged from the claim of the Crown. This is an impossible
contention. Further, the express terms of the contract admi t
of the defendant retaining "Government dues" and as th e
amount sued for is the exact sum exacted by the Crown, th e
action necessarily failed in the Court below, and in my opinio n
should fail here. I am therefore clearly of the view that th e
learned trial judge arrived at the right conclusion in dismissin g
the action . I would affirm the judgment of the Court below an d
dismiss the appeal.

Appeal dismissed .

Solicitor for appellant : C. F. R. Pincott .

Solicitor for respondent : James O'Shea .
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ISITT AND ISITT v. HAMMOND AND NATIONAL COURT OF

RESOURCES SECURITY COMPANY LIMITED

	

APPEAL

1924
Discovery—Action for specific performance—Practice—Sale of land— June 4 .

Plaintiff trustee for company—Affidavit of documents by company—
Further and better affidavit of documents by plaintiff—Joint and

	

ISITT
several affidavit sufficient .

	

v .
HAMMOND

In an action for specific performance of an agreement for the sale of land
an order was made that an affidavit of documents be filed on behal f
of a company incorporated to take over the lands in question, the
evidence disclosing that the plaintiff acted as trustee for the compan y
in respect of said lands .

The plaintiff's affidavit of documents contained an item "Pleadings and
proceedings in an action in the Supreme Court of British Columbia
between the plaintiffs and the Grand Trunk Pacific Railway Compan y
as defendant being No, 1, 2315/1915 . "

Held, that a further and better affidavit of documents must be made by th e
plaintiffs in respect of this item .

Taylor V. Batten (1878), 4 Q .B .D . 85 applied .

APPEAL by defendant, the National Resources Security
Company Limited from an order of MoRRrsoN, J. of the 1st of
February, 1924, dismissing an application by said defendan t
Company for an order that the plaintiffs file further and better
affidavits of documents and that they produce on their respectiv e
examinations for discovery herein pursuant to an order of the
Court of the 11th of January, 1924, all documents mentioned
therein and for an order that an affidavit of documents be filed Statement
on behalf of The London & Fort George Land Company Limite d
a company incorporated in England and that said company
produce on the said examinations for discovery all documents
disclosed in said affidavit and that all proceedings herein b e
stayed in the meantime . The action is for specific performance
of an agreement of the 15th of November, 1913, between the
plaintiff Frank Isitt and the defendants for the sale by th e
plaintiff and purchase by the defendants of certain land s
described as lot 2,400, group 1, District of Cariboo (except 1 8
acres of railway right of way) containing 228 .69 acres at $600
per acre or in the alternative for breach of the agreement . It



192 4

June 4 .

ISITT
v .

HAMMON D

Statement

Argument

appeared in said agreement that under agreement of even date
therewith Frank Isitt agreed to purchase from Margaret C .
Hammond the lands above described for $73,500 (half in cash
and the balance in two equal instalments in six and twelv e
months respectively) and in consideration of Isitt having
agreed to so purchase the defendants entered into the agreement
upon which this action is brought . One of the defences to th e
action is that subsequent to the agreement sued on Frank Isit t
sold all the lands in question which precluded his right of
action, and it was further found that The London & Fort
George Land Company Limited was incorporated to acquir e
and take over lands described as lot 2,400, Fort George, Caribo o
District. A request for further and better affidavits was refused
by the plaintiffs' solicitor .

The appeal was argued at Vancouver on the 26th and 27t h
of March, 1924, before MACDONALD, C.J.A., MARTIN, and
MCPHILLIPs, JJ.A.

Savage, for appellant : Isitt is a trustee for The London &
Fort George Land Company Limited. We say he sold to the
Company and that relieves us . We are entitled to any docu-
ments disclosing their relationship : see Bray on Discovery,
228 ; Taylor v . Batten (1878), 4 R .B.D. 85. We are en-
titled to affidavit of discovery as a matter of right : see Ross
on Discovery, Can. Ed., 159 . If the plaintiffs join in a joint
affidavit they must deal with the documents any one of them
have : see Fendall v. O'Connell (1885), 29 Ch. D. 899. Isitt
being trustee for the Land Company we are entitled to same
discovery as in case of the Company being a party : see Willis &
Co. v . Baddeley (1892), 2 Q.B. 324. There must be a docu-
ment of trusteeship that should be produced .

Alfred Bull, for respondents : Mrs. Hammond sold to Isitt
for $73,500 in three instalments . Mrs. Hammond wanting he r
money sold her agreement to Mrs. Isitt . The Company wa s
then found to have taken over these lands . Isitt is a contractin g
party : see Leake on Contracts, 7th Ed., 345. He has power to
bring the action under Supreme Court rule 130 . On applica-
tion for further discovery there is wide discretion : see Annual
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Practice, 1924, p. 517 ; Cory v. Cory (1923), 1 Ch. 90 ; see also c
AP
ou$T

PEA L
O ?

Bank of B.C. v. Oppenheimer (1900), '7 B.C. 104 ; United
Motor Co . Ltd. v. Regina (1915), 8 W.W.R. 185 ; Henderson

	

1924

v . Mercantile Trust Co . (1922), 52 O.L.R. 198. There was June4.

no demand for further and better affidavits of documents .

	

18ITT

Savage, in reply : We are entitled to the memorandum of
HAMnIOxn

association of the Company for which Isitt is trustee see Few

v . Guppy (1830-36), 13 Beay. 457 .
Cur . adv. volt .

4th June, 1924.

MACDONALD, C.J.A. : The appellant contends that Th e
London & Fort George Land Company Limited are the rea l
plaintiffs, and therefore ought to make discovery. They con-
tend further, that certain documents and correspondence men-
tioned in the affidavit of documents made by the plaintiffs ,
should be more clearly identified . They also complain of the
affidavit on the ground that it was a joint and several one,
whereas they claim that affidavits should have been made b y
each of the plaintiffs separately.

As to the first contention : it is admitted in Mr . Bull's letter
of the 24th of January, 1924, that the plaintiff, Frank Isitt, i s
trustee in this matter for the Land Company. I therefore think
that the action should be stayed until the Land Company has
made discovery.

	

MACDONALD ,

I think also, that a further and better affidavit of documents C .J .A .

must be made by the plaintiffs in respect of item 129 of the
affidavit filed, and of the Lennie & Clark correspondence, i n
accordance with the rules laid down in Taylor v. Batten (1878) ,
4 Q.B.D. 85 .

The objection to the affidavit on the ground that it was a
joint and several one must be overruled . There is a clear dis-
tinction between this ease and Fendall v. O'Connell (1885) ,
29 Ch. D. 899. There the affidavit was joint, not joint and
several, here each of the plaintiffs has sworn that they hav e
not, nor have either of them, in their possession, etc., and sev-
erally that each of them has not, nor has he or she in his or he r
possession or power, etc. I think that is the effect of the joint
and several oath .
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APPEAL

192 4

June 4 .

The appellant should have the costs of the appeal, except a s
to the stay, and of the application below . The respondent s
should have the costs applicable to the motion for a stay here
and below, both to be in the cause in any event .

ISM
,,TT MARTIN, J .A . : Though the tendency is not to widen dis-

HAMMOND covery, as the Court of Appeal pointed out in In re Wills'

MARTZN,J .A . Trade-marks (1892), 3 Ch. 201, 208, yet I agree that in th e
circumstances this appeal should be allowed.

McPZ AaPS'
MCPnILLIPs, J.A. agreed in allowing the appeal .

Appeal allowed .

Solicitors for appellant : Savage & Roberts .

Solicitors for respondent : Tupper, Bull & Tupper.

MACDONALD,

	

MAHLER v . BARKER .
J .

	

Vendor and purchaser—Real property—Memorandum of contract—Specifi c
1924

	

performance—Vendor's name not disclosed—Contract by agent—Agen t

May2

	

not liable—Statute of Frauds—29 Car . II ., Cap . 3, Sec . f.

Where a contract for the sale of land to which section 4 of the Statute o f
Frauds applies, has been made by an agent in such terms as not t o
render the agent liable as one of the contracting parties, the principal
can sue on it only if his name appears in the memorandum or suc h
description of him that his identity cannot fairly be disputed .

The connection of the plaintiff with the memorandum containing the offe r
of purchase, as vendor of the property cannot be established by ora l
evidence.

ACTION for specific performance of an agreement for sale o f
an apartment-house in the City of Vancouver . The plaintiff
left the property in the hands of Turner, Meakin & Co ., real

Statement
estate agents, for sale . The defendant called on the said firm
to inquire as to another property but it not being available on e
Smith an employee in the office interested the defendant in the

MAHLE R
V.

BARKER
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property in question. Defendant inspected the property and MACDONALD ,
J.

on the same evening Smith says he agreed to

	

it on thepurchase
terms afterwards outlined in a letter.

	

Smith then saw the 1924

plaintiff's wife who was authorized to act for him in his absence, May 2 .

and she agreed to the terms set out in the letter . He then
went to the defendant's house with the letter, which was
addressed to his own firm, and after some demur on the par t
of the defendant and his wife, defendant signed it . But accord-
ing to the evidence of the defendant and his wife it was signe d
conditional upon his wife, after inspection, approving of the
sale . Smith denied there was any condition attached to th e
offer contained in the letter. Smith did not ask for or receiv e
any deposit on account of the purchase price, On defendant' s
wife inspecting the property she decided they did not want it ,
and so instructed Smith . The defendant raised the objection
that the letter in question did not comply with the Statute o f
Frauds on the ground that the parties to the agreement wer e
not sufficiently described. Tried by MACDONALD, J . at Van-
couver on the 21st of March, 1924 .

Arnold, and J . A, Maclnnes, for plaint i
Harper, for defendant.

2nd May, 1924.

MACDONALD, J . : Plaintiff seeks specific performance of an
alleged agreement of sale of certain house property owned b y
the plaintiff in the City of Vancouver. This property consisted
of an apartment-house divided into four suites. Plaintiff, being
temporarily forced to reside in the State of Washington, place d
the property in the hands of Messrs . Turner, Meakin & Co . ,
real estate agents, for sale .

Defendant was the owner of a house and lot in another par t
of the city, which his family occupied as their home. He
became interested in another piece of property, referred to i n
an advertisement of such real estate agents, and made inquirie s
at their office with a view of purchase. He explained to F. C .
Smith, an employee of such agents, that he was desirous of
disposing of his own property and had available, to assist i n
purchase or exchange, an amount of $1,000 in cash . He was
then out of work and anxious to obtain property that might

MAHLER
V .

BARKER

Statement

Judgment
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MACDONALD ,
J .

bring in some revenue to supplement his precarious earnings .
He was not in good health and apparently doubtful as to hi s
ability to obtain a living for his family in the future. I think
I am right in concluding that his physical and mental condition

MAHLER were the same then, as at the trial . If so, he was so affected
v '

	

that, to my mind, he was not well equipped to successfull y

192 4

May 2 .

BARKER

carry on negotiations for purchase, nor to complete an exchang e
of properties, when called upon to deal with a keen real-estat e
agent. Smith explained to him that it was not likely that the
property he sought to buy or exchange was available, but event -
ually induced him, on the 27th of November, to inspect th e
property of the plaintiff. Defendant, in such inspection, wa s
not accompanied by his wife who, beyond question, was th e
more competent of the two, to determine whether the property
was suitable for their purposes . The result was, that, on th e
evening of such inspection, the defendant met Smith in hi s
office. They differ materially as to what took place on tha t
occasion. Smith says that the defendant verbally offered t o
purchase the property on certain terms, which were afterward s
outlined in a letter signed by him. While the defendant say s
Smith had such a letter prepared for his signature but that he
refused to sign it . On the 28th of November, Smith, on
behalf of his firm, addressed a letter to Mrs. Mahler, who was
authorized to act for the plaintiff, outlining the terms of a n

Judgment offer and obtained an acceptance from her agreeing to pay a
commission of $200. According to his account of the trans-
action, he prepared a letter, addressed to his firm, setting fort h
terms similar to the other letter and intended to have it signe d
by the defendant . He also provided for a commission to b e
payable, of $100, thus intending to receive commission fro m
both vendor and purchaser. His firm were thus, as agents o f
both parties, in the anomalous position of striving on one han d
to make a sale for the vendor to the purchaser upon the bes t
terms possible and having the difficult task of advising an d
assisting the purchaser in acquiring the same property to th e
best advantage . Armed with the acceptance of the plaintiff ,

Smith took the proposed letter to the defendant 's house for hi s
signature. He refused to sign at first, but subsequently, after
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an interview with his wife, he was induced by Smith to sign MACDONALD,

the letter, containing an offer for purchase and exchange . - The

	

—
parties differ materially, as to what took place at this time.

	

1924

It is asserted by the defendant, and his statement was supported May 2 .

by his wife, that the letter was only signed conditionally . They MAIILER

both state that it was to be held, as it were, in escrow, by Smith,
BARKE R.

and not to become a binding document until Mrs . Barker had
seen the premises and was satisfied to complete the transaction .
Smith, on the contrary, says that there was no condition attache d
to the offer contained in the letter, and that it was intended t o
be immediately operative, so that, in other words, the sale was
completed, except for the usual adjustments which would tak e
place and formal documents be prepared and executed . He
did not, however, ask for nor receive even a cash deposit from
defendant, as one might expect under the circumstances, if hi s
account of the occurrence were accepted .

It was quite apparent that, upon inspection of the premises ,
Mrs . Barker, although she may not have so definitely expresse d
herself, at the time, was not satisfied and, within a reasonabl e
time, notified Smith to that effect . Defendant asked for the
return of the letter, containing his offer of purchase, but Smit h
did not comply with the request and apparently, without deem-
ing it necessary to communicate with the plaintiff, or his wife ,
intimated that, if the defendant persisted in his refusal t o
complete the transaction, further steps would be taken in the Judgment

matter. It is not, however, necessary to determine whether th e
letter containing the offer by the defendant was delivered t o
Smith unconditionally or in escrow, if the contention of th e
defendant prevails that, in any event, the Statute of Frauds ha s
not been complied with .

It is contended, on behalf of the defendant, that the lette r
signed by him, dated 28th November, addressed to Turner ,
Meakin & Co., does not comply with the Statute of Frauds ,
even though the defendant was aware, as to who was the vendo r
and that he, through his wife, was satisfied with the terms con-
tained in defendant's letter .

While one of the grounds, as to the insufficiency of the letter ,
within the statute is, that it does not contain all the terms of
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MACnorSALD, the proposed contract, still, the more important objection is tha t
J .

the parties to the agreement are not sufficiently described .
1924 In Potter v. Duffield (1874), L.R. 18 Eq. 4 at p. 7 Sir

May 2 . George Jessel, M .R., in quoting from the judgment of Sir Joh n
MAnLrs Taylor Coleridge, in the case of Williams v . Byrnes (1863) ,

r

	

1 Moore, P .C. (N.s.) 154 at p. 195 says :
BARKER

"'The words [that is to say, the words of the statute] require a writte n

note of a bargain or contract, the statute clearly making no distinction

between these two words . This language cannot be satisfied unless th e

existence of a bargain or contract appear evidenced in writing ; and a

bargain or contract cannot so appear unless the parties to it are specified ,

either nominally or by description or reference .' "

He then adds :
"I take that to mean that the statute will be satisfied if the parties are

sufficiently described, so that their identity cannot be fairly disputed .

The counsel for the plaintiff contends that you may describe one of th e

parties as the vendor of the estate ; but the statute cannot mean that .

It requires the parties to be described in such a manner as there can be

no fair or reasonable dispute as to the person who is selling or buying. "

Here, while the plaintiff, as the other party to the contract ,
is not mentioned in the letter, it is asserted that the letter con-
taining the offer is addressed to his agents and is a complianc e
with the statute . I am referred, in support of this proposition ,
to Halsbury 's Laws of England, Vol. 7, p. 371, par. 765, as
follows :

"It is sufficient if the memorandum contains the names of both of the

parties entering into the contract, though one of them may be an agen t

for an undisclosed principal . "
Judgment

Further, that even if the plaintiff had been unknown to the
defendant, as vendor, such letter would have sufficed to fulfi l
the statutory requirements. Filby v. Hounsell (1896), 2 Ch.
737, also Morris v . Wilson (1859), 5 Jur . (N.s.) 168, are cited
in support of this statement of the law . I think the defendant
was well aware that the parties to whom his letter was addresse d
were simply agents but it may not have been clearly stated a s
to who was actually the owner of the property . In view of the
discussion of Filby v. Hounsell, supra, in Lovesy v . Palmer

(1916), 2 Ch. 233, I think the statement of the law in thi s
connection (above quoted) should not be accepted in too broad
a sense but should be qualified, so as to apply only to a memo-
randum which creates a contract binding upon the agent .
Younger, J . in the case just mentioned says (pp . 243-4) :
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"I have looked for, but I have been unable to find, any other case where MACDONALD,

it has even been suggested that an unnamed principal can sue or be sued

	

J .

on a contract to which the statute applies where he is not himself suffi -
ciently described in the memorandum, except in a case where by the 192 4

memorandum the agent is himself liable on the contract. And I should May 2 .
not expect to find any such authority, because it appears clear that, unles s
the agent is liable on the contract, you can on the hypothesis have no MAHLE R

memorandum of any agreement at all . And the case cited in the argument BARKE R
of Filby v. Hounsell (1896), 2 Ch. 737, namely, Morris v . Wilson [(1859)] ,
5 Jur. (N.s .) 168, as justifying the view there contended for and ultimately
adopted is tomy mind quite consistent with what I have said, because I
think it may very well have been that Wood, V .C. was there of opinio n
that the agent had made himself personally liable .

"Further, if it was in fact decided in Filby v . Hounsell (1896), 2 Ch.
737 that there could within the statute be a sufficient memorandum of a n
agreement where the principal was not named and the agent was not
bound, then I do not think that the decision can stand with the othe r
authorities, such as Rossiter v . Miller [ (1878)1, 3 App. Cas . 1124 an d
Jarrett v. Hunter [ (1886) ], 34 Ch . D. 182 or with the statute as I
read it . "

Here the agents did not render themselves liable to sell th e
property to the defendant. They did not purport in writin g
to complete a sale by execution and delivery to defendant o f
any document .

The connection of the plaintiff with the letter containing th e
offer of purchase, as vendor of the property, could only be estab-
lished by oral evidence . This, in the words of Sir Geo . Jessel ,
in Potter v . Duffield, supra, is "exactly what the Act says shal l
not be decided by parol evidence ." He emphasized this posi -

Judgment
tion as follows (p . 8) :

"I should be thrown on parol evidence to decide who sold the estate, who
was the party to the contract, the Act requiring that fact tobein writing. "

I do not think that the letter of the agents to Mrs . Mahler,
under date of the 28th of November, 1923, outlining the offe r
of the defendant, even though accepted by the wife, on behal f
of the plaintiff, alters the situation to the benefit of th e
plaintiff. The connection between this letter and one of sam e
date containing the offer is not indicated in writing .

"The name of the person with whom the contract was to be made doe s
not appear in the instrument, nor on any other paper connected with it ,
and capable of being considered as completing with it a note or memo-
randum of the transaction" :

Sir John T. Coleridge in 14Tilliams v . Byrnes, supra, at p . 195 .
The Statute of Frauds has thus not been complied with .
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MACDONALD, In dismissing the action, I think it well to observe that if I
J.

had come to a conclusion that defendant had unconditionall y
1924 executed a contract which complied with the Statute of Frauds ,

May 2 . I proposed to direct argument as to whether the facts in thi s

MAxLER case did not warrant an application of Lord Cairns's Act. In
v

	

that event, if I had exercised a discretion and directed a refer -
BARKER

once, as to the damages, if any, suffered by the plaintiff, i n
preference to granting specific performance of the agreement ,
which included the exchange of the homes of the parties, I
would have pursued a like course to that adopted by Boyd, C .
in Gough v. Bench (1884), 6 Ont . 699 under somewhat similar
circumstances .

The action is dismissed with costs .
Action dismissed .

Criminal law—Intoxicating liquor—Unlawful sale—Evidence of—Duties o f
so-called "stool-pigeons" discussed—B .C. Stats . 1921, Cap . 30, Sec. 26.

June 4 .
	 Three police officers in plain clothes stationed themselves at night in a

motor-car at the curb in front of a house suspected of containing liquo r
for sale . The accused walking along the sidewalk came to a poin t
between the motor-car and the house when he was asked by one of th e
officers whether he could get a bottle of whisky for them. He turned
to go towards the house when one of the officers started to follow hi m
but to this he objected . He then went to the house and rapped at a
window through which a bottle of whisky was handed to him by a
woman. He took it to the officers and received $4 for it which h e
subsequently paid to the woman . An appeal from a conviction to th e
Supreme Court for the unlawful sale of liquor was dismissed .

Held, on appeal, affirming the decision of MORRISON, J . (MCPHILLIPS, J.A .
dissenting), that the appeal should be dismissed as it is impossible to
say that there was no evidence to support the view that the magistrat e
took in holding that there had been a sale by the accused to the polic e
officers .

COURT Of

	

REX EX REL. WARD v. BERDINO.
APPEA L

192 4

REX
V .

BERDIN O
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Statement APPEAL by the accused from the decision of MoXRisov, J .
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of the 23rd of January, 1924, dismissing an appeal by way of COURT
OA

case stated from the decision of the deputy police magistrate at

	

----
Vancouver convicting the accused of unlawfully selling liquor 1924

to police officers contrary to section 26 of the Governmen Liquor June 4 .

Act (B.C. Stats . 1921, Cap. 30), and sentencing him to si x
months in Oakalla Gaol . On the 9th of August, 1923, at
11.55 p.m. accused was walking on Union Street, VTancouver,
to his residence which was next door to 551 Union Street .
Immediately in front of 551 Union Street was an automobil e
at the curb in which were seated A. D. Ramsay and two other
police officers. When accused reached a point between the auto -
mobile and 551 Union Street the officers engaged him in con-
versation and told him they wanted a bottle of whisky and aske d
him if he could get one for them. Accused then started for
551 Union Street and when one of the officers followed him Statement

accused objected to his following, when he proceeded alone t o
house 551. A bottle of whisky was handed to him from a
window by a woman who was aroused by his knocking. Accused
then returned with the bottle of whisky and on giving it to A .
11 Ramsay received $4 for it. He then returned and paid the
woman in the house the $4. Accused appeared to be known by
the occupant of the house No. 551. It was contended that the
accused merely acted as agent for the police officer and that h e
did not make a sale. The question put by the deputy police
magistrate was as follows :

"Was I right in holding that the accused had made an illegal sale o f
intoxicating liquor to the police officer A. D. Ramsay? "

The appeal was argued at Vancouver on the 5th of March,
1924, before MACDONALD, C .J.A., MARTIN, MCPHILLIPS and
EBERTS, J.A.

J. E. Bird, for appellant : The accused in this case merely
acted for Ramsay the officer . He made no profit but paid the
whisky vendor the $4 that Ramsay handed him : see Rex v.

Bogeotas (1912), 18 B.C. 123 ; 22 Can. Cr. Cas. 113 ; O'Sulli-

van v. Michas (1914), 23 Can. Cr. Cas. 169. Whether the Argument

money was paid before or after he got the bottle makes no
difference : see Reg. v. Mullins (1848), 3 Cox, C .C. 526 ; Rex
v . Bickley (1909), 73 J.P. 239 ; Carter v . Long & Bisby

REx
V.

BERDINO

v1rJa. r
?G~~cz&~s3ti
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COURT OF
APPEAL

192 4

June 4 .

REX
V.

BERDIN O

Argument'

MACDONALD ,
C .J .A .

MARTIN, J .A.

(1896), 26 S .C.R. 430 ; De Laval Separator Co. v. Waltvorth
(1908), 13 B .C. 295 at p. 296 ; Rex v. Donihee (1921), 36
Can. Cr. Cas . 293 ; Pasquier v . Neale (1902), 2 K.B. 28'T .

Orr, for respondent : The cases referred to are all bona fide

eases of innocence. This man broke the law in selling and he
broke the law in buying. As to the police officer being a n
accomplice see Rex v. Nat Bell Liquors, Ld. (11,22), 2 A.C .
128 ; (1922), 2 W.V.R. 30. He is doing a prohibitive act .
If he pays $4 for the bottle it is his bottle until he gets the $ 4
from the officer.

Bird, in reply.
Cur. adv. vult .

4th June, 1924 .

MACDONALD, C.J.A. : I would dismiss the appeal .

MARTIN, J .A . : This is an appeal from a judgment of Mr.
Justice MoRRIsoN in the Supreme Court, whereby he affirme d
the conviction of the appellant by the deputy police magistrate
of Vancouver for unlawfully selling intoxicating liquor to one
A. D. Ramsay on the 9th of August last . From the some-
what meagre facts as stated by the convicting magistrate i t
appears that three police officers (presumably inplain clothes) ,
including Ramsay, stationed themselves at night in a motor-ca r
at the curb in front of a house, No. 551 Union Street, Van-
couver, and about midnight when the accused, who lived nex t
door, in walking in the direction of his own house, came to wher e
the police officers were stationed, he and some of them became
engaged in conversation and they asked him if he could get a
bottle of whisky for them, whereupon he (not knowing who they
were) went to said house No. 551 and, after knocking at a
window, got a bottle of whisky through it from a woman an d
took it to one of the officers and got $4 from him in return ;
in going from the car to the house for the whisky one of the
officers began to follow the accused but the latter objected. The
accused was well known to the occupant of No . 551 and had
frequently been therein, and he "paid" (as the case puts it), at
a time not specified, to the occupant the $4 that he had receive d
from the policeman, but the case is strangely silent upon the
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point as to the time and circumstances wherein he "paid" said COURT OF

APPEA L
$4, or the interest, if any, the accused had in the transactio n
either as a partner of, or an agent for said occupant or otherwise .

	

1924

Certain decisions, none of which is binding on us, were cited June 4 .

in support of the submission that the said facts disclose in law

	

RE x

no offence because the only inference to be drawn from them
BER.IN O

is that the accused was acting as agent for the police officers ,
butafter carefully considering all of said decisions I find they
differ materially from the facts before us, even assuming they
are sound in law. Two of them in County Courts, Rex v .

Bogeotas (1912), 18 B.C. 123, and O 'Sullivan v. Michus

(1914), 23 Can. Cr. Cas. 169, are cases where beer was law-
fully sold in licensed premises to a waiter from unlicensed
premises who was given money by guests in the latter premise s
to procure it for them, which he did, and it was held that in
such circumstances the waiter was the agent of the guests : Rex

v . Davis (1912), 4 O.W.N. 358, is a similar case ; and in
Rex v. Donihee (1921), 36 Can. Cr. Cas. 293, the accused
was expressly asked by the informant "to buy a bottle for me"
and given $5 for that purpose . But it is to be observed tha t
in the case of Pasquier v. Neale (1902), 2 K.B. 287, the
King's Bench Division, composed of Lord Alverstone, C .J . ,
Darling and Channell, JJ. refused to set aside the conviction
of a restaurant-keeper for selling wine without a licence, th e
charge being founded on the facts that a waiter in the accused's MARTIN, J .A .

restaurant had supplied a guest with a pint of claret which h e
had procured for the guest from nearby licensed premises i n
which the accused was a partner, and it was strongly argued
that the only inference that the magistrate could draw from th e
facts was that the waiter must be regarded as the agent of th e
guest, but the Court unanimously refused to take so narrow a
view of the whole facts and the duty of the magistrate thereupon ,
saying, per the Chief Justice (pp . 289-90) :

"The learned magistrate has drawn the inference of fact that there ha d
been a sale of the wine to Finnigan by the appellant's servant at 16 ,
Gerrard Street, and the only question for us is whether there was any
evidence to justify the inference so drawn . It is impossible for us to say
that a magistrate is not at liberty to draw inferences of fact unless the y
can be conclusively proved to be true inferences . Was there not ampl e
evidence here on which the particular inference could properly be drawn ?

1 0
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COURT OF On one side it is said boldly that the appellant's servant, in procuring th e
APPEAL wine, was acting as the agent of the customer ; while on the other side it

1924

	

is contended that a man, who has a licence to sell wine at one particular
place, by keeping a restaurant without a wine licence at another plac e

June 4 . promotes very effectively the sale of his own wines . It is obvious that, i f
— it is proved that the waiter is buying for the customer, the charge of sellin g

REx

	

wine without a licence cannot be supported ; nothing could be simpler .

BERDINO
facts ; and I cannot assent to that contention . It is impossible to say tha t
there was no evidence to support the view which the magistrate took. "

Likewise, in the case at Bar I agree with my brother the Chie f
Justice that on the facts before us we would not be justified i n
reversing the judgment of the learned judge appealed fro m
and thereby setting aside the conviction which he affirmed ,
because in my opinion, to use the Lord Chief Justice's words ,
"it is impossible to say that there was no evidence to support th e
view which the magistrate took" in holding that there had been
a sale by the accused to the police officers whatever his undis-
closed business relations may have been with the woman fro m
whom he actually got the whisky through the window .

It is opportune to repeat here the observations I made re-
cently in In re Government Liquor Act and Rainier Bottling

Works, 31st January, 1924 (now in the press*), upon the ligh t
in which clandestine operations of this kind are open to b e
regarded :

"I will only repeat . to make this clear once more, that when peopl e
engage in such very exceptional and suspicious cireumstaces in a busines s

MARTIN, J .A .
of this description, they must realize that their operations cannot be viewe d
as transactions in the ordinary course of business from which Courts o f
Justice can draw the ordinary inferences and view them in the ordinar y
light as between reputable merchants, and, therefore, they must realize if
they do persist in engaging in such operations they are likely to have thos e
inferences drawn against them which their conduct invites . "

In cases of this nature the Court will not allow itself to b e
hoodwinked by the accused's observations of sham business
formalities into regarding extraordinary spurious transaction s
as ordinary genuine ones, and I entertain no doubt that bot h
the learned judge and the magistrate below took the correct
view of this particular transaction in the light of all the cir-
cumstances.

It further appears that this conviction was brought abou t

" 33 B .C . 443.

v'

	

But it is said that the magistrate must necessarily take that view of the
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because the police had reason to suspect that the law was being CORT OEF

violated in the house in question, and so laid the trap outline d
in the case stated to stop such violations and to secure the con-

	

1924

viction of those concerned therein, and as something was said June 4 .

during the argument about the employment of "stool-pigeons,"

	

RE X

so-called, this is an opportune time to make some observations

	

v
BERDIN O

thereon in the public interest, because the law and practice i n
that behalf continue to be persistently and harmfully mis-
represented in various quarters, which misrepresentation has
tended to hamper and impede police officers, magistrates, and
others in the discharge of their duty to see that the law is
enforced according to long-established legal precedent and usage .
By the loose term "stool-pigeon" I believe is popularly meant a
person known in the law as a police spy or agent provocateur ,
either specially or regularly employed by the police to assis t
them in the detection of crime in a variety of ways as decoy s
or ostensible confederates, by laying traps to apprehend crim-
inals, though such traps are also constantly laid by the regula r
members of the police force in general or those attached t o
particular branches thereof for special service .

To any one at all familiar with the history of our crimina l
jurisprudence the suggestion that such special agents have no t
been employed from legal time immemorial will come as a
surprise, for the contrary is notorious, and unless special mean s
were employed to secure convictions in special classes of cases MARTIN, 'LA-

the law could not be enforced and would become a mischievous
laughing stock or dead letter. Without attempting to enum-
erate even the ordinary classes of cases in which such mean s
are necessarily resorted to I shall mention, by way of illustra-
tion merely, those connected with offences against the safety o f
the State, the noxious drugs traffic, the liquor traffic, "knockin g
down" fares on railways, stealing in the mails, and sexua l
offences against young persons and others, and one has only to
pick up, at hazard, almost any volume of the English or Cana-
dian criminal reports to find illustrations of such traps being
laid and convictions obtained thereon as a matter of course .
Among said offences those connected with the unlawful sale of
liquor and drugs are particularly hard to suppress because of
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the facilities the traffic offers for making large and speedy
profits and the extent to which they are notoriously carried o n
reaches even to quarters which ought to be above suspicion ye t
from which the lawbreakers receive active support or sympathy ,
hence special means must necessarily be invoked to combat a n
evil of such wide and sinister ramifications.

Instances of the practice of laying police traps can be multi-
plied indefinitely, but I think it sufficient to cite only a fe w
modern and recent cases, and I shall begin (and it is a striking
coincidence) by referring to one cited by the appellant herein ,
viz ., Pasquier v . Neale, supra, wherein a conviction for unlaw-
fully selling wine was obtained by means of the evidence of
an agent provocateur ("stool-pigeon," as some would stigmatize
him) in the shape of "an excise officer named Finnigan," wh o
induced the unsuspecting waiter to serve him with the clare t
which led to his master's conviction.

In Rex v. Bickley (1909), 73 J.P. 239, a woman spy ha d
been employed by the police to secure by pretences a convictio n
for supplying noxious things with unlawful intent and the
Court of Criminal Appeal held, as correctly reported in th e
head-note, tha t

"A police spy or agent provocateur is not an accomplice, and the practic e
that a jury should not act on the uncorroborated evidence of an accomplic e
does not apply to the case of such a person . "

In Henry v. Heuser (1910), 6 Cr. App. R . 76, the accuse d
was convicted of gross indecency by means of a trap laid b y
the police, who employed a young man for the purpose, wh o
went with the suspected person into a lane where police officers
were hidden pursuant to an arranged plan, and an appeal wa s
taken to the Court of Appeal, composed of Lord Alverstone,
C.J., Mr. Justice Pickford and Mr. Justice Avory, on the point
as to whether the police who planned the trap should be regarde d
as accomplices and hence corroboration of their testimony woul d
be necessary, but the Court held :

"There is no ground for saying that when the police have informatio n
that an offence is likely to be committed, and go to the place for the pur-
pose of detecting it, they thereby become accomplices merely because the y
assent to the informer going there too, for the purpose of entrapping th e
offender ."

In Rex v . Mortimer (1910), 80 L.J., K.B. 76, a conviction
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for unlawfully using a house for betting purposes had been COURT OF
APPEAL

obtained by a trap laid by the police by means of a letter written
by a fictitious person, and in delivering the judgment of the

	

192 4

Court of Criminal Appeal upholding the conviction, Lord June 4 .

Alverstone, C.J., at pp. 77-8, said :

	

RE x
"I do not like police traps any more than does anybody else ; but at the

	

v .
same time there are some offences the commission of which cannot be found BERDIN O

out in any other ways, and unlawful acts done in consequence of the trap
are none the less unlawful . "

A striking case is Rex v. Chandler (1913), 1 K.B. 125 ; 77
J.P. 80, before the Court of Criminal Appeal, composed o f
Lord Alverstone, C .J., Channell and Avory, JJ., wherein the
appellant had been convicted of shopbreaking upon the evidence
of a servant of the owner of the shop, who had, by arrangemen t
with the owner, enabled the appellant to make duplicate keys
by means of which he entered the shop, whereupon he "wa s
arrested by police officers who had been keeping watch nearby, "
they having been informed by the servant of the arrangement
that he had made with the appellant to commit the offence upo n
that night. It is instructive to note that the Court in givin g
judgment (J .P. 80), said that the appellant, according to hi s
own statement, had been defying Scotland Yard for fourtee n
years ; fortunately for society at large his criminal depreda-
tions were at last brought to an end by the trap the police
successfully set for him .

The most recent illustrations of the practice I shall quote 'T'''' .''--

is Rex v. Annie Woad/tam (1924), 68 Sol. Jo. 283, wherein
a fortune teller was convicted at Richmond Police Court on th e
evidence of two women, members of the Women's Police Patro l
attached to Bow-street police station, who detailed the circum-
stances shewing the successful trap they laid for the suspecte d
accused on two different occasions upon which they paid he r
money for having their fortunes told, for which two offences sh e
was fined the sum of £40 or two months' imprisonment on each
conviction.

Such being the law and practice in regard to this long estab-
lished and unfortunately necessary system for the protection o f
the law-abiding people of the land, it only remains for the Court s
to see, in cases which come before them, that in its operation
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there shall be no abuse, and in justice to all concerned I feel i t
right to say that no ease of abuse has yet reached this th e
highest Court of the Province .

It follows that the appeal should be dismissed .

BEROrxo

	

McPxILLIPS, J.A . : In my opinion this appeal must succeed .
With great respect to the learned judge from whose decision th e
appeal is taken, the necessary and compellable answer to th e
question put in the case stated is an answer in the negative.

The case is in exceedingly small compass and easy of under -
standing. The facts are undisputed . The accused is asked
by the police officer (Ramsay), who is in plain clothes, to ge t
him a bottle of whisky, the intention being upon the part o f
the police officer to bring about an infraction of the law, i .e . ,
an illegal sale under the Government Liquor Act, and as to thi s
phase of the matter I will later have some observations to make .
Upon these facts, what was the relation the accused bore to the
police officer ? Can there be a shadow of a doubt but that h e
was the agent of the police officer to purchase the bottle o f
whisky? That the accused in first instance paid the purchase
price out of his own money does not change the situation one
iota. It is admitted that the accused did pay the purchase
price, $4, to the lady from whom he got the bottle of whisky ,

MCPHILLIPS, but for whom did he act in obtaining the bottle of whisky ?
r ' A ' Unquestionably for the police officer not for himself ; the

accused did not want the whisky, he was commissioned to ge t
the whisky, did so, and at once made delivery of it to the polic e
officer and received $4 from the police officer, the exact su m
he had paid to the lady from whom he had there and the n
obtained it to the knowledge and within the sight of the polic e
officer. Yet it is contended that the transaction was a sale b y
the accused to the police officer. With great respect to any
contrary opinion, can there be any doubt about this transaction ?
I fail to see how there can be . The purchase of the bottle of
whisky was a purchase by the police officer through his selecte d
agent or intermediary, and it is idle to contend to the contrary .
The accused acted only upon the express request of the polic e
officer to get him a bottle of whisky, the police officer was th e

COURT OF
APPEA L

1924

June 4 .

RE x
v .
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propelling cause, and the buyer in the transaction, the lady COURT O F

being the seller . The accused merely carried out the reques t
made and without reward . How is it possible to contrive out

	

1924

of this transaction two sales when palpably there was but the June 4.

one sale ? There can be but one answer and that is there was

	

REx

but one sale and the accused was neither the buyer nor seller

	

V .
BERDIlV'O

in the transaction ; he was the agent of the police officer and

carried out the request made of him within the eyesight of th e
police officer, yet that police officer presumes to say that the ac t
of the accused in obtaining the bottle of whisky was a purchas e
of a bottle of whisky by the accused for himself and then a
re-sale to him, the police officer, i .e ., two sales took place upon
the admitted state of facts . All I can say is that there is no t
a scintilla of evidence supporting any such contention nor doe s
the case stated so state the facts . The case stated is clear to
demonstration that there was but one transaction, one sale, and
with this so apparent how futile it is to contend otherwise . I
do not know that it could be said here that the accused (the
agent) concealed or did not disclose his principal and did not
contract merely as agent (Heald v . Kenworthy (1855), 10 Ex.
739 ; 24 L.J ., Ex. 76 ; 102 R.R . 800 ; Irvine v. Watson
(1880), 5 Q.B.D. 414 ; 49 L.J., Q.B . 531 ; 42 L.T. 800) ,
but were it the case and had the purchase price for the bottl e
of whisky ($4) not been paid, whilst the accused would in law nlcPxllsxPS,
be liable to the seller, it would have been within the option of

	

J .A•

the seller on discovering the principal, the police officer in the
present case, to sue either the principal or agent . But can
there be any doubt in the present case ? It is impossible fo r
any Court to listen to the contention of the prosecution that upo n
this case stated there was a sale to and a purchase of the bottl e
of whisky by the accused followed by a further transaction of a
sale of the bottle of whisky to the police officer . It has been
said, and I still endeavour to believe it, although happenings o f
this kind tend to shatter the belief, that in the Crown resides
infallible justice. What has happened here ? The name o f
the Crown has been used to perpetrate that which cannot b e
otherwise described than a travesty of justice . It is not a
matter that can in my opinion be passed over, it calls for stern
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rebuke. This comes of committing the honour of the Crow n
to the tender mercies of a private prosecutor or the action of a

1924

	

municipal authority . The attempt here to build up a contrac t
June 4 . of sale to the accused of the bottle of whisky and then a sale

REx

	

from the accused to the police officer because the accused mad e
v .

	

payment of the $4 to the lady, being his own money, is puril e
BERDI \ O

in its nature and is without force . It is admitted law that a
person sending another to a shop to buy goods without givin g
him the money to pay for them gives to him the necessar y
incidental power of pledging his credit (Story on agency, p . 77 ;
Saunders v . Dence (1885), 52 L .T. 644 ; Rosenbaum v. Belson

(1900), 2 Ch . 267 ; 69 L.J., Ch. 569 ; 82 L.T. 658) . It is
also well known and admitted law that the principal is boun d
to remunerate the agent and to reimburse him for all prope r
expenditure and to indemnify him against liabilities properl y
incurred in the course of the agency, and in the present cas e
when the police officer gave the accused the $4, the purchas e
price of the bottle of whisky, he was only doing that which th e
law required him to do. It was not the creation of a contrac t
of sale of the bottle of whisky by the accused to the polic e
officer, it was reimbursing him for his proper expenditure i n
fulfilling the request made to him to get a bottle of whisky .

It is to be noticed that in the present case police officer s
MCP$ILLIPS, masquerade in plain clothes and instigate a young man to per-

J .A .

	

petrate an offence with the severe punishment attached theret o
of six months in the common gaol .

We have officers of the law, police officers, posing in the guis e
of ordinary citizens who ingratiate themselves with the passer -
by, the accused, and prevail upon him, as they think, to trans-
gress the law, but he does not really do so. It is perilou s
indeed, to "outrage public opinion," and the present case i s
close to the line if it is not really over the line, as I make bol d
to believe it is. It cannot be other than reprehensible and drag s
the name of the Crown into the dust to have happenings o f
this kind .

The police officers, as it would appear in the present case ,
played the part of "stool-pigeons," persons employed as decoys .

"A band of rooking officials with cloke bagges full of Citations an d

COURT OF
APPEAL
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Processes, to be serv 'd by a corporalty of griffinlike Promooters and COURT OF

Apparitors " :

	

APPEAL

Milton, Reformation in England .

	

192 4
"He was much rooked by gamesters, and fell acquainted with that un-

Aubrey, Lives Sir J . Denham .

	

RE X

"His hand having been transfixed to a table, only because it innocently

	

v .
concealed a card, with which he merely meant to `rook the pigeon' he was BERDINO

then playing against" :

John Bee, Essay on Samuel Foote .
"Rookers and sharpers work their several ends upon such as they make

a prey of" :

Kennet, tr . of Erasmus's Praise of Folly, p . 76. (Davies) .
The part played by the police officers, I have no doubt, wa s

a very distasteful and disagreeable job for them, but they wer e
no doubt instructed by some authority to proceed in this way .
Methods of this kind can only in the end "outrage publi c
opinion." Justice has been said to be "the quality of bein g
just ; just conduct ." Can it be said that the conduct of the
police officers here was just conduct ? The answer must be No .
In very early times justice was depicted in striking words :

"This was the trouthe that the kynge leodogan was a noble knyght an d
kepte well justice and right" :

Merlin (E .E.T.S.) iii, 466.
Justice has always been interpreted as the nearest possibl e

approximation to the vindication of right. Here we have in -
citation to break the law, then the cruel application of the rod atcPH;LLIPS ,

J.
decoyed into getting a bottle of whisky for experts in the detec-
tion of crime. The act is cited as a sale of liquor in contra-
vention of the law and the accused so worked upon mus t
languish in gaol associated with criminals for the period of si x
months with the very probable result or risk at least of drivin g
the accused to a life of crime . Can such methods be approved ?
I think not. I, at least, will not refrain from expressing m y
disapproval .

I can well believe that the accused in this case was over-
whelmed with surprise to be dragged into the magistrate ' s Court
in this manner, he surely thought that at least the people wh o
suggested and requested him to do an act of seeming kindness
to them would not be his accusers, but it would seem to be th e
case. It reminds one of the saying :

sanctified crew to his ruine" :

	

Jane 4.
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"Thou Nast appointed justices of peace, to call poor men before them
APPEAL about matters they were not able to answer" :

1924

	

Shakes . 2 Hen. VI., iv ., 7.45 .

June 4.

	

There is little in the present case that resembles the though t

BERI)I N o
Shakes . M . of V. iv . 1 .197 .

Here we have police officers inducing the accused to do tha t
which would, in their opinion, bring about the contravention o f
the statute law and impose against the accused a punishment o f
six months in gaol without the option of a fine or any possibl e
reduction or mitigation of the punishment . That which wa s
done here, in my opinion, was not an infraction of the Act, bu t
if it could be said to in any manner partake of an infractio n
there would be the technical offence and punishment woul d

McpHn,mps, follow, the magistrate or judge powerless to mitigate the iro n
J .A . heel of the law . This consideration gives one need for grav e

thought and careful introspection, and calls for the application
of the well-known principle set forth at p . 436, of Broom' s
Legal Maxims, 8th Ed. :

"'The principle,' remarked Lord Abinger, 'adopted by Lord Tenterde n
(see Proctor v. :Rainwaring [ (1819) 1, 3 B. & Ald . 145), that a penal law
ought to be construed strictly, is not only a sound one, but the only one
consistent with our free institutions . The interpretation of statutes ha s
always in modern times been highly favourable to the personal liberty o f
the subject, and I hope will always remain so .' "

I have no hesitation in coming to the conclusion, for the fore -
going reasons, that the appeal should be allowed, the conviction
quashed and set aside.

Appeal dismissed, McPhillips, J.A. dissenting .

Solicitors for appellant : Bird, Macdonald, Bird & Collins .

Solicitors for respondent : McKay & Orr.

	 expressed in the following :
REx

	

"Earthly powers doth then show likest God's, when mercy season s
v .

	

Justice" :
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EVANS, COLEMAN S, EVANS LIMITED, ET AL. v .

THE ROMAN PRINCE .

Admiralty law—Practice—Amendment of proceedings—Adding part y
plaintiff—Failure to amend in accordance with order—Circumstances may 13 .

negativing election to abandon amendment Amendment of judgment
EvAN s ,and prior proceedings allowed.

	

COLEMAN &

In the course of trial in the Admiralty Court plaintiff was allowed to EVAN s

amend by adding a party plaintiff, but failed to formally amend TIIE ROMA N
pursuant to the order and entered the formal judgment with only the PRINCE

original plaintiff named therein, and proceeded to assess damage s
before the registrar .

Held, in the circumstances (set out in the judgment) -plaintiff had no t
elected to abandon the order for amendment and should be allowed t o
have the judgment and prior proceedings amended in accordanc e
therewith .

MOTION to amend judgment by adding a name as party
plaintiff. Heard by MARTIN, Lo. J.A. at Vancouver on the Statemen t

11th of April, 1924.

Hossie, for plaintiff .
Griffin, for defendant .

13th May, 1924.

MARTIN, Lo. J.A . : This is a motion to amend the judgment
herein after it has been duly entered by adding the name o f
the Evans, Coleman Wharf Company Limited to the style of
cause as a party plaintiff. The fact is that during the course
of the trial a motion was made by plaintiff to amend the pro-
ceedings by adding the Wharf Company as a plaintiff with it s
consent, and after a lengthy argument the amendment wa s
allowed on the 13th of July last, as clearly appears by my note s
and by the registrar's record. No terms were imposed upon Judgmen t

the plaintiff other than it was to pay such costs as I migh t
decide in my discretion would be just in the circumstances, a s
to which many authorities were cited ; the plaintiff accepte d
this position and I reserved judgment after argument thereupon
and the case proceeded and was decided by me upon the prope r
assumption that the Wharf Company was a party plaintiff. In
the brief note of my judgment, which I handed down on the

15 5

MARTIN,
LO . J.A .

1924
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MARTIN, 27th of November, 1923, in advance of my reasons for judg-
ment, I used, as ordinarily and informally in such case, an

1924

	

abbreviated style of cause omitting the added plaintiff, and later ,
May 13 . when the formal order was drawn up, by some strange oversigh t

or misapprehension of the said amending order of the 13th o f
July last, the name of the added plaintiff was omitted. It is

v .

	

now sought to rectify this slip and error by amending the judg -
H ROMEAN ment so that it shall contain the names of both plaintiffs . In

opposition to the motion it is objected that by failing to formall y
amend the proceedings pursuant to the order which it is con -
ceded was made, and by taking out and entering the formal
judgment, with only the original plaintiff named therein, and
by proceeding thereunder to assess the damages before th e
registrar the plaintiff has evidenced its election to abandon th e
said amending order and therefore the present motion shoul d
not be granted. In answer to this objection, the plaintiff's
counsel says that he had no intention whatever of abandonin g
the order which he accepted at the trial, and that the error h e
fell into was occasioned by an erroneous note in his brief mad e
at the trial that the whole question of amendment was reserved
and not only the costs thereof ; that he was confirmed in hi s
error by misapprehending my said advance note of judgment ;
and that the proceedings before the registrar were simply t o
ascertain the amount of the damages and had no reference t o

Judgment the liability of any party therefor, which was a question for
the Court and could not be referred, and hence no prejudice t o
the defendant has been occasioned by the said slip or error .

In all the unusual circumstances I would not be justified, I
think, in coming to the conclusion that there has been an electio n
by plaintiff to abandon the order it obtained and accepted afte r
strong opposition : abandonment is always a question of inten-
tion and after the reasonable explanation given by counsel fo r
the omission of the name in the judgment and the prior failur e
to actually make the amendment ordered at the trial, I see no
good reason for refusing to amend the style of cause in the judg-
ment to shew its true state, because as it now stands it does not
represent the judgment I intended to deliver, in that one of th e
parties to it has been excluded from the proceedings after I

EVANS ,
COLEMAN &

EVANS
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ordered that it should be included, hence in a very important MARTIN ,
LO. J.A.

particular, viz., as to the parties before it, the judgment of th e
Court is misrepresented upon its own records . Such being the 192 4

position of the matter there can be no question about my juris- May 13 .

diction to make the judgment conform to the true position of EVANS ,

affairs in which it was pronounced, which I consequently order COLEMAN &
EVANS

to be done, and leave is also given, as prayed, to make such other

	

v .

amendments in the prior proceedings as may be necessary .

	

THE ROMAN
PRINC E

The costs of and occasioned by this motion shall be costs to
the defendant and set off against those due to the plaintiffs .

In connection with my observations during the argument as
to the wide and absolute nature of the powers given by ou r
Admiralty Rules 29-32 over the interests of "Parties," I deem Judgment

it desirable to refer to my judgment of the 7th inst ., in this
Court, in Wrangell v . The Steel Scientist [ante, p. 114], wherein
the decision of the Privy Council in Dominion Trust Company

v . New York Life Insurance Co . (1918), 3 W.W.R. 850 ;
(1919), A .C. 254, is considered, and it fortifies me in the vie w
I have taken of the effect of the sweeping language employed
in the rules under which I made the amendment.

Motion granted.

EVANS ,
COLEMAN &

It was held that the costs of and consequent upon an amendment, made EvAN s

upon motion by plaintiff (who succeeded in the action) in the course

	

v .
of trial in the Admiralty Court, adding a party plaintiff, should, in TI3OMA N

the circumstances of the case, be paid by plaintiff to defendant in any PE

1L
RINCE

event, being set off against the costs due by the defendant . Cases
reviewed .

It was held, that the costs of the trial should follow the event, the defend -
ant's contention, that the dispute as to the propriety of employing onl y
two tugs instead of three should be regarded as a separate issue of

Costs—Admiralty—Costs of amendment at trial adding party plaintiff —
Costs of trial following event—Question as to there being a "separat e
issue . "

VANS, COLEMAN & EVANS LIMITED ET AL. v . MARTIN,

THE ROMAN PRINCE. (No. 2) .

	

LO . J .A .

192 4

May 14 .
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MARTIN ,

LO. J .A .

192 4

May 14.

EVANS ,
COLEMAN &

EVAN S
V .

THE ROMAN

PRINC E

Statement

which defendant should get the costs, being rejected . The Ophelia

(1914), P . 46, distinguished ; Seattle Construction and Dry Dock Co .
v. Grant Smith £ Co. (1919), 26 P .C . 560, referred to.

M OTION to settle certain questions of costs reserved unde r
a judgment for the plaintiffs. Heard by MARTIN, Lo. J.A. at
Vancouver on the 11th of April, 1924 .

Hossie, for plaintiff .
Griffin, for defendant.

14th May, 1924 .

MARTIN, Lo. J.A. : This is a motion to settle certain questions
of costs reserved under the judgment for the plaintiffs herei n
of the 27th of November last.

First, as to the amendment granted on the 13th of July during
the hearing, adding The Evans, Coleman Wharf Company Lim-
ited as plaintiff, I have carefully considered this question in th e
light of the special circumstances of the case, which must alway s
govern the exercise of a proper discretion, since it is impossibl e
to formulate any general rule which could adequately cover o r
anticipate those ever-varying circumstances which should deter -
mine the application of a milder or stricter order for costs .
Many cases have been cited by counsel and referred to by me ,
and the matter was recently considered by my brothers an d
myself in the Court of Appeal in Farquharson v . Canadian

Pacific Ry . Co. (1922), 3 W.W.R. 537 ; 31 B.C. 338, wherein
the decision of the learned trial judge was set aside because a
wrong principle had been applied, and we noted also that eve n
if there had been no such error the imposition of milder term s
was open to his discretion, as in E. M. Bouwden's Patents Syndi-

cate Limited v. Herbert Smith d Co . (1904), 2 Ch. 86 at pp .
92 and 122 ; 73 L.J., Ch. 522, 776 ; and I note that in Per-

forming Right Society v . London Theatre of Varieties (1922) ,
2 K.B. 433, leave was given to add the publishers as necessar y
co-plaintiffs to maintain a copyright action even after the cas e
had been appealed and argued, upon the terms as to costs that
"all the defendants ' costs of action thrown away by the fact that
up to the moment of amendment the action was not maintain -
able, should be the defendants in any event" (pp. 460-1) . In
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Long v . Crossley (1879), 13 Ch. D. 388 at p . 391 a similar MARTIN ,
LO . J .A .

amendment was allowed at the trial, "the plaintiffs paying the
consequent costs" of it and of the adjournment of the trial 1924

which became necessary . A striking case in Admiralty is May 14 .

The Duke of Buecleuch (1892), P. 201, wherein leave was EVANS,
given to add a necessary plaintiff, even after an appeal to the COEVA

LEMAN &

House of Lords, in order to correct a mistake and enable a claim

	

v .
N S

for damages to be assessed upon payment of the costs of the TPRRo EA N

application, pp. 210 and 211-2 . That is an informative case
also, upon the trial, judgment ,and assessment of damages i n
Admiralty, and the following instructive observations belo w
occur on pp . 209-10 :

"The practice in the Admiralty Court goes far to shew that a decree a t
the hearing was never considered final in the sense that a person could not
be introduced afterwards as a party to the suit for the purpose of gettin g
assessed and receiving damages . In the case of The Ilos [ (1856) 1, Sw .
100, where an action was brought, not by the registered owner, but a person
having a bill of sale (whether taken after or before the collision does not
appear), Dr. Lushington, when the matter was before the registrar an d
merchants, refused to dismiss the defendant on the ground of want of titl e
in the plaintiff, ordered the reference to proceed, and added, that if ther e
was any doubt who was entitled to receive the amount of compensation ,
after it had been assessed, he should direct the amount to be paid into th e
registry, and throw upon the party claiming it the onus of establishing
his ownership.

"In The Minna (1868), L.R. 2 A. & E. 97, Sir Robert Phillimore approve d
and followed the case of The Ilos (1856), Sw. 100 .

"It is said by Mr . Barnes, that in both these eases the plaintiffs on th e
record had, or might have had, beneficial rights ; but that does not appea r
to me to meet the point that the Court of Admiralty considered the decre e
of the judge as leaving still open the question of the title of the plaintiff s
as owners of ship or cargo . "

And see Lord Esher's remarks on p . 211 . It is to be noted
that the new plaintiff was added (pp. 210, 212), not substituted
as erroneously stated in the head-note .

I am of opinion that in the circumstances of this case th e
proper order to make is that the costs of and consequent upon
the amendment should be paid by the plaintiff to the defendant
in any event, being set off against those due by the defendant .

Second, as to the costs of the trial, I have come to the con-
clusion that they should follow the event, as in general accord-
ance with rule 132, and do not deem it "fit" to make any other
order. I have given full and careful consideration to Mr.

Judgment
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MARTIN, Griffin's submission that the dispute as to the propriety o f
LO . J .A .

employing only two tugs instead of three should be regarded a s
1924

	

a separate issue, of which the defendant should get the costs ,
May 14. and he relied particularly upon The Ophelia (1914), P. 46 .

EVANS, But in that case there were two quite distinct issues, the firs t
COLEMAN & being a question of faulty navigation, and the second, coxn -

EVAN s

v .

	

pulsory pilotage, which if established would have exonerated the
Tn1ERROC AN defendant ship from liability even if negligent, as pointed ou t

by Lord Parker at p . 51 . But in the case at Bar the issu e
was faulty navigation only (apart from title) in the continuou s
execution of one manceuvre, and in the determination of tha t
question, in the circumstances herein, the proper employment o f
one or more tugs was really no more a separate issue than, e .g . ,
the proper employment of a hawser, of an anchor, or of th e
steering gear to make allowance for wind or tide . This view
is consistent with the principle of the decision of the British
Columbia Court of Appeal in Seattle Construction and Dr y

Judgment Dock Co. v. Grant Smith & Co. (1919), [26 B.C. 560] ; 1
W.W.R. 783, wherein the observations I made, on p . 786, are
in point and cover the present question upon lines identical i n
principle with The Ophelia case.

As to the remaining questions of admissions, and costs of the
two plaintiffs, I see no good reason, in the circumstances, fo r
excluding them from the general rule ; the names of the tw o
plaintiffs are, in pursuance of my judgment of yesterday, upo n
the record and should have been upon it when the formal judg-
ment was entered, and I think that no sound reason has been

advanced for the removal of either of them from said record ,
even if this were the proper occasion to do so and in the absenc e
of a substantive motion to that effect, and in view of the appeal
which has been taken from said judgment . The costs of this
motion will be in the cause.
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MURPHY, J .
(At Chambers )

Criminal law--Sale of medicine containing aeetanilide—Not registered as

	

192 4
licentiate under Pharmacy Act—Provisions of The Proprietary o r
Patent Medicine Act complied with—R .S.B.C. 1911, Cap . 178, Sec. 23— May 19 .

B .C. Stats . 1915, Cap . 59, Sec. 87-Can. Stats. 1908, Cap . 56, Sec . 14 ;
1919, Cap . 66, Sec. 5(1),

	

RE X
v.

Vendors of proprietary or patent medicines registered and put up in
SHERIDA N

compliance with The Proprietary or Patent Medicine Act and con-
taining any of the substances set out in Schedules A and B of th e
Pharmacy Act are not subject to the provisions of section 23 of the
Pharmacy Act if they have complied with all the provisions of The
Proprietary or Patent Medicine Act .

The Proprietary or Patent Medicine Act is in pari materia with section 2 3
of the Pharmacy Act. The Dominion Act lays down conditions unde r
which acetanilide can be sold. Applying said section 23 to the same
facts, both legislative bodies are legislating about the same thing and
with the same object, i .e., the protection of the public. The Provincial
legislation is therefore inoperative .

APPEAL by way of case stated from the stipendiary magis-
trate at Vancouver under section 87 of the Summary Con-
victions Act, B.C. Stats. 1915, Cap. 59. The accused wa s
charged with selling acetanilide not being registered as a
licentiate of pharmacy under the Pharmacy Act, R .S .B.C .
1911, Cap. 178, and amending Acts . Counsel for the accuse d
admitted (1) that accused sold the tablets produced ; (2) that
he was not registered as a licentiate of pharmacy under th e
Pharmacy Act . Counsel for the complainant admitted : (1)
that accused sold the tablets produced in the same state as when
he purchased them ; (2) that accused purchased the tablets Statement

from a company holding a licence granted under The Pro-
prietary or Patent Medicine Act, Can . Stats . 1908, Cap. 56,
and amending Acts ; (3) that accused complied with the pro -
visions of The Proprietary or Patent Medicine Act ; (4) that
the tablets comply with the provisions of The Proprietary o r
Patent Medicine Act . It was found in the evidence : (1) tha t
the tablets sold the accused each contained 1 .94 grains of
acetanilide ; (2) that the box containing the tablets had written
on it "Watkins headache tablets, acetanilide, two grains to

11

REX v. SHERIDAN .
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MURPHY, J . tablet." On the above facts and admissions the charge was dis -
(At Chambers )

-- missed on the ground that the accused was entitled to the pro-
1924

	

tection afforded by section 14 of The Proprietary or Patent
May 19

.	 Medicine Act. The following questions were submitted to th e
REx

	

Court :

SHERIDAN 1911, Cap . 178, and amending Acts, applicable to persons vending pro-
prietary or patent medicines registered under and put up in complianc e
with the said The Proprietary or Patent Medicine Act, being chapter 56
of the Acts of the Dominion of Canada for 1908 and amending Acts, wher e
such proprietary and patent medicines contain any of the substances set
out in Schedules A and B of said Pharmacy Act and when the accuse d

Statement vendors have complied with all the provisions of The Proprietary or Paten t
Medicine Act ?

"2 . Is it necessary for a person selling a proprietary or patent medicine
containing acetanilide put up in compliance with the provisions of the sai d
The Proprietary or Patent Medicine Act to have the qualifications require d
by section 23 of the Pharmacy Act if he has complied with all the pro -
visions of The Proprietary or Patent Medicine Act? "

Heard by MURPnY, J. at Chambers in Vancouver on th e
13th of May, 1924.

Reid, K .C., for the Crown.
J. E. Bird, for defendant .

19th May, 1924 .

MURPHY, J. : I would answer the first question in the affirma-
tive. The concluding sentence of section 5, subsection 1, of
The Proprietary or Patent Medicine Act Amendment Act, Cap .
66, Can. Stats . 1919, reads :

"Such licence shall permit the sale of such medicine in Canada during
the term of such licence ."

The facts stated shew a licence was in existence in reference
Judgment to the particular patent medicine in question. I cannot accede

to the argument that the word "permit" merely implies the plac -
ing of this medicine on the footing of an ordinary article o f
commerce subject to any regulations a Province might enact .
The language seems to me to plainly indicate that once the
licence is granted the Dominion Parliament authorizes sal e
throughout Canada . If so, admittedly, the Province cannot
cut down such right. If I am wrong in this, then I think th e
Dominion Act is in pani materia with section 23 of the Phar -
macy Act, R .S.B.C . 1911, Cap. 178. The "pith and marrow"

v.

	

"1 . Are the provisions of section 23 of the Pharmacy Act, being R.S .B .C .
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of the Dominion Act with respect to the sale of patent medicines
(At Chambers )

Y
, (At

is the prescribing certain conditions and limitations for the

	

protection of the public : Rex v. Warne Drug Co. Ltd. (1917),

	

192 4

	

37 D.L.R . 788 at p. 789 . Applied to the facts here, that means May 19 .

	

the Dominion Parliament has laid down the conditions under

	

RE x

which acetanilide can be sold . Applying section 23 of the SIIERIDAN

Pharmacy Act (R.S.B.C . 1911, Cap . 178) to the same facts, it
is clear, I think, that both legislative bodies are legislating about
the same thing and with the same object, i .e ., the protection o f
the public. Admittedly if this is so, the Provincial legislation Judgment

is inoperative . For the same reasons, I would answer the second
question in the negative. As this disposes of the case stated ,
I am not required to answer the third question .

Conviction quashed.

Vet ,. ;e

	

AC . .

IN RE TAXATION ACT AND ANDERSON LOGGIN G
COMPANY.

1924

Taxation—Income—Company dealing in timber licences, leases and timber
June 4 .

lands—Agreement for sale of tract of timber—Large payment on pur -

	

chase price—Liability to tax—B.C. Scats . 1921 (Second Session), Cap .

	

IN RE
48, Sec. 36 .

		

TAXATION
ACT AN D

The Anderson Logging Company was incorporated with powers, inter alie, ANDERSO N
LOGGING

	

to stake, lease, record, sell and deal in timber licences, timber leases

	

Co.
and timber lands and to cut and buy and sell timber and carry on a

general business as loggers and dealers in logs and timber . In 1917
the Company sold certain timber under agreement whereby the pur-

chase price was paid by instalments based on the timber cut. The

agreement was carried out until the year 1920 when the condition s

thereof were varied whereby the Company agreed to accelerate th e

payment of the purchase-money by a payment of $80,000 at once wit h

balance in instalments. This sum was included in the profits fo r

the year and by resolution declared available for dividends . The

profits for the year which included this sum were assessed as incom e

and the assessment was affirmed by the Revision Court judge .

Held, on appeal, affirming the decision of the Revision Court judge, tha t

the Company's business is buying and selling timber, moreover, th e

profits on the sale of the timber in question were treated as profits

available for dividends and they have thereby designated the character

COURT OF
APPEAL Pq 3 tJs'C/e. /97
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of the accretion in their assets which precludes them from escaping
taxation .

APPEAL by the Anderson Logging Company from the decisio n
of the judge of the Court of Revision and Appeal of the 31st o f
October, 1923, on appeal from an amended assessment made o n
the 1922 roll in respect of income shewing a tax of $13,094 .66 .
The Company was incorporated in 1907, its objects being to
stake, lease, record, sell and deal in timber licences and cut ,
buy and sell timber and carry on a general business as logger s
and dealers in logs and timber . In 1917 the Company sold
certain timber under an agreement whereby the purchase pric e
was payable in instalments based on the timber cut . This was
carried out until 1920 when the conditions were varied whereby
the Company agreed to accelerate the sale by a payment of
$80,000 at once and the balance in instalments. This was
treated as income and was included in the amended assessmen t
of 1922. The Company appealed on the grounds that th e
profits derived from the sale of capital assets should not have
been assessed as income as it is not "income" within the meanin g
of the Act and even if these moneys are income they are no t
taxable in the year for which they are assessed .

The appeal was argued at Vancouver on the 6th of March,
1924, before MACDONALD, C .J .A., MARTIN and Mel'HII LIPS ,

JJ.A .

Craig, I .C., for appellant : The point is whether the money
in respect of which we were assessed is income or whether it ca n
be looked upon as profits derived on a pure sale of the Company' s
assets . The Company had power to buy and sell lands an d
timber. That the Company had power to sell licences has no
bearing on the question because in fact that was not the Com-
pany's business . They sold their entire assets for a certain
sum . In re Taxation Act and The All Red Line, Ltd . (1920) ,
28 B.C. 86 is the same ease as this exactly. We are going out
of business which does not produce income, it is carrying o n
business that produces income : see Cross v . Imperial Contin-

ental Gas Association (1923), 2 Ch . 553 at pp . 564-5. These
are profits that are not income . There is $13,000 involved in

APPEAL

192 4

June 4 .

TN RE

TAXATIO N

ACT AND
ANDERSO N

LOGGING
Co.

Statement

Argument
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this case. On the question of whether gain is income or a n
appreciation of capital see Plaxton and Varcoe 's Dominion
Income Tax Law, 1921, 154-5 ; Californian Copper Syndicate

(Limited and Reduced) v. Inland Revenue (1904), 6 F . 894 .
In any event this profit was not assessable in 1922 which is
confined to the profits of 1921 . The property in question was
sold and paid for in 1920.

Killam, for respondent : They got these timber limits and
nursed them along for such a sale as this. They did a very
small business and each year they had a loss on the work done .
They are acquiring and selling logging and timber properties ;
this is their business, and this is what they did . In re Taxation

Act and The All Red Line, Ltd . (1920), 28 B.C. 86 is totally
different, as they were not dealing in ships there, they wer e
operating them: see Stevens v. Hudson's Bay Company (1909) ,
101 L.T. 96 at p. 98 ; Scottish Union and National Insuranc e

Co. v . Inland Revenue (1889), 16 R . 461 at pp. 472 and 474 ;
Scottish Investment Trust Co., Limited v. Inland Revenu e

(1893), 21 R . 262 at p. 266 ; The Assets Co., Limited v. Inland

Revenue (1897), 24 R. 578 ; Mersey Docks v . Lucas (1883) ,
8 App. Cas . 891 ; Commissioner of Taxes v . Melbourne Trusts ,

Lim. (1914), 84 L.J., P.C. 21 at p. 25 ; B.C. Stats. 192 1
(Second Session), Cap. 48, Secs. 36 (1) and (2) .

Craig, in reply : Under the present statutes there would be
no assessment for the 1920 income .

Cur	 adv._ volt .	

4th June, 1924 .

MACDONALD, C.J.A . : Two questions are involved in thi s
appeal . Appellants contend that what is sought to be assesse d
as income is in reality capital . They also contend that if it i s
income, it was not assessable in the year 1922, the year of MACDONALD,

assessment.

	

C .J .A .

The statute under which the assessment was made is th e
Income and Personal Property Taxation Act, Cap . 48, B.C .
Stats. 1921 (Second Session), Sec . 36 . Under this statute
income of 1921 is assessable and payable in 1922 . If, there-
fore, the income in question was income of 1921, it was rightly
assessed in 1922 .

16 5

COURT O F
APPEAL

192 4

June 4.

IN RE
TAXATIO N
ACT AND

ANDERSON
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Argument
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The appellant was incorporated, inter alia, with powers t o
APPEAL

buy and sell timber . It bought the tract of timber in question
1924

	

and re-sold it at a profit, and it is that profit which is assessed
June 4. as income. It is, I think, clear that a company whose busines s

it is to buy timber for re-sale, cannot escape taxation by treatin g
IN RE

TAXATION each purchase as capital and the increased selling price as an
ACT AND accretion to capital. Such a ruling would reduce the incom eANDERSON
LOGGING tax law to a farce. Now, whether the business of the appellant sco.

is that of speculating in timber lands or not, is a question o f
fact . They took power to do it and they have, as the Cour t
below has pointed out, treated the profits on the sale of th e

MACDONALD, timber in question as profits and available for dividends . They
C .J .A .

themselves have designated the character of the accretion to thei r
wealth by declaring it available for dividends .

That this profit was income of 1921 the appellant itself ha s
by its books and proceedings declared . It was therefore properl y
assessed and made payable in 1922 .

The appeal should be dismissed .

MARTIN, J .A . MARTI , J.A . would dismiss the appeal .

McPuiLLIZs, J .A . : I am in agreement with the reasons fo r
MCPxu.LIPS, judgment of my brother the Chief Justice, and agree with th e

J .A .
proposed disposition of the appeal .

Appeal dismissed .

Solicitor for appellant : James H. Lawson .

Solicitor for respondent : J. W. Dixie .
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HOWARD v . MUNICIPALITY OF SOUT H
VANCOUVER.

MCDONALD, J.

1924

Negligence—Damages—Drain—Faulty construction by municipality— June 6 .
Notice of accident—Reasonable excuse for want of-B .C. Stats . 1914,
Cap . 52, Sec. 486 .

	

HOWARD
v.

Section 486 of the Municipal Act provides, inter alia, "that a municipality SouTn

shall in no case be liable for damages in any such action [stated in VANCOUVER

section 484] unless notice in writing setting forth the time, place and
manner in which such damage has been sustained, shall be left an d
filed with the municipal clerk within two calendar months from th e
date on which such damage was sustained. The want of notice
required by this section shall not be a bar to the maintenance of an
action if the Court or judge before whom such action is tried or in cas e
of appeal, the Court of Appeal is of opinion there is reasonable excus e
for the want of notice and that the defendant has not thereby been
prejudiced in his defence."

In an action for damages for injuries sustained by the plaintiff for fallin g
into a drain a jury found the accident was due to the negligent con-
struction of the drain by the defendant Municipality, but the plaintiff
had not given the notice required by said section 486 of the Municipa l
Act. The evidence disclosed that the plaintiff was deaf and dum b
and the only other member of his household, i .e., his wife, could neithe r
read nor write, not even knowing the letters. Further the injurie s
sustained did not appear to be serious until after two months had
expired .

Held, that in the circumstances there was reasonable excuse for failure t o
give the notice required under section 486 and the plaintiff was entitle d
to bring his action .

ACTION for damagesfor injuries sustained by the plaintiff
in falling into a drain constructed by the defendant Munici-
pality. The jury found that the accident was due to the fault y
construction of the drain but it appeared on the evidence tha t
the plaintiff did not give notice in writing setting forth the Statemen t

time, place and manner in which the damage was sustaine d
within two months as required by section 486 of the Municipa l
Act . Judgment was reserved on the question of whether ther e
was reasonable excuse for want of notice . Tried by MCDoNALD,
J. at Vancouver on the 27th of May, 1924.

Bray, and Richmond, for plaintiff .
D. Donaghy, for defendant .
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MCDONALD, J .

1924 °

June 6 .

HOWAR D
V .

SOUT H
VANCOUVE R

Judgment

6th June, 1924.

McDoNALD, J . : In this action the plaintiff sues for damages
sustained by reason of his having fallen into a drain which th e
jury have found to have been negligently constructed by the
defendant Municipality.

By section 486 of the Municipal Act, it is provided that in
any such action the municipality shall not be liable unles s
notice in writing setting forth the time, place and manner i n
which the damage has been sustained has been left and file d
with the municipal clerk within two calendar months fro m
and after the date upon which such damage was sustained ; but
it is provided further that the want or insufficiency of th e
notice shall not be a bar to the maintenance of the action if the
Court is of opinion that there was a reasonable excuse for th e
want or insufficiency of the notice and that the defendant ha s
not been thereby prejudiced in its defence . I reserved for
consideration the question of whether or not there was a reason-
abl excuse in the present case for the failure to give the writte n
notice. It is not seriously contended that the defendant was
prejudiced in its defence, and I have no difficulty in finding
that it was not so prejudiced because, immediately after th e
accident, the defendant, through various of its officers an d
councillors knew of the accident and investigated the circum-
stances surrounding the same. Having so found I adopt, with
respect, the language of Mr . Justice Anglin in O'Connor v . City

of Hamilton (1904), 8 O.L.R. 391 at p . 396, where that learned
judge says, in dealing with a similar statute in Ontario :

"I do not hesitate to say that where there has been no prejudice to th e
defendants I shall strive to find in the circumstances something, howeve r
slight, which may serve as a reasonable excuse . "

From a perusal of the Ontario cases one is forced to th e
conclusion that every case must be dealt with by itself. It
has been fairly well established that certain things, as fo r
instance, ignorance of the law, are not reasonable excuses, bu t
it is more difficult to lay down any rule as to what are reason -
able excuses. In the present case, the plaintiff is deaf and
dumb and, unfortunately for him, the only other member of hi s
household, viz ., his wife, can neither read nor write ; in fact
she does not know the letters of the alphabet . The injuries
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sustained by the plaintiff appeared at first not to be serious MCDONALD, J .

and while he discussed the accident with some of the officer s
of the Municipality and in fact wrote some sort of unintelligibl e
note to some one at the municipal hall, he really did not con-
sider that he was seriously injured until after the period during
which the notice ought to have been given had elapsed .

Under these circumstances, while I feel that the case is very
close to the line, I think I ought to hold that there was a
reasonable excuse for the failure to give the notice, and ther e
will be judgment for the plaintiff .

HowAR D

V .
SOUT H

VANCOUVER

Judgment

Judgment for plaintiff.

REX v. PERRO.

Criminal law--Intoxicating liquors—Sale of beer—Summary conviction—
Appeal — Application to amend charge— Appeal from refusal—B .C .
Stats . 1921, Cap. 30, Sec. 46 ; 1922, Cap . 45, Sec . 7.

An accused was convicted and sentenced to one month's imprisonment wit h
hard labour on a charge of selling "a liquid known or described as
beer ." On appeal to the County Court the Crown moved to amend th e
charge by adding after the word "beer" the words "which is liquo r
within the meaning of the Government Liquor Act . " This was refused
for want of jurisdiction on the ground that the proposed amendmen t
describes a different article from the beer as originally contemplate d
under section 46 of the said Act and therefore is a different offence .

Held, on appeal, reversing the decision of CAYLEY, Co. J . (MCPITILLIPS ,

J.A. dissenting), that there is only one offence contemplated by th e
Act the object of the section being merely to add a penalty to th e
original offence.

Rem v. Smith (1923), 32 B .C . 241 followed .
Per MARTIN, J .A . : This is an appeal from the decision of the judge dis-

missing an appeal by the accused from a conviction by the polic e
magistrate under the Provincial Summary Convictions Act . That Act
makes no provision for questions being reserved by the County judge
when an appeal is taken from his judgment under section 6 (4) (f) of
the Court of Appeal Act which gives an appeal to this Court as of
right and is subject to our ordinary jurisdiction. The questions sub-
mitted should be disregarded and the hearing of the appeal proceede d
with in the ordinary way upon the points of law raised .

COURT O F
APPEA L

1924

June 16 .

REx
v .

PERRO

D~s7~
Zn ,-e The W aage
spee very p 't

SOYor v Me"-jar.,
/939f, k'tv1t . 3/l .

47 . Al.R. r'
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1924

June 16 .

REx
V .

PERRO

Statemen t

Argument

A PPEAL by way of case stated from the decision of CAYLEY,

Co. J. of the 13th of December, 1923 (reported, 33 B .C. 189) ,
on a motion by the Crown to amend a charge for selling a
"liquid known and described as beer" made on an appeal fro m
a conviction by the police magistrate at Vancouver wherein th e
accused was convicted for unlawfully selling a liquid known or
described as beer to H . McLeod contrary to the provisions o f
section 46 of the Government Liquor Act . Crown counsel
asked leave to amend the charge by the addition after the word
"beer" of the words "which is liquor within the meaning of th e
Government Liquor Act contrary to section 46 of the Govern-
ment Liquor Act, chapter 30, B .C. Stats . 1921, and section 7 o f
the Government Liquor Act Amendment Act, 1922, being chap -
ter 45, B.C. Stats . 1922." Permission to so amend was refuse d
and the accused then pleaded guilty to the charge . Crown
counsel then asked leave to call evidence to shew what quality
or strength the beer was but this was refused except to shew
that the accused should be fined the maximum fine . The ques-
tions submitted were as follows :

"1. Should I have allowed the amendment asked for by counsel for th e
Crown ?

"2. Should I have allowed the Crown to call evidence to shew that th e
offence pleaded to was punishable by imprisonment under section 46 o f
the Government Liquor Act as amended by section 7, chapter 45, B .C .
Stats . 1922 ?"

The appeal was argued at Vancouver on the 4th of March ,
1924, before MACDONALD, C .J.A., IARTIN and MCPIIILLIPS ,

JJ.A .

Orr, for appellant : We should have been allowed to put in
evidence of the percentage of the beer in order to bring the cas e
within the severer punishment . We should have been allowe d
to amend but if not we were at least entitled to give evidence o f
the strength of the beer : see Rex e . Smith (1923), 32 B.C. 172
and on appeal p. 241. The charge as originally laid was
sufficient to sustain a sentence of imprisonment .

J. W. de B. Farris, K .C., for accused : There are two distinc t
offences : (a) a sale of beer of less than one per cent. for which
the penalty is provided in section 63 ; and (b) when more than
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one per cent . the penalty is provided by the 1922 amendmen t

to section 46 . The cases on these sections are Rex v. Caski e

(1923), 2 W.W.R. 451 ; Rex v . Goslett (1923), 32 B .C. 216 ;
Rex v. Smith (1923), 32 B.C. 172 and 241 . The application s
were properly refused.

Orr, in reply, referred to Reg. v. Weir (No. 3.) (1899), 3

Can. Cr. Cas. 262 ; Rex v. Cohen (1912), 19 Can. Cr. Cas.
428 ; Rex v. Benson (1908), 2 K.B . 270; Rex v. Dunlap

(1914), 22 Can. Cr. Cas . 245 ; Rex v. Nat Bell Liquors Ltd .

(1922), 2 A.C. 128 ; (1922), 2 W.W.R. 30 at p . 61.

Cur. adv. vult .

16th June, 1924 .

MACDONALD, C .J.A . : The information charged that th e
respondent did unlawfully sell a liquid known or described
as "beer." The respondent was convicted of the charge and
sentenced to imprisonment by the magistrate. He thereupon
appealed to the County Court . When the appeal came on fo r
hearing counsel for the Crown asked leave to amend the charge
by adding after the word "beer " the words "which is liquor
within the meaning of the Government Liquor Act . " This
amendment was refused, the learned County Court judge givin g
as his reason for refusing it that the amendment involved an
entirely new charge and that he had therefore no power to make MACDONALD ,

the amendment. He came to this conclusion after hearing
o J.A .

argument by Mr . Farris, counsel for the appellant, to the effect
that the section ought to be construed as embracing two separat e
offences ; one relating to the sale of a liquid described or labelle d
"beer," whether intoxicating or not ; the other to the sale of a
liquid described as "beer" which is intoxicating. He con-
tended that a person would be guilty of an offence against thi s
section if he sold a liquid labelled beer containing no alcohol ,
and would be subject to a fine for doing so, but not to imprison-
ment. He construed the section also as providing for im-
prisonment in the ease of selling a liquid described as "beer "
which was intoxicating. I cannot agree with that construction
of the section . I think we must follow our own decision in
Rex v. Smith (1923), 32 B.C. 241, the ratio decidendi of

COURT O F
APPEAL

192 4

June 16 .

RE X
v .

PERRO

Argument
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which is applicable. The object of the section is, I think ,
perfectly clear. It was to impose a penalty upon those wh o

1924

	

should sell intoxicating beer.
June 16 . There is only one offence contemplated by the Act . There-

fore, when the learned judge based his decision upon the groun d
that the section embraced two distinct offences, and that th e
sentence could not be sustained except on an amended charge,
and without trial on the original charge, reduced the sentence,
he made a mistake in law .

MACDOaLn, As the trial in the County Court is a trial de novo, and a s
the trial and appeal are governed by Provincial law, which b y
section 6 of the Court of Appeal Act, gives an appeal on a poin t
of law, we ought to order a new trial, so as to permit of th e
re-hearing in the County Court . The judgment, therefore ,
should be set aside and a new trial ordered.

MARTIN, J .A . : This appeal wrongly comes before us in th e
shape of questions reserved on a case stated by Judge CAYLEY

of the County Court of Vancouver on an appeal from his judg-
ment dismissing an appeal by the accused from a conviction by
the police magistrate for the City of Vancouver under the
Provincial Summary Convictions Act, B .C. Stats. 1915, Cap.
59, but that Act makes no provision for questions being reserve d
by the County judge when an appeal like this is taken from
his judgment under section 6 (4) (f) of the Court of Appeal
Act, which gives an appeal to this Court as of righ t

MARTIN, J .A . "From . . . . any point of law taken or raised on an appeal to the
County Court under the Summary Convictions Act ."

When such an appeal comes before us it is, as we have mor e
than once decided, subject to our ordinary jurisdiction and i s
a "re-hearing" pursuant to such of our appellate rules 865
et seq ., as may be applicable to cases of a quasi-criminal matte r
as this is, and, in particular, one of said rules is 868, whic h
gives us, where necessary, the power t o
"draw inferences of fact and to give any judgment and make any order
which ought to have been made, and to make such further or other order
as the ease may require	 "

I make these observations because the present innovation upon
our practice is a bad precedent and if allowed to go without
remark might easily result in the misleading and harmful belie f

COURT OF
APPEA L

RE X
V .

FERRO



XXXIV.] BRITISH COLUMBIA REPORTS .

that our powers could be curtailed or narrowed because th e
learned judge below erroneously adopted a procedure by ques-
tions reserved which, while appropriate to other statutes, i s
unauthorized by the statute under which he acted, having appar-
ently, I say so with due respect, confused his powers with those
conferred upon a justice of the peace to state a case to th e
Supreme Court under section 87 at seq ., from which an appeal
also lies to us under section 6 (4) (e) . And I also observe that
in his formal judgment he assumes to give leave to appeal to us ,
which is a matter not open for his consideration .

I shall, therefore, disregard the questions and proceed to hea r
the appeal in the ordinary way upon the two points of la w
which were admittedly raised below and are restated in the
notice of appeal.

The first point is as to whether or no there are two distinc t
offences under section 46 of the Government Liquor Act, B .C .
Stats. 1921, Cap. 30, as amended, and I am of opinion that
were it not for the judgment of the majority of this Court in
Rex v. Smith (1923), 32 B .C. 241 the argument advanced by
Mr. Farris that the subsection 46 (2), added by Cap. 45, Sec.
7, of 1922, discloses two distinct offences should prevail, bu t
after a close examination of that decision (which, of course, it
is my duty to loyally give effect to, despite the dissent of one
of my brothers as well as my own) I am constrained to regard
the amendment as merely adding a penalty and not creating a MARTIN, J .A .

new offence ; that, I apprehend, must follow from what the
Chief Justice said at p . 243 :

"What the Legislature manifestly intended was to impose a new penalt y
for the selling or dealing in the liquid mentioned in the said section 46 ; the
context clearly indicates this, and therefore, I think the appeal should b e
dismissed . "

And at pp . 245-6, Mr. Justice GAr.LrIrzR said :
"Where we find that the amendment itself provides a penalty for the

particular offence named in section 46 the words `liquid which is liquo r
within the meaning of this Act' have, I think, reference to a liquid con-
taining more than one per centum of alcohol by weight . "

Such being the case I can only regard the whole amende d
section as dealing with one offence to which different penaltie s
are attached in different circumstances .

Then as to the second point, viz ., that the learned County

173
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COURT of judge should have allowed the application to amend the charge
APPEAL

which the Crown, respondent, made when the appeal wa s
1924

	

opened before him, by adding after the word "beer" the word s
June 16. "which is liquor within the meaning of the Government Liquor

REx

	

Act, contrary," etc . As I understand his reasons the learned
v

	

judge was disposed to allow the amendment but thought that he
PERRO

had not the "right" to do so (by which I assume he means
"jurisdiction"), being of the opinion that the "amendment
charged another offence altogether" (as the formal judgment
recites) against the respondent, which opinion as to this effec t
of the added subsection is, as has been seen, erroneous, it bein g
simply the addition of a new penalty in certain circumstances .

After a careful consideration of the whole Summary Con-
victions Act and many authorities thereupon, I am of opinion
that the learned judge had the power to make such an amend-
ment as was applied for : the appellant does not submit that
his powers extend to that degree which would result in the
conversion of the original charge into a new and distinct one.
The trial before him was a trial de novo, as clearly appears by
sections 77, 78 and 80, and has been so regarded in this Prov-
ince for many years, Cf. Re Kwong Wo (1893), 2 B .C. 336 ,
wherein Chief Justice BEGBIE, sitting as a County Court judge
on an appeal under the Summary Convictions Act, 1889, Cap .
26, said at p . 340 :

MARTIN, J .A . "I am . . . . to try the case de novo, on the merits, as if the information
were now brought first to be tried before myself ."

And the same view has been taken by the Full Court of Nova
Scotia in Reg. v. McNutt (1900), 4 Can. Cr. Cas . 392, holding,
p. 398, that the judgment of the County judge must be "that
which commends itself to his judgment as a just one, without
regard to the findings below."

I agree with the opinion expressed by Mr. Justice Meagher
in Reg . v. ITawbolt (1900), 4 Can . Cr. Cas. 229, 237, upon the
corresponding section 883 of the Criminal Code, that "mor e
comprehensive language could not have been used to shew th e
jurisdiction of the County Court to deal with the matter of thi s
appeal	 " and I think that the sweeping power to make
"such order in the matter as the Court thinks just" is ampl e

' to include the making of all amendments which do not pre-
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RE XMoreover, sections 62-3-4, remove a large number of objec-

	

v

tions to the sufficiency of any "information, complaint, warrant, PERRO

conviction or other proceeding" and section 62 (2) empower s
the justice (whose powers the County judge in appeal possesses ,
section 80) to order full particulars "to be furnished by th e
prosecutor" to the accused "if satisfied that it is necessary fo r
a fair trial to do so," including the "means by which the
offence was committed, and by 63 (4), to adjourn the hearin g
to attain that object "upon such terms as he thinks fit." The
ordering of particulars to supply a deficiency in the informa-
tion is in essence and in effect the amendment thereof by mean s
of a supplemental document instead of a manual alteration .
What was applied for herein was in reality leave to supplemen t
the information by stating with full particularity "the mean s
by which the offence was committed," because it was capable
of being "committed in different modes" (section 64) with
penalties appropriate to such difference . There is much in
the case of Rex v. Tally (1915), 8 Alta. L.R. 454 ; 7 W.W.R.
1178, to confirm me in the view I have taken, particularly th e
observations of Mr . Justice Beck (p . 455) on section 724 of the MARTIN, J .A .

Criminal Code, the language he quotes therefrom being th e
same as section 63 (1) of our Summary Convictions Act . This
case is quite distinct from Rex v . Boomer (1907), 15 O.L.R .
321 ; 13 Can. Cr. Cas. 98, wherein no offence was proved befor e
the justice ; and the decision in Rex v . Dunlap (1914), 22 Can .
Cr. Cas. 245 does not, with all due respect, commend itsel f
to me .

The order that this Court ought to make is, I think, that,
the judgment appealed from should he set aside and a new tria l
proceeded with before the learned judge appealed from : I
understand from his reasons and the formal judgment that h e
only refused the amendment because he thought he had not
power to grant it .

judice the accused, and this view is supported by section 97, COURT OF
APPEA L

which recognizes amendments in appeal by declaring tha t
"No conviction or order made on summary conviction which has been
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affirmed, or affirmed and amended in appeal shall be quashed for want o f

form, or be removed by certiorari into the Supreme Court	 "
June 16 .
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PERRO

MCPHILLIPS,
J .A .
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McPHILLIPS, J .A. : In my opinion the appeal fails upon
both grounds, without deciding (as it is in the present cas e
unnecessary) whether there is the power to make an amendmen t
in the abstract. It was not a proper case for amendment, a s
the offence charged was a distinct offence and that which wa s
proposed would have been the laying of another and distinct
offence. The Crown remained at liberty to take such furthe r
course as might be advised, that course though could not be
by way of appeal .

In my opinion CAYLEY, Co. J. rightly refused leave to cal l
evidence which could only be relevant to a charge where th e
information had relation to selling liquor within the meaning o f
the Government Liquor Act . I am clearly of the opinion tha t
in the purview of the Act there are two offences and the lesse r
offence was the .one the defendant was called upon to plead to ,
and to which he did plead, and a fine, as provided by the statute ,
and which was imposed, was the only permissible penalty . The
offence as laid and to which the plea of guilty was entered does
not admit of the imposition of imprisonment . The offence upon
which the conviction was made is a new and purely statutory
offence, not intrinsically evil, and whilst there may be an offenc e
under the Act which will admit of the imposition of imprison-
ment, in fact imprisonment without the option of a fine, it i s
incumbent upon the Court, in my opinion, and CAYLEY, Co. J .
so held, to lean towards the safeguarding of the liberty of th e
subject .

It would be contrary to all precedent to proceed upon an
information for the lesser offence and then upon appeal obtain
an amendment setting up another and distinct offence, and then
call evidence for the first time to support and establish tha t
other and distinct offence. That would not be proceeding by
amendment, but laying in appeal a different and distinct offence
to which the defendant had not theretofore been called upon t o
plead. Such procedure could not be looked upon with approva l
by any Court . Further it is not warranted by any authority
cited or known to me . In this connection I would refer to
Broom's Legal Maxims, 8th Ed ., p. 127 :

"The judges will bend and conform their legal reason to the words o f
the Act, and will rather construe them literally, than strain their meaning
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beyond the obvious intention of Parliament (T . Raym. 355, 356, per Ld . COURT OF

Brougham, Leith v. Irvine [0883)1, 1 Myl. & K. [277 at p.] 289) ."

	

APPEAL

And at p . 436 :

	

192 4
"'The principle," remarked Lord Abinger, `adopted by Lord Tenterden

(see Proctor v. Mainwaring [ (1819) ], 3 B . & Ald . 145), that a penal law June 16 .

ought to be construed strictly, is not only a sound one, but the only one

	

REx
consistent with our free institutions. The interpretation of statutes has

	

v
always in modern times been highly favourable tothe personal liberty of

	

PEitxo
e subject, and I hope will always remain so : "

Applying this well-known principle, the present case is one
that calls for the affirmation of the judgment under appeal, 1ICPJIALLT",

therefore being satisfied that CAYLEY, Co. J. arrived at th e
right conclusion, the appeal, in my opinion, should be dismissed .

Appeal allowed, McPhillips, J .A . dissenting .

Solicitors for appellant : McKay, Orr & Vaughan.

Solicitors for respondent : Farris & Co .

REX v. LOUIE CHUE .

	

HUNTER,
c.a .B .c .

Criminal law—Summary conviction—Opium and Narcotic Drug Act, 1923 (At Chambers )

—Information — Two distinct offences—Habeas corpus Can. Stats.

	

1924
1923, Cap . 22, Sec . . (d) —Criminal Code, Sec . 710(3) .

An accused was convicted for having "in his possession without lawfu l
authority a narcotic drug, to wit : morphine contrary to section 4(d) .
of The Opium and Narcotic Drug Act, 1923 ." The information shewed Louiz CIUE
that accused was called on to plead to an offence (a) having the drug
in his possession without lawful authority, e.g ., without the written
order or prescription of a duly authorized and practising physician ,
etc ., as provided by section 5 of said Act ; and (b) having it in his
possession without first having obtained a licence from the minister .

Held, on habeas corpus that ingredients of two distinct offences had been
mixed up together in the charge as laid in the information which is
contrary to the settled principles of criminal procedure and in violation
of section 710(3) of the Criminal Code . The prisoner was therefore
entitled to his discharge .

Rex v. Ferraro (1924), 33 B .C. 491 distinguished .

12

June 12 .

REx
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nUNTER,
o .as .C•

	

PPLICATION for a writ of habeas corpus . The prisoner(At Chambers)
was convicted for having "in his possession without lawful

1924 authority a narcotic drug, to wit : morphine contrary to sec -
June 12 . tion 4 (d) of The Opium and Narcotic Drug Act, 1923 . "

REx

	

It appeared from the information that the prisoner was calle d
V.

	

to plead to an offence composed of two offences : (1) having

Mellish, for the accused .
Craig, K.C., for the Crown .

12th June, 1924 .

HUNTER, C.J.B.C . : Habeas corpus proceedings to test th e
legality of a narcotic drug conviction . The commitment pro-
duced recited that the prisoner was charged "that he unlawfully
did have in his possession without lawful authority a narcoti c
drug, to wit : morphine without first having obtained a licenc e
from the minister contrary to section 4 (d) of The Opiu m
and Narcotic Drug Act, 1923." Mr. Craig, for the Crown ,
having properly enough obtained a certiorari, put in a con-
viction stating that the prisoner was convicted for having "in
his possession, without lawful authority, a narcotic drug, t o
wit : morphine contrary to section 4 (d) of The Opium and
Narcotic Drug Act, 1923 ." The conviction, however, does not
truly state what took place . The information shows that th e
prisoner was called on to plead to an offence compounded of
two distinct offences : 1st, having the drug in his possession
without lawful authority, e .g ., without the written order or
prescription of a duly authorized and practising physician, etc . ,
as provided by section 5 of the Act, and, 2nd, having it in hi s
possession without first having obtained a licence from th e
minister . It is true that the latter part of the subsection men-
tions only "manufacturing, selling, giving away or distributing
without first obtaining a licence from the minister," but none
the less ingredients of two distinct offences have been mixed up
together in the charge as laid in the information . This is not

LOUIE CIIUE
the drug in his possession without lawful authority ; (2) having

Statement
it in his possession without first having obtained a licence fro m
the minister. Heard by HUNTER, C .J.B.C . at Chambers in
Vancouver on the 10th of June, 1924 .

Judgment
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only contrary to the settled principles of criminal procedure but 'LW,
C .J .B.C .

is in violation of subsection (3) of section 710 of the Code, (At Chambers )

which enacts as follows :

	

192 4

"Every complaint shall be for one matter of complaint only and not fo r
two or more matters of complaint and every information shall be for one 	

June 12 .

offence only and not for two or more offences ."

	

REx
The provisions of sections 710, 725 and 1124 are not applicable

	

v .

to a case of this kind and the case is obviously different from
LOUIE CHU E

such a case as Rex v. Ferraro (1924), 33 B.C . 491 . In that case
the charge was for selling or keeping for sale contrary to section
26 of the Provincial Liquor Act and it was argued that sellin g
and keeping for sale were two distinct offences and that therefor e
the rule had been violated . In reality it was not so, as the
offence struck at by the section consists in the unlawful dealing

Judgmen t
with liquor and it is a mere detail or a variation in the manne r
of the offence as to whether the liquor is sold or kept for sale
and such variations may appropriately be dealt with under th e
curative provisions which may be applicable thereto and in fac t
the Liquor Act specifically provides that several offences may b e
charged in the one information if. the proceedings state th e
time and place of each offence. The prisoner will be discharge d
and there will be the usual protection order .

Application granted .
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SPORLE v. GREAT NORTHERN RAILWAY
--

	

vs .-

	

COMPANY .
1924

	

3S' / c°'' z,3 -

June 26.
Railway—Negligence—Damages—Shipping of polo ponies from Portland t o

New Westminster—Injury to ponies before unloading—Special contrac t

SPORLE

	

—Restriction of liability—Validity of contract—R .S .C . 1906, Cap . 37 ,
v .

	

Secs . 2841 (7) , 340 .
GREAT

NORTHERN The plaintiff delivered to the defendant Company at Portland, Oregon, four
RAILWAY

Co. valuable polo ponies for carriage to New Westminster, B .C ., under a

special contract by which the Company's liability was not to excee d

$150. The horses were carried by the Railway Company to New West-
minster but prior to unloading they were badly injured through negli-
gence for which the Company was responsible, the damages amounting

to $3,000. In an action for the full amount of the damages suffered :

Held, that as the defendant Company had failed to prove that the specia l

contract was authorized or approved by order or regulation of th e
Board of Railway Commissioners as required by section 340 of th e
Railway Act the special contract is of no avail and the plaintiffis
entitled to the full amount of damages suffered .

A CTION for damages for negligence. The plaintiff sent fou r
valuable polo ponies to Portland, Oregon, for exhibition pur-
poses . On the return journey and prior to their unloading ,
the ponies were badly injured through negligence for which

Statement the defendant Company was responsible, the plaintiff claiming
$3,000 damages. The further necessary facts are set out full y
in the reasons for judgment. Tried by MACDONALD, J . at
Vancouver on the 2nd of June, 1924.

J. M. Macdonald, and Laird, for plaintiff.
A . H. MacNeill, F.C., for defendant.

26th June, 1924 .

MACDONALD, J . : Plaintiff, being the owner of four valuable ,
well-bred polo ponies, shipped them from New Westminster ,

B.C., to Portland, Oregon, by the defendant Railway Com-
pany for exhibition purposes. He then re-shipped them by
defendant Railway from Portland to this Province . Upon
their arrival in the railway yards of the defendant at Ne w
Westminster, and while still in its possession, prior to unload-

Judgment
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ing, they were badly injured, through negligence for which the MACDONALD,
J .

defendant is answerable. The damages suffered by plaintiff —
would be at least $3,000 . Defendant would, as a common

	

1924

carrier, be liable for this amount, unless it be relieved wholly June 26 .

or partially by special contract .
"Apart from statute a carrier is liable in Canada, as in England, fo r

injury arising from negligence in the execution of his contract to carry
unless he has effectively stipulated that he shall be free from such
liability" :

Viscount Haldane, L .C . in Grand Trunk Railway Company o f

Canada v . Robinson (1915), A .C. 740 at p. 744 .
The onus rests upon the defendant of establishing such a n

effective contract, and in construing it, a strict interpretation
should be applied, especially to any provisions, which are se t
up, as exempting the carrier from liability . In this connection,
a portion of the judgment of Archibald, J . in Alexander v.

Canadian Pacific Ry . Co. (1908), 33 Que . S.C. 438 at p. 441 ;
8 Can . Ry. Cas . 406 (affirmed on appeal (1909), 18 Que . I .B.
530) is appropriate :

"Starting from that principle, and applying the exemptions which the
carrier stipulates, we find that they must be interpreted strictly agains t
the carrier, because he is prima facie liable, and because he himself pre -
pares the clause stipulating exemption, and must, consequently be boun d
by the strictest interpretation . "

Defendant, in support of its position, has proved a special
contract, under date of the 12th of November, 1923 . It states
that the defendant has received from the plaintiff "subject t o
the classifications and tariffs in effect on the date of the issue

of the agreement," the live-stock thereinafter described, in
apparent good order . These valuable horses were by the term s
of such contract shipped by him as "ordinary live-stock ." I
think, under these circumstances, without a lengthy discussion ,
the contract, coupled with the tariffs filed upon the trial, would ,
if statutory provisions do not control such a contract and th e
carriage of the horses, limit the liability of the defendant a t
common law, so that the plaintiff could only recover $150 fo r
the injury, received by each of the horses . This would amount
to $600, which has been paid into Court with the statement o f
defence.

While this contract was entered into, in the United States,

SPORL E
V.

GREAT
NORTHERN

RAILWA Y
Co .

Judgment
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NORTHERN Subsection 7 of said section 284 provides that :
RAILWAY

	

"7 . Every person aggrieved by any neglect or refusal of the company t o
Co, comply with the requirements of this section shall, subject to this Act, hav e

an action therefor against the company, from which action the compan y
shall not be relieved by any notice, condition or declaration, if the damag e
arises from any negligence or omission of the company or of its servant ."

The words, "subject to this Act," in Sutherland v. The Grand
Trunk R .W. Co . (1909), 18 O.L.R. 139 ; 8 Can. Ry. Cas . 389 ,
were considered, as naturally relating to section 340, whic h
reads as follows :

"340 . No contract, condition, by-law, regulation, declaration or notic e
made or given by the company, impairing, restricting or limiting its lia-
bility in respect of the carriage of any traffic, shall, except as hereinafte r
provided, relieve the company from such liability, unless such class o f
contract, condition, by-law, regulation, declaration or notice shall have bee n
first authorized or approved by order or regulation of the Board . "

It is assumed in this section that the Railway Company ma y
enter into a contract restricting or limiting its liability wit h
respect to the carriage of traffic. It does not specifically refer t o
such restriction or limitation being allowable, in a case of negli -

Judgment genre, so as to destroy the effect of subsection 7 of 284, supra .

Assuming, however, that section 340 applies, to any liability tha t
might be incurred by the Railway Act ; it is clear that the con-
tract in order to afford relief against liability must have bee n
"first authorized or approved" by order or regulation of the Boar d
of Railway Commissioners. In the Sutherland case, supra,

Osier, J .A. at p . 147, after referring to the effect of Robertson
v. Grand Trunk R.W . Co . (1894), 21 A.R. 204 ; 24 S.C.R.
611, as deciding, under the Railway Act of 1903, that the
railway company had power by contract to restrict, impair or
limit its liability with reference to the amount of damage s
recoverable, even in the case of negligence, proceeds as follows :

"We must take it that Parliament was aware that notwithstanding th e
provisions of sec . 246 of the Railway Act of 1888, this had been so held ,
and that they intended by sec . 340 of the present Act to qualify the right s

MACDONALD, still, the portion of the contract, requiring performance inJ.
Canada, became subject to the terms of the Dominion Railway

1924

	

Act (R.S .C. 1906, Cap. 37) . Subsection 1(c) of section 28 4
June 26 . of the Act provides that a railway company coming within it s
SPORLE purview should "without delay and with due care and diligenc e

v

	

receive carry and deliver" traffic brought to it for carriage .
GREAT
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of the shipper and the railway company in this respect, and to declare MACDONALD,

that, unless authorized by the Board of Railway Commissioners, no eon-

	

a .

tract, condition, declaration or notice limiting liability should be valid,

	

1924but that if and to the extent to which such a class of contract was affirme d
by the board it should stand good ."

	

June 26.

It is contended that, on the strength of this statutory pro-
sro$LE

vision, the defendant cannot obtain even partial limitation of

	

v.

its liability, on the

	

that no evidence has been adduced

	

GREAT
y~

	

ground

	

) NORTHERN

proving that the contract or tariffs have been authorized or RAILWAY
Co .

approved by the Board of Railway Commissioners . Defendant,
in answer to this contention, submits that the tariffs shew the
necessary authorization or approval, and that if they fail i n
this respect, such failure should have been pleaded by th e
plaintiff. There was no proof of authorization or approva l
given at the trial, such as enabled the Court to deal with an
objection of like nature, in the Sutherland case. There, a
certain order was proved, as having been made by the Board o f
Railway Commissioners, allowing the further use of a for m
of live-stock special contract, then in vogue by Canadian railway Judgment
companies. Then, as to the necessity of the plaintiff pleadin g
want of authorization or approval, I think this was an objectio n
which he would not be required to set up before the trial . He
had a right to assume, that the defendant in support of its con-
tention of limited liability would produce evidence so as to
bring such defence within the statute. I think the defendant
has failed to supply proof in this respect and is not relieved
from liability.

Plaintiff is entitled to judgment for $3,000 damages wit h
costs .

Judgment for plaintiff.
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IN RE ESTATE OF J. D. IIELMCKEN, DECEASED .

IIELMCKEN v. BU LLEN .

Ihill—Life interest to wife—Division amongst children on death of wife—
Children's interest during wife's life—Contingency.

A testator devised his estate to his wife during her life directing her t o
maintain, educate, and support their children out of the annual in -
come. Ile then provided that after her decease his estate be devised
to his brother "upon trust to pay and divide the same between an d
amongst such of my children as shall be living at the time of m y
decease in equal shares, and I direct that the share of ,any such chil d
or children (lying in the lifetime of my said wife leaving lawful issu e
him, her or them surviving shall enure to and go to the benefit o f
such issue and if more than one in equal shares so that such issu e
shall take only the share to which his, her or their parent woul d
have taken if living at the time of the decease of my said wife. "

Held, that the interest of the children does not vest in the lifetime of th e
widow but as to each of them is contingent upon him or her survivin g
the mother .

ORIGINATING SUMMONS taken out for the purpose o f
obtaining a judicial interpretation of the will of James Dougla s
Helmeken, deceased . Deceased made his will on the 27th o f
January, 1897, and died on the 2nd of April, 1919, being sur-
vived by his wife, all his children and certain grandchildren .
Under his will he appointed his wife executrix and gave her a
life interest in the estate with the provision that she shoul d
maintain, educate and support their children out of the annual
income of the estate. The testator further provided that afte r
the decease of his wife all his property be devised to his brother
Harry Dallas Helmeken "upon trust to pay and divide the sam e
between and amongst such of my children as shall be living a t
the time of my decease in equal shares ." And a furthe r
direction as follows :

"I direct that the share of any such child or children dying in the life -

time of my said wife leaving lawful issue him, her or then surviving shal l
enure to and go to the benefit of such issue and if more than one in equa l
shares so that such issue shall take only the shares to which his, her a r
their parent would have taken if living at the time of the decease of m y

said wife. "

MACDONALD ,
J .

(At Chambers )

192 4

June 28 .

IN RE

ESTATE OF

J . D .
HELMCKEN,

DECEASED

- W inn s4<a y...
('2-W.I.J . Q. -74-6
CSsyf- ,Q. . ,e)

Statemen t

tiel~z e,



A. J . Helmcken, for executrix and trustee .
W. H. Bullock-Webster, for children of deceased .
J. Y. Copeman, for grandchildren of deceased .

28th June, 1924.

MACDONALD, J. : By his will, dated 27th January, 1897 ,
the late James Douglas Helmcken disposed of his property, b y
giving his wife, Ethel Margaret Helmcken, a life interest
therein with a provision that she should maintain, educate and
support their children out of the annual income of the estate .
Then the testator provided that from and after the decease of
his wife all his property should be devised and bequeathed t o
his brother, Harry Dallas Helmcken, "upon trust to pay and
divide the same between and amongst such of my children a s
shall be living at the time of my decease in equal shares . "

A "direction" followed reading as follows :
"I direct that the share of any such child or children dying in the life -

time of my said wife leaving lawful issue him, her or them surviving shal l
enure to and go to the benefit of such issue and if more than one in equa l
shares so that such issue shall take only the share to which his, her or
their parent would have taken if living at the time of the decease of m y
said wife. "

The testator died on the 2nd of April, 1919, without varying
the terms of his will . A discussion having apparently arisen ,
the widow has felt warranted in applying to the Court to obtai n
its opinion as to the construction to be placed upon such portion
of the will .

The question submitted for consideration is, whether under
the will, an interest became vested in the children of the testato r
during the life of their mother or whether the children onl y
acquired a contingent interest in the property which was de -
pendent upon and only became vested in such of the childre n
as should survive their mother .
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The question for the Court was whether under the said will MACDONALD,
J .

an interest became vested in the children of the testator during (At Chambers )

the life of their mother or whether the children only acquired

	

192 4

a contingent interest in the property which became vested in June 28 .
them upon her decease . Heard by MACDONALD, J. at Chambers
in Victoria on the 28th of May, 1924 . IN R E

ESTATE OF
J. D .

HELMCKEN ,
DECEASED

Judgment
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MACDONALD,
J .

(At Chambers )

1924

June 28 .

IN R E
ESTATE O F

J . D .

HELMCKEN ,
DECEASE D

Judgment

In construing the will, the cardinal rule of principle to b e
kept in view is, that effect should, if possible, be given to the
intention of the testator . The disposition by the testator t o
his brother in trust and naturally providing for distributio n
amongst his children, was clearly indicated . Was it intended,
then, that this indication, as to the classes which should partici-
pate in the property was only to become effective after th e
decease of the widow? Did the fact that the trust only the n
arose and distribution was then to take place limit the rights of
such class and prevent children obtaining a vested interest i n
the meantime ?

Although the terms of the will are somewhat unusual, i n
providing for a life interest and after its termination then
placing the property in trust, still, it is not unreasonable t o
conclude that the intention was, that in the meantime, and unti l
the death of the widow, the property should, subject to the life
interest, remain undisposed of. Lord Shand, in Ilicicling v.

Fair (1899), A.C. 15 at pp. 26-7, refers to the construction
to be placed on wills, and particularly as to an interest vestin g
in children after termination of a life interest, as follows :

"The general principles to be applied in the construction of the languag e
used by the testator in the provision he has made are . I believe, the same
in both countries, and the question is simply one of the meaning and lega l
effect of the language used.

"After providing for the enjoyment by his daughters equally amongs t
them of the annual interest or profits of the capital slue, the settlemen t
proceeds with the following clause, on which the decision of the ease reall y
turns, although no doubt, other parts of the deed may be referred to i n
so far as they throw light on the meaning of the testator . [Ilis Lordship
read the clause in question, and gave the facts, and continued :— ]

"By that clause a life-rent is given by the testator to his daughters, an d
the fee to their issue. In the construction of provisions to that effect, o f
which innumerable cases, with much variety of expression, have occurred ,
there have been, as might be expected, certain general principles or rule s
adopted which have great weight in the determination of each particula r
case as it occurs, and which are of value as a guide or assistance to pro-
fessional men in the framing of testamentary deeds .

"The cardinal rule or principle to be kept in view is, of course, tha t
effect shall be given to the expressed intention of the testator ; but in th e
consideration of the languac used the principles to which I have referre d
are of much importance. Thus. n - applicable to the settlement in question,
it is clear by the law of ;-,„t I uud that a provision to one in life-rent only ,
with a fee to children, vest the fee in the children as a class, so that each
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child alive at the testator's death or born afterwards takes a transmissible MACDONALD,

interest at once, or, in other words, the vesting of the fee is not suspended

	

J
till the death of the life-renter, with the result that vesting takes place (At Chambers

)

only in such children or issue as survive that event. An express provision

	

1924
that survivors only of the life-renter shall take will, of course, receive June 28

.
effect ; but if there be no such condition expressed, and no words used	
from which such a condition is clearly implied, the ordinary rule which

	

IN RE
favours vesting will take effect, with the desirable result that the persons, ESTATE O F

children, or other descendants called as "issue" who are made fiars may

	

J. D .
themselves make the fee available by way of provision for their own HELMOFEN ,

DECEASED
families or others, in case of their happening to predecease the life-renters .

"Another principle which it is of importance to bear in mind in th e
determination of this ease is that, although the bequest may be dependen t
on a contingency, this will not necessarily prevent the vesting . The time
at which the contingency happens in a bequest to a class does not deter-
mine the vesting in the individuals composing the class. If the contingency
should apply to the individual and relate to his capacity to take, as, fo r
example, a bequest left subject to the condition that the legatee shoul d
attain the age of twenty-one years, there can be no vesting till he or she
shall reach that age ; but where the contingency applies to a class, an d
not as a condition of the capacity of the legateee to take, the contingency
is not to be imported into the constitution of the trust so as to suspen d
vesing till the death of the life-renter . "

Lord Davey, in the same case, at p . 36, after referring to
the fact that there is no difference in the law of England an d
that of Scotland, in the principles relating to the construction
of wills, then mentions the Scotch case of Taylor v. Graham

(1878), 3 App . Cas. 1287, where Lord Blackburn, at p . 1297,
stated, as a principle, that :

"It is to be presumed that a testator intends the gift he gives to be Judgment
vested subject to being divested, rather than to remain in suspense . "

While this case outlines general principles to be adopted,
still, as to a presumption arising, the terms of the particula r
will under consideration must of course prevail, in determinin g
whether it exists, or has been rebutted .

A number of other authorities have been cited relating t o
different constructions placed upon wills as to "vesting" o r
otherwise. I do not think any good purpose would be serve d
by a discussion of these different cases .

If one can arrive at a conclusion as to the intention of th e
testator, then any presumption tending in a contrary direction ,
must of necessity, have been cast aside in coming to such con-
clusion. Then again, in endeavouring to determine the inten-
tion of the testator, I should consider whether there was
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apparently in his mind a scheme of distribution of his propert y
upon his death . If this be clearly indicated then the rule is
"that if in a will there be found a consistent scheme provided by th e
testator for the distribution of his property, anything doubtful in th e
language which he had used must be construed so as to make it consisten t
with the general scheme of the will" :

Sir J. Stuart, V.C., in Cradocic v . Cradock (1858), 4 Jur .
(N .s .) 626 at p. 628 .

In the first place when, in 1897, the testator decided
by his will to dispose of his property upon his death,
none of his children was of age. Then, after making hi s
will, he did not vary it up to the time of his death, i n
1919. What then was his "scheme" as to the distribution of
his property, in the event of his wife surviving him ? It i s
quite apparent that his intention was, that all the benefits tha t
might accrue from his real and personal estate, were to enure ,
in that event to his widow during her lifetime, and that the
children, until the death of the mother, should not receive an y
benefit from the estate. The usual course of devising and
bequeathing the property to trustees, and then providing tha t
the rents and profits should go to the widow during her life -
time, was not pursued. On the contrary, while executors were
appointed, still, the vesting of the property in his brother, a s
trustee, was not to occur until after the decease of the testator' s
wife . Swan v . Bawden (1842), 11 L.J., Ch. 156, was cited
as strongly in support of the proposition, that the children of
the testator obtained under the will a vested interest, as dis -

uished from a contingent interest . It does not, however,
afford assistance, as the terms of the will in that case diffe r
from the one here under consideration .

As a general rule, where a party receives rents for life, and
after his or her death, the property is to be divided amongst
children, such children take a vested interest. Should this
rule be applied where the gift by the testator to the children
by the terms of the will only becomes operative, upon the deat h
of the party receiving the life interest? In Martin v. Holgat e

(1866), L .R. 1 H.L. 175, a great number of authorities wer e
cited upon the question of interests vesting under provision s

MACDONALD,

J.
(At Chambers )

1924

June 28 .

IN RE
ESTATE OF

J . D.

HELMCKEN ,

DECEASED

Judgment
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in a will. The Lord Chancellor, at p. 184, refers to his diffi- MACDO
J

NALD,

eulty in coming to a conclusion, as follows :

	

(At Chambers)

"There has been a conflict of decisions on this question, and I do not

	

192 4
hesitate to say that in the course of the argument, and even since, my
mind has from time to time considerably fluctuated ."

	

June 28 .

Lord Chelmsford, in the tame connection, at p . 186, says :

	

IN R E
"My Lords, the conflict of decisions on bequests to legatees answering ESTATE of

certain descriptions, or upon certain contingencies, and in case of their

	

J . D .
death, to their children after them, where both they and their children die HELMCKEN ,

before the period of distribution or enjoyment, `renders it most desirable
DECEASED

(as the Master of the Rolls said in this case) that the question should b e
settled by some authoritative decision .' The opportunity is now afforded
to your Lordships finally to determine which of the opposite constructions ,
put by learned judges on various occasions, upon clauses of this description ,
ought to be adopted.

"In considering this question it will be proper to adhere as closely a s
possible to the words of the will, and from them to gather the intention .
We are not at liberty to conjecture what the testator would have said i f
a particular state of things had been presented to his mind, which, it is
apparent from the language he has used, had not occurred to him, and for
which, therefore, it cannot be supposed that he intended to make any pro -
vision . "

While the question to be decided in that important case, i s
not exactly similar to the one here presented, still the judgment
affords great assistance. It is clear that the learned Law Lord s
in their considered judgments, reversing the judgment of the
Master of the Rolls, would have come to a different conclusion
if the point to be decided had been, whether one of the nephew s
or nieces had a vested or a contingent interest in the estate . Judgmen t
Lord Chelmsford, at p. 186, in discussing the terms of the will ,
after deciding that the word "issue" should be read a s
"children," says :

"It is not to nephews and nieces absolutely, and in the event of thei r
dying in the lifetime of the tenant for life, then to their children ; but to
such of the nephews and nieces as shall be living at the death of the tenant
for life, and to the children of such of them as shall then be dead, leavin g
children . The shares which the children are to take could never have
vested in their parents ; because it is only in the event of the parents not
having become entitled to them that they are given to the children . "

Lord Westbury, at pp . 188-9, in a similar manner, refers t o
the terms of the will as follows :

"The testator bequeathes his residuary estate to his wife for life and then
to such of his nephews and nieces as should be living at the death of the
tenant for life . This form of gift is contingent, and vests in such only of
the nephews and nieces as shall be living when the tenant for life dies .
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(At Chambers)

192 4

June 28.

	 It is by no means irrational to suppose that the testator intende d
to make the interest of the orphan issue vested and immediate, although
he had made the interest of the parent contingent on surviving the tenan t
for life. "

In this case, I think it is reasonable to conclude, that the
testator intended, that the interest of the children should no t

IN

	

vest in the lifetime of his widow ; but 7 as to each of them, wasESTATE E OF

J. D .

	

contingent upon him or her surviving the mother . None of the
IIELMCKEN ,

DECEASED children thus has a vested interest and the will plainly state s
that, if any of them die in the lifetime of their mother, leaving
lawful issue, the share which such child or children would have
taken, if living at the time of the death of his or her mother ,

Judgment
enures to the benefit of such issue .

The only argument presented was, as to the rights possessed
by the children of the testator . As all his children are still
living, it does not become necessary to determine the nature o f
the share or interest that any of the grandchildren would
possess should his or her parent die during the lifetime of the
widow.

Costs of all parties should be paid out of the estate .

Order accordingly .

MCDONALD, J .

	

RE SANTA SIi\ GH .
(At Chambers )

1924

	

Habeas corpus—Order for deportation to United States—American official s

refuse entry—Then held for deportation to India—Illegal detention-- -
June 18 .

	

Can. Scats . 1914, Cap . 27, Sees . 23 and 33 .

A native of India who was a British subject was admitted to Canada i n
1907, where he remained until February, 1923, when he went to th e
United States . He returned in April, 1924, but more than a yea r
having elapsed he was presumed to have lost his Canadian domicil ,
was arrested, fined, and an order for his deportation to whence h e
came was made by a Board of Inquiry under The Immigration Act .
The United States authorities refused to allow his entry into th e
United States and without further order he was then held for deporta-
tion to India . On application for his release under habeas corpus

proceedings :
Held, that as an order was made by the Board of Inquiry for his deporta -

RE SANTA
SINGH



XXXIV.] BRITISH COLUMBIA REPORTS .

	

19 1

tion to the place whence he came (i .e ., United States) and he is held MCDONALD, J .

for deportation to India, he is illegally detained and entitled to his (At Chambers )

discharge .

	

192 4
Section 23 of The Immigration Act dealing with the Court's jurisdiction

does not apply as no order or proceeding of the Board of Inquiry is June 18 .

RE SANTA
SING H

APPLICATIOX for a writ of habeas corpus . Santa Singh
was admitted into Canada in1907,where he resided continu -
ously until February, 1923, when owing to threats from fellow
workmen he went to the United States where he remained unti l
April, 1924 . More than a year having elapsed he was arreste d
and fined, and later brought before a Board of Inquiry, when Statement

an order for deportation was issued . The Immigration official s
of the United States refused to allow Santa Singh to enter th e
United States and he was then held for deportation to India .
Heard by MCDoNALD, J. at Chambers in Vancouver on th e
12th of June, 1924 .

Wood, for the application.
Elmore Meredith, contra .

18th June, 1924 .

MCDONALD, J. : Application for a writ of habeas corpus .

The applicant is a native of India and a British subject . He
was duly admitted into Canada in 1907 and resided here con-
tinuously until February, 1923, when, his life being threatene d
by two of his fellow-workmen, he went to the United States an d
remained there until April, 1924. More than a year having
elapsed he is thereby presumed to have lost his Canadia n
domicil and to have ceased to be a Canadian citizen for the Judgmen t
purposes of The Immigration Act. When he returned t o
Canada, in April, 1924, he entered by stealth, was arreste d
and fined for his offence and was later brought before a Boar d
of Inquiry. That Board considered the evidence and issue d
an order for deportation in the following words : [after setting
out the order the learned judge continued] .

Such order, speaking generally, was in Form B provided fo r
by the Act .

After the order was issued the applicant's solicitor interviewed
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MCDONALD, J . Mr. Pickles, Chairman of the Board of Inquiry, and was in -
(At Chambers)

formed by Mr. Pickles that the Immigration officials of the
1924

	

United States of America refused to allow Santa Singh to
June 18

.	 enter the United States, and that he was being held for deporta -
RE SANTA tion to India. Santa Singh claims that he is illegally detained

SIN°H and applies to the Court for his discharge . Mr. Meredith ,

counsel for the Immigration authorities, relies, in the firs t
place, upon section 23 of the Act, which section has been con-
sidered many times by the Courts . It seems now to be well
established that the Courts have no jurisdiction in such case s

Judgment
unless the Board of Inquiry acted without jurisdiction or wa s
guilty of fraud. I have given the matter the best considera-
tion I can, and it seems to me the question of the Court 's juris-
diction does not arise in so far as section 23 is concerned,
inasmuch as no order or proceeding of the Board is bein g
attacked. I think the simple point is this : An order has been
made by the Board of Inquiry for the applicant's deportation
to the place whence he came to Canada, namely, the Unite d
States of America, and he is being held for deportation t o
India ; he is, therefore, being illegally detained and is entitle d
to his discharge. I have had some doubt about the matter ,
but inasmuch as the liberty of a subject is in question I ought ,
as pointed out by MARTIN, J.A. in Rex v . Fong Soon (1919) ,
26 B.C. 450 at p. 456, to give the applicant the benefit of tha t
doubt .

Application granted .
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MACKENZIE v. PRINCE JOHN MINING COMPANY . cni
c~amb

r>
Practice—Defendant company—Counterclaim — Action distinct fro m

counterclaim—Company without assets—Security for costs—B .C. Stats .
1921, Cap. 10, Sec. 264 .

In the case of an action against a company founded on a claim entirely
separate and distinct from that set up in a counterclaim, if the com-
pany has no assets the plaintiff is entitled to security for costs of the
counterclaim under section 264 of the Companies Act, 1921 .

APPLICATION by plaintiff for an order that the defendan t
Company furnish security for costs of the counterclaim on th e
ground that the Company has no assets . Heard by MCDONALD,

J. at Chambers in Victoria on the 9th of July, 1924 .

W. J. Taylor, K .C., for the application .
Maclean, K.C., contra.

15th July, 1924 .

McDoNALV, J. : Plaintiff sues the defendant Company fo r
a balance owing him on the purchase price of certain minera l
claims and for moneys advanced for the use of the defendant .
The defence sets up that by reason of negligence and misconduc t
of the plaintiff in his capacity of the defendant 's manager no
such moneys are owing. By the counterclaim many of thes e
allegations are repeated and the defendant claims an accountin g
of moneys received by the plaintiff to the use of the defendant ,
and payment of the amount found to be due and damages .

Plaintiff applies under section 264 of the Companies Act ,
1921, for security for the costs of the counterclaim on th e
ground that the Company has no assets. The section i n
question has been held in England to apply to a company whic h
is plaintiff by counterclaim as well as to a company which is
plaintiff in an action : Strong v. Carlyle Press (1893), WS.
51. Mr. Maclean, however, for the Company contends tha t
under the decision in leech v. Taylor (1893), 1 Q .B. 560, no
security ought to be ordered here, inasmuch as the counter -
claim arose out of the same transaction as the claim and wa s
in substance, though not technically, pleaded as a defence . I
do not think that case applies here, as the action is founde d

13

1924

July 15 .

MACKENZIE
V .

PRINCE
JOHN

MINING CO.

Statement

Judgment
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MCDONALD, J . on a claim entirely separate and distinct from that set up i n
(At Chambers)

the counterclaim, and it does not seem right that the defendan t
1924

	

should escape its liability to provide security, merely by re -
July 15 . peating in the counterclaim certain allegations contained i n

MACKENZIE the defence.
V.

PRINCE
JOHN

MINING Co .

Security fixed at $250 .
Application granted .

MCDONALD, J .

	

RE X v. CHAN LUNG TOY.
(At Chambers )

1924

		

Criminal law—Illegal sale of liquor—Conviction—Habeas corpus—Sale t o
Indian—Name of purchaser not disclosed—R.S .C . 1906, Cap . 81—B .C .

July 29 .

	

Stats . 1921, Cap . 30, Sec. 26 .

REx

	

A conviction and the warrant of commitment thereunder for an offenc e
v.

	

under the Government Liquor Act will not be set aside because they
CHAN LUNG

Toy

	

do not contain the name of the person to whom the liquor was sold .
An Indian is punishable in the same manner as others, for offences agains t

Provincial legislation when committed outside a reservation .

A PPLICATION for a writ of habeas corpus. The prisoner
was convicted before a justice of the peace at Prince Ruper t
for that he "the said Chan Lung Toy unlawfully did sel l
liquor contrary to section 26 of the Government Liquo r
Act." The grounds submitted for the discharge of the
prisoner were : (1) That the conviction did not state to whom

Statement the liquor was sold ; (2) that the justice of the peace had no
jurisdiction to convict under said Act as the liquor was sol d
to an Indian and the offence is covered by the Indian Act, a
Dominion statute. Heard by McDow ALn, J ., at Chambers in
Vancouver on the 29th of July, 1924.

Bray, for the accused .
Creagh, for the Crown .

MCDONALD, J . : I must dismiss the application in this
matter. I think the case of Rex v. Somers (1923), 32 B .C .

Judgment 553 and the Ontario case of Rex v. Martin (1917), 41 O .L.R .
79 ; 39 D.L.R. 635 meet the objections raised on behalf of
the accused .

Application dismissed .
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BAYLEY v. LOVE. MACDONALD,
J .

	

Negligence—Damages—Gun accidentally goes off—Plaintiff hit in foot—

	

192 4
Careless handling of gun by defendant—Defective safety device .

June 25 .
The plaintiff and defendant on a duck-shooting expedition were about to

have a meal prepared by the defendant . The plaintiff was approach- BAYLEY

	

ing the spot where the meal was prepared when the defendant in

	

Lov
v .

E
aiming at a duck going overhead slipped in the mud and lost hi s
hold on his gun . In attempting to recover it the gun went off hitting (=
the plaintiff in the foot and severely injuring him . The defendant Jer e " 'A "
said that the gun which was a hammerless one with a safety device ~9s a~r Gf7 6" iJ

was at the time marked "safe ." Afterwards upon the gun being
submitted to a close inspection it was found that the safety device
was defective, the safety being ineffective in respect to the left barrel .
In an action for damages for negligence :

Held, that in the circumstances the proper conclusion is that the discharg e
of the gun was without any fault on the part of the defendant and the
action should be dismissed .

When a gun in the hands of a hunter explodes and injures his companio n
a presumption of negligence arises calling for an explanation on th e
part of the person using the gun and the onus is shifted to him .

A CTION for damages suffered by the plaintiff by reason of
the defendant's negligence in handling his shot-gun so care -
lessly as to allow it to go off shooting the plaintiff in the foot. statement

The facts are set out fully in the reasons for judgment . Tried
by MACDONALD, J. at Vancouver on the 9th of June, 1924 .

Maitland, for plaintiff.
Murdock, and Hossie, for defendant .

25th June, 1924 .

MACDONALD, J. : On the 1st of October, 1923, the plaintif f
and defendant went together hunting at Ilatzic Lake and ,
during the expedition, the plaintiff was accidentally shot in th e
foot by the defendant . They had been in the habit of shooting Judgment

together in previous years and, on this occasion, the defendan t
supplied both guns, the one loaned to the plaintiff being a
"Boswell" and the other, which the defendant was using, being
a second-hand "Parker," recently purchased by him. Plaintiff
alleges that the accident occurred through the defendant's negli -
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gence in handling his gun . Ordinarily the burden rests upon
the party asserting negligence, to give satisfactory evidence o f
its existence and that it caused the injury complained of. It
is contended, however, that in this case, the onus has shifte d
and that a presumption arises, as to negligence on the part o f
the defendant . I do not think as to presuming negligence "tha t
the allegation of the plaintiff is equally consistent with th e
denial of the defendant," nor that the principle of law, a s
stated by Lord Ilalsbury, L .C. in TValcelin v . London and South -

western Railway Co. (1886), 12 App. Cas. 41 and referred
to in McKenzie v. Chilliwack Corporation (1912), 82 L.J . ,

P.C. 22 at p . 24 is applicable. So I think a presumption o f
negligence arises .

"Trains do not run off the lines unless there is something wrong with th e
line, or the train, or the running of the train" :

Carpue v. London Railway Co . (1844), 5 Q.B . 747, nor does
a gun in the hands of a hunter ordinarily explode and injur e
his companion, without some intervening cause, calling for an
explanation on the part of the person using the gun .

Before discussing the explanation which was offered by th e
defendant for the accident, I should consider the contention of
the defendant, that the plaintiff in going shooting with th e
defendant was in a different position from that of the plaintiff
in the case of Stanley v . Powell (1891), 1 Q.B. 86 . In other
words, that the plaintiff herein was not like a third party ,
having no connection with the shooting expedition . In Beven
on Negligence, 3rd Ed ., Vol . 1, the ease of Stanley v . Powell ,

supra, is referred to at p. 569 . It is stated that the verdic t
might not unreasonably have been given, on the basis of th e
plaintiff being a member of the shooting party and "exposin g
himself to all the risks" ; against which no greater than
ordinary precautions were necessary . The author then, i n
referring to the case, says that "it would be a useless labour
to follow the judgment through its confused and inaccurate
review of the eases . As far as can be surmised" he states that
"the view presented therein is an amplification of a passage
from Bacon's Abridgement" (Vol . 7 , p . 70G) as follows :

"'If the circumstance which is specially pleaded in an action of tres-
pass, do not make the act complained of lawful, and only make it excusable,
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it is proper to plead this circumstance in excuse ; and it is in this case
necessary for the defendant to shew not only that the act complained o f
was accidental, but likewise that it was not owing to neglect, or want of
due caution' ; with the gloss that by accidental `I understand that th e
injury was unintentional : "

Accepting this statement of the law, as being accurate an d
applicable, has the defendant then alleged and shewn, not onl y
that the shooting was accidental, but that it is to be excused on
the ground that it was not due to neglect or want of due caution
on his part ?

Speaking generally, the measure of care against accident
which should be taken to avoid responsibility, is that which " a
person of ordinary prudence and caution would use, if his own
interests were to be affected and the whole risk his own" : see
The Nitro-glycerine Case (1872), 15 Wall . 524 at p. 538.
Further, in Comyns 's Digest, 5th Ed., 1822, Vol. 2, p. 272,
note (d), it is stated that :

"Where one man has been the occasion of damage to another, in orde r
to constitute such damage an injury, it is essential that some degree of
blame be imputable to the party producing it ."

After referring to the terms "inevitable necessity, unavoid-
able accident, and their equivalents," the following statemen t
appears :

"So anxious is the law to preserve unimpaired the rights of persona l
safety and of property, that it regards not those acts only which through
design invade them to be injurious, but likewise all others, that withou t
the concurrence of evil disposition, through carelessness and neglect,
infringe them; characterizing a man's conduct, as negligent and careless,
if by any extraordinary degree of circumspection, greater than is usually
practised in the ordinary affairs of life, he might have guardedagains t
the accident ."

This proposition of law may be said, to have been particularly
applied, as to the use of firearms, by the interjected remark s
of Erle, C .J . during the argument in Potter v . Faulkner (1861) ,
1 B. & S. 800 at p . 805 as follows :

"The law of England, in its care for human life, requires consummat e
caution in the person who deals with dangerous weapons. "

On this point, Vol. 12 of the A. & E. Encycl . of L., 2nd Ed . ,
p. 518, says as follows :

"As firearms are extraordinarily dangerous, a person who handles suc h
a weapon is bound to use extraordinary care to prevent injury to others ,
and is held to a strict accountability for a want of such care ."

If the high standard of care, thus outlined, be required, and

197
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MACDONALD, not the lesser one, referred to in Beven, supra, during a shoot-
J .

___ .

	

ing expedition, that is, that in providing against probable risk s
1924 "no greater than ordinary precaution were necessary," the n

June 25 . has the defendant complied with such requirement? It i s
beyond question, that the discharge of the gun was accidental
and without the concurrence of the will of the defendant, bu t
was it unavoidable or did it arise from some cause not due t o
lack of care or fault on the part of the defendant? At the
time of the accident, plaintiff was so engaged, in preparing for
a slight repast, that he does not know how the accident occurred .
He did not see the position of the defendant at the time or
what he was doing. He states that the defendant afterward s
told him that while he, the defendant, was sitting on a log ,
which they had appropriated for shooting purposes, he was
about to light a match and while reaching down for that pur-
pose, his gun partly slipped from his hand and then, throug h
snatching or grabbing, it was discharged and injured th e
plaintiff. Defendant, however, in giving evidence, hesitated
at first, but eventually stated that he had not so informed th e
plaintiff as to the accident . He said that the actual facts were,
that the plaintiff was bringing in from the lake a duck that he
had shot and that he, the defendant, while endeavouring to
get a line upon another duck which was flying over, slipped i n
the mud and, in grasping the gun, it went off, doing the damage .

Judgment The gun used by the defendant was a hammerless one, equippe d
with a safety device which required to be moved prior to it s
discharge . Safe practice in shooting would be, to only so adjus t
the gun just previous to its discharge . Whichever account be
true, defendant says, and I have no reason to doubt his state -
ment, that his gun, at the time of the accident, was marke d
"safe." That is, it could not, if the safety catch operated ,
be discharged without moving it. If so, in view of the fact
that they were actually on the shooting ground, in my opinion ,
it was not careless for defendant to have his gun loaded, while
it was either resting across his knees when he was sitting o n
the log, or while he was standing up, ready to shoot at any
passing ducks. I think this is a proper conclusion, whethe r
the plaintiff was sitting by the defendant on the log or was

BAYLEY

V .

LOVE
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coming in from the lake after having retrieved a duck, which MACn
a .
oNALD,

he had previously shot . It is evident from the fact that the

	

—
plaintiff was shot in the foot, that the discharge of the gun did

	

1924

not take place while the defendant had the gun pointed directly June 25 .

in front of him or at any game that was flying past . The gun, BAYLEY

in order to be discharged, if the safety device operated properly,

	

LOVE
required not only that such device should be moved, but tha t
force should be applied to the trigger for each barrel of the gun .
It would seem beyond reasonable probability that, if the defend-
ant grabbed his gun with his hands, as it was slipping from
his hand, he would thus perform both the operations, necessary
to discharge the gun . There is no evidence as to which barrel
of the gun was discharged and caused the injury. In view of
the fact, that there was no suggestion of an action on the part
of the plaintiff, until long after the accident occurred, the lac k
of evidence in this respect, as well as want of information a s
to the appearance of the plaintiff 's boot, which might chew
whether the shot entered from the front or the rear, is not to
be wondered at. There would be great excitement followin g
the serious injury and the minds of all concerned would b e
centred upon necessary aid being afforded to the plaintiff . A
short time before the trial, the gun was submitted to clos e
inspection and resulted in a discovery that the safety devic e
was defective . It was intended to render both barrels incapabl e
of being discharged without a metal slide on the top of the Judgment

gun, controlling the catch or device, being moved forward fo r
that purpose . It was evident that such device was, as to th e
left barrel of the gun, ineffective, so that the gun might appea r
safe, as to both barrels, and still if force happened to be applie d
to the rear trigger of the gun, it would discharge the lef t
barrel, even while the device indicated safety. I think thi s
defect in the gun, while not the initial cause of the accident ,
contributed to it . Whether the gun slipped from the defend -
ant's hands while he was on the log or in the act of shooting
at a duck and was then clutched by him, it would not have bee n
discharged, had it not been for the defective condition of th e
safety device. It was, at the time of the accident, in almos t
as dangerous a condition, as far as the left barrel was con-
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cerned, as an old-fashioned shot-gun would have been if at ful l
cock, ready to be discharged by pulling the trigger . Was the
defendant, then, to blame for the defective condition of his gun ,
which brought about the accident ? IIe was conversant with
firearms and had examined the article and tried it sufficiently ,
to satisfy himself that it would answer for the purposes in-
tended. He considered it safe to take out shooting . It i s
contended that he should have discovered the defect . I think
this is the pivotal point of the case . It is a matter of opinion,
and different persons might very likely take a contrary view .
While the defect could easily be discovered by a gunsmith, still,
I do not think that there was a "lack of prudence and caution "
on the part of defendant in not having detected this particula r
defect. It would only become evident by either taking tha t
portion of the gun apart or might become noticeable if through
continued discharge of the gun the safety device had become
inoperative, as is probable upon the day of the accident . It is
regrettable that the plaintiff has suffered so severely throug h
the accident, and the defendant has shewn his sympathy to a
friend of long standing in a substantial manner . I think, how-
ever, that, under the circumstances, my conclusion is a proper
one and that the discharge of the gun was without any fault o n
the part of the defendant. He has shewn facts which relieve
him from liability for the injury sustained by the plaintiff .

The action is dismissed with costs .

Action dismissed .
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TOWNLEY v. THE CORPORATION OF THE CIT Y
OF VANCOUVER .

MCDONALD, J .

1923

Contract—Agreement to purchase land—Corporation a party—Price to be Oct . 1 .

approved by city council—No price arrived at—Action for specific
COURT OF

performance fails .

	

APPEA L

In July, 1920, the plaintiff wrote the city engineer of Vancouver propos-

	

1924
ing that the City should purchase a triangular portion of the three lots June 4 .
at the south-east corner of Hastings and I3urrard Streets in order to
widen Hastings Street so as to make a straight run from Hastings TowNLEY

Street into Seaton Street, and in April, 1921, he renewed the offer by

	

V.
letter to the mayor. The city engineer then made a report upon which

CITY
of

VANCOUVER
the City Council passed a resolution on the 1st of August, 1921, tha t
the City purchase such portions of said lots as in the opinion of th e
city engineer is required for the purposes proposed and that the pric e
paid be the sum agreed upon by the owner and finance committee
subject to approval by the Council . The city engineer made a plan
of the portion of the lots required and asked the finance committee t o
suggest a price . The finance committee passed a resolution referrin g
the question of price to a special committee consisting of Alderman
Tracy, the city comptroller, and assessment commissioner for report .
The special committee made a report fixing the price at $21,500 of
which the plaintiff received notice . On the 28th of November, 1921 ,
the plaintiff wrote the city clerk asking him to advise the financ e
committee that the price submitted in the report of the special com-
mittee was accepted by him for all parties interested. The lots i n
question were sold for taxes on the 4th of December, 1920, and afte r
due notice had been given the period for redemption expired on th e
4th of December, 1921 . An action for specific performance of an
alleged agreement for sale of the lands in question was dismissed .

Held, on appeal, affirming the decision of MCDONALD, J . (MARTIN, J.A.
dissenting), that no enforceable contract had been established .

Per McPHILLIPS, J .A . : The proposed purchase was a conditional one.
The price which was an essential feature had under the resolution of
the City Council to be arrived at in a particular way, i .e ., by agree-
ment between the owner and the finance committee followed by th e
approval of the City Council . The price was never fixed, and with
that condition unfulfilled there cannot be an enforceable contract .

APPEAL by plaintiff from the decision of McDoNALD, J . of
the 1st of October, 1923, in an action by the plaintiff as admin- Statement
istrator of J . D. Townley, deceased, for specific performanc e
of an agreement for the sale by the plaintiff to the defendant
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McooNALO, J . of the northern portions of lots 1, 2 and 3 of block 20, distric t

1923

	

lot 541, Vancouver district, or in the alternative the sum of

oct.1 . $21,500 being the amount due from defendant to plaintiff
under a resolution of the Municipal Council of the defendan t

COURT L of the 1st of August, 1921, and a report of the Council of theAPPEA

CITY OF

VANCOUVER Seaton Street. He pointed out that there was a considerabl e
sum due for taxes on the lots and that no actual money woul d
be required to carry the transaction into effect . The city
engineer replied that the matter would be reported on at a
meeting of the Council on the 17th of August . The plaintiff
wrote the mayor on the 14th of April, 1921, renewing his offer
as set out in his letter of the 31st of July and the engineer
having made a report to the Council a resolution was passed b y
the City Council on the 1st of August, 1921 "that the Cit y
purchase such portions of lots 1, 2 and 3, block 20, district lo t
541, as in the opinion of the city engineer is necessary to elim-
inate the jog at the corner of Burrard and Hastings Street s
and that the price paid shall be the sum mutually agreed upo n
by the owner and the finance committee, subject to approval by

Statement this Council ." The city clerk sent the plaintiff a copy of thi s
resolution. The city engineer having made a plan of the por-
tion of the lots required, the plaintiff, by letter of the 3rd of
October, asked the finance committee to suggest a price for the
land to be taken or submit the matter to a sub-committee with
power to act and on the 51h of October the finance committe e
passed this resolution :

"Recommended that the matter of price of property to eliminate jog
corner of Hastings and Burrard, T . O . Townley property to be referred t o
Alderman Tracy, city comptroller, and assessment commissioner, for report . "

On the 21st of November the special committee reported to
the City Council that the sum of $21,500 would be a reasonabl e
price for the property to be taken to eliminate the jog at corne r
of Hastings and Burrard Streets . On the 2Sth of November
the plaintiff wrote the city clerk requesting him to advise th e

Tune 4
.	 the City of the triangular portion of said lots facing on Hastings

TOWNLEY and Burrard Streets in order to remove the present jog at th e
V.

	

corner and make a straight run from Hastings Street int o

21st of November, 1921 . On the 31st of July, 1920, the
1924

	

plaintiff wrote the city engineer proposing the purchase by
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finance committee that the sum of $21,500 reported by the MCDONALD,J .

special committee as the value of the ground to be taken by the

	

192 3

City was accepted by him as representing all the parties bene- Oct . 1 .
ficially interested in the property. The three lots in question
were sold for taxes on the 4th of December, 1920, of which the ArPEAL
plaintiff was notified on the 13th of January, 1921, and the

	

____

period for redemption of said lots expired on the 4th of

	

1924

December, 1921 .

	

June 4 .

Mayers, for plaintiff.
eCrossan, for defendant .

T OW NLEY
v.

CITY O F
VANCOUVER

1st October, 1923 .

McDoNALD, J . : With all deference, I cannot see how thi s
action can succeed . It does not seem to me that the cases tha t
have been cited have any application . It is simply a case of
contract or no contract, so far as I can see, based on the offer
made by the City, which is contained in Exhibit 13 . That is
an offer subject to two conditions, one, that the price, which i s
a material term in any contract to be entered into, must be
agreed upon ; the' other term was that that price must be
approved of by the City Council . It seems to me that, as par t
of the plaintiff's case for specific performance of the contract ,
he must prove those conditions have been complied with . He
has not shewn that there was any contract, because the Counci l
did nothing.

MCDONALD, J .

On the question of estoppel, I do not see how the plaintiff
can succeed oil the evidence disclosed . He says in his letter of
December 9th, 1921, "These negotiations [to which he ha s
referred] have not been brought to a conclusion by reason o f
the failure of the finance committee to fix a price ." He knew
throughout, that until the finance committee fixed a price h e
had no contract, but, either under stress of circumstances, o r
through bad judgment or for some other cause, he proceeded n o
further. I cannot see that there is any estoppel .

The action will be dismissed with costs .

From this decision the plaintiff appealed . The appeal was
argued at Vancouver on the 3rd and 4th of April, 1924, before
MACDONALD, C .J.A., MARTIN, and MCPIIILLIPS, JJ .A.
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MCDONALD, J . Meyers, for appellant : It was found below that there wa s

1923

	

no contract and that as the plaintiff knew all the facts ther e

O . 1 . could be no estoppel . My first contention is that when the
resolution of the Council was communicated to the plaintiff a

COURT OF contract was concluded, and when plaintiff accepted the pric e
APPEA L

1924

	

under the contract. If the price is indicated that is sufficient :
June 4 .
	 see P. Burns cC Co ., Ltd. v. Godson (1918), 26 B.C . 46 ;

TowxLEY Greenock Steamship Company v . Maritime Insurance Compan y

v 'CITY OF (1903), 1 K.B . 367 at pp.

	

~374-5 ; Mentz, Decker di Co . v.
VANCOUVER Maritime Insurance Company (1910), 1 K.B . 132 at p. 135 ;

Hewitt Brothers v . Wilson (1915), 2 K.B . 739 at p . 744 ; Ilood

v . West End Motor Car Packing Company (1917), 2 K .P. 38 ,

note, at p . 43 ; Chartered Bank of India, Australia and Chin a

v. Pacific Marine Insurance Co . (1923), 33 B .C. 91 . There are
cases on the sale of goods that apply : see Clarke v. Westrope

(1856), 18 C.B . 765 at pp . 771 and 785 ; 11ilnes v. Gery

(1807), 14 Yes. 400 ; Hall v. Warren (1804), 9 Yes . 605.

In ease of agreement to grant a lease see Gourlay v. The Duk e

of Somerset (1815), 19 Yes. 429 at p. 431. When in part
performed by possession see Gregory v . Mighell (1811), 18 Yes .
328 at p . 333 ; Dinham v . Bradford (1869), 5 Chy. App. 519.

The negotiations had at any rate reached the stage where th e
parties agreed to do everything necessary to carry the contract

Argument out : see Sprague v . Booth (1909), A.C. 576 at p . 580 . Town -
ley suggested to the City to appoint a committee to fix a price .
This suggestion was adopted by the City and the committee
fixed a price by report : see Morse v . Merest (1821), 6 Madd.
26 at p . 27 ; Ferguson v . Ferguson (1875), 44 L.T ., Ch. 615.

They create an obstacle by doing nothing : see Briggs v . News--

wander (1902), 32 S.C.R. 405 at p . 412 ; Brown v. Moore

(1921), 62 S.C.R. 487 ; Meeker v . Nicola Palley Lumber Co .

(1917), 55 S.C.R. 494 ; P. Burns ct. Co., Ltd. v. Godson

(1918), 26 B .C. 46 at p . 53 ; Iloadly v. M'Laine (1834), 10

Bing. 482 at p . 490 ; Ashcroft v . Mor°r•in (1842), 4 Man. & G .
450. All I have to do is to link "a fair and moderate price "
with "prise to be agreed upon" : see Paltry v. Gibson (1847) ,
4 C.B . 837 at p . 864 ; Joyce v . Swann (1864) . 17 C.B. (N.s. )

fixed by the committee the City became owner of the property
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84 at pp. 93 and 102 ; Benjamin on Sale, 6th Ed., 436 ; lic'mNALD,''' .
Edwards v . The Grand Junction Railway Company (1836),

	

192 3

1 Myl. & Cr. 650 at p. 672 .

	

()et' .
McCrossan, for respondent : There should be no question co jaT O

F
raised as to bad faith on the part of the City . Townley and APPEAL

the finance committee have first to come to terms and the Cit y ' 1924
Council must then approve before there is a contract . The cases

June4 .
on sales of goods referred to have no application to sales of 	
land : see Williams on Vendor and Purchaser, 3rd Ed., Vol . 1, TOWNLEY

p. 4, note (m) . The Court will not enforce an agreement dif- Clry of

ferent from that arranged by the parties : see Fry on Specific v'Ne'' uvER
Performance, 6th Ed., 164 et seq . It is not sufficient, eve n
with the words "price to be agreed upon" : see Halsbury's Law s
of England, Vol . 25, pp. 291-2. The price is a material ter m
and is of the essence of the contract : see Milnes v. Gery (1801) ,
14 Ves. 400 ; Morgan v. Milman (1853), 3 De G.M. & G. 24
at pp. 33-4 ; Darbey v . Whitaker (1857), 4 Drew. 134 at
p. 140 ; Tillett v. The Charing Cross Bridge Company (1859) ,
26 Beay. 419 at p. 426 ; Gregory v . Mighell (1811), 18 Ves .
328 at p . 334 ; Vickers v . Vickers (1867), L.R. 4 Eq. 529 a t
pp. 535-6 ; Earl of Darnley v . Proprietors, &c ., of London ,
Chatham, and Dover Railway (1867), L.R. 2 H.L. 43 at p . 62 ;
Firth v. Midland Railway Co . (1875), L.R. 20 Eq. 100 at
p. 112. The parties must be ad idem as to subject-matter and
as to price : see Douglas v . Baynes (1908), A .C. 477 at p. 485 . Argument
The case does not come within the Statute of Frauds : see
Hussey v. Horne-Payne (1879), 4 App. Cas. 311 at pp . 316 ,
320 and 323. He cannot ask specific performance as he canno t
give title : see District of North Vancouver v. Tracey (1903) ,
34 S.C.R. 132 at pp. 139-140. There is no contract unless
section 324 of the Vancouver Incorporation Act, 1921 (B .C.
Stats. 1921, Second Session), is complied with . The contract
must be sealed and signed by the mayor or city clerk : see
Mayor of Kidderminster v . Hardwick (1873), L .R. 9 Ex. 13
at p. 18 ; Hunt v. Wimbledon Local Board (1878), 4 C .P.D .
48 at pp. 55 and 58 ; Young & Co. v. Mayor, &c . of Roya l
Leamington Spa (1883), 8 App . Cas. 517 at p. 528 ; The
Waterous Engine Works Company v . The Corporation of the
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MCOONALD,J . Town of Palmerston (1892), 21 S .C.R. 556 at pp. 560-1 ; John

1923

	

Mackay and Company v. Toronto City Corporation (1920) ,

()et. 1 . A.C. 208 at pp. 214-5 ; Manning v . Winnipeg (1911), 21 Man .
L.R. 203 at pp. 234, 247 and 253-4. The case of P . Burns &

COURT OF Co ., Ltd. v. Godson (1918), 26 B .C. 46, and on appeal (1919) ,
APPEAL

58 S .C.R. 404 was decided on a different set of circumstance s
1924

	

altogether ; see also Chartered Bank of India v. Pacific Marine
June 4. Insurance Co . (1923), 32 B.C. 60. It comes down to whether

TowNLEY there was a mode definitely fixed for ascertaining the price .

CITY or We submit that they got no further than negotiations .
VANCOUVER Mayers, in reply : As to requirement of a seal, District of

North Vancouver v . Tracey (1903), 34 S .C.R. 132, is an
answer .

Cur. adv. vult.

4th June, 1924 .

MACDONALD, C .J .A . : This is an action for specific per -
MACDONALD, formance of an agreement for the sale of land . In my opinion,

C .I .A .

	

no agreement has been proven . The appeal should, therefore ,
be dismissed .

MARTIN, J .A . : This is an important case and so I have
examined with close attention all the authorities cited, and ver y
many more.

The plaintiff on the 31st of July, 1920, offered by letter t o
sell to the defendant a triangular portion (set out on a tracin g
enclosed) of certain lots (on which a large sum was due for
taxes, for which they were later sold on 4th December, 1920) a t
the corner of two of the main highways (Hastings and Burrar d
Streets) of Vancouver for the purpose of improving the traffi c
at that point, and renewed his offer on the 14th of April fol-
lowing, saying also :

"In this particular case no money has to be found as the back taxes pay

for the area taken . I may say that if there is any question of the pric e
being excessive, I am perfectly willing to abide by the valuation of tw o

persons—one named by me and one by the City . This question was firs t
brought up by your city engineer shortly before the war and then droppe d

for obvious reasons . The property is too valuable and expensive to li e
idle and I must do something at once to relieve the situation . Your

engineer has all the data before him."

The matter was referred to the city engineer and on the 1st

MARTIN, J .A .
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of August, 1921, he forwarded his recommendation to the MCDONALD, J .

Council that :

	

192 3
"In view of the importance of acquiring this strip of property for the

general benefit of traffic conditions as a whole, I would recommend that
Oct . 1 .

the resolution of Council, instructing your engineer to prepare a local COURT OF
improvement by-law, be withdrawn, and a recommendation along the lines APPEAL

for the acquiring of a triangular piece of land for the Dodson property, be

	

—
substituted therefor ."

	

192 4

This recommendation came before the Council the same June 4.

evening and after consideration of it the following resolution TowNLE Y

was passed :

	

v .

"That the City purchase such portion of lots 1, 2 and 3, block 20, D .L.
CITY OF

VANCOUVER
541, as in the opinion of the city engineer is necessary to eliminate th e
jog at the corner of Burrard and Hastings St ., and that the price paid
shall be the sum mutually agreed upon by the owner and the finance com-
mittee, subject to the approval of this Council ."

This resolution was duly sent to the plaintiff by the cit y
clerk, and after awaiting action thereunder by the finance
committee, he wrote on the 3rd of October to that committe e
requesting action and concluded :

"In order that the matter be brought to a conclusion I would be pleased
if your committee would suggest a price which is satisfactory or else refe r
the matter to a sub-committee with power to act ."

On the 21st of November the special committee, to whic h
the question of price had been referred by the Council on 10t h
October, reported to the Council as follows :

"With reference to the matter of price of property to eliminate the jog
at the corner of Hastings and Burrard Sts ., T . O . Townley property, which
was referred to us for report, we beg to advise that we are of the opinion, MARTIN, J .A .

in consideration of all the circumstances, that a price of $21,500 would
be reasonable."

This report was referred by the Council to the finance com-
mittee for report.

On the 28th of the month the plaintiff wrote to the city clerk
as follows :

"Will you kindly communicate to the finance committee at its next
meeting that the sum of $21,500 reported by the sub-committee as the valu e
of the portion of lots 1, 2 and 3, block 20, D .L. 541 necessary to eliminat e
the jog at the corner of Hastings and Burrard Streets is accepted by m e
as representing all the parties beneficially interested in said property . "

After the 21st no further steps were taken by defendant to
complete the sale, the Council merely passing, on 2nd Decembe r
(two days before the time of redemption from the tax sale
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aMCDONALD,J . would expire) a resolution referring back to the special coin-

	

1923

	

mittee its said report (recommending $21,500 as the price) for

Oct . 1 . "report at next meeting." The property was not redeeme d
from the tax sale, and the City in answer to the plaintiff's clai m

COURT 01? for specific performance, now repudiates any contract and
AP

claims to be the owner of the land under the tax sale since th e

	

1924

	

4th of December, 1921, when the time for redemption expired ,

	

June 4 .	 it having bought in the property at the sale .
TowNLEY

	

In support of the defence of no contract having been entere d

CITY OF into a number of authorities were cited. The principal on e
VANCOUVER (submitted as "really conclusive " ) being ]iiilnes v. Gery

(1807), 14 Ves. 400 ; 9 R.R. 307 ; a decision of the Plaster of
the Rolls, Sir William Grant . It was there decided, and th e
decision has been often followed, that specific performance wil l
not be granted where an agreement for sale provides that th e
price shall be ascertained by arbitrators, and it has not been s o
ascertained, because the Court will not interfere to substitut e
itself for the persons selected to fix the price, upon the ground
that (p. 406) :

"The only agreement, into which the defendant entered, was to purchas e
at a price, to be ascertained in a specified mode . No price having eve r
been fixed in that mode, the parties have not agreed upon any price . "

In that case the two arbitrators, appointed by the respectiv e
parties under the agreement, failed to agree upon a price an d
they also failed to agree "to choose a third person whose deter -

MARTIN, J .A . urination therein shall be final" to break the deadlock between
them, so the procedure provided by the agreement to fix th e
price became wholly inoperative to attain that object . It will
be seen that the case at Bar differs essentially from such a posi-
tion. Here no arbitrators or others intervene and the parties
are dealing face to face, the defendant corporation acting, as i t
must, by its own servants, i .e ., such officers and other persons
as may be necessary to employ in the due exercise of its statu-
tory powers, and the question is, what contract have the partie s
themselves made, if any 1

It may well be doubted, with all possible respect to th e
Master of the Rolls, if he did not go too far even on the par-
ticular facts before him, and if the present ease were not clearl y
distinguishable from his decision I should feel it the duty of
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this Court of Appeal to review it, despite its age, because MCDONALD, J.

neither it, nor any other decision founded on it, is binding on

	

1923

this Court : Pacific Lumber Agency v. Imperial Timber & Oct.1 .
Trading Co. (1916), 23 B.C. 378, 380 . Modern decision s
emphasize my doubt by their disposition to restrict his decision C

O APPEAL

rigorously to those facts . For example, in Richardson v. Smith

(1870), 5 Chy. App. 648, Lord Chancellor Hatherley said,

	

192 4

p . 651 :

	

June 4.

"In this ease an attempt is made to push the doctrine of Milnes v. Gery, TOWNLE Y
which has already been certainly carried quite far enough, to an extent

	

v.
which would be utterly unwarrantable . . . . "

	

CITY OF

And he goes on to say, p . 653, that it would be monstrous to VANCOUVER

push the doctrine" to cover a case where the vendor "in wrong
of the purchaser" refused to name a valuer to ascertain th e
value of part of the estate contracted for such part not being
"essential to the enjoyment of the whole," and then insiste d
that the agreement could not be enforced ; and Lord Justice
Giffard was of the same opinion and regarded the defendan t
vendor "as clearly attempting to take advantage of his own
wrong." In Gregory v. Mighell (1811), 18 Ves . 328, the sam e
Master of the Rolls limited the general scope of his decision i n
Milnes v. Gery in a striking way. That was a case where th e
all essential element of the rent to be paid under an agreemen t
for a lease of 21 years was to be fixed by two arbitrators and a n
umpire, exactly as in the Milnes case, and though no steps wer e
taken to fix it as provided in the agreement yet the Court MARTIN, J .A .

undertook to do so and referred it to the Master for that purpos e
upon the ground that since the tenant had been in possession

for eight years and had made expenditures to the presumed
knowledge of the landlord the possession must be "referred t o
the agreement" and as it "was in part performed the Cour t
must find some means of completing its execution ." It is
impossible, in my opinion, with all due deference, to reconcil e
the principle of this decision with the earlier one, and I regar d
it as an obvious attempt to escape therefrom. It decides ,
really, that even if the arbitrators have not fixed the price (o r
the rent—the same thing) yet if possession has been given th e
Court will then substitute itself for the arbitrators, though i t
would not do so before. One would have thought if the decisio n

14
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mcDONALD,3 . in Milnes' s case be sound, that the Court would have declined at

1923

	

any stage to interject itself into the matter and come to the

Oct . 1 . assistance of parties who had given and taken possession before
so essential a matter as the price (or rent) had been fixed, an d

COURT
A would have then refused to make a new agreement for them

June 4 . Court should have left them to their remedy at law" for relie f
TOWNLEY from a position into which they had entered with their eye s

CITY of open—Richardson v . Smith, supra, 652—just as it did in tha t
VANCOUVER case and in the Milnes case and, e .g ., in Blundell v . Brettargh

(1810), 17 Ves . 232 ; Morgan v . Milman (1853), 3 De G. M.
& G. 24 ; Tillett v. The Charing Cross Bridge Company (1859) ,
26 Beay . 419 ; and Vickers v . Vickers (1867), L .R. 4 Eq. 529 ,
in the last of which Vice-Chancellor Page Wood said "Thi s
particular case is one which tries the principle to the utmost ."
In Tillett ' s case the Master of the Rolls (Sir John Romilly) ,
said that Gregory v. Mighell was "certainly a strong decision"
(i.e ., in its departure from Milnes v. Gery) because "nothing
could be more vague" than the way the all important matter o f
the rent was left unsettled, and he attempts to support i t
(p. 425) on the distinguishing statement by Sir William Gran t
in Milnes v. Gery that

"The case of an agreement to sell at a fair valuation is essentially

MARTIN, J.A . different . In that ease no particular means of ascertaining the value ar e
pointed out : there is nothing therefore, precluding the Court from adopting
any means, adapted to that purpose . "

And he adds : "It is upon that principle, undoubtedly, that th e
ease of Gregory v. Mighell may be sustained and supported. "
With all possible respect, I am quite unable to adopt this view,
because in both cases the same "particular means of ascertainin g
the value are pointed out . " In Tillett ' s case specific perform-
ance was refused not on account of the price but "because the
question is the same if the mode in which two houses are to b e
built is an essential part of the contract, and I think it is . "

It is to be noted that in Morse v. Merest (1821), 6 Madd . 26 ,
it was held that even though the price was stipulated to be fixe d
by "referees" yet if "the defendant refused to permit th e
referees to come upon the land, the Court had jurisdiction t o

__

	

over the head of their own particular tribunal selected for tha t
1924

	

purpose, but which they had disregarded. To be consistent, the
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remove that impediment . . . " ; and see Vice-Chancellor MCDONALD,J.

Stuart's judgment in Richardson v. Smith, supra, p. 649 (1) .

	

192 3

In my opinion the case at Bar comes within the principle Oct. 1 .
above cited (by Sir John Romilly) which the Court was careful —
to exclude from its decision in Milnes v. Gery, i .e ., it is "the C

O APPEA L

case of an agreement to sell at a fair valuation," and this excep-
tion has been approved by the Court of Appeal in Chancery in

	

1924

Morgan v. Millman, supra, Lord Chancellor Cranworth saying, June 4.

p. 34 :

	

TOWNLEY

	

"It has been suggested that that was immaterial ; that the Court may

	

v
ascertain it, or that some other step may be taken different from that CITY OF

VANCOUVER
which the parties stipulated as the mode of ascertaining what the amoun t
of the purchase-money should be . I confess that upon principle, as wel l
as upon authority, the Court cannot here, as it appears to me, take upo n
itself to do that : if, indeed, there had been an agreement that the pric e
should be that which was to be ascertained upon a fair valuation, the n
the Court might interfere ."

And in Willa v. Davis (1817), 3 Mer . 507, Lord Chancello r
Eldon said, p. 509 :

"It has been determined in the cases referred to, that, if one party
agrees to sell, and another to purchase, at a price to be settled b y
arbitrators named by the parties, if no award has been made, the Court
cannot decree respecting it . On the other hand, there are cases which
determine that, if the parties are agreed as to a valuation, but have not
appointed any persons to make the valuation, the Court will itself inter-
fere, so as to ascertain the value, in order to direct a specific performance . "

These authorities upon such an agreement have never been
impugned, so far as I can discover, and in Dart on Vendors & MARTIN, J .A .

Purchasers, 7th Ed., Vol. 1, pp. 242-3 the rule is well stated ,
upon a long list of authorities cited in the note, tha t

"A general agreement to sell `at a fair valuation' may be enforced ; and
the Court will, if necessary, direct a reference to ascertain the price .

	

. "

And Cf. also Sugden on Vendors & Purchasers, 14th Ed ., 287 .
It being clear, then, that an agreement to sell at a fair valua-

tion will be enforced, it remains to be determined if the one
herein set up comes within that definition. The expression
used by the Council in its alleged acceptance of plaintiff 's offer
to sell, by its resolution to "purchase," is that "the price pai d
shall be the sum mutually agreed upon by the owner and . .
this Council," as I construe the resolution .

Now if this were a similar executory contract relating t o
personal property, it cannot be seriously questioned that such an
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MenoNALD, J, agreement is regarded as one to purchase "at a reasonabl e

1923

	

price," which is the same as "a fair valuation" : see e .g ., Smith' s

oct .1 . Mercantile Law, 11th Ed., Vol. 1, p. 670, and Benjamin on
Sale, 6th Ed., 297, 298, quoting several leading cases particu -

COURT OFA5
APPEALL larly Hoadly v. M'Laine (1834),

	

340 ; 4 M. & Sc. 340 . 10 Bing.
482 ; 38 R.R. 510 ; and Valpy v. Gibson (1847), 4 C .B. 837 ;

June 4. 1832, gave the plaintiff a written order to build a new, fash-
TowNLEY ionable, and handsome landaulet . . . . (according to par-
CITY OF ticulars) to be ready by the 1st of March, 1833," but mentione d

VANCOUVER no price, and the plaintiff accepted the order and built the
carriage, which was of a very special kind, within the tim e
agreed upon, and sent in his bill for £480 as the price thereof ,
but the defendant refused to accept delivery, whereupon th e
builder sued him for damages for non-acceptance, and afte r
proving that "the landaulet was of such exquisite workmanshi p
and so highly ornamented as to be cheap at the price demanded ,
the jury gave a verdict for the plaintiff with £200 damages, "
which the Court, upon appeal, refused unanimously to set aside,
Chief Justice Tindal saying, pp . 487-8 (10 Bing.) :

"It is clear that a contract for the sale of a commodity, in which the
price is left uncertain, is, in law, a contract for what the goods shall b e
found to be reasonably worth, . . . .

"What is implied by law is as strong to bind the parties as if it wer e
under their hand . This is a contract in which the parties are silent as to

MAETIN, J .A . price, and therefore leave it to the law to ascertain what the commodity
contracted for is reasonably worth . "

See also Ashcroft v. Morrin (1842), 6 Jur. 783 ; and Joyce v.

Swann (1864), 17 C.B. (N .s.) 84 ; 142 R.R. 258, wherein
Mr. Justice Williams said, p . 101 :

"Indeed, it was not disputed, that, in the abstract, there may be a com-
plete and binding bargain between the parties, notwithstanding the price
remains to be adjusted and ascertained . "

The general prinicple of executory contracts applicable t o
this case is neatly stated in Anson on Contracts, 15th Ed . ,
pp. 118-9 :

"The consideration may be executory, and then it is a promise given fo r
a promise ; or it may be executed, and then it is an act or forbearanc e
given for a promise; or it may be past, and then it is a mere sentiment o f
gratitude or honour prompting a return for benefits received ; in other
words, it is no consideration at all .

1924

	

72 R.R. 740. In the former case the defendant, on 15th May,
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"As to executory considerations, nothing remains to be added to what MCDONALD,J .

has been said already. It has been shewn that a promise on one side is

	

-

good consideration for a promise on the other ."

	

192 3

In Logan v. Le Mesurier (1847), 6 Moore, P .C . 116, the Oct. 1 .

Privy Council (per Lord Brougham) spoke as follows upon
COURT OF

various contracts and agreement of the parties as to the price APPEA L
and delivery thereunder, p. 132 :

	

1924
"Now, to constitute a sale which shall immediately pass the property,

it is necessary that the thing sold should be certain, should be ascertained

	

June 4 .

in the first instance, and that there should be a price, either ascertained
TowNLEY

or ascertainable . But the parties may buy or sell a given thing, nothing

	

v
remaining to be done for ascertaining the specific thing itself, but the CITY OF

price to be afterwards ascertained in the manner fixed by the contract of VANcouvE R

sale, or upon a quantum valeat : or, they may agree that the sale shall be
complete, and the property pass in the specific thing, chattel, or other
goods, although the delivery of possession is postponed, and althoug h
something shall remain to be done by the seller before the delivery ; or
they may agree, that nothing remains to be done for ascertaining the thin g
sold, yet, that the sale shall not be complete, and the property shall not
pass, before something is done to ascertain the amount of the price . "

Nor has the principle been confined to contracts for sale o f
goods . It is equally well founded in contracts respecting a
special and great class of property, ships, and extends to policies
of insurance covering the matter of seaworthiness which is not
only an "essential" element of maritime contracts but th e
foundation of the whole adventure. Thus, in Greenock Steam -
ship Company v. Maritime Insurance Company (1903), 1 K.B .
367 it was held that a clause in the policy " `Held covered in MARTIN, J .A .

case of any breach of warranty, deviation and/or any unpro-
vided

	

i a 1 risk or change of voyage, at a premium to be
hereafter arranged' " extended to seaworthiness, though
"undoubtedly the warranty of seaworthiness is far and away
the most important of the few implied warranties which a ship -
owner enters into when he insures his ship" (p . 374) and the
"reasonable" premium to charge to cover that added risk unde r
said clause must be ascertained by the parties, the Court saying ,
p . 375 :

"If they cannot do it by agreement, they must have recourse to a Court
of law. It is like the case of goods sold at a reasonable, though a n
unnamed, price . The sale is good, but the price has to be ascertained ,
either by agreement or at law . In the present ease the parties ask the
Court to fix this additional premium, and I am prepared to do it . "

That decision was followed in Mentz, Decker di Co . v .
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MCDONALD,J . Maritime Insurance Company (1910), 1 K.B. 132, and Hewitt

1923

	

Brothers v . Wilson (1915), 2 K.B. 739 ; and the principle wa s

Oct. 1 . applied by this Court, in a deviation case, in Chartered Bank o f

India, Australia and China v. Pacific Marine Insurance Co .

erEAL [(1923), 33 B.C. 91] ; (1924), 1 W.W.R. 114 .

Why then should not the principle also cover sales of land ?
1924

The only citation we were given to support the view that i t
June 4

.	 should not is a note in Williams on Vendor and Purchaser, 3r d
TOWNLEY Ed., Vol. 1, p. 4 (in), which says "It is thought" (i.e., by that

v .
CITY OF author) :

VANCOUVER "That the rule applying to the sale of goods, that in the absence of expres s
agreement as to the price the law implies an agreement to buy at a reason -
able price (Hoadly v . McLaine [(1834)], 10 Bing. 482, 487 ; Joyce v.
Swann [ (1864) ], 17 C.B . N.S. 84, 102 ; stat. 56 & 57 Viet. c . 71, s . 8 (2) ,
has no application to the sale of land . This rule appears to have been laid
down with respect to commodities so regularly sold that the market or th e
usual price is easily ascertainable. With regard to land, the law of specifi c
performance of contracts to sell it is founded on the principle that th e
advantage of the possession of a particular piece of Iand may be inestim-
able, and no amount of money may be assessable as an exact equivalen t
for it ; Bdderley v. Dixon [ (1824) ], 1 Sim . & S. 607, 610 ; Falcke v . Gray
[ (1859)1, 4 Drew. 651, 657 ; Heater v. Pearce (1900), 1 Ch . 341, 346 ; see
below, Chap . XIX. s . 3 . An express agreement to buy land at its fai r
value is, however, valid, and would, it seems, be specifically enforced ; . . . "

The learned author is, with all deference, in error, as the ease s
I have cited supra shew, in attempting to restrict the rule "t o
commodities so regularly sold that the market or the usual pric e

xARTIN, a .A•
is easily ascertainable, " indeed the first, and leading, case h e
cites, Hoadly v. M'Laine disproves his submission because it
was a special contract to build a very special carriage for whic h
nearly a year was allowed, and was in truth a work of art, "o f
exquisite workmanship" as the report describes it, and woul d
cost at least $6,000 today, and probably much more ; and he
has also overlooked the application of the rule to shipping con-
tracts. Could it be seriously suggested that a contract with a
sculptor or painter to execute an unique work of art at a pric e
to be mutually agreed upon comes within the expression "com -
modities . . . regularly sold" ? Unquestionably, a sculpto r
or painter could, after execution of the order (like a carriage
builder), recover upon a quantum valeat the price of such
"goods and chattels" as they are in the eye of the law—Anson
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on Contracts, 15th Ed ., 94 ; Lee v . Griffin (1861), 1 B . & S. MCDONALD, J .

272, Blackburn, J ., at p . 278 saying :

	

1923
"I do not think that the test to apply to these cases is whether the valu e

of the work exceeds that of the materials used in its execution ; for, if a
sculptor were employed to execute a work of art, greatly as his skill and

COURT OF
labour, supposing it to be of the highest description, might exceed the APPEAL

value of the marble on which he worked, the contract would, in my opinion ,
nevertheless be a contract for the sale of a chattel."

	

1924

I have carefully examined the three cases the same author June 4.

cites to support his submission respecting the existence of a
TowLEY

different rule as regards contracts for lands, but there is nothing

	

V.
CITY OFin them to support the alleged distinction . The first, Adderley VANCOUVE R

v. Dixon (1824), 1 Sim. & S. 607, 610 ; 24 R.R. 254, affirm s
the contrary, the Vice-Chancellor declaring that as between real
and personal contracts it is the remedy that differs, viz . :

"Courts of equity decree the specific performance of contracts, not upon
any distinction between realty and personalty, but because damages at la w
may not, in the particular case, afford a complete remedy . Thus a court
of equity decrees performance of a contract for land, not because of the
real nature of the land, but because damages at law, which must be calcu-
lated upon the general money-value of land, may not be a complete remedy
to the purchaser, to whom the land may have a peculiar and special value .
So a court of equity will not, generally, decree performance of a contrac t
for the sale of stock or goods, not because of their personal nature, bu t
because damages at law, calculated upon the market-price of the stock o r
goods, are as complete a remedy to the purchaser as the delivery of the
stock or goods contracted for ; inasmuch as, with the damages, he may
purchase the same quantity of the like stock or goods . "

. But he goes on to say that nevertheless in the case of sales of MARTIN, J .A •

goods (p. 611) "where damages would not, by reason of th e
special circumstances be a complete remedy, equity woul d
decree specific performance," and upon that ground he mad e
such a decree in the case before him for a sale of debts of a
bankrupt .

The second case, Falcke v. Gray (1859), 4 Drew . 651, 656-7 ,
is to the same effect, the Vice-Chancellor saying :

"The first ground of defence is, that this being a bill for the specifi c
performance of a contract for the purchase of chattels, this Court will no t
interfere. But I am of opinion that the Court will not refuse to interfer e
simply because the contract relates to chattels, and that if there were n o
other objection, the contract in this case is such a contract as the Court
would specifically perform . "

And after stating the principle of specific performance as t o
lands he goes on to say, on pp. 657-8 :

Oct . 1 .
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MCDONALD, J . "Now why should that principle apply less to chattels? If in a contract
for chattels damages will be a sufficient compensation, the party is left t o

	

1923

	

that remedy. Thus if a contract is for the purchase of a certain quantity

	

Oct . 1 .

	

of coals, stock, &c ., this Court will not decree specific performance, becaus e
a person can go into the market and buy similar articles, and get damage s

COURT OF for any difference in the price of the articles in a Court of Law . But if
APPEAL damages would not be a sufficient compensation, the principle, on which a

	

1924

	

Court of Equity decrees specific performance, is just as applicable to a
contract for the sale and purchase of chattels, as to a contract for the sal e

June 4 . and purchase of land .
"In the present case the contract is for the purchase of articles of

TOWNLEY unusual beauty, rarity and distinction, so that damages would not be a n
v .

CITY OF adequate compensation for non-performance ; and I am of opinion that a
VANCOUVER contract for articles of such a description is such a contract as this Court

will enforce ; and, in the absence of all other objection, I should have n o

hesitation in decreeing specific performance . "

The third case, Hexter v. Pearce (1900), 1 Ch. 341, even
more strikingly, if possible, refutes the submission it i s
advanced to support, Mr . Justice Farwell saying, p . 346 :

"The right to sue on a contract is the same in law and in equity, bu t

the remedies differ . . .

And, finally, the learned author has strangely overlooked th e
declaration of the Master of the Rolls, expressly upon the poin t
of contract price, in Milnes v . Gery itself, he there saying,

p. 409 :
"I do not know, that upon this point there can be any difference betwee n

decisions at law and in equity . "

The result of all these authorities is that, in my opinion, th e
MARTIN, J .A . principle of fixing the price by mutual agreement is the same .

in real and personal contracts, and so the present contract shoul d
be regarded as one to purchase at a fair valuation . In reaching
this conclusion I have not overlooked the decision of the Priv y
Council in Douglas v. Baynes (1908), A.C. 477, relied on by
the respondent, but it has not application because, as Lor d
Atkinson pointed out, both parties admitted that an "agreemen t
was in fact entered into between them," which is what th e
respondent herein denies .

The other defences raised do not require special consideratio n
here, other than to say, respecting the tax sale, that if there
was, as I hold, a valid contract of purchase between the partie s
capable of being enforced, the fact that one of the parties to it,
by wrongfully refusing to carry it out, though aware of the
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necessity for expedition, subsequently acquired title to it by MCDONALD, J .

means of the expiration of the time to redeem under the tax

	

192 3

sale at which it was the purchaser, presents no obstacle to the pct.' .

power of the Court to compel specific performance, since that
p who has acquired possession of it unjustly as against the

COURT of
party

	

APPEA L

plaintiff can only be permitted to retain it justly . The
1924defendant during the pendency of the matter had the final com -

pletion of the contract peculiarly within its own hands, the	
3une

'	

vendor being indebted to it for the taxes and having authorized TOWNLEY

it to pay itself out of the purchase price : if the tax purchaser CITY OF

had been a stranger to the contracting parties, the matter would VANCOUVER

assume, doubtless, a different aspect .
Finally, as regards the plaintiff being estopped by his lette r

of the 10th of December, 1921 (six days after the tax sale), t o
the defendant wherein he refers to the "negotiations not havin g
been brought to a conclusion by reason of the failure of th e
finance committee to fix a price" and asks that the usual notice
of non-redemption be "withheld . . . . until these negotia-
tions have been concluded as the amount required for th e
redemption would come out of the purchase price," I entertai n
no doubt that there is no ground for an estoppel therein ; the MARTIN, J .A.

word "negotiations" is not apt to describe the right the plaintiff
had actually in law acquired under the contract which had in
fact been entered into, and his mistaken use of a word or of hi s
exact legal position in a very embarrassing situation, could not
deprive him of such right : the legal effect of the letter simply
is that he was continuing to call upon the purchaser to com-
plete its contract by taking final steps to ascertain and pay th e
fair price contracted for, and as it has not done so, it should be
compelled to do so and a decree for specific performance shoul d
be granted directing that, failing an agreement upon a fai r
price, it should be referred to the registrar to fix one on behal f
of the Court in the usual way.

It follows that the appeal should, in my opinion, be allowed .

McPuILLIrs, J.A. : The learned trial judge, MCDoNALD, J . ,
has held in the present case that it was not established that mcPa?faaPS ,

J .A.
there was an enforceable contract .
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MCDONALD,J . The learned judge gave the following oral reasons for judg -

	

1923

	

ment : [see ante, p . 203] .

	

Oct . 1 .

	

The exhibit referred to in the reasons for judgment reads a s
follows : [already set out in the judgment of MARTIN, J .A.] .

COURT OF It will be seen that the essential feature to constitute a corn -APPEAL

	

1924

	

way, i.e., "that the price paid shall be the sum mutually agree d

	

June 4
.	 upon by the owner and the finance committee, subject to th e

TOWNLEY approval of the Council ." The plaintiff, a lawyer by profes-
v .

	

Sion, realized that the price had to be agreed upon and equall yCITY OF
VANCOUVER must have been impressed with the necessity that the pric e

would be required to meet with the approval of the Council o f
the Corporation of the City of Vancouver .

On the 3rd of October, 1921, we find the plaintiff writing t o
the Finance Committee in the following terms : [already set
out in the judgment of MARTIN, J .A.] .

Eventually the question of price was referred by the Counci l
to a special committee. The special committee in due course
made the following report : [already set out in the judgment o f
MARTIN, J .A.] .

The special committee was not clothed with any authorit y
to fix the price and the Council did not approve or adopt the
price of $21,500 which the special committee thought "would

MCPIIILLIPS, be reasonable . " The situation, therefore, still remained "that
J .A . the price paid shall be the sum mutually agreed upon by the

owner and the finance committee subject to the approval o f
[the] Council . "

Now, admittedly there has been no mutual agreement as t o
price, and of course no approval of price by the Council . The
question then is whether upon this state of facts the Court i s
possessed of the power and authority to fix and determine th e
price ?

The learned counsel for the appellant, Mr . Mayers, in a very
able argument, accompanied by reference to a large number o f
precedents, has in a most persuasive way, shown how the la w
has been applied and how equitable principles have been invoke d
to bridge over the failure of the fixing or adjustment of price
when there has been a sale the price only remaining to be deter -

plete contract was left unsettled, and left in a somewhat illusory
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mined. It is observable though, that the cases have relation to McnoNALD,J .

the sale of personal property, and whilst I see no good reason

	

1923
to apply one rule to sales of personalty and another to sales of Oct . 1 .
realty, yet it would appear to be the case and this cannot b e
disregarded until we have a Contrary view from the ultimate °AP EAL
and final Court of Appeal, i .e ., the Supreme Court of Canada

	

----
1924or the Privy Council.

Mr. Cyprian Williams in his admirable and monumenta l
work (3rd Ed., Vol . 1) on Vendor and Purchaser, at p. 4, col- TOWNLEY

v .
lects the authorities and in note (m) has this to say :

	

CITYOF

Milnes v . Gery [ (1807) ], 14 Ves . 400 ; Elmore v . Kingseote [ (1826)1, VANCOUVER

5 B . & C . 583, 584 ; Morgan v . Milmnan [ (1853) ], 3 De G . M. & G . 24. It
is thought that the rule applying to the sale of goods, that in the absence
of express agreement as to the price the law implies an agreement to bu y
at a reasonable price (Hoadly v . McLaine [(1834)], 10 Bing . 482, 487 ;
Joyce v . Swann [(1864)l, 17 C .B. N.S. 84, 102 ; stat . 56 & 57 Viet . c . 71 ,
s . 8 (2), has no application to the sale of land. This rule appears t o
have been laid down with respect to commodities so regularly sold that
the market or the usual price is easily ascertainable . With regard to land ,
the law of specific performance of contracts to sell it is founded on th e
principle that the advantage of the possession of a particular piece o f
land my be inestimable, and no amount of money may be assessable a s
an exact equivalent for it ; Adderley v . Dixon [ (1824)j, 1 Sim. & S . 607 ,
610 ; Faleke v . Gray [(1859)], 4 Drew. 651, 657 ; Heater v . Pearce (1900) ,
1 Ch. 341, 346 ; see below, Chap . XIX. s . 3 . An express agreement to buy mcriu

LIP S
land at its fair value is, however, valid, and would, it seems, be specifically

	

J. A .

enforced ; Grant, M .R., Mimes v. Gery [(1807)l, 14 Ves . 400, 407 ; Cran-
worth, C., Morgan v . Milman [(1853)], 3 De G. M. & G . 24, 34 ; Sug .
V . & P. 287 . And an agreement to buy at the fair value of the land ma y
be inferred from the terms of the memorandum; see Gregory v . Mighell,
18 Ves . 328, 333, 334 ; Gourlay v. Somerset [(1815)], 19 Ves. 429, 431 .
But it is submitted that, if the memorandum do not specify the price or
the means of ascertaining it, and contain no evidence of an intention t o
sell at a fair price, it is insufficient to prove a contract of sale . It is
quite clear that, where the price is in fact agreed upon, it must be men-
tioned in the memorandum ; Elmore v. Kingscote, ubi sup . ; Re Kharask-
homa, &e., Syndicate (1897), 2 Ch . 451, 464, 467 . Where the parties
intend that a particular piece of land shall be the object of an agreement
of sale between them, but have not determined whether the price shall be
(1) a definite sum of money, or (2) a sum to be ascertained in som e
specified manner, or (3) a sum equivalent to the fair value of the land ,
it is thought that their agreement as to the sale rests incomplete, and
does not amount to a contract legally enforceable . "

Further it cannot be here effectively said that there remain s
only the fixing of price, the price even if agreed upon by the

June 4.
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MCDONALD,J . owner and the finance committee, is to be subject to th e
1923

	

approval of the Council. How can this be accomplished ?

oct . 1 . Would it be at all possible for the Court to proceed and fix th e
price and order payment thereof, and ignore the essentialit y

COURT O FAPPR
ar, that the price meet with the ahPl oval of the Council ? I wouldprE

__

	

think not. The Council are within their satutory powers a

June 4 . that domain and legislate. The signification of approval of the
TowNLEY Council can only be achieved in one way by the declaration o f

"

	

approval of the Council in meetingg assembled. Some analo gyCITY OF

	

by
VANCOUVER of the situation may be found in McKay v. Attorney-General of

▪ British Columbia (1922), 1 W.W.R. 982, where it was held
that an order in council was a necessary prerequisite to estab-
lish a contract binding upon the Crown. Here we have a n
inchoate condition of things, and it would appear to be that i f
the argument addressed on behalf of the appellant were acceded
to it would be the making of a contract by the Court in term s
different to those proposed by the City Council . The plaintiff
had no doubt about the situation of matters or the terms pro -
posed to him in respect of the purchase of the land . This is
well indicated by his letter to the city treasurer and collector
of date December 9th, 1921, which reads as follows :

"The above lots were sold for taxes on the 4th December, 1920, and th e
McrxuLrrs, time for redemption expired on the 4th December last . In the meantime

J .A . negotiations have been pending for the purchase by the City of a triangula r
portion at the corner of Burrard and Hastings Streets to eliminate the
jog at that point . These negotiations have not been brought to a conclu-
sion by reason of the failure of the finance committee to fix a price . I
would therefore suggest that the usual notice of non-redemption to th e
Land Registry office be withheld by you until these negotiations have bee n
concluded as the amount required for the redemption would come out of
the purchase price . "

It will be observed that in this letter the plaintiff says :
"These negotiations have not been brought to a conclusion by
reason of the failure of the finance committee to fix a price ."
It cannot be successfully contended having regard to the letter s
and documents in evidence which have not assumed the com-
plete and formal shape of executed and solemn agreements ,
that a contract has really been constituted between the parties .
I would also refer to what Parker, J . (afterwards Lord Parker

1924

	

legislative body, a deliberative body . The Court cannot invade



XXXIV.] BRITISH COLUMBIA REPORTS .

	

221

of Waddington), said at pp . 288-9, in Von Hatzfeldt-Wilden-MCDONALD, J.

burg v. Alexander (1912), 1 Ch . 284 :

	

192 3
"It appears to be well settled by the authorities that if the document s

or Ietters relied on as constituting a contract contemplate the execution 	
Oct . 1 .

of a further contract between the parties, it is a question of construction COURT OF
whether the execution of the further contract is a condition or term of APPEAL
the bargain or whether it is a mere expression of the desire of the partie s
as to the manner in which the transaction already agreed to will in fact

	

1924
go through . In the former case there is no enforceable contract either

	

June 4.
because the condition is unfulfilled or because the law does not recognize	
a contract to enter into a contract . In the latter case there is a binding TOWNLE Y

contract and the reference to the more formal document may be ignored .

	

V .

The fact that the reference to the more formal document is in words which CITY OF
VANCO OUVER

according to their natural construction import a condition is generally i f
not invariably conclusive against the reference being treated as the expres-
sion of a mere desire ."

The proposed purchase in the present case was a conditional
one, the price which was an essential and necessary feature t o
constitute a contract was to be arrived at in a particular way,
and by that way only could it be fixed and then it had to b e
followed by the approval of the City Council . Applying the
principles enunciated by Parker, J ., the offer to purchase was
a conditional one, not the expression of an agreement already
come to. The condition is there the price has never been fixed.
You cannot, with that condition existent and unfulfilled, hol d
that there is an enforceable contract, it would mean the ignoring
of the condition . The Court is disentitled to do that and that MCFHILLIPS,

is the determinative factor in this case .

	

J .A.

The irresistible conclusion ill my opinion is, upon the facts
of the present case, that no enforceable contract has been mad e
out . There can be but one answer and that was rightly give n
by the learned trial judge when he held that it was a case of n o
contract . In that conclusion I agree . The fact that the lan d
in question has, by operation of statute law, following the pro-
visions of the City of Vancouver Incorporation Act, becom e
vested in the Corporation, being sold for taxes and unredeemed ,
cannot advance matters in favour of the plaintiff . The plaintiff
had his statutory right to redeem, failing doing so, and the City
becoming possessed of the land, cannot affect the determination
of the present case, and it may be remarked that counsel fo r
the Corporation at this Bar frankly stated that the plaintiff
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MCDONALD, J. would even now be allowed to redeem upon payment of th e
taxes .

The judgment under appeal should be affirmed and the appeal
dismissed.

Appeal dismissed,

Martin, J .A . dissenting .

Solicitors for appellant : Mayers, Stockton & Smith .

Solicitor for respondent : J. B. Williams.

HANLEY v. THE CORPORATION OF THE ROYA L
EXCHANGE ASSURANCE OF LONDON, ENGLAND .

Insurance, fire—Oral agreement to protect property—Agency—Polic y
issued subsequent to fire .

The insurance on the plaintiff's property being about to expire, on th e
15th of June, 1922, he interviewed T., a local agent, who represente d
four companies other than the defendant . D. M. & Co. were at th e
time the general agents of the defendant Company on Vancouve r
Island and desiring a local agent in the plaintiff's locality asked a
friend C ., who lived there to recommend an agent . C. interviewed T.
on the 15th of June and he agreed to act as local agent and from tha t
time he assumed to act as agent for the defendant although no t
actually appointed until the 4th of July when a member of the fir m
of D . M. & Co. visited him. On the first interview T. assured the
plaintiff his property would be protected and on the 27th of June h e
visited the premises to obtain the necessary particulars which he
subsequently on the 4th of July embodied in an application form o f
the Commercial Union Assurance Co . having scratched out "Commer-
cial Union" and inserted in lieu "Royal Exchange ." The application
was not signed by the plaintiff . T. deposited the application with the
general agents in Victoria at noon on the 6th of July when he wa s
advised a policy would issue in due course . There was no writing,
protecting slip, or interim receipt. A promissory note was given for
the premium which was not paid . The property was destroyed by fire
on the evening of the 6th of July and a policy was issued by th e
Victoria agents subsequently to the fire . It was held by the trial
judge that in the circumstances the policy was properly issued .

Held, on appeal, reversing the decision of MACDONALD, J. (MCPHILLIPS ,
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J .A . dissenting) that on the 27th of June, when the contract was COURT of

made between the plaintiff and the agent T ., the agent did not repre- APPEAL

sent the defendant Company, and assuming that after the 4th of July

	

1924
upon which date he was appointed an agent he had power to bind th e
defendant Company, he did not have power to bind the plaintiff . The June 4 .
minds of the parties were never ad idem and the action must be
dismissed .

	

HANLEY
v.

CORPORATIO N
APPEAL by defendant from the decision of MACDONAL,n, J . of THE

of the 25th of November, 1923 (reported, 33 B .C. 163) award- E%CHNG E
ing the plaintiff $1,751, upon a policy of insurance of the 24th A

OF
6sURANOE

LONDO N
of June, 1922, upon buildings and their contents situate near ENGLAN D

Merville in the Courtenay District, Vancouver Island, which
were destroyed by fire on the 7th of July, 1922 . The plaintiff
desiring insurance interviewed one Thomas (a local agent at
Merville) on the 15th of June, 1922 . At that time Thomas
was local agent for four insurance companies but did not repre-
sent the defendant Company. About this time Douglas, Mac-
kay & Co . of Victoria, general agents for the defendant Com-
pany desiring representation for their Company in th e
Courtenay District interviewed a Mr. Clinton of Cumberland
with a view to his recommending an agent in Merville and o n
or about the 15th of June, 1922, Mr . Clinton interviewed
Thomas as to acting as agent and Thomas agreed to do so .
Although Thomas may have then considered himself defendan t
Company's agent he was not actually appointed until the 4th
of July following when T . O. Mackay of Douglas, Mackay & Statement

Co. visited Merville. On the first interview (June 15th )
Thomas assured the plaintiff his property would be covered bu t
there was nothing to shew he had allotted the insurance to an y
particular company. On the 27th of June, Thomas visited the
property and obtained the necessary particulars and on the 4th
of July he outlined in detail in an application form of th e
Commercial Union Assurance Co . the property to be insure d
cash value, amount of insurance and premium and he scored
out the words "Commercial Union" and inserted "Royal
Exchange ." Thomas's appointment as local agent was com-
municated to the head office by letter from Douglas, Mackay &
Co. on the 4th of July. After Thomas had allotted the insur-
ance to the defendant he took the application to the offices of
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COURT OF the general agents in Victoria and at noon on the 6th of July
APPEAL

he deposited it with a clerk in charge of the office who said a
1924 policy would issue in due course . The plaintiff gave a promis -

June 4. sory note for the premium but it was never paid . On the

HANLE, evening of the 6th of July a fire destroyed the property insured .
v.

	

The further necessary facts are set out in the judgment of th e
CORPORATIO N

OF THE trial judge (33 B.C. 163) .
ROYAL

EXCHANGE

	

The appeal was argued at Vancouver on the 13th of March ,
ASSURANCE 1924, before MACDONALD, C .J.A., MARTIN, and McP1 1LLZPs ,
OF LONDON ,

ENGLAND JJ.A .

Davis, K .C. (J. H. Lawson, with him), for appellant : There
never was a completed contract of insurance before the fire .
Thomas told Hanley he would be covered on the 27th of June,
but he was not appointed to the defendant Company until the
4th of July : see Gi ff and v. The Queen Insurance Company

(1869), 12 N.B.R. 433 ; Mackie v. The European Assuranc e

Society (1869), 21 L.T . 102 . There must be a contract
proved .

Clearihue (W. T. Straith, with him), for respondent : A pre-
liminary agreement verbally is sufficient to effect insurance :
see Westminster Woodworking Co . v. Stuyvesant Insurance Co .

(1915), 22 B.C. 197 ; Ruggles v. American Cent. Ins. Co.

(1889), 21 N.E. 1000 ; Michigan Pipe Co . v. North British
Argument & Mercantile Ins. Co. (1893), 56 N .W. 849 ; Howard Ins . Co.

v . Owens (1893), 21 S .V. 1037. In this case the insurance i s
valid having been written even after the fire : see Roberts v .

Security Company (1897), 1 Q.B. 111 ; MacGillivray on
Insurance Law, pp. 215-6 ; Joyce on Insurance, Vol . 1 ,
p. 164, par. 105 ; Hallock v . Insurance Co . (1857), 26 N.J .
Law 268 and on appeal (1858), 27 N .J. Law 645 ; Harrington

v . Mutual Life Ins. Co. (1911), 131 N.W. 246 at p. 249 ;
Indiana Nat. Life Ins . Co. v. Maines (1921), 230 S.V. 54 ;
Caldwell v. Stadacona Fire and Life Ins . Co. (1883), 11
S.C.H. 212 ; Grover & Grover, Limited v. Mathews (1910) ,
2 K.B. 401 ; 79 L.J., K.B. 1025. As to a company 's power to
affirm or disallow a policy see Millican v . Scottish Metropolitan

Assurance Co . Ltd . (1923), 2 W.W.R. 25 at p. 30 ; American
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Bankers' Ins. Co. v. Thomas (1916), 154 Pao. 44 at p. 48 ; COURT OF
APPEAL

Massachusetts Bonding & Ins . Co. v. Vance (1918), 15 A.L.R .

	

—
981 ; 180 Pac. 693 . That the tender was insufficient see mar-

	

192 4

ginal rule 257 ; Dixon v. Clark (1848), 5 C.B. 365 at p . 376 . June 4.

It is too late to say a contract is not existing : see Roberts v. HANLEX

Security Company (1897), 1 Q.B. 111 at p. 115. They are
coaPOSATroN

estopped as they appointed an adjuster : see Mutchmor v . OF THE

Waterloo Ins. Co . (1902 ) , 4 O.L.R. 606 ; National Benefit Lie ROYA L
l

	

/7

	

Life

and Property Assurance Co . v . McCoy (1918), 57 S .C.R. 29 . ASSURANCE
OF LONDON,

They had practically called for proof of loss ; this estops them : ENGLAND

see Smith v . City of London Ins. Co . (1887), 14 A.R. 328 .
The issue of the policy is a ratification of the agency : see
Abraham v. North German Ins. Co. (1889), 40 Fed. 717 ;
M'Elroy v. British America Assur. Co . (1899), 94 Fed. 990 ; Argument

Murfitt v . Royal Insurance Company, Limited (1922), 3 8
T.L.R. 334 at p . 336 ; The Ottawa Agricultural Ins. Co. v.

Sheridan (1880), 5 S .C.R. 157. As to the authority of th e
clerk in charge in the Victoria office see Lloyd v. Grace, Smith
& Co . (1912), A.C. 716 .

Lawson, in reply : In the case of Roberts v . Security

Company (1897), 1 Q.B. 111, the contract was under seal bu t
in this case it was not. In this case there was no contract of
insurance at the time of the fire : see Grover & Grover, Limited

v. Mathews (1910), 2 K.B. 401 .
Cur. adv. vult .

4th June, 1924.

MACDONALD, C.J.A . : The judgment appealed from uphold s
a contract of fire insurance alleged to have come into existenc e
under the following circumstances .

One, Thomas, was local agent of several fire insurance com-
panies, and on the 27th of June, after inspection of the property
of the plaintiff, proposed to be insured, promised that the MACDONALD ,

plaintiff would be "covered" by insurance . No written appli-

	

c .a .A .

cation was signed but Thomas had made a memo . of the risks .
On July 4th he was appointed local agent of defendant, still
retaining his other agencies . This appointment he received
from the general agent of defendant in Victoria. On the 5th
of July he inserted the particulars of the risks in a form of

15
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COURT OF application of the Commercial Union Assurance Company, on e
APPEAL

of his companies, striking out the name and inserting in it s
1924 stead that of the defendant. He did this without reference t o

June 4 . the plaintiff or to defendant's general agent . On the 6th of

HANLEY July he left the application at the office of the general agent .
v

	

That night Thomas learned of the loss of plaintiff's property
CORPORATION

OF THE by fire, and next morning informed the general agent's offic e

EChANGE of it. This was the first intimation which the general agent
ASSURANCE had of the transaction between the plaintiff and Thomas .
OF LONDON ,

ENGLAND Nevertheless with knowledge of the loss the general agent issue d
the policy sued on.

It may be taken as settled law, at least so far as this Court is
concerned, that a verbal promise to cover a risk may be binding .
The authorities are referred to in the reasons for judgment of
the trial judge. It may be conceded therefore, that on the 27t h
of June had Thomas been the agent of the defendant and a s
such had promised the plaintiff protection, a contract or interi m
contract of insurance by defendant would thereby have bee n
effected. If the plaintiff ' s contention were given effect to a
contract was effected between the plaintiff and defendant with -
out the knowledge of either and without the consent of the
plaintiff . If, as contended, it was left to Thomas to select th e
company which should undertake the risk, this can, at best ,

MACDONALD, mean nothing more than that Thomas should make the selection
O .J .A . from amongst the companies which he then represented .

Assuming that the agent Thomas, had, after the 4th of July ,
power to bind the defendant, yet I do not think he had powe r
to bind the plaintiff . Therefore the minds of the parties were
never ad idein .

But it was argued that by the issue of the policy defendan t
must be held to have ratified Thomas's agreement to cover. It
is not defendant's ratification but the plaintiff's consent whic h
is lacking.

Again, the proposition of law that a valid contract of fire
insurance may be effected after the loss has occurred and ha s
become known, has not been extended to contracts made by
agents . The authorities referred to by the learned trial judge
shew this to be so.

I would allow the appeal .
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MARTIN, J .A . : This appeal should, I think, be allowed on the COURT OF
APPEAL

ground that there was no contract between the parties hereto .
As I read the evidence, on the 27th of June Thomas under-

	

1924

took to cover the plaintiff's fire risk as and from that day in June 4 .

one of the three board companies (not including the defendant) HANLEY

that Thomas was then the agent for and received the amount of
CORPORATIO N

the premium therefor, $41 .50, by plaintiff's note at 30 days. of THE

It was not till the 4th of July followingg that Thomas became EXCHANGE

the agent of the defendant Company and he then undertook to ASSURANCE
OF LONDON,

allot the outstanding risk of the 27th of June to it, upon the ENGLAND

assumption that he could hold the application in abeyance : the
plaintiff admits that he had not even known of the existenc e
of the defendant Company till after the fire on the 6th of July
following. It is submitted by the defendant that in these
unusual circumstances there was no contract between the present
parties, and that either the risk was covered when the contrac t
was made on the 27th of June by one of the three board com-
panies . that were then contemplated and which Thomas repre-
sented, or that Thomas had failed to cover the plaintiff at al l
despite his statement to that effect, in which ease he might b e
personally liable. This submission is, I think, correct in la w
and should be given effect to, with all due respect to the contrar y
opinion of the learned judge below who attached much import -
ance to the case of Mackie v . The European Assurance Society

(1869), 21 L.T . 102, but an examination of that case shews MARTIN, J .A .

that the facts as found differed in essentials from those befor e
us, the Court there finding that the contract had been kept ope n
for a "whole" month during which the plaintiff could adopt it .
The point here is that if the loss had occurred, say, on the 28t h
of June the plaintiff was insured in one of Thomas's board
companies, or else Thomas had deceived him and he was no t
insured at all : that is, in a nutshell, the view I take of the rea l
point, and no case has been cited that would, in my opinion,
justify me in holding that the defendant became liable at a
later date for the risk that the plaintiff and Thomas admit wa s
assumed by some one on the 27th of June : I am unable to see
upon what principle it can be held that Thomas had some power
of suspension or postponement which would enable him to later
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include in the contract of the 27th of June a company whic h
was then excluded from it .

Taking this view I need only add that the learned judg e
below was of opinion that, apart from marine insurance, there
could be no ratification by a principal of a contract to insure

v .

	

after knowledge of loss, in which he is supported by Grover &
CORPORATION

OF THE Grover, Limited v. Mathews (1910), 2 K.B. 401, and so it i s
R

E
OYAL

XCHANGE
to consider the matter in its other aspects .

EXCHANGE
ASSURANCE
OF LONDON,
ENGLAND

	

McPIIILLIPs, J.A. : This appeal, in my opinion, fails. It is
clear upon a careful analysis of the evidence that no vali d
objections to liability can be claimed upon any non-disclosure ,
the principle of uberrima fides has been in no way contravened
by the plaintiff (London Assurance v. Mansel (1879), 11
Ch. D. 363 ; 48 L.J., Ch. 331) . The plaintiff held the land
under agreement for sale, was the owner in equity and was i n
actual possession of the premises, living thereon. The plaintiff
was, under the circumstances, rightly entitled to describe him -
self as the owner. Further, it is impossible to effectively con -
tend upon the evidence that there was the concealment of any
material fact within the knowledge of the plaintiff, and the
defendant, through its agent, had equal knowledge with th e
plaintiff of the local conditions existent and must be presume d

MCPHILLIPS, to have known the conditions . It would appear that the los s
J .A . by fire was consequent upon bush fires in the neighbourhood, a

risk that could be well anticipated in view of the local con-
ditions which conditions were well known to the defendan t
through its agent who actually resided in the locality (Rivaz v .
Gerussi (1880), 6 Q.B.D. 222 ; 50 L.J., Q.B. 176) . There is
some confusion in the evidence as to when Thomas the agen t
for the defendant was appointed and had authority to plac e
insurance for the defendant in the district in which the propert y
insured was situate . Without itemizing though the points of
evidence, I may say that I am satisfied that there was authorit y
in Thomas on behalf of the defendant to enter into contract s
of insurance whereby loss from fire would be indemnifie d
against, i .e ., in insurance parlance, was authorized on behalf o f
the defendant to enter into covering contracts of insurance that
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would be immediately effective. That the application would COURT OF
APPEAL

later in due course go forward to the Vancouver Island genera l
agents of the defendant at Victoria, to be followed by the

	

192 4

issuance of a policy, is quite immaterial . It is clear that there June 4.

was the authority in Thomas to solicit and effect insurance in HANLEY

conformity with known usage and custom. It would be impos-
CORPORATION

sible to carry on an insurance business under other conditions . OF TH E

The district agent must have and did have, the authority in the ROYA L
EXCHANGE

present case to place insurance, and that authority was unques-
of LoxD

,tionably in Thomas on the 4th of July, 1922, but I am of the ENGLAN D

view that the authority may be said to have been existent at an
earlier date in that Clinton had been authorized in the month
of June to select an agent upon the request of the Vancouver
Island general agents of the defendant, Douglas, Mackay & Co . ,
and Clinton had selected Thomas . Upon this point the evidence
of Mackay was "leaving it to Mr . Clinton to name or secure
for me an agent for that district," so that the whole case mus t
be viewed in this way, that when Thomas agreed to accept an d
cover the risk tendered to him on June 27th, 1922, by th e
plaintiff, he (Thomas) had in mind his selection by Clinton
before that date to act for the defendant, and his idea was tha t
he would allocate the insurance to the defendant (not at th e
moment making any allocation) his contractual obligation with
the plaintiff being that he would allocate the insurance to what MCPHTLLIP$ ,

is known as a board company, he, however, would not appear

	

J .A.

to have done this, in fact, until the 4th of July, 1922 .
It is not questioned that the general agents had authority t o

appoint a district agent which Thomas was, and equally it is
clear that Thomas being appointed he had authority to ente r
into contracts of insurance and to give all covering protection .
What the general agents or the defendant itself could do wa s
to advise cancellation, but in the interim there would be effec-
tive insurance . There is no necessity whatever for any writing
being given, it can be wholly oral, and the act of the agent i s
binding upon the company. This Court had occasion to pass
upon and consider the point in Westminster Woodworking Co .
v . Stuyvesant Insurance Co. (1915), 22 B .C. 197. If there
was any frailty in the contract of insurance entered into by
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192 4

June 4 .

Thomas and its binding effect on the defendant, the statemen t
made by Pitts and sworn to by Thomas on the 6th of July,
1922, would assuredly complete the chain of responsibility .

Thomas came to Victoria and swears, and it is to be note d
HANLEY that this is not denied (Pitts was not called and he was appar-

v

	

ently in charge of the Victoria office of the general agents i n
CORPORATION

OF TEE the absence of Mackay) that he gave Pitts three applications,
ROYAL Hanley's (the plaintiff's), Egan's and the Creamery for insur -EXCHANGE

AssURANCE ance and Pitts "thanked me [Thomas] for the applications an d
OF LONDON,
ENGLAND said that he would see that the policies were made out, tha t

Mr. Mackay would be back in the morning." It is inconceivable
that the person in charge of the office, and thereby held out a s
having authority, could be now said to be without authority, i n
truth there is no denial of authority coming from the defendant ,
and in any case, it can well be said he was held out as having
authority in the matter. Thomas further states (and this wa s
under cross-examination by counsel for the defendant, in answe r
to questions put) the following :

"Did he tell you that he would consult Mr . Mackay about it? No ; he
told me the policies would be made out .

"He told you the policies would be made out? As far as I remember,
most decidedly .

"As from when? From the date of the applications .
"Did he tell you that? He did not mention those words, no.
"Of course he did not . You walked out with the impression that every -

go through in the usual way .
"And after you had your conversation with Pitts in the afternoon o f

the 6th you felt quite happy that the policies would be written? On th e
afternoon of the 6th, the early afternoon of the 6th, yes, oh yes, absolutely .

"No anxiety whatever about it? Not when I left there, no . Not whe n
I left . "

The fire took place on the 6th of July, 1922, and before
Thomas returned home he heard of it by a long distance tele-
phone message from his wife in the early morning of the 7th
of July, 1922 . Thomas decided to go to the office of th e
general agents in the morning before taking his train and he
met Mackay and told him of the fire losses and mentioned hav-
ing left the applications, amongst others, the plaintiff 's, with
Pitts the previous day . The further cross-examination was a s
follows :

thing was rosy? I walked out with the impression that the business woul dJ .A .
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"And as you came down the stair you met Mackay? Yes .

	

CouRTOP

"What conversation took place between you and Mackay there? I want APPEA L

conversation, nothing more. I probably said good morning, Mr . Mackay ,
have you seen this morning's paper?

	

192 4

"And what was in that morning's paper to cause you anxiety? Merville

	

June 4 .
completely wiped out, or words to that effect, across the headline .

"Was there anything about Hanley? I think Hanley's name was men- HANLE Y
v .

Honed, and my name mentioned.

	

CORPORATION
"As being wiped out? As being reported loss .

	

OF THE
You mentioned the paper . What else did you talk about to Mackay? ROYAL

Well, I said the reason I came around to see you was about the application EXCHANG E
ASSURANCE

I put in yesterday ; and I said, of course they are all right? And he OF LONDON ,
said, Oh yes, they will have to stick, or have to stand . They are about ENGLAN D

the words that he told me.
"Are you quite sure that Mr . Mackay said exactly that, or isn't that

just your impression? No, no, he said words just about like that .
TwE CounT : Well, what did he do, he got the policies and initialed

them, didn't he? Yes.
Mr . Hossie : And later you received a letter dated July 7th, enclosin g

the policies to you? Yes.
"The policies were not issued when you left here that morning to g o

up there, were they? I did not have them .
"And Mr. Mackay had not yet reached his office when you left? I told

you we met him at the foot of the stairs."

Now it is attempted to be made out that Thomas and Macka y
in some way in fraud of the defendant (not suggesting though
that the plaintiff was in any way connected with it) wrote letter s
and completed the records in such a way as to represent to the
Company a condition of things not really in accordance with

MCPHILLIPS ,
the truth . When dealing with this matter I would refer to what

	

J .A .

the learned trial judge said in his reasons :
The honesty of the plaintiff was not during the trial questioned; and

in fact, counsel for the defendant expressly stated that `There is no attac k
upon the plaintiff's good faith at all .' "

It may be said at once that nothing of this kind could affec t
the plaintiff in his right of recovery, i .e ., if there was any
fraud upon the part of the agents of the defendant they were
not the agents of the plaintiff. So far as the material facts go ,
and these facts are available to support the case of the plaintiff ,
they establish that an effective contract of insurance was
entered into before the loss occurred and the issuance of the
policy after the loss was after all only the carrying out of that
which had before the loss been agreed to. It was not essential
that the policy should be written up, but in being written up it
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COURT OF was representative of that agreed to anterior to the fire . I
APPEAL

cannot see why the truth cannot be told after as well as befor e
1924

	

the fire, or why the writing should not follow evidencing th e
June 4. contract come to before the loss occurred.

HANLEY

	

The present case does not rest upon ratification . The con-
V .

	

tract of insurance, in my opinion, was previous to the los sCORPORATION
OF THE effectively entered into and all that occurred afterwards in th e
ROYAL

ExcHANGE way of issuing the policy was that which would ordinarilys AD
N, follow in legal sequence. The fault found with the general

ENGLAND agents (and it is a significant fact that they still are the general
agents of the defendant) by the defendant has relation to th e
issuance of the policy after the fire and the writing of letter s
dated the 4th of July—which were really written on the 7t h
of July, after the fire, the letters reading as follows : [ After
setting out the letters the learned judge continued] .

In regard to these letters Mackay gave his explanation in hi s
examination-in-chief being called as a witness for the defendan t
and it seems to inc it is perfectly idle for the defendant to claim
in the face of this evidence that there is no liability . Mackay
is now dealing with the time of his return from Courtenay ,
after having seen Thomas and appointing him district agent :
[After setting out the evidence dealing with the appointmen t
of Thomas as district agent the learned judge continued] :

MCPHILLIPS, This evidence is the evidence of Mackay the general agent o f
J .A . the defendant and was evidence led by the defendant itself at

the trial . In the face of this evidence it would seem to me to
be idle to attempt to dispute the appointment of Thomas a s
district agent or that he had authority to place insurance. It is
to be recollected too that it is common ground that the general
agents had undoubted authority to appoint agents . The follow-
ing letter and account dated 7th July, 192'2, from the genera l
agents to Thomas relate to the Hanley insurance, the Hanle y
policy being - o . 4276102 :

"Enclosed please find Royal Exchange policies Nos . 4276101 and 4276102 ,
covering applications received from you under date of July 4th .

"We also forward you a supply of application forms to be going o n
with, and a supply of envelopes . We will in due course, be mailing yo u
a supply of letterheads, etc ., but find that at the present time we are a
bit short, but have taken this matter up with head office .

"Trusting that everything will be found to your entire satisfaction ."
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"June 27th

	

To—Ryl .

	

Exchange

	

4276102—K .

	

M .

	

Hanley COURT OF

$2,500—3 yrs	 $41 .50 APPEA L

"July 4 Ryl . Exchange 4276101—Frank A . Egan, $2,200—3 yrs. 38 .00
1924

$79 .50 June 4.
"Douglas, Mackay & Co .

"Paid

	

HANLEY
"Aug.

	

1922

	

v .
"Per . T . O . Mackay" CORPORATION

Then we have the letter written by Thomas to Douglas, ROYAL
Mackay & Co. on the 7th of July, after he had news of the fire,

AS
E%

SU R
CHANGE

ANCE

reading as follows :

	

OF LONDON ,

"Victoria, B .C .

	

ENGLAND

"Friday morning (7 a .m .) 7th July, 1922.
"I beg to confirm effecting insurance with your company—The Roya l

Exchange—as per date of applications, in the names of Frank A . Egan,
and K. M. Hanley—both of Merville, B .C . and the Comox Creamery Asso-
ciation—Courtenay, B .C .—amounts and particulars as per applications . "

It is to be noted that the defendant by its telegram of th e
13th of July, 1922, indicates knowledge of the appointment o f
Thomas and does not dispute the authority to make th e
appointment, but requests that appointments in districts wher e
there is bush fire hazard, shall be cancelled. The telegram reads
as follows :

"Yours fourth instant don ' t underwrite anything Courtenay or othe r
districts subject to bush fire hazard . Cancel any such appoints by tele-
gram today . "

Following this telegram the general agents telegraphe d
Thomas as follows :

	

MCPHILLIPS ,

J .A .
"Do not bind Royal Exchange any further risks Courtenay or distric t

until further notice . "

Upon the facts there can be no question that Thomas wa s
appointed in any ease, and effectively appointed as agent under
the admitted authority vested in the general agents on the 4t h
of July, 1922, if not before, consequent upon the request mad e
by the general agents to Clinton to secure and select an agen t
which Clinton did, and Thomas was selected on or about th e
27th of June, 1922 . When the Hanley application for insuranc e
was made Thomas was to allocate the insurance to a board com-
pany, which he delayed in doing and it was not done until th e
4th of July, 1922, but being done then, then unquestionabl y
there was an effective contract of insurance binding upon th e
defendant and the loss did not occur until the 7th of July ,
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1922, during the currency of the contract of insurance an d
whilst the property of the plaintiff was covered . This being
the situation, it is impossible in my opinion, to come to an y
other conclusion than that of there being liability upon th e
defendant for the fire loss .

ow it becomes necessary to turn to the decided cases relativ e
to the authority of general agents and sub-agents in the business
of insurance and it may be said generally, that the cases ar e
upon the whole uniform in fire, life, and accident insurance .

Further, it may be said at this time that the law in England ,
the United States of America and Canada, as applied to insur-
ance is upon general lines of agreement with respect to th e
authority that must be held to be existent in general agents an d
even sub-agents in the placing of insurance. Conditions are
such that the placing of insurance is always a matter of urgenc y
and to do business means there must be no delay . Insurance
must be instanter or no business will be done, i .e ., there must at
least be covering insurance. Here the plaintiff left it wholly
in the hands of the agent (Thomas) to place the insurance, and
allocate it to some board company. That there was delay in so
doing cannot affect the matter, the plaintiff had committed that
matter to the agent, there was nothing more to be done by th e
plaintiff, and on the 4th of July, if not before, the allocatio n
was effectively made and that allocation was to the appellan t
company, a foreign company (foreign I in the sense that it is a
British company, not a British Columbia company) .

In this case it is clear to me that Thomas was acting withi n
the scope of the authority the appellant held him out a s
possessing, and the general agents as well, and the Company i s
clearly bound and in support of this view, I would refer to The

Montreal Assurance Company v. McGillivray (1859), 13 Moore ,
P.C. 87, the Right lion . Sir John Coleridge, at p . 124 (als o
see Mackay v . Commercial Bank of New Brunswick (18 7 4) ,
L.R. 5 P.C. 394 ; Washington Fire & Marine Ins. Co. v.

Chesebro (1887), 35 Fed. 477 ; rational Bolivian, Navigatio n

Company v. Wilson (1880), 5 App. Cas. 176 at p . 209 ; Pro-

vincial Assurance Co . v. Roy (1879), 10 R.L. 643 ; Stephens' s
Quebec Digest, 1882, Vol . 2, p . 400 ; Pare v. Scottish Imperial
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Insurance Co. (1879), Stephens's Quebec Digest, 1882, Vol . 2, COURT OF
APPEA L

p. 410 ; Duval v. Northern Assurance Co . (1877), ib . 410) .

	

—
Here we have the general agents acting through the district

	

1924

agent, Thomas, and later the general agents with a full knowl- June 4.

edge of all the facts and of the loss, issue the policy . This HANLE Y

unquestionably imposes liability upon the Company. It was
CORPORATION

not essential that a policy should issue but as we have seen it
OROYA

LF TIIE
. . . ..

was issued (Ros,il, , c v. The Trafalgar Life Assurance Associa -

tion (1859), 27 Beay . 377 at pp . 380, 381, 384, 385 ; /Etna ASSURANC E

Life Ins. Co. v. Green (1875), 38 T? .C. Q.B . 459 ; Bridges v . ENGLAND
,

Garrett (1870), L.R. 5 C.P. 451 at p 454 ; Wing v . Harvey

(1854), 5 De G.M. & G. 265 at pp. 267, 268, 269 ; Penley v .

The Beacon Assurance Company (1859), 7 Gr. 130 at p. 136 ;
Patterson v. Royal Ins . Co. (1867), 14 Gr . 169) .

Then we have the additional features here of the appellan t
being a foreign company, and it has been held that in such case s
that the agents must be regarded as the company itself, an d
knowledge in the agents is knowledge in the company, and after
knowledge of all the facts and the loss the policy is issued thi s
certainly must impose liability (Campbell v . National Ins . Co .

(1874), 24 IT .C.C.P. 133 at p. 144 ; Moffatt v . Relianc e

Mutual Life Assurance Society (1881), 45 U.C.Q.B. 561 at
pp. 584-7 ; Holdsworth v . Lancaster and Yorkshire Insuranc e

Company (1907), 23 T.L.R. 521) .

	

MCPHILLIPS ,

The case which seems to me is determinative of the present

	

J .A .

case is Mackie v . The European Assurance Society (1869), 2 1
L.T. 102. The ease has features similar to the present case .
There, there was insurance effected in a company different t o
that contemplated by the applicant, here, no company wa s
selected by the plaintiff. I propose to here quote at some con-
siderable length from the judgment of Vice-Chancellor Maim s
as the language used by that very eminent judge is peculiarly
appropriate to the facts of the present case . At pp. 105 and
106 we find him saying : [After quoting from and including
the words "It turns out that this office, presided over by a
gentleman of high position," on p . 105, to the end of the judg-
ment, the learned judge proceeded] .

Now all that the Vice-Chancellor said may be rightly said to
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be exceedingly apposite to the facts of the present case an d
questions fhat were greatly debated here are set at rest in th e
above decision. Here it was strenuously contended that Thomas
was not the agent for the appellant Company when the applica-
tion was made for insurance and that there was no authority i n

v .

	

Thomas to allocate the insurance to the appellant Company .
CORPORATION

OF THE

	

Without abandoning my view that Thomas had authority
ROYAL even on the 27th of June, when the application was made fo rEXCHANG E

ASSURANCE insurance by the plaintiff, it cannot be gainsaid that Thomas
OF LONDON,
ENGLAND was the authorized agent and entitled to effect insurance for the

appellant Company on the 4th of July, and he then allocate d
the insurance applied for by the plaintiff to the appellant com-
pany. This is incontrovertibly established. Then how can it
be said that there was not effective insurance commencing a t
least with the 4th of July and the fire did not take place unti l
the 7th of July? It was pressed in the Mackie case, as here ,
that the plaintiff had in no way assented to the insurance with
the appellant company, that his assent could only extend to
other board companies, that Thomas at the time the insuranc e
was applied for, represented. This I consider, with all defer-
ence to all contrary opinion, is a fallacy and is not the law .
Thomas was to select the company—to be a board company.
The plaintiff had to do nothing more .

MCPIHILLIPS, In the Mackie case the Vice-Chancellor in a very illuminativ e
J .A . way put the point in these terms, indicating the error of law i n

the contention made : "It has been strenuously argued as a fatal
objection that to constitute a contract there must be the consent
of both parties to the same thing." That certainly was not
necessary in the present case, it was a matter solely committe d
to Thomas to allocate the insurance to some board company an d
it was to be his (Thomas's) selection, and then the contract wa s
complete . That was his duty and he performed it, it is true ,
tardily, but in time to give the plaintiff fire protection with th e
appellant Company. The Vice-Chancellor in positive terms i n
the Mackie case (and it can even be more effectively said in the
present case) refused to give any effect to the objection that i t
was not the plaintiff's intention to insure in the European office .
Likewise in the present case, there is no force in the contention
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made that it was not the plaintiff's intention to insure with th e
appellant Company. The selection of the company was a
matter committed to Thomas. The Vice-Chancellor it is to be
noted makes use of this language (so long ago as 1869, and what

COURT OF
APPEA L

1924

June 4.

strides have taken place since the carrying on of insurance HANLEY

business ?) :

	

v
"And nothing could be more fatal to the interests of the public in fire

CORP

OTI
ETON

and life assurances, which are carried on to such an enormous extent ROYAL

through agencies, than for the Court to sanction the idea that the assured ExcTIANG E

is to run the peril of the agent strictly performing his duty . I am happy A
OF LO

SSURA
ND

NC E
ON ,

to be supported in this view by an authority cited for the plaintiffs, and ENGLAN D
on which the defendant's counsel have made no observation . It is Wing v.

Harvey (supra) . . .

	

I argued for the office that the agent exceede d
his authority, and that he could not bind the office unless expressly author-
ized . But Knight Bruce, L.J ., asked how the plaintiff was to know the
limits of the agent's authority ; and I ask that question here, or how are
the public to know them? I cannot imagine anything more fatal to the
interests of insurance offices ; and in mercy to this and other offices I think
I should refuse to accede to such an argument, because it would lead t o
the annihilation of a great portion of insurance agencies . . ; and
both learned judges treated the knowledge of the agent as the knowledg e
of the office . "

Here, in truth, Thomas had complete authority to contract
on behalf of the appellant Company and did so, if not on th e
27th of June, admittedly on the 4th of July : and further, th e
general agents on the 6th of July and before the fire, wer e
apprised of the insurance placed with the appellant Compan y
in favour of the plaintiff, and the statement made was that the M'TALL'',

J .

policy would be written up and this has not been denied, and
on the 7th of July, Mackay, one of the general agents is per-
sonally apprised of all the facts, and after all this and afte r
knowledge of the fire, the policy is written up and delivered .

I would particularly call attention to this language of th e
Vice-Chancellor in the Mackie case (pp . 105-6) :

"So here I treat Waddell's acts as the acts of the office [likewise in th e
present ease the acts of Thomas and the general agents were the acts o f
the appellant company] ; if he miscarried, the office has a remedy agains t
him, but if I held this policy vitiated, because in a manner of which the
assured is ignorant the agent goes beyond his authority, no insurance
effected through an agent would be safe. The agent binds the company ,
and they can repudiate if he exceeds his limit before the event happens
and afterwards it is too late to set up the defence . It is impossible tha t
an office can escape liability on grounds so frivolous . Upon every ground
I condemn this defence, which ought never to have been set up, and has
done the plaintiff much injustice, as he relied on the insurance ."
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The trenchant language of the Vice-Chancellor in the Mackie

case provides an excellent precedent for me to make some
deserved observations in the present case . I unhesitatingly
condemn the defence here made, it is not only frivolous but i s

HANLEY callous to a degree almost unthinkable when it is considere d
V .

	

that the appellant Company is a powerful, long existent andCORPORATION
OF THE well-known English company with a history traditional in it s
ROYAL nature and in keeping with the high standard so universall yEXCHANG E

ASSURANCE maintained on this continent by English companies to be rudel y
OF LONDON ,
ENGLAND and ruthlessly departed from in this case . Here we have the

plaintiff a returned soldier, struggling along to rehabilitat e
himself after great sacrifice, having risked his life in the cause
of King and country and incidentally preserving the appellant
Company amongst the many other institutions of the Empire
from annihilation only to have this class of specious defenc e
ungenerously advanced, to what, to me, is an incontrovertibl e
and just claim—a contract was made and it must be kept. I,
of course, do not suggest for a moment that a returned soldier
is entitled to any preferential treatment in this or any othe r
Court, but it is a circumstance that the appellant Company pu t
an agent in the field at Merville, the Soldier Settlement on Van-
couver Island, and that agent undertook to accept risks upo n
its behalf, and later, the general agents recognized the contract s

MCPHILLIPS,and stated that policies would be issued and policies were issued .
J .A. In the case of the policy issued to the plaintiff, there was ful l

and complete knowledge of the facts . It is idle contention t o
later urge that no contractual obligation exists . To give effect
to this class of defence would be the subversal of the well -
recognized principles of law governing insurance contracts .
Vice-Chancellor Malins was moved to say in the Mackie case
(p. 106), treating of the defence there made :

"Having raised these objections, fatal to the public and to the succes s
of the office, and most unwisely taken, and frivolous and ridiculous i n
themselves, I fear I can only make a decree that they are bound to the
terms of the policy, and must make reparation for all damage, with interes t
on the money. I should be glad if I could make them pay damages for
the injury which this defence has caused the plaintiff ; it could not have
originated with the respectable directors or solicitors, but the miserabl e
officials. "

I have no hesitation in adopting the language of the Vice -

238
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Chancellor and applying that language in the present case . The COURT OF
APPEAL

defence here made was certainly not made by the officials of

	

—
the appellant Company in Victoria ; it can only be assumed that

	

1924

the officials to blame are the officials at the head office for June 4 .

Canada at Montreal . I cannot believe, as Vice-Chancellor HANLEY

Malins could not believe in the Mackie case, that the defence
COEPOEATION

has had the approval of the directors in England. If there was of THE

any such approval on the part of the directors, it could onlyy EXCHANGE

have been given upon some incomplete knowledge or misunder- ASSURANCE
OF LONDON,

standing as to the facts .

	

ENGLAN D

The learned trial judge in a very careful judgment, ha s
referred to a number of cases that bear directly upon the prin-
ciples governing in fire insurance losses and in particular a s
affecting the present case, and I am entirely in agreement wit h
the learned trial judge 's reasons for judgment, save in respect to
(a) his view as to the non-effectiveness of the policy which wa s
issued after the fire loss had taken place . In my view the policy
is a valid policy and the defendant is liable thereon, it issued i n
conformity with the application made and in pursuance of th e
contract of insurance entered into by Thomas, who was clothed
with authority to bind the defendant, and (b) as to the appor-
tionment of the loss . The apportionment, in my opinion, shoul d
be as claimed by the plaintiff, viz . :

Loss on house 6/11 of $1,600 	 $ 872 .73 McPHILLIPS ,

Loss on barn	 700.00
a .A .

Loss on furniture	 500.00
Interest on $2,072 .73 from Nov . 1st, 1922, as awarded

in judgment to Nov. 26th, 1923	 111 .11

$2,183 .84
The appeal, in my opinion, should be dismissed, and th e

cross-appeal allowed, the judgment as entered to be increase d
from the sum of $1,751 to $2,183 .84.

Appeal allowed, McPhillips, J.A . dissenting.

Solicitor for appellant : James H. Lawson.

Solicitors for respondent : Clearihue Straith .
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REX v. CHIN MOW.

A prisoner was convicted by a police magistrate for unlawful possession o f
opium and sentenced accordingly . Section 4 of The Opium and Narcoti c
Drug Act, 1923, provides that such an offender "shall be guilty of a
criminal offence, and shall be liable (a) upon indictment, to imprison-
ment for any term not exceeding seven years and not less than si x
months or (b) upon summary conviction, to imprisonment
for any term not exceeding eighteen months and not less than si x
months," etc.

Held, on habeas corpus proceedings, that the accused was not entitled to
elect in which manner he be tried.

The duty of a Court is to find out what an Act of Parliament means an d
not to embarrass itself with previous decisions on former Acts whe n
the new Act is clear in its terms .

A PPLICATION for a writ of habeas corpus . The prisoner
was convicted by a police magistrate for having opium in hi s
possession without lawful authority. The objection was raise d
that as the penalty clause in section 4 of The Opium and Nar-
cotic Drug Act, 1923, provides that an offender "shall be liabl e
(a) upon indictment, to imprisonment," etc ., and "(b) upon
summary conviction, to imprisonment," etc ., he must be given
the right to elect in which manner he shall be tried . Heard
by HUN TER, C.J.B.C. at Chambers in Victoria on the 13th o f
August, 1924 .

J. Ross, for the application .
Carter, D.A.-G., contra.

16th August, 1924 .

HUNTER, C.J.B.C. : Habeas corpus proceedings . Prisoner
was convicted by a police magistrate for unlawful possession o f
opium and sentenced accordingly . The point raised in the
prisoner 's affidavit is that the applicant was not allowed to elect
to be tried summarily or to go before a jury . Counsel argues
that because it is enacted that the offender "shall be guilty of a

HUNTER,

C .J .B.C.
(At Chambers)

Criminal law—Unlawful possession of opium—Conviction—Habeas corpus
1924

	

—Penalty—Right of election—Construction of statute—Consideratio n

Aug. 16 .

	

of decisions on similar Acts—Can. &tats . 1923, Cap . 22, Seo. I .

RE X

V .
CHIN MO W

Statemen t

Judgment



XXXIV.] BRITISH COLUMBIA '*OR'I .' '

	

241

criminal offence, and shall be liable (a) upon indictment, to xuvzER ,
c .J .n .c .

imprisonment," etc ., and "(b) . upon summary conviction, to (At chambers )

imprisonment," etc ., that the accused must be given an election .

	

1924

I do not think so.

	

Aug . 16 .

The diligence of the learned counsel seems not to have found
any decision on the question, but they have referred me t o
numerous cases on different sections of the Code . But the
danger of straying away from consideration of the meaning of
the statute itself by comparing it with decisions on other inde-
pendent enactments has often been pointed out, e .g., by Jessel ,
M.R., in Hack v. London Provident Building Society (1883) ,

23 Ch. D . 103 at p. 112, and in Ex pane Blaiberg, ib. 254 at
p. 258 . I cannot, therefore, see the need for resort to anything
else than the statute itself as there is no ambiguity. It appears Judgment

to me that Parliament has in effect enacted that the offence ma y
be prosecuted either by indictment or summarily, and it is
therefore impossible to say that the accused may dictate th e
course to be taken by the prosecution .

It may be that the accused was not informed at the outse t
that he was being proceeded against summarily . If so,
whether that caused him any legal prejudice which could b e
remedied has not now to be decided, as there is no certiorari

in aid and as the only document before me, besides the affidavit,
is the copy of the commitment, which is valid on the face of it.

The application must be dismissed.

Application dismissed.

RE x
v.

Gins Mow

16
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REX v. VIENNET .
C .J .B .C .

(At Chambers)
Criminal law — Habeas corpus — Summary conviction — Imprisonment

1924

	

Appeal to County Court—After dismissal of appeal held under warran t

Aug . 16 .

	

of County Court—B .C. Slats . 1915, Cap . 59, Sec . 77 (1) ; 1921, Cap . 30 .

REX

	

Courts exercising limited penal jurisdiction are confined to such powers a s
v .

	

are plainly conferred or necessarily implied.
VIENEET Section '77 (1) of the Summary Convictions Act enacts that in case of the

dismissal of the defendant's appeal and the affirmance of the con-
viction the Court shall order the appellant to be punished accordin g
to the conviction .

The defendant was convicted of a violation of the Government Liquor Ac t
and sentenced to imprisonment . An appeal to the County Court wa s
dismissed and the prisoner was then held under a warrant issued ou t
of the County Court.

Held, on a habeas corpus application, that the warrant was issued without
jurisdiction and the defendant could not be held under it .

Collette v . The King (1909), 16 Can . Cr . Cas . 281 applied .

A PPLICATION for a writ of habeas corpus . The defend-
ant was convicted for a violation of the Government Liquo r
Act by a police magistrate and sentenced to imprisonment. An

Statement appeal to the County Court was dismissed, and the prisoner wa s
then held under a warrant of the County Court . Heard by
HUNTER, C.J.B.C. at Chambers in Victoria on the 13th of
August, 1924 .

Sloan, for the application .
O'Halloran, contra .

16th August, 1924 .

lIt,1TER, C.J.B.C. : Habeas corpus proceedings .

	

In thi s
ease the defendant was convicted of a violation of the Govern-
ment Liquor Act by a police magistrate and sentenced to
imprisonment. He appealed to the County Court but the
learned judge CL- -s , ,! the appeal and the prisoner is held
under a warrant is: a l out of the County Court, and it is now
argued that the warrant is void .

The argument, shortly stated., is that section 77, subsectio n
(1), of the Summary Convictions Act enacts that when i t

Judgment
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disposes of the appeal and affirms the conviction the Court HUNTER,

"shall order and adjudge the appellant to be punished according (At Chambers )

to the conviction," etc., and that the Court has no power to

	

192 4

do anything else except to issue process to enforce any order Aug . 16 .

which it makes about the costs of the appeal and then onl y
"if necessary."

	

vYR

This is the view taken by Cross, J ., in Collette v. The King VIENNE T

(1909), 10 Can. Cr. Cas. 281, on the identical Ianguage of th e
Criminal Code, and although the point may seem technica l
and in the end of no use to the applicant, I think it must b e
acceded to . Courts exercising limited penal jurisdiction ar e
always confined to such powers as are plainly conferred o r
necessarily implied ; if it were otherwise confusion and uncer- Judgment

tainty would soon prevail .
Now there can be only one valid conviction for any offence .

Consequently, in the absence of some clear provision to th e
contrary, if it is affirmed, the process to enforce it must issue
out of the Court which rendered it .

I therefore think that the prisoner is not lawfully held unde r
the warrant returned.

Application granted.
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RE DEWDNEY ELECTION. SMITH v .
CATHERWOOD .

Elections—Provincial—Counterfoil—Left attached to ballot-paper —
Absentee vote—Official stamp not on envelope—Marking of ballot-
papers—Indelible pencil—Ink—B .C. Stats . 1920, Cap . 27 ; 1921, Cap .
17 .

Upon appeal from the decision of a County Court judge on a statutor y
recount of the ballots cast at a Provincial election it was held :

(1) That ballots to which the full counterfoil was left attached shoul d
be counted (MACDONALD, C .J .A. dissenting) .

(2) That ballots to which a portion of the counterfoil was left attache d
should be counted .

(3) That the ballots of absentee voters enclosed in envelopes that wer e
not marked with the official mark in two or more places across the
line where the envelope is closed in accordance with section 106(3) of
the Provincial Elections Act should be counted (MARTIN, J.A. dis-
senting) .

The decision of 1IowAY, Co. J., in the result, was affirmed .

APPEAL by AI axwell Smith a candidate in the Provincial
election held on the 20th of June, 1924, in the Electoral Distric t
of Dewdney, B .C., from the decision of HowAY, Co. J., on the
recount held as to said election in New Westminster on the 29th
of July, 1924. The final count of the returning officer a t
Mission on the 17th of July, 1924, was sustained by HowAY,
Co. J., the result of his recount being : J. A. Catherwood 125 9
votes, and Maxwell Smith 1246 votes . The appellant sub-
mitted that eight ballots were wrongly accepted to which the
full counterfoil was attached in each case containing the number
of the ballot ; that eight ballots were wrongly accepted upon
which a portion of the counterfoil was attached to each ; that
four absentee votes were wrongly accepted as the envelopes i n
which they were enclosed were not marked with the official
mark on the back by the deputy returning officer who accepte d
the ballot in each case. Objection was also taken to a numbe r
of ballots which, in addition to the cross, contained marks by
which the voter might be identified.

The appeal was argued at Victoria on the 9th and 10th of

COURT OF

APPEAL

192 4

Sept . 10 .

RE
DEWDNEY
ELECTION .

SMPTH
V.

CATTIER -
WOOD

Statement
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September, 1924, before MACDONALD, C.J .A., MARTIN and COURT OF
APPEAL

MCPI3ILLIPS, JJ.A.

	

—

J. W . deB. Farris, K.C. (Sloan, with him), for appellant :

	

1924

Leaving the counterfoil attached to the ballot is fatal to the Sept . 10.

ballot as the number on the counterfoil would be identical with

	

RE

the list of signatures and the voter could be identified . This is DecoN
a ground for rejecting the ballot under section 112 (c) of the SMITH

Act. The judgment of Osler, J. in Re Stormont Provincial GATHER-
Election (1908), 17 O.L.R. 171, is against me but the section

	

WOOD

of the Ontario Act with reference to rejection of ballots ex-
pressly provides that errors by the deputy returning officer shall
not warrant rejection of a ballot-paper but there is no such pro -
vision in the British Columbia Act so that case does not appl y
here : see In re Wentworth Election (1905), 9 O.L.R. 201
at p . 204. He said the counterfoil is not part of the ballo t
but it is a means of identification when attached to it . Eight
ballots have the entire counterfoil attached and there are eigh t
on which a portion of the counterfoil is attached . The next
point is that four envelopes in which absentee votes were en -
closed did not contain the official stamp of the deputy receiving
the ballot and they were allowed by the County judge . We
say the official stamp is a condition precedent to their being
counted. There are three ballots marked with indelible penci l
and three with ink : see Re South Oxford Provincial Electio n

(1914), 32 O.L.R. 1 at p . 2 ; In re West Calgary Election . Argument

Bennett v. Shaw (1922), 3 W.W.R. 167 at p. 168 .
W . J. Taylor, K .C . (R . H. Pooley, with him), for respondent :

We submit that the Act is directory and not imperative : see
Montreal Street Railway Company v. Normandin (1917), A.C .
170 at p . 174 ; In re West Calgary Bennett v. Shaw (1922), 64
S.C.R. 235 at p . 250 . Our Act is substantially the same as the
English Act but differs considerably from the Dominion Act .
As to what ballots should be rejected see Woodward v . Sarsons

(1875), L.R. 10 C.P . 733 at p. 747 ; Jenkins v. Brecken

(1883), 7 S.C.R. 247 at pp. 250-1 and 254 ; Bothwell Elec-

tion Case (1884), 8 S.C.R. 676 at p . 696 ; Phillips v. Goff
(1886), 17 Q.B.D. 805 at p. 814 .

Farris, in reply .



246

COURT OF
APPEAL

192 4

Sept . 10 .

RE

ELECTION .
SMIT H

V .
CATiIER -

WOO D

MACDONALD,

C .J .A .

BRITISH COLUMBIA REPORTS .

	

[VoL .

MACDONALD, C.J.A. : When judgment was delivered yester-
day I intimated that I should hand down reasons .

This is an appeal from a County judge under the provision s
of the Provincial Elections Act, being chapter 27, of th e
statutes of 1920. The following classes of ballots were passe d
upon :

(1) Ballots from which counterfoil had not been detached b y
the officer taking the ballot as required by the said Act ; (2 )
ballots to which a small part of the counterfoil remained
attached ; (3) absentee ballots which had been enclosed in
envelopes upon which the presiding officer had failed to affix hi s
official mark across the line where the envelope is closed a s
required by section 106, subsection (3), of the said Act .

There was another class of ballots passed upon on complaint
that the crosses were not legal ones, or that there were marks
upon the ballots from which the voter could be identified . The
result of the consideration of these ballots was that the respond-
ent, Mr. Smith, gained four votes . Upon this the Court was
unanimous .

Dealing, therefore, with the three classes above enumerated ,
and starting with No. 1, we are asked by the appellant to rejec t
these ballots on the ground that the counterfoil, being attached ,
the identity of the voter and the candidate for whom he had vote d
could be ascertained . The submission was founded upon this :
that the counterfoils are numbered consecutively, and that tha t
fact in connection with the other, that the voter must sign hi s
name in a book before he can obtain his ballot, would enabl e
one to identify him. Assuming the number on the counterfoi l
to be 20, upon examination of the book of signatures, it wa s
contended, the twentieth name would be the name of the vote r
who had got the ballot with the counterfoil number 20 attached .
It was contended by respondent's counsel that that would no t
necessarily follow in all cases, that a voter might sign the book
and linger about without applying for his ballot until another
voter had signed and obtained a ballot . This is no doubt true,
but I think I should be paying little attention to the intent o f
the Legislature, as evidenced by its language, if I should allow
ballots with the counterfoil and appropriate number attached to
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be counted . It probably would, in nine cases out of ten,
inevitably lead to the identification of the voter, which the Ac t
intended to prevent. In this conclusion my learned brother s
do not concur .

The second class, we are all agreed, was properly counted .
Only a small portion of the counterfoil remained attached t o
the ballot. This happened in the tearing off of the counterfoil ,
the portion remaining furnishing no means of identifying the

voter. On one of the ballots was the figure 8, but it wa s
apparent that that figure was only one of the figures of the
original number, the others having been torn off . We thought,
therefore, that no identification could be made by reason of thi s
figure.

The third class relates to absent voters' ballots . The suffi-
ciency of these ballots depends on the construction to be put
upon section 106, which requires the presiding officer to put hi s
official mark on the back of the envelope as aforesaid, and
section 110, which requires the returning officer who receive s
the envelope with the ballot to proceed as follows :

"( c .) He shall open each parcel taken from the ballot-boxes containin g
absent voters' ballots, and shall open each registered envelope or parce l
received by him through the mail up to the time of the beginning of th e
final count, enclosing envelopes containing absent voters' ballots. After
examining each affidavit and finding that the deponent is a voter whos e
name appears on the list of voters for the polling division named in the MACDONALD,

affidavit, and that no person has in fact voted as such voter in the poll

	

C .J .A .

held in the polling division, and after comparing the signature made b y
the voter on the affidavit with the signature of the voter in whose nam e
he assumes to vote made on the original affidavit received by the Registra r
of Voters in support of the voter's application for registration, and findin g
the signatures to be identical, and finding the envelope containing the
ballot has not been tampered with, the returning officer shall open th e
envelope containing the ballot and shall put the ballot, without bein g
opened, into a ballot-box	 "

It was argued by appellant 's counsel that by section 106 i t
was made a condition precedent to the right of the returnin g
officer to enter upon the consideration of any ballot or envelope
that the official mark should be upon it. The construction con-
tended for appears to me to be too strict . I would regard the
section as being directory. Very real safeguards are provided
by the section already quoted against fraud and also against
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MARTIN, J .A. : This is an appeal under section 125 of th e
Provincial Elections Act, B .C. Stats. 1920, Cap. 27, from the
decision of the judge of the County Court of Westminster upon
a recount of the votes cast in the recent election in the electora l
district of Dewdney, and in pursuance of our duty in tha t
behalf under subsection (5) of said section we proceeded t o
"recount the ballots or such of them as are the subject o f
appeal," with the result as a whole that the petitioner was
unsuccessful in his application to disturb the general result of
the recount below .

Many ballots were considered with, happily, an almost com-
plete unanimity of view after a careful scrutiny of each ballo t
and regard being had in each case to all those innumerabl e
major and minor variations on marking ballots which will occur
owing to various causes, such as infirmity of any kind, differ-
ences in materials and facilities, and unfamiliarity (if no t
illiteracy) with writing materials, in even the sincere attemp t
to comply with the provisions of the Act for marking ballot s
by a cross, the chief difficulty arising under subsection (c )
(relating to "Writing or mark by which voter could be identi-
fied") of section 112 respecting the rejection of ballots for th e
five causes therein specified. It would be impossible to accur-
ately record the distinctions which guided us in our decision

COURT OF tampering with the envelopes . At all events, the question i s
APPEAL

in the same category with that which has been decided by th e
1924 majority of the Court in respect of class 1 . The provision with

Sept. 10 . regard to the removal of the counterfoil is similar to that with
respect to the placing of the mark on the envelope, with thi s
difference, that while I think the failure to detach the counter -
foil would lead to the identification of the voter, the failure to

v . put the official mark on the envelope may have no effect at al l
upon the secrecy or genuineness of the ballot, and while it migh t
prevent tampering with the ballot, still I do not think that th e

MACDONALD, Legislature intended that the omission of the marks alone shoul d
C .J.A . furnish grounds for the rejection of the ballot .

The net result was that the appeal stood dismissed .

R E
DEWDNE Y
ELECTION.

SMIT H

CATHER -
WOO D

MARTIN, J .A



who, unless unable to write, refuses to sign his name, address, and

	

WOO D

occupation shall not receive a ballot-paper or be allowed to vote . "

The suggestion is that the number on the counterfoil given
with the ballot-paper to the voter would coincide with the order
of the signature of the voter in the book, and, therefore, th e
identity could be established merely by counting. This assump-
tion pre-supposes that the signatures would necessarily be made
in regular consecutive order corresponding with the ballot ;nuul-
hers as given out, but in the absence of any statutory directio n
to that effect (and which one would expect to find, if so in-
tended) I am of opinion that it would be unsafe to make suc h
an assumption having regard to the inevitable lack of order i n
voting that must obviously take place when many voters (or ,
indeed, only a few of dilatory disposition) are being attended
to at or about the same time. These ballots, therefore, I think ,
should be allowed .

Second, certain torn counterfoils attached to ballots which MART , J .A .

had no complete numbers on them ; these should also, a fortiori ,

be allowed .
Third, as to certain absentee ballots under sections 106 and /

110. In my opinion, the provisions . of subsection (3) of sec-
tion 106 that the presiding officer "shall securely close the en-
velope, and shall mark the same with the official mark in tw o
or more places across the line where the envelope is closed," ar e
clear conditions precedent to the exercise of the powers of th e
returning officer under section 110(c) in "finding that th e
envelope containing the ballot has not been tampered with,"
and thereafter opening the envelope and dealing with the ballot ;
in other words, the jurisdiction is only exercisable when en-
velopes of the kind specified and safeguarded by subsection (3 )
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upon each ballot, but there are three classes which can be COURT O F
APPEAL

governed by general principles.
First, the ballots that have the complete counterfoil attached .

It was submitted that these should be rejected because the Sept . 10 .

number on the counterfoil afforded a means of identification
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under section 92 (1), which directs that :
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ELECTION.
"92 . (1 .) The presiding officer shall require every person who tenders

	

SMIT H

his vote to sign his name, address, and occupation in a book to be kept

	

v .
in the polling-booth for that purpose, and any person being so required CATIIEx -
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come into the possession of the returning officer . I think it was
the manifest intention of the Legislature in making this specia l
departure in favour of absentee voters to surround with specia l
safeguards a situation so exposed to corrupt practices, and, with
all respect, I think to hold otherwise would not "promote th e
main object of the Legislature" but would "weaken the safe -
guards provided by [it] for securing fair and impartial" elec-
tions	 to adopt the language of the Privy Council in Montrea l
Street Railway Company v. Normandin (1917), A.C . 170 a t
pp. 175 and 178 . The ballots in question, therefore, which
admittedly do not comply with the statute, should be rejected .
I am unable to see any similarity in construction between thes e
provisions and that in section 94 directing the presiding officer
to remove the counterfoil, the adherence of which to the ballot -
paper is innocuous.

The appeal, consequently, should be dismissed .

llcYxlr.Li s J.A . : I agree in the dismissal of this appeal ,
being in agreement with my brother the Chief Justice that th eMCPII ILLIPS ,

J .A . absentee votes should be counted, and in agreement with m y
brother MARTIN that the ballots to which the full counterfoi l
was left attached should be counted .

Appeal dismissed .

Solicitor for appellant : G. M . G. Sloan.

Solicitor for respondent : R. H. Pooley .
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REX v. LEE PARK.

Criminal law—Conviction under The Opium and Narcotic Drug Act —
Deportation—Order of magistrate against deportation—Made sub-
sequent to conviction—Invalid—Can . Stats . 1922, Cap . 36, Sec . 5.

A Chinaman was convicted at Kingston, Ontario, under The Opium and
Narcotic Drug Act, of having opium in his possession . After serving
his sentence he was taken under warrant of the deputy minister o f
immigration to Vancouver and there held for deportation . On an
application for a writ of habeas corpus it was disclosed that some
days after the conviction and warrant had been signed the magistrat e
before whom the Chinaman had been tried, on application of counsel ,
made an order that he be not deported. The prisoner was discharged.

Held, on appeal, reversing the decision of Mosszsoc, J ., that where at the
time of a conviction under said Act the magistrate does not order tha t
the accused be not deported after completion of his sentence, an orde r
against deportation made subsequently is invalid, the magistrate bein g

A

functus officio.

A PPEAL from an order of MoRmsox, J . of the 10th o f
October, 1923, directing that Lee Park be discharged from the
custody of the controller of Chinese immigration at Vancouver .
On the 6th of February, 1923, Lee Park was convicted by the
police magistrate at Kingston, Ontario, for having opium in
his possession and was fined $400 and costs or six months wit h
hard labour . He served his sentence and under warrant of the
deputy minister of immigration to the commissioner of immi-
gration of the 12th of April, 1923, he was at the expiration of
his sentence taken to the immigration building at Vancouve r
and there held for deportation . On the application for a writ
of habeas corpus before Moisnisox, J . on the 10th of October,
1923, an affidavit of the police magistrate at Kingston was read
in which he stated that at a date subsequent to the convictio n
of Lee Park it was called to his attention that the effect of thi s
conviction would be that Lee Park would be deported unless he
made a finding to the contrary and some days later than the 6th
of February, 1923, he endorsed on the papers an order that
Lee Park was not to be deported. Upon Lee Park being dis-
charged the Crown appealed .

Statement

XXXIV.] BRITISH COLUMBIA REPORTS .

	

251



252

	

BRITISH COLUMBIA REPORTS .

	

[Vol, .

COURT OF
APPEA L

192 4

oct.16 .

RE x
V .

LEE PAR K

Argumen t

MACDONALD ,

C .J.A .

The appeal was argued at Vancouver on the 5th of March ,
1924, before MACDONALD, C.J.A., MARTIN and MCPHILLIPS ,
M. A .

E. Meredith, for appellant : The magistrate must make the
order when he passes sentence. He cannot do it afterwards .
When he has given sentence he is thereafter functus officio .

When he made the order not to deport he did not call in th e
prisoner or hear counsel on the question : see Re Joe Fong
(1923), 24 O .W.N. 39 at p. 41 ; Glasier v . Rolls (1889), 5 9
L.J., Ch. 63 ; Jones v. Williams and Roberts (1877), 41 J.P .

614. If he wants to suspend deportation he mast do so at once .
Mellish, for respondent : Under section 5 of the 1922 amend-

ment the magistrate may suspend deportation ; the words are
"unless the Court before whom he was tried shall otherwis e
order." Under this section the magistrate can suspend deporta-
tion at any time before he has served his sentence .

Meredith, in reply .

Cur. adv. volt .

16th October, 1924 .

MACDONALD, C.J.A . : The Opium and Narcotic Drug Ac t
declares that an alien convicted and sentenced to imprisonment
shall, upon the termination of his imprisonment, be kept in
custody and deported "unless the Court before whom he wa s
tried shall otherwise order." The respondent is an alien and
was convicted and sentenced to imprisonment, but no order wa s
made at the time that he should not be deported . Some day s
after the conviction and warrant had been signed, the magis-
trate before whom he was tried, on application of his counsel ,
made an order that he was not to be deported .

I am linable to put a construction on the statute which woul d
enable the trial Court to deal piecemeal with the respondent ' s
offence. The words of the Act are imperative, that he "shall "
be deported. This is a penalty imposed by the statute itsel f
and can only be remitted by the intervention of the Court which
tried the accused, and, as I read it, this can only be remitte d
at the time of the accused's trial, or before the trial is completed
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by the signing of the warrant of commitment . When the
magistrate did this he parted finally with the case.

The appeal should be allowed .

	

MARTIN, J .A . : This appeal raises a nice question upon the

	

RE x

	

meaning of section 10B (as amended in 1922, Cap . 36) of The

	

a .
LEE PARK

Opium and Narcotic Drug Act, as follows :
The appellant was convicted at Kingston, Ont ., by James M .

Farrell, police magistrate, on the 6th of February, 1923, for
unlawfully having opium in his possession and sentenced to a
fine of $400 and costs, and to be imprisoned for six month s
upon default of payment thereof .

In his statutory declaration before us, dated the 25th of
July last, the said magistrate deposes :

"At a subsequent date it was called to my attention that the effect o f
this conviction would mean that Park was to be deported unless I made a
finding to the contrary and some days later than February 6th, 1923, I
endorsed on the papers the order that he was not to be deported ."

It is submitted by the Crown, on appeal from an order for
habeas corpus discharging the prisoner from the custody of th e
immigration authority at Vancouver, who held him for deporta-
tion after the term of his imprisonment had expired, that th e
magistrate had no power to make such an order, which coul d
only be made at the time of conviction and sentence of which i t
formed part, and after he signed the conviction he becam e
functus officio, and reliance is placed upon the recent decision MARTIN, a .A .

of Mr. Justice Orde,in Chambers, in Re Joe Fong (1923), 5 3
O.L.R. 493, wherein that learned judge took, in substance, tha t
view of said section in a case similar in certain respects, saying,
p . 496 :

"My opinion, however, is that, having adjudicated upon the matter on
the 18th September, 1922, he was thereafter functus officio . The failure
to make an order is in fact part of the sentence ; in other words, whe n
the adjudication upon the conviction had been dealt with on the 18t h
September, the prisoner was in fact sentenced to pay a fine or in defaul t
to three months' imprisonment, and if he chose to suffer his sentence o f
imprisonment, there followed, as part of his conviction, the penalty o f
deportation, and the convicting magistrate had no power thereafter t o
alter it . "

I have given the section, which is an important and new an d
very unusual one, corresponding consideration, with the result
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that I find myself, with every respect, unable to take that vie w
of it. To my mind the power to avert deportation does no t
include the essential elements of a sentence, which is the judg-
ment or declaration pronounced by the presiding judicial office r
defining what the punishment shall be (within a statutory dis-
cretion, almost invariably) for violating the law in question ,
here, subsection (2) of section 5A of the Act . Then, that
sentence having been pronounced, Parliament proceeds t o
declare that a certain consequence shall follow in case the con-
victed alien undergoes imprisonment, viz., that he shal l
"upon the termination of the imprisonment imposed by the Court upo n
such conviction, be kept in custody and deported in accordance wit h
section forty-three of The Immigration Act unless the Court before who m
he was tried shall otherwise order . "

I find myself unable, after much reflection, to take the view
that this power of mercy to avert what might in some circum-
stances be too harsh a punishment (and therefore Parliament i n
contemplation of them has provided this means of mitigation)
is lost because it was not exercised at a time which is not fixed
by the statute, as one' might reasonably expect . There is, how-
ever, a limit of time placed upon its exercise, as I construe it ,
viz ., that it must be invoked before the alien has been actuall y
taken into custody for the purpose of deportation—"shall . . .
be kei t in custody and deported," as the statute hath it—which
lad t . :we I should be disposed to read conjunctively as embrac-
ing commencement and continuation of one indivisibl e
exeel~ i ve act of deportation, which cannot be arrested once th e
convict has become caught in its net, i .e ., immediately upon hi s
being taken into custody for that purpose, which is somethin g
quite distinct from his former custody in prison by the gaoler .

But the point as to the sentence not including the deportatio n
has really been concludbJ by the decision of this Court in Rex

v. Loo I,• i, L(1923), B.C. 448] ; (1924), 1 W.W.R. 733 ,
when in we decided that an appeal lies to us from an order o f
deportation made under said se etion OR, because such an order
is a civil proceeding and not criminal, as it would have bee n
if the order of deportation formed part of the sentence, whic h
was the opinion of half the members of the Bench in In re

Irnmi ,at ort Act and d[ah .S7iin Shorty (1923), 32 B.C . 176
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1 W.W.R. 1365, thus leaving the Court as then constituted COURT of
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equally divided and the point still at large until it was settle d
by the majority decision in the said Loo Len case, wherein the
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ratio of the decision is clearly brought out in the reasons de- Oct. 16 .

livered .
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Such being the case, no question of functus officio or altera-
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LEE PAR K

tion of the sentence (as to which Cf ., Stone's Justices' Manual ,
56th Ed ., 180) arises and it was, in my opinion, open to the
justice at that state of the matter to entertain a substantiv e
application for an order preventing deportation . But while h e
had the power it should have been exercised in the proper and
usual way when the liberty of the subject is concerned, i .e ., ,IARTIN, J .A .

after notice to the Crown, and I am wholly in accord with wha t
Mr. Justice Orde said in the Fong case, supra, about the im-
propriety of orders being made in this secretive fashion contrar y
to all precedent. Nevertheless, however reprehensible the con -
duct of the magistrate may have been in the manner of exercising
his jurisdiction, that impropriety should not deprive the convic t
of the benefit of the merciful statutory provision, and so I am
constrained to hold that the order appealed from is justified i n
the circumstances, and therefore the appeal should be allowed .

McPuiLLZUs, J .A . : This appeal, in my opinion, must suc-
ceed. This Court has held in a number of cases now tha t
it is too late, after the term of imprisonment has expired an d
the offence has been expiated, to raise any exception as to th e
validity of the conviction based upon the wrongful impositio n
of hard labour . The conviction is not capable of being no w
reviewed, the defendant cannot sleep upon his rights and a t
this late date ask that the conviction be quashed . The defend- MCPHILLIPS ,

J .A.
ant is not now held in any way by the force of the conviction
—the efficacy of the conviction is now at an end . The defend-
ant is no longer under criminal sentence and not a criminal i n
any sense, having served the allotted period of imprisonment .
The defendant stands purged of the offence . The situation ,
though, is this, that the magistrate not having at the time o f
the conviction made limier The Opium and Narcotic Drug Ac t
ordered that the defendant be not deported following upon his
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invalid, the magistrate being functus officio . Lee Park is now
1924

	

held for deportation following upon the direction of the ministe r
Oct . 16 . of justice, being in the custody of the controller of immigration ,

REx

	

to be deported in pursuance of The Opium and Narcotic Dru g
v .

	

Act, and The Immigration Act .
LEE PARK

There is no point in the contention made that no appeal lie s
to this Court where the defendant has been released from cus-
tody upon habeas corpus, as the proceedings are in their nature
civil, not criminal . The defendant is not now held under o r
by virtue of any criminal conviction—no such conviction i s
extant. The defendant is held, as the commissioner of immi-
gration has sworn, under a warrant issued by the deputy
minister of immigration for deportation pursuant to Th e

MCPUILLIPS, Opium and Narcotic Drug Act, and The Immigration Act . It
J .A . follows, in my opinion, that the release under habeas corpus,

with great respect to the learned judge so ordering, was in erro r
and cannot be supported, and the direction made should be se t
aside and an order should go for the rearrest or recapture of Lee
Park, to be then held for deportation, pursuant to the existent
statutory mandate in that regard, Lee Park being, upon th e
facts, subject to deportation .

Appeal allowed.

Solicitor for appellant : Elmore Meredith .

Solicitor for respondent : A . J. B . Mellish .
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ALLISON v. STANDARD LUMBER COMPAN Y
LIMITED .

Master and servant—Contract of employment—Percentage of profits—Com-
puted semi-annually—Finality of computation—Cause of action arisin g
after issue of writ—Included in statement of claim—Traversed b y
Defence—Estoppel.

The plaintiff and defendant entered into an agreement whereby the defend -
ant was to build and equip a general store which the plaintiff was to
manage at a salary equivalent to 25 per cent . of the net profits arisin g
from the business as computed semi-annually . The agreement was
subject to the right of cancellation by either party upon giving 6 0
days' notice . The first computation was made in January, 1923, nearl y
twelve months after the agreement was entered into which wa s
mutually satisfactory and $5,000 was credited to the plaintiff as hi s
share of the profits. In the following May the plaintiff gave notic e
terminating the agreement, which ended the 23rd of July, 1923 . The
plaintiff was then given an agency by the defendant to sell logs on a
commission . The plaintiff brought action for an accounting and in
his statement of claim he included an allegation of the breach of the
agency contract, the breach having taken place shortly after the issue
of the writ . An objection to admission of evidence on that issue was
sustained by the trial judge who further overruled the contention o f
plaintiff's counsel that the computation made in January was final
and ordered the accounts to be taken over the whole period .

Held, on appeal, affirming the decision of MURPHY, J ., that admission o f
evidence on the breach of the agency contract was properly excluded ,
and he was not estopped from raising the point at the trial even
where he had traversed the allegation in his defence, provided ther e
has been nothing in his conduct to estop him from so doing.

Held, further, reversing the decision of MuRPiY, J ., that the store contract
was one of employment and the computation made in January, 1923 ,
was final as to the period it covered and there should be an accounting
for the period subsequent to that date only .

APPEAL by plaintiff from the decision of MURPHY, J . of the
18th of February, 1924, in an action to recover $7,000 for wor k
done and services rendered. The plaintiff entered into a con -
tract with the Smith Dollar Timber Company, Limited, a com-
pany subsequently absorbed by the defendant Company, on th e
4th of February, 1922, whereby the Company was to advanc e
the necessary funds for the purpose of acquiring a site and

17
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erecting a building for a general store to be located at Seymou r
Inlet and the plaintiff was to arrange for the site, erect the
building and do all things necessary for the purchase, installa-
tion and sale of a general stock of goods and merchandise, an d
was to purchase for the Company from time to time logs boome d
in the inlet . The plaintiff was to receive 25 per cent. of the
net profits of the enterprise and the agreement was to continu e
in force for one year when either party could terminate it upon
giving 60 days' notice. The plaintiff took charge on the 4th
of February, 1922, and in the early part of 1923 an account
was taken of the operations up to the end of January, 1923 ,
and the profits were estimated at slightly over $20,000. The
plaintiff had received as part of his share $2,000 and then wa s
given a cheque for $3,000 making up his share of the profits
under the agreement. The plaintiff gave notice on the 23r d
of May, 1923, that the contract should terminate on the 23rd of
July, 1923. The plaintiff claimed that an account should be
taken of the business of the Company from the 31st of January,
1923, until the 23rd of July, when the contract terminated.
The plaintiff further claimed that towards the end of May th e
defendant verbally employed him to sell 10,839,160 feet of logs
of the Company on a commission of 25 cents per thousand feet
of logs sold and that he sold under this arrangement 2,380,00 0
feet for which he had not been paid his commission of $595 .
The plaintiff further alleged that on the 3rd of October th e
defendant by letter wrongfully terminated the contract i n
respect of the sale of logs for which he claimed damages . The
writ was issued in this action on the 2nd of October, 1923 . The
defendant Company claimed that there should be an accountin g
in respect of the whole business of the Company from the 4t h
of February, 1922, until the 23rd of July, 1923, without con-
sideration of the taking of accounts up to the 31st of January ,
1923 . It was held by the trial judge that there should be an
accounting of the transaction from the beginning up to th e
termination of the contract and that with relation to the second
contract for the sale of logs evidence should not be admitted a s
the cause of action arose after the writ was issued in the action,
the question of costs being reserved .
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The appeal was argued at Victoria on the 4th and 5th of
June, 1924, before MACDONALD, C .J.A., MARTIN, GALLIHER
and MCPHILLIPS, JJ .A .
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Symes, for appellant : We are appealing, first, on the groun d
that accounts should only be taken from the 31st of January,
1923, and secondly, there was error in declining to admit evi-
dence as to wrongfully terminating the contract on the sale of
logs. The evidence shews the parties settled their accounts u p
to the 31st of January, 1923, when the plaintiff received a
cheque for $3,000, being the balance due him on that date ,
and the accounts should be taken from that date until comple-
tion of the contract on the 23rd of July, 1923 . As to the
contract being repudiated after the issue of the writ he is
estopped from raising this point now as it was not raised i n
the defence : see Davis v. Reilly (1898), 1 Q.B. 1 ; Bullen &
Leake's Precedents of Pleadings, 7th Ed., 532 ; Stirling and

Co . v . North (1913), 29 T .L.R. 216 ; Pickard v. Sears (1837) ,
6 A. & E. 469 .

Davis, I .C ., for respondent : As to whether or not evidence
can be given for a cause of action arising after the issue of the
writ see The Tottenham Local Board of health v. The Lea
Conservancy Board (1886), 2 T.L.R. 410 ; Humphries v.

Humphries (1910), 1 K.B. 796, and on appeal (1910), 2 K .B.
531. The cases cited by the appellant were where there wa s
estoppel by record . There was no allowance for bad debts i n
the first taking of accounts .

Symes, in reply.
Cur. adv. volt .

7th October, 1924 .

MACDONALD, C .J .A. : The relationship between the parties
under the agreement is that of master and servant, not that
of co-partners .

The defendant agreed to build and equip a general store, MACDONALD ,
C .J .A .

which the plaintiff agreed to manage at a salary . Included
in the business to be carried on was that of buying logs. The
defendant built and equipped the store and the plaintiff man -
aged the business as agreed. It was a term of the agreement

ALLISON
V .

STANDARD
LUMBER

Co .

Argument
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COURT OF that the plaintiff should receive a salary equivalent to 25 per
APPEAL

cent. of the net profits arising from the business as compute d
1924

	

semi-annually. The contract was subject to a right of can-
Oct . i .

	

cellation by either party upon giving 60 days' notice .

	

No

ALLISON computation of profits was made until January, 1923, nearl y
V.

	

12 months after the agreement had been entered into. In
STANDAR D

LUMBER January the parties made a computation which was mutually
Co. satisfactory, upon which the profits were ascertained to be

$20,000, and $5,000 of this was thereupon credited to th e
plaintiff . In the following May, notice to determine the agree-
ment was given by the plaintiff and it came to an end on the
23rd of July, 1923 . The plaintiff was then given an agency
to sell the logs on hand, upon commission . Ile includes in hi s
statement of claim in this action, an allegation of the breac h
of this agency contract, and claims damages therefor, but the
breach occurred after the commencement of this action . Objec-
tion was taken at the trial to the admission of the evidence upo n
this issue, and the learned judge ruled it out. I do not think
we can interfere with that ruling .

On the main issue the defendant's counsel submitted that the
parties must take the accounts over the whole period from th e
beginning to the 23rd of July, and disregard the account take n
in January, and that the plaintiff's salary, if any, for the

MACDONALD, whole period should then be finally determined . Mr. Symes ,
C .J .A. counsel for the plaintiff, insisted that the computation made i n

January was final as to that period and cannot be reviewed .
The learned judge held with the defendant, and ordered th e
account to be taken over the whole period . With this I am ,
with respect, unable to agree, and to this extent the appeal
should be allowed .

If my recollection serves me, we were told by counsel that
there would be a loss for the period between January and July .
If this be so, I can see no object in taking an account for tha t
period, since the plaintiff is not bound to make good the loss ,
but is only interested in the profits. But this may be spoken
to if desired .

The result is that the appeal succeeds on the issue last men-
tioned, and fails on that of the rejection of evidence. Th e
costs will be dealt with accordingly .
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MARTIN, J .A. : Though I am not wholly without doubt, yet COURT

L
E

I do not feel justified in differing with the view taken by my
brothers upon the construction of the contract.

	

192 4

As to the objection to certain evidence, the learned judge was Oct . 7 .

right in rejecting that relating to a cause of action for an ALLISO N

alleged breach of contract to sell logs on commission, which

	

v .STANDAR D

breach did not arise till after the writ was issued, and as this LUMBER

fact appears upon the face of the record itself (in the state-

	

Co .

ment of claim) the appellant has in law put himself out o f
Court thereby, and I can see nothing in the defendant's plead- MARTIN, J .A.

ings or conduct that would estop it from raising this valid
objection .

GALLIHER, J.A . : I think the appeal must be dismissed a s
to the matter first dealt with by me .

The plaintiff at the time the writ of summons was issued
had a cause of action for an accounting . On the day following
the issue of the writ a separate cause of action accrued . In
the statement of claim the plaintiff pleaded this second caus e
of action and the defendant in its defence traversed same .

When the case came up for hearing, Mr . Davis, acting as
counsel for the defendant, raised the point that this second
cause of action, which arose after the issue of the writ, coul d
not be dealt with and that no evidence could be adduced respect-
ing it, citing Davis v . Reilly (1897), 66 L.J., Q.B. 844. After
considerable discussion, the learned trial judge accepted that

GALLIHER,
view, and upon that authority and on others cited to us on

	

J .A.

appeal, I agree with him. I think the point can be taken a t
the trial and before judgment, where there is no estoppel .

Mr . Symes, for the appellant, took the point that Mr . Davis

having pleaded to the allegations in the statement of claim
without raising the point, was estopped from doing so at th e
trial, but I think this is sufficiently answered by Mr . Davis in
stating that the plaintiff was not induced to change his attitude
by any acts of the defendant .

In Pickard v . Sears (1837), 6 A. & E . 469 at p. 474, Lord
Denman, C.J. says :

"But the rule of law is clear, that, where one by his words or conduct
wilfully causes another to believe the existence of a certain state of things,
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COURT OF and induces him to act on that belief, so as to alter his own previous
APPEAL position, the former is concluded from averring against the latter a

1924

	

different state of things as existing at the same time . "

Co.

	

as to permit a second and independent cause of action, accruin g
after the writ issued, to be added in that action .

The other question is as to the period over which an account
should be taken, and that depends on the construction of the
agreement itself and the acts of the parties to it . What is
complained of in the notice of appeal under this head is (a )
that the trial judge should have ordered the accounts to be taken
as from the 31st of January, 1923, and not from the beginning ;
(b) that he should have held that the settlement arrived at a s
of the last mentioned date was final and conclusive.

The clause for construction in the agreement is as follows :
"And it is hereby mutually agreed that the party of the second part

shall receive a salary for his services under this agreement which shal l
amount to a sum equivalent to 25 per cent. of the net profits arising fro m
said enterprise as computed semi-annually ."

If the words "as computed semi-annually" were not presen t
in this clause, I should find no difficulty in agreeing with th e
learned judge. As a matter of fact, the account which wa s

CALLIIIER, taken between the parties was not a semi-annual account, bu t
J .A .

was one taken at the end of almost a year from the date of th e
agreement, nevertheless, if the account as taken was for deter -
mining the profits up to that date upon which salary could b e
fixed and paid, and it is clear that that was the intention of th e
parties, it remains only to determine in that regard whether
such account was final and conclusive between the parties up
to that date, or whether it was only approximate and liable t o
be opened up and changed at a later date. The account seem s
to me to be more than an approximate statement . It took con-
siderable time to prepare, and all that suggests itself to me
at the present time as lacking is, that there is no allowanc e
for depreciation of plant or for bad debts . As to the former
there was, as Mr . Smith, the defendant 's witness, states, no
depreciation up to the time the account was taken, and as t o

The facts here do not come within that rule. They may be
Oct . 7 .
	 a question of costs, but that has been reserved by the learne d
ALLISON judge below. Even under the wide powers of amendmen t

v .
STANDARD given to the Court, my own view is that we cannot amend s o
LUMBER
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the latter there is no evidence of any bad debts having been
incurred then . With these two elements eliminated, and in
view of the wording of the contract and the acts of the parties
themselves, I have, with deference, come to the conclusion tha t
the judgment of the learned judge below should be varied b y
fixing the date from which the accounts should be taken as o f
the 31st of January, 1923, and to that extent the appeal i s
allowed.

263

COURT OF
APPEA L

192 4

Oct . 7 .

ALLISO N

STANDARD
V.

S
LUMBER	

Co .

MoPI-TILLIrs, J .A . : This appeal raises points of considerabl e
nicety—the construction of the contract is called for to deter -
mine the rights and liabilities of the parties to the contract .
The contract is in the words and figures following : (It was
stated at this Bar as well as in the Court below that the contrac t
put in evidence, although stated to be with the Smith Dolla r
Timber Company Limited, was to be in all its terms deeme d
to be the contract as between the parties hereto, i .e ., as if the
name of the defendant Company appeared Where the Smit h
Dollar Timber Company Limited appears) .

"MEMORANDUM OF AGREEMENT made this fourth day of February, A.D.
1922, between Smith Dollar Timber Company Limited of the City o f
Vancouver in the Province of British Columbia (hereinafter called th e
party of the first part) of the first part : and A. P. Allison of Powel l
River, in the said Province of British Columbia (hereinafter called th e
party of the second part) of the second part .

"WHEREAS the party of the first part proposes to acquire a site and mePHILLIPS,

erect a building for a general store to be located at Seymour Inlet .
J A .

"AND WHEREAS the party of the second part undertakes to arrange for th e
site and to erect the building and do all things necessary for the purchase,
installation and sale of a general stock of goods, wares and merchandis e
and to purchase for the party of the first part from time to time logs
boomed up in the water .

"Now THEREFORE Tans AGREEMENT WITNESSETII that in consideration
of the sum of One dollar ($1 .00) and other good and valuable consideration
(the receipt whereof is hereby acknowledged) the party of the first part
agrees to furnish the funds necessary from time to time as and whe n
required to carry out the intention of the parties as above set forth Pao -
VIDED HOWEVER that the total amount of cash and credit advanced o r
furnished at any one time shall not exceed the sum of fifty thousan d
dollars ($50,000) .

"The party of the second part agrees that he will devote his entire tim e
and attention to the development and care of said enterprise and that h e
will render from time to time as required a statement or account chewing
the condition of said business for any particular period.
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"AND IT IS HEREBY MUTUALLY .AGREED that the party of the secon d
part shall receive a salary for his services under this agreement whic h
shall amount to a sum equivalent to twenty-five per cent . (25%) of the
net profits arising from said enterprise as computed semi-annually .

Oct . 7 .

	

"AND IT Is FURTHER MUTUALLY AGREED that this contract shall con-
tinue for one year from date unless sooner terminated by either party

STANDARD so to do .
LUMBER

	

"IN WITNESS WHEREOF the parties hereto have hereunto set their hands
Co .

	

and seals the day and year first above written ."

The contract, it will be observed, was to extend for one year ,
but it is common ground (and no point is taken on this) tha t
the contract was continued and really was treated as from year
to year, to be determined, of course, at any time as therein
stipulated, and it was terminated by the plaintiff giving notic e
to that effect under date the 23rd of May, 1923 . It followed
that the contract came to an end on the 23rd of July, 1923 .

It was contended throughout the trial that the adventur e
entered into was not profitable and that the plaintiff should ,
upon the taking of the accounts, be charged with all money s
received by him as salary, that is to say, that if upon the taking
of the accounts it is shewn that no net profits were achieve d
then the moneys received and paid to the plaintiff as salar y
would be the moneys the plaintiff would be called upon t o
return to the defendant and be chargeable therewith . I do

azcPHxLLrrs,
not so read the contract . It would seem to me that the pro -

J .A . vision as to arriving at what the salary of the plaintiff shoul d
be for devoting "his entire time and attention to the develop-
ment and care of . . . . the enterprise" was in its nature
a scale to determine the quantum- of the salary that would b e
payable to the plaintiff. It is plain that the salary for th e
work and services of the plaintiff was to be arrived at b y
striking throughout the continuance of the contract the net
profits as computed semi-annually. If, of course, there wer e
no net profits, the plaintiff would naturally suffer. With grea t
respect, I cannot agree with the interpretation put upon th e
contract by the learned trial judge . The oral reasons of th e
learned judge read as follows :

"This contract is very unhappily worded, but it does seem to me i t
means net profits on the whole enterprise and I am going to so hold .
Therefore, there will have to be an accounting of the transaction from th e

COURT O F
APPEAL

192 4

ALLISON by giving sixty (60) days' notice in writing to the other of an intentio n
2; .



beginning up to the date when this contract was terminated . Three
hundred dollars will have to be allowed against the plaintiff on the evidence .
These are all the directions T need give in view of what has occurred durin g
the trial . There will be an account accordingly ."

It would not appear to me to be at all reasonable to hold
that the plaintiff by the terms of the contract, where he wa s
to devote his whole time to the work, should be at the risk o f
earning nothing for his services, and further, be chargeabl e
with any moneys received during the currency of the contract ,
such moneys being received as salary . The plaintiff, in my
opinion, was to be subject to one risk only, and that was tha t
if at the semi-annual periods no net profits were shewn to hav e
been made then no salary could be claimed for the six month s
in which it was so shewn. This, in my view of the contract ,
would not admit of the taking of the accounts of the whol e
enterprise throughout the whole time of its continuance, and
if upon the taking of such accounts for the whole period no ne t
profits were shewn then the plaintiff would get nothing, an d
further, to the extent that he had received moneys on accoun t
of salary, should repay same to the defendant . That was not
the contract. The adventure as a whole was the venture of th e
defendant, the plaintiff merely adventured in part, i .e ., by way
of the risk of the semi-annual computations, i .e ., his salary for
the six-months periods would in that manner be shewn, and i f
there were no net profits during any one of the six-months
periods there would be no salary, but if there were he wa s
entitled to his salary upon the basis of 25 per cent. of the net
profits quite irrespective of whether in the end upon the whole
venture the defendant in its enterprise made any net profits o r
met with disaster . The contract was continued in existence
for practically three six-months periods and during the earliest
period, as I read the evidence, a profit and loss account wa s
made up and the net profits were shewn to have been $20,467 .33
and the plaintiff received 25 per cent . of these declared ne t
profits . Now it is attempted to be set up that the account so
made up was not a binding account, but an interim one only ,
and that the plaintiff cannot rely thereon and justify there -
under for the moneys received by him . There was the duty
cast upon the defendant to make the computation of the net

COURT O F
APPEAL
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MCPHILLIPS ,
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profits semi-annually, and I cannot see by what line of reason-
ing it can be contended that a profit and loss account once
prepared and declared can still be held to be of no bindin g
effect . It would certainly be highly inconvenient for one wh o
devoted his whole time to his work that he should not be abl e
to be apprized of what he was actually earning or that he was
earning nothing at all, which would appear to be now the con-
tention of the defendant . I think the defendant must be hel d
to be bound by the account of net profits made and the
plaintiff held to be entitled to the moneys received and not
called upon to return any of the moneys so received, if it
should be shewn that during any of the subsequent periods no
net profits were achieved . The account the plaintiff is entitle d
to to determine the salary payable to him is an account fo r
the period elapsing after the account hereinbefore referred to,
which shewed the net profits at that time to be $20,467 .33 .
In arriving at the conclusion here expressed as to the lega l
effect of the contract I have endeavoured to follow the well -
known rule that every contract shall have a reasonable con-
struction according to the intention of the parties (Per

curiarn, Pannell v. Mill (1846), 3 C .B. 625) . Further, even
where the contract as expressed is futile the law will appl y
any term obviously intended by the parties, which is necessar y
to make the contract effectual : Oriental S .S. Co. v. Tylor

(1893), 63 L.J., Q.B. 128 at p. 132 ; Ilolford v. Acton Urban

Council (1898), 67 L.J., Ch. 636 at p. 639. The method in
the contract here adopted to fix the salary of the plaintiff
might be one adopted, say, in large department stores, or fac-
tories of the day, but it would be unthinkable to so construe i t
that the whole staff of employees should have to disgorge an d
give up all moneys received by way of salary if, when th e
contract was at an end, the business venture shewed no ne t
profits throughout the whole period . It is unthinkable that
that should have been the intention of the parties . Further,
the contract does not so read . I cannot see wherein in any
particular the view I have taken of the contract is in antagonis m
or does any violence to the language of the contract, and that
the view here expressed is not fully supported by the words of
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the contract itself (Per curiam, Ford v. Beech (1848), 11 Q.B. COURT O F
APPEAL

852, 866) . Here we have not a venture of the plaintiff, bu t
a venture of the defendant. As before pointed out, the risk

	

192 4

the plaintiff took was the risk only that it might be determined Oct . 7 .

at any semi-annual period, that no net profits had been earned, ALLIso N

and it would then follow that the plaintiff had earned no
STANDARD

salary for that period. This accentuates the need for the LUMBER

computation being made and that duty was imposed upon the

	

Co .

defendant, but only discharged for the one period by the profi t
and loss account which shewed $20,467 .33 as net profits . This
computation to be made semi-annually was a highly reasonabl e
one, as it would admit of the plaintiff continuing or not con-
tinuing in the employment. It is highly unreasonable that
the defendant should refrain in making the computations at
the required periods, and at a late date make them and then sa y
to the plaintiff "the accounts shew no net profits, nothing i s
payable to you ; further, you must refund all moneys receive d
on account of salary." This revolts one and cannot be give n
effect to unless the contract be intractable in its terms. I do
not find that .it is, and I have no hesitancy in coming to a
contrary conclusion .

In my opinion there is no ambiguity in the operative word s
of the contract, and it cannot be successfully contended tha t
the plaintiff became a joint adventurer with the defendant in MCPIIJLLIPS ,

the whole enterprise, but if that could be said the adoption

	

'-
of the true rule of construction displaces any such contention,
as in such case if the recitals are clear but the operative word s
ambiguous the recitals govern (Ex parte Dawes. In re Moon
(1886), 17 Q.B.D . 275 ; 34 W.R. 752 ; 55 L.T. 114) . Now,

let us consider the recitals . They read as follows : [already
set out] .

It is clear to demonstration that the enterprise was the enter -
prise of the defendant—it acquires the site and erects the
building to be utilized as a general store at Seymour Inlet .
The plaintiff, in the course of his employment, is to arrang e
for the site, to see to the erection of the building, purchase an d
install a general stock of goods and to purchase for the defend -
ant logs boomed in the water. In view of the recitals, is it at
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all possible to say that the enterprise was other than the enter -
prise of the defendant ? In my opinion it is impossible to
successfully contend that the plaintiff was in any way a join t
adventurer in the enterprise, the enterprise was totally an d
wholly the enterprise of the defendant . Further, we find i t
in the contract stipulated that all moneys called for to carr y
out the undertaking were to be provided by the defendant and
not to exceed at any one time the sum of $50,000 . Upon full
consideration of the contract and of all the surrounding fact s
permissible of being looked at (Shore v. Wilson (1842), 9

CL & F. 355 at p. 565), the contract cannot be said to be
other, so far as the plaintiff is concerned, than a contract of
employment, his salary to be arrived at by a semi-annual com-
putation of the net profits of the undertaking . In no way
can it be said to involve the plaintiff in the venture itself .
The risk undoubtedly taken by the plaintiff was the risk tha t
if it should turn out that during any of the semi-annual
periods upon computation being made no net profits wer e
shewn then the plaintiff would for such period receive no
salary. It is impossible to extend this risk to the whole enter-
prise and to eliminate all salary received by the plaintiff, an d
in particular salary based specifically upon a profit and los s
account prepared, declared and made known to the plaintiff ,
upon which the plaintiff was entitled to govern his actions and
to continue in the employment and not bring it to an end ,
which was a right he had and which he could have assuredl y
exercised earlier than he did if he had been apprized that ther e
was failure to achieve any net profits .

In the taking of the accounts, in my opinion, it is not open
to the defendant to recede from the profit and loss account a s
declared up to the 31st of January, 1923, spewing net profits
of $20,467 .33, and the plaintiff will be entitled to have credite d
to him in the taking of the said accounts one quarter thereof,
viz., $5,116.83. Further, the taking of the accounts shoul d
not be upon the whole enterprise (the enterprise was the enter -
prise of the defendant, not the enterprise of the plaintiff), the
accounts should be confined to the tern of the continuance of
the contract as between the plaintiff and defendant, viz.,
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between the 4th of February and the 23rd of July, 1923, but COURT OF
APPEAL

in that the defendant did render an account up to the 31st of

	

—

January, 1923, and the plaintiff acted thereon and received 1924

his proportion of the then declared net profits, the accounts act .7 .

necessary to be gone into will be those subsequent to the 31st ALLISO N

of January, 1923, up to and inclusive of the 23rd of July, 1923 .
STANDARD

With respect to the action for breach of the contract under LUMBER

which the defendant engaged the plaintiff to sell logs upon

	

Co .

commission (another and different contract to the one we hav e
been considering), it is evident that at the time of the issue
of the writ herein no such cause of action had accrued, so that MCPTILLIPS,

J .A .
the learned judge was right in refusing to receive evidence
referable thereto .

I would vary the judgment of the Court below to accor d
with the conclusions hereinbefore expressed . The appeal,
therefore, in my opinion, should succeed in part .

Appeal allowed in part.

Solicitor for appellant : A. Whealler .

Solicitor for respondent : Ghent Davis.
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BUSHBY v. TANNER

Pleadings—No cause of action in statement of claim—Amendment on
appeal—Change of whole character of action—Allowed with inclusio n
of amendment of indorsement on writ—Costs .

An action founded on fraud was dismissed on the ground that no cause o f
action was shewn in the statement of claim . On appeal, after
admitting that on the pleadings he could not succeed, counsel for th e
appellant applied for the first time for leave to amend so as to se t
up a new cause of action based on the same set of facts in order to
shew that a certain release therein mentioned was obtained by fraud-
ulent misrepresentation.

Held, MACDONALD, C .J .A . dissenting, that although the allowance of the
amendment would unduly expand the indorsement on the writ whic h
would necessitate an amendment thereof as the case was really dis-
posed of below on a demurrer, in the unusual circumstances th e
application should not be refused but on terms that the appellant
pay the costs of the action including those of and consequent upo n
the amendment with costs of the appeal .

APPEAL by plaintiff from the decision of GREGORY, J . of
the 30th of April, 1924, dismissing an action for damages for
fraudulent misrepresentation whereby the plaintiff was induce d
to enter into a guarantee with The Dominion Bank . The fact s
are that the defendant who was a money-lender had bee n
lending money to one Rylands who had a poultry farm nea r
Victoria and supplied poultry and milk to the Canadian Pacifi c
Railway, Grand Trunk Pacific Railway and the Brittani a
Mining & Smelting Co. Limited . Rylands owed the defend-
ant considerable sums and had assigned to him his trade account s
with the above companies to secure the debt. On the 1st of
February, 1920, the defendant negotiated with The Dominio n
Bank with a view to the bank taking over Rylands 's debt. The
bank agreed to do this upon receiving an assignment of Ry-
lands's trade accounts, provided the defendant would secure a
responsible person to guarantee the bank against loss. The
defendant then induced the plaintiff to guarantee the ban k
;i_jii-t loss promising he would have vested in the bank Ry-
lands 's trade accounts and that said accounts would be ampl y
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sufficient to cover the debt . According to the arrangement the
bank did take over Rylands's debt on the 24th of March, 1924 .
Previously, on the 7th of February, the plaintiff had advanced
Rylands $10,000 to enable him to continue his business on th e
defendant's promise to repay him from the securities in the wa y
of book debts that he held from Rylands provided Rylands di d

of repay him. The plaintiff claimed that the defendant
obtained a release from this obligation by fraudulent mis-
representation .

The appeal was argued at Victoria on the 5th of June, 1924 ,
before MACDONALD, C .J.A., MARTIN, GALLIHER and Mc-
PHILLIPs, M.A.

Davis, K .C., for appellant : The judgment below was that
the statement of claim did not disclose a cause of action. The
facts are that Tanner wanted to get rid of this debt owing hi m
and he induced Bushby to guarantee the bank against loss by
fraudulent misrepresentation to Bushby as tO the value of th e
accounts that Rylands held against his customers . The learned
judge said the case came within Lord Tenterden's Act ,citing
Clydesdale Bank v . Paton (1896), A.C. 381 ; Banbury v . Bank

of Montreal (1918), A.C. 626. Leave to amend should have
been given before the action was dismissed, and on the pleading s
amended as proposed there is a good cause of action for th e
$10,000.

Mayers, for respondent : This is a new cause of action
altogether : see Yearly Practice, 1924, pp . 289 and 376 ; also
marginal rule 228 .

Davis, in reply .

	

Cur. adv. volt .

7th October, 1924.

MACDONALD, C .J .A . : The plaintiff in his pleadings founded
his claim on fraud. At the opening of the trial the defendant
moved to dismiss the action on the ground that the statemen t
of claim disclosed no cause of action. After lengthy arguments by

the action was dismissed on the ground that the alleged fals e
representations were as to credit and were not in writing as
required by section 6 of the Statute of Frauds, Cap . 92,
R.S.B.C. 1911 .

27 1
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No application was made to amend at the trial, but th e
APPEA L
— plaintiff, instead of abandoning his groundless action, appeale d

	

1924

	

from the judgment . On the hearing in this Court his counsel

	

Oct . n .

	

admitted that he could not succeed on the pleadings as they
BVSIISY were. This was tantamount to an admission that the judgment

	

z,.

	

appealed from was right, but he asked for leave to amend s o
TANNER

as to set up a new cause of action .
The only circumstance urged in favour of this course wa s

that paragraph 10 of the statement of claim set out certain fact s
which would be relevant to the new cause of action, all the res t
of the statement of claim would be abandoned . No authority
for such a course was cited to us and, indeed, I venture to sa y
that no authority exists for such an extraordinary course . Had
the amendment been asked for below and been refused, some -
thing might be urged in favour of overruling the discretion i n
that behalf of the trial judge, though I do not say so, but t o

MACRO ALD, allow a party to appeal when admittedly he had no ground s
C .J .A .

for appeal and on such appeal to reframe his action by sub-
stituting a new cause in place of the old causes of action, an d
allow the appeal which was brought without foundation an d
order a new trial on terms or otherwise, is, to my mind, con-
trary to all good practice .

Moreover, the plaintiff's charges originally were charges o f
fraud ; he failed to prove them in the manner required by th e
statute ; he is presumed to know the law, and knowing the law ,
he levelled charges of fraud against the defendant knowing that
he could not prove them .

I would dismiss the appeal.

MairrIN, J .A. : It was frankly conceded by the appellant ' s
counsel of the opening of the appeal that upon the allegation s
as now framed in the statement of claim no cause of actio n
exists, as it is aimed at the proof of matters respecting a guar -

MARTIN, J .A . antee which are incapable of proof because of section G of th e
Statute of Frauds, Cap. 92, R.S.B .C . 1911 . But he asks, fo r
the first time, that an amendment be allowed based upon th e
same facts that appear in the claim but now redirected to shew
that a certain release therein mentioned was obtained by fraud-
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ulent misrepresentations . To this, objection is taken in general aouRT
AL
of

APPE
that it ought not to be allowed in the circumstances and at this

	

—
late stage, not having been asked for below, and in particular

	

192 4

that to allow it would be to expand the claim unduly beyond the Oct . 7 .

endorsement on the writ, which is as follows :

	

BusriBY
"The plaintiff's claim is for damages for fraudulent misrepresentation

	

v.
whereby the plaintiff was induced to enter into a guarantee with The TANNE R

Dominion Bank. "

This question of undue expansion of the statement of claim
was considered by the Full Court in Oppenheimer v . Sperling

(1903), 10 B .C. 162, and it was there held that the statement
of claim did not, in the circumstances, go beyond the scope o f
the endorsement. But here, I think, after carefully perusing
the pleadings, that the statement of claim is an undue expansio n
of the endorsement in that it essentially "changes the whole
character of the action," as was said in Cave v. Crew (1893) ,
62 L.J., Ch. 530, which is the leading case on the subject, and
I approved it in the Oppenheimer case, supra, 168. That being
the situation, the plaintiff cannot proceed unless the writ i s
amended, as it was in the Cave case, but even at this late stage
I think, but after some hesitation, that in the unusual circum-
stances an amendment ought not to be refused, and especiall y
so because the case was really disposed of below on a demurrer
ore tams, no evidence being taken, though because it was no t
asked for below the terms will, in these circumstances, neces -

MARTIN, J .A .
sarily be onerous, and they should be that the appellant do pa y

ny event the costs of the action tip to this day, including
those of and consequent upon the amendment, and also pa y
forthwith the costs of this appeal : in case of the amendment
being accepted on these terms within one week, the judgment
will be vacated pursuant to the amendment, which should be
made within two weeks, otherwise the judgment will be affirme d
and the appeal dismissed. I may add that in King v. Wilson
(1904), 11 B.C. 109, the Full Court went to considerable
length in the circumstances in allowing an amendment upo n
appeal, which had not been asked for below, though here th e
amendment is more radical because the writ itself has to b e
amended to meet the said undue expansion of the statement o f
claim, and for that reason I think the terms as to costs should

18



274

	

BRITISH COLUMBIA REPORTS .

	

[ WroL .

COURT OF

APPEAL

192 4

Oct. 7 .

Busin y
1•.

TANNE R

OALLIHER ,
J .A.

MCPIIILLIPS,

be correspondingly more onerous. An amendment at a late
stage is a matter of discretion based upon convenience : see
Elton Cop Dyeing Co ., Lim. v. Broadbent dl Son, Lim . (1919) ,
89 L.J ., K.B. 186 at p . 189.

GALLIIER, J.A . : As the pleadings stand, I am satisfied the
learned judge below came to the right conclusion . The only
writing signed' by the defendant is the letter of February 7th ,
1920, and it is at most a contract to pay to the plaintiff out
of the book debts of Joseph Rylands (which had been assigne d
to the defendant) such sums to the amount of $10,000, as coul d
be realized by the defendant out of said book debts, in case
Rylands does not repay the said sum of $10,000, to be advanced
to the defendant by the plaintiff and which was the considera-
tion of the contract . The pleadings as they stand do not raise
that issue, and as to the other branch of the case, it is, in m y
opinion, covered by Clydesdale Bank v . Paton (1896), A.C.
381 .

Mr. Davis, for the appellant, has asked us to amend th e
statement of claim by striking out lines 1 and 2 of paragraph
10 of the statement of claim, and also the last clause thereof .
As I understand it, such an amendment would result in th e
plaintiff being permitted to continue his action as to a clai m
under the contract for the sum of $10,000 . IIe has still tha t
right, though he would have to commence proceedings anew, i f
amendment refused. The question is, should we allow such
amendment? While I have some hesitation in acceding to this ,
under the circumstances of this case, I have decided to do s o
upon the terms set out in the ,judgment of my brother \LumrlN ,

which I have had the advantage of reading .

McPnILLIns, J.A . : I have had the opportunity of reading
the judgment of my brother _MARTIN, and I am in complete
accord with the reasons given, and cannot see the need or useful-
ness of adding anything thereto . I would allow the appeal ,
admitting of all proper amendments being made by the appel-
lant upon the terms set forth by my brother MAI; rIti .

Solicitors for appellant : Harper di Sargent .

Solicitors for respondent : Moresby, O'Reilly dC Lowe .
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CUMMINGS AND ELLIS v. O'FLYNN .

	

COURT OF
APPEAL

Fraudulent preference—Mortgage—Depreciation in value of premises —
Pressure by mortgagee—Transfer of other property to relative—Bon a
fides .

who owned a lot with dwelling in which he lived valued at $2,200, and
mortgaged for $900, mortgaged three other lots that he owned to th e
plaintiff in January, 1914, for $600 with the usual covenant to pay .
Interest and taxes were paid at first but later were allowed to fal l
into arrears the result of which was that the plaintiff was compelled
to pay $76.19 to redeem the lots which were allowed by J . to be sol d
for taxes. In August, 1922, the plaintiff, through her solicitor, bega n
to press J . for payment of said arrears the total sum then due being
$800. On the 29th of September, 1922, J . conveyed the lot with hi s
dwelling-house to his son for $1 and other considerations . The plaintiff
obtained judgment in an action to set aside the conveyance from J . to
his son as fraudulent .

Held, on appeal, affirming the decision of GRANT, Co. J., that the facts,
coupled with the decided cases, warranted the trial judge in findin g
that the conveyance was a fraudulent preference .

APPEAL by defendant from the decision of GRANT, Co. J .
of the 16th of January, 1924, in an action to set aside a con-
veyance of a house and lot as fraudulent . The conveyance was
made by John O'Flynn to his son the defendant on the 29th
of September, 1922, of lot 13, block 463, district lot 526 ,
group 1, New Westminster, map 2300 . Later in the fall of
the same year (19th October) John O'Flynn died . The lot
was worth, with house, about $2,200, and there was a mortgag e
of $900 upon it. The deceased had other properties, being lot s
10, 11 and 12 in block 122, New Westminster, which were
mortgaged to the plaintiff in 1914 for $600 and payable i n
three years. Interest and taxes he covenanted to pay and di d
pay for a time but subsequently both fell in arrear . In August,
1922, the plaintiff began to press O'Flynn for payment as the
property securing the loan depreciated in value. By reason
of non-payment of taxes the plaintiff had to pay $76 .19 to
redeem the lots as they were sold for taxes and the debt increase d
to $800. The learned judge below found the conveyance wa s
fraudulent and set it aside.

1924

Oct . 7 .

CUMMING S
v .

O'FLYNN

Statement
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The appeal was argued at Victoria on the 6th of June, 1924 ,
before MACDONALD, C .J .A., MARTIN, GALLIHIER and Mc-
PHILLIPS, JJ.A.

E . A . Burnett, for appellant : The deed that is attache d
shews the consideration as $1 and other valuable consideration .
Before the plaintiffs can succeed they must shew our security
is inadequate : see Clark v. Hamilton, etc ., Society (1884), 9

Ont. 177 ; Anderson v . Serge (1924), 1 W.W.R. 1260 ; Parker
on Frauds on Creditors and Assignments, 14 . The onus is on
the plaintiff : see Elliott v . Hunter (1876), 24 Gr. 430 .

J. E. Bird, for respondents : The evidence shews the defend -
ant knew the security for the mortgage was insufficient and h e
then made this conveyance . This is a sufficient ground for
setting it aside : see Newlands Sawmills Ltd. v. Bateman

(1922), 31 B.C. 351 ; Sun Life v. Elliott (1900), 7 B.C . 189 ;
31 S.C.R . 91 . The property mortgaged vested in the city in
1922 and the mortgagee had to redeem it . Further cases are
Koop v. Smith (1914), 20 B.C. 372 ; (1915), 51 S .C.R. 554 ;
Imperial Bank of Canada v . Esakin (1924), 2 W.W.R . 33 .

Burnett, in reply : Knowledge of the insolvency of th e
grantor alone is not sufficient to set aside the conveyance : see
Hickerson v . Farrington (1891), 18 A.R . 635 ; Freeman v .

Pope (1870), 5 Chy. App . 538 .
Cur. adv. 'cult .

7th October, 1924.

MACDONALO, MACDONALD, C .J .A. : I can see no reason to interfere with
C .J .A.

	

the judgment of the learned trial judge.

MARTIN, J .A. : After considering all the material to whic h
MARTIN, J .A . we were referred, I find myself quite unable to say that th e

learned trial judge did not reach the right conclusion, an d
therefore the appeal should be dismissed .

GALL R, J .A. : I would dismiss the appeal .

McPnILLIPS, J .A . : It is with considerable regret that I
McrHIiLLrrs, come to the conclusion that the appeal must be dismissed . I do

J .
not hesitate to say that I am satisfied that there was no frau d

COURT OF

APPEA L

1924

Oct. 7 .

CUMMING S

v .
O ' FLYN N

Argumen t

GALLI1t ER ,
J .A .
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in the sense of there being any moral turpitude, but it is clea r
enough that the facts, coupled. with the decided cases, warrante d
the learned trial judge in finding, as he did, that the convey-
ance attacked was a fraudulent preference within the purvie w
of the statute law (Koop v . Smith (1915), 51 S .C.R. 554 ;

Newlands Sawmills Ltd . v. Bateman (1922), 31 B.C. 351) .

Appeal dismissed .

Solicitors for appellant : Daykin & Burnett .

Solicitors for respondents : Bird, Macdonald & Co .

LEW v. WING LEE .

Execution—Stay pending appeal—Payment into Court of sum pendin g
appeal—Payment into Court of sum covering judgment and costs—
Judgment reversed on appeal—Application for payment out—Appea l
to Supreme Court pending—Discretion—Appeal .

The plaintiff recovered judgment at the trial for $5,490, and costs . The
defendant appealed and obtained an order staying execution upo n
paying into Court the amount of the judgment and costs which, with
the security for costs of appeal, amounted in all to $6,700. The Court
of Appeal set aside the judgment and ordered a new trial (see 33 B .C.
271) . The plaintiffthen appealed to the Supreme Court of Canada
and the defendant applied to a judge for payment out of the money s
in Court . An order was made that $5,000 of the sum paid in remain
in Court pending the disposition of the appeal, and that the balanc e
of $1,700 (costs and security) be paid out to the defendant forthwith .

Held, on appeal by the defendant, on an equal division of the Court, that
the appeal be dismissed, the Court being unanimous in dismissing th e
plaintiff's cross-appeal.

Per MACDONALD, C.J .A . and GALLInFR, J.A . : The money was paid int o
Court for the purpose of staying execution . This purpose was ex-
hausted when the judgment was set aside . Whether the money i s
paid out or not has nothing to do with the appeal unless respondent
is entitled to rely upon that money as security in the final result .
Consideration of the cases shew he is not and there should be a n
order for payment out of the balance in Court .

Seaton v. Burnand (1899), 1 Q.B . 782 followed .

COURT O F
APPEAL

1924

Oct . 7 .

CUMMINGS
V.

O ' FLYN N

COURT OF
APPEA L
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Oct . 7 .

LEW
V .

WING LEE
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COURT OF Per MARTIN and MC?IILLIPS, JJ .A . : The defendant having obtained a
APPEAL

	

benefit by special order to which he was not entitled in ordinar y
practice, by invoking the discretion of the trial judge the result o f

1924

	

which was that he created and locked up a special fund to abide th e
Oct . 7 .

	

final adjudication of the right thereto, it would be repellant to equit-
able principles of practice to hold that after having approbated th e

LEw

	

discretion of the Court below to safeguard him by special order during
v'

	

one stage of the litigation, he should now repudiate its consequence s
WING LEE

	

when it affords a like "special" discretionary safeguard to his adversar y
at a later stage. The appeal should be dismissed.

APPEAL by defendant from the order of HUNTER, C.J.B.C.
of the 7th of April, 1924, on an application of the defendant
for an order that two sums of $6,500 and $200 respectively pai d
into Court to the credit of the action by the defendant be paid
out to the defendant. The facts are that the plaintiff recovered
judgment against the defendant for $5,490 and costs on th e
28th of June, 1923, and the defendant was granted a stay o f
execution upon paying into Court $6,500 pending an appeal
to the Court of Appeal . The Court of Appeal ordered a new
trial on the 8th of January, 1924 (see 33 B .C. 271) . On the
3rd of March, 1924, the plaintiff deposited with the registra r
$500 as security for defendant's costs of the plaintiff's appea l

Statement to the Supreme Court of Canada from the judgment of th e
Court of Appeal . On the 12th of March, 1924, the defendan t
moved for payment out of Court of said moneys pursuant to th e
judgment of the Court of Appeal, and on the 7th of Apri l
HUNTER, C.J.B.C. made an order that $5,000 of said money s
remain in Court to abide the further order of a judge afte r
judgment is delivered by the Supreme Court of Canada bu t
that the balance of $1,700 be paid out to the defendan t
forthwith.

The appeal was argued at Victoria on the 6th and 9th o f
June, 1924, before MACDONALD, C.J.A., MARTIN, GALLIJIE R

and McPHILLIrs, JJ.A .

Alfred Bull, for appellant : The obligation for which thi s
money was paid into Court as security has disappeared as we

Argument were successful on the appeal. The case of Seaton v . Burnand

(1899), 15 T .L.R. 342 is exactly the same and decides the
matter ; see also Atherton v . British Nation Assurance Corny
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pany (1870), 5 Chy. App. 720 ; The Bernisse and The Elv e

(1920), P . 1 at p. 11 ; Lindsay Petroleum Co . v. Hurd (1870) ,
3 Ch. Ch. 16 at p . 21 ; McLaren v . Caldwell (1881), 9 Pr . 118 ;
Wilson v. Beatty. Re Donovan (1883), 10 Pr . 71. This is
not a question of discretion but one of absolute right . On the
jurisdiction to make the order see Foley v. Webster (1892), 2
B.C. 251 ; Jacobs v. Brett (1875), L.R. 20 Eq. 1 at p. 6 .

Mayers, for respondent : That this money should remain in
Court pending the appeal see Seattle Construction and Dry

Dock Co. v. Grant Smith ce Co . (1918), 26 B .C. 414 ; Hanna

v. Costerton, ib . 347 ; King v. Duncan (1881), 9 Pr . 61 ; Cana-

dian Land & Emigration Co. v. Dysart et at . (1885), 11 Pr .
51 ; Wilson v. Church (1879), 11 Ch. D. 576 ; TVilson v .

Church (1tro . 2) (1879), 12 Ch. D. 454 ; Badische Anilin and

Soda Fabrik v. Johnson (1897), W .N. 8 ; The Ratata (1897) ,
P. 118 at p . 131 ; Re Airey; Airey v . Bower (1885), 79 L.T .
Jo. 95 ; Annual Practice, 1924, p . 1166 .

Bull, in reply : Seaton v. Burnand (1899), 15 T .L.R. 342
settles the matter .

Cur. adv. vult .

7th October, 1924 .

MACDONALD, C .J.A . : The plaintiff recovered a judgment i n
the Supreme Court of British Columbia for the sum of $5,49 0
and costs . The defendant appealed to this Court, and in order
to obtain a stay of execution pending the appeal, paid int o
Court, under an order, the amount of the judgment and cost s
together with security for the costs of the appeal . In the appeal

mACnoNALn ,
the defendant succeeded in having the judgment set aside and

	

C .J .A .

a new trial ordered . The plaintiff then appealed to the Suprem e
Court of Canada, and the defendant applied to a judge fo r
payment out to him of the moneys paid in as aforesaid . The
order for payment in was as follows :

"If the defendant on or before the 1st day of August, A .D. 1923, shal l
give security to the satisfaction of the deputy registrar at Nanaimo fo r
$5,490 and costs, the stay will be granted pending the appeal [to the
Court of Appeal] . Failing the giving of such security Within the tim e
mentioned execution may issue . "

It is said that the order was made upon insufficient material,

279
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COUET OF but the order was not appealed and therefore that objection i s
APPEAI.

not now open .
1924

	

This order disclosed the special purpose for which the money
Oct. 7 . was paid in. Mr. Mayers contended that the learned judge ha d

LEW

	

no jurisdiction to deal with the matter at all after the appeal ha d

WING LEE been taken to the Supreme Court of Canada and while pending
there. He cited Foley v . Webster (1892,) 2 B.C. 251 a s
authority for this proposition. I think that that case is clearly
distinguishable on the facts and also upon principle . What wa s
sought there was to deprive the respondent of the security o f
registration of his judgment on the plea that as he had bee n
given security for the judgment he should not have both . It
was stated in the reasons for judgment that the Court could d o
nothing to the prejudice of either party in the action after the
appeal was taken. I think the rule is that when an appeal
has been launched to an Appellate Court the Court of firs t
instance cannot make an order in the action which will hampe r
the Appellate Court or frustrate any order it may make . It
is the appeal which is deemed to be in the Appeal Court no t
the action, and everything pertaining to or affecting the appea l
is by the notice or the allowance of the security removed fro m
the jurisdiction of the Court below into that of the Appellat e
Court. Now, in this case the money was paid in for the pur -

MACDONALD, pose of a stay of execution in the lower Court . That purpose
C.J .A . was exhausted when the judgment was set aside . Whether the

money is paid out of Court or remains in Court has nothing t o
do with the appeal unless the respondent be entitled to rely
upon that money as security in the final result ; but when we
consider the cases we find that he is not entitled to rely upon
that security. In Seaton v . Burnand (1899), 15 T .L.R. 312
the facts were very similar to ours. The Court of Appeal,
reversing Matthews, J ., ordered the moneys which had been
paid in for a stay of execution to be paid out to the party wh o
had paid them in, notwithstanding that an appeal was pendin g
to the House of Lords. This decision was not founded on
special circumstances but upon the broad principle that whe n
the special purpose for which the money was paid in had been
satisfied the appellant was entitled to take out the security .
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To the same effect, and on similar facts, the order in Atherton COURT O F
APPEAL

v. British 1Vation Assurance Company (1870), 5 Chy. App .

	

—
720, and in The Bernisse and The Elve (1920), P. 1, and also

	

192 4

Comitato, etc . v. Instone & Co. (1922), W.N. 260 . The same Oct .7 .

practice was followed in Wilson v. Beatty . Re Donovan (1883),

	

LEW

10 Pr . 71, a case cited by Mr. Mayers . The other cases cited
WING LEE

by Mr . Mayers are clearly distinguishable. In all, or nearly
all of them, there was a fund in question and, following the well -

settled practice of the Courts to protect a fund pending the
final determination of any dispute as to its distribution or owner-
ship, the fund was not allowed to be paid out. In one of the
cases so cited, where a fund was not in question, the learned

MACDONALD ,
judge refused the order because he thought the order for pay-

	

C .J.A .

rnent in contemplated that it should remain in Court until th e
final determination of the dispute, but the order here is not o f
that character .

The learned judge refused the application except as to $1,700 .
There should be an order for the payment out of the balance
of the moneys to the defendant, with costs here and below.

I would dismiss the cross-appeal with costs .

MARTIN, J.A . : This matter has got into a very peculiar
situation owing to the course adopted by the learned trial judg e
(of the Supreme Court of this Province), who made what h e
styles in his reasons for judgment a "special order," on the
defendant's application to stay the execution of the judgmen t
the plaintiff had recovered against him for $5,000 damages an d
costs . The learned judge stated in said reasons that upon th e
material before him he had no jurisdiction to grant a stay (an d
beyond question no proper case had been made out for it) ,
nevertheless he proceeded to make the following order : [already

MARTIN, J .A .

set out in the judgment of MACDONALD, C .J.A.] .

But, with every respect, that was, in direct effect, granting
the unauthorized stay and I confess myself unable to find o r
recall anything in the practice of the Court below which woul d
justify such an order ; the reason given by the learned judge
for making it is that :

"Feeling, however, as I do, that the amount of the judgment is much
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COURT O F

APPEAL

greater than would have been rendered by a judge trying the case withou t
a jury, I think it is a ease for a special order . "

Again, with every respect, I do not think that because the

Oct. 7,

	

trial judge "feels" that the verdict is too large he is justifie d
	 in resorting to "special orders" to prevent the plaintiff fro m

LE w

1924

realizing his judgment in the ordinary way, the question of anv .
WINO LEE excessive verdict being one for this Court to decide in the same

way as all other questions, and I am of opinion that there were
no materials before the learned judge which would enable him
to exercise a discretion to make such an order . I have thus
set out precisely how the "special" order came to be made ,
because it created a corresponding "special" situation whic h
must be clearly understood and borne in mind in the dispositio n
of this appeal.

The defendant accepted and took the benefit of the said orde r
by paying into Court the sum of $6,500 as and for the "security "
to be approved by the deputy registrar and thereupon proceed-
ings upon the execution were stayed pending an appeal to thi s
Court, which resulted in its allowance on the 8th of January
last and the consequent setting aside of the judgment below .
The plaintiff, however, has appealed from our judgment to th e
Supreme Court of Canada and has given the proper securit y
on the 4th of March last . On the 7th of April last the order
appealed from was made below, in the same Supreme Court o f

MARTIN, J .A . this Province, by Chief Justice IIUxTER, upon the application
of the defendant, by which out of the sum of $6,700 paid int o
that Court under said first-mentioned order, the sum of $1,700 ,
for costs and security therefor, was ordered to be paid out t o
the defendant, and the remaining sum of $5,000, for damages ,
was ordered to remain in Court "to abide the further order o f
a judge after the final adjudication of the appeal herein no w
being prosecuted by the plaintiff to the Supreme Court o f
Canada . " The defendant now appeals to us to direct that th e
said sum of $5,000 be also paid out to him .

Now, whatever might be said of the order appealed from i n
ordinary circumstances, I am of opinion that in the presen t
"special" circumstances it was one which the learned judge
appealed from could properly make in the exercise of his dis-
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cretion, upon the sufficient materials before him, in the very AP EAL
special, indeed unprecedented, circumstances of the matter .

	

____
What has, in substance, been done here is, in short, that the

	

1924

defendant has obtained a special, indeed an extraordinary bene- Oct . 7 .

fit and advantage by said special order, to which he was not LE w

entitled by the ordinary practice, by invoking the discretion of
WING LE E

the trial judge, the result of which was that he, in effect, as I
regard it, created and locked up what was tantamount to a
special fund to abide the final adjudication of the right thereto,
and it would be repellant to equitable principles of practice to
hold that after having approbated the discretion of a judge of
the Court below to safeguard him by a special order during one

MARTIN, J .A .
stage of the litigation the defendant should now reprobate it s
consequences when it affords a like "special" discretionary safe -
guard to his adversary at a later stage.

	

one of the cases cite d
has in it the special elements that are present here, which induc e
me to reach this conclusion, apart from what view might or-
dinarily be taken of the matter, and there is nothing in them
that prevents me from taking the view that the appeal shoul d
be dismissed . The plaintiff's precautionary motion to quas h
and cross-appeal from-the said order should likewise be dis-
missed .

GALLIUra, J .A . : The case of Seaton v. Burnand (1899) ,
15 T.L.R. 342, seems to me directly in point . This would
dispose of the appeal in favour of the appellant, but Mr . Mayers

raises the point that the Chief Justice below had no jurisdiction
to make the order appealed from, as prior to the application fo r
payment out an appeal had been perfected to the Sureme Cour t
of Canada against the judgment of the Court of Appeal, grant-
ing a new trial . Foley v. Webster (1892), 2 B.C. 251, is not ,
as I view it, applicable to the facts here . Applications of thi s
nature have frequently been made, and so far as I can fin d
from the cases the question of jurisdiction has not been raise d
in any similar case.

The rights acquired by the plaintiff under the order for pay-
ment in have under judgment ceased, so that what is bein g
asked for now does not affect the rights of the parties to be

GALLIIIER,
J.A .
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tried out in the Court appealed to, and the Court of first instanc e
has, I think, and in fact I think it is, the proper Court to dea l
with these moneys .

I would allow the appeal and dismiss the cross-appeal .

MCPnILLIPs, J .A. : I concur in the judgment of my brother
MARTIN .

The Court being equally divided the

appeal was dismissed .

Solicitor for appellant : A . Leighton .

Solicitor for respondent : F. S. Cunli f f e .

ROSE v. MOIR .

Municipal law—Councillors—Qualification—Owner of property—Holde r
under agreement for sale registered as charge—"Registered as owner"
—Meaning of—B .C. Stats . 191J, Cap . 52 ; 1920, Cap . 63, Sec. 6 .

A candidate for the office of councillor in a municipality was in possessio n
of property within the municipality which he held under agreemen t
for sale duly registered as a charge and upon which he had paid $1,460
of the purchase price at the time of his nomination . A petition t o
set aside his election on the ground that he did not possess the
necessary property qualification was dismissed .

Held, on appeal, affirming the decision of MORRISON, J ., on an equal divisio n
of the Court, that a purchaser under a registered agreement with th e
registered owner for the sale and purchase of land is an "owner "
within the meaning of section 6 of the Municipal Act Amendment Act ,
1920 .

APPEAL by petitioner from the decision of Mouuison, J . of
the 18th of February, 1924, dismissing his petition for a deter-
mination that John Moir was not duly elected for councillor o f
ward 2 :District of North Vancouver, at the election held on the
19th of January, 1924 . The petitioner a duly-qualified voter
in North Vancouver complained that at the time Moir wa s
declared elected he was not possessed of the necessary property
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qualification in that he had not for the six months next preceding COURT OF
APPEAL

the day of nomination been registered in the land registry office

	

____
as the owner of land, or land and improvements within the 1924

Municipality of the value of $250 above all judgments and Oct . 7 .

charges. The only property in which Moir was interested was
Rosu

lots 5, 6 and 7, block 28, district lot 799, in North Vancouver,

	

V .

but his interest consisted only of a registered charge against the MOIR

said lots in the way of an agreement for sale, he having pai d
prior to the date of his nomination all of the purchase price
of $1,600 and interest less the sum of $140. Subsequently
to the hearing of the petition Moir obtained a deed of the said statement
lots and upon its registration a certificate of title was issued
to him.

The appeal was argued at Victoria on the 9th and 10th of
June, 1924, before MACDONALD, C.J.A., MARTIN, GALLIHER

and MOPHILLIPS, JJ.A .

F. A. McDiarmid, for appellant : It is admitted Moir ha d
an agreement for sale of the three lots at the time of the electio n
which was registered as a charge against the lots and the ques-
tion is whether this interest is sufficient to bring him within th e
statute. He is not registered as "owner of land." He must
have a fee-simple interest to the value required but he only has
a charge . There is a broad distinction between "owner of land "
and "owner of charge . "

Mayers, for respondent : The definition of "owner" includes
an equitable owner and the value of his interest exceeded the
required amount . When you use the word "charge" you are Argument

importing into the matter the Land Registry Act . That the
word "owner" should include his case see Marshall v . tihawanesa

Mutual Insurance Co . (1924), 33 B.C. 404. The Land
Registry Act should not be applied. In England a purchase r
although he has no deed or conveyance, if in possession for 1 2
months is entitled to vote : see Rogers on Elections, 16th Ed. ,
Vol . 1, pp. 48-9 ; Sawers v. City of Toronto (1901), 2 O.L.R.
717 at p . 719 ; McDougall v . McMillan (1875), 25 U.C.C.P .
75 at p. 92 ; Shaw v. Foster (1872), L .R . 5 ILL. 321 at pp .
338 and 349.

McDiarmid, in reply .

	

Cur. adv. volt.
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MACDONALD, C .J.A. : In 1919 the respondent purchased land
1924

	

for $1,600 and paid $600 down. Ile registered the agreement,
Oct . 7 .

		

entered into possession of the property and has occupied it ever
since. He had before nomination day, paid all interest, taxe s

ROS E
,; .

	

and the balance of the principal except the sum of $140, bu t
Mom had not obtained his deed . On this property he qualified fo r

the office of councillor in the Municipality of the District o f
North Vancouver and was declared elected . The petitioner
seeks to set the election aside on the ground that the councillo r
was not possessed of the property qualification required by law .

Section 6 of the Municipal Act Amendment Act, 1920, re -
quires that the candidate shall be
"registered in the Land Registry office as owner of land or land an d
improvements within the municipality of the value, as assessed on th e
last assessment roll, of two hundred and fifty dollars or more over and
above all registered judgments and charges . "

It is conceded that the registered agreement is merely a
charge, as defined by the Land Registry Act .

The language of the Act admits, I think, of no constructio n
which would help the respondent. How can the owner of a
registered charge be the owner of land of the value of $20 over
and above all registered charges ? The construction of th e

• section contended for would, in my opinion, lead to an absurdity ,
and no inferences to be drawn from other sections of the statut e
will be allowed to displace the plain reading of the section . The
draftsman of the Act no doubt did not foresee and therefore did
not provide against such a situation as has arisen in this case .
There is every reason why the statute should have qualified a
person in the situation of the respondent, but I art unable t o
construe it as having done so .

I would allow the appeal .

'MARTIN, J .A. : This appeal raises the question of the quali-
fication of the respondent to hold the office of councillor of th e
Municipality of North Vancouver, to which he was elected o n
the 19th of January last . The qualification is set out in sectio n
6, (ap. 63, of the Municipal Act Amendment Act, 1920, a s
follows :

MACDONALD ,

C .J .A .

AP.TI\, J .A.
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"6 . Section 19 of said chapter 52 is hereby repealed, and the following COURT O F

is enacted in lieu thereof :—

	

APPEAL

	

"19 . After the first municipal election, the persons qualified to be

	

1924
nominated and elected as and to hold the office of Councillors of any distric t
municipality shall, save as otherwise provided in this Act, be such as are

	

Oct . 7 .
British subjects of the full age of twenty-one years who have been for the
six months next preceding the day of nomination and are registered in

	

Ros y
v.

the Land Registry office as owners of land or land and improvements

	

Mor a
within the municipality of the value, as assessed on the last assessmen t
roll, of two hundred and fifty dollars or more over and above all registere d
judgments and charges, and such as are British subjects of the full age of
twenty-one years and are homesteaders, lessees from the Crown, or pre -
emptors who have resided within the municipality for the period of one
year immediately preceding the day of nomination, and are assessed i n
respect of land and improvements within the municipality of the value ,
according to the last assessment roll, of five hundred dollars or more ove r
and above all registered judgments and charges, and such as are Britis h
subjects of the full age of twenty-one years who are holders of lands withi n
the municipality acquired by them by agreement to purchase under th e
`Soldiers' Land Act,' or the `Better Housing Act,' or the `Soldiers' Settle-
ment Act, 1917,' of the Dominion, or the ` Soldiers' Settlement Act, 1919, '
of the Dominion, and have paid the sum of two hundred and fifty dollar s
or more upon the principal of the purchase price under such agreemen t
to purchase. "

It is submitted that the respondent has not been "registered
in the Land Registry office as owner of land or land and im-
provements	 " because, at the necessary time, his regis -
tered interest (in the otherwise sufficient property) was tha t
of a purchaser under an agreement for sale from the registere d
owners, Robt. and Win . Palliser, as appears by the certificate MARTIN, J .A .

of encumbrance given by the registrar of titles, wherein the
respondent's agreement is entered under the heading "Regis-
tered charges."

By the Land Registry Act, 1921, Cap . 26, Sec. 2(1) it is
provided that :

"'Owner' and `registered owner' mean any person registered in the books
of any Land Registry office as owner of land or of any charge on land,
whether entitled thereto in his own right or in a representative capacity
or otherwise."

And by the same section "charge" is thus defined :
"'Charge' means any estate less than the fee-simple, and shall include

any equitable interest in land, and any encumbrance upon land, and an y
estate or interest registered as a charge under section 143. "

After a careful consideration of the whole maze of sections
le many Municipal, Municipal Elections, and Land Registry
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Acts to which we have been referred, I can only come to th e
conclusion that the "dictionary" to the qualification in issue is
to be found in the sections I have quoted, and I see no goo d
reason for excluding it simply because it happens to refer to
the impossible case of an owner being registered as such fo r
"improvements" as well as land ; that expression "land and
improvements" is awkwardly inserted but may, in construction ,
fairly be attributable to the assessed value and should be con -
fined to that connection . Then the expression we have to
construe in the amended section 19, is not "registered owner "
but "registered as owner" simply, and as it is in the record s
of the Land Registry office that we have to look for the "owner "
who is entitled to be registered in that capacity, however varied ,
it must necessarily be, in the unfortunate absence of any other
precise definition, such an "owner" as is defined by the Ac t
authorizing his registration in that interest, and, I think, th e
combined effect of the definitions of "owner" and "charge, "
quoted supra, is sufficient to support the qualification of th e
respondent as owner under this part of the Act, though it migh t
or would not under other parts to which we have been referred ,
e .g ., section 266 of the Municipal Act as enacted by section 9 ,
Cap. 63, 1919, in the case of "Actions against Municipality . "

It is conceded that if the respondent is to be deemed th e
"owner" under his "equitable interest" in his registered vendo r
and purchaser agreement, there are no "registered judgment s
or charges" thereupon which would still disqualify him, and
so T think the judgment below in his favour should be affirmed .
In so doing I foresee that in certain circumstances this view o f
the word "owner" might lead to practical difficulty, but that
may still more be said of any view that may be taken of th e
various carelessly drawn and involved sections, and my view a t
least does substantial justice because the respondent has been i n
possession of the land under his agreement since its execution
in August, 1919, and has been assessed for the taxes thereon
and paid them since that date as well as all the interest, and
the principal money, less $140.80, so if there be any doubt
about; the construction of the statute the judgment that h e
already has in his favour should, in the circumstances, not be
set aside save for weightier reasons than are present here.
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GALLIHER, J .A . : I am unable to overcome the strict pro -
visions governing the qualification necessary for a councillor ,
and agree with the Chief Justice .

Solicitors for appellant : McDiarmid & Shoebotham .

Solicitor for respondent : A . C. Sutton .

BUSCOMBE v. HOLDEN.

Will—Proof of—Opposed by husband—Agreement between husband an d
wife before marriage—Evidenced by transfer of property—Evidence o f
execution of former mill—Proof of agreement .

By her last will Mrs . Holden left to her mother a property which had been
transferred to her by her husband immediately after their marriage .
In an action to prove the will the husband opposing alleged that by
verbal agreement made with his wife prior to their marriage it wa s
agreed that while the title to the property was to be placed in her
name by conveyance, she was to hold it as trustee for him and in the
event of her death the property was again to become his, and pursuan t
to this agreement she executed a will in his favour shortly after thei r
marriage for which he asked probate . It appeared from the evidence
that the conveyance of the property to the wife was not completed for
registration until the first will had been executed . It was held by th e
trial judge (33 B .C. 431) that the husband failed to establish the
agreement upon which he relied and the last will should be accepted .

Held, on appeal, reversing the decision of MCDoNALD, J . (MACDONALD ,
C .J .A . and MACDONALD, J .A . dissenting), that the trial judge foun d
the first will was drawn and executed as alleged, that Holden remaine d
in possession of the property and throughout received the rents and
profits and made the necessary disbursements . There is, then, i f
Holden's evidence is to be credited, a completely executed agree-
ment, corroborated by the documents, continued possession and bene-
ficial enjoyment, the breach of which he complains, that as it is a
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McPIIILLZPs, J .A. : I would dismiss the appeal .
RosE

v .
The Court being equally divided the
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appeal was dismissed.
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BuscomBE APPEAL by defendant from the decision of MCDONALD, J .
v .

	

of the 22nd of February, 1924 (reported 33 B .C . 431) in an
HOLnF.\

action to prove the will of Lillian Eltham Holden, deceased, of
the 14th of January, 1920. The defendant William Holden
was married to Lillian Eltham Buscombe in 1911 . He claime d
that at the time of their marriage it was agreed that he should
convey to her what is known as the "Fender Hotel property "
in Vancouver, that he should have the rents and profits there-
from during his lifetime and that she should will the propert y
to him. The hotel was duly conveyed to her and registered i n
her name and on the 2nd of December, 1911, she made a will
in favour of her husband. Subsequently the husband received
the rents and profits from the hotel and in 1915 the husband
purchased a residential property in Point Grey and conveye d
it to his wife. On the 14th of January, 1920, Mrs . Holden
executed a will leaving the Pender Hotel to her mother, th e
residence in Point Grey to her husband, and appointed he r

Statement
stepfather, Henry A . Buscombe, her executor . The defendant
alleged the second will was not executed in the presence of two
witnesses and that the deceased was not at the time of makin g
the will of sound memory and understanding as for some week s
previously she had been drinking to excess and was intoxicated
and under the influence of liquor furnished by her stepfather ;
that the execution of the will was obtained by fraud, coercion
and undue influence of the plaintiff and by way of counterclai m
the defendant alleged that by verbal arrangement made wit h
the deceased previous to his marriage with her it was agree d
and understood that while the title to the property was to b e
placed in deceased's name by conveyance in reality she was a
trustee for hire and in the event of her death the property A, u ,
to become his, and pursuant to this agreement the do . as .

executed a will in his favour on the 2nd of December, 1911, ;,11 1
he asked to have probate of same. Judgment was given for th e
plaintiff on the trial .

COURT O F

APPEAL

fraud on the part of a person to whom land is conveyed as a trustee

to deny the trust and claim the land herself, the Statute of Fraud s

will not prevent the proof of fraud and the agreement alleged shoul d

be given effect to .
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The appeal was argued at Victoria on the 17th and 18th COURT OF
APPEAL

June, 1924, before MACDONALD, C.J.A., MARTIN, GALL HER,of
MCPIuLLIPs and MACDONALD, M.A . 1924

Oct. 7 .

Mayers, for appellant : The documents carry out the de- BuscomB E

fondant's contention that the arrangement was that the survivor

	

v .
HOLDEN

should have the "Fender IIotel property ." The Buscombe s
knew of this arrangement and he included the "Fender Hotel "
in his income-tax returns . Her first will was by reason of the
arrangement irrevocable : see Turner v. Turner (1902), 4
O.L.R. 578 ; Stone v. Hoskins (1905), P. 194 at p. 196 ;
Olson v. Bieterilla (1920), 28 B.C. 95 ; Bligh v. Gallagher

(1921), 29 B.C. 241 . In this case the effect was the
same as a mutual will which renders her will irrevocable :
see Synge v . Synge (1894), 1 Q.B. 466 at p . 471 . As to
corroboration see Steele v . Regem (1924), S.C.R. 1. This i s
a trust in which case the Statute of Frauds has no application .
Putting the property in her name created a resulting trust :
see Central Trust and Safe Deposit Company v . Snider (1916) ,
1 A.C. 266 at p . 271 ; Rochefoucauld v. Boustead (1897), 1
Ch. 196. The contract was completely executed on our part :
see Maddison v . Alderson (1883), 8 App . Cas. 467 ; Surcome
v. Pinniger (1853), 3 De G .M. & G. 571 ; McDonald v.

McKinnon (1878), 26 Gr. 12 ; Malleran v . Moon (1881), 2 8
Gr. 319 ; Kinsey v . National Trust (1904), 15 Man. L.R. 32 Argumen t

at p. 46 ; Lincoln v . Wright (1859), 4 De G. & J. 16 ; Davie s
v. Otty (1865), 35 Beay . 208 ; Rex v. Steele (1923), 33 B .C.
197 ; Bligh v. Gallagher (1921), 29 B .C. 241. The learned
judge accepted all the material facts of the defendant's story .

J. W . deB. Farris, K.C., for respondents : There is an
affirmative finding of fact in our favour and appellant mus t
shew the finding is wrong. His wife being dead, Holden' s
evidence must be looked upon with suspicion : see McKinnon
v. Shanks (1916), 26 Man. L.R. 427 ; Ledingham v. Skinner

(1915), 21 B.C. 41 at p . 45 . There is no substantial corrobora-
tion of Holden's evidence in this case . The same law govern s
largely whether considering the Statute of Frauds or question
of corroboration : see Maddison v . Alderson (1883), 52 L .J. ,
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Q.B. 737 at p. 742 ; Humphreys v. Green (1882), ib . 140 ;
Halsbury's Laws of England, Vol . 16, pp. 396 and 403 ; Bligh

v . Gallagher (1921), 29 B.C. 241. On the question of cor-
roboration see Thompson v. Coulter (1903), 34 S .C.R. 261 .

Mayers, in reply .
Cur . adv. vult .

7th October, 1924 .

MACDONALD, C.J.A. : The learned trial judge has stated wit h
sufficient accuracy the main facts of the case, and I shall there -
fore only deal with one or two matters which were strongly
presented to us in argument.

If the defendant's own evidence be disregarded he canno t
succeed in his opposition to the grant of letters probate to th e
plaintiff. Unless the agreement to make a will in his favou r
was made before the marriage or before the execution an d
delivery of the conveyance, there is no consideration for i t
disclosed in the evidence . The defendant made and delivere d
the conveyance before marriage ; he handed it to the deceased
on the evening of the wedding.

Much has been made of the fact that the affidavit of execu-
tion was not attached, but as between himself and deceased i t
was a good conveyance and not affected by the provisions of
the Land Registry Act, in favour of third parties . It was a
good deed inter panes . The question then is, was the agree-
ment relied on in this case made before the delivery of the dee d
or before the marriage? A portion of the evidence of the
defendant upon this subject is quoted by the learned trial judge .
The defendant on his examination for discovery did not say
that the agreement was made before the marriage . The infer-
ence to be drawn from his evidence was rather that there was
a discussion months after the marriage, which he now tries
to construe into a contract on her part to make a will in his
favour .

Looking therefore at the unsatisfactory statement of the de-
fendant as seen in the variance of his testimony taken on
discovery and that given at the trial on the crucial point ,
namely, the time of and the consideration for the allege d
contract, I do not think I can say that the learned trial judge
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was in error in refusing to give credence to the defendant's cou$T
APPEAL

of

evidence. There was other evidence given on behalf of the

	

—
defendant which the learned judge also disregarded as not

	

192 4

entitled to credence . The exceptional circumstances of this oct.7 .

case make it one peculiarly for the trial judge to decide .

	

BuscoMBE

It was argued that the documents and the sequence of their

	

OLDE N

occurrence corroborate the defendant's evidence . The defend -
ant executed the deed on the day of the wedding and hande d
it to the deceased . There was no affidavit of execution attache d
and it was argued that this fact corroborates the defendant, wh o
claims that the affidavit was purposely withheld . I think it i s
just as consistent with reason that the omission of the affidavi t
occurred because the solicitor was not there to complete th e
registration formalities . There is nothing to shew that th e
deceased was aware of the omission of this affidavit . The deed
was just as effectual inter partes as if registered . The deed
was not retained by defendant but delivered and left in de-
ceased's possession . On their return from the wedding trip,
the husband and wife discussed their affairs and quite naturally
this deed came up for consideration. The wife, perhaps, at
the defendant's suggestion, offered to make a will in his favour .
The will was then made and the formalities of registratio n
complied with as one transaction, as one would expect . I
think it would be extraordinary should the wife at the wedding MACDONALD,

have demanded that the deed should then be registered. What C .J .A .

wife, on her wedding day, would think of such a thing, an d
what more natural than that the matter should come up afte r
the return from the wedding trip . What more natural than
the wife should say what Sir Charles Tupper swore she did
say : "It is only natural [I should make this will] becaus e
everything I have I got from you ." He was defendant's wit-
ness and gave her very words . These words do not import the
acknowledgment of a legal obligation but express a motive o f
her own. These words are, I think, the most cogent evidence ,
coming from the deceased herself, against the pretence that th e
circumstances in which the documents came into existence an d
were dealt with furnish corroboration of defendant's story .

But, assuming that in law they amount to some corroboration,
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that does not conclude the matter since, even with this evidenc e
of circumstances, the learned judge did not credit defendant' s
evidence. It was argued that the finding is not precise enoug h
but the conclusion is precise . Had the learned judge given
weight to defendant 's evidence he must have come to a con-
clusion the opposite of that to which he came .

I find it unnecessary to deal with the effect of the Statut e
of Frauds upon the transaction .

The fact that the husband collected the rents and profits an d
paid the outgoings without accounting to the wife was relie d
upon as further corroboration of his evidence, but having regar d
to the relationship of the parties I think that that was th e
natural thing. That he supplied her with all the money she
needed is not in dispute. No proper inference can be drawn
from this perfectly natural circumstance, that she was unde r
contract to permit it. Moreover, Holden was an experience d
business man and experienced also on litigation and, if hi s
story be true, it is not a little strange that, being, as he says ,
suspicious of his fiancee and having a solicitor to draw the con-
veyance, he should not have followed the only course which
would effectually have protected him and given her a life interes t
by deed.

MARTIN, J .A. : This is an appeal from a judgment in favou r
of the plaintiff, who as executor and trustee, propounds a wil l
made by Mrs . Holden, the wife of the defendant, on the 14th of
January, 1920. The defendant alleges, inter alia, that said
will is invalid as having been obtained by fraud and mad e

MARTIN, J .A . when the deceased was not of testamentary capacity. Upon
this branch of the case the decision of the learned trial judge ,
upon very conflicting facts, is not questioned at this Bar, but
the defendant sets up the existence of a prior will, dated th e
2nd of December, 1911, leaving all the testator 's property t o
him and made in such circumstances as to be irrevocable, a s
alleged in paragraph 4 of the counterclaim :

"4 . (a) In or about the month of August, 1911, the defendant [plaintiff
by counterclaim], being the owner of that certain property situate in th e
City of Vancouver described as lot 7 . block 33, D .L. 541, group 1, Vancouver
District (hereinafter referred to as the Pender Hotel property), signifie d

COURT O F
APPEA L

192 4

Oct. 7 .

BUSCOMBE
V.

HOLDE N

MACDONALD,
C.J .A.
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to the deceased his intention to make a voluntary gift of the Pender Hotel COURT OF

property to the deceased in the event and upon condition that the deceased APPEA L

should survive him and that the plaintiff and the deceased should be 192
4husband and wife at the time of the plaintiff's death .

"(b) The plaintiff and the deceased endeavoured to give effect to the

	

Oct .7 .
plaintiff's said intention by entering into the verbal agreement hereinafte r
mentioned, namely, the deceased agreed with the plaintiff that in considera- busr'

u.
tion of the plaintiff delivering to the deceased a conveyance of the Pender HOLDE N
Hotel property, thereby enabling the deceased to become the registere d
owner thereof, the deceased would at all times recognize and acknowledge
the plaintiff as the owner thereof and in addition thereto would allow the
plaintiff to have the sole possession, control, and beneficial enjoyment o f
the said property and would devise and leave said property to the plaintiff
by her will, and the plaintiff also agreed .

"(c) Purusant to the terms of the said contract hereinbefore mentioned
the deceased did on December 2nd, 1911, duly execute her last will an d
testament by which she appointed the plaintiff her sole executor an d
devised and bequeathed all of her property both real and personal to th e
plaintiff, and the plaintiff did on or about said date and in consideratio n
of the making of the said will deliver to the deceased a conveyance of the
said Pender Hotel property . "

It is alleged that the second will is in breach of this agree-
ment, and it is prayed that if it be admitted to probate tha t
the executor thereof and defendant devisee (Mrs . Buscombe )
thereunder be declared to be trustees of the plaintiff by counter -
claim, and that such other relief may be given as may be
necessary to protect his rights under the agreement .

It is to be noted that the date of the agreement is alleged t o
be "in or about the month of August, 1911," and the particulars
furnished, after demand, say :

	

MARTIN, J.A.

"1. In answer to paragraph 1 [of the demand], the plaintiff's intention
was expressed verbally at the City of Vancouver on or about August 1st ,
1911, also on August 2nd, 1911, and on many occasions subsequent thereto ,
the exact dates of each and every such subsequent occasion being no w
unknown to the plaintiff .

"2. In answer to paragraph 2, the said agreement was arranged verball y
in the City of Vancouver on or about August 1st, 1911, and confirmed on
many occasions subsequent thereto, and was finally confirmed and agreed
to on December 2nd, 1911 . "

The marriage had been fixed for the said 2nd of August, bu t
owing to serious differences it had been broken off about tw o
days before, but after a long interview in Holden 's office on
the 1st of August said differences were amicably adjusted, th e
agreement renewed and the ceremony performed on the 2nd .
Holden was a man of means but his fiancee had none, and it
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COURT OF had been his original intention to give her, upon marriage, a n
APPEAL
_ absolute conveyance of the Fender Hotel in question, but he
1924 altered that intention in view of what had happened, and h e

says that the final arrangement come to at said interview, wa s
BUSCOMBE that he would give her a~deed thereto in incomplete state (i .e . ,

signed, but not acknowledged for registration) upon the night
HOIDEN

of the wedding and later would finally complete it when an d
as soon as she would execute a will of all her property in hi s
favour, and upon the further condition that he was to continu e
to retain possession and sole enjoyment of all his beneficia l
interest in the property, viz ., the rents, issues and profits thereof
as long as he lived and that she should not enjoy them unles s
she survived him . Upon the night of the wedding Holden
gave the said incompleted deed to his wife, but retaining th e
certificate of title, and later, on the 1st or 2nd of December ,
after his wife had shewn him a will duly executed in his sol e
favour, he delivered to her a duly executed and completed dee d
in her favour accompanied by the certificate of title . Some
time later the deed and certificate of title were in her box in
Holden's vault and her title was registered on the 13th of Ma y
following. The will remained in her possession and though i t
has disappeared yet the learned trial judge has found that i t
was drawn and executed as alleged by IIolden, and his finding
on this point is not questioned, nor on the further point tha t

MARTIN, T .A . Holden remained in possession of the property and "ha s
throughout received the rents and profits (thereof) and mad e
the necessary disbursements in connection with the maintenanc e
and improvement of the building thereon." There is here ,
then, if Holden's evidence is to be credited, a completely
executed agreement, the breach of which he complains of, an d
that such an agreement cannot be legally questioned is beyon d
serious controversy, it being a secret trust, i.e ., one not declare d
by the instrument : Godefroi on Trusts, 4th Ed., 156 et seq . ,

where the eases are collected, particularly In re Duke of Marl-

borough (1894), 2 Ch. 133, and see also Sul come v . Pinniger

(1853), 3 De G.M. & G. 571, and the Canadian eases of, e .g. ,
Kinsey v . National Trust (1904), 15 Man. L.R. 32, and (in
this Court), Olson v . Bieterilla (1920), 28 B .C. 95, and Bligh

Oct. 7 .



XXXIV .] BRITISH COLUMBIA REPORTS .

	

29 7

v . Gallagher (1921), 29 B.C . 241 . While the agreement COURT of
APPEAL

would, doubtless, have been carried into effect by documents of
a different kind if professional assistance had been retained,

	

1924

yet the inartistic way that was employed is nevertheless legal Oct. 7 .

and effective and not at all unusual when the laity undertake to BUSCOMB E

do their own conveyancing, the popular idea as to the nullity
Hou;EN

of another will in such circumstances, or indeedthe inability
to make one at all, is well illustrated by Holden 's answers to
questions on the point, wherein he treated the will as a "recon-
veyance" and thought he was "protected absolutely" by the
exchange of the documents stipulated for and never contemplate d
any breach of the agreement . There was, moreover, another
potent reason, in the delicate circumstances, why this mos t
private course was adopted between themselves alone, viz ., that
the lady did not wish certain near relations to know of the reaso n
which had led to the engagement being broken off and the prop-
erty not being given to her absolutely as originally intended.
The solicitor who at the meeting with them on 30th November ,
1911, received instructions to complete the execution of the deed
and draw her will solely and absolutely in her husband's favour ,
says that at the time she gave him such instructions "she said,
turning to her husband, `It is only natural, because everything I
have I got from you.' " This statement is important, becaus e
while it does not, and would not be expected to, especially in
the delicate circumstances aforesaid, disclose, quite unneces- MARTIN, J .A .

sarily to the solicitor what the whole agreement was, yet i t
does shew that she intended to do what was the "natural," i .e . ,
the reasonable and proper thing, in all the circumstances leadin g
up to the will .

The respondent's counsel urged upon us that Holden 's clear
and positive testimony at the trial in support of the making o f
the agreement the day before the marriage is inconsistent with
his previous evidence upon discovery, and so I have examine d
with care all the evidence upon that point, as well as that
quoted by the learned judge below, with the result that I se e
no reason to reject the trial evidence, not only because of it s
apparent credibility but because it is in accord with all th e
probabilities of the case and it is, moreover, the most "natural,"
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i .e ., just and reasonable, arrangement that could be expected i n
the very unusual circumstances of the case. One of the reasons
why the evidence upon discovery is not so definite as that upo n
the trial is that the witness was all through it drawing a dis-
tinction, imaginary upon the facts, yet pardonable in a layman ,
between a "completed" or "settled" or "carried out " agreement
or arrangement and a binding "bargain" ab initio, as his ex-
planations at the trial show clearly .

The main facts of Holden's testimony are accepted by th e
learned trial judge, with the exception of his account of th e
agreement, which he is held to have "failed to establish" becaus e
of his "various statements " thereupon "as well as the result
of his cross-examination," and "the position taken by hi s
solicitor upon his instructions ." As to the first reason, there
being no conflicting witnesses it is a matter of drawing infer-
ences from the testimony of one deponent, which it is our dut y
to do upon our own view thereof, not being here assisted by any
unfavourable expression as to demeanour or otherwise . As to
the second, I am of opinion that the learned judge has, wit h
every respect, taken an erroneous view of the construction o f
the letter of the 28th of June, 1923, to the opposite solicitor ,
that he relies on as well as its effect in law ; it is as follows :

"Dear Sir :
"la s e holden v . Buscombe .

"According to the document your clients are seeking to propound as th e
will of Mrs . William Holden that certain property known as the Pende r
Hotel purports to have been devised to Mrs . Buscombe. We are in-
structed by Mr . Holden to advise Mr . and Mrs . Buscombe that apart
altogether from the dispute as to the alleged will, Mrs . Holden had n o
beneficial interest in this property and same cannot be considered or deal t
with as part of her estate . Although Mrs . Holden was registered as th e
owner, she was merely holding same in trust for Mr . Holden who was and
is the sole beneficial owner .

"Were it not for the pending probate action, the matter would not be
of much practical importance because Mr . Holden is the sole beneficiary
under the will of 1911 and could acquire the legal title through the will ;
however, in view of the dispute which may not be disposed of for som e
considerable time, it is essential that the title be passed to Mr . Holden
at the present time. We assume this can be effected with the consent o f
Mrs. Buscombe, and we therefore request you to obtain this consent at a n
early date. There are certain rentals now overdue and these may be los t

to Mr . Holden unless the matter is put in proper shape at once .
"Please let us hear from you."
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This letter was written nine days after the action was begun,
COURT O

F

for the purpose indicated, and how such a letter, even if it coin-

	

—
APPEAL

pletely misconceived and misstated the defendant's rights, could 1924

limit them, in the absence of any prejudice being occasioned to Oet . 7 .

the other side, I am unable to conceive . When Holden was BUSCOMBE

asked about it, improperly in my opinion, he could, as was to

	

v
HOLDE N

be expected, say nothing informative about it . As I read it
(though it is valueless and irrelevant in any event) it avers, in
substance, that Mrs. Holden was a trustee for her husband
"who was and is the sole beneficial owner," which, strictly
speaking, is very probably a correct technical definition of th e
situation (though it is a nice point and I do not speak finally )
because the agreement was that Holden should solely enjoy til l
his death the beneficial interest in the property and the wife' s
interest was only contingent upon his death in her lifetime ,
which contingency never arose owing to her prior death . But
at best, in such argumentative circumstances, no importanc e
should be attached to such a letter, and as a striking illustratio n
of how dangerous, as well as unwarranted, it would be to deprive
the client of his rights thereby, I cite the case of Synge v.
Synge (1894), 1 Q.B. 466, wherein an ante-nuptial promise
was under consideration, and a letter was finaly held by th e
Court of Appeal to establish the plaintiff's contract though i t
had been regarded by her trustee and rejected by the Court
below as being insufficient to do so .

	

MARTIN, J .A.

In coming to the conclusion that the agreement set up by the
appellant has been established I have not omitted consideration
of the many matters in that connection that have been brough t
to our attention, but I have deemed it necessary to deal speciall y
herein with the main aspects of it that the learned judge belo w
based his judgment upon. As to corroboration, it is abundantly
to be found in the documents, i .e ., the "circumstances" and th e
continued possession and beneficial enjoyment . See Mr. Justice
Killam's language in Thompson v . Coulter (1903), 34 S.C.R .
261, cited by me in Dominion Trust Co . v. Inglis (1921), 2 9
B.C. 213, q.v ., and also Rex v . Steele [(1923), 33 B.C. 197] ;
(1924), 1 W.W.R. 1146, affirmed by the Supreme Court .

Such being my opinion upon the counterclaim, it is only
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necessary to mention briefly another aspect of it, which was not
submitted to us, so that I may not be deemed to have overlooke d
it, viz ., that whatever view may be taken about any uncertaint y
in Holden's evidence as to the agreement being discussed in al l
its terms "on or about August 1st, " can there be any reasonable
doubt that in the confirmatory discussions mentioned in the
particulars which unquestionably, to my mind, took place shortl y
after the marriage and before the execution of the complete d
reciprocal documents, all the terms were considered and agree d
upon

Our judgment should be that the appeal should be allowed ,
and the judgment below varied by allowing the counterclaim
and declaring the defendants thereto, i .e ., the executor an d
female beneficiary under the second will, to be trustees fo r

Holden : the question of costs I should like to hear spoken to .

GALLIHER, J.A. : This case was disposed of by the learne d
judge below entirely on findings of fact . With the exception
of one such finding, I am quite clear that this Court would no t
be justified in reversing him . That finding is dealt with very
shortly by the learned judge in the last paragraph of his reason s
for judgment [33 B .C. 431 at p . 439] and is in these words :

"Mr . Stockton contends, and with considerable force, that, inasmuch as
the conveyance of the Pender Hotel property was not completed for regis-
tration purposes until the will of 1911 was executed, Mr . Holden's evidence

is borne out by the documents, still, taking into consideration the variou s

GALLIHER, statements made by Mr . Holden as to his agreement with his wife, as well

J .A . as the results of his cross-examination at the trial and the position take n

by his solicitor upon his instructions, I am satisfied that he has faile d

to establish the agreement upon which he relies . "

I think this finding merits careful analysis . In 1911 the
defendant William Holden, who was then possessed of a ver y
considerable property, became affianced to Lillian Eltham Bus-
combe, a daughter of Maria Eltham Buscombe, and a step -
daughter of her husband, Henry Arthur Buscombe, defendants
by counterclaim in this action . Up until a few days befor e
the time set for the marriage, there seems to have been no dis-
satisfaction between the affianced parties and during that time
Holden had expressed his intention of conveying to his futur e
wife a piece of property known as the Pender Motel as a n

COURT OF
APPEAL

192 4

Oct . 7 .

BUSCOMBE
V .

HOLDEN

MARTIN, J .A .
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absolute gift upon her marriage with him. This property is
situated in the City of Vancouver and is now valued at from
$35,000 to $40,000 . A few days before the marriage was to
take place, Holden became dissatisfied, as he states, with hi s
future wife, owing to her fondness for a man named McMillan ,
and the engagement was broken off, but at the solicitation of
his fiancee, and after a long talk with her, the engagement wa s
renewed and a verbal agreement was arrived at between them
whereby Holden was to execute a conveyance of the Ponder
Hotel property to be handed to his wife on the night of thei r
marriage, but not complete for registration purposes until she
had executed a will in his favour of all her real and persona l
property, and that during his lifetime he was to have the contro l
of the property and be in receipt of the rents and profits o f
same, and if he predeceased her then the property was to belon g
to her absolutely. This was in 1911 and the marriage took
place as arranged, the conveyance incomplete as to registratio n
was handed to his wife and some four months later she made a
will in her husband's favour and the conveyance was complete d
and was registered at a later date. In January, 1920, Mrs .
Holden made another will, in which she devised this Pender
Hotel property to her mother, Mrs . Buscombe, and appointed
her stepfather, H. A. Buscombe, executor and trustee . Mrs.
Holden died on the 25th of April, 1923 . Probate of this latte r
will was applied for and it is being contested by Holden. It
was contested on several grounds, but as I intimated before,
this is the only ground (if at all) upon which we might b e
justified in reversing the findings of the learned trial judge .
The defendants by counterclaim specifically deny the allege d
agreement and plead the Statute of Frauds, Cap. 92, R.S.B.C .
1911, Sec. 4.

It is well settled that the Courts will not allow the Statut e
of Frauds to be made an instrument of fraud, so that if the
agreement alleged by Holden can be held to have been prove d
it would be a fraud upon him to dispose of the property by
will as was done, and the Statute of Frauds would be no ba r
to giving oral evidence to prove the agreement : Roche f oucauld
v . Bowtead (1897), 1 Ch . 196 at p. 206 ; Jladdison v . Alder -

301
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son (18S3), S App. Cas. 467 . The Lord Chancellor, the Earl
of Selborne, at p . 476, lays down a principle which I think i s

	

1924

	

applicable here, in the following words :

	

Oct. 7 .

	

"But it is not arbitrary or unreasonable to hold that when the statute
says that no action is to be brought to charge any person upon a contrac t

BUSCOMBE concerning Iand, it has in view the simple case in which he is charged upo n
v '

	

the contract only, and not that in which there are equities resulting from
HOLOE\

res gestce subsequent to and arising out of the contract. So long as the
connection of those res gcstce with the alleged contract does not depen d
upon mere parol testimony, but is reasonably to be inferred from the re s
gcstw themselves, justice seems to require some such limitation of the scop e
of the statute, which might otherwise interpose an obstacle even to th e
rectification of material errors, however clearly proved, in an executed con-
veyance, founded upon an unsigned agreement . "

There is here the conveyance of the property in question fro m
Bolden to his wife, signed but not completed, and handed t o
her on the evening of her marriage ; some months later ther e
is the meeting of Holden and his wife with Sir Charles Tlibber t

Tupper, the making of the will of Mrs . Holden in favour of
her husband by Sir Charles, who at the same time completed
the conveyance. This will is not before us, but Sir Charles ha s

given his evidence as to the nature of same and conversatio n
which occurred at the time. The reasonable inference is tha t
this will was executed in accordance with an agreement, other-
wise it might be revoked the next day, and Holden in not com-
pleting the deed until the will was executed, is a circumstance

GAL LI I ER ,

	

J.A .

	

favouring that view .
It seems to me we have in this, in the words of the Lor d

Chancellor, "equities resulting from res gestc' subsequent to
and arising out of the contract, " the connection of which with
the alleged contract does not depend upon mere parol testimony
but is reasonably to be inferred from the acs c/e .sta? themselves .
The evidence I have referred to above as to the consultation
with Sir Charles is in these words :

`She said she wanted to leave everything to her husband and make him
the sole executor, and then I said, `That is a very simple will to draw . '
She said, turning to her husband, `It is only natural, because everythin g
I have t got from you.'"

It was submitted that the words "It is only natural," etc . ,
are not consistent with a prior agreement to execute a will i n
favour of her husband . Strictly construed, and by themselves,
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that is perhaps true, but when one considers all the circum- COURT O F
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stances, I think we should not confine ourselves to a too strict 	
application of the words used and say the words could have no 1924

reference to any prior agreement. Mrs. Holden was not speak- Oct. 7 .

ing with any studied exactness and might very well have had BUSCOMB E

in mind a prior agreement.

	

r.
HOLDE N

There is, moreover, another circumstance which (though no t
sufficient in itself) throws some light on the matter . I refer
to the fact that Holden still continued to manage the property ,
obtaining tenants, having leases signed (by the wife, it is true ,
as she was the registered owner), making improvements, and
accounting to nobody . I am not placing undue weight upon

cALLrxEx ,

this, as it might so occur on account of their relationship as

	

J.A .

man and wife, but it is after all a circumstance which I thin k
is of considerable weight.

On the whole, I am of opinion that Holden has proved his
agreement and that the appeal should be allowed .

The relief claimed by the counterclaim is in the alternativ e
and as the question of costs will have to be spoken to, it migh t
be as well to leave the form of judgment open until then .

MCPnILLIrs, J.A . : In my opinion the appeal should suc -
ceed. Upon a careful study of the evidence, which I do not
attempt to set forth in detail, it is abundantly clear that th e
circumstances attendant upon, leading up to and finally cul-
minating in marriage between the defendant Holden and hi s
wife established that in consideration of the marriage mutua l
contracts were made, irrevocable in their nature . Holden was
a man of very considerable means and it was his intention, i n
consideration of marriage, to convey outright to his intended McrxsLLIPS ,

J .A .

wife, the Pender Hotel property, but hearing certain things
the engagement was broken . One element of the things that h e
had learned led him to think that his wife would be subjec t
to influences that would not make for the security of propert y
in his wife's name . However, Holden and his fiancee had a
meeting in a few days' time after the breaking of the engage-
ment and he was prevailed upon by the entreaties of his fiancee
to renew the engagement, his fiancee being naturally anxious
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that her relatives and friends should not be apprised of any
disagreement. It was then specifically agreed upon that there
should be a conveyance executed of the Fender Hotel property
to his fiancee, but that it would be left in incomplete form
as to the acknowledgment thereon, i .e ., notarial acknowledgment
necessary for registration purposes, and that this would be don e
before the wedding took place, and this was clone immediatel y
before the ceremony of the marriage took place. A condition
mutually agreed to was that later, after the marriage, th e
acknowledgment would be completed, his wife to, at the same
time or coincident thereto, to execute a will of all her propert y
to Holden, her husband, that is, the agreement come to was to
be and would operate as an irrevocable contract whereby in
case his wife predeceased him, Holden, the husband, woul d
again become the owner of the Ponder Hotel property . There
was in all that took place the creation of a trust in the propert y
in favour of Holden, the husband, and that in the interim o f
time Holden was to retain the actual possession of the propert y
and remain as before the agreement was come to the beneficia l
owner to the extent of being entitled to the rents and profits
arising therefrom, the wife, of course, in case she outlived th e
husband, to become the absolute owner of the property, but not
otherwise . Later a solicitor was consulted and the husband
and wife carried out their respective engagements, i .e ., the hus-
band then only delivered to his wife the conveyance of th e
property in complete form duly acknowledged and capable o f
immediate registration in the Land Registry office, the husban d
(Holden) being first shewn a will duly executed by his wif e
whereby the husband (Holden) was constituted the wife's sol e
devisee, which was in conformity with the agreement come t o
previous to the marriage and in consideration of the marriage .
All that took place in the most complete manner accentuates
and wholly corroborates the defendant in his account of the
contract entered into by mutual agreement on the eve of -th e
marriage, to be completely executed after the marriage . There
can be no question that what took place worked the creatio n
of an irrevocable contract incapable of being altered or recede d
from by either of the parties . A mutual agreement only could
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effectuate any release of the otherwise absolute and incontest-
able agreement come to, and which had taken on the for m
after the marriage of an executed contract based upon th e
highest form of consideration, namely, marriage. As to the
irrevocability of the will made in conformity with the agree-
ment and the enforceability Qf the agreement, I would refer t o
Turner v . Turner (1902), 4 O.L.R. 578. That was a ease
where a testator devised his estate to his wife absolutely upo n
condition that she should make a will providing for two of hi s
children. Having complied with the condition, it was hel d
that the wife could not revoke the will . Boyd, C. said :

"The widow takes a fee simple, having complied with the condition a s
to making a will in favour of the children, but would have no power t o
revoke the will ; and the judgment should contain a declaration that the
will is irrevocable . "

In Stone v. Hoskins (1905), P . 194, Sir Gorell Barnes ,
President, quoted the judgment of Lord Camden in Dufour v .

Pereira [(1769)], 1 Dick. 419, and at p . 197 the quotatio n
there made in part reads as follows :

" `Though a will is always revocable, and the last must always be the
testator's will ; yet a man may so bind his assets by agreement that hi s
will shall be a trustee for performance of his agreement .' . . . . `These
cases are common, and there is no difference between promising to make
a will in such a form and making his will with a promise not to revoke it .
This Court does not set aside the will ; but makes the devisee heir or
executor trustee to perform the contract .'"

Bligh v. Gallagher (1921), 29 B.C . 241, was a case where
"An aged woman was taken into the plaintiff's home and cared for unti l
her death in consideration of a small payment per month and a promise
tomake a will leaving all her property to the plaintiff with certain small
exceptions . The will was made in accoraance with the promise, but wa s
later revoked and another will made in favour of her sons . An action
for specific performance of the contract was dismissed .

"Held, on appeal, reversing the decision of Munrjr, J. (McPnILLIPS ,

J .A . dissenting), that the promise of deceased to make the will was an
enforceable contract, the actual making of the first will, and certain state-
ments by deceased to others as to her promise or intention and the
circumstances of the case were sufficiently corroborative of the promis e
testified to by the plaintiff . "

Then we have the case of Central Trust and Safe Deposi t
Company v . Snider (1916), 1 A.C. 266 . There Lord Parker
of Waddington said, at pp. 271-2 :

"In their Lordships' opinion Meredith, C.J. put the matter on a sure r
ground. There being no question of setting the transaction aside, the

20

MCPIIILLIPS ,
J .A .
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consideration, the defendant Mabel Carleton became entitled in equity t o
any and what interest . The learned Chief Justice refers to the case o f

	

Oet.7 .

	

Freemoult v. Dedire (1718), 1 P. Wms. 428, as having decided that a
covenant to settle lands makes the covenantor but a trustee for the partie s

BuseoMSE who would be interested if the covenant were performed, and to a passage

HOLDEN
person agrees for valuable consideration to settle a specific estate he
becomes a trustee of it for the intended objects, and all the consequence s
of a trust will follow . Freemoult v . Dedire (1718), 1 P . Wms. 428 wa s
undoubtedly a sound decision and there is little fault to find in the state-
ment in Lewin on Trusts as to the general equitable principle . But i t
must be remembered that this principle is but the logical consequence o f
the power of a Court of Equity to grant, and its practice in granting ,
specific performance of a contract to convey or settle real estate . It i s
often said that after a contract for the sale of land the vendor is a trustee
for the purchaser, and it may be similarly said that a person who covenant s
for value to settle land is a trustee for the objects in whose favour th e
settlement is to be made. But it must not be forgotten that in each ease
it is tacitly assumed that the contract would in a Court of Equity b e
enforced specifically .

"If for some reason equity would not enforce specific performance, o r
if the right to specific per formance has been lost by the subsequent conduc t
of the party in whose favour specific performance might originally hav e
been granted, the vendor or covenantor either never was, or has ceased t o
be, a trustee in any sense at all . Their Lordships had to consider thi s
point in the ease of Howard v . Miller (1915), A.C . 318, in connection wit h
the law as to the registration of titles in the Province of British Columbia ,
and came to the conclusion that, though the purchaser of real estate might
before conveyance have an equitable interest capable of registration, suc h

'CPiizALrPS, interest was in every case commensurate only with what would be decree d
T .A .

to him by a Court of Equity in specifically performing the contract, an d
could only be defined by reference to the relief which the Court would giv e
by may of specific performance . "

This language of Lord Parker aptly puts the point for con-
sideration in the present case in very terse terms and approve s
the statement of law in Lewin on Trusts, 12th Ed ., pp . 160-61 ,
where it is stated that

if a person agrees for valuable consideration to settle a specific estate, h e
thereby becomes a trustee of it for the intended objects, and all the con -
sequences of a trust will follow . "

Here the consideration was marriage, the highest form of
consideration, and the trust will follow the property to th e
devisee of the late Mrs . Holden in the language of Lord Camde n
already quoted :

"'This Court does not set aside the will ; but makes the devisee heir
or executor trustee to perform the contract .'"

v.

	

in Lewin on Trusts, 12th Ed ., pp. 160-161, where it is stated that if a
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The Statute of Frauds has no application (Roche f oucauld v . COURT OF
APPEAL

Boustead (1897), 1 Ch. 196, Lindley, L.J., at p . 206) . The
present case is one within the language of the Earl of Selborne,

	

192 4

L.C. in Maddison v. Alderson (1883), 8 App. Cas . 467 . At Oct. 7 .

p . 475 the Lord Chancellor said :

	

BUSCOMBE

"There is nothing in the statute [Statute of Frauds] to estop any Court

	

v.
which may have to exercise jurisdiction in the matter from inquiring into HOLDE N

and taking notice of the truth of the facts . All the acts done must be
referred to the actual contract, which is the measure and test of their lega l
and equitable character and consequences ."

Here we have the "acts done" and admittedly they ar e
referable to the contract made, i.e ., that the property would be
devised to Holden, the husband, by the wife, and she execute d
the contract which surely evidences the trust, and that trus t
must be carried out and be impressed upon the property and
as against the subsequent devisee by the later will . This is not
the case of an innocent purchaser or purchasers for valuabl e
consideration without notice of the trust, and at p. 476, we have
the Lord Chancellor saying :

"The matter has advanced beyond the stage of contract ; and the equities
which arise out of the stage which it has reached cannot be administere d
unless the contract is regarded . "

This language is exceedingly apposite to the facts of the
present case (see also at pp . 477, 478) . There was unques-
tionably, in any case, part performance in all that was don e
sufficient to take the case out of the Statute of Frauds (Surcoine McPIJILLIPS ,

v . Pinniger (1853), 3 De G.M. & G. 571) . Upon the question

	

J.A.

of corroboration and part performance, where one of the partie s
to the contract is dead, I would refer to McDonald v . McKinnon

(1878), 26 Gr. 12 (also see Tlalleran v . Moon (1881), 28 Gr .
319 at p . 322 ; Lincoln v . Wright (1859), 4 De G. & J . 16 ;
Dominion Trust Co . v. Inglis (1921), 29 B.C. 213, see MARTIN,

J.A. at pp . 221-2) . One well-understood test known to lawyer s
and given effect to by eminent judges, as the precedents shew ,
is to scan the conduct of the parties after the making of th e
alleged contract to discover what the contract come to was .
Can there be any doubt in the present case ? Everything point s
to the truthfulness of the account given by the defendant Holde n
of the agreement cone to between himself and his wife, an d
Mrs . Holden after the marriage carried out her portion of the
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COURT OF contract, as Holden did upon his part ; that is, we have that
APPEAL

done which was intended to be done and done at a time early
1924

	

in point of time following the marriage . This makes it incon-
Oct . 7 .

	

trovertible in my opinion . The contract is incontestable in its
BuSCOMBE nature and must be upheld and given effect to. Further, upon

HoL.

		

all the surrounding facts, that which was agreed to was wha t
DEN

would naturally be expected to be the contract come to . All
the probabilities are in favour of the account given by Holden ,
and we have the course of conduct of Mrs . Holden following
the marriage—her execution of the will in favour of her hus-
band and allowing her husband to be in receipt of the rent s
and profits of the property—all being referable to the contrac t
deposed to by her husband and inconsistent with any contentio n
that Mrs. Holden had become the absolute owner of the property ,
not impressed with any trust in favour of her husband . Un-
questionably, had the husband (Holden) predeceased his wife ,

MCPHILLZPS, then and in that event the property would have become veste d
J .A .

absolutely in the wife, freed of any trust ; as it is, the wife has
predeceased the husband, the situation therefore is that th e
devise of the Fender Hotel property to other than the defend -
ant is invalid and of no effect, and cannot be allowed to prevail
over the irrevocable contract which, in my opinion, has bee n
fully and completely established . The devisee of the property ,
Maria Fltham Buscombe, the mother of the late Mrs. Holden ,
the devisee under the later will of Mrs. Holden (defendant l y
counterclaim) should be declared to be the trustee of the prop-
erty for Holden (plaintiff by counterclaim), and all prope r
directions should be made which will admit of Holden becomin g
upon the books of the Land Registry office the absolute owner
of the property, viz ., lot 7, block 33, district lot 541, group 1 ,
Vancouver District, or such other declaration as will effectuat e
the terms of the contract and vest the Fender Hotel property i n
I [olden (Howard v . hiller, supra) . It follows that, in my
opinion, the appeal should be allowed .

IACDONALD, J .A . : In August, 191.1, the appellant immedi-
ately preceding his marriage to Lillian Eltham Buncombe, since

J.A.

deceased, a stepdaughter of the defendant by counterclaim,
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Henry Arthur Buscombe, handed to her a conveyance of wha t
has been styled the Pender Hotel property duly executed bu t
not acknowledged for registration purposes. On or about the
30th of November, 1911, Mrs . Holden executed a will devising
all her property to the appellant and at or about the same tim e
the conveyance was completed by his acknowledgment . The
appellant contends that an oral agreement was entered int o
between him and Mrs. Holden shortly before the marriage b y
which he was to make out this deed, place the property in her
name, he, however, to retain the rents and profits, while she ,
on her part, was to execute a will leaving to him her persona l
property and the Pender Hotel property so conveyed as afore -
said . The acknowledgment of the deed, it is claimed, was pur-
posely delayed until the execution of the will . On the 14th of
January, 1920, Mrs. Holden executed another will, devising the
Pender Hotel property to her mother, Maria Eltham Buscombe ,
appointing Henry Arthur Buscombe, the defendant by counter-
claim, her executor . This will was attacked at the trial on the
ground of the incompetency of the testatrix, but the learned trial
judge's finding against that contention was not questioned on
this appeal .

Appellant contends, however, that the oral agreement abov e
referred to was established, or should be held to be proven, an d
that Mrs. Holden could not in law by the later will rende r
this nugatory.

The first question to decide is whether or not such an ora l
agreement was, in fact, entered into as alleged or at all . The
learned trial judge found that the appellant "failed to estab-
lish the agreement upon which he relies." He also sets out,
in his judgment, Mr. Holden 's version of the alleged agreemen t
as given on his examination for discovery and in evidence a t
the trial. Mr. Holden was the only witness who could testif y
on this point, and the learned trial judge was right in subjectin g
his testimony to that close scrutiny which the Courts requir e
where the estate of a deceased person is involved. The quota-
tions fairly taken by the learned trial judge from appellant ' s
examination for discovery gives a very hazy conception of a
concluded arrangement of any kind, in fact it appears there -

COURT O F

APPEAL

1924

Oct . 7 .

BUSCOMB E

V .
HOLDEN

MACDONALD ,

J .A .
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from that the appellant "can't say definitely," to quote hi s
own words, whether or not an agreement was reached . He is
not clear either in his evidence on discovery as to the time th e
discussion took place from which the agreement is to be inferred .
Had appellant 's evidence on discovery been tendered in th e
same form at the trial it could hardly be contended that, accept-
ing that evidence, the agreement was established . At the trial ,
however, he was more explicit . He testified that they "cam e
to an agreement " before the wedding, and that agreement in
effect was that h e
"was to make out this deed with the exception of notarying them—that i t
was to be handed to her on the night of the wedding and she was to mak e
a will leaving her personal property and my building that I was putting
in her name to me, that I was to have all the revenue from the propert y
and the property was to remain mine as long as she lived ."

His Lordship, the trial judge, after stating that he reache d
a conclusion upon the facts, goes on to say that [33 B .C. 431
at p. 439] :

"Taking into consideration the various statements made by Mr . Holde n
as to his agreement with his wife, as well as the results of his cross -
examination at the trial	 I am satisfied that he has failed to
establish the agreement upon which he relies . "

I have referred in detail to the findings at the trial because
it was urged by Mr . Mayers that upon the true construction of
his judgment the learned trial judge merely meant to set ou t
the evidence bearing upon the alleged contract, accept that evi-
dence as true, and then wrongly drew the inference that it di d
not disclose a contract. If I accepted that interpretation of
the reasons for judgment different principles would apply, a s
this Court would be free to draw a different inference from th e
evidence and find that a concluded contract is disclosed . I
cannot, however, accept this interpretation of the learned tria l
judge's reasons for judgment . There is a clear finding of fact ,
not that the evidence, as set out, was accepted but rather that
ex facie it should not be accepted, particularly in view of th e
various statements made by the appellant and the result of hi s
cross-examination. It is quite true that all the circumstances,
the execution of the deed, unacknowledged until the will wa s
made, the receipt of rents and profits by the appellant in th e
meantime, might well be referable to such an agreement as

COURT OF
APPEAL

1924

Oct . 7.

BUSCOMBE

V .
HOLDEN

MACDONALD ,
J .A .
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alleged but not conclusively so . It is equally conceivable that COURT O F
APPEA L

the appellant, a man reputedly wealthy, should make his pro-

	

—
posed wife a wedding gift of this nature ; and also quite con- 1924

ceivable that she should will it back to him for his full enjoy- Oct . 7 .

ment should she predecease him and afterwards change her BUSCOMBE

mind and devise it to her mother. In any event there is a

	

v .
HOLDEN

finding of fact by the learned trial judge, and well known
principles should be applied . See The Village of Granby v .

Menard (1900), 31 S.C.R . 14, where Mr. Justice Gwynne, a t
p. 16, says :

"In a case like the present where the trial judge, who has heard all MACDONALD,

the witnesses give their evidence before him and who has thus had an

	

J .A .

opportunity which no Court of Appeal can have of estimating the credibilit y
of the several witnesses and the value of all their evidence, has rendere d
his judgment, no judge sitting in review of, or in appeal from that judg-
ment, upon matters of fact, ought to reverse that judgment, unless it b e
shewn to be clearly wrong upon the evidence so taken . "

I would, therefore, not disturb the finding of the learne d
trial judge and having reached this conclusion, the appeal fail s
without the necessity of considering the questions of law argue d
before us .

Appeal allowed, Macdonald, C .J .A. and

Macdonald, J .A. dissenting.

Solicitors for appellant : Mayers, Stockton & Smith .

Solicitor for respondent : G. S. Wismer .
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REX v. PAYETTE.

Criminal law—Murder—Conviction—Accused sentenced to be hanged—
"Fit case for appear—Application to trial judge for certificate —
Grounds—Criminal Code, Sec . 1013 (b) .

REX . On an application to the trial judge on behalf of accused who was convicte d
v .

for a certificate that "PAYETTE of murder and sentenced to be hanged,it was a

fit case for appeal " under section 1013 (b) of the Criminal Code, i t
was submitted that the certificate should be granted on the ground s

afr+`

	

r`--L that the jury erred in not finding (a) that accused was insane withi n
(a

	

.

	

the statute ;' (b) that he was in such a state of drunkenness at the
J 0

		

time of the killing as to be inca pable of forming an intention to
commit the crime .

j Held, that from the wording of the statute before a trial judge gives a
certificate he should have an opinion or belief of the fitness of the
appeal upon the questions of fact or mixed questions of law and fact .

q 7 – q_ The questions raised are essentially for a jury to decide and in suc h
l

	

circumstances the certificate should be refused .
Accused was charged with having murdered his wife at Notch Hill in th e

County of Yale and Province of British Columbia . There was no
direct evidence shewn by the proceedings at the trial that the place

- 3

		

known as "Notch Hill" was within the County of Yale or the Province
of British Columbia or that accused's wife was killed in such county.

Held, that after a verdict, such an omission in the evidence is not a
ground for appeal .

11~ OTION to the trial judge by a prisoner convicted of murde r
and sentenced to be hanged, for a certificate that "it is a fi t
case for appeal" under the provisions of subsection (b) of sec -

statement tion 1013 of the Criminal Code. The facts are set out in th e
reasons for judgment . Heard by MACDONALD, J . at Vancouver
on the 9th of October, 1924 .

A . D. _lfacinlyr'e, for accused .
Archibald, for the Crown.

24th November, 1924.

MACDONAr,D, J . : William Joseph Payette was, on the 9th
of October, 1924, found guilty at the Kamloops Assizes, of th e
murder of his wife and was sentenced to be hanged on the 25t h
of January, 1925 .

Coimsel for Payette applied to me, as the trial judge ,

Judgment
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under the provisions of subsection (b) of section 1013, of the MACDONALD,
J.

Criminal Code, for a certificate that "it is a fit case for appeal . "
I requested that the grounds upon which the application wa s
based should be outlined in writing. I did not feel disposed
to consider the matter upon verbal statements .

With the consent of the Crown a further notice has been
filed, and attached thereto is a summary of various reason s
advanced, for granting such a certificate .

Counsel submitted that, as far as questions of fact alone wer e
concerned, the certificate should be granted upon the ground ,
that the jury erred in not finding that Payette was insan e
within the statute, or, in the alternative, finding that he was in
such a state of drunkenness, at the time of the killing, as to be
incapable of forming an intention to commit the crime of whic h
he was charged .

This subsection is only invoked where questions of fact alon e
or mixed questions of law and fact are involved. Aside from
the two grounds mentioned, the reasons, presented for considera-
tion, almost entirely deal with questions of misdirection, non-
direction and other matters of like nature involving questions o f
law.

No authorities have been cited that might assist a trial judge ,
in determining upon what basis he is to proceed in granting or
refusing the certificate. It seems to me, however, that from
the wording of the statute, he must surely, before giving a
certificate, have an opinion or belief of the fitness of the appeal ,
upon the questions of fact or mixed questions of law and fact .
The burden of responsibility would thus appear to be greate r
than if he were asked to grant leave to appeal .

Since the application was first launched, I have had an oppor-
tunity of reading the shorthand notes of the proceedings of th e
trial. Their perusal has not affected the opinion I entertained
at the outset, that the case was one essentially for a jury t o
decide . I endeavoured to make that position clear in my charg e
to the jury. I feel that, under the circumstances, I should
refuse the certificate under said subsection (b), that "it is a
fit case for appeal." Refusal is discretionary and not a finality :
see Sibley on Criminal Appeal and Evidence, p. 28 .

1924

Nov . 24.

REY
v.

PAYETT E

Judgment
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In thus refusing the certificate, I wish to draw attention to a
matter which was not taken as a ground for appeal . I should
add that, in any event, it, was not of a nature which woul d
have affected my decision.

Payette was charged with having murdered his wife a t
"Notch Hill," in the County of Yale, and Province of Britis h
Columbia . It was stated to be a station on the C.P.R., 20
miles from Salmon Arm. Charles Newman of that place, a
justice of the peace (presumably for British Columbia, but not
so stated), was at the scene of the killing of Mrs. Payette, and
caused the arrest of Payette after viewing the dead body. Dr.
Archibald, who knew the deceased, performed a post modem
examination on her body at the City of Kamloops. Many of
the witnesses continually referred to "Notch Hill," and th e
jury doubtless had knowledgeof a place of that name east of
Kamloops, but there is no direct evidence shewn, by the pro-
ceedings at the trial, that the place known as "Notch Hill" i n
the evidence was within the County of Yale or the Province of
British Columbia, or that Mrs . Payette was killed in such
County.

I do not think, however, that after a verdict and under th e
provisions of the Criminal Code, such an omission in the evi-
dence gives a ground for appeal in a superior Court. On this
point see Lord Ellenborough in Rex v. Johnson (1805), 6 East
583 at p . 598, where he quotes with approval a portion of th e
judgment of Lord Mansfield, in the case of Mostyn v . Pabrigas

(1774), 1 Cowp . 161 at p. 172, as follows :
"`In every case to repel the jurisdiction of the King's Courts you mus t

shew a more proper and sufficient jurisdiction ; for if there be no othe r
mode of trial, that alonewill give the King's Courts a jurisdiction .' "

Then again at p. 601, in referring to the presumption i n
favour of the jurisdiction of a superior Court, he says :

"Nothing shall be intended to be out of its jurisdiction which is not
alleged and shewn to be so . "

Lord Hardwicke is then quoted as follows, at p . 601 :
"'The rule of law is, that in a plea to jurisdiction, Iike a plea in abate-

ment, where it is to a Court of general jurisdiction, you must also she w
where the jurisdiction vests, as well as negatively that it is not there .' "

I thought it only fair to mention this matter, so that al l
parties concerned might be aware of the situation .

Certificate refused .

MACDONALD ,
J .

1924

Nov . 24.

REx

V.
PAYETTE

Judgment



XXXIV.] BRITISH COLUMBIA REPORTS .

	

315

BODY v. BODY .

Husband and wife—DetinueAction to recover real property—For the
recovery of furniture and an accounting—R .S .B .C . 1911, Cap . 152,
Sec. 12 .

BODY

Husband and wife with their joint savings and moneys borrowed from the

	

Bons
wife's brother purchased a home on 14th Avenue in Vancouver in
May, 1916 . They sold this property at a considerable profit and
purchased a house on Quebec Street in October, 1920 . Both properties
were in the plaintiff's name until January, 1922, when the Quebe c
Street property (in which the family resided, including the wife' s
mother, sister and her husband) was transferred to the wife's name.
In January, 1924, the husband was ejected from the house . The
husband brought action against the wife for a declaration that his
wife held the Quebec Street property as trustee for him, for the retur n
of certain furniture and for an accounting in relation to a joint bank
account kept by them. On the trial the husband did not set up any
trust but stated that when he made the conveyance to his wife i n
1922, he did so on her undertaking that the members of her family
would vacate the home and this was never carried out .

Held, that although the plaintiff's evidence of the facts should be accepted
he cannot succeed as to the house as there was no amendment of th e
pleadings asked for or granted and even if there had been the onl y
claim he could set up would be that he had made a conveyance for a
consideration that had failed and his action would be either fo r
specific performance or damages ; further, his action for the recovery
of the furniture is precluded by section 12 of the Married Women' s
Property Act .

ACTION by a husband for a declaration that his wife hel d
certain lands for him as trustee ; that certain moneys with-
drawn from their joint account by her be returned and for the statemen t
return of certain furniture that belongs to him . The facts ar e
set out in the head-note and reasons for judgment .

Eyre, and J. II. L. Morgan, for plaintiff .
J. TV. deB. Farris, K.C., and Sloan, for defendant.

17th November, 1924 .

MCDONALD, J . : I have retained judgment in this matte r
hoping that the parties would reach a settlement, but now under- Judgment

stand that no settlement can be reached . The plaintiff is the

MCDONALD, J .

192 4

Nov . 17 .
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nrcnoNALn, s . husband of the defendant and, on 10th December, 1923, issue d

1924

	

a writ against her claiming a declaration that his wife held

Nov.17 . certain lands as trustee for him and also claiming certain money s
of the plaintiff withdrawn by the defendant from their joint

BODY bank account . At the trial, I allowed the plaintiff to amend
BODY his writ by adding a claim for the return to him of certai n

furniture later referred to in the statement of claim delivered
in this action . The statement of claim sets up that plaintiff,
on or about 15th January, 1922, being the registered owner o f
certain lands in the Municipality of South Vancouver, know n
throughout the action as the Quebec Street property ,
"arranged with the defendant that he should execute a conveyance of th e
above described property to the defendant which said conveyance was to
be held by the defendant unregistered and to be returned to the plaintiff
on demand but the defendant, without the consent or knowledge of the
plaintiff, immediately afterwards registered the said transfer and th e
property now stands in the name of the defendant,"

and the statement of claim further contains a claim for a n
accounting and for payment of such amount as shall be foun d
owing by the defendant to the plaintiff .

The parties were married in 1913 and lived together as man
and wife in the City of Vancouver until January, 1924, whe n
the plaintiff was ejected from the house in question by his wif e
and her mother .

During their married life, the defendant acted as banker for
the family, the bank account containing the joint savings of
husband and wife being kept in a joint account until April ,
1921, when the defendant transferred the balance then in the .
bank to her own name . With the plaintiff and defendant lived
the defendant's mother and sister and the sister's husband, s o
that whatever other complaints the plaintiff has, he cannot com-
plain that he has not had sufficient opportunity to becom e
acquainted with his wife's family. With the joint savings,
and with some moneys borrowed from the defendant's brother
and brother-in-law, a home was purchased about May, 1916 ,
on 14th Avenue in the City of Vancouver, and this was after -
wards sold at a considerable profit and the property in question
in this action was purchased in October, 1920. The 14th
Avenue house, as well as the Quebec Street house, remained in

Judgment
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the name of the plaintiff until 10th January, 1922, when the McooNALD, J.

Quebec Street house, in which the family then resided, was

	

1924

conveyed by the plaintiff to the defendant . In December, Nov . 17 .

1923, the defendant granted to her mother a lease of the Quebe c
Street house, and in January, 1924, as above stated, the plaintiff

	

Boar

was ejected from the house . It is said that he was guilty of Bons

certain misconduct in that he was addicted to the use of liquor .
This is probably true, but it is also true that his addiction to
liquor did not prevent him from contributing to the family
fund something like $11,000, even though some two and a
half years of his married life were spent in the Army, durin g
which time his wife received his separation allowance, as wel l
as a considerable proportion of his pay.

On the trial, the plaintiff did not set up any trust, as allege d
in the statement of claim, but stated that when he made th e
conveyance to his wife in January, 1922, he did so on he r
undertaking that the members of her family would vacate the
home, which undertaking she has never carried out . I accept
the plaintiff's evidence in this regard, though it is contradicted
by the defendant and her mother. I find myself, however ,
unable to give judgment for the plaintiff because, in the firs t
place, no amendment has been asked for or allowed, and, i n
the second place, because, even if an amendment were allowed ,
the only claim that could be set up on this evidence would b e
that the plaintiff made the conveyance for a consideration which Judgment

has failed. This, I think, is, as contended by Mr . Farris, an
offer of an act for a promise, and the plaintiff's only cause o f
action in this regard would be an action either for specific per-
formance of the defendant 's promise to eject her family from
the house or for damages for her failure to do so.

As to the plaintiff's claim to recover the furniture in th e
house, of which he has been deprived the use, it seems to m e
he is again out of Court . In this connection, I should say I
allowed the defendant to amend her defence so as to deny th e
allegations contained in paragraph 10 of the statement of claim .
This I take to be an action in delinue and the husband, by
virtue of section 12 of the Married Women's Property Act,
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ManoNALD,J . R.S.B.C. 1911, Cap. 152, is prevented from suing his wife fo r
a tort .

I have no difficulty in reaching a conclusion on the facts that
the furniture does belong to the husband for, as I recollect th e
evidence, it was not disputed that he purchased the same.
Nevertheless, as stated, I think he cannot recover .

As to the claim for an accounting, as I understand th e
plaintiff's evidence, the only two items as to which he com-
plains that the wife used his money, without authority, are a n
item of $125 which she took to pay her expenses to New York
in connection with the business of the millinery firm by whic h
she has been, and is employed, and an item of $660 which sh e
paid through her mother to her brother on account of the deb t
owing by the plaintiff to said brother. These moneys, I think,
the defendant had no right to use . There is, of course the diffi-
culty that the plaintiff's and defendant's money were mingle d
but that is largely (and entirely since 7th April, 1921) th e
fault of the defendant . The plaintiff is entitled to judgment
against defendant for these amounts, viz., $660 and $125, o r
a total of $785 .

If I may say so, I regret that I feel unable to give the plaintiff
further relief, for I think he has been badly used, but, as I
understand the law, this is all the relief to which he is entitled .

192 4

Nov . 17 .

Bonv
v.

Bony

Judgment
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BRITISH COLUMBIA TELEPHONE COMPANY v.
THE SHIP ARABIEN .

Admiralty law—Action for damages — Negligence in dropping anchor —
Burden of proof-Conflict of evidence .

	

Nov . 29 .

	

In an--action for damages for injury caused by the defendant ship to the BRITISH

	

( Fe)
plaintiff's telephone cable at North Vancouver such damage being

CoLUMSIA
TELEPHONE

alleged to be due to the negligent manoeuvres of the ship in dropping

	

Co.
her port anchor when berthing at Wallace's new pier, as those in

	

n•
charge knew or should have known that it would foul the said cable, TxE Sxlr

the evidence submitted included a number of charts, plans, documents
ARARIE2

and a large body of evidence technical and otherwise which upon th e
pivotal point of where the anchor was actually dropped is sharply
in conflict.

Held, that the onus is on the plaintiff and as in the particular circum-
stances the onus of establishing negligence has not been discharged ,
the action should be dismissed .

A CTION to recover damages for injury to the plaintiff's tele-
phone cable at the foot of Lonsdale Avenue, North Vancouver,
owing to the negligent dropping of the port anchor of th e
defendant ship when berthing at Wallace's new pier . Tried Statemen t

by MARTIN, Lo. J.A. at Vancouver on the 2nd, 3rd and 4th
of July, 1924 .

McPhillips, K .e., and H. M. Smith, for plaintiff.
Griffin, and Sidney Smith, for defendant .

29th November, 1924.

MARTIN, Lo. J .A. : This is an action to recover damages fo r
injury caused by the defendant ship to the plaintiff's telephone
cable at North Vancouver in the vicinity of the ferry slip at
the foot of Lonsdale Avenue on the 19th of October, 1923, such
damage being alleged to be due to the negligent manoeuvre o f
the ship in dropping her port anchor when berthing at -Wallace' s
new pier, which is 128 feet to the east of the east leg of the
North Vancouver Ferry landing .

Several legal questions are raised and two questions of fact ,
which have engaged my prolonged consideration, owing to thei r
nicety. I deal now with the questions of fact, and the first of

31 9

MARTIN,
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192 4
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Judgment

them is as to the propriety of the anchor being dropped at all ,
as a matter of good seamanship, in executing the said mamnuvre .
As to this I entertain no doubt what the answer should be,
because the evidence greatly preponderates in favour of tha t
course having been adopted as a prudent and seamanlike on e
in the circumstances, and I so find.

The second question is pinch more difficult, and it involv es
the consideration of the allegation of negligence as set out i n
the statement of claim and preliminary act, that those i n
charge of the Arabien let down her anchor in a place wher e
they knew or should have known that it would foul the sai d
cable. In seeking a satisfactory answer to this allegation I
have found not a little difficulty, because it has necessitate d
the close consideration of a number of charts, plans, documents ,
etc., and a large body of evidence, technical and otherwise ,
which, upon the pivotal point of where the anchor was actually
dropped, is sharply in conflict . I have not found it an easy
matter to reach a conclusion which is entirely satisfactory, bu t
after the most careful consideration I find myself unable to
reach any other than that the onus of establishing negligenc e
has not in the particular circumstances been discharged, despit e
the able presentation by Mr . McPhillips of the plaintiff 's case .
I do not think it would he profitable to attempt to review th e
voluminous evidence and set out the facts in detail, and th e
inferences therefrom, which have led me to this conclusion, and
I am the more moved to refrain from so doing because th e
location of the cable has been moved since the accident and no
public benefit would result therefrom .

Such being my view of the absence of negligence upon th e
merits of the ease in fact, it is not desirable that I should ente r
upon a consideration of the remaining questions in law, an d
therefore I pronounce jnd4 meat in favour of the defendant, an d
the dismissal of the action with costs following g hat event .

.1 c/ion, dismissed.
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1924
Practice—Winding-up Act—Orders of another Province against contribu- Nov .21 .

tories—Procedure to enforce—R .S.C . 1906, Cap . 144, Secs . 126 and 127 .
IN AE HOME

To enforce an order of the Court of another Province made under the BANK O F

Winding-up Act the registrar should, on production thereof, enter same CANADA AN D

without direction as an order of the Supreme Court of British wINDING-ur
ACT

Columbia and proceed upon same as an ordinary record of that Court .

MOTION by the liquidators of the Home Bank to have two
orders against contributories in the Supreme Court of Ontario

Statement
made orders of the Supreme Court of British Columbia . Heard
by MACDONALD, J. at Victoria on the 21st of November, 1924 .

D. M. Gordon, for the motion : This application is made to
settle the practice in this Province under sections 126 and 12 7
of the Winding-up Act . We wish to issue execution in this
Province, but the registrar considers it so novel a proceeding
to issue process on anything but a record of the Court that h e
wishes a ruling from this Court . The point appears to be a
new one in this Province . There are two Canadian decisions :
Re Dominion Cold Storage Co . (1898), 18 Pr . 68 ; and In the

Matter of the Winding-up Act, and in the Matter of the Argumen t
Sovereign Bank of Canada, in Liquidation (1915), 43 N.B.R.
519. The latter is based on winding-up rules in New Bruns -
wick which have no parallel here. In the former, Rose, J.

refused to follow the English practice, which requires a motion .
The English statute is substantially the same as the above sec-
tions of the Winding-up Act. Besides the cases cited by Rose,
J. see In re Scottish Pacific Coast Mining Company (1886) ,
W.N. 63 ; and Cf. Masten and Fraser on Company Law, 2nd
Ed., 872 . The form of order asked for is to be found in Seton
on Decrees, 7th Ed ., Vol . 1, p. 194 .

21st November, 1924 .
MACDONALD, J . : No order will be made as a motion is not Judgment

necessary. The proper practice is for the registrar without

IN RE HOME BANK OF CANADA AND TH E
WINDING-UP ACT.

321

MACDONALD,
J.

21
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MACDONALD, any special order or direction to enter such orders, as orders o f
J .

the Supreme Court of British Columbia, and to proceed upo n
1924

	

same as ordinary records of that Court .
Nov.21 .

	

Order accordingly .

IN RE HOM E
BANK O F

CANADA AN D
WINDING-UP

ACT

MACDONALD,

	

HARVEY v. SYLVIA COURT LIMITED .
J .

(At Chambers)
Practice—Discovery—"Officer or servant"—Application to bailiff Margina l

rule 370(c) .

In an action against a landlord for damages for illegal distress the bailiff

HARVEY

	

(not being a party to the action) is not subject to examination for

v,

	

discovery.
SYLVI A
COUR T

LIMITED APPLICATION by the plaintiff in an action for illegal dis-
tress, for an order for examination of the bailiff who ha d
carried out the sale . The plaintiff had already examined th e

Statement defendant Company's manager for discovery but was unabl e
to obtain discovery as to the sale of the furniture . Heard by
MACDONALD, J . at Chambers in Vancouver on the 13th of
October, 1924 .

J. A . Maclnnes, for plaintiff : As the landlord's agent for a
particular occasion the bailiff comes within the term "servant"
and was examinable in regard to his acts on the particular
occasion.

Gibson, for defendant : Inasmuch as he was engaged i n
an independent employment he was not a "servant" within th e
meaning of the rule.

13th October, 1924 .

MACDONALD, J . : A bailiff who has carried out the sale and
made his returns to the landlord cannot be examined for dis-
covery. It is clear he is not an officer of the defendan t
Corporation. Without deciding whether he " comes within the
term "servant," even if he were, his services were complete d
and he would be at most a "past servant." Marginal rule

192 4

Oct . 13 .

Argument

Judgment
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Application dismissed.

BLAIR AND BLAIR v. DICE AND PEOPLES.

Fraudulent conveyances—Agreement for sale to innocent purchaser —
Necessary parties—Evidence—Hearsay—Res gestee .

The plaintiffs, as execution creditors, brought action to set aside two con-
veyances of land from a husband to his wife and a subsequent convey-
ance of the same lots from the wife to her daughter . Prior to the
sale to her daughter the wife agreed to sell the lots to W. and sh e
assigned this agreement to the daughter, who obtained an order nisi
for foreclosure but at the time of the trial of this action the agree-
ment was still in force and W . in possession . The wife died shortl y
after the assignment of the agreement to her daughter . The lega l
representatives of the wife were not made parties nor was W . added .

Held, that as the wife had divested herself of all interest during her lif e
her representatives were not necessary parties and` as no relief wa s
asked against W. he is not a necessary party, but the judgment belo w
declaring the lands available for execution is subject to the prior right s
of others not parties to the action .

A witness on the trial who at the time the impeached transactions were
entered into had heard conversations between the husband and wife as
to their manner of carrying on business and the passing of mone y
between them, was not permitted to tell the arrangements betwee n
them as disclosed in the discussions heard .

Held, on appeal, per MACDONALD, C .J .A . and GALLIIIER, J.A ., that the
evidence was properly excluded, it not being with respect to a specifi c
agreement, and no foundation was laid for introducing the conversa-
tions as part of the res gestce.

Per MARTIN and MCPmnueS, JJ .A . : That there should be a new trial

323

COURT O R

APPEAL

1924

Oct . 7 .

BLAIR
V .

DICE

370(2) makes provision for examination for discovery of "any MACDONALD,

officer or servant," that is, any officer or servant at the time of (At Chambers )

discovery ; anyone who has been, but is not at the time of

	

192 4
examination an "officer" of the corporation may, on order, be Oct. 13 .
examined, but the rule being silent in regard to a "past servant"
of the corporation, the result is that such a servant is not HARVEY

v.

subject to examination. The application is dismissed .

	

SYLVIA
COURT

LIMITED



324

	

BRITISH COLUMBIA REPORTS .

	

[Von.

COURT OF

	

as the testimony tendered was directed to the transaction in ques -
APP AL

	

tion and was admissible as part of the res gestce.
The Court being equally divided the appeal was dismissed .

1924

Oct . 7
•	 APPEAL by defendants from the decision of GREGORY, J . of

]¢LAIR the 5th of May, 1924, in an action by the execution creditor s

DICE of the defendant W . C. Dice for a declaration that certain land s
in Prince Rupert being 8 lots in range 2, Coast District, ar e
the property of Dice and liable to satisfy their judgments, an d
to set aside a conveyance of the 4th of February, 1921, o f
six of the lots from Dice to his wife E . M. Dice, a second
conveyance of the 21st of March, 1921, of the two remain-
ing lots to his wife and a third conveyance of all th e
lots by the wife to her daughter Mrs . Nell J . Peoples .
The plaintiff loaned W. C. Dice $4,000 which was secured by
a promissory note made by W . C. Dice on the 8th of May, 1915 ,
in favour of the plaintiff payable in one year . The plaintiff
brought action on the note and recovered judgment for $4,511 .08
on the 23rd of March, 1923 . A writ of execution was returned

Statement
nulla bona . The defence was that in fact all the money th e
defendant had for dealing in property was advanced to hi m
by his wife, she having obtained by bequest large sums from
the estates of her brother and her uncle . The properties i n
question had been sold by Airs . Dice on the 24th of February,
1921, under agreement for sale to Messrs . Weatherly, McAdam s
and -Mc llillan, but later the daughter Mrs . Peoples brough t
action for foreclosure the purchasers being in default in pay-
ments under the agreement for sale and she obtained judgment
on the 3rd of April, 1924. Mrs. Dice died on the 8th of
September, 1921 . The plaintiff succeeded on the trial .

The appeal was argued at Victoria on the 10th and 11th of
June, 1924, before MACDONALD, C.J .A ., MAIITIti, GALLIIIE R

and MCPIIILLIPS, JJ .A .

Mayers (Gillespie, with him), for appellants : Since 190 0
Dice was using his wife 's money to try to make more. IIe
conveyed to his wife and later she conveyed to the daughte r
after she had executed an agreement for sale to Weatherly et al .

who were bona fide purchasers for value without any notic e

Argument
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and were not parties to these proceedings . We can shew this COURT OF

APPEA L
money was the wife's . This action cannot succeed : (1) The _
personal representation of the wife is not represented ; (2) as

	

1924

the land is transferred to innocent third parties no action lies . Out. 7 .
We start with the point that Mrs . Dice had about $50,000 . As BLAIR

to the assignee not being represented in the action see Bertrand
DICE

v . Hooker (1895), 10 Man. L.R . 445 . There was a bona fide

sale to Weatherly et al . : see Union Bank v . Barbour (1898) ,
12 Man. L.R . 166 at p . 168 ; The Komnick System Sandstone

Brick Machinery Co . v. Morrison (1920), 28 B.C . 207 ; Stuart

et al . v. Tremain et al . (1882), 3 Ont . 190 ; Tennant & Co . v .

Gallow (1894), 25 Ont. 56 ; Masuret v . Stewart and Lampman

(1891), 22 Ont . 290 ; Ross v . Dunn (1889), 16 A.R . 552 .

Where the wife gives the money to her husband to invest he i s
presumed to act as trustee for the wife : see Rich v. Cockel l

(1804), 9 Ves . 369 at p . 375 ; Mercier v. Mercier (1903), 2
Ch. 98. On the question of acts of bankruptcy see Bateman v .

Bailey (1794), 5 Term Rep . 512 ; Rouch v. Great Western R .

Co. (1841), 1 Q.B. 51 ; Ridley v. Cycle (1832), 9 Bing. 349.
As to fraudulent preference see The Molson Bank v. Halter

(1890), 18 S.C.R. 88 ; Stephens v . McArthur (1891), 1 9
S.C.R. 446 ; Gibbons v. McDonald (1892), 20 S.C.R. 587 ;
Benallack v. Bank of British North America (1905), 36 S.C.R.
120 . The statute does not apply as against the equitable inter -
est of a bona fide purchaser .

	

Argument

Craig, K.C., for respondents : The case depends largely on
Dice's evidence and the judge did not believe him . He sold
to Weatherly for $24,640 of which $6,000 was paid down an d
then swore to a valuation of $4,150. The sale to Weatherly
does not defeat the action . Tennant & Co. v. Gallow (1894) ,
25 Ont . 56 does not apply as at the time the judgment below
was given the Weatherly interest had ceased to exist : see Best

v. Dussessoye (1920), 2 W.W.R. 275 . Mrs . Dice or her
representatives are not necessary parties : see Bank of Montreal
v. Black (1894), 9 Man. L.R. 439 ; Scott v . Burnham (1872) ,
19 Gr. 234 ; Beattie v. Wenger (1897), 24 A.R. 72 ; Weise

v . Wardle (1874), L.R. 19 Eq. 171 ; Gallagher v . Beale (1909) ,
14 B.C. 247 . The Court should look on the evidence of rela-
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COURT OF tives with suspicion :

	

see Koop v . Smith (1915), 51 S.C .R.
APPEAL

554 ;

	

Union Bank v . Murdock (1917), 28 Man. L.R. 229.
1924 That this rule particularly applies here see Greene, Swift &

Oct . 7 . Co. v. Lawrence (1912), 2 W.W.R. 932 .

GLAIR

	

Mayers, in reply : If the Weatherly agreement was a goo d

Cur. adv. vult .

7th October, 1924 .

MACDONALD, MACDONALD, C.J.A . : I agree with the reasons of my brother
C .J .A.

GALLIIIRR.

MARTIN, J.A. : This is an action by certain executio n
creditors to have declared void as against all creditors two con-
veyances of land (dated 4th February, 1921) by the judgmen t
debtor to his wife, and a subsequent conveyance of the same
land (dated 25th July, 1921) from his wife to their daughter ,
Mrs . Peoples, who is a defendant, but not so the wife . Judg-
ment was given below as above prayed and also declaring tha t
the lands "are available for execution under the judgment o f
the plaintiffs against the defendant 	 and under the
judgments of other judgment creditors of said defendant . "

The case presents some unusual features and therefore I
have carefully read and considered all the evidence and proceed-
ings below, and the authorities cited, and many others .

MARTIN, J .A . Several grounds of appeal are advanced against the sai d
judgment, the first being that the legal representative of th e
wife, who died 8th September, 1921, should be a party to th e
action. It will be noted that there are really two actions in-
volved herein against two distinct persons upon two distinc t
transactions, i.e ., the first between the husband and the wife ,
and the second between the wife and the daughter, and differen t
considerations would apply to them according to the facts estab-
lished by the evidence . The matter is further complicated by
the fact that on the 24th of February, 1921, the wife entere d
into a written agreement to sell the said lands to Weatherly
et al . for $24,640, of which $6,000 were paid in cash, and the
balance to be paid in four annual instalments terminating in
1925, but default has been made in the payment of the instal-

v .

	

contract the action is barred .
DICE
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ments and a large sum was overdue at the commencement of COURT OF
APPEAL

this action on 26th April, 1923, but the purchasers were stil l
in possession at the date of the trial, 1st of May last . This 192 4

agreement was assigned by the wife to the daughter on 29th Oct . 7.

July, 1921, who sued to enforce the same for foreclosure and BLAI R

cancellation and forfeiture of payments upon default, and on DICE

the 3rd of April last she obtained a judgment to that effec t
fixing the 3rd of May last for payment of $16,915 .80, and in
default that foreclosure, forfeiture and cancellation would fol-
low together with delivery of possession . There is no evidenc e
before us to shew that default was made in the said payment,
and on the 5th of May, when the argument below was held
(after adjournment after the evidence was closed on the 1st )
and the terms of the judgment were being discussed, the learne d
trial judge treated the purchasers, still in possession, as being
still entitled under their agreement, though it was not, appar-
ently, registered, doubtless in accordance with the principle o f
the decision of the Full Court in Entwistle v. Lenz (1908), 14
B.C. 51. But however that may be, at the time of the com-
mencement of the action the agreement was in force, and as it
is admittedly a bona fide one, the innocent purchasers' interest,
whatever it may be, must be recognized and not curtailed . In
the circumstances it is submitted by the respondent that th e
wife is not a necessary party, which submission can only b e
based upon the ground that she has no remaining interest in the MARTIN, J.A.
subject-matter (having conveyed it to her said daughter), whic h
again depends upon the circumstances of each case and in thes e
at Bar I am of opinion that she has divested herself of an y
interest and need not be represented, and the two impeached
transactions constituting no more than separate links in a chain .
The daughter is a proper defendant because she stands wholly
in her mother's shoes, who was grantor of the legal estate an d
assignor of the vendor's interest in the equitable one created by
the agreement for sale to Weatherly, and the daughter therefor e
is alone interested in supporting those transactions.

Second, it is objected that this action cannot be maintaine d
because no relief can be given under the statutes owing to th e
said sale to Weatherly, which cannot be set aside, and Union
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COURT OF Bank v . Barbour (1898), 12 Man. L.R. 166, wherein the lead-
APPEAL

mg cases are considered by Chief Justice Taylor, is relied on ,

	

1924

	

and after examining them I think, if I may say so, that learne d

	

Oct . 7 .

	

judge correctly expressed the law upon the facts and statut e

	

BLAIR

	

before him, but they differ in essentials from those before us ,

DcE viz., there the conveyance to the innocent purchaser was a n
absolute one (p . 168) for an expressed consideration of $950 ,

and though over one-third of it was in fact still due yet it wa s
held that the "[creditors] could not on the authorities call upo n
[the fraudulent grantee] to account for the money and no mor e
can they call upon [the innocent purchaser] to do so" (p . 172) .

But here there is still a valuable interest in the vendor unde r
the executory agreement which is available to creditors quite
apart from that acquired by the equitable owner—The Canadian

Bank of Commerce v. The Royal Bank of Canada (1921), 2

W.W.R. 462 at p . 464 ; 29 B.C . 407 at p . 411. And I am
also of opinion that under section 5, Cap. 94, R.S.B.C . 191 1

(the Fraudulent Preferences Act), the "money or other pro -
ceeds" of an invalid sale or disposal of any property real or
personal" may now be followed, i .e ., "recovered" in the way
provided by that section, viz ., by "any action by a person who
would be entitled to seize and recover the property if it ha d
remained in the possession or control of the debtor or of th e
person to whom the gift, conveyance," etc ., "was made." Un-

MARPIi, a .' fortunately the statement of claim does not ask for any relie f
of that kind or set up any facts to support it, but asks that
the said conveyances be declared void as against creditors an d
also that the lands be "declared to be the property of th e
defendant," the judgment debtor, differing in this importan t
respect from the Union Bank case, supra, and several other
eases of a similar nature in Ontario . In the last-mentione d
case no statute was invoked to support it, as here, because sec -
tion 34, Cap. 7, R.S. Man. 1891, was, I assume, not considere d
to cover it, being regarded, presumably, as restricted to seizure
and recovery by process of execution, no right being given t o
bring "any action" therefor, as our statute does, and as the
later very similar Manitoba statute also does by section 49, Cap ,
8, R.S. Man. 1902. In Robertson v . Holland (1888), 16 Ont.



XXXIV.] BRITISH COLUMBIA REPORTS .

	

329

532, it was held that the Ontario statute, with a section very COOUPRE L

F
similar to ours, at that time only permitted an assignee for

	

—
creditors to follow and recover moneys due on a bona fide sale, 1924

pp. 538, 540, 543, and therefore ordinary creditors could not Oct . 7 .

do so . No amendment of the pleadings was asked to overcome BLAIR

this difficulty and unless one is applied for and granted I think
DcE

the statute cannot be invoked to assist the plaintiffs .
Third, it is objected that the purchasers under the agree-

ment should be made parties but as nothing has been allege d
against them (as was done in the said Union Bank case) I do
not think that is necessary. But the judgment the plaintiffs
have taken and entered does, I think, go too far and prejudi-
cially affects the purchasers' rights by declaring at large tha t
the lands "are available for execution under the judgments "
of the plaintiffs and other creditors, without any restrietion
being made to safeguard the purchasers ' equitable ownership ,
and so I should like to hear counsel further upon this point .

Fourth, it is objected that certain evidence was wrongly
excluded, particularly that of D. H. Rice of Vancouver, a
real-estate dealer who testified that he knew both the defendan t
debtor, Dice, and his wife very well and had dealings with
both of them, and that they were often together in his office i n
Vancouver at the time Dice was speculating in real estate, and
he heard them discuss the matter of using Mrs . Dice's money
and the investments Dice was making at that crucial time, and °IARTIN, J .a .

that "he had talks with Mr. and Mrs . Dice" about it, despite
which he was not permitted to tell what were the arrangements
between them as jointly communicated to him . I am unable
to comprehend upon what principle this all-important testimony,
which goes to the very root of the impeached conveyances an d
would throw, doubtless, much clear and badly needed light upon
them, was rejected . If both parties were living and testifie d
to the arrangement made, or declared by them to be in existence,
in Rice's presence, he could be called to support or refute tha t
testimony as a witness at first hand who had heard both parties
to an agreement make or confirm it, and he remains just a s
much a competent witness if one or both of the parties shoul d
now be dead . The evidence tendered was necessarily directed
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COURT OF to the transaction in question, which is made the paramount
APPEAL

issue in the action by paragraph 11 of Dice's defence, wherei n
1924

	

he alleges that he purchased the property in question with the
Oct. 7 .

	

separate money of his wife, which he held in trust for her, an d
BLAIR after the purchase he continued to hold the property in trus t

DcE for her and ultimately made the impeached conveyances i n
satisfaction of the trust, and at the trial he' gave evidence i n
support of that plea as he had done upon discovery, and though
his evidence often leaves much to be desired, yet for that ver y
reason the said rejected evidence of D . H. Rice is all the more
to be desired, especially in support of the separate and distinc t
defence of the defendant Peoples who stands upon a differen t
footing from Rice, and a much more favourable as well a s
stronger one.

At the time Mrs . Dice made this one visit to Vancouver, in
1906 or 1907, as D. H. Rice says, she had unquestionably sen t
a considerable sum of money to her husband and continued t o
do so "right along," as he says, during the ten years he was
there, 1901-14, and as he says that his investments of her trus t
money were made pursuant to the said agreement entered int o
at Seattle before he went to Vancouver, they would necessarily
cover, as he says they did, the impeached transactions and con -
sequently declarations made by husband and wife in the pres-
ence of D. H. Rice, disclosing the arrangement between the m

MARTIN, J .A . would obviously affect the property in dispute as being part o f
the res gestce, and are, in my opinion, of the first importance in
deciding the main issues of fact against both defendants, an d
I think that justice cannot be done in this appeal, nor below ,
in their absence, and so there ought to be a new trial . I feel
the more convinced upon this point because of the very stron g
view taken by the learned trial judge against the defendant s
which manifested itself, in my opinion, and with all respect ,
at a premature stage and doubtless led him to make the state -
ments in his reasons for judgment which were particularl y
called to our attention, viz ., that "he could not accept the evi-
dence of any of the witnesses for the defence," whereas tw o
at least, Herman and Rice, are not impeached ; and also that
the defendant Peoples "does not pretend to say she went home
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to take care of her mother with the understanding that she COURT OF
APPEA L

should be remunerated for her services," whereas she plainly
deposed to that fact twice	 that her mother had "always from

	

192 4

the very first" expressed her intention of seeing "that I was Oct .7 .

paid for my help."

	

BLAIR

There is also the fact that the assignment from Mrs . Dice p
o
f

to Mrs. Peoples of her interest under the Weatherlyagreemen t
for sale has not been attacked, nor has that transaction even
been referred to in the statement of claim, though it is obviously
of importance in deciding what is the proper judgment to make
in the unusual circumstances : the plaintiff's judgment, also, i s
only for $4,511, while the balance of the purchase-money du e
by Weatherly is nearly four times that sum . The whole in-
volved situation has caused me much difficulty in trying to find MARTIN, J .A .

a solution, and the incomplete way in which the action has been
launched prevents a satisfactory disposition thereof as it no w
stands. It does not appear clear why the judgment debtor wa s
made a party ; this objection was not raised but without an y
explanation such a course is contrary to the general rule laid
down, e.g ., Bank of Montreal v . Black (1894), 9 Man. L.R.
439, and Gallagher v. Beale (1909), 14 B.C. 247 .

This appeal must, however, in any event, be allowed for rejec-
tion of important evidence, and there should be a new trial ,
the costs of the former one abiding the event thereof .

I am prepared to entertain an application to amend, if such
should be desired, even at this late hour .

Gar zzanR, J.A . : This is an appeal from GREGORY, J. The
facts are somewhat complicated, but as the learned judge ha s
made specific findings, with which I am not disposed to dis-
agree, I will not otherwise deal with them . Two objection s
remain to be dealt with : (a) Non-joinder of parties ; (b)
wrongful rejection of evidence.

The action is to set aside certain conveyances made by th e
defendant William Calvin Dice to his wife, Ellen M. Dice
(since deceased), of certain lands and premises therein name d
and a certain other conveyance from the said Ellen M . Dice
(in her lifetime) to her daughter, the defendant Nell Jeannett e
Peoples, of the same lands, as a fraud upon creditors.

OALLIHER ,
J .A.
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Oct . 7 .

BLAIR
v .

DICE

GALLIIIER ,
J .A .

The plaintiffs sue on behalf of themselves and all othe r
creditors of William Calvin Dice, and pray for judgment that
the said lands and premises be declared to be the property of
the defendant William Calvin Dice.

The judgment declares these conveyances void and the lands
available for execution under the plaintiffs' judgment against
the defendant William Calvin Dice, obtained March 7th, 1923 ,
for $4,511.08, upon a certain promissory note given by th e
said Dice to the plaintiffs, dated 8th May, 1915, for $4,000 ,
and interest at 10 per cent. per annum .

On February 24th, 1921, Ellen M . Dice entered into an
agreement for sale of these lands to E . R. Weatherly et al ., and
later by deed dated 25th July, 1921, conveyed these lands t o
the defendant Nell Jeannette Peoples, and on the 29th of July,
1921, assigned this agreement for sale to the defendant Peoples .
The defendant Peoples brought an action for foreclosure
under this agreement and on the 3rd of April, 1924, obtaine d
an order nisi fixing the amount due under the agreement a t
$16,915 .80, and setting the 3rd of May, 1924, as the date for
payment of this amount, in default of which defendant s
Weatherly et al . were to stand debarred and foreclosed from
all title and interest in the lands in the agreement mentioned .

It was objected, first, that the legal representatives of Ellen
M. Dice should have been parties to this action, but this, I
think, is not so. She had parted with all her interest in her
lifetime and the only one who had an interest in defending the
conveyances (subject, of course, to the rights of Weatherly et

al.) was the defendant Peoples. See Waise v. Wardle (1874) ,
L.R. 19 Eq . 171. It is objected, further, that Weatherly at al .

should have been parties to the action .

It appears the agreement for sale was not registered when
this action was begun and the plaintiffs had no knowledge of
same, but even if they had, no relief is asked as against the m
and as they are not parties the judgment here cannot bind them ,
or affect their rights whatever they may be.

The judgment declares the lands available for execution, but
that, of course, would be subject to the prior rights of other
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parties not parties to the action .

	

I cannot accede to this
objection.

The only other question which I think I am called upon to
discuss is as to whether there should be a new trial on the
ground of rejection of evidence by the learned trial judge.

The evidence referred to is to be found in the appeal book
(Rice, pp. 49 to 52 inclusive) and (Herman, pp. 57 to 5 8
inclusive) . Under this head Mr . Mayers cited Bateman v .
Bailey (1794), 5 Term Rep . 512 ; Rouch v. Great Wester n
R. Co . (1841), 1 Q.B. 51 ; Ridley v. Cycle (1832), 9 Bing.
349. These are all bankruptcy cases and the evidence of
declaration by the bankrupt was admitted as evidence of an ac t
of bankruptcy. I cannot see that these cases have any bearin g
on the facts of this case .

From reading the evidence objected to, what was sought b y
Mr . Gillespie was to prove by third parties conversations be-
tween husband and wife not of an agreement between them
(because Dice himself does not establish that), but of their
manner of carrying on their business deals and the passing o f
money from one to the other. I can quite see if there wa s
now some dispute between husband and wife as to what thes e
relations were, a third party could give evidence as to con-
versations in the presence of all three, but any discussions o f
that kind affecting the interest of a party not present and par-
ticularly in the interest and not against the interest of the
parties making them, should not be admitted in evidence ,
particularly, as I have said before, when they are not in respec t
of any agreement made at the time . If these conversation s
could be said to be a part of the res gestcr then, with a proper
foundation laid, they would be admissible. I cannot deduc e
from the evidence that any such foundation was laid, the whol e
tenor of the questions, as I see it, being directed to conversa-
tions of general dealings and not as to conversations evidencin g
an agreement. Such conversations might be for the very pur-
pose of fortifying a position which did not exist in fact. To
admit such evidence would be, in my opinion, a dangerou s
procedure and would enable persons to establish contracts b y
simply relating incidents to third parties .

I would dismiss the appeal .
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McPHILLIPS, J .A . : I had the advantage of reading th e
judgment of my brother MARTIN, and being so completely of
the same mind, I do not find it necessary to add anything . I
would allow the appeal and a new trial should be had .

The Court being equally divided th e

appeal was dismissed.

Solicitor for appellants : W. D . Gillespie .

Solicitors for respondents : Bourne & DesBrisay.

MURPHY, J . SEATTLE BREWING AND MALTING CO . v. RAINIER

1924

	

BREWING COMPANY OF CANADA LIMITED .

Trade-marks — Name for beer—"Rainier"--Registration — Assignment o f

trade-mark—Validity—R.S.C . 1906, Cap . 71 .

The plaintiff, having formerly carried on a brewing business in Seattle ,

adopted the name "Rainier" calling its production "Rainier beer" and

obtained registration of the word as a trade-mark there but did no t

obtain registration in Canada until October, 1921 . The manufacture of

beer became illegal in the United States in 1919 and the plaintiff

granted to H. the exclusive right to use the trade name "Rainier" a s

applied to beer in British Columbia which was followed in November,

1922, by an agreement between the plaintiff, H., and the Rainier Brew-

ing Company Limited granting the exclusive right to use the word

"Rainier" in connection with the sale and manufacture of beer in

British Columbia, to the said company . The defendant incorporated

by letters patent of the Dominion in August, 1923, and manufactured

beer labelling its product in such manner as to be an infringement of

the said trade-mark (if valid) . In an action for infringement :

Held, that the registration of a trade-mark under the Trade Mark an d

Design Act does not entitle the applicant to protection if he is not

or does not propose to be engaged in business in Canada in the goods

to which it is applicable, further, applicant must be the proprietor

and when he has assigned the right to use a trade-mark and agreed not

to use it, he cannot obtain registration thereof . The action should

therefore be dismissed .

Statement
ACTION for infringement of a trade-mark, tried by MURPHY ,

J. at Vancouver on the 19th and 26th of June, 1924 .
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Davis, K.C. (Ghent Davis, with him), for plaintiff .
Mayers (E. Meredith, with him), for defendant .

8th September, 1924 .

MLnpH , J. : The relevant facts are hardly in dispute.
Plaintiff formerly carried on an extensive brewing business a t
Seattle, Washington. In connection with the manufacture of
beer it adopted the name "Rainier," its beer product bein g
known as "Rainier beer ." It did a large export business to
various countries, including British Columbia. It had early
obtained registration of the word "Rainier" as a trade-mark
in various countries, but not in Canada until October 11th ,
1921 .

As a result of legislation in the State of Washington, i t
was forced to cease brewing beer after December 31st, 1915 ,

and admittedly has brewed no beer since January 1st, 1916 .
The fact that it arranged with another company to use the
name "Rainier" in connection with beer brewed in Californi a
is, I think, irrelevant . Plaintiff and no one else is the party
who registered "Rainier" as a trade-mark in Canada in October,
1921 . In any event, as a result of Federal legislation the manu-
facture of beer in the United States became illegal after Januar y
31st, 1919, and the California company had to cease brewing it .

On March 30th, 1921, plaintiff purported to grant to Loui s
Hemrich the exclusive right to use the trade-name "Rainier "
as applied to beer in British Columbia for a period of 99 years,
and agreed, should it become lawful for it to resume brewing
in the United States, not to export to British Columbia an y
beer labelled "Rainier," though it reserved the right to expor t
beer under other labels .

Heinrich incorporated a company in British Columbia an d
this company manufactured beer, labelled it "Rainier," and
sold it so labelled in British Columbia from July to October ,
1921 .

As stated, plaintiff registered in Canada "Rainier" as a trade -
mark applicable to beer on October 11th, 1921. By a tripartit e
agreement between plaintiff, Hemrich, and Rainier Brewin g
Company, Limited (the company which Hemrich had incor-
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porated in British Columbia), dated November 1st, 1922, the
exclusive right to use in British Columbia the word "Rainier"
in connection with beer was purported to be conferred o n
Rainier Brewing Company, Limited . Rainier Brewing Com-
pany, Limited, did use "Rainier" in connection with its beer
product until it went into liquidation .

Defendant was subsequently incorporated by letters paten t
of the Dominion in August, 1923 . It is manufacturing beer
and selling it and is labelling its product in such a manner a s
would, in my opinion, be an infringement of plaintiff's trade -
mark if such trade-mark is valid .

I think the only conclusion to be drawn is that plaintiff ,
when it registered its trade-mark, had no intention of engagin g
in brewing in British Columbia, nor indeed in Canada . Ad-
mittedly up to date it has not done so . It registered the trade-
mark, in my opinion, that it might assign it, in so far as th e
Province of British Columbia was concerned, when so registere d
to Hemrieh or his nominee. This intention it carried out
within a month after registration was obtained .

In re Neuchatel Asphalte Company's Trade lIarle (1913) ,
2 Ch. 291, decides that a trade-mark cannot be obtained unde r
the English Act unless it is proposed to use such trade-mark i n
Great Britain in connection with the goods of the applicants
for such trade-mark.

It is argued that the facts here are distinguishable inasmuc h
as the applicants in the ease cited had never sold goods in Great
Britain bearing the mark desired to be registered, whereas ad-
mittedly plaintiff has done so. But the Neuchatel ease, as I
read it, rests on what it is proposed to do with the trade-mark
once it is registered. On page 302, Lord Ilalsbury is quote d
as follows :

"'The Trade Mark Acts are not for copyright in marks, they are t o
protect trade marks . If you have no goods you are claiming only copy-
right, you are not claiming for the purpose of protecting your trade .' "

Then it is said the wording of the Canadian statute differs
from that of the English Act. This is true, but on the vita l
questions of use and proprietorship I think the purport of th e
two Acts is the same . The English statute is to be found in
5 Edw. VII., Cap. 15. Section 3 defines "trade-mark" :
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"A `trade mark' shall mean a mark used or proposed to be used upo n
or in connexion with goods for the purpose of indicating that they ar e
the goods of the proprietor of such trade mark by virtue of manufacture ,
selection, certification, dealing with, or offering for sale . "

The Canadian statute is R.S.C. 1906, Cap. 71. Section 5
reads :

"All marks, names, labels, brands, packages or other business devices ,
which are adopted for use by any person in his trade, business, occupation
or calling, for the purpose of distinguishing any manufacture, product or
article of any description, manufactured, produced, compounded, packed o r
offered for sale by him, applied in any manner whatever either to suc h
manufacture, product or article, or to any package, parcel, case, box o r
other vessel or receptacle of any description whatsoever containing th e
same, shall, for the purposes of this Act, be considered and known a s
trade marks . "

If anything, the wording of the Canadian Act emphasizes
the idea of use of the trade-mark for the purpose of distinguish-
ing goods actually being manufactured, for it omits the phras e
"proposed to be used" which occurs in the English section .

Further, the applicant for registration of a trade-mark mus t
be the proprietor (In re Vulcan Trade-Mark (1914), 15 Ex .
C.R. 265 ; Partlo v. Todd (1888), 17 S .C.R. 196) . How can
plaintiff claim to have been the proprietor in Canada o f
"Rainier" as a trade-mark at the time of securing registratio n
when it had long before not only parted with the right to use i t
in British Columbia, a Province of Canada, but expressly cov-
enanted not to use it in British Columbia for a period of 9 9
years ?

The action is dismissed with costs .

Action dismissed .

MURPHY, J .
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CAIRNS AND WINTERBOTTOM v. BROWN .

Contract—Accord and satisfaction — Correspondence between parties —
Effect of .

Where a mortgagee offers to accept a quit-claim deed from the mortgago r
in discharge of his right of action on the covenant, the right of action
is discharged only when the agreement to accept the quit-claim i s
accompanied by delivery thereof . There must be not only accord but
satisfaction to discharge a cause of action .

APPEAL by defendant from the decision of MURPHY, J. of
the 11th of April, 1924, in an action to recover moneys du e
under a covenant in a mortgage . The mortgage was for $1,10 0
dated the 7th of September, 1920, payable in three years and
made by the defendant to the plaintiff Gertrude Winterbotto m
who assigned the mortgage to the plaintiff Caroline A. Cairns
on the 15th of March, 1923 . The defendant alleged there wa s
accord and satisfaction. The property on which the mortgage
was given was later transferred to Dr . Elliott as security fo r
a debt owing to him. On the 6th of October, 1923, Mrs .
Cairns's solicitor wrote the defendant's solicitor stating tha t
the mortgage was overdue both as to principal and interest ,
that he had heard from Dr . Elliott that he did not intend to
resist foreclosure, and that he was prepared to give a quit-clai m
deed of the property if Mrs . Brown would do the same. In
answer to this letter defendant's solicitor replied : "I shall be
glad if you will prepare the necessary quit-claim deed and sen d
it to me for execution." This letter was followed by a lette r
dated the 12th of October, 1923, the plaintiff 's solicitor en-
closing a quit-claim deed with a request to have it executed b y
Mrs. Brown and returned to him . On the 18th of October,
the plaintiff's solicitor wrote the defendant 's solicitor sayin g
that negotiations were off as to the proposed settlement as hi s
client refused to accept a quit-claim deed and intended t o
enforce payment of the amount due under the covenant con-
tained in the mortgage . The quit-claim deed was executed by
Mrs . Brown after receipt by her solicitor of the letter of th e
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18th of October, 1923 . Judgment was given for the plaintiff.
The appeal was argued at Victoria on the 24th and 25th of

June, 1924, before MACDONALD, C .J.A., MARTIN, GALLIAER ,
MCPHILLIPS and MACDONALD, JJ .A .

Hogg (Miss McKay, with him), for appellant : The defence
is accord and satisfaction. We submit there was a concluded
agreement between the parties whereby a quit-claim deed wa s
to be accepted and the defendant was discharged from furthe r
obligation. There was no undue delay in getting the quit-claim
deed signed, it being only 6 days after furnishing the dee d
that the plaintiff repudiated : see Leake on Contracts, 7th Ed . ,
659 ; Sibree v. Tripp (1846), 15 L.J., Ex. 318 ; Morris v .

Baron & Co . (1917), 87 L .J ., K.B. 145 . As to accord and
satisfaction see Elton Cop Dyeing Co., Lim. v. Broadbent cf

Son, Lim. (1919), 89 L.J., K.B. 186. In every case agains t
us there was either breach or default : see Rossiter v . Miller

(1878), 3 App. Cas. 1124 at p . 1143 ; Bonnewell v . Jenkins

(1878), 8 Ch. D. 70 ; Williams on Vendor and Purchaser, 3r d
Ed., Vol. 1, p. 480 .

J. E. Bird, for respondents : There are three letters but we
submit that Mr. Hogg's letter in reply to mine does not create
a binding contract as it is ambiguous and only amounts to a n
offer : sec Harvey v . Facey (1893), A .C. 552 ; Warner v .

Willington (1856), 3 Drew . 523. If the presumed acceptance
is ambiguous there is no contract : see Leake on Contracts, 7t h
Ed., 660. Accord in itself is not sufficient ; there must be
accord and satisfaction to constitute a contract : see Moon v .

The Guardians of the Witney Union (1837), 6 L.J., C.P. 305
at p. 312 ; Massey, Surviving Executor of Ames, Deceased v .

Johnson and another, Executors of Foyson, Deceased (1847) ,
17 L.J., Ex. 182 at pp . 188-9 ; Doe v. Cartwright (1820), 3
B. & Ald. 326 .

Miss McKay, in reply .

Cur. adv. vult .

7th October, 1924 .
3:.ACDONALD ,

MACDONALD, C.J .A. : The question at issue turns on the C .J .A .
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_ parties .

	

1924

	

The plaintiff 's solicitor, who had been instructed to tak e

	

Oct. 7 .

	

foreclosure proceedings, had a conversation with the defendant' s

the plaintiff, and if agreeable he would prepare the deed. The
answer was : "I will be glad if you will prepare the necessar y
quit-claim deed and send it to me for execution ." The deed
was sent with a request to have it executed . A few days later
the plaintiff's solicitor wrote withdrawing from the transaction .
The day after this withdrawal, and with notice of the with-
drawal, the defendant signed a quit-claim deed .

IIACDONALD, The learned trial judge held that there was an accord but
aa.A- no satisfaction . I think he was right. The offer was an offer

to release the defendant in return for a quit-claim deed ; it was
not an offer of an agreement to release her . In this it differ s
from Elton Cop Dyeing Co ., Lim. v. Broadbent & Son, Lim.

(1919), 89 L .J., K.B. 186 .
I would dismiss the appeal .

MARTIN, T .A. : This appeal depends upon the constructio n
that is to be given to the letters before us . On the 6th of
October, 1923, the plaintiffs' solicitor wrote to the defendant's
solicitor, saying that the plaintiffs held a mortgage given by
the defendant on certain lands and that the registered owner ,
Elliott, was willing to give a quit-claim deed thereof to th e
plaintiff to clear up the title and avoid the delay and expense

MARTIN, J .A . of foreclosure proceedings if the defendant would also give a
like quit-claim deed to the plaintiff of her interest, and con-
cluded :

"I shall be pleased if you would advise me whether Mrs. Brown wil l
execute a quit-claim deed if I prepare same, in which case I will als o
prepare one from Dr, Elliott and thus get the title cleared up without th e
delay and expense of foreclosure proceedings ."

To this proposal of an arrangement for a complete settlemen t
of the litigation and clearance of title in favour of the plaintiff
the defendant's solicitor answered on the 11th of October :

"I duly received your letter of 6th October, and I shall be glad if yo u
will prepare the necessary quit-claim deed, and send it to me for execution . "

CAIRNS solicitor, and as a result wrote him a letter asking whether or
v. not defendant would sign a quit-claim deed of the property t o

BROWN



XXXIV.] BRITISH COLUMBIA REPORTS .

	

341

The following day the plaintiff 's solicitors wrote thus :
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"We beg to enclose herewith quit-claim deed, Minnie Holte Brown to
Caroline Alma Cairns, which we would be glad if you would have executed

	

192 4
and return to us ."

On the receipt of this letter with inclosed deed, the defend-
CAIRN S

ant's solicitor treated the settlement as having been definitely

	

v .

agreed upon and proceeded to obtain with due diligence the BROW N

execution of the said deed, but six days after received a lette r
from plaintiff's solicitor purporting to "withdraw from all
negotiations to accept a quit-claim deed in satisfaction of the
mortgage debt" in this matter . The learned judge below hel d
that the letters "constituted at most an accord without satisfac-
tion," and the defendant appeals from that judgment . With
every respect, I can only reach the conclusion that an agreemen t
had been entered into to settle the pending action between th e
three parties concerned and to extinguish the debt by vestin g
all interests in a "cleared" title in the plaintiff . I do not think
that, in the circumstances, there is any ambiguity in the defend -
ant's reply to the offer for settlement ; to me it evinces an un-
equivocal acceptance of the proposal, and once that stage ha s
been reached the matter has got irrevocably beyond "negotia-
tions" and not one of the three parties concerned in the arrange-
ment and settlement can frustrate it by refusing to implemen t
it, either by refusing to accept the conveyance stipulated for, or
otherwise. As was said by Baron Parke in Sibrree v . Tripp MARTIN, J .A .

(1846), 15 L .J., Ex. 318 at pp . 322-3 : "Upon the whole instru-
ment, therefore, it appears to me that the real meaning of th e
parties was, to put an end to the action 	 " : the fact that
the arrangement "takes away that litigation," as Baron Alderso n
puts it, p. 325, is a "further circumstance" in support of it.
Here the case is even stronger because the plaintiff is seekin g
to repudiate a deed which she sent to the defendant for the
express purpose of carrying out the agreement, in the perform-
ance of which it is conceded that the defendant was shewing
all due diligence. This view is fortified by the decision of th e
Court of Appeal in Bonnewell v . Jenkins (1878), 8 Ch . D. 70 ,
and I refer particularly to the judgment of Lord Justic e
Thesiger, wherein he says, p . 74 :

Oct. 7 .
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"The principle established by the authorities is, that a simple acceptance
APPEAL by letter of a written offer to purchase may constitute a contract to sell ,

1924

	

although it refers to the preparation of a more formal contract . "

MARTIN, J .A .
follow as of course. In this special aspect of the matter th e
case is distinct from and stronger than any that has been cited ,
and as Warrington, L.J., said in the Elton ease, supra, 189, the
question always is : "What was the true construction and effec t
of the agreement, having regard to the circumstances under
which it was made ?" And Lord Justice Atkin said, p . 190 :

"There is no doubt that there can be no discharge of a contract afte r
breach, except by alleging an accord and satisfaction ; but, at the same
time, I think there can be no doubt but that the satisfaction may consist
in accord between the parties. It may be treated by both parties a s
satisfaction . For that proposition, although there is authority which I
will refer to . I should like to rely upon the passage in the third edition
of Bullen and Leake's Precedents of Pleadings, `Notes,' p . 478 : `A sub-
stituted agreement may be accepted in accord and satisfaction of an existin g
cause of action, the new promise only, and not the performance of it, bein g
taken in satisfaction and discharge.' I imagine that proposition is not
really disputed by counsel for the appellants . "

It follows that in my opinion the appeal should be allowed .

GALLIIIER, J .A . : I agree with the learned trial judge, an d
would dismiss the appeal .

MCPHILLIPS ,

J .A .

	

ceed. It would seem to me, with the greatest respect to the

a contract to settle a threatened law suit and convey an equit y
CAIRNS of redemption? That an accord and satisfaction may be con-
BaowN stituted by a promise to perform an agreement is the opinio n

of the Court of Appeal in Elton Cop Dyeing Co ., Lim. v. Broad-

bent & Son, Lim. (1919), 89 L.J ., K.B. 186, applying th e
decision of the House of Lords in Morris v. Baron & Co .

(1917), 87 L.J., K.B. 145, and I think that is exactly what
happened in the case at Bar, because the plaintiff's solicitor s
were endeavouring to get the defendant to agree to do th e
same thing that Elliott had agreed to do but only "providing "
that the defendant would agree to do the same as he did : it
was, in truth, a tripartite arrangement to prevent litigation
and vest a clear title in the plaintiff and once all had agreed t o
do so the actual execution of the necessary instruments woul d

If a contract to sell land may be thus "constituted," why no t
Oct. 7 .

GALLIIIER ,
J .A .

MOPILILrII's, J .A . : In my opinion this appeal should sue -
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learned trial judge, that the facts establish a contract which in COURT OF
APPEAL

law worked a complete accord and satisfaction . It is quite

	

_
apparent, when the letters hereafter appearing are read, that 192 4

the proposal made was that upon the defendant executing a Oct . 7 .

quit-claim deed, she would be released from the covenants of CAIRN S

the mortgage. The letter of the solicitor for the defendant, Mr .

	

v .
BROW N

Hogg, well indicates that the proposal was accepted by hi s
client and the promise made to execute the quit-claim deed-tha t
must be the necessary inference of fact . It is unreasonabl e
to suppose that a solicitor would, considering the frame of th e
letter of the solicitor for the plaintiffs, Mr . R. Al . Macdonald,

answer the letter in the terms he (Mr . Hogg) did without it
being agreed to by his client, i.e ., the defendant had accepte d
the proposal made and would execute the deed . How idle
otherwise to ask : "I shall be glad if you will prepare the
necessary quit-claim deed and send it to me for execution . "

The letters read as follows : [after quoting the letters which
are sufficiently set out in the judgment of MARTIN, J .A ., the
learned judge continued] .

It will be noticed that there was an interval of five day s
between the receipt of the proposal made that a quit-clai m
deed be given and the answer thereto (which admitted of tim e
for consultation by Mr. Hogg with his client), accentuating th e
reasonable inference I have pointed out .

	

MCPIIILLIPS ,
J .A .When the quit-claim deed is perused, which was the exac t

deed executed by the defendant as prepared by the solicito r
for the plaintiffs, we find this amongst the other recitals therein :

"And whereas the party of the second part [Caroline AIma Cairns, th e
assignee of the mortgage given by the defendant to Gertrude Watson ]
herein has agreed to release the party of the first part herein from th e
covenants contained in the said mortgage in consideration of her executin g
and delivering this quit claim . "

It is clear that the proposal was made and it is also clear
that it was accepted and the promise given to execute th e
necessary deed and the deed as forwarded was executed unde r
date the 19th of October, 1923 . But it is contended, and the
contention was given effect to by the learned trial judge, tha t
the execution of the deed was not effective in that the proposal
made was withdrawn . In my opinion there was no power
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under the existent facts to withdraw from the agreement com e
to. It is idle to refer to what had passed as "negotiations" —
that stage was long passed, an agreement had been effectivel y
come to.

The letter of attempted withdrawal from the plaintiff's
solicitors to the defendant's solicitor, dated the 18th of October ,
1923, reads as follows :

`"Our client has instructed us to withdraw from all negotiations t o
accept a quit-claim deed in satisfaction of the mortgage debt in this matter .
Kindly, therefore, take no further steps towards obtaining such deed . Our
instructions are to proceed upon the covenant in the mortgage against Mrs .
Brown for principal and interest due upon the mortgage . Will you kindly
advise us whether you will accept service of the writ, and oblige . "

It was incumbent upon the plaintiffs to allow a reasonabl e
time for the defendant to execute the deed, and the deed was
executed within a reasonable time, viz ., within a week of the
date of the letter forwarding the deed for execution. It will
be noted that Mr . Hogg in his letter asks that the deed be sen t
to him "for execution," and the letter forwarding it sets forth
"we beg to enclose herewith quit-claim deed Minnie Nolt e
Brown to Caroline Alma Cairns, which we would be glad i f
you would have executed and return to us ." The stage reached
was beyond the "negotiation stage ." The attempt is to recede
from a concluded contract . All that remained to be done was
that agreed to be done (the execution of the deed), and tha t
was done on the 19th of October, 1923, the day before th e
commencement of the action . Here we have all the essential s
of accord and satisfaction—the mutual agreement—the satis-
faction, i .e ., the actual execution of the agreed upon deed.
What took place amounts to a release from the covenants con-
tained in the mortgage sued upon and furnishes an answer to
the action here brought, and the action is not, in my opinion ,
upon the facts of the case, maintainable (Boosey v . Wood
(1865), 3 H. & C. 484 ; per Maule, J ., in Gabriel v. Dresser
(1855), 15 C .B. 622 at p. 628 ; Blake's Case (1605), 3 Co.
Rep. 342 ; Steeds v . Steeds (1889), 22 Q .B.D. 537 ; 58 L.J . ,
Q.B. 302 ; Blundell v .Macartney (1793), 2 Ridg. Pall . Rep.
596 ; Morris v . Baron and Company (1918), A .C . 1 ; Elton ('op

Dyeing Co., Lim. v. Broadbent & Son, Lim. (1919), 89 L.J . ,
K.B. 186) .
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I see no room for doubt whatever that what took place in th e
present case worked a complete gecord and satisfaction . It
would be inequitable and against natural justice that all tha t
occurred here should be treated as of naught . It may well
be that the defendant, upon the faith of what had been agree d
to, in some manner altered her position, and to admit of th e
plaintiffs receding from the position taken and agreed to ma y
work grave injustice. The principles of law must be applie d
in so far as possible to effectuate justice, not the working o f
injustice, which may well be the result if the judgment herei n
under appeal is upheld . I see no departure from the well- "cPJ~ALZPS,

understood principles of law governing in the matter to hol d
that that which was done was effectively done, i .e ., there was
a complete accord and satisfaction, and the execution of th e
quit-claim deed by the defendant before action brought fur-
nishes a complete answer to the action upon the covenants as
contained in the mortgage .

MACDONALD, J .A . : The respondents recovered judgment fo r
$1,214 .90 against the appellant on the personal covenant in a
mortgage . The claim was resisted on the ground that ther e
was an accord and satisfaction of the cause of action by reaso n
of an alleged agreement between the parties whereby in con-
sideration of a quit-claim deed being executed by the appellant ,
the latter was released from the covenant to pay . The learned
trial judge found against this contention, holding in effect that
there was not a concluded contract between the parties for a
release in consideration of the execution of the quit, claim deed ,
and from that judgment this appeal is brought .

The alleged agreement is contained in four letters exchanged
between the solicitors for the respective parties . Under date
of October 6th, 1923, respondents' solicitors wrote to the appel-
lant's solicitor, the material part of the letter being as follows :

"I shall be pleased if you would advise me whether Mrs . Brown wil l
execute a quit-claim deed if I prepare same . "

To this appellant's solicitor replied on October 11th, 1923 ,
as follows :

"I duly received your letter of 6th October and I shall be glad if yo u
will prepare the necessary quit-claim deed and send it to me for execution ."

34 5
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On October 12th, 1923, respondents' solicitors replied in th e
following terms :

"We beg to enclose quit-claim deed Minnie Holte Brown to Carolin e
Alma Cairns which we would be glad if you would have executed an d
returned to us . "

Then before receiving a reply to this letter, and before th e
quit-claim deed was executed, respondents' solicitors wrote on
October 18th, as follows :

"Our client has instructed us to withdraw from all negotiations to accep t
a quit-claim deed in satisfaction of the mortgage debt in this matter .
Kindly, therefore, take no further steps towards obtaining such deed . "

This letter was delivered on the 18th of October, and the quit -
claim was executed on the following day but not delivered o r
accepted .

	

-
Does this correspondence disclose a contract? I think riot .

It must be shewn that the respondents agreed to accept a qui t
claim in satisfaction of the cause of action . It is only
"an agreement to that effect, accompanied by the delivery or performanc e
of what is so agreed upon, [that] discharges [the] right of action" :

Leake on Contracts, 7th Ed ., p . 659 .
There was here an "accord" but not a "satisfaction ." i .e . ,

simply a proposal which the parties might refuse or withdra w

MACDONALn
until the consideration to be given and accepted in satisfactio n

J .A .

	

was fully executed .
The letter of October 6th does not contain an offer . It is

merely an inquiry and a statement of intention if the inquiry
should elicit a favourable response. The reply of October
11th does not advance the matter . The respondents are asked
to send a quit-claim deed for execution, but no statement i s
made that it will be executed. The transaction was simpl y
advanced a stage in order to be ready for closing should it b e
decided to do so. Then on the 12th, the quit claim is for -
warded, remains in the possession of the appellant for six day s
without execution or a statement of intention to execute, and
the respondents withdraw from the negotiations . It is clear
that there never was any concluded agreement between th e
parties. It discloses a mere proposal, unaccepted before with-
drawal . It follows that the appeal should be dismissed .

Appeal dismissed ,

Marlin and McPhillips, M.A . dissenting.

	

Solicitor for appellant : J. P. Nogg.

	

-

Solicitors for respondents : Bird, Macdonald, Bird c@ Collins.
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There is no difference between the application of a widower and
a widow under the provisions of the Testator's Family Maintenanc e
Act, for an adequate provision out of the estate in question .

PETITION by Charles Stigings, widower of Julia An n
Stigings, deceased, under the Testator's Family Maintenanc e
Act for such provision out of the estate of his said wife as th e
Court thinks adequate, just and equitable, in lieu of or in
addition to the legacy of $500 left him by his wife's will .
Husband and wife were married in September, 1920, aged 6 6
and 61 years respectively, and lived together at Hope Bay,
Pender Island, until the wife's death on the 27th of January ,
1921 . At that time the husband had no estate whatever . The
estate consisted of assets totalling $9,736.15, of which amoun t
$2,500 represented a piece of real property on Pender Islan d
and $1,000 the home property and furniture . There was n o
likelihood of a present sale of these assets at the date of th e
application . The balance of the estate consisted of a mortgag e
of $1,250 not yet due and cashable assets . The rest of the
estate was left to two brothers in certain proportions save th e
home and furniture, etc ., which were left to a nephew . Heard
by HUNTER, C.J.B.C. at Chambers in Victoria on the 29th of
September, 1924 .

R. A . WI'ootton, for the petitioner, referred to Allardice v .
Allardice (1911), A.C. 730 ; In re Livingston, Deceased
(1922), 31 B .C. 468 ; In re Hall, Deceased (1923), 33 B.C . Argumen t

241 ; Roffman v . Hoffman (1909), 29 N.Z.L.R. 425 at p. 429 .
Bullock-Webster, for the executor and beneficiaries.

HUNTER, C .J.B .C. : There being no children the husband, l
although naturally the first object of his wife's bounty, had not Judgment

been properly provided for, and there is no difference between
J

IN RE STIGINGS, DECEASED.

	

HUNTER,
C .J .B .C.

(At Chambers )
Husband and wife—Wife's will—Insufficient provision for husband—

	

—
Principles to be applied-B .C. Stats. 1920, Cap . 94 .

	

1924

Sept . 29 .

IN R E
STIGINGS ,

DECEASED .

Statement
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(At Chambers )

192 4

Sept . 29 .

IN RE
STIGIxGS ,

DECEASED .
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the application of a widower and that of a widow under the
provisions of the Act . In view of the condition of the assets ,
the order will be that in addition to the $500 left by th e
will of the deceased the husband shall have the use and
occupation rent free for the rest of his life of the home of th e
deceased, to the exclusion of all other persons save that th e
executor should be at liberty to enter thereon at all reasonabl e
times for the purposes of his executorial duties, and the us e
for life of the furniture, goods, chattels, poultry, farming-stock,
tools and effects, other than the clothing and jewellery of th e
deceased, situate in and about the home, as the same were left
at the death of the deceased. The net income of the estat e
from the date of the order should be paid to the petitioner fo r
the rest of his life, such payment not to exceed $25 per month ,
and to be paid as nearly as may be quarterly . Upon the death
of the petitioner the estate should be distributed according t o
the terms of the will. The caveat filed in the Land Registry
office is discharged and the costs as between solicitor and clien t
of all parties out of the estate .

Order accordingly .
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REX v. TEN CHINAMEN .

	

HUNTER ,
C .J .B .C .

(At Chambers )
Practice—Habeas corpus—Costs—Dominion—Retainer—R.S .B.C . 1911, Cap .

61, Sec. 1 .

	

1924

Nov . 13 .
An application for a writ of habeas corpus without any proceedings in aid, Dec. 17 .

in respect of a conviction under Dominion law is an independent civil 	
proceeding and is therefore subject to the provisions of the Crown

	

REx
Costs Act and no costs can be given .

	

v .
Where counsel appears for the Crown (Dominion) in police-court proceed-

	

TE N

ings and afterwards without instructions appears in habeas corpus Ci aAMEI

proceedings in respect to the same matter :—

	

. is opr v i
Held, that as his retainer ceased with the conviction the Dominion Govern -

ment was not a party to the subsequent proceedings and an application /0~~0 C~tri s e 7
2

e
or

for costs failed .

	

e-

	

g

APPLICATIONS for costs against the Crown on an applica-
tion for habeas corpus without any proceedings in aid . The
prisoners were ordered discharged on the ground that it wa s
not stated in the commitment that the prisoners were of Chines e
race or origin which was a jurisdictional fact necessary to con-
viction. Heard by HUNTER, C.J.B.C . at Chambers in Victori a
on the 22nd of October and 12th December, 1924 .

Lowe, and T. M. Miller, for the applications.
Clearihue, for the Crown.

13th November, 1924 .

HUNTER, C.J.B.C. : Costs were asked for against the Crown ,
but owing to the fact that the Court had to proceed with th e
trial of an action the question could not be argued, so that i t
was reserved with leave to hand in references .

The application was for a habeas corpus without any proceed-
ings in aid, and the criminal jurisdiction of the Court was not
invoked in the matter. All criminal proceedings were, there- Judgment

fore, past and closed, so that the application must be regarde d
in the circumstances as an independent civil proceeding. But,
even so, the Crown in right of the Province is charged with th e
supervision of the enforcement of the criminal law, and for tha t
purpose is represented by the Attorney-General for the Province

Statement
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HUNTER, or his nominee, who is bound to oppose applications to the Cour t
C .J .B.C .

(At Chambers) for discharge by persons under sentence, when in his opinion

1924

	

they ought to be opposed. Therefore the Crown Costs Ac t

Nov .13 . applies and no costs can be given .
Dec. 17 .

RE X
V .

TEN
CIIINAMEN

Judgment

17th December, 1924.

At the hearing of the habeas corpus application, I assume d
that Mr . Clearihue was representing the Provincial Govern-
ment, but as Mr . Lowe thought I was under a wrong impression
on this point, I directed that the matter be mentioned again a s
the judgment has not yet been entered . Mr. Lowe now applies
for costs against the Dominion Government on the ground tha t
Mr. Clearihue appeared for that Government. It now transpires
that Mr. Clearihue, having represented the Dominion Govern-
ment in the police-court proceedings, assumed that it was his
duty to represent it at the present proceedings, although he ha d
no instructions to do so, but he did have instructions from th e
Provincial Government to do so. It is clear, however, that a s
Mr . Clearihue had not been specially instructed to appear fo r
the Dominon Government at the present proceedings and as his
retainer ceased with the conviction, the Dominion Governmen t
was not a party to these proceedings, and the application fails .

Applications refused .
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ASHDOWN v. NICKSON CONSTRUCTION COMPANY meD°NALD,J .

LIMITED .

Patents—Validity—Novelty—User prior to patent—Evidence of .

Where, prior to a certain patent, persons had to resort to a dangerou s
practice to do that which was the object of the patent, although not
a determining factor it strengthens the conclusion that the invention
is a new and useful one .

A CTION for an injunction and for damages for infringe-
ment of a patent of invention. Tried by MCDONALD, J. at
Vancouver on the 23rd to the 26th of September, 1924 .

A . H. MacNeill, K.C., and Hulme, for plaintiff.
F. R. Anderson, and Keill, for defendant.

3rd October, 1924 .

MCDONALD, J . : In this case, I have reached the conclusion ,
after the best consideration I can give the various questions
involved, that the plaintiff should succeed .

The strongest point made by Mr. Anderson for the defenc e
(and he did argue the point very forcibly and persuasively) wa s
that the plaintiff's invention was not new, in as much as th e
same principle which he brought into play had been alread y
invented and used by virtue of the Wylie & Rankin patents .
The fallacy, however, in that contention I think is, that the use judgment
of a fixed block to effect the release of the sling, which wa s
necessary in both those cases, is entirely done away with in the
application of the plaintiff's patent . Such a fixed block ha s
been in use in the stockyards and in every large barn i n
Canada and the United States for many years . If it had been
feasible to use such a block in the operation of clearing land s
and hauling logs to a pile, it at least seems reasonable that suc h
a method would have been adopted, but we find that, up unti l
the time when the plaintiff evolved his idea, every one engage d
in land clearing had found it necessary to send a man to th e
top of the pile to release the sling, even though the performance

1924

Oct. 3 .

ASHDOWN
V .

NICKSO N
CONSTRUC-

TION Co .

Statement
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McnoNALD, J . of such a duty was accompanied by the gravest risks. This,

1924

	

of course, is not a determining factor, but it does strengthen

Oct . 3 .

	

one 's conclusion that, the invention, by which the sling is auto -
matically released by applying force to the haul-back withou t

Asxvn.owN the interposition of any fixed block, was actually new and useful.
NlcKsoN

	

So far as Col . Markham and Forbes are concerned, it seems
CoNSTUUe-

TioN Co . only necessary to say this : Col . Markham is a man of 84 year s
of age and his memory is so untrustworthy that he confesse d
himself utterly helpless, even with the model before him, to giv e
the slightest idea as to how it operated. Forbes, I think, ough t
not to expect the Court to accept his statement that he was th e
inventor in the face of the document which he solemnly signe d
some 15 years ago, to the effect that the plaintiff was the
inventor .

So far as the White patent is concerned, there seems littl e
Judgment doubt (indeed it is not seriously contested) that he has made

certain improvements in the Ashdown patent . Section 9 of
the Patent Act fixes his rights in such a case, but neither h e
nor anyone else can deprive the plaintiff of the fruits of hi s
invention .

The defendant has infringed the plaintiff's patent in th e
clearing of 176 acres of land. I think $5 an acre is a reason-
able charge therefor, and there will be judgment for the plaintiff
for $880 and an injunction in the terms of the statement o f
claim.

Judgment for plaintiff.
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FORD MOTOR COMPANY OF CANADA LIMITE D
AND COLONIAL MOTOR COMPANY v.

UNION STEAMSHIP COMPANY .

Carriers—Preliminary contract—Departure from in bill of lading—P+rau d
of shipper's representative—Endorsement on bill of lading—Effect o f
on consignee—Action for damage,—Can . Stats . 1910, Cap . 61, Sec.

4(a) .

MCDONALD, J .

1924

Oct . 22 .

FORD MOTOR
COMPANY O F

CANAD A
v .

UNION
STEAMSHI P

An owner of goods having endorsed a bill of lading therefor to the buyer

	

Co .

has thereby parted with all his right of an action for damages wit h

respect thereto from the carrier, but the fact that the owner has pai d

the endorsee the amount of the damages suffered by the goods i n

transit, does not deprive the endorsee of his right of action agains t

the carrier .

Where, by reason of the fraud of a person entrusted by an owner of good s
with the duty of shipping them and obtaining a bill of lading therefo r
the bill of lading is not in accordance with the first arrangement for

shipping made between the owner and the carrier, the Court in an

action by the owner, named in the bill of lading as consignee, against

a carrier will allow the carrier's prayer for rectification of the- bill o f

lading to conform with the contract. But the endorsee for value of

the bill of lading who had no notice of the preliminary contract is not
bound thereby, his rights against the carrier being fixed by the term s
of the bill of lading .

The Water-Carriage of Goods Act does not apply so as to render null an d
void a special contract deliberately made between a shipper and a

carrier for the carriage of automobiles on deck, but a printed term

in a bill of lading which provided that the carrier might carry animal s

or other cargo on deck at the risk of the shipper, owner, or consignee
offends against and is void under section 4(a) of said Act .

A CTION by shipper and consignee by endorsement against a
carrier for damages to goods en route from Vancouver t o
Australia and New Zealand . Tried by McDoNALD, J. at statement
Vancouver on the 2nd of September, 1924 .

Mayers, and Jamieson, for plaintiffs.
Davis, K.C., and Griffin, for defendant .

22nd October, 1924 .

MCDONALD, J . : The plaintiff, the Ford Motor Company of
Canada, Limited (for brevity hereinafter called the Ford

Judgment

23
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In the latter part of the year 1918, the Ford Company, bein g
UNION desirous of shipping automobiles to New Zealand and Australia ,

STEAMSHIPco
.

	

got

	

~g into touch with the Judson Frei ght Forwardingg Company,Co

represented in Detroit, Michigan, by one White, and, so fa r
as the transactions in question in this action are concerned,
represented in Chicago by one W. J. Riley. No definit e
arrangement was reached between the Judson Company an d
the Ford Company until January 9th, 1919, when an agree-
ment was entered into whereby the Ford Company accepted
the Judson Company' s
"offer of space covering 160 motor cars for New Zealand and 40 fo r
Australia on S .S . Waimarino out of Vancouver late January or earl y
February—goods to be shipped from our [Ford's] factory not later than
January 10th—rate applying on Australian shipments $45 per cubic to n
and on New Zealand shipments $46 per cubic ton . "

It was understood that these prices should include the Judson
Company 's handling charges, and that the Judson Company' s
Seattle office would make necessary arrangements to have a
man in Vancouver to supervise the loading of the cargo on th e
Waimarino. At this time, the Judson Company had no con -

Judgment tract for space to Auckland, New Zealand, on the Waimarino or
any other vessel belonging to defendant Company, but it had ,
on 7th January, 1919, made an offer to James P. Robertson ,
the defendant Company 's general freight representative a t
Chicago, Illinois, of $42 .50 per ton upon 1430 automobiles fo r
Auckland, New Zealand, and had arranged with Mr . Robertson
a definite contract covering 40 automobiles for Melbourne, Aus-
tralia, to be forwarded on the Waimarino . Immediately upon
arranging the contract with the Judson Company, the Ford
Company began shipping ears, and the shipments were com -
pleted and inland bills of lading issued and forwarded to the
Judson Company in Chicago on or before the 14th of January .
Meanwhile Mr. Robertson was in communication with Mr .
Irons, the defendant Company's manager at Vancouver, wit h

mcDONALD,J Company), manufactures automobiles at or near Walkerville ,
1924

	

Ont. The plaintiff, the Colonial Motor Company (hereinafte r

oct .22 . called the Colonial Company) sells automobiles in New Zealand.
The defendant Company operates a line of steamships fro m

FORD MOTOR

of Vancouver to Australia and New Zealand.CoMPAA Y
CANADA
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regard to space for automobiles to Auckland, but had received MCDONAI,D,s .

no assurance that such would be available . On the 15th of

	

1924

January, Robertson, after an interview with Riley, telegraphed Oct. 22 .
Mr. Irons to the following effect :

"Judson advises through error by shipper 100 autos Auckland put in FORD MOTOR

transit to Vancouver and necessary book same February seaboard offer
COMPANY of

CANADA
special rate forty-five dollars for your consideration"

	

v.

Riley denies that any such conversation ever took place, but UNION
STEAMSHIP

I accept Robertson's evidence as to this, one reason being that

	

Co .

Riley, having contracted to sell space to Ford which he had not
yet procured, was in a difficult position, and I find it mor e
easy to believe that Riley made this misstatement to Robertso n
under the then existent circumstances than to believe tha t
Robertson deliberately concocted the statement contained in his
telegram to Irons .

Practically all the evidence was taken on commission, and I
have not had the advantage of seeing the witnesses . There is
direct conflict between Robertson and Riley, as to their various
interviews, and I have reached my conclusions of fact in cases
of conflict from a perusal of the correspondence which took plac e
and the documents which were signed .

On the 16th of January, Irons replied to Robertson's telegra m
of the 15th as follows :

"Regarding Judson autos advise when shipped where from and measure-
ments . See no prospects clear before March, April, May but can possibl y
take on deck Waimarino if here first week February and tranship at judgment
Sydney for Auckland . Advise if shippers prepared consider . Would like
rate about forty-two fifty to Auckland on deck but prepared consider
reasonable reduction if necessary . "

On 17th January, Riley and Robertson had an interview ,
following which Riley wrote a letter to Robertson purportin g
to confirm their conversation and enclosing particulars of th e
shipments, and stating that it would be agreeable to the Judson
Company to accept booking on the Waimarino at the rate o f
$42.50 to Auckland. The letter states shipping dates from
Walkerville were January 9th to the 11th, and closes wit h
request that Robertson "will issue contract today ." In passing,
it may be said that this letter refers to Judson 's contract, No.
1387. Mr. Mayers, counsel for the plaintiffs, made something
of this point as shewing that Riley was right in his statement,
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FORD ANY OF 7th January, which, on its face, is clearly only an offer, an dCOMPANY O F
CANADA which yet bears at the top the words, "Contract 1387 . "

v .
UNION

	

Inasmuch as Riley's letter said nothing about "on dec k
STEAMSHI P

Co . shipment," Robertson could not issue any contract without con-

firmation from Irons, so on January 17th he telegraphed Irons
as follows :

"Wire received, Judson offer firm one hundred autos—clearance Wai-
marino steamer option deck stowage—through rate forty-two fifty Auck-
land	 "

and on 18th January, Irons telegraphed Robertson :
"Judson autos expect will be able to take on deck Waimarino but cannot

guarantee at present . Meantime agreeable you book first available cargo
steamer our option carriage on deck or below	 Would like yo u
personally see that no steamer name mentioned and terms of contrac t
skewing on ladings that is to say our option on deck or below first
available cargo steamer or steamers . "

On or about 18th January, Riley left for New York . Robert -
son prepared his contract, No. 1907, exactly in the terms o f
the instructions contained in Iron's telegram . He telephone d
some one in Riley 's office on 20th January, and that person ,
whose name is not divulged, telegraphed Riley in New York
as follows :

"Robertson will arrange through lading at forty-two fifty on Ford auto -
mobiles New Zealand with shippers name omitted and claused on or belo w
deck ships option via first available steamer direct or indirect . Answer ."

In reply Riley telegraphed his Company on 20th January a s
follows :

"Secure contract from Robertson covering Ford automobiles and issue
through Canadian Pacific ladings immediately. Endeavour to have clause
on or below deck ships option omitted from ladings . "

On receipt of this telegram some one in the Judson offic e
received the contract 1907 from Robertson ; it was signed in
Riley ' s name by his assistant, Miss Peters, and, in the usua l
course of business, twenty through bills of lading were prepare d
in Judson's office covering 120 automobiles from Walkerville ,
Out ., to Vancouver, and thence to Auckland, - ew Zealand,
the Judson Freight Forwarding Company being named as

MCDONALD, J . that on the 17th of January a definite contract had been finall y

1924

	

arranged between him and Robertson, otherwise Riley woul d

Oct . 22 . not have given the contract a number . However, there is nothing
in this point, as will appear from Riley 's letter to Robertson

Judgment
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shippers, and the Ford Company being named as consignees. McDO 924 J .

Each bill of lading referred to Robertson contract No . 1907

	

192 4

and to Judson contract No. 1387, but contained, on its face, Oct. 22 .

no mention of "shipment on or below deck, ship's option ." It
is admitted by Riley that the bills of lading ought ht to be in FORD iN Y

CO3iPANY Q F

accordance with the terms of the contract . It seems to me CANAD A
v .

quite clear from all that had taken place that Riley, through UNro x
his assistants, fraudulently omitted the option clause from the sTr

co
AMSHI P.

bills of lading, and owing to the carelessness of Robertson, wh o
had been expressly cautioned by Irons to see that the bills o f
lading were in accordance with the contract, succeeded in having
these bills of lading signed and issued by one Kittermaster, the
Chicago agent of the Canadian Pacific Railway Company .
Riley, when being examined, indignantly protested against any
such charge being made against him, but I have no hesitation
in making the finding. His conduct throughout was not that
of an honest man, and his assistant, Miss Peters, seems to hav e
been well-trained in his methods of doing business . Riley
attended with Miss Peters on her examination as a witness fo r
the defendant, and, although her conduct on the examinatio n
led the commissioner to allow counsel, who had called her, t o
cross-examine her, she yet would not admit that she signed
Riley 's name to the contract 1907 . Whatever may be said by
counsel, as to whether or not it makes any difference who signe d
Riley's name to that contract, Riley and Miss Peters thought Judgment

the matter of some importance . When a handwriting expert
was called at the trial, and shewn certain admitted signature s
made by Miss Peters, he had no hesitation in stating that th e
same hand wrote Riley' s name to the contract 1907, and counsel
did not cross-examine this witness . These various matters
taken in addition to the telegrams which passed between Rile y
and his office, when he was in New York, have led me to con-
clude that, owing to Riley 's fraud, the bills of lading, as issued,
were not in accordance with the contract entered into between
the Judson Company and the defendant and subject to other
considerations, which must be dealt with, the prayer of th e
defendant, that the bills of lading ought to be rectified to accord
with the contract, ought to be granted .
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STEAMSHI P
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Judgment
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The motor-cars in question, on arrival in Vancouver, were
shipped on the deck of the Waimarino and were damaged b y
sea-water. On receipt of the bills of lading, Irons at once too k
up with Robertson the question of the omission from the bill s
of lading of the option clause, and asked that Robertson get a
letter from Riley correcting the error . Such a letter Robertson ,
naturally, was never able to obtain. The plaintiff, the Colonial
Company, to whom the bills of lading had been endorsed by the
Ford Company, made claim against the Ford Company, whic h
Company paid them the full amount of their loss. Both Com-
panies now join in this action to recover from the defendant
the amount of that loss . It is contended, in the first place, tha t
neither Company has any right to sue. As to the Ford Com-
pany, it is said that having endorsed the bills of lading to the
Colonial Company, it thereby parted with the property in th e
goods and with all rights to claim damages in respect thereto .
This contention, I think, is correct .

As to the Colonial Company, it is said that, even if it had
a right of action, that right of action was lost when the For d
Company paid to it the damages which it had suffered . This
contention, I think, is incorrect . Assuming for the moment
that a right of action (lid lie in the Colonial Company agains t
the defendant for damage suffered by the goods, that right o f
action is not taken away by the fact that the Ford Company o r
any other person voluntarily paid to the Colonial Company th e
amount of its loss . It seems to me contrary to principle tha t
a wrong doer may take advantage of a voluntary payment mad e
by a stranger to the person wronged .

As against the Ford Company, I think rectification of th e
bills of lading ought to be granted on the ground that they
were obtained by the fraud of the Judson Company. It is not
necessary in this case to go so far as to hold that the Judso n
Company was the agent of the Ford Company in arranging fo r
the shipments and procuring the bills of Iading. The Judson
Company was entrusted with the goods to ship, to obtain bills
of lading, and supervise the loading, and the Ford Company ,
the consignee named in the bill of lading, is bound by the act s
of the person so entrusted : 1)elau,rier v . Wyllie (1889), 17
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R. 167 ; Palieri v . Boyland (1866), L.R. 1 C.P. 382. Even MCDONALD,J .

aside from these authorities, as pointed out by Mr . Griffin,

	

1924

counsel for the defendant, the pleadings of the plaintiff set up Oct . 22.

that the Ford Company shipped the goods, and the bills o f
ladingg upon which they relied shew that the Judson Forwarding IOu M1TOZOx

g CO74SPANS or

Company shipped the goods . If these pleadings mean anything CANAD A

they mean that the Judson Company shipped on behalf of the UNIO N

Ford Company. If the Ford Company, therefore, were suing SmrAmeazr
b

	

Co .

alone, I would, notwithstanding Mr. llayers 's forcible argu-
ment, dismiss the action, being prepared to hold that The Water -
Carriage of Goods Act, Can . Stats . 1910, Cap. 61, would not
apply to a special contract deliberately made by the parties for
the carriage of automobiles on deck, so as to make such a con -
tract null and void .

As to the Colonial Company, on the other hand, it was prac-
tically admitted by Mr . Griffin, in argument, that if the
Colonial Company had any right of action at all it stood i n
a better position than the Ford Company . The Colonial Com-
pany was an endorsee for value of the bills of lading . It had
no notice of the preliminary contract and is, in my opinion ,
not bound thereby. Its rights must, therefore, be fixed by th e
terms of the bills of lading. Each bill of lading contains ,
amongst numerous other clauses, written in small print on the
back thereof, a term to the effect that the carrier has liberty t o
carry animals or other cargo on deck at the risk of the shipper, Judgment

owner or consignee . This term, I think, offends against sec-
tion 4(a) of The Water-Carriage of Goods Act, which provide s
in effect that where any bill of lading contains any clause ,
covenant or agreement whereby the owner of any ship is relieve d
from liability for loss or damage to goods arising from negli-
gence, fault or failure in the proper stowage of goods, suc h
clause, covenant or agreement shall be illegal, null and void
and of no effect . It seems to me that a clause in the bill o f
lading which provides that the owner of the ship may stow on
deck any sort of cargo, no matter how delicate or perishable ,
cannot stand and must be struck out . Having so held, it i s
not necessary to deal with Mr . llayers's further argument that
the clause in question also offended against the terms of section
4(b) of the Act .
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Oct . 22.

FORD MOTOR
COMPANY OF

CANADA

U.
UNIO N

STEAMSHIP

Co.

In the result there will be judgment dismissing the action
of the Ford Company with costs, and there will be a referenc e
to the registrar to ascertain the amount of damages suffered b y
the Colonial Company and judgment for the Colonial Compan y
for the amount so found, with costs . It seems obvious tha t
nearly all the costs incurred would have been incurred had th e
plaintiff the Colonial Company alone sued . This will be a
matter for the taxing officer to consider .

MURPHY, J . THE ATTORNEY-GENERAL OF CANADA AND TH E

1923

	

CITY OF VANCOUVER v . GONZALVES .

Dec. 11 . Title to land—Sixty years' continuous possession—Evidence of occupation —
Surveyor's plan and field notes—Evidence of aged Indian—Acceptanc e

In an action to recover possession of a . plot of ground occupied by th e
defendant and containing about one-third of an acre in Stanley Par k
on the south side of the First Narrows entering Vancouver harbou r
it was disclosed that the ground now known as Stanley Park was
made a military reserve prior to its survey by one Corporal Turne r
under instructions from the Imperial War Office in March, 1863, and
was transferred to the Crown (Dominion) by Imperial despatch in
1884. In 1887 an order in council was passed authorizing the ministe r
of militia to "hand over" the park to the City of Vancouver on term s
to be arranged . The City from that date occupied the property as a
park (except portions occupied by squatters) but it was not unti l
1908 that a lease was executed and delivered to the City . Corporal
Turner's instructions as to his survey included a direction that hi s
plan should shew "any clearances or huts or other occupations recentl y
made." The plan as produced only shewed one building occupied b y
another native but nothing as to the plot of ground in question . The
defendant claims that he and his predecessors in title were in continu-
ous possession for more than 60 years prior to commencement of thi s
action ; that an Indian named Joe Silva had cleared the property an d
occupied a house on the plot from 1855 to 1874 when his father went
into possession, and he succeeding his father in 1886 has occupied th e
premises ever since . The evidence of occupation prior to the 60 year s
was of one Trimble, a miner aged 83 years, and of three Indians aged
77, 80 and about 100 years respectively. The action was dismisse d
on the grounds that if such a clearance existed Turner's map woul d

COURT of

	

of—R.S .B .C . 1911, Cap . 145, Sec. 49 .
APPEA L

192 4

Oct . 7 .

ATTORNEY-
GENERAL OF

CANADA
V .

GONZALVES
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have shewn it and the evidence of the miner and Indians did not MURPHY, J.

satisfactorily prove that the defendant's predecessors in title were i n
possession 60 years prior to commencement of the action .

	

1923
Held, on appeal, reversing the decision of MuarHY, J . (MACDONALD, C.J .A. Dec. 11 .

dissenting), that Turner's map is not admissible in evidence and even	
if it were it does not prove anything of substance ; further, considering COURT O F

the surrounding circumstances and the necessary period of time that APPEA L

had to be covered (i.e ., 60 years) the evidence adduced on the part o
f the the defendant forms a reasonable basis upon which it can be said ther e

has been 60 years of adverse possession against the Crown .

	

Oct . 7 .
Per McPHILLZrs, J .A. : The defendant was and is in actual possession o f

the land and the onus probandi is upon the Crown to make out its title . ATTORNEY-

Title has been effectively proved by adverse possession for 20 years
C'ANA L Of
CANAD A

against the City of Vancouver and during the continuance of the term

	

v .
of the demise by the Crown to the City of Vancouver, the Crown GONZALVE S

cannot take steps to dispossess the defendant.

APPEAL by defendant from the decision of MURPHY, J. of
the 11th of December, 1923, in an action to recover possession / p,a `

of a certain plot of ground containing about one-third of a n
acre in Stanley Park in the City of Vancouver which is now
occupied by the defendant, for a declaration that the plaintiff
is entitled to possession of the said property ; that the defendant
is a trespasser thereon and for an injunction restraining th e
defendant from continuing in possession thereof . The plaintiff s
say that Stanley Park was a military reserve and on the 27th
of March, 1884, was transferred to the Crown in the right of
the Dominion, by the Imperial Government and the Crown

Statement(Dominion) leased Stanley Park to the City of Vancouver for
99 years on the 1st of November, 1908, renewable perpetually ,
and the City has been in actual possession, enjoyment an d
occupation of said park since the date of said lease. The
defendant claims he has been in continuous possession an d
occupation of the premises for a period exceeding 20 year s
before the commencement of this action and himself and his pre-
decessors in title in occupation and possession of said propert y
for upwards of 60 years and has never been a trespasser thereon.
The defendant claimed that one Joe Silva was in possession o f
the premises from 1855 until 1874 when the defendant's fathe r
Joe Gonzalves succeeded him in possession and remained ther e
until 1886 when the defendant continued and has remained i n
possession up to the present time. The plaintiff filed field notes
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of a survey of the east end of the park that was made by on e
Corporal Turner of the Royal Engineers in February an d
March, 1863, under instructions from Colonel R . C. Moody
through the War Office that his plan should shew "any clearance s
or huts or other occupations recently made." These notes wer e
filed in the office of the surveyor-general and on a plan sub-
sequently completed from the notes the only structure shew n
upon it was a house which had been owned and occupied by a n
Indian woman named Aunt Sally who died shortly before this
action started at an age of over 100 years . I1er house is not
in question in this action. No other structure or occupation
is marked on the map. The evidence for the defence to shew
that predecessors in title of defendant had occupations on th e
lots in question prior to the 21st of April, 1863, was that o f
Tom Abraham (Indian claiming he was older than Aunt Sally) ,
Celestine (an Indian woman 77 years old), Mrs . Emma Gon-
zalves (an Indian woman 80 years old), and Edward Trimble ,
a Cariboo miner, 83 years old . The Indians fixed the time by
comparison with the date of the Cariboo gold rush which took
place in the summer of 1858. The evidence of these witnesse s
and the further relevant facts are sufficiently set out in th e
judgment of the trial judge.

McCrossna, for plaintiffs .
Long, for defendant .

11th December, 1923 .

Mummy, J . : Apart from one point, the law applicable to al l
these eases seems to be clear ; that is, that the defendant her e
must spew possession for 60 years, and they must shew that by
metes and bounds, or as the term is po .esessio pedis, and also
continuity of occupation, and identity of occupier . I think
that is not open to discussion . And I think also that the law i s
that the onus is on the defendant to prove these requirements .

Dealing first with the six eases, whose root of title is allege d
to be either in Smith or in Silva : On the first point, as t o
whether it has been proven that that possession has existed fo r
60 years, the only evidence adduced to prove that, apart from
the Indian testimony, is the evidence of Trimble . He does
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say in sailing out on a vessel here in December, 1862, he saw MURPHY, J.

three houses ; and he says he came back in 1873. He visited

	

192 3

the locus then and found three houses there, and he goes to the Dee. 11 .

length of saying that these houses are in the same position as the coma or
houses that he saw in 1862 from the water . I cannot accept APPEAL

this as satisfying the onus which rests upon the defendant .
1924

Three Indians give evidence that those houses were there for a
period that would constitute 60 years adverse possession . Now

oct.7 .

with regard to the Indian evidence, I must say it was unsatis-
GENER

A ATTORNEY-
L OF

factory. I do not think the Indians intended at all to deceive CANAD A

the Court . Naturally they were very old people and could GONZALVEB

only fix dates by the Cariboo gold rush . They contradicted
themselves—two of them at any rate, very materially, becaus e
they said those buildings were made of lumber and lumber fro m
the mills here. They did not say they were from mills here ,
but it would be the only place where lumber could be obtained .
It is possible that lumber might have been whipsawn, but I
think no one would be justified in coming to the conclusion tha t
one would whipsaw lumber to build houses in Stanley Par k
where cedar, which could be easily split, was available. As
against that I have the map, and it seems to me that is evidenc e
which, even if the onus were on the Crown, would conclude thi s
case, on the point of 60 years' possession . That map was mad e
under instructions to shew any occupancy, by this man Turner ,
and he does shew the occupancy of Aunt Sally and shows no MURPHY, J .

other.
I hold on that first point that the case is not made out ; but

if I am in error in that, it is absolutely impossible for me t o
say from this evidence that there has been any satisfactor y
proof, not alone of fences, but of any clearing that dates bac k
60 years. If there were any such extensive clearing as woul d
justify the Court in decreeing that these people own this ex-
tensive piece of land, as shown by the map, it would be a
physical impossibility for a surveyor, such as Turner, to hav e
failed to see it. Then I agree that it world not be necessar y
possibly to prove fencing, but some clear act of possession, suc h
as clearing, must be proved . If there were no clearing, or onl y
small parcels of clearing, I cannot say on this evidence where
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MURPHY, J . those houses were at all, or where the clearings were, assuming

1923

	

they existed : and I think the onus is on the defendant to she w

Dec . 11 .
me the metes and bounds of the property they claim. They
must shew possessio pedis, and I hold that they have not don e

COURT OF so. On those two grounds I have to hold that the Crown i sAPPEAL

entitled to recover possession . If I were not going away from
1924

	

the city I would have written a judgment in this matter, but I
Oct . 7

.	 will be away for so long that it would throw the ease over th e
ATTORNEY- next session of the Court of Appeal, if it is going there .

GENERAL OF
CANADA

	

I have perused the evidence and have drawn my conclusion s
UONZALVES from it, and I think it is in the interests of the litigants tha t

I should decide now, so that they can go on with their appeal
if they want to.

With regard to West and Cummings, the same thing applies .
With regard to the 60 years' possession, that depends altogethe r
on Indian testimony. Their location is not shewn on the Turne r
map, But even if the Indian testimony were credited, I hav e
no evidence whatever as to any definite clearing having taken
place or any definite fencing, and here again I have to be shewn
the locus and extent of the possessio pedis . That has not been
done. It is clear that the Manion house was not put up ther e
until 1865 ; so far as he could be made the root of title the 60
years adverse possession is not shewn. The evidence shew s

MURPHY, that Johnson abandoned the particular house in which he lived .
And because possessio pedis must be proven, and I hold that no
clearing and no definite fencing has existed for 60 years, I mus t
likewise hold that the Crown is entitled to recover those parcel s
of property .

In my opinion the City, being the party interested in the
subject-matter, was entitled to bring proceedings for a declara-
tion as to title by virtue of the provisions of Order XXV., r. 5 .
See authorities cited in Yearly Practice, 1923, pages 549, 550 .

As the City does not ask for costs, the point whether on th e
record it would be entitled to recover them need not be deter -
mined. This decision applies to all the squatter cases recently
tried by me .

From this decision the defendant appealed . The appeal was
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argued at Vancouver on the 7th to the 12th of March, 1924 ,
before MACDONALD, C .J.A., MARTIN and McPHILLIPs, JJ.A.

MURPHY, J.

192 3

Dec . 11 .
Mayers, for appellant : Joe Silva and Peter Smith built and

established homes on the lots in question in the early sixties, and °°P EAL
Silva sold to Joe Gonzalves, who was the father of the defendant ,
in 1874. Peter Smith lived until 1905 and his son followed

	

192 4

him. The trial judge accepted the field notes of the Royal Oct . 7 .

Engineer and discarded our evidence. The evidence of the ATTORNEY-

Indians is timed by the Cariboo rush of 1858 and the commence- GENERAL OF
CANAD A

went of the Hastings Sawmill in 1865 and Moodyville in 1867 .

	

v .
GONZALVE S

The houses were first built with split cedar and whipsaw n
lumber and the witness Trimble saw the houses as far back a s
1862. Corporal Turner's survey is dealt with in Attorney-
General of British Columbia v. Attorney-General of Canada

(1906), A .C. 552 at p. 557. As to acceptance of Turner' s
field notes see Sturla v . Freccia (1880), 5 App. Cas. 623 at
p. 643 ; Bidder v . Bridges (1885), 54 L .T. 529 ; Mercer v .

Denne (1904), 2 Ch . 534 at p . 544, and on appeal (1905), 2
Ch . 538 at p . 563. On the question of title by possession se e
McConaghy v . Denmark (1880), 4 S .C.R. 609 at pp. 632-3 .
An action cannot be brought by one who is not in a position t o
immediately re-enter . As a lease has been given to the City
there is no right of re-entry : see Williams and Yates on Eject-
ment, 2nd Ed ., p. 3 ; O'Connor v. Foley (1906), 1 T.R. 20 at Argument

pp. 25-6 ; Ecclesiastical Commissioners for England v . Treeme r
(1893), 1 Ch. 166 at p . 175 ; Walter v. Yalden (1902), 2
K.B. 304. His title is good as against the lessor until th e
termination of the lease : see Ryan v . Clark (1849), 14 Q .B .
65 at p. 73 .

McCrossan, for respondents : It was found by the trial judge
that the evidence was not sufficient to make a ease for the squat-
ters . The surveyor's field notes should be accepted as evidence :
(a) as a public document of an ancient survey ; (b) as evidenc e
of reputation ; (e) as a private document made in the course o f
his duty that it was his duty to record . As to the first se e
Phipson on Evidence, 6th Ed., 355 ; Taylor on Evidence, 11th
Ed., Vol . 2, p. 1199, par. 1767 ; Rowe v. Brenton (1828), 8
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MURPHY, J . B. & C. 737 at p. 747 ; Mayor, &c., of Manchester v . Lyons

1923

	

(1882), 22 Ch. D. 287 at p . 299 ; Daniel v . Wilkin (1852) ,

Dec . 11 . 7 Ex. 429 ; Roscoe ' s Evidence in Civil Actions, 19th Ed . ,
Vol. 1, p. 175 ; Smith v. Earl Brownlow (1870), L .R. 9 Eq .

COURT O F
APPEAL 241 7; Evans v . Merthyr Tydfil Urban Council (1899), 1 Ch

. 241; Smith v . Lister (1895), 72 L.T. 20. Maps are evidenc e

Oct . 7 . patent knowledge : see Phipson on Evidence, 6th Ed., 297 ;
ATTORNEY- Taylor on Evidence, 11th Ed., Vol . 1, p. 427, par. 622 ; Hals-

GENERAL O F

CANADA bury's Laws of England, Vol. 13, p . 563, par . 770 ; North

GoNZALVES
Staffordshire Rail. Co. v. Hanley Corporation (1909), 73 J .P .
477 ; Giant's Causeway Company Limited v . Attorney-Genera l

(1897), 118 L.T. Jo. 544 ; Attorney-General v . Antrobus

(1905), 2 Ch . 188 ; Vyner v. Wirral Rural District Counci l

(1909), 73 J .P. 242 at p. 243 . A private survey under publi c
authority duly recorded is admissible : see Mellor v . Walmesley

(1905), 2 Ch. 164 at p . 168 ; Doe deco. Pat teshall v. Tur f ord

(1832), 3 B . & Ad. 890 ; Smith v . Blakey (1867), L.R. 2 Q.B .
326 at p . 333 ; Sturla v. Freccia (1880), 5 App . Cas. 623 at
p. 640 ; The Irish Society v . The Bishop of Derry (1845), 1 2
Cl. & F. 641. On the question of corroboration see Callaway

v . Platt (1907), 17 Man. L.R. 485 at p . 492 ; Harris v. Mudi e

(1882), 7 A.R. 414 at p . 426 ; L ugh v. Jack (1879), 5 Ex. D .
264 at p . 26S ; Robins( v . OA, . (1912), 27 O.L.R. 248 at

Argument pp. 253 and 255 ; Lunun rson v . lladdison (1906), A.C. 569
at p. 575. On limitation of actions see Lightwood on Th e
Time Limit on Actions, pp . 140 and 152. On the nature of
possession required to be proved see Sherren v . Pearson (1887) ,
14 S .C.R. 581 at pp. 585 and 594 ; Wood v. LeBlanc (1904) ,
34 S .C.R. 627 at p . 636 ; Shepherdson v. McCullough (1882) ,
46 U.C.Q .B. 573 at p. 602 ; Attorney-General v . Ludgat e

(1901), 8 B.C. 242 at p . 248 ; Armour on Real Property,
2nd Ed., pp. 473 and 574 ; l :ynoch, Limited v . Rowlands

(1912), 1 Ch . 527 at p. 533 ; McIntyre v. Thompson (1901) ,
1 O.L.R. 163 at p. 166. As to uninterrupted possession se e
Rollins v . Verney (1884), 13 Q.B.D. 304 at p. 309 ; Coffin

v . North American Land Co . et al . (1891), 21 Out . 80 at p.
86 ; Griffith et al . v. Brown (1880), 5 A.R. 303 at p . 307 ;

1924

	

of reputation if proved to be made by deceased persons of coin -
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Donovan v. Herbert (1884), 4 Ont . 635 at p . 640 ; Worssam v . MuasPIIY, J.

Pandenbrande (1868), 17 W .R. 53. On the question of exact-

	

1923

ness of proof of possession see Bentley v. Peppard (1903), 33 Dec . 11 .

S.C.R. 444 at p . 445 ; Cowley v . Simpson (1914), 31 O .L.R.

793 at p . 799. On the point that the Dominion has no status ATTORNEY-

by reason of the lease to the City, we say first, the Dominion
GENERAL OF

CANADA

has not forfeited its right of possession or entry as the document
GONZALVE S

of 1908 is a licence to the City : see Encyclopedia of the Laws
of England, Vol . 12, p . 457 ; Allen v . Woods (1893), 68 L.T .
143 ; Halsbury's Laws of England, Vol . 18, p. 337, par. 770 ;
Heap v. Hartley (1889), 42 Ch. D. 461 at p . 468 ; Flynn v .

Toronto Industrial Exhibition Association (1905), 9 O.L.R .
582 at p . 585 ; Provincial Bill Posting Company v . Low Moo r

Iron Company (1909), 2 K.B. 344 at p . 349. Even if the
licensee has not the lessor has a right of action for possession : see
Penner v . Winkler (1905), 15 Man. L.R. 428 at pp . 432-3 .
In any event the City is not bound as its title did not aris e
until 1908 : see Aladdison v . Emmerson (1904), 34 S .C.R .
533 at pp . 556 and 562 ; and on appeal (1906), A.C. 569 ; Argumen t

Doe Fitzgerald et al . v. Finn, &c. (1844), 1 U.C.Q.B. 70 ;
Ouellet v . Jalbert (1915), 27 D.L.R. 459 .

Mayers, in reply : Evidence of reputation is admissible i n
proof of rights of public or general rights but not in relation
to particular facts such as occupation : see Phipson's Law of
Evidence, 6th Ed., 294 and 296 ; Lord Dunraven v . Llewellyn

(1850), 15 Q .B. 791 at p . 810. The maps should not be
accepted as evidence of particular facts : see Reg. v. Berger

(1894), 1 Q.B. 823 at p. 827 ; Attorney-General v . Horner

(No. 2) (1913), 2 Ch . 140 at pp. 154-5 ; Fowke v . Berington
(1914), 2 Ch . 308 at p. 312 ; Pipe v. Fulcher (1858), 1 El .
& El. 111 at p. 116. As to admissibility of field notes se e
Polini v . Gray (1879), 12 Ch . D. 411 at p. 426 .

Cur. adv. vull .

COURT OF200 at p . 216 ; Doe dem. Des Barres v. White (1842), 3 N.B.R. APPEA L

595 at pp. 640-1. There must be strict proof of continuity

	

____

of possession : see Handley v. Archibald (1899), 30 S.C.R .

	

1924

130 at p .

	

~ 137; Agency Company v. Short (1888), 13 App . Cas . Oct
.	 7 .
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GONZALVES

MACDONALD,
C .J .A .

7th October, 1924 .

MACDONALD, C .J.A . : This is an action of ejectment. The
land in question is part of a military reserve, the whole a t
present being known as Stanley Park, one of the parks of the
City of Vancouver .

In 1887 an order in council was passed authorizing the
minister of militia to "hand over" the park to the City o f
Vancouver on terms to be arranged by him . No lease was
made at that time but the City occupied the property, excep t
portions occupied by squatters, as a park . In 1906 another
order in council was passed authorizing a lease to the City.
This was amended by order of 1908, and a lease was dul y
executed and delivered to the City .

The defendant is the successor in occupation of a person wh o
squatted upon land lying within the limits of the park, and i n
these proceedings he claims that he and his predecessors hav e
had over 60 years of uninterrupted possession . The action
was commenced on the 23rd of April, 1923, so that unless th e
defendant is able to chew possession from the 23rd of April ,
1863, he must fail in this defence.

I shall now refer to the evidence of the witnesses who deposed
to possession by the original squatter prior to that date. The
first of these witnesses, Thomas Fisher, first saw the land in
1867. Ills evidence is of no value for the purpose of skewin g
possession of the original squatter prior to April, 1863 . The
evidence of Thomas Abraham, an Indian, goes to show tha t
the house which it is claimed was built on the land was made of
sawn lumber got from either the Moodyville or Ilastings saw -
mill. Those mills were built in 1865 and 1867 respectively ,
and therefore Abraham's evidence does not prove 60 years '
possession. Celestine, an Indian woman, says that the hous e
was built by the original squatter after what is called th e
Cariboo gold rush was over . She says it was built of lumber
got from the Moodyville mill . Emma Gonzalves says that the
house was built after the gold rush ; she says it was buil t
originally of split cedar and afterwards rebuilt with lumbe r
from one of the mills . She says such replacement took plac e
50 years ago, and that for 10 years previously the split-cedar
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house was there. Giving full credence to this evidence, it MURPHY, J.

merely shews that 60 years before the trial the house was there,

	

1923

built of split cedar . This does not shew 60 years' uninterrupted Dec. 11 .

possession .
Edward Trimble was another witness, a white man . This CAOU

A
L

witness does not clearly fix the date when he first saw the locus —

in quo . My interpretation of his evidence is that he left

	

1924

Victoria on 23rd December, 1862, for New Westminster on Oct . 7 .

his way to the Cariboo. The vessel did not come into the ATTORNEY -

harbour of what is now Vancouver, nor did it come within GENExAD, OF
CANADA

many miles of that port . The witness says he walked to Van-

	

v .

couver from New Westminster in the fall, which I take to mean
GO ZALVE S

the fall of 1863, presumably when returning from the Cariboo .
His evidence, while not in terms quite as stated, is so, I think ,
by inference, but in any case it is so hazy and uncertain as t o
be worthless. Trimble was in Vancouver again in 1873, an d
on this occasion visited the locality of the house which unques-
tionably was then in being .

On the evidence before me I am unable to find satisfactor y
proof that the defendant's predecessors in occupation or th e
first of them had come upon the land 60 years prior to th e
issue of the writ, or that the evidence is at all satisfactory o f
the boundaries or location of the land claimed to have been
in possession . The law requires that these matters should be MACDONALD ,

made out with a good deal of strictness, and that the Court

	

C .J .A .

should be satisfied that the occupation was as claimed .
Mr. Mayers also contended that if he should fail in chewin g

possession against the Crown for the full period of 60 years ,
yet since, as he contended, the City is now the lessee and is i n
full possession subject only to the right of re-entry for militar y
purposes reserved by the Crown, the defendant has acquire d
good title as against the City by reason of undisputed possessio n
for the full period of 20 years, a right which he is entitled t o
set up against the City, whose action, he claims, this in
reality is .

An action of ejectment is one to determine the right of th e
plaintiff to the immediate possession of the land. Mr. Mayers

submits that the Crown is not entitled to immediate possession ,
24
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having parted with that right to the City . The judgment is

1923 to the effect that the Crown is entitled to the immediate posses -

Dec .11 . sion of the land and that the defendant should deliver u p
possession thereof to the plaintiff .

The history of the City's rights appears by reference to th e
order in council of 1887, which authorizes the "handing over"

1924

	

as aforesaid of Stanley Park to the City and the subsequen t
Oct . 7 . orders and acts of the parties to the lease. Although, as above

stated, no lease was then made, the City was allowed to tak e
possession, and eventually obtained a lease .

It was argued by respondents ' counsel that this lease is a
mere licence, but while it savours of such, I think it must b e
regarded as, in substance, a demise subject to the conditions
therein contained .

Again it was argued by appellant's counsel that even unde r
the order of 1887, the possession given to the City pursuan t
thereto was in law a demise, but even if that was its true char-
acter, which I do not agree with, yet it would, I think, be a
demise at will merely. But however this may be, the prior
rights or privileges of the City were cancelled by the orders in
council of 1906 and 1908, before the lease of 1908 was execute d
and delivered .

What, then, were the respective rights as amongst themselves ,
MACDONALD, of the Crown, the City and the defendant in 1908 ? If I a m

O.J.A. right in my conclusion above stated, that on the 23rd of April ,
1923, the Crown's title had not become barred, then of course
it follows that at any time, at least up to the date of the lease
or even after the date of the lease, where the conditions justified
it, the Crown could enforce its right to possession against th e
defendant . The Crown certainly had a right to possession in
1908, when it cancelled the order of 1887 . The cancellation
of the order of 1887 must be regarded as an equivalent to a
re-entry at that time, namely, in 1908 . But apart from al l
that, the Crown never put the City in possession of the lan d
now in dispute . That land was clearly in the possession of th e
defendant or his predecessors in occupation long before 1887 .
The Crown, therefore, having made the lease to the City wa s
bound to deliver to it the possession of all land included withi n

MURPHY, J .

COURT OF

APPEAL

ATTORNEY -
GENERAL O F

CANAD A
V .

GONZALVES
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its terms, and was therefore, in April, 1923, in position to bring MuRPxY, J .

an action for ejectment against the defendant for the purpose

	

1923

of performing its duty towards the City .

	

Dec. 11 .
Therefore I think the second submission of Mr . Mayers fails .

The appeal should be dismissed with costs .

	

°Ar EAL

1924

Oct. 7 .

possession of a small piece of property occupied by him in ATToRNEY-

Stanley Park, Vancouver, consisting of a little more than one- GENERAL
CANADA

of

third of an acre fronting on the main roadway through said

	

v .

park and running down to the foreshore of Coal Harbour, and GONZALVES

shewn on Exhibit 7 as "parcel 2 ."
Among other defences the defendant alleges that he has, by

himself and his predecessors in interest and title, been in con-
tinuous possession and enjoyment of the said parcel for a perio d
of 60 years next before the commencement of the action on the
21st of April, 1923, and if this allegation can be establishe d
it is conceded he has acquired a good title to his holding under
the Statute of Limitations, Cap . 145, R.S.B.C. 1911 . In
Hamilton v . The King (1917), 54 S .C.R. 331, it was said by
Mr., now Chief Justice Anglin, p. 379, that

"Sixty years' adverse possession continuously held by one person, or b y
several persons successively claiming one under the other extinguishes the
title of the Crown and as against the Crown establishes the title of th e
person, or the last of the persons, so in possession ."

	

MARTIN, J .A .

In the view I take of the case it will only be necessary t o
consider this defence because, with every respect for the judg-
ment of the learned judge below, I am of opinion that it was
sufficiently established in the circumstances, which are unusua l
in several respects, as hereinafter noted .

The general principle upon which questions of possession o f
this nature should be decided was laid down by the Priv y
Council in a suit arising in this Province in relation to " a
patch" of "wild land" in the New Westminster district, Kirby
v . Cowderoy (1912), A .C. 599 ; the question having arisen
on the same Statute of Limitations, and their Lordships said ,
p . 603 :

"On the general subject of possession, the language of Lord O ' Hagan i n
The Lord Advocate v . Lord Lovat [ (1880)1, 5 App. Gas . 288—language

MARTIN, J .A. : This is an appeal from a judgment declaring
the plaintiffs ' right to, and ejecting the defendant from, the
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MURPHY, J . cited with approval by Lord Macnaghten in Johnson v . O'Neill (1911) ,
A.C. 5S3—appears to be applicable to the present ease . Possession ` must

	

1923

	

be considered in every case with reference to the peculiar circumstance s

Dec.11 .

	

• . .

	

the character and value of the property, the suitable and natura l
	 mode of using it, the course of conduct which the proprietor might reason -

COURT OF ably be expected to follow with a due regard to his own interests ; all thes e
APPEAL things, greatly varying as they must under various conditions, are to be

taken into account in determining the sufficiency of a possession .' "
192 4

Oct. 7 .
And this language has been adopted by the Supreme Court of
	 Canada in Tw•eedie v . The King (1915), 52 S.C.R. 197 per
ATTORNEY- Mr. Justice Anglin at p . 215, and he adds :

GENERAL OF

CANADA

	

"This restriction upon the nature of the possession requisite must be

	

v.

	

borne in mind in considering the sufficiency of the case made out . "
GONZALVES In the case at Bar the title set up is that of a squatter upon

Crown lands upon what was then a military reserve (according
to the judgment of the Privy Council in the Deadman 's Island
case, Attorney-General of British Columbia v . Attorney-General

of Canada (1906), A.C. 552 ; (1901), 8 B.C. 242 ; (1904),

11 B.C . 258), but is now Stanley Park, containing about 90 0
acres (8 B.C. 243), which is still very largely in its wild state ,
save for roads and a few recreation spaces, and at the localit y
in question it was, according to the evidence, a very thick an d
heavily wooded forest with very tall trees and dense underbrus h
down to the water's edge.

In view of the admitted possession by the defendant "it wa s
for the respondent to chew title, " as the Chief Justice of Canad a

MARTIN, J.A. said in Hainillon. v . The king, supra, p . 339, or as the presen t
Chief Justice put it, at p . 374, the Crown properly assumed th e
burden cast upon it of proving its title, and there can be n o
serious question of defendant's continuous possession, within
fences, of at least 37 years since the survey of 1886, and since
Clendenning, acting for the plaintiff Corporation, cut a ten-foo t
trail through the locus, on substantially the site of what is now
the said main roadway, in the year 1887, as his partner Boy d
testifies : Clendenning says he was only a few hours in so doin g
as he had a gang of men with him, and the distance in disput e
affected by his location of the road would, as sealed upon sai d
Exhibit 7, be only about 450 feet ; and in keeping his trai l
as close to the water as practicable and at the spot where h e
says he noticed one house on his right hand, in going east, he
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kept said trail about 100 feet away from high-water mark ,
doubtless to avoid the house, which he did not examine, becaus e
as he says he "was not looking for fences or for houses ." But
far more than that, in 1874, Gonzalves says that he fenced th e
ground right back in the clearing to the green timber, and tha t
the fence stood there till it was moved back as aforesaid by the
surveyors in 1886, which constitutes a continuous fenced occupa-
tion of 49 years, with the parcel all cleared .

Beginning, then, with so long an occupation, the burden upon
the plaintiffs is not a light one, and in his reasons for thinking
that the plaintiffs have discharged that burden, the learned judg e
places great reliance, to the extent even of styling it as going t o
"conclude this case," upon the map of Lance-Corporal Turner ,
R.E., put in by the plaintiffs in support of their submission tha t
no houses were in existence at the locus in 1863. Speaking
further of said map, the learned judge goes on to say :

"That map was made under instructions to shew any occupancy, by thi s
man Turner, and he does shew the occupancy of Aunt Sally and shew s
no other ."

This unfortunately quite erroneous view (I speak with ever y
respect) of the object, scope and effect of Turner's map, adopt s
the statements of the plaintiffs' counsel to that effect when he put
it in evidence at the opening of the trial, as follows :

"Mr. McCrossan : This map I would draw your Lordship's attention to
skews a view of the occupations [reading same] . There is only one hut ,
which we admit is the house of `Aunt Sally' who died here shortly before MART
these actions started, who was something over 100 years of age, and on
that map there is no other occupation marked . "

This is a most important misconception about the situatio n
of the house of "Aunt Sally," the local aboriginal matriarch ,
who died in 1922 (whose title was admitted), which I dre w
attention to when the matter came up during the argumen t
before us, viz ., that her house though admittedly very ancient,
is not shewn at all upon the plan, as it would be if current
"occupations" were properly noted thereon, because her house
is unquestionably situate near the Lumberman's Arch at th e
end of a cross road by the site of the old Indian village formerl y
called Wha Wha, anglice, "Why Why," yet the only hous e
shewn upon the plan is that marked ":Indian House," on Ex-
hibit 9, situate to the west of Wha Wha a distance of three -

MURPIIY, J .

192 3

Dec . 11 .

COURT O F
APPEAL

192 4

Oct . 7 .
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MARTIN, J.A .

quarters of a mile at least . This strange misconception of the
situation had to be admitted but no explanation of it wa s
advanced despite its grave import .

But Corporal Turner did not in fact receive any instructions

to note "occupations " on this military reserve . Those relied
upon to support such a view are contained in the "memo . of
Cptn. Parsons, R.E.," of the 26th of January, 1863, given hi m
by Colonel Moody, but when examined carefully and properl y
understood they do not apply to this military reserve (now
Stanley Park) at all, but to the other localities therein men-
tioned, which are quite distinct therefrom, viz ., the town reserve,
the naval reserve, the Burnaby and Crease properties, and claims
or surveys to the east up to "the village which has been laid
out en bloc," not one of which relates to this reserve, in regar d
to which what Corporal Turner properly did was only to mak e
a "survey of coast line round Coal Peninsula," as his endorse-
ment correctly recites : and a comparison, e .g ., between his sur-
veys of McCormack's claim and Brickmaker's claim and hi s
coast-line survey of Coal Rarbour will shew the very marke d
difference between the two classes of work that he was doing .

It follows that even if Turner's map is admissible in evidenc e
(which I doubt in view of the weighty objections that wer e
advanced against its admission), it in no way supports th e
plaintiffs' case . And furthermore, in any event, no practica l
reliance could be placed upon it, because the survey was mad e
at the latest on the 17th to the 19th of March, 1863 (as shewn
by the dates of the field notes, pp . 17-21), which is nearly five
weeks before the 60 years began to run on the 21st of April of
that year, and within that period the defendant's possession
may well have begun to run ; in other words, the map does no t
attempt at best to bridge this five weeks' gap in the evidence a s
it should to displace the defendant thereby, even if the fulles t
effect possible be given to it .

The fact that this greatly relied upon evidence of the principa l
witness for the plaintiffs has thus completely broken dow n
greatly influences consideration of the adverse view that th e
learned judge took of the evidence of the Indian witnesses ,
because he very largely discredits them on the ground that
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Turner's map was "against" their evidence, but if the evidence muRP1 ', J .

sought to be derived from that map had been shewn to him to

	

192 3
be based on no foundation, I feel sure he would have viewed the Dec . 11 .
evidence of the Indians in a very different light . He correctly
says that three of them "gave evidence that these houses were APPEA L

OFURTCO

there for a period that would constitute 60 years' adverse posses-

	

—
1924

sion," which if credited would really "conclude this case," but
he does not regard their evidence as satisfactory because though 	 Oct . 7 .

they did not intend to deceive the Court vet

	

ATTORNEY-

"Naturally they were very old people and could only fix dates by the GENERAL of
CANAD A

Cariboo gold rush . They contradicted themselves—two of them at any

	

v .
rate, very materially, because they said those buildings were made of GONZALVE S

lumber and lumber from the mills here . They did not say they were from
mills here, but it would be the only place where lumber could be obtained .
It is possible that lumber might have been whipsawn, but I think no on e
would be justified in coming to the conclusion that one would whipsa w
lumber to build houses in Stanley Park where cedar, which could be easily
split, was available ."

And then he proceeds to offset "as against" their evidence tha t
of Turner 's map, as follows :

"As against that I have the map and it seems to me that is evidenc e
which, even if the onus were on the Crown, would conclude this case, o n
the point of 60 years possession. That map was made under instructions
to shew any occupancy, by this man Turner, and he does shew th e
occupancy of Aunt Sally and shews no other."

In the first place it is to be observed that while it is true tha t
the evidence of the Indians would be fixed by the first grea t
gold rush when the white men came into their midst, yet that MARTIN, J .A .

gold rush occurred in 1858, and not two and three years later ,
in 1860-1, which were the years of the gold rush to Cariboo,
hundreds of miles away, and this point is of importance becaus e
it throws back the ages and memory of several witnesses at leas t
two years earlier than it has apparently been regarded below ,
though it is quite sufficient, in my opinion, however regarded .

A brief record, from official reports, of the first great rush
of the gold miners to the Fraser River (about twelve miles south
of the lands in question) is to be found in the preface to Vol .
1 of Martin's Mining Cases (1903), pp. v.-vi ., "noting th e
great rush of 1858 to that region," which rapidly assumed suc h
proportions that it led to the speedy establishment of the ne w
colony of British Columbia (as distinguished from "the old
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MURPHY, J . Colony of Vancouver Island") out of "certain wild and un-
1923

	

occupied territories on the North-West Coast of North

Dee. 11 . America," commonly known by the designation of "New Cale -
donia," as the "Act to provide for the Government of British

COURT O F
APPEAL

	

(21-22 Viet .) constituting the new colony, and passed
on the 2nd of August, 1858, declares . The first detachment of

to the Fraser River, from California chiefly, are well detailed
in Howay and Scholefield's standard work, "British Columbia :
Historical," Vol . 1, p. 582, and Vol. II., Cap. 1 ; at page 41
of Vol . II. a despatch of the Governor is cited stating that, in
said month of November over ten thousand persons were engage d
in mining between Murderer's Bar and Fort Yale, on said river .
It would obviously be this first influx of white miners, and in
particular the advent of the soldiers for the first time, to thei r
vicinity and hunting grounds that would indelibly impress itself
upon the memory of the aboriginies : rushes two and three year s
later far away on the upper reaches of the river would not affec t
them to nearly the same degree, if at all, and the failure to dis-
tinguish between the two historical events has led to confusion

MARTIN, J .A . and indefiniteness in examining witnesses evidence accuratel y
and drawing conclusions, though the exact truth is to the ad -
vantage of the defendant when clearly understood .

After a specially careful examination of the evidence of th e
Indian witnesses (and speaking in the light of a judicial experi-
ence with witnesses of all kinds throughout this Province of
more than 26 years), I know of no good reason in general for
placing the testimony of our native Indians at all on a lower
plane than that of others, and in particular I perceive none i n
this case for doubting the substantial accuracy of their testi-
mony in all essentials . Indeed, in some respects it is remark -
ably and beyond expectation precise, one of them, e .g ., Abraham ,
a patriarch of over 100 years of age (being older than the sai d
Aunt Sally, an admitted centenarian), who was a "big man"

Oct . 7 .

	

rush, arrived early in October of that year, and the Governor
ATTORNEY- and judge took their oaths of office at Fort Langley on 19t h
GENERAL O F

CANADA November, thus officially inaugurating the first government o f
v

	

the new colony. The graphic circumstances of this first rush
GONZALVE S

1924
Royal Engineers, to cope with the new conditions caused by the
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at the time of the first gold rush in 1858, and living on the Inlet mrRPHY, a .

(Burrard), actually saw these three Portuguese fishermen (as

	

192 3

they were primarily) (Joe Silva, Peter Smith and Joe Fer- Dee. IL

nandez) arriving at that time, and in the way he describes —
in a boat with sails and paddles from New Westminster—and COURT of

APPEAL

they immediately went to live in the park and put up fou r
houses, which he saw them building ; and another aged witness,

	

IJ24

Emma Gonzalves, born on the same Inlet, gives the name of 	 Dct' 7 .	

the Indian, Shuwthchalton (father-in-law of Portuguese Pete ATTORNEY-

Smith), who built the first house and cut the shakes (i .e ., large G
CANADAF

shingles and boards of varying sizes split by hand from clear
GONZALYES

cedar timber) out of which the houses or cabins of the new -
comers were first constructed . I say "first" advisedly, because
an important misconception has arisen about the original con-
struction of these houses owing to some uncertainty caused b y
the evidence of two of the Indian witnesses, Abraham and Celes-
tine (aged 77) : The former, doubtless because of his great age ,
was obviously at the end wearied and confused by the ordeal o f
a public trial, and by his evidence having to be interpreted (t o
which the Court alluded) and to the way the questions were pu t
to him on this head, which left much to be desired in clarity an d
exactitude .

The point taken by plaintiffs is that the first saw mill i n
that vicinity was not built till 1865 (at Moodyville) and there -
fore if the houses were built of sawn lumber they could not 'EARTIN, a .A .

have been built before that date . But the obvious explanatio n
was supplied by the evidence of the said Emma Gonzalves, who ,
through the interpreter, in answer to the Court said :

"TAE COURT : Did they use any lumber in them at all to make door s
or was it all split cedar? Yes, that was all made from primitive material ,
and it was after that they used lumber from the mills .

"How long after the houses were built—was the mill here when th e
houses were first built? No, no mill here then .

"Mr . McCrossan : All the other witnesses said the shacks were built o f
mill material .

"TAE COURT : Sawn lumber.
"Mr . McCrossan : Sawn lumber . I don't know anything like that .
"Might they be right and you be wrong? That is the way I seen the m

as I am telling you . "

And :
"You see when these primitive boards became ancient they to re them
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MURPHY, J. down and built another house of mill lumber right on the very same place .
"When did they build it of mill lumber, how many years afterwards ?

	

1923

	

It is about 50 years since the Hastings has been here .

Dec . 11 .

	

"What I mean—you don't understand—what I want to know is, ho w

	 – many years after they first put up these three shacks did they change the m

COURT OF and rebuild them with mill lumber? You see they have been about like
APPEAL this 50 years and I think these Indian-made boards were there about

10 years .

	

1924

	

"About 10 years ?

	

Oct . 7 .

	

"Mr . Long : That is, the mill lumber has been there about 50 years .
"THE COURT : No, she says the mill has been here about 50 years and

ATTORNEY- 10 years after the original building the lumber was substituted.
GENERAL OF

"The Witness : The mill lumber was there 50 years and 10 years befor eCANADA

	

v .

	

that it was primitive made boards . "
GONZALVES To one at all familiar with the rude architecture of ou r

pioneers it is quite apparent that what happened is that th e
houses were at first built entirely of the material available o n
the spot according to the custom of the country, i .e ., cedar shakes
of various sizes for roof and sides, but while clear shakes for m
the best possible material for wooden roofing, being water-tight
and almost indestructible when built with a high pitch accord-
ing to custom, they are not nearly so well adapted, in the large r

sizes, as "boards" or slabs for the sides owing to shrinkage and
difficulty in joining and tight fitting, etc ., and so after the mills
were started and sawn lumber became available for that purpos e
the squatters and others made use of it more or less, which they
could readily do without expense, because one witness explain s

MARTIN, a.A . how ships loading lumber at the mills would throw overboard,
into the Inlet, all that did not come up to the exacting require-
ments of those days, when very fine clear lumber was abundant,
and this free supply, at their door so to speak, the local in-
habitants made use of. This method of construction and re -
construction explains why different witnesses formed different
opinions as to the varying stages of construction of the house s
at various times—one witness would notice the shake roof (high -
pitched), more than the low rough board sides, or vice versa ,

and come away with a different mental impression of the sam e
things, though they all might be largely right, because if a hous e
is composed of a roof of shakes, which is equal to half of it s
construction, and the sides are boards, a loose description woul d
be expected . Trimble, e .g ., evidently was thus honestly affected
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by this aspect of the matter in trying to describe exactly the MURPHY, J.

state of the houses on his second visit in 1873. What he saw,

	

192 3

manifestly, was shakes or a combination of shakes and rough Dee.11 .

mill lumber which, in the course of years, had got so much alik e

in question had not been whipsawn by hand, and hence I have oc .7 .

been at some pains to give what is, in my opinion, the true ATroRwEY -

explanation of a difficulty which has no real existence when GENE

CAENADA6
F

this Court takes that cognizance which it ought to take, and has
GoxznlvEs

taken, of the manners and customs of people, be they of poo r
and lowly or rich and high estate—Vide, e .g., Welsh v . Kra-

eovsky (1919), 27 B .C. 170, on the modern application of the
law of distress to apartment-houses, and in the celebrated cas e
upon the Indian title of Johnson v . M'Intosh (1823), 21 U .S .

543, the Supreme Court of the United States took cognizance o f
the "character and habits of the people" (Indians) in arriving
at its decision .

The use of shakes alone or in combination with sawn board s
or logs has, from the earliest times, been general in variou s
forms all over this Province, and in combination with rough
lumber may frequently be seen today in many localities not onl y
on Indian reserves but in white habitations—there are, e .g .,
numerous recent as well as old examples of it in the outskirts MARTIN, J .A .

of Victoria, and across the said Inlet (North side) at the Nar-
rows, and even on Heather Street in Vancouver, may be see n
several examples, almost a little colony of them . It seems, if
I may say so, somewhat strange that though a view was take n
of the land in question, and not only that but a sitting of th e
Court held there to take certain evidence, yet no attention was ,
so far as we are advised, directed to this important feature,
though I should be surprised if some examples of such construc-
tion could not be found in that place or vicinity, on the sout h
side of the Inlet, as well as the north, and the more so becaus e
Joe Gonzalves, father of the defendant, who in July, 1874,
obtained the house and clearing from Joe Silva, the origina l
squatter, testifies that the old house, occupied by Silva, was o f

that he, very naturally, could not recall the exact distinction. CO
U APPEA L

I quite agree with the learned trial judge in the inference he
draws from local conditions and customs that the sawn lumber

	

192
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MURPHY, J . split cedar, and looked 15 years old, and that he lived in it tha t
1923

	

winter and built a new house in the spring of 1875, and Pete r

Dec. 11 : Smith, son of Portuguese Pete Smith (who died in 1905), bor n
on the adjoining parcel, says that he saw split shakes of an old

APPEAL house when he was a boy, and Mary DeKosta, a daughter o f

Oct . 7 .

	

"made out of old split cedar ." In the face of this positive evi -
ATTORNEY- dence, I find it quite impossible to reach any other conclusio n

GENERAL O F
CANADA than that the houses were originally built of shakes in 1860 a t

GoN ALeES the latest . Such a conclusion is entirely in accord with th e
history of the architecture of the primitive times, and in Judg e
Noway and Scholefield 's History, already cited, many valuabl e
historical views of old buildings, public and private, in th e
Colony are to be found, shewing this type of construction in
various forms. I refer, e .g ., to Vol. II ., pp. 53 (Fort Langley) ,
71 (Lytton), 76 (Yale), 111, 116, 118, 122, 135, 257, 258, 26 1
(Chief Justice NEEDHA_M on circuit in Cariboo in 1867 in the
celebrated "Grouse Creek War" case—Canadian Company v .

Grouse Creek Flume Co . (1867), 1 M .M.C. 3), 266, 272 (Cari-
boo Court Nouse and Judge's Residence at Richfield), 591
(Nanaimo), 554 (Port Simpson), etc . Thus the apparent
difficulty caused by the later use of mill lumber becomes a
simple matter to understand and presents no real difficulty whe n

MARTIN, J .A . the notorious customs of the people at large are borne in mind ,
as they ought to be, that justice may be done to all .

The Indian witnesses, however, are far from lacking support
from white witnesses in their account of the houses being buil t
long before the first mill was built in 186 5 . Even DeBeek,
called by the plaintiffs, admits that he saw two houses there i n
1868, and that they "were old looking shacks" at that time ,
though Taffendale (a very unsatisfactory witness), also for th e
plaintiffs, saw only one in 1869 . For the defence Fisher, i n
May, 1867, saw three shacks there which he describes as follows :

"Now, taking those three shacks—those places that were occupied by
those three men, from your recollection what did they look like? Ho w
old did the shacks look at that time? Well . I will tell you, T think by the
look of those there shacks they must have been there five or six years ,
because they were all weather-beaten and the wharves looked as if the y
had been put up for some time, that they had there . "

said Portuguese Pete, also born there, confirms her brother an d
1924

says she remembers the old house of her father and that it was
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And Fisher had good reason to know the date, because he and asu""Y, J .

some others buried a man there (near the Time Gun, Exhibit 7)

	

192 3

who had dropped dead at Hastings Mill, while Fisher was await- Dee . 11 .

ing the arrival of a ship to load lumber .

Victoria from Cariboo by Burrard Inlet, having walked over ---Oet_ 7 .

from New Westminster to what was afterwards Gastown, now, ATTORNEY-

Vancouver because the ice on the Fraser River prevented the
GENERAL of

CANADA

steamer from reaching that customary port to and from Victoria .
GONZ 1LVE 8

He says that in going out of the harbour from the south shor e
the steamer, the "Wilson G. Hunt," passed so near Deadman's
Island and Brockton Point that he could see the houses, an d
there is no reason why he could not, as the distance is short and
from the height of a steamer's deck there would be a clear view ,
and the steamer would doubtless be then proceeding slowly an d
taking the old customary channel inside Burnaby Shoal before
the official change in navigation to the outside thereof was mad e
in consequence of the "Clallam" disaster and the decision i n
Bryce v . Canadian Pacific Ry. Co . (1907), 13 B.C. 96 ; (1909) ,
15 B:C. 510 ; 13 Ex. C.R. 394. Any observant man would be
likely to take note of the only habitations in a hitherto wild
locality that he saw on that side of the Inlet, which must hav e
come as a surprise to him, and I have no doubt, after carefully 'ART'', 'LA-

considering the evidence, though it is a little obscure at th e
beginning, that the year was ' 62 and not '63, as suggested during
the argument : '62 was accepted at the trial both by judge an d
counsel as being the year he was speaking of—the only real
uncertainty is as to when he went up country, not when h e
came "out" for Christmas, after exceptionally cold weather ha d
set in . No reasonable doubt can exist as to the accuracy of hi s
general observation upon that occasion, because he verified i t
eleven years later when he revisited the Inlet and went to th e
new settlement at Gastown and over to visit the same houses on
Brockton Point on Dominion Day, 1873, that he saw there in
'62, and gave further particulars about them and clearings, etc . ,
which I see no reason for disbelieving in substance : his evi-

Then there is the evidence of Trimble, which, if credited, is OaPEAL

of much consequence because he says he saw three houses at th e
locus on the 23rd of December, 1862, when he was returning to

	

1924
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MURPHY, J . dence as a whole, despite certain minor discrepancies and fail -
1923

	

ings, is as strong as could be expected having regard to his age
Dec. 11 . and the lapse of time, as to which the language of the Privy

Council in Hordern v. Hordern (1910), A.C. 465, is instruc -

ATTORNEY-

	

I shall not attempt to review in detail the evidence as to the
GENERAL OF actual extent of the clearing and fencing made by Joe Silv a

CANADA
v .

	

when he first took possession, and it would be impossible to do s o
GoNZALVES because of the fact that since the survey of 1886 and the cutting

of the said preliminary trail in 1887 and the subsequent con-
struction of the main road upon that location the defendan t
has accepted that road as his northern boundary, which is on e
of the very unusual features of this case before mentioned, thu s
defining both the northern and southern limits of occupatio n
by said road and the sea-shore, which at the western boundar y
of the defendant's claim is only a distance of about 100 fee t
from the road to high-water mark, as the scale on plaintiffs '
Exhibit 7 shews. Gonzalves, it is to be noted, moved his fenc e
back in 1886, to where it is now, at the time the surveyors ;cam e
there to locate the road preceding the cutting of the trail, an d
Peter Smith's fences were moved back also .

MARTIN, S .A . The second unusual feature is the very small extent of the
area claimed by the respective squatters, the present defendants ,
being only a little more than one-third of an acre, which modera-
tion in the claim is not only in itself commendable but is an
evidence of good faith, and once it has been established that
Silva did build a house there before April, 1863, it becomes,
from the nature of the case, almost impossible to restrict hi s
claim to smaller limits from the beginning, apart from Gon-
zalves's undoubted fencing 49 years ago : Silva must, at least,
have had a well some distance from salt water and some sor t
of clearing and underbrush about his house, and the usual out -
buildings, and not only that, but as a matter of safety and self-
preservation he must have cut down the "very tall trees" (whic h
means anything from 200 to 300 feet high in that vicinity )

COURT
APPEALL five, their Lordships saying, p . 470, about the evidence of wit-

nesses as to a transaction of 23 years before :

	

1924

	

"They gave what was manifestly the best account they could give afte r

	

Oct . 7.

	

the lapse of so many years of what actually took place ."



XXXIV.] BRITISH COLUMBIA REPORTS .

	

383

near his house, because once the forest was cut into and its mvRPHY, J .

natural state altered, opening it to the wind, he literally lived

	

1923

in the shadow of death unless he cut down the tall trees that Dee. 11 .
probably would fall on his house, and that he did so is not only
that reasonable expectation of a "course of conduct" which .7JA
Kirby v. Cowderoy, supra, says the Court should act on, but

	

--
192 4

a matter of fact, because Gonzalves testifies to the prior clearing
away of "all the tall timber," as he saw when he took possession 	 Oct. 7 .

as aforesaid in 1874. And it is to be noted by applying a ATT O RNEY-
GENERAL of

scale to said Exhibit 7, that not one of the various parcels has CANADA

a greater depth than 140 feet from the road to high-water mark ; GoNLvEs
in other words, much less than the height of a very tall, or, even
moderately tall, fir or cedar tree, thus establishing a clearin g
ex necessitate. I draw attention to this fact of the very small
extent of these holdings because the learned judge refers t o
them as "extensive" : the reason why they were so small i s
because the squatters were not tillers of the soil who required
an extensive area, but fishermen, primarily, who derived thei r
living from the sea in various ways .

The third unusual feature is that this clearing was originally,
and indeed, barring the said road, still is, simply nothing more,
relatively, than a small niche, so to speak, chopped into a
primeval forest, which at the time and for many years after ,
till 1887, had no communication other than by water with
civilization, and hence there would be little reason, in the MAET~N, J .A.

earlier years at least, for erecting fences or taking other steps
to define possession against trespassers or adverse claimants ,
but simply some sort of rough definition of their claims a s
between the squatters themselves . And when the fence was
set back in 1886, and re-erected where it now unquestionably
stands, along the south side of the present road, that establishe d
the boundary and made certain and definite since 49 years past ,
that which may have been uncertain and indefinite theretofore .
The Ontario eases shew that even in the case of the occupatio n
of surveyed wood lots, fencing is not essential as against privat e
owners—Cf . Heyland v . Scott (1869), 19 U.C.C.P. 165 at p .
169 ; Davis v. Henderson (1869), 29 U.C.Q.B. 344 ; Kay v .
Wilson (1877), 2 A.R. 133 ; and Piper v. Stevenson (1913),
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28 O.L.R. 379 ; not one of the many cases that have been cited
to its resembles the present in this important respect, and henc e
the principles hereinbefore quoted governing possession "with
reference to the peculiar circumstances" of the case have specia l
force. And in approaching the consideration of this 'natter, I
do so in the spirit set out for our guidance by the Suprem e
Court of our country, out of its wide knowledge of the condi-
tions thereof, in the case of Hamilton v . The King, supra, one
relating to a squatter's occupation of Ordnance lands in th e
City of Ottawa, wherein the Chief Justice, at pp . 339-40, said :

"The Crown permitted the defendants or their predecessors in title t o
remain in undisturbed possession for fifty-eight years before taking actio n
in 1890 and took no steps to enforce the judgment then obtained during
the ensuing twenty-four years. During this long lapse of time all parties
concerned have died . The form of government of the country has bee n
repeatedly changed, and the then newly founded and insignificant By-town
has become a great city, the capital of the Dominion of Canada, Under
these circumstances, I think the Courts need not hesitate to require th e
strictest proof of a claim to oust the defendants . Failing this, I think
substantial as well as Iegal justice will have been done by leaving them
undisturbed in the possession which they have so long held .

"This is a case in which we may recall what the Privy Council has sai d
concerning the difference in the relation between the Crown and the subjec t
in this and in older settled countries . Such long periods of time as those
prescribed in the `Nullum Tempus Act' seem to consort more with th e
slowly altering conditions in the latter, than with those in a countr y
which has witnessed such phenomenal changes as Canada during the past
century . «ithout encroaching on the functions of the Legislature we may
endeavour to mitigate the hardships of a rigorous enforcement of rules
which change of time and place render oppressive . "

And in Tweet/le v. The King, supra, Mr. Justice Anglin said ,
p . 219 :

"From a continuous user of upwards of forty years (such as has been

actually proved in this case) an earlier like user may readily be inferred .
Chad v . Tilsed (1821), 2 Br . & B . 403 at p . 408 ."

And at pp. 220-1 :
"The evidence adduced by the defendant in support of his possession i s

as satisfactory as could reasonably be expected, having regard to all the
circumstances, and it should, in my opinion, be held that he has established
title to the foreshore in question."

These observations are particularly appropriate to the presen t
ease, because the title set up by the defendant begins with a n
impregnable possession of 49 years, and goes back to the ver y
beginnings of law and order in the old colony of British
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COURT OF
Bay Company nor under the Crown direct, has the squatter as APPEAL

a settler upon public lands in the pioneer days of occupation
192 4

been looked upon with disfavour, but on the contrary he has
been favourably regarded by the powers that be as a settler 	

Oct . 7 .

who was assisting in the building up of the country though in ATTORNEY
OFERAL

-
GEN

an irregular manner at the start . The instructive history of . CANAD A

the extensive and benevolent recognition of squatters' claims in GONZALVEs

Rupert's Land and the North-West Territories is set out i n
Martin's Hudson's Bay Company's Land Tenures (1898), pp.
65-9, 103-6, and I see no reason why the Crown or the Court s
in this Province should regard these ancient pioneers of Stanley
Park in a less favourable light than similar pioneers have been

regarded in other parts of Canada. The long and conspicuous MARTIN, J.A.

occupation by this defendant since the trail was cut throug h
Stanley Park, of a piece of property fronting on what is the
principal scenic road in the Canadian Pacific (over which
innumerable persons have travelled, including myself, many
scores of times) has been so public and notorious that it i s
difficult to believe it was contrary to the wishes of the Govern-
ment.

Upon the consideration of all the evidence in the case I can
only reach the conclusion that the defendant has establishe d
his said defence, wherever the onus of proof may rest, and
therefore I would allow the appeal and dismiss the action .

McPHILLZYS, J .A. : This appeal has relation to the title to
a very small area (0 .354 acres) of land out of that very large
area of land known as Stanley Park in the City of Vancouver .
The title shewn is that originally the Crown (Imperial) was MCPHILLLPS,

the owner owing to the area being set apart in Colonial time s
as a military reserve (1858) and transferred by the effect o f
Imperial Despatch (1884) to the Crown (Dominion) . The
City of Vancouver was authorized by the Crown Dominio n
by order in council (8th June, 1887) to use the military reserv e

2 5

Columbia, to its birth in fact, and whatever view the Courts MURPHY, J.

may have taken as regards the encroachments of squatters upon

	

192 3

private property or mere speculative squatters upon the public D . 11 .

domain, in Western Canada at least, neither under the Hudson's
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MuRPhY, J. as a park. Later this order in council was cancelled an d

1923

	

by order in council of the 31st of August, 1906, a lease wa s

Dec . 11 . authorized of the military reserve, i .e ., Stanley Park, for 9 9
years (renewable) to certain commissioners appointed by th e

COURT OF Governor in council and the City Council (Vancouver) 7; thi sAPPEAL

was followed by an order in council of the 13th of August ,

of Stanley Park, with power in the minister of militia an d
defence to resume possession of any portion of the park fo r
any military purpose whenever required in his judgment, ther e
being the further right to re-enter on breach of any of the
covenants contained in the lease .

The action is one for the possession of land, and its com-
mencement naturally imports that the defendant is in possessio n
of the land claimed by the plaintiffs the 0 .354 acres .

It must be admitted that in accordance with English law titl e
to land is founded on possession, and that being the case it i s
all-important to scan the evidence carefully and give it it s
proper weight, bearing well in mind the existent conditions, th e

MCPHILLIPS, early settlement before and at or about the time of the Caribo o
J .A . gold rush in 1858 (Bract. fo. 284a, 435b ; Litt. s. 170 ; 3

Black . Comm. 180, 195 ; Holmes on the Common Law, pp .
244-246 ; P. & AI . Hist . Eng. Law, ii . 46, 79) .

It must be conceded that the defendant, who is acknowledged
to be in possession of the land, is entitled to remain in posses-
sion thereof against all except those who can shew a better title ,
and can prove that they or their predecessors had earlier posses-
sion of which they were wrongfully deprived (Bract . fo. b, 31a ,
52a, 434b, 435a ; Doe d. Hughes v . Dyeball (1829), AL &
M. 346 ; Doe dem. Smith and Payne v. Webber (1834), 1 A .
& E. 119 ; Asher v. Whitlock (1865), L .R. 1 Q.B. 1 ; Perry
v . Clissold (1907), A.C. 73) .

The evidence is absolutely silent upon the point of th e
plaintiffs having been at any time wrongly deprived of posses -

1924

	

1908, wherein the order in council of the 31st of August, 1906 ,
Oct. i . was amended to provide for the leasing to the City of Vancouve r

ATTORNEY- of Stanley Park instead of to six commissioners . A lease
GENERALAF followed in due course under date the 1st of November, 1908 ,

V .
GoNLvES

for 99 years renewable perpetually to the City of Vancouver
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sion. It is admitted law that those who sue for the recovery MuxrxY, J .
of land of which another is in possession must recover on the

	

1923

strength of their own title and cannot found their claim on the Dec . 11 .

weakness of the possessor's title (Roe d. Haldane v. Harvey

(1769), 4 Burr. 2484, 2487 ;; Cole on Ejectment, 287 ;; Dan-
couBT of

l

	

APPEAL

ford v. McAnulty (1883), 8 App. Cas. 456, 462) . The de- --
1924

fendant being in possession gives a good title as against allbut
rightful owners, whose claim though, as we have seen, . must be Oct. 7 .

founded on prior possession, but it must also be remembered ATTORNEY-
GENERAL Of

that possession continually tends to bar the rights of all who CANAD A

even have such prior title (Leach v. Jay (1878), 9 Ch. D. 42 GoNzALVES

at p. 44) . Here, as I have said, there is the entire absenc e
of there having been earlier possession in either of the plaintiff s
to the possession of the defendant ; in truth, it would no t
appear that it would be possible to make out any earlier posses-
sion.

	

Then, proceeding to another view of the matter, even
if it were admitted that the Crown (Imperial) up to 1884 and
the Crown (Dominion) from that time onwards could be sai d
to be rightfully entitled to the land and no steps were taken t o
assert those rights within the period prescribed by statute, thei r
remedies would be barred and their title extinguished (Stat .
3 & 4 Will . IV., c. 27, s . 34 (Imperial) ; Statute of Limitations ,
R.S.B.C . 1911, Cap. 145, Secs. 41, 49) .

Therefore, if it can rightly be said that the defendant has MCPHILLIPS,

shewn possession of the land for the prescribed period, and

	

J .A .

here that must be 60 years as against the Crown, that possession
will give a good title thereto as against all the world (Agency
Company v . Short (1888), 13 App. Cas . 793) .

Notwithstanding, and with -great respect to the judgment o f
the learned trial judge, I am clearly of the opinion that ample
evidence was led and adduced at the trial upon which it ca n
reasonably be found that title was acquired by the defendant
to the land in question by continued possession adverse to an d
in derogation of that of the Crown. There being no expres s
extinguishment of the Indian title in British Columbia, th e
question whether there was earlier possession in the Crown tha n
that of the defendant and those under whom he is entitled t o
claim possession, is brought up somewhat graphically, and it
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might reasonably be said that there could be no prior possessio n
in the Crown to the possession shown by the defendant. In
any case, the evidence is ample in its terms to shew that ther e
was adverse occupation of the land in question for the ful l
period of 60 years and more, and there was that continuity of
possession entitling the defendant to insist upon and to b e
admitted to be the owner of the land, the Crown being barre d
and the title in the Crown in the land (0 .354 acres) extin-
guished. I would refer to the reasons for judgment of th e
learned trial judge, and in particular the following excerp t
therefrom : [The learned judge quoted from the beginning o f
the second paragraph of the judgment of MuRenY, J., ante p.
362, down to the word "possession" in the sixth line on p. 36 4
and continued] .

With great respect, I cannot agree with the learned tria l
judge's view as to the evidence of the witness Trimble, an d
the evidence of the Indian witnesses . It cannot be said tha t
there is no evidence to establish title by prescription in the de-
fendant ; on the contrary, I am of the opinion, considering al l
the surrounding circumstances and the necessary period of tim e
that had to be covered, namely, 60 years, that the evidence le d
and adduced at the trial upon the part of defendant forms a
reasonable basis upon which it can be said there has been 6 0
years of adverse possession against the Crown . It is to be
remembered that although the Crown is shown to be the regis-
tered owner with an indefeasible title of the whole of Stanle y
Park, yet that title is no guarantee against any adverse pos-
session (see Land Registry Act, B .C. Stats . 1921, Cap. 26, Sec .
37(1) (j), (2)) .

Here the onus probandi was on the Crown to make out its
title, i .e ., the affirmative side of the question (see Phipson on
Evidence, Chap . 4) . A fact being asserted that fact has t o
be proved to enable success in the action . It was not necessary
for the defendant here alleging the negative, to prove it in firs t
instance. The affirmative in substance was upon the Crown ,
as admittedly the defendant was and is in the actual possessio n
of the land, and, as we have seen, the person who is in possessio n
of land has a title to the land which is good against all except
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those who can chew a better title ; that is, can prove that they MUEPHY, J.

or their predecessors had earlier possession of which they were

	

192 3

wrongfully deprived . Now in the present case, if no evidence Dec . 11 .

was offered, who would be unsuccessful in the action ? In my
opinion the plaintiffs would be, therefore the plaintiffs had to °OPPELF
make out their case (Amos v . Hughes (1835), 1 M . & Rob . 464 ;

	

—
Bract. Fo. 30b, 31 ; Cole on Ejectment, 287 ; Williams on

	

192 4

Seisin, 7 ; Holmes on the Common Law, 244 ; P. & M. Hist.	 Oct. 7 .

Eng. Law, 22, 40 sq.) . Then even if prior title were shewn, ATTORNEY-

that is not enough where there is adverse possession,

	

CaNaas that GENERA L
na

of

possession may have been of such duration, i .e ., the period
GoZArVEs

prescribed by statute that would result in barring and extin-
guishing the title, and that is the necessary inquiry in the
present case. The fact that the Crown has shewn a registere d
indefeasible title, as we have seen, in no way establishes titl e
to the land in question as against title by possession, and in s o
far as the present action is one for trespass the Crown is not
entitled to have it assumed that the Crown is or ever was i n
possession of the land, i .e ., the Crown will not be deemed to be
in possession for the purpose of maintaining an action of tres-
pass which is founded on disturbance of the actual possession
of the land (Gilb . Uses, 81 (185, 3rd Ed.) ; 2 Fonb. Eq., 12 ;
Harrison v. Blackburn (1864), 17 C.B. (x.s.) 678 .

	

See
Anon., Cro. Eliz . 46 ; Heelis v. Blain (1864), 18 C .B. (x.s.) MCPHILLIPS ,

90 ; Hadfield 's Case (1873), L.R. 8 C.P. 306) .

	

J .A .
By an Act of Geo. III. (Stat . 9 Geo. III ., c. 16) the right s

of the Crown in all lands and hereditaments are barred after
the lapse of 60 years, and that statute law is in force in Britis h
Columbia by virtue of the Laws Declaratory Act (Cap . 133 ,
R.S.B.C. 1911) .

Now, as to the triangulation survey of the shore-line calle d
the Turner survey, carried along the foreshore where the lan d
in question is situate, I cannot give the weight to it that the
learned trial judge has. Further, it is admitted that there
would be a space of time of two or three months after the survey
when the buildings said to be on the land could have been built,
and there still would be the lapse of 60 years to accomplish titl e
to the land by prescription.
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MURPHY, J .

	

The witness Fisher's evidence is valuable in that in 1867 ,

1923

	

fifty-six years before this action was commenced, buildings wer e

Dec . 11 . upon the lands claimed by the defendant in this action, and the
lands claimed in the three other actions, viz ., against Peter

C
A

U
E
T
AL Smith, Mary DeKosta and Edward Long . The evidence of

Fisher is in the clearest terms, and in 1867 the buildings i n
1924 their appearance indicated that they had been up five or si x

bourhood does not conclude the question, the lumber could hav e
come from some other point . Further, there is some evidenc e
that split cedar might have been taken for sawn lumber, an d
there is evidence that about ten years after the buildings wer e
first erected the buildings were renewed or repaired with lumbe r
which was then obtainable from local mills .

Abraham's evidence is clear enough to indicate that th e
claimed occupation and possession was at the time of the gol d
rush to Cariboo in 1858, which would give possession for mor e
than the period of 60 years, and he (Abraham) says that ther e
were at that time three or four houses at the point in question ,
upon the land here in question and in question in the other thre e

MCPHILLIPS, actions, and other witnesses give evidence to the like effect.
J .A .

	

I will refer shortly to some of the points in Abraham's evi -
dence . The witness is clear upon it that there were four house s
upon the lands in question at the time of the Cariboo gold rush .

"And were those houses there at the time of the gold rush in Cariboo ?
Yes . "

"A row of houses? Yes .
"Air . Long : Ask him [the questions were put through an interpreter ]

if he remembers Peter Smith—old Peter Smith ? Yes, he knows him .
"Ask him if he lived there at the time of the Cariboo gold rush? Yes . "
"THE COURT : 1-Ie [Abraham] may be misunderstanding you there ; he

told us yesterday there were four houses down here in which othe r
than Indians were living. "

"TILE COURT : Ask him that.
"Mr . McCrossan : Were there any Portuguese living on the Inlet at tha t

time [Cariboo gold rush] ? That is where they lived . "

Emma Gonzalves dealing with the lumber put into the house s
said :

Oct . 7 . years. I place little or no stress upon whether the building s
ATTORNEY- have been said to have been built of lumber, as there is no con -

GENERAL O F
CANADA elusive evidence that sawn lumber was not obtainable in 186 3

ZAGONLVES
or before ; the fact that there were no mills then in the neigh -
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"There was an Indian man that would split the cedar logs for them and MURPHY, J.

they used that to build their houses ."

	

-

And further said :

	

1923

"You see when these primitive boards became ancient they tore them Dec. 11 .
down and built another house of mill lumber right on the very same place . "
"The mill lumber was there 50 years and ten years before that it was COURT OF

primitive made boards"

	

APPEAL

Trimble's evidence, in my opinion, is very complete and

	

192 4
establishes the 60 years' possession . His evidenceshews that the

Oct . 7.
houses existed in 1862, three in all, the house of the defendant
being one of them. Trimble was later on the ground in 1873

G E
ATTORNEY

N

	

-
ERAL OF

and saw the houses he spoke of seeing from the water in 1862, CANAD A

and he said the houses "looked as if they might be 10 or 12 GONZALVES

years old, three in number," and he also spoke of fences, and
speaking of the material in the houses said :

"They were all built out of split cedar that I could see . I didn't go
near the other ones at all." "There is not much difference between saw n
lumber and split." "As far as I can say they were built out of split cedar . "

"The whole three? Yes ."

Trimble fixes the time he first saw the three houses as bein g
on the 23rd of December, 1862, and that establishes that th e
buildings were existent more than 60 years before action .

Then there is the significant fact that when the roadway wa s
made around the park in 1889, the defendant and the other s
in the immediate neighbourhood in adverse possession to th e
Crown, and the City of Vancouver, were not proceeded agains t
as trespassers, all that took place was the moving back (towards MCPHILLZPS ,

the sea) of the fences . This roadway was built by the City of

	

J .A .

Vancouver and is still maintained by the City of Vancouver .
It is clear that there has been 34 years of adverse possession a s
against the City of Vancouver of the land in question, therefor e
it would not appear that the City of Vancouver itself has an y
position enabling it to dispute the title of the defendant, as bu t
20 years are necessary to give title by prescription against the
City of Vancouver . The Crown, however, is joined in the
action, and the City of Vancouver attempts through the Crow n
to displace the title of the defendant .

I will later deal with the question as to whether the Crown i s
entitled to bring an action of this kind, having dispossesse d
itself of possession of Stanley Park to the City of Vancouver,
and having executed a lease thereof to the City of Vancouver .
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To now deal with the reasons for judgment of the learned
trial judge and the value by him attributed to the testimony o f
the Indian witnesses, the learned judge said :

"Three Indians give evidence that these houses were there for a perio d
that would constitute 60 years' adverse possession . "

The evidence is not confined to the testimony of the Indian s
alone, there is notably the very informative evidence of Trimble ,
a very observant man, whose testimony is entitled to the highes t
weight . Further, with great respect, I differ entirely with th e
learned judge 's view wherein he stated that the Indian evidence
is unsatisfactory in its nature . To my mind it is conclusive.
It must be remembered that it had to be given through inter-
preters, the salient and material facts are clearly sworn to,
there was the occupation and continuity thereof establishin g
adverse possession for 60 years, no break whatever in the posses -
sion, and I do not see that the cross-examination of these ver y
old witnesses in any way shook the undoubted value of thi s
testimouy so clearly given by the Indians . It will not do to
say that the houses were built of sawn lumber when the positiv e
testimony is to the contrary, and well maintained, but even o n
this point some sawn lumber might have been used, manufac-
tured elsewhere than in Burrard Inlet . However, upon a care-
ful reading of the evidence as a whole, I am satisfied that th e
houses were constructed and in occupation well within the 60-
year period, and Trimble 's evidence is corroborative of this fact ,
also corroborative of the material used in their construction .
In cases of this character it must be expected that there will b e
seeming variances or inaccuracies in the testimony of aged wit-
nesses, but I am satisfied that the testimony is ample and
sufficient to bear out the claim of adverse possession for th e
requisite 60-year period . It is, indeed, a notorious fact, gleaned
from all the evidence, that there was unbroken settlement an d
occupation of the areas in question throughout the whole period
of time. The occupation once established at a time whic h
would admit of a prescriptive title being claimed, with con-
tinuity of possession, the onus of displacement thereof unques-
tionably has not been discharged .

I cannot place any weight upon the triangulation survey an d

MURPHY . J .

1923

Dec . 11 .

COURT OF
APPEAL

1924

Oct . 7 .

ATTORNEY -

GENERAL OF
CANADA

V.
GoN ZAr .vE s

MCPIIILLIPB ,
J .A .
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no occupation being shewn thereon, firstly, because in law I do alusrxY, J .

not consider it admissible evidence.

	

I will later refer to some 192 3

of the authorities upon the point .

	

Secondly, as before pointed
out there was a period of time after the survey was made which

Dec. 11 .

would have admitted of the building of the houses and the APPS LF
claimed occupation (some three months of time), quite sufficient

	

-"
1924

to construct the houses out of the material at hand, viz ., split
cedar . That circumstance alone, even if the map could be said Oct. 7 .

to be legal evidence, destroys its efficacy and renders it valueless ATTORNEY-
GENERAL OF

as to the material point in issue in this action.

	

CANADA

With great respect, I cannot follow the learned trial judge ' s
observation when he says :

"If there were any such extensive clearing as would justify the Court i n
deciding that these people own this extensive piece of land as shewn b y
the map, it would be a physical impossibility for a surveyor such a s
Turner, not to see it."

As we have seen, the occupation and construction of the
houses could have been later in time to that of the Turner
survey, i.e ., triangulation survey on the water front . Further,
the area of land in question cannot be said to be extensive, as i n
this action all that is claimed is an area of 0.354 acres, a very
small parcel indeed, and at the time of the survey the area wa s
primeval forest, and occupation might pass unnoticed by a sur-
veyor directing his attention primarily to the coast line . It is
not essential at all to establish prescriptive title to prove fences ,
clearing and cultivation, and I cannot agree with the learned
trial judge's conclusions as to this phase of the matter . Further ,
there is no requirement to establish precise metes and bound s
(Davis v. Henderson (1869), 29 U.C.Q.B. 344 at p. 355) . In
any case no difficulty whatever arises in the present case, as th e
occupation and situation of the houses is clearly established b y
the testimony given and well brought home to the City of Van-
couver when the fences were moved back, that is towards th e
sea, to admit of the road being constructed, which is today th e
western boundary of the land in question, and that road was
built by the City of Vancouver in 1889, and the City of Van-
couver removed the fences and reconstructed them, so it i s
apparent that there can be no difficulty in delineating the area ,
as the land in occupation at that time was the same land held

v .
GQNZALVE S

MCPIAILLIPS,
J .A .
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MuRPIIY, s. in adverse possession throughout the whole 60-year period.

1923

	

(Also see Kay v. Wilson (1877), 2 A.R. 133 at p. 144 ; Piper

v . Stevenson (1913), 28 O.L.R. 379 at p . 387) .

Now as to the admission of the Turner field notes, and map ,
under which it is claimed that occupation and adverse possessio n
at the time thereof is displaced, and which the learned trial
judge gave so much weight to, we have Lord Dunedin dealin g
with this evidence at pp . 557, 558, in Attorney-General of

British Columbia v . Attorney-General of Canada (1906), A.C .
552. Ile there said :

"First, there is the marking in Corporal Turner ' s field notes . Corporal
Turner was under Colonel Moody, and was engaged in 1861-63 to survey
the coast line at this place. Corporal Turner is still alive, and was
examined, and he produced the field notes he made at the time . On these
field notes Stanley Park is marked as `military reserve .' Their Lordships
must here remark that they think an entirely erroneous view of thi s
evidence was pressed on the trial judge in argument and accepted by him .
It being admitted that Corporal Turner had no power to make a reserve,
it was contended that such evidence was secondary and inadmissible . This
seems a misapprehension . The evidence is not evidence of the actua l
marking of the reserve ; but it is perfectly good valeat quantum as servin g
to refresh Corporal Turner's recollection, and as shewing that a man then
on the spot put down military reserve as the then existing designatio n
of the land in question."

It is, therefore, apparent that the field notes and map would
not be evidence to establish the facts but useful to refresh th e

McPRILLIPB, memory of a witness. In this case there is no evidence from
J.A . Corporal Turner available, and, with great respect, in my

opinion the learned judge erred in considering and giving effec t
to this insufficient evidence (Bidder v . Bridges (1885), 54 L.T.
529 ; Mercer v . Donne (1904), 2 Ch. 534 at p. 544 ; (1905) ,
2 Ch. 538 at pp. 563, 568) .

Then as to the weight to be attached to the learned trial
judge's opinion when he passes over and does not give effect t o
the Indian testimony, I would refer to what Collins, M .R. said
in In re Moulton—Grahame v . Moulton (1906), 22 T .L.R .
380 at p . 384 :

"On the other hand, the learned judge has reflected unfavourably o n
the evidence of the plaintiffs	 We are aware of the great weigh t
properly attributable to the opinion of the judge who has heard and seen
the witnesses ; but an appeal is a rehearing, and we cannot avoid th e
responsibility of forming a judgment on the matter for ourselves	 "

Dec . 11 .

COURT O F
APPEAL

1924

Oct . 7 .

ATTORNEY-
GENERAL OF

CANAD A
V .

GONZALVES
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Even were I in error as to the 60 years of adverse possession GoNzrrvas

this action could not succeed, as it is beyond question that the
20 years only which is necessary to be established in this ar e
made out, i.e ., adverse possession of 20 years against the City
of Vancouver (Statute of Limitations, R .S.B.C. 1911, Cap.
145, Sec. 16), the Crown having demised the land to the Cit y
of Vancouver in 1887 . In O'Connor v . Foley (1905), 1 I.R.
1 at p . 19, the Master of the Rolls said :

"That the statute [Statute of Limitations] should confer a title a s
against any other claimant to the leasehold interest is plain enough . "

I am not deciding that, upon the cessation of the term, the
Crown might not have the right, if so advised, to dispute title,
if it is not finally maintained in this action that the title in th e
Crown has been displaced.

	

(Also see O'Connor v. Foley McpxJLLrrs,
(1906), 1 I.R. 20 - at pp. 25, 26, 38, 39) . It was held in

	

J.A.
Ecclesiastical Commissioners for England v. Treemer (1893) ,
1 Ch. 166, that :

"A lease passing an estate . . . . prevents the grantor, and those claim-
ing under him, from seeking to recover the lands till that lease ha d
expired,"

and see Chitty, J ., at pp. 170, 175 (Walter v . Yalden (1902) ,
2 K.B. 304) .

In my view the whole case, therefore, resolves itself into this :
title has been effectively proved by adverse possession for th e
60-year period against the Crown ; if, though, I should be in
error in this, then assuredly title has been effectively proved b y
adverse possession for 20 years against the City of Vancouver ,
and during the continuance of the term of the demise by th e
Crown to the City of Vancouver, the Crown cannot take step s

After full review of the evidence, in the exercise of the re- MrxPxY, J.

sponsibility that rests upon me in this appeal, I have no hesita-

	

1923
tion in stating that it has been sufficiently established that the Dec. 11 .
houses were built and were in occupation, constituting advers e
possession for the full period of 60

	

as against the Crown coral ofyears

	

, APPEAL

and there has been that continuous possession called for : see
Gwynne, J ., in McConaghy v. Denmark (1880), 4 S.C.R. 609

	

192 4

at pp. 632-3 ; Oct . 7.

"Visible occupation by some person or persons (it matters not, whether ATTORNEY-
in privity with each other in succession or not) to the exclusion of the GENERAL of

true owners. . .

	

"

	

CANADA
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to dispossess the defendant. In Glenwood Lumber Company

v. Phillips (1904), A.C. 405 at p. 408, Lord Davey said :
"If the effect of the instrument is to give the holder an exclusive righ t

of occupation of the land, though subject to certain reservations or to a
restriction of the purposes for which it may be used, it is in law a demis e
of the land itself."

And that is the situation in this case, the City of Vancouver s o
holds the land .

Upon the whole case I am of the opinion that the appeal
should be allowed .

Appeal allowed, Macdonald, C .J .A .

dissenting.

Solicitors for appellant : McQuarrie c f. Cassady.

Solicitor for respondents : J. B. Williams.

MCDONALD,J. jly RE FOX AND THE CONSOLIDATED MININ G
(At Chambers )

—

	

AND SMELTING COMPANY OF CANADA ,
1924

	

LIMITED .
Nov. 8.
	 Arbitration—Award—Application to send back—Ground that less allowe d
IN RE Fox

	

than to others in same position—Evidence—Arbitrator's adavit
AND THE

	

Examination upon .
Cox soLl-

DATED

	

Unless there is a mistake in law or fact evident on the face of an awar d
MINING AND

	

or the arbitrator admits that he has made a mistake in law or fac t
SMELTING

Co.

		

or unless there has been fraud or corruption it will not be referred
back to the arbitrator for reconsideration .

An arbitrator having made an award as to damages to claimant's land s
through smoke from the defendant Company's smelter the claimant
applied for an order that it be referred back on the ground that th e
arbitrator allowed a much larger sum to another claimant whose
lands surrounded one of the present claimant's parcels of land .

Held, that this is not a ground that comes within the rule as man y
circumstances may be considered by the arbitrator such as, quality o f
land, its state of cultivation and fertility, and the application shoul d
be dismissed.

On an application that an award be sent back for rehearing by th e
arbitrator a question arose as to whether all the claimant's lan d
(which consisted of two parcels) was taken into consideration by th e
arbitrator and an affidavit was obtained from the arbitrator in whic h
he stated that both parcels of land were considered by him in makin g
his award. An application by the claimant to examine the arbitrato r
on his affidavit was refused .
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APPLICATION for an order that an award made by an arChambers )
arbitrator (FoRIN, Co. J.) be referred back to the arbitrator

	

---
for reconsideration upon the ground that there is a defect

	

1924

apparent on the face of the award, and that the same is bad Nov. 8 .

for uncertainty and does not deal with all the property of the IN RE Fox

claimant . The facts are set out fully in the reasons for judg - Coxso~z
merit. Heard by MCDoNALD, J. at Chambers in Vancouver DATED

MINING AN Don the 4th of November, 1924.

	

SMELTING
Co .

Mayers, for claimant .
Davis, K.C., for defendant .

8th November, 1924 .

MCDONALD, J . : This is an application for an order that th e
award made by FoRix, Co. J. herein be referred back to th e
arbitrator for his reconsideration, upon the ground that there i s
a defect apparent on the face of the award, and "that the sam e
is bad for uncertainty and does not deal with all the property "
of the said Robert W. Fox. When the matter first came u p
for hearing, it was suggested that inasmuch as the claiman t
owned two pieces of land which, it was alleged, had '.been injure d
by smoke from defendant Company's smelter, one containin g
five acres, the other 36 acres, the arbitrator, in view of th e
small amount awarded, must have overlooked one of thes e
parcels . I suggested that an affidavit might be obtained fro m
the arbitrator to settle this question, and Mr . Davis, counsel for Judgment

the Company, although not conceding that there was any righ t
to require such an affidavit, yet thought that in the interests of
justice he ought not to object . An affidavit has now been
obtained from the learned arbitrator, and he states that he di d
consider both parcels of the claimant 's land. The claimant 's
counsel now seeks to cross-examine the learned arbitrator upo n
that affidavit. Inasmuch as such an examination must b e
confined to the question of whether or not the affidavit is tru e
in substance, I think no such cross-examination ought to b e
allowed.

	

The arbitrator states that he did consider bot h
parcels, and I think that is an end of the matter.

The further ground is taken that as the arbitrator allowe d
a large sum of money to another claimant, Endersby, whose
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McDONALD, J . lands surround one of the claimant's parcels, and only a small
(At Chambers)

sum to the claimant, it is evident on the face of the awar d
1924

itself that the arbitrator must have made a mistake . Reliance
Nov. B .
	 was placed upon Becher & Co. v. North British and Mercantil e

IN RE Fox Insurance Company (1915), 3 K.B . 277 ; Mills v . The Master
AND TH E
CONSOLI- &c. of Society of Bowyers (1856), 3 K. & J. 66 and In re

DATED Dare Valley Railway Co. (1868), L.R. 6 Eq . 429, as shewing
MINING AND

SMELTING that in a case like the present the award ought to be referred
Co. back. It seems to me that these cases do not apply . The fact s

are different in every case and in not any of them is there an y
suggestion made that the old rule referred to in Dinn v. Blake

(1875), L .R. 10 C.P. 388 does not still prevail . That rul e
I understand to be that unless there is a mistake in law or fac t
evident on the face of the award itself or unless the arbitrato r

Judgment
admits that he has made a mistake in law or fact or unless ther e
has been fraud or corruption, or something of that nature, the
award will not be referred back. In my opinion, it is not open
to the claimant to contend that because the amount awarded
to him was smaller in relation to the quantity of his land than
the amount awarded to another claimant there is, therefore, a
defect evident on the face of the award. Many circumstances
may have been properly taken into consideration by the arbi-
trator of which we know nothing, as for instance, the quality
of the land, its state of cultivation, fertility and the like. The
application is accordingly dismissed with costs .

Application dismissed .

CAULFIELD v . ARNOLD.

Solicitor and client—Retainer—Instructions to recover damages for injurie s
—Agreement that solicitor retain percentage of amount recovered —
Damages recovered and solicitor paid as agreed—Action to recover.

The plaintiff gave the defendant a retainer which under her instruction s
was largely expended in trying to locate w. who in consequence of hi s
having assaulted the plaintiff left the jurisdiction . Later the plaintiff
and defendant entered into a written agreement whereby the plaintiff
retained the defendant as her solicitor in all proceedings relative t o
W. and agreed to pay him 15 per cent . of the amount collected for
the injuries sustained by her from W. up to the sum of $100,000 and
50 per cent . of any sum over that amount. W. returned to the juris-

MORRISON, J.

1924

Dee . 9 .

CAULFIEL D

V .
ARNOLD
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diction and without action paid $100,000 in settlement of the plaintiff's aioiuusorc, J .

claim . The defendant then received $15,000 pursuant to the agree-
ment . In an action to recover back the $15,000 :-

	

192 4
Held, that the money was not paid over under any mistake of fact or of Dec. 9 .

law and that even if it had been paid under a mistake of law it could
not be recovered back .

	

CauLrsEr n
Held, further, that the ground of champerty is not available to the

	

v
plaintiff in the circumstances of this case .

	

ARNOL D
Taylor v . Mackintosh (1924), 33 B.C . 383 distinguished .

ACTION to recover certain moneys paid the defendant as a
solicitor under an alleged champertous agreement . The facts

Statement
are set out in the reasons for judgment. Tried by Moxnisox ,
J. at Vancouver on the 26th of November, 1924 .

J. A. Russell (Nicholson, with him), for plaintiff, referred
to Taylor v . Mackintosh (1924), 33 B .C . 383 .

Maitland (Remnant, with him), for defendant, referred to
Argument

Collins v. Blantern (1767), 2 Wils . K.B. 341 ; 95 E.R. 847 ;
Smith v. Bromley (1760), 2 Dougl . 696 ; 99 E.R. 441 ; Leake
on Contracts, 7th Ed ., 64 .

9th December, 1924 .
MoRRrsox, J . : The plaintiff describes herself in the record

as being a "divorcee," but at the time of the matter complaine d
of she had been twice through the form of a marriage ceremon y
and both men were surviving. The defendant is a solicitor of
the Supreme Court of British Columbia .

The plaintiff, who was living apart from what I may cal l
her lawful husband, Caulfield, had been living with anothe r
married man named Wood for some time and had received
serious injuries at his hands, in respect of which she consulted
the defendant, with whom previously she had had no acquaint -
ance. A perfectly regular retainer was given the solicitor in Judgment

March, 1923, which he expended largely in trying to locat e
Wood, who had in the meantime and in consequence of hi s
assault on the plaintiff, left the jurisdiction . The defendant
appears to have been giving sound advice to his client all along ,
as far as her material interests were concerned . The only
complaint which apparently she had was his slowness in bring-
ing Wood to time, and what she called the moderate amoun t
which he considered the plaintiff could succeed in extractin g
from Wood if they found him, ranging from $50,000 to $75,000 .
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MORRISON, J . She held out for $100,000 and there were negotiations to an d

1924

	

fro between them and Wood's solicitor . Ultimately on th e

Dec . 9 . 10th of April, 1923, the following agreement was entered int o
between the parties :
"C. S . Arnold, Esq. ,

`"Barrister, etc. ,
"Vancouver, B .C .

"Dear Sir :—I hereby retain you to act for me as my Solicitor in al l
proceedings, both civil and criminal, relative to Roland W . Wood, and
hereby undertake and agree to pay to you Fifteen per cent . (15%) of
the amount collected for the injuries sustained by me to the sum o f
$100,000, and Fifty per cent . (50%) of any sum over that amount .

"In consideration of your accepting this retainer, I undertake and agre e
that no settlement will be effected between the said Roland W . Wood an d
myself without your approval, and it is, of course, also understood tha t
no settlement can be made by you with the said Roland W . Wood without
obtaining my approval to the settlement thereof.

"Yours truly ,
"E . C . BoveE .
"C. S. A$NoLD"

Wood returned and paid the $100,000. The defendant re-
ceived $15,000 pursuant to the agreement . Intimate illici t
relations existed between the plaintiff and defendant practicall y
during the whole period since the retainer until along in th e
spring of 1924, after which they separated and then this actio n
was launched, for which there does not appear to me, from the
evidence, to be any ground in fact or law . The money was

Judgment not paid over under any mistake of fact or law nor under a
mistake of any kind . If it had been paid under a mistake of
law, broadly speaking, it need not be paid back . The ground
of champerty is not available to the plaintiff in the circum -
stances of this case. It is immaterial for a determination o f
the present case whether the above agreement is illegal or legal ,

	

since this is not an action for its enforcement.

	

Had the
$15,000 not been paid over and the defendant were seeking t o
enforce the agreement, then the case of Taylor v . Mackintosh

(1924), 33 B.C. 383 would be apposite and the defence of
champerty would be considered. In its incidents that case
was the reverse of the case at Bar. I find that at all times
material to the issue herein the plaintiff acted freely and inde -
pendently and was under no duress or undue influence or mental
incapacity. The action is dismissed.

Action dismissed .

CAULFIEL D
V .

ARNOLD
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CLEMENTS v . COUGHLAN : ANDERSON, T~tzR D

PARTY .
HUNTER,
C .J .S .C .

192 4

Commission--Sale and transfer of contract to build dry dock—Statutor y
subsidy included—Government consent to transfer—Member using his

Nov. 18 .

influence to obtain consent.

No one engaged in public business is allowed to have a beneficial interest
which may conflict with his duty or which might unduly influenc e
him in performing that duty.

A member of the Dominion Parliament who brought about the sale o r
transfer of a contract and subsidy authorized by statute for buildin g
a dry dock, it being his duty under agreement with the vendor to us e
his influence with the minister in charge to secure the Government' s
consent which was necessary to complete the sale, is not entitled t o
a commission for his services, his agreement with the vendor bein g
void at common law on the ground of public policy .

ACTION to recover commission on account of a sale of th e
defendant's interest in a contract and subsidy for the building
of a dry dock which was assigned by the defendant with the
consent of the Dominion Government to the Wallace Shi p
Yards Company. The facts are set out in the reasons fo r
judgment . Tried by HUNTER, C.J .B.C. at Vancouver on th e
28th and 30th of May, 1924 .

W. J. Taylor, K.C., for plaintiff.
Mayers, for defendant .
O'Dell, for third party .

18th November, 1924 .

HUNTER, C.J.B.C . : This is an action brought by the plaintiff
to recover a commission on account of a so-called sale of the
defendant's interest in a contract and subsidy authorized by
statute for the building of a dry dock, which was assigned by
the defendant with the consent of the Dominion Government t o
the Wallace Ship Yards Company .

I have had the advantage of full and careful written argu-
ments by both the learned counsel, so that I think no angle of
the matter has been overlooked .

The defendant wanted to get rid of the contract, and ther e
26

CLEMENTS
V.

COUGHLAN

Statement

Judgment
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HUNTER,

C .J.B.C .

192 4

Nov. 18 .

CLEMENTS
V .

COUGHLAN

Judgment

can be no doubt that the plaintiff brought the parties together.
Wallace, the president of the purchasing company, who appeare d
to be a straightforward witness and to have no interest in th e
matter, says so, and I accept his evidence . The plaintiff gave
evidence that his remuneration was to be $5,000, arrange d
through Anderson, the third party . But it is unnecessary, in
the circumstances, to decide whether the plaintiff has prove d
that the defendant agreed to pay him $5,000 or whether he
could recover quantum meruit only, as it is impossible to find
that the defendant agreed simpticiter to pay in the event of a
sale as alleged, and as it was part of the agreement that the
plaintiff should use his influence to secure the consent of the
Government, without which the so-called sale could not tak e
place. As to this the plaintiff himself says in discovery :

"I said (to Coughlan] `It will be necessary to get to Ottawa as soon as
you can. Wallace wants to start work and I think it would be goo d
judgment to have the Honourable H. H. Stevens,' who was at that tim e
a minister of the late Government, `present at your meeting tomorrow
morning .' He said, `Will you see Stevens?' I said, `Yes, I will undertak e
to see him.' I saw Mr. Stevens that afternoon and I said to Stevens— I
am giving the whole story, Mr . O'Dell .

"Mr . O'Dell : Go ahead.
"The Witness : I said `Look here, Harry, I have been about five weeks

in trying to get Wallace and Coughlan together whereby Wallace will take
over Coughlan's subsidy . They are about to sign up, and Wallace is
going to build a floating dock at North Vancouver at his own works, bu t
it is necessary to get the Government to consent to a transfer of th e
subsidy .' `Now,' I said, `I thought you would be pleased to know this an d
I wonder if you would come up to the meeting tomorrow morning in th e
Hotel Vancouver in J . J. Coughlan's room and at least say you will rende r
what assistance you can in the transfer .' He said, `Herb ., I will be very
glad to do that.' "

The inference, therefore, from the plaintiff's own evidenc e
is, that the plaintiff, being at the time a member of the Hous e
of Commons and one of the supporters of the Government ,
agreed for valuable consideration, at the request of the defend-
ant, to use his influence with the minister in charge to secur e
the consent of the Government which was necessary to complet e
the sale, and this inference is confirmed by the allusions t o
"Herb.'s job" in the correspondence, which are difficult to
understand on any other basis .

It is unnecessary to discuss whether such an agreement is
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within the prohibition of the statute (Senate and House o f
Commons Act, R .S.C. 1906, Cap. 10), as in any event it is voi d
at common law on the ground of public policy, the principl e
being that no one engaged in public business is allowed to have
a beneficial interest which may conflict with his duty or whic h
might unduly influence him in performing the duty .

It was not suggested that the transfer was injurious to th e
public interests ; it may in fact have been highly advantageous,
but that does not help the plaintiff, as the decisions are in-
exorable that it is immaterial .

The action must therefore be dismissed .
I have no discretion over the costs, as even under the mor e

flexible English rule a defendant is entitled to avail himself o f
any defence allowable, and can not for that reason alone b e
deprived of his costs, even though the defence may be on e
which many would regard as shabby or dishonourable, such a s
a plea of the Gaming Acts in answer to an action to recove r
on a wager.

The defendant by his counsel having raised the objection on
which he succeeds in defeating the plaintiff's claim, it was
unnecessary for him to have brought in the third party, and h e
must therefore pay his costs .

Action dismissed .

HUNTER ,
C.J .13 .C.

192 4

Nov. 18 .

CLEMENTS
V.

COUGHLAN

Judgment
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CAULFIELD v. ARNOLD (No. 2) .

1924 Contract— Promise of marriage—Plaintiff previously married—Divorce
proceedings pending—Promise after hearing but before passage of bil l
of divorce—Immoral relations pending divorce—Public policy .

The plaintiff, a married woman, petitioned for divorce . The hearing too k
place in April, 1924, and the bill of divorce received the Royal assent
on the 19th of July following. The defendant's promise of marriage,
the breach of which is alleged, was made, as found by the Court, afte r
the hearing of the petition but before the passage of the bill of divorce .

Held, that even assuming the plaintiff were properly entitled to a divorce,
any promise of marriage to be performed contingently upon a divorc e
being obtained is against public policy and no action can be maintaine d
thereon .

A CTION for breach of promise of marriage . The facts are
set out fully in the reasons for judgment of the learned trial

statement judge. Tried by MoRRIsoti, J. at Vancouver on the 26th of
November, 1924 .

J. A . Russell (Nicholson, with him), for plaintiff, referre d
to Prevost v. Wood (1905), 21 T .L.R. 684 ; Cooper v . Bower

(1908), 96 Pac. 59 .
Argument

	

Maitland (Remnant, with him), for defendant, referred to

Spiel's v. Hunt (1908), 1 K.11. 720 ; Wilson v. Cainley, ib.

T29 ; Marlborough (Lily, Duchess of) v . Marlborough (Duk e

of) (1901), 1 Ch. 165 at p . 171 ; Cartwright v. Cartwrigh t

(1853), 3 De G.M. & G. 982 .

12th December, 1924.

MoRRIsow, J. : The true function of a Court of civil juris-
diction is largely to determine the rights as between part y
litigants. When it comes to seeking the adjustment of thei r
wrongs perhaps the tribunals having a different jurisdictio n
should be sought. This case, which I find difficult to tak e
seriously, is very near the line . The Courts of Equity demand
that parties seeking their aid must be clean at least as to their
hands—a fortiori when the parties about whom there is nothing
clean come into any Court for such relief as is now sought.

MORRISON, S .

Dee . 12 .

CAULFIELD
V .

ARNOLD

Judgment
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The plaintiff and defendant, whilst living in adultery during m°RR18oN, J .

the late part of 1923 and the early part of 1924, became en -
gaged to be married. As to which of them was the inducing
cause it is somewhat difficult to determine . The plaintiff allege s
she was so under the irresistible blandishments of the defendan t
that she succumbed. If the vinculum were, as counsel sub-
mitted, "pure love," then, if by consulting old dictionaries for
a definition of that term one finds the directory legend "see
lunacy," the terms would appear to be synonymous or at leas t
interchangeable and difficulties might be encountered in seekin g
to enforce an agreement entered into whilst the parties wer e
non compos, unless ratified during a lucid period. Having seen
the parties, I would hesitate to conclude that the defendan t
exerted such powerful influence over the plaintiff that she fel l
into his net, unless it be explained on the theory advanced by
naturalists who observe the fascination which a garter-snake ha s
for a bird of paradise . The plaintiff seems to have swept th e
gamut of the Courts . She had a husband, Caulfield, with whom
she had not lived for some years and who, as she says, sh e
thought had divorced her . Under this alleged impression she
went through the form of marriage with another man named
Boyce, for which act she was charged with and found guilty of
bigamy in Alberta. After that she became acquainted with
a man named Wood, with whom she lived several years. She
knew Wood was a married man . At the times material to th e
issues herein (and by process of elimination of husband an d
escorts) she was living with the defendant and a movement wa s
set on foot by her along with the defendant to have Caulfiel d
divorced effectually, this time by means of an Act of Parlia-
ment of Canada. The promise to marry was contingent upo n
the passage of this piece of special legislation. The hearing
of her petition for a divorce took place before the Senate Com-
mittee charged with matters appertaining to divorce in April,
1924. The Bill passed the Senate and Commons, and on th e
19th of July following it received the Royal assent . The point
presenting any difficulty at all, turns on what took place durin g
the period between those dates . If the promise, a breach of
which is now alleged, was one first made before the date of the

1924

June 4 .

CAULFIELD
V .

ARNOLD

Judgment



406

MORRISON, J .

192 4

Dec . 12 .

CAULFIELD

V .
ARNOLD

Judgment

BRITISH COLUMBIA REPORTS .

	

[Vor. .

hearing of the petition at Ottawa, then it was one which coul d
not be enforced as being against public policy. This submis-
sion was, I think, conceded. But the plaintiff alleges that ther e
was a new promise made after the hearing of the petition for
divorce in April and before the passage of the bill of divorce
in July. I find that the defendant expressed himself durin g
that period as being desirous of marrying the plaintiff and that
there was a promise to marry her, and that he committed a
breach thereof. The letters read at the trial, written by th e
defendant to the plaintiff at that time, would, I make littl e
doubt, be of service if the question of lunacy were really a n
issue . In my opinion, it is against public policy to allow an
action to be maintained upon a promise to enter into a marriage
which was made before the divorce was obtained in July, whic h
divorce was necessary for the performance of such promise t o
marry. The plaintiff's counsel contends that the promise and
breach having taken place between the hearing of the petition
in April and the passage of the Act in July, the case is analagou s
to that of a petitioner in divorce proceedings in Court wher e
a decree nisi is obtained. In England, as well as in British
Columbia, it is only when the parties conduct themselves with
propriety during the period of the proceedings that the Cour t
would entertain the petition and grant a decree : Prevost v .

Wood (1905), 21 T.L.R. 684 . That ease is sound authority
against the maintenance of this action by the plaintiff, th e
history of whose career, which, if brought out before any tri-
bunal having jurisdiction in divorce, would disentitle her t o
the relief sought. In any event, I do not think such analogy
exists in the circumstances of the case at Bar . The hearing
of the plaintiff's petition was before a select Committee of th e
Senate, which is one of the constituent parts of Parliament .
Upon the report of this Committee a Bill is framed and sub-
mitted to Parliament pursuant to the established procedure
governing the introduction and passing of Bills which may

or may not become Acts of the Parliament . There i s
nothing happens in the nature of an intermediate decree or ac t
equivalent in its character to a decree nisi of the Courts. The
Senate Committee's findings take the form of a report to the
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Senate upon which a Bill is subsequently based if necessary . oxxrsorr

Assuming the plaintiff were properly entitled to a divorce, yet

	

192 4
any promise of marriage to be performed contingently upon a Dec. 12 .
divorce being obtained is against public policy, and no action
can or should be maintained thereon. Darling, S . in Prevost

CAIIvPIELD

v. Wood, supra, expounded the law on that point, quoting from ARNOLD

a judgment of Lord Mansfield in the case of Holman v. Johnson

(1775), 1 Cowp. 341 at p. 343, the following passage :
"The principle of public policy is this ; em dolo malo non oritur actio .

No Court will lend its aid to a man who founds his cause of action upon
an immoral or an illegal act . If, from the plaintiff's own stating or
otherwise, the cause of action appears to arise ex turpi causa, or the trans-
gression of a positive law of this country, there the Court says he has n o
right to be assisted. It is upon that ground the Court goes ; not for
the sake of the defendant, but because they will not lend their aid to such
a plaintiff. So if the plaintiff and defendant were to change sides, and judgment
the defendant was to bring his action against the plaintiff, the latter
would then have the advantage of it ; for where both are equally in fault,
potior est conditio defendentis . "

Neither the Courts of this Province nor that of Englan d
would grant a divorce to a petitioner such as the plaintiff at
the time she applied if aware of all the facts which exist here .
If not made aware of such facts, then the divorce she obtains i s
founded on deceit and immorality, and it would be agains t
public policy to allow an action to be maintained in which such
divorce was an essential element.

The action is dismissed, but inasmuch as the plaintiff an d
defendant are in pari delicto there will be no costs to either side.

Action dismissed.
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CHARLTON v . THE BRITISH COLUMBIA SUGA R
REFINING COMPANY LIMITED .

Master and servant—Injury to servant—Contract of employment—Forbear-
ance to sue—Not voluntary contract of service—Acts out of employ-
ment—Management of picnic fund—Dismissal—R .S .B .C . 1911, Cap .
153, Sec. 2.

APPEAL by plaintiff from the decision of MACDONALD, J .
of the 11th of January, 1924 (reported 33 B .C. 414) in an
action for damages for alleged wrongful dismissal . In 1912
the plaintiff while in the employ of a company having th e
same name as the defendant was seriously injured by the fal l
of an elevator . The plaintiff states that in consideration of hi s
refraining from taking proceedings to enforce a claim in respec t
of said injuries the Company agreed to employ him in suc h

Statement work as he was capable of performing for the rest of his lif e
at a reasonable salary. The plaintiff explains that the terms
of the agreement were not reduced to writing as he accepted th e
word of the late B . T. Rogers former president and managin g
director of the old company . The arrangement was arrived a t
orally between Airs . Charlton (plaintiff's wife), the late B . T .
Rogers and J . Fordham Johnston, the then secretary of the com-
pany and it was found that it was the intention that the rela -
tionship of master and servant should continue and that th e

COURT OF

APPEAL

192 4

Oct. 7 .

CHARLTO N

v .
BinrIsu

COLUMBI A
SUGAR

	

In consideration of an employee forbearing to sue for damages owing to

REFINING

	

an accident sustained in the course of his employment an employe r
Co .

	

agreed to give him employment for life .
~zZ &

	

Held, not to be a voluntary contract of service within section 2 of th e
io,.,r,,

	

Master and Servant Act and therefore enforceable even nine year s
r/?/,e..2) i w. «,R .3-

	

after its date .
An employer may dismiss an employee for acts done by him outside his

employment, but the question as to what will justify such dismissa l
is one of fact depending on the circumstances of each case. Where
an employee in charge of a fund provided by the employer and em-
ployees jointly for an annual picnic, negligently, but without an y
intention to misappropriate, used some of the fund for his ow n
purposes, and afterwards repaid it, the employer was not justified in
dismissing him .
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defendant's employment should continue for the balance of his COURT O F
APPEA L

life . The plaintiff, after recovery from his injuries, continue d
on at the same salary and was given light duties in the office,

	

192 4

holding a clerical position until his dismissal . After the Oct . 7 .

arrangement with the plaintiff the old company was dissolved CHARLTO N

and a new company incorporated under Dominion letters patent
BRITISH

to take over the assets and assume the liabilities of the old COLUMBIA
SUGARcompany. The plaintiff continued in the employ of the newp

	

REFININ G

company. Mr. Johnston who was liquidator of the old company

	

Co.

and president of the new one was well aware of the terms o f
the plaintiff's employment . The Company employed abou t
300 men and they were accustomed to have an annual picnic a t
Bowen Island and the expense thereof was obtained by sub-
scription from the Company, its officials and employees . The
plaintiff for some years had been secretary-treasurer of this
annual picnic . In 1922 the picnic was held in August and th e
plaintiff, who received all the funds for expenses, failed t o
pay the bills promptly, and used some of the funds for his ow n
purposes . Complaints were made to the committee of employee s
who looked after the picnic, and the committee were unable to
get the plaintiff to pay up all the accounts until the followin g
January. Mr. Johnston was away at this time, but on his statement

return in February, 1923, he was informed of the facts and
dismissed the plaintiff from the Company's employ . The
plaintiff 's explanation of the delay in paying the accounts wa s
that at the time he was acting as treasurer for the picnic com-
mittee he won $1,250 in a football competition and being ver y
hard up and owing several people money, he paid out money s
to the people he owed . He made a mistake in his accounts an d
paid out more money than he received in the football competi-
tion and was thus behind in his picnic funds, this being th e
cause of his delay in paying the picnic accounts but he save d
and paid them in full in January, 1923 .

The appeal was argued at Victoria on the 19th to the 24th
of June, 1924, before MACDONALD, C .J.A., MARTIN, GALLIHER,

McPIiILLIPs and MACDONALD, JJ.A .

J. E. Bird (Kent, with him), for appellant : The case of Argument
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Hitchin v. B.C. Sugar Refinery Co . (1913), 18 B.C. 397, arose
by reason of the same accident . The picnic debts were all pai d
up before he was dismissed . I submit, that he was improperly
discharged and if wrong in this the Company were bound t o
look after him for life under agreement arrived at after th e
accident in 1912 ..To bring him within the Criminal Code ,
intent to defraud must be shewn : see Rex v. Morency (1917) ,
30 Can. Cr. Cas . 395 ; Crankshaw's Criminal Code of Canada,
5th Ed., pp . 477-8. The plaintiff was not guilty of misconduc t
to his employers and in any case it was not misconduct tha t
justified dismissal as the delay in paying the picnic account s
was due to a mistake in keeping his accounts and not deliberate .
As to proper grounds for dismissal see Macdonell's Master an d
Servant, 2nd Ed., pp. 175 and 179 ; Pearce v . Foster (1886) ,
17 Q.B.D. 536 at p. 539 ; Horton v . McMurtry (1860), 5 H .
& N. 667 at p. 676 ; Parsons v. The London County Counci l

(1893), 9 T.L.R. 619. On the finding of the trial judge being
reversed see Pratt v. Idsardi (1915), 21 B .C. 497. The mis-
conduct must directly affect the master's business : see Priest -

man v. Bradstreet (1888), 15 Out . 558 ; Marshall v . Centra l

Ontario R.W. Co.

	

(1897), 28 Ont. 241 ; Bahme v . Grea t

Northern Ry. Co .

	

(1916), 23 B.C . 484 ; Clouston &

	

Co . ,

Limited v. Corry (1906), A.C. 122 at p. 129 .

	

It must be
conduct inconsistent with the express or implied conditions o f
service : see Lacy v. Osbaldiston (1837), 8 Car. & P. 80 at
p. 86 ; Connors v . McGregor (1924), 2 W.W.R. 294. He gave
up a claim for damages on the undertaking that he would b e
taken care of for life.

Stockton, for respondent : The evidence shews this was a
wilful misappropriation of funds. The accounts should have
been paid in August but were held off until January following .
There is ample ground for dismissal : see Federal Supply and

Cold Storage Co . v. Angehrn ci; Piet (1910), 80 L.J., P.C. 1 .
The trial judge has found against him : see Pearce v . Foster

(1886), 17 Q.B.D. 536 at p . 539 ; Lacy v. Osbaldiston (1837) ,
S Car. & P. 80 ; Read v. Dunmore (1840), 9 Car . & P. 588 .
There were 300 men employed by the defendant Company an d
they knew of the plaintiff's action in misappropriating th e
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picnic funds. At most this was a yearly engagement endin g
in May of each year, and a verbal arrangement does not excee d
a year.

Bird, in reply, referred to Smith v. St. Paul & D.R. Co .

(1895), 62 N.W. 392 ; Jessup v. Chicago & N .W. Ry. Co .

(1891), 48 N.W. 77 ; Pennsylvania Co . v. Dolan (1892), 3 2
N.E . 802 ; Labatt's Master and Servant, 2nd Ed., Vol . 1, pp .
413-5 ; Wallis v . Day (1837), 2 M. & W. 273 ; Stretton v .

Great Western and Brentford Railway Co . (1870), 5 Chy .
App. 751 .

Cur . adv. vult .

7th October, 1924 .

MACDONALD, C .J.A . : The defendant is incorporated under
Dominion laws, and is the successor of a Provincial company o f
the same name.

The contract alleged by the plaintiff was made by the latte r
company but the breach was by the former, the defendant . I
think, however, that there is sufficient evidence of a novation .

In 1912 plaintiff was severely injured while employed in the
Company's factory and while in the hospital, sent his wife to
Interview the then president of the Company, Mr . Rogers. At
the interview Mrs. Charlton says that Rogers, whose authorit y
to bind the Company is admitted, agreed, in consideration of

MACDONALD,

plaintiff giving up his claim for damages for injury, to pay the C .J .A .

plaintiff $1,500 insurance money, the hospital and doctor ' s
bills, wages until his return to work and further (and this i s
the point in the case) to "take care of him for life . "

The plaintiff returned to work and was employed in ligh t
duties suitable to his condition and was paid his former
monthly wage of $85, which was raised from time to time unti l
it reached, at the time of his dismissal, $135 .

First as to the agreement : was it an agreement to furnish
employment to the plaintiff for life, or was it one to take car e
of him for life? Now, it is to be observed that the writ and
statement of claim, before amendment, alleged only an agree-
ment to furnish the plaintiff with employment for life, but i n
the course of the trial the plaintiff obtained an amendment
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admitting alternative claims, alleging an agreement to pay him
$S5 per month during life and also that if he were capable he

	

1924

	

would be employed at wages commensurate with his services .

	

Oct . 7 .

	

The learned trial judge came to the conclusion upon the
CHARLTON evidence, which was that of the plaintiff's wife and Fordha m

°

	

Johnston, who was present at the interview between Mrs.
Charlton and Rogers, and who is now the defendant's president,
that the contract was one to furnish employment for life o r

Co . during good behaviour . Johnston, in his evidence on discovery ,
made a statement quoted in the reasons for judgment, which on
its face would corroborate Mrs . Charlton's story. At the trial,
however, he qualified this statement by evidence that the agree-
ment was that which the learned judge found it to be . These
questions on discovery were not then relevant, and I draw th e
inference from the manner in which the answers were elicited ,
that Johnston was not conscious of their significance . No doubt
what he had in mind was the plaintiff's then claim to be em-
ployed for life and he therefore assented to the use of the word s
"take care of him for life" in the sense of "employ him for life . "
There was at that time no question of taking care of the plaintiff
for life, except in the sense of employing him .

Once it is established, then, that the contract contains a term
of employment, I must consider the bearing of the Master an d

MACDONALD, Servant Act, R .S.B.C. 1911, Cap. 153, Sec. 2, upon it . That
O.J .A. section declares that no voluntary contract of service or in-

denture shall be binding upon either party for a longer perio d
than nine years. The learned judge held that the contract here
was not a voluntary contract of service. Whether he regarde d
it as not a voluntary one, or as not a contract of service he doe s
not explain . I find it difficult to give a meaning to the word
"voluntary" as applied to a contract .

It is necessary to go back to the origin of section 2 and to
view it in its original setting . It was enacted by the Legisla-
ture of Upper Canada, 33 Geo. III., Cap. 65, Sec . 2. The
first section of that Act prohibited slavery or "a bounden invol-
untary service for life ." The second section relates to what
is nearly akin to slavery, "voluntary service for life ." That
section renders the servant's contract to serve for a longer perio d

COURT OF
APPEAL

Banns-a
COLUMBI A
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than nine years unenforceable, after that time . If the contract COURT OF

APPEAL
under consideration were one which bound the plaintiff to serv e
the defendant for life, then notwithstanding the exceptional

	

1924

consideration it would nevertheless fall within the purview of Oct. 7.

the statute. But it is not such a contract ; the defendant in CHARLTO N

consideration of the plaintiff giving up his right of action for
BRITIS H

damages, agreed to furnish the plaintiff with employment for COLUMBIA

life or during good behaviour ; it was optional with the plaintiff REFINING

whether he would accept or continue in the employment or not .

	

Co .

The contract, though in a sense a contract of service, is not th e
contract of service aimed at by the section as originally enacted ,
nor is there any reason to think that our Legislature in adopt-
ing the section intended it to have any other meaning than tha t
which would apply to it in its original place.

I do not attach importance to the independent consideration .
If in this contract the defendant has bound itself to employ the
plaintiff and he had bound himself to serve the defendant fo r
life, then, I think, the section would have been applicable to tha t
contract, no matter what the consideration might have been .
It is the servitude, not the consideration, with which the section
is concerned. The civil law regards contracts to serve for life
as contrary to public policy ; the common law does not ; but
the Legislature, in the interest of public policy, stepped in an d
limited their enforceability.

	

MACDONALD ,

The next question is, was the contract broken by the defend -
ant ?

	

A .

The defendant justifies its refusal to employ the plaintiff
longer, on the ground of the plaintiff's alleged dishonesty . The
plaintiff, like many another man, mixed a trust fund with hi s
own money, which was very foolish of him, and in checking ou t
his own, unintentionally, as he has sworn, encroached upon th e
trust fund. If this had happened with his employer's mone y
it might be ground for dismissal, but I am not called upon to
decide that question, since, I think, it occurred outside the
employment. The authorities indicate that, in like circum-
stances, that act would not entitle the defendant to refuse
performance of the contract on its part .

It was argued that the defendant had an interest in th e
trust fund, but, in my opinion, the defendant had no interest
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qua employer ; it had no interest distinct from that of an y
other subscriber who had paid his contribution to the committe e
which had charge of the picnic . The committee selected th e
plaintiff as its treasurer and if he committed a breach of trus t
it was a breach of the committee's trust, not of the defendant's .

One other question remains to be decided as a basis for th e
assessment of damages : Is defendant to pay wages should th e
plaintiff become incapable of working? I think not . The
defendant was to furnish the plaintiff with the opportunity of
earning wages, and is not obliged to pay unless the wages ar e
earned.

The damages in this case have not been assessed, owing t o
the fact that the learned judge dismissed the plaintiff's action .
They are difficult of ascertainment by an Appellate Court, bu t
it may be that the parties can arrive at an agreement which wil l
avoid the necessity of providing for this assessment . I would
therefore defer dealing with this phase of the case until afte r
counsel has had an opportunity of speaking to that branch
of the appeal.

MARTIN, J .A . : It was found by the learned trial judge tha t
the contract between the plaintiff and defendant Company ' s
predecessor, in settlement of the expected lawsuit, was that, i n
addition to the payment of certain insurance moneys an d
medical and hospital bills, the plaintiff was to continue in th e
Company's service and "that such employment was to continu e
for the balance of his life," which, the learned judge continues,
"I do not think would be an unusual or unreasonable promis e
for a company to make, under the circumstances ." I agree

MARTIN, J .A .
with that view of the duration of the contract, but its nature I
regard differently, because, as I read the evidence, it was no t
merely a contract for such lighter clerical or other services a s
the injured servant was or would be able to perform in hi s
crippled condition, as for which he would, of course, he pai d
at current rates, but one to "look after [him] for the rest of hi s
life" in case he became wholly incapacitated for duty—in other
words, to maintain him as a pensioner in that event, "subject
to good behaviour and loyalty to the Company ." That is just

414
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the sort of special contract that one would expect to find in such COURT Of
APPEAL

sad circumstances, and if that is what the learned judge reall y
means by "employment for the balance of his life," and I am

	

1924

inclined to think it is, I am at one with him. It cannot, I
think, with all respect, be the fact that either of the parties to CHARLTO N

such an equitable settlement intended that if, e .g ., six months Bxrxxsx
after its making the plaintiff became bedridden and unable to COLUMBIA

perform any duties at all that the Company would be relieved
SUGAR

REFINING

from any obligation toward one it had incapacitated : the whole

	

Co.

circumstances, to my mind, repel such a shocking injustice ,
which is inconsistent with the honourable and, I believe, sincere
intentions expressed by Mr. B. T. Rogers, the president of th e
Company, when he pledged his word to plaintiff's wife to carr y
out the arrangement when she asked him to put his offer in
writing for her husband's acceptance.

This agreement, containing elements which obviously exclud e
it from the operation of section 2 of the Master and Servan t
Act, Cap. 153, R.S.B.C. 1911, was performed to the mutua l
satisfaction of the parties for eleven years, till the 9th o f
February, 1923, when the defendant dismissed the plaintif f
because of alleged misconduct consisting of certain irregularitie s
arising out of the way he performed voluntary duties as honorar y
secretary and treasurer of an employees' entertainment, bein g
the fifth annual basket picnic of the defendant's employees ,
held in August, 1922, which picnic was under the sole control "'TIN ' 'Lk-

of a general committee of said employees and to which the de-
fendant Company only made a donation .

The question as to what is misconduct justifying dismissal" '
is always a varying and often a difficult one, depending upo n
all the particular circumstances of the case . The learned judge
took the view that the defendant was justified in taking tha t
course here, and cites the leading and, upon us, binding decisio n
of the Privy Council in Clouston & Co., Limited v. Corry

(1906), A.C. 122, from which I make the following citations :
"Now the sufficiency of the justification depended upon the extent of

misconduct . There is no fixed rule of law defining the degree of mis-
conduct which will justify dismissal . Of course there may be misconduct
in a servant which will not justify the determination of the contract of
service by one of the parties to it against the will of the other . On the

Oct . 7.



416

	

BRITISH COLUMBIA REPORTS .

	

[Von.

COURT of other hand, misconduct inconsistent with the fulfilment of the express or
APPEAL implied conditions of service will justify dismissal . Certainly when the

alleged misconduct consists of drunkenness there must be considerable

	

1924

	

difficulty in determining the extent of conditions of intoxication which wil l

	

Oct .7 .

	

establish a justification for dismissal .
"There are cases which can be quoted in support of either side of th e

BRITISH to avoid a conflict . "
COLUMBIA

	

In that case, it is to be noted, their Lordships were of opinio n
SUGAR 8.31) that the verdict of the Jury 1ustifY ing dismissal wasREFINING (p .

Co .

	

erroneous .
Applying these guiding observations, I have carefully con-

sidered all the facts of this very unusual case (which in th e
main are not in dispute), with the result that I am unable, wit h
every respect, to support the view taken below . It was urged
upon us that what the plaintiff did was to commit a crime o r
its equivalent, but I entertain no doubt, as the result of m y
very long judicial experience, that no jury could be found to
take such an opinion, the case at most being that of a man who,
in the assumption Of a voluntary duty in relation to a solitar y
and isolated festive occasion, temporarily mixed the committee' s
funds with his own bank account, and by a pardonable mistake,
in endeavouring to honourably discharge completely his lon g
standing obligations when he unexpectedly won what was t o
him a large prize of $1,250, and in the elated confusion cause d
by such a windfall, overdrew his hank account, thereby getting

MARTIN, a .A . into financial difficulties and delays in finally passing his picnic
accounts, in the course of which he made certain statement s
which, it is submitted, were not wholly truthful, and I thin k
that they were objectionable on that account to some extent .
But while reprehensible, they were, in the special circumstances ,
not of so grave a kind as to be visited by the shattering punish -
ment that was inflicted on him with the professed object o f
securing a high standard of honour among the employees by
making a harsh example of one whose afflictions at the hand s
of his master should have entitled him to special consideratio n
and, at least, an opportunity to defend himself from so grave
a charge, especially when he was not acting for the master i n
what he did . His conduct in the matter complained of mus t
be viewed, in justice to him, as only one transaction in it s

CHARLTON question involved, and between some of them it is apparently impossibl ev .
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inseparable and current stages and not as a succession of hide- COURT O F
APPEAL

pendent offences perpetrated with a persistently vicious mind .

	

_
And it is most significant that all that those most concerned in

	

1924

the matter, viz ., the picnic committee, did about it, after his Oct . 7.

accounts had been finally sent in and balanced, was, at its meet- CHARLTO N

ing on January 16th, 1923, to make the following statement
BRITISH

in its minutes :

	

COLUMBI A

"Mr. H. N. Charlton handed over the printing account which he had SUGAR
paid the previous day and declaring there was no other liability apologizing RE

Co
rtv o

for his negligence but the committee made expressions that there could
be no excuse for all the delay . "

This simply treats his conduct as "negligence" and "no excuse
for all the delay"—the word "all" is to be noted. Further -
more, and still more significant, it is to be observed that afte r
the matter had been thus concluded domestically, so to speak ,
the committee not only took no action against the plaintiff, bu t
in its letter of the next day to the defendant Company, thankin g
it for its donation and forwarding the balance sheet of th e
picnic, it made no complaint whatever about the picnic or it s
management or irregularities but on the contrary said :

"The Committee wish to thank you for your generous contribution s
which enabled everyone who attended to declare it the best held by th e
Refinery employees."

If the committee felt that any irregularities of its members
had occurred which merited the condemnation of their employer ,
then, in all fairness and natural justice, was the proper time
and manner to bring such offenders to its attention, and in the "' TIN, A .

singular absence of any such "official" action it is impossible
to resist the inference that some mischievous person has seize d
upon the occasion to advance his own interests and those of the
Company at the expense of the plaintiff .

I refrain from attempting to review further, here, the length y
evidence which has brought me to the conclusion that the dis-
missal cannot in law be justified. None of the cases relied upon
below is, in my opinion, at all comparable to this one, which
has peculiar features . In, e.g ., Friedman v . Bradstreet (1888) ,
15 Ont . 558, the plaintiff, the manager of a commercial agency ,
and so passing upon the ratings of merchants, had been engage d
in stock exchange speculations for many years, ruining himsel f
thereby, and yet refused to discontinue practices so obviousl y

27
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detrimental to the interests of his employers ; and in Pearce v .

Foster (1887), 17 Q.B.D. 536 the principal and confidentia l
clerk of a large firm under a 10-year contract at a salary of
£2,000 per annum, had also for many years been gambling "t o
an enormous amount" in a similar manner and had lost many
hundreds of thousands of pounds . Lord Esher, M .R. said
pp. 539-40 :

"What circumstances will put a servant into the position of not being
able to perform, in a due manner, his duties, or of not being able to perfor m
his duty in a faithful manner, it is impossible to enumerate . Innumerable
circumstances have actually occurred which fall within that proposition ,
and innumerable other circumstances which never have yet occurred, wil l
occur, which also will fall within the proposition . But if a servant is
guilty of such a crime outside his service as to make it unsafe for a
master to keep him in his employ, the servant may be dismissed by hi s
master ; and if the servant's conduct is so grossly immoral that all reason-
able men would say that he cannot be trusted, the master may dismiss him . "

Lord Justice Lindley was of opinion, p . 542, that the plaintiff
had "habitually conducted himself in such a manner as woul d
injure the business of his employers if his conduct were known, "
and Lord Justice Lopes, p . 543, proceeded upon the groun d
that the plaintiff's "position is highly fiduciary ." I have
recited these views to shew how far apart such cases are fro m
the present, which I regard not as one for example and punish-
ment but for mercy and admonition .

I should like to hear counsel upon the way that the damage s
for breach of the contract should be assessed : at present I
incline to the view that the case should go back to the learne d
judge below for that purpose.

GALI 11u s, J .A. : I am not disposed to disagree with the
learned trial judge on any of his findings of law or fact, excep t
on the finding as to cause for dismissal, and upon that I fee l
obliged, with great respect, to do so .

I have read and considered the whole of the evidence wit h
great care, and I find lacking in that evidence one featur e
which might have turned the scale with me . It is not shewn
that the plaintiff checked out these picnic moneys which he ha d
received so as to create an overdraft at his bank before h e
received the sum of some $1,250 in a lottery or drawing . This
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could have been shewn by an examination of his bank account, COURT OF

APPEA L
but was not. The most that is shewn is that after he received
the $1,250 he started paying his debts and as he says, inadver- 192 4

tently overdrew on his funds, including the picnic money . He Oct. 7 .

had paid up everything before his dismissal, and while I cannot OHAzLTON

commend his carelessness or his lack of frankness with the

	

V .
BRITISH

other members of the committee, I think, after realizing the COLUMBI A

blunder he had made, he was fighting for time in which to REs''',, GNA,RN G
make good and always with the honest intention of making good .

	

Co .

The evidence is not clear enough to warrant me in thinking tha t
he at the time knowingly diverted these picnic moneys from
their legitimate channel, and considering the apparent good
character of the man and that he made good as promptly as h e
could, the consequences of his error, I do not think there wer e
good grounds for dismissal, even without considering the ques-
tion as to how far his act could be held to be within grounds
for dismissal .

It follows that the appeal should be allowed, and it now
becomes a question as to what disposition should be made of GA J LL

.A
. IH ER,

the action.
After a full consideration of the evidence touching the point s

I am unable to say that the learned trial judge was wrong in
concluding that the agreement was one by which suitable em-
ployment should be provided for the plaintiff during his life -
time, subject to good conduct and loyalty to the Company, and
not as contended for by the plaintiff in the amendment mad e
at the trial, my view being that the agreement was not fo r
payment in any event or the treating of the plaintiff as a
pensioner for life whether he worked or not, but one fo r
employment only.

If the parties cannot agree on a settlement, there will have
to be a new trial for the assessment of damages.

MCPHILLIPS, J.A. : This appeal has relation to a rather
unique situation and as to the liability, if any, in connection
therewith. I do not refer to the evidence in all particulars, as ' J'A ''
the issue is somewhat narrowed after all . Following upon a
most serious accident occurring in the works of the respondent
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the appellant suffered what has been referred to as one hundre d
per cent. disability, indeed most serious injuries, whereby h e
may be said to be a cripple for the rest of his life. The appel-
lant would appear to have been a faithful servant of the Com-
pany and, in my opinion, that situation extended throughou t
the whole period of review necessary in the examination of th e
facts pertinent to the action brought . There is no real conflict
in the evidence when examined closely . The appellant when
able returned to work under the contract made with the the n
president of the Company, Mr . B. T. Rogers, whereby the
respondent was to provide for the appellant throughout his life ,
he, the appellant, releasing the respondent from liability for
damages for personal injuries . It may be fairly said that i f
any such action had been brought a likely minimum of damages
that would have been assessed would have been possibly $20,000 .
The final agreement, which, in my opinion, can reasonably b e
come to upon the evidence, is that the then president (Mr . B .
T. Rogers) in 1912 agreed that the appellant giving up hi s
claim for damages, i.e ., releasing the respondent from any lia-
bility in respect thereof, the respondent would pay to the appel-
lant $1,500, the amount of insurance covering injuries to
employees, the hospital and physician 's accounts, with wages
until his return to work again, but any work that would be done
would be light in its character and was really to mitigate a s
much as possible throughout the life of the appellant the co n
tract made by the respondent, and that means, that the appel-
lant was to be eared for for the rest of his life, i.e., became a
pensioner upon the respondent . The salient and effective evi-
dence establishing this legal position is demonstrated upon a
perusal of that portion of the evidence of the present president
of the respondent, who was at that time the secretary of th e
respondent, and it has been frankly admitted, as I read the
evidence, by dlr . Fordham Johnston, the now president, tha t
the change in incorporation is not relied upon as making an y
difference in what might be the legal position and as to liability
at the time the agreement was come to with the appellant i n
1912. That evidence is as follows, being evidence upon dis-
covery, Mr . Fordham Johnston being under examination, and
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the interview was one between the wife of the appellant acting COURTTnOL
for the appellant and Mr . B. T. Rogers, the then president of
the Company. [After setting out the evidence the learne d
judge continued] .

Following this agreement come to the appellant returned to CHARLTON

the works when able (in the very cripple d led condition he was

	

" 'Y

	

1>1>

	

BRITIS H

then in and has continued in and will ever be in) and was COLUMBIA
SUGAR

given light employment and performed his work faithfully for REFININ G

over ten years, receiving at the commencement of return to work

	

CO '
$85 a month, later increased to $135 a month . It would
appear that the appellant acted as the secretary or manager o f
the annual summer outing of the employees of the responden t
for some nine years, made the contracts for services and supplie s
and paid the accounts, being the treasurer of the funds collected ,
the respondent, as well as the employees, generally contributing
thereto, the whole management being committed to a committe e
of the employees . This gratuitous work was done throughout
that long time faithfully and all moneys were duly accounted
for in 1922. The same gratuitous work was being done and it
was as usual well done, save that the appellant by, as it must
be admitted, some carelessness upon his part in the handling o f
the moneys for the summer outing unfortunately overdrew hi s
bank account and was unable to pay the last of the accounts ,
in amount about $100, for some time . The circumstances that MCPHILLIPS ,

brought about this happening may be shortly stated as being
the following : the appellant won $1,250 in one of the footbal l
competitions and was greatly elated in so doing, and strugglin g
along, as he had been doing, with a wife and family he had
got behind somewhat in his accounts. He immediately de-
posited the amount to his credit in the one bank account h e
had, where also the moneys for the summer outing were, an d
commenced to check out the moneys in payment of account s
owing by him, accounts due to tradesmen for the maintenance
of himself and family, and was startled in the end to discove r
that he was out something like $100. This resulted in the
delay of payment of accounts in the neighbourhood of $100, bu t
although there was some delay they were eventually paid by the
appellant . The minutes of the meeting of the picnic corn-

192 4

Oct . 7 .
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mittee finally referring to the closing out of the accounts, hel d
on January 16th, 1923, reads : [already set out in the judg-
ment of MARTIN, J .A.] .

And on January the 17th, 1923, the following is a cop y
from the minutes of the picnic committee, sheaving that the
whole matter of the picnic accounts was closed out without
any reflection being made upon the appellant :

"B .C. Sugar Refining Co. Employees Social Committee .
"B .C . Sugar Refining Co . Ltd .
"Gentlemen ,

"In presenting to you the Balance Sheet of the Fifth Annual Basket
Picnic held at Seaside Park on Saturday, August 5th, 1922, the Committee
wish to thank you for your generous contributions which enabled every one
who attended to declare it the best held by the Refinery employees .

"Trusting we may continue to warrant your kindly support in our
endeavour to promote these social gatherings amongst employees .

"On behalf of the Committee,
"Yours faithfully ,

",D . D. Denman,
"Chairman .

`"January 23rd, 1923 .
`"The Committee were then discharged . "

However, this happening was seized upon by the responden t
as being justification for the dismissal of the appellant an d
justification for refusal to carry out the contract, which I con-
sider has been amply established, to take care of the appellan t
for the balance of his life . The appellant had for long year s
performed this onerous and responsible work in this extraneou s
matter of the summer outings and had always done the work
well and for no reward and had handled throughout the time
large sums of money, something in the neighbourhood of $1,00 0
a year and never a complaint, everything well done until thi s
unfortunate occurrence . I cannot consider that there was any
warrant to repudiate the contract or dismiss the appellant fo r
anything that had happened ; there was really no wilful or
conscious act at all. The appellant was not an accountant and
it is understandable that with all honesty upon the part of th e
appellant, the predicament in which the appellant found him-
self was occasioned by carelessness. No doubt, he should no t
have mixed his money with the summer outing money, but h e
had but the one bank account, and the appellant had done wha t
many in high professional and business pursuits do at times
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in attending to charitable and other entertainments, with the COURT OF
APPEA L

risk of there being a deficit in the credit balance . Of course,
in the myriad of cases, nothing has ever been known of the 192 4

circumstances, those concerned being well able to immediately Oct . 7 .

supply the deficiency. In this case it happened to be the case CHARLTON

of a poor man and it took him some time to pay the amount,
BRITIS H

as it had to come out of his wages, but he did pay the moneys COLUMBIA

as quickly as possible, and all that the picnic committee really R WING
said was that there was inexcusable delay. The appellant un-

	

Co .

doubtedly had proceeded in a careless way, but I cannot an d
do not think in any dishonest way . It was unfortunate but
it was an unconscious act and did not warrant being taken
notice of in the drastic manner the respondent did . It rather
impells one to think that the course adopted was an attemp t
to seize upon the incident as being ground to relieve itself from
an onerous contract. There is not a scintilla of evidence that
the appellant did not faithfully, during long years, perfor m
all the services he was capable of, and I think that the conduc t
of the president, Mr . B. T. Rogers, in meeting the very unfor-
tunate situation in the interests of the appellant was beyond
praise, and for years it was loyally observed by both sides .
The appellant gave faithful services and the respondent wa s
considerate and reasonable with the appellant, increasing hi s
wages at tines, but at no time did the appellant receive by mc pmt.T,IPS,

wages remuneration beyond the value of his services ; on the

	

J .A .

contrary, similar services could not be obtained for the same
money. What actuated the respondent in taking the stand i t
did rather passes my comprehension, and I certainly canno t
commend or approve it. It may be that the respondent is no t
desirous of further continuing the appellant in its employ, but
that does not end the matter, as, in my opinion, the appellan t
has to be cared for for life, and to refuse to avail itself of hi s
services only means that the proper moneys for maintenanc e
must be paid the appellant whether his services be availed o f
or not . It would, indeed, be a cruel thing if the appellant can
be set adrift in this way and the respondent, upon the specious
ground advanced, be allowed to rid itself of a contract mad e
for good consideration, namely, the giving up of what was a
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well-founded action for a pension that would enure throughou t
life to the appellant . The appellant had suffered frightful

1924

	

injuries whilst employed and in the discharge of his duties a s
Oct . 7, an employee of the respondent upon the works of the Company ,

CHARLTON and the then president of the Company appreciated the position
v.

	

of matters and a reasonable contract was made, and it has bee n
loyally lived up to by the appellant and for years also loyall y
adhered to by the respondent, now to be ruthlessly disregarde d
and the appellant thrust out into the world a cripple, classified
as suffering with one hundred per cent . disability. Notwith -
standing this disability though, we have seen that for lon g
years the appellant has given faithful service to the respondent ,
services of value, and thus mitigated the damages that would
fall upon the respondent if no services were rendered .

The respondent cannot, by the attempt made, classify th e
appellant as an employee si7npliciter without the existence o f
the special contract—that is not the position of affairs . In
my opinion the appellant was accorded the position of a pen -
sioner to render such services throughout his life to the respond -
ent that he might be able to render, but failing ability to rende r
services that would be acceptable to the respondent, the obliga-
tion went on, i.e ., respondent' must care for the appellant fo r
life, and a breach of that contract entitled the appellant to an

MCPHILLIPS, assessment of damages . It would certainly be a most deplor-
J ' A ' able thing upon the facts of the present case, where a sub-

stantial and well-founded cause of action was given up an d
released, that the respondent should be allowed to say at thi s
late (late that it is nothing more than the ordinary relationshi p
of master and servant, at the highest a voluntary contract an d
the limited period fixed in the Master and Servant Act (Cap .
153, Sec. 2, R.S.B.C. 1911) applied . Any such contention is
fallacious and untenable . It was not a "voluntary contract,"
as understood in law, it was a contract for services to be ren-
dered for life, and as such is sustainable, and the consequenc e
of the wrongful breach thereof is the assessment of damage s
for that period, which is capable of ascertainment by presen t
well-known tables of computation, even if the case were to be
viewed as one of master and servant . This is a view un-
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associated with the terms of the special contract, which, of DOUBT O F

APPEAL
course, I consider has been well established. The responden

t was wholly wrong in dismissing the appellant, basing dismissal

	

1924

upon the occurrences that took place in connection with the Oct . 7 .

summer outing. The question of law that arises has been dealt CHARLTON

with in Clouston & Co., Limited v. Corry (1906), A .C. 122 .
BRITIS H

There that very distinguished and eminent jurist, Lord James COLUMBI A
UGAR

of Hereford, deliveringg the judgment of their Lordships of E ~

	

RERIANIING

the Privy Council, at p. 129, said :

	

, Co .

"There is no fixed rule of law defining the degree of misconduct whic h
will justify dismissal . Of course there may be misconduct in a servant
which will not justify the determination of the contract of service by on e
of the parties to it against the will of the other . On the other hand,
misconduct inconsistent with the fulfilment of the express or implie d
conditions of service will justify dismissal . "

I unhesitatingly am of the opinion that there was no mis-
conduct in the present case at all inconsistent with the fulfil-
ment of the conditions of service and there was no justificatio n
for dismissal, and the learned judge, with great respect, wen t
wrong in so holding. Further, of course, in my opinion, h e
went wrong in holding that the contract was not one to take
care of him for life, i.e ., that the appellant was to be a pensioner
for life to render, though, such services as he was able through-
out his life in the way of mitigating the outlay the responden t
would incur by such an agreement, and if the learned judge MOPIIILLIPS ,

were to be held right in his holding that it was only employment

	

3 .A.

for life, there was no justification for dismissal and damages
upon this view for wrongful dismissal should be assessed .

The case is one eminently, in my opinion, for settlement
between the parties, and I would welcome the coining forwar d
of the parties to the action agreeing upon the amount of damage s
to be allowed, say, for the period that has elapsed when th e
appellant has not been allowed to render the services he wa s
faithfully and loyally rendering, with the statement that it i s
accepted that the correct view is that it was a contract to take
care of the appellant for life, he, upon his part, to render suc h
services as he may be capable of, and that the appellant wil l
be reinstated in that position. Failing any such agreement
being come to, then in my opinion there must be a new trial to
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assess the damages for the breach of contract to care for the
appellant for the rest of his life .

1924 The appeal, therefore, in my opinion, succeeds .
Oct . 7 .

CHARLTON
MACDONALD, J.A. : This is an appeal from the judgment o f

v.

	

Mr. Justice W. A . MACDONALD dismissing appellant's claim for
Barnsn

COLUMBIA damages against the respondent for wrongful dismissal . The

RE INIiRNG
appellant was seriously injured in 1912 on respondent's premise s

Co. through an elevator, which he had occasion to use, being pre-
cipitated to the bottom of the shaft . He was confined to the
hospital for several months and whilst there his wife, on hi s
behalf, obtained an interview with the late Mr . B. T. Rogers ,
at that time president of respondent Company, to lay befor e
him their claim for damages and effect a settlement if possible .
She testifies that, at this interview, Mr . Rogers, on behalf o f
the Company, agreed to pay $1,500 in cash, the proceeds of a n
insurance fund, all expenses, his salary while he was not abl e
to work, and also to "take care of him for the rest of his life, "
adding "it would depend upon what condition he came back in ,
they would provide something suitable ." Mr. Johnston, at
that time secretary of the Company, was present at the inter -
view. She reported this offer to the appellant and, after a
fruitless attempt to have Mr. Rogers commit it to writing,

ACUO ~~„ decided to accept it. Mr. Johnston's version of the interview
J .A .

	

is as follows :
"The result of it [i .e ., the conversation] was he [Mr. Rogers] woul d

give Mr. Charlton a position, some light work to do, if he was not abl e
to do heavy work at the same salary he was receiving when he wa s
injured, that is $85 a month, subject to good behaviour and Ioyalty t o
the Company . "

Asked if this $S3 a month was to be paid whether Hr . Charlton
worked or not, he replied :

"Certainly not, no it was distinctly stated when he was well enough ,
he was to come down and we would provide him with light employmen t
you see at that salary. Mr. Rogers also said he would pay all the doctor's
bills and the hospital expenses and continue to pay him his salary until
he was well enough to cone down. "

The appellant, after returning to work, discussed the con-
tract with Mr . Johnston and was told by him tha t

"I was to be kept for the balance of my life ; they told me they would
always look after me and 1 would never want for anything . "
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The foregoing evidence was based on the statement of clai m
as originally filed . In the course of the trial an amendment
was asked for by appellant and granted permitting the allega-
tion that respondent agreed
"to pay to the plaintiff the sum of $85 per month for and during the period
of his natural life such payments to be made whether the plaintiff wa s
capable of rendering any services to the defendant or not,"

and that
"it was a further term of the agreement for settling the plaintiff's sai d
claim for damages that if and when the plaintiff should sufficiently recove r
to be able to render any services to the defendant that the defendant woul d
employ him in such light services as they required of him and as he wa s
capable of performing and should pay him further remuneration com-
mensurate with such services . "

On resumption of the trial after amendment, appellant bein g
asked whether under the arrangement he might "stay at hom e
if it suited him and not work at all," replied, "No I did not ."
If, therefore, he was able to work he was obliged, under th e
agreement, to do so . Mr. Johnston questioned further about
the arrangement said :

"Ile was to be given a little work, that is when he got the position at
$85 .00 a month, that being the wage he was receiving at the time of th e
accident, and he could have this position subject to good behaviour an d
loyalty to the Company . "

He denies that he was to be looked after for the rest of hi s
life, saying : "The understanding was that he was to be given
a position." He denies that this arrangement was made as a
settlement of appellant's potential claim for damages, thoug h
admitting that Mrs. Charlton opened the interview by sayin g
that they did not wish to bring suit against the Company. It
is reasonable to infer that the probability of suit, which migh t
or might not be successful, was in the contemplation of all
parties and formed the consideration . Finally, a portion of
Mr. Johnston's examination for discovery was made part of the
record, as follows :

"Mrs . Charlton cane down and said Mr. Charlton did not wish to bring
suit against the Company and asked what Mr . Rogers could do under those
circumstances and he said that Mr . Charlton would be paid $1,500 by the
Insurance Company, that the Company would pay all the hospital expenses ,
doctor's bills and so on and that he would give him a position at $85 a
month, that being the pay he was then receiving, as long as he behave d
himself and subject to absolute loyalty to the Company ."
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Then :
"Assuming that he had behaved himself and had been loyal to the Com-

pany, by implication that was intended to mean he would be looked afte r
for the rest of his life?"

After this question is objected to, counsel continues :
"Well, was that the intention ; that subject to his being of goo d

behaviour? Well it might be taken as such perhaps . "
"Was it not really the intention at the time that that should be so ?

Yes, subject to good behaviour and loyalty to the Company . "

Does this evidence spew that appellant was to be looked after
whether he worked or not, in other words, become a pensioner
of the Company ? Looking at all his evidence that is not what
Mr. Johnston intended to convey. He was to be looked after
by suitable employment only.

The appellant, on recovering, though partially incapacitated ,
resumed work at $85 a month, his salary being increased to
$92.50 after five years, and gradually raised to $135 a month
at the time of his dismissal .

I have referred to the evidence because it is argued that i f
the promised arrangement was one of guaranteeing employment
at suitable work, thus establishing the relation of master and
servant, then, by virtue of section 2 of the Master and Servant
Act, R .S.B.C. 1911, Cap. 153, providing tha t

"No voluntary contract of service or indentures entered into by an y
parties shall be binding on them or either of them for a longer time than

MACDONALD, a term of nine years from the day of the date of such contract, "

the appellant has no redress inasmuch as it was terminate d
by dismissal more than nine years after it was made. The
learned trial judge found that tinder the arrangement agree d
upon the relationship of master and servant was to continue an d
that "such employment was to continue for the balance of hi s
life . "

While free to draw another inference from the evidence, eiz . ,
that appellant, to put it shortly, was to be looked after for th e
rest of his life, regardless of the relationship of master and ser-
vant, still, 1 would not disturb the finding of the teamed judge ,
supported as it is by evidence. The parties had in contempla-
tion, as the measure of compensation, an assurance that the rela-
tionship interrupted by the accident would be resumed as soo n
as appellant was able to work, with payment of salary, insuranc e
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moneys and expenses in the meantime . That was in fact the COURT OF
APPEA L

appellant's conception of the arrangement . He was to be looked
after for the rest of his life on resuming work, but the manner

	

192 4

of doing so would be by providing him with suitable employ- Oct. 7 .

ment. It was realized that he would likely be permanently CHARLTON

crippled, with its consequent handicap to securing employment
BRITIS H

elsewhere. The discussion, therefore, between Mrs. Charlton COLUMBIA

and the late B. T. Rogers was based on the assumption that SUGAR
R .EFItiING

appellant would be retained as an employee .

	

co .

That being so, does section 2 of the Master and Servant Ac t
bar plaintiff's claim ? I think not. Whatever may be mean t
by a "voluntary contract of service," this is not such a contract .
In any event, the section simply means that the parties theret o
cannot demand performance for a longer period than nine years .
It is suggested that in this case the respondent terminated th e
employment and that there is no redress. That is not the
position . Assuming the dismissal was wrongful, the respond-
ent committed a tortuous act de hors the contract of service.
Further, it is not a termination of the contract of service a s
such. It is a breach of a special arrangement made between
the parties in settlement of a damage claim . An agreement
to settle a damage claim is not the "contract of service" referre d
to in section 2, nor is the distinction lost simply because tha t
settlement took the form of guaranteeing employment . The MACDONALD ,

contract of service within the meaning of section 2 began man y
years before the accident, and there was super-imposed upon
that contract another one distinct and separate, viz., that in con-
sideration of foregoing a right of action a certain settlemen t
was made. It is for the breach of this latter contract tha t
complaint is made. Section 2 has no application.

Were the respondents justified in dismissing the appellant ?
Each case must be considered on its own merits . The quotation
of the learned trial judge from the judgment of Lord Eshe r
in Pearce v. Foster (1886), 17 Q.B.D . 536 at p. 539, epitomizes
the law on the subject . The servant must not be guilty of
conduct, either directly in relation to his work or outside hi s
work altogether, which will interfere or may reasonably be re-
garded as likely to interfere with the due and proper perform-
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COURT of ante of his duties to his master . Was appellant's conduct in-
APPEAL

compatible with the proper discharge of his duties?

	

The
1924

	

employer can apply no other test . He must shew, to justify
Oct . 7.

	

his own personal act of dismissal, that the conduct of appellant
CHARLTON was detrimental or would likely prove detrimental to the Com .-

BRITISH ,,
pang's interests. The learned trial judge has fairly set ou t

COLUMBIA the facts on this point as far as dealt with . There is no doub t
SUGAR

REFINING
the appellant used trust moneys for the time beingg to pay hi s

Co . own debts. The money, about $900, was collected to defray th e
expenses of an employees' picnic, appellant being custodian .
The Company were contributors to the fund but it was no t
Company money that he was handling. The transaction was
apart from his work as an employee. That does not determin e
the matter in appellant 's favour. It is only a circumstance to
consider in applying the tests laid down . Appellant claims
that he did not act with intentional dishonesty ; in other words,
innocently found himself in the position where a few accounts
were left outstanding after the funds were exhausted. His
explanation was that he had received a "windfall" of $1,25 0
from a "guessing contest," kept only one account and feelin g
that he had enough money to meet some personal debts, as wel l
as the picnic accounts, paid out in respect to both indiscrim
inately until he suddenly realized that three of the picnic

MACDONALD, accounts, amounting to approximately $100, were still unpai d
J .A when his bank balance was exhausted. It is quite true that

instead of frankly telling the committee, to whom he shoul d
account, the true facts he put them off, his purpose being to
stave off investigation until he was able, from his own earnings ,
to pay the balance of the accounts . In the meantime, within
four or five months after the picnic, he paid the outstanding
accounts, the last one, amounting to $50, being paid by the
Company, but at appellant 's request deducted from his salary.
The accounts were, therefore, paid before dismissal took place .
His offence was that he should not have mixed trust money s
with his own funds, a practice which, although most unwise ,
is sometimes followed . IIe should not have concealed the tru e
state of affairs from the committee. Ilis side-stepping in thi s
regard led him into evasive ways . The evidence does not shew,
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however, that he ever intended to appropriate this money to hi s
own use, nor is it a fair inference to draw therefrom .

On this state of facts, after the mischief was remedied, the
president of the Company, without giving appellant an oppor-
tunity to offer explanation, defence or apology, summarily dis-
missed him. He was deprived of his means of livelihood an d
the full benefit of a settlement of what otherwise would be a
substantial claim for damages . What he was deprived of wa s
out of all proportion to the offence committed . It would be
difficult, if not impossible, for a man so incapacitated to secur e
work elsewhere . These aspects are not in themselves conclusive .
They are elements to be considered in weighing the question of
respondent's justification, if any . Asked his reasons for dis-
missal, Mr. Johnston said :

"I considered it unsafe to continue him any longer in the employ o f
the Company . "

And :
"As head of an organization employing a great many labourers I feel i t

my duty to insist upon the absolute honesty of all its employees and I
didn't know to what extent the discipline and the morals of the rest of the
organization would be affected if I had condoned what I considered hi s
fault . "

And again :
"If we allowed such a laxity of morals the workmen might go and help

themselves to some sugar, something of that sort—put three or four pounds
in their pockets when they went home and so on, and say this managemen t
is so easy we will just dodge them and never be found out and so nothing MACDONALD,

will happen, we won't lose our jobs ."

	

J.A.

Can it reasonably be said that appellant's failure to promptl y
pay the picnic accounts, under the circumstances disclosed, not
a dishonest attempt to keep the money but simply a failure t o
pay promptly, would likely lead him, or others through his
example, to pilfer from the Company or to not properly dis-
charge his or their duties as employees ? I think not . In my
judgment the dismissal was not justified .

It was urged that in any event the claim fails because th e
original Company with whom the settlement agreement wa s
made passed out of existence before the dismissal took place.
In 1920 a new company with the same name, shareholders an d
personnel was formed under Dominion charter . To carry out
the transfer or reorganization the old company, under Provincial
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charter, went into voluntary liquidation and an agreement was
executed by which the new Company covenante d

1924

	

"to assume and pay, satisfy and discharge all the debts, obligations an d

Oct . r .

	

liabilities of the old company and to take over, abide by, perform, carry
	 out and complete engagements, arrangements, contracts or other obliga -

CHARLTON tions of the old company . "

BRIT zsf£

	

The liabilities of the old company to the appellant were trans -
COLUMBIA

SUGA R
RLF£ £N e

COURT OF

APPEA L

Co .

ferred to the new. After the new Company was formed, th e
appellant, seeing in the newspapers notices relating thereto ,
went to the secretary of the new Company, Mr . Adamson, and
asked if the change would make any difference to him. Mr.
Adamson replied in the negative. That their conversation ha d
reference to his continued employment under the settlemen t
agreement seems apparent, as they did not discuss any other
matter, such as salary increase . We thus have by the assen t
of all parties a new contract substituted for the pre-existing con-
tract and the objection fails .

Then it is said the Statute of Frauds bars appellant 's claim
as the agreement was not to be performed within the space o f
one year from the making thereof. The short answer is tha t
in the ease of contracts for an indefinite time, if they can b e
determined or can by possibility be performed within a year ,
the statute does not apply .

The appeal, therefore, should be allowed .
I may add, that I agree with the Chief Justice as to th e

basis upon which damages should be computed .

Appeal allowed .

Solicitors for appellant : Bird, Macdonald , acdonalld, Bird & Collins.

Solicitors for respondent : Mayers, Stockton & Co .
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THE ATTORNEY-GENERAL OF CANADA AND TH E
CITY OF VANCOUVER v. CUMMINGS .

COURT OF
APPEAL

192 4
Title to land—Sixty years' continuous possession—Evidence of occupation—

Surveyor's plan and field notes—Evidence of aged Indians—Acceptance
o f—R .S .B .C. 1911, Cap . 145, Sec. 49.

ction to recover possession of a plot of ground occupied by the
defendant and containing about one-third of an acre in Stanley Park
on the south side of the First Narrows entering Vancouver harbou r
it was disclosed that the ground now known as Stanley Park wa s
made a military reserve prior to its survey by one Corporal Turne r
under instructions from the Imperial War Office in March, 1863, an d
was transferred to the Crown (Dominion) by Imperial despatch in
1884 . In 1887 an order in council was passed authorizing the ministe r
of militia to "hand over " the park to the City of Vancouver on terms
to be arranged. The City from that date occupied the property as a
park (except portions occupied by squatters) but it was not unti l
1908 that a lease was executed and delivered to the City . Corpora l
Turner's instructions as to his survey included a direction that his
plan should shew "any clearances or huts or other occupations recentl y
made." The plan as produced only shewed one building occupied b y
another native but nothing as to the plot of ground in question . The
defendant claims that he and his predecessors in title were in continu-
ous possession for more than 60 years prior to the commencement o f
this action ; that an Indian named Klah Chaw (who was a medicine -
man and known as Dr. Johnson) had a clearance and dwelling on th e
plot in question prior to 1858. One Joe Manion came there in 1865,
married Dr. Johnson's daughter and built a house adjoining wher e
they lived for ten years when Manion went away and shortly after -
wards his wife sold the property to Jim Cummings the defendant' s
father who lived there until his death when he was succeeded by the
defendant who has continued to live on the premises up to the presen t
time. The evidence of continuous occupation is clear from the time
of Joe Manion's arrival in 1865 . The evidence of Dr . Johnson' s
occupation prior to that is of Emma Gonzalves, an Indian woma n
of 80 years of age, who states Dr . Johnson was living there prior to
the Cariboo gold rush in 1858 . The action succeeded on the ground s
that the Turner map precluded the defendant's ease, and that possessi o
pedis had not been proven .

Held, on appeal, reversing the decision of Muavuy, J . (MACDONALD, C .J .A .
dissenting), that Turner's map is not admissible in evidence and eve n
if it were it does not prove anything of substance ; further, considering
the surrounding circumstances and the necessary period of time tha t
had to be covered (i.e ., 60 years) the evidence adduced on the part o f
the defendant forms a reasonable basis upon which it can be said there
has been 60 years of adverse possession against the Crown .

28

Oct. 7 .

Aa "roe; ET -
GENERAL OF

CANAD A
v.

CUMMINGS

1 7 ote — t
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Statement

A PPEAL by defendant from the decision of MuRenY, J. of
the 11th of December, 1923, in an action to recover possessio n
of a certain plot of ground containing slightly over one-third o f
an acre (0 .361 acres) situate on the channel side of the par k
and marked parcel 8 on plan No. LC. 22 (A), filed in the
office of the City Engineer of Vancouver and which parcel is
now occupied by the defendant ; for a declaration that th e
plaintiffs are entitled to possession of said property, and tha t
the defendant is a trespasser thereon ; and for an injunction
restraining the defendant from continuing in possession thereof,
or from molesting the plaintiff in its right in and to quiet enjoy-
ment and possession of the said lands, property, and premises .
The plaintiffs say that Stanley Park was a military reserve ,
that under instructions from the War Office to Colonel R . C.
Moody, who was in charge at the Coast in the early sixties, one
Corporal Turner was instructed by Colonel Moody to make a
survey of the east end of Stanley Park, and that his plan o f
the survey should shew "any clearances or huts or other occupa-
tions recently made ." That in accordance with these instruc-
tions Corporal Turner made a survey of the easterly portion o f
the park in March, 1863, and the field notes of his survey wer e
filed in the office of the surveyor-general . That a plan sub-
sequently made from the field notes shewed only one structure,
a building owned by an Indian woman named Aunt Sally, wh o
died shortly before the commencement of this action at the ag e
of over 100 years, this building not being material to this action .
On the 27th of March, 1884, Stanley Park was transferred b y
the Imperial Government to the Dominion and on the 1st o f
November, 1908, the Dominion leased the park to the City of
Vancouver for 99 years. The defendant claims the evidenc e
shews that an Indian named Klah Chaw lived and had a dwell-
ing on the plot in question prior to 1858 . Klah Chaw was an
Indian medicine-Iran and was known as Dr. Johnson. A man
named Joe _Manion came there in 1865, married his daughte r
and built a house. After living together for about ten years
Manion went to Gastown to live and shortly afterwards his wif e
sold the premises to one Jim Cummings, who was the father of
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the defendant. The Cummings continued to live on the COURT OF
APPEA L

premises up to the present time . From the time of the arrival —
of Joe Manion in 1865, when he built a house, there is evidence

	

192 4

of continuous occupation. The evidence of Klah Chaw (or oet.7 .

Dr. Johnson) having a residence on this plot prior to 1865 is ATTORNEY -
GENERAL OF

that of Emma Gonzalves, aged 80, who states Dr . Johnson was CANADA

living there prior to the gold rush to Cariboo in 1858. The CUMMINOs

learned trial judge dismissed the action, holding that the Turne r
map was evidence which must conclude the case, and that
possessio pedis had not been shewn for upwards of 60 years . Statement

The appeal was argued at Vancouver on the 21st and 24t h
of March, 1924, before MACDONALD, C .J.A., MARTIN, MC-

PnILLIPS and EBERTS,* JJ.A.

N. R. Fisher, for appellant : There is no question as to con-
tinuous occupation of this plot since Joe Manion went there in
1865 and married Klah Chaw's (Dr. Johnson) daughter an d
built a house. It is submitted the evidence of Mrs . Gonzalves
is clear that Dr. Johnson had his own house there prior to
1858 (prior to the Cariboo gold rush) . His house was east
of where Manion built but Manion's premises were part of th e
curtilage of Klah Chaw's house and was within the cleare d
area : see Piper v. Stevenson (1913), 28 O.L.R. 379 ; Kirby

v. Cowderoy (1912), A.C . 599 at p . 603 ; Tweedie v. The King

(1915), 52 S .C.R. 197 ; McGibbon v . McGibbon (1913), 46
N.S.R. 552. There is nothing to shew when the Crown's title Argument

commenced, and the map purported to have been made from
Turner's field notes should not be accepted in evidence : see
McConaghy v . Denmark (1880), 4 S .C.R. 609 at p . 618 ; Reg.
v . Berger (1894), 1 Q.B. 823 at p . 827 ; Bristow v. Cormican

(1878), 3 App. Cas. 641 at p . 667 ; Hamilton v. The King
(1917), 54 S.C.R. 331 at pp . 363 to 365. When we shew
actual possession for upwards of 20 years the burden is on them
to shew we have not been there for 60 years . We come within
the authorities shewn in Lightwood 's Time Limit on Actions ,

EBERTS, J .A . died before judgment was delivered and the parties agreed
to accept the decision of the remaining three justices .
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Argument

1909, p. 142 ; see also The Attorney-General to the Prince of

Wales v. St. Aubyn (1811), Wightw . 167 ; Attorney-General

v . Parsons (1836), 2 M. & W. 23 ; The Queen v. Sinnot t

(1868), 27 U.C.Q.B. 539 at p . 542 ; Doe dem. Watt v . Morris

(1835), 2 Bing . N.C. 189 ; 132 E.R. 75 ; Walsh v. Smith et

at . (1918), 52 N .S.R. 375 at p. 383 . We have proved posses-
sion with fencing for over 40 years and that shifts the burden :
see Sturla v . Freceia (1880), 5 App. Cas. 643. The planitiffs
did not prove their title and their action should have bee n
dismissed at the end of plaintiffs' case.

Johannson, on the sane side : An Indian has the same right s
as any British subject in regard to the acquisition of property :
see Sanderson v . Heap (1909), 19 Man. L.R. 122 at p . 126 ;
Rex v. Hill (1907), 15 O.L.R. 406 at p. 410 ; Attorney-Genera l

for Canada v . Giroux (1916), 53 S .C.R. 172 .
McCrossan, for respondent : They must prove uninterrupte d

occupation for 60 years or they cannot succeed : see Doe Fitz-

gerald et at . v. Finn, &c . (1844), 1 U.C.Q.B. 70 ; Maddison

v. Emmerson (1904), 34 S .C.R. 533 at pp. 556, 562 and 567
and on appeal (1906), A.C. 569 ; Ouellet v. Jalbert (1915) ,
43 N.B.R. 599 ; 27 D.L.R. 459. As to the remedy of the
Crown for dispossession see Banning on Limitation of Actions ,
3rd Ed., pp . 237-8 ; Yearly Practice, 1923, p . 4. That thes e
lands were transferred to the Dominion by Imperial despatch
on the 27th of March, 1884, see Attorney-General of Britis h

Columbia v. Attorney-General of Canada (1906), A.C. 552 a t
p. 558 ; Attorney-General v . Ludgate (1901), 8 B .C. 242 and
on appeal (1904), 11 B .C. 258. He says we have diveste d
ourselves of the right to possession through the lease given th e
City but see Vancouver Lumber Co . v. Corporation of Van-

couver (1910), 15 B.C. 432 ; also on appeal (1911), A.C. 711 .
We are in fact in possession for military purposes and that is
sufficient to give us status. The City is entitled to use and
occupation for certain purposes subject to certain conditions .
On the question of a mere licence see Williams on Landlor d
and Tenant, 1922, pp . 11 and 12. In the cases he referred t o
there was no right of entry.

Fisher . in reply : Dr. Johnson 's dwelling and clearing have
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been in existence well over 60 years. The Manion house was
built within the curtilage of Johnson's dwelling and the Crow n
is precluded by section 49 of the Statute of Limitations .

437

COURT OF
APPEA L

1924

Oct . 7 .

Cur. adv. vult.

MACDONALD ,
come to the conclusion that the defendant has failed to make out C .J .A .

possession for 60 years prior to the commencement of the action .
In fact, the evidence in this case is less satisfactory tha n
that in the Gonzalves case .

The appeal should be dismissed with costs .

MARTIN, J .A . : This case is, as to situation, apart from th e
other Stanley Park squatter cases before us, and relates to a
small piece of land, 0.361 acres (parcel 8 on Exhibit 7) front-
ing on the main roadway along Burrard Inlet in said Park
across the peninsula to the north-west of the parcels on Coa l
Harbour, the title to which had been considered in the judg-
ment delivered this day in Attorney-General of Canada v .

Gonzalves [ante, p. 360] in favour of the defendant, and th e
principles enunciated in that case are so applicable to the facts
herein that they do not require restatement, but the facts diffe r
in some respects, to be briefly noted.

	

MARTIN, J .A .

It is admitted herein, as in said other cases, that the first
sawmill on the Inlet was built in 1865, and similar reliance t o
a certain extent is placed on that fact, but it is not applicabl e
in the same way because of the different origin of the defend
ant's possessory title of 60 years prior to the 21st of April ,
1923 .

It appears that James Cummings, the father of the defend -
ant, acquired the parcel in question from the wife of one Jo e
Manion, who was an Indian woman, Takood, the daughter o f
an Indian shaman, or medicine-man, named Klah Chaw
(called by the whites "Dr." Johnson), after Manion went t o

7th October, 1924.

MACDONALD, C.J.A. : In this appeal the same legal ques-
tions are involved as were dealt with by me in the Attorney-

General of Canada v . Gonzalves [ante, p. 360] . The facts are
not the same, but after a careful perusal of the evidence I have

ATTORNEY -
GENERAL O F

CANADA

CUNNINGS
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left, and though he had a hotel in Gastown he maintained rela -
C(iMMINGS tions with his family and supplied them with provisions, as he r

brother, Ambrose Johnson testifies (and Mrs . Capilano), as he
does also to the arrangement for the transfer of the house t o
Cummings by his sister in the presence of himself and hi s
father, Klah Chaw, in the house itself, which is still standing ,
and occupied by the defendant (who was born in it in 1883) ,
where they were all staying together at the time, but after th e
sale they (i .e., Indians) went away leaving Cummings and hi s
wife in possession of the place, and since that time, 48 years
ago, the defendant 's father and herself have been in possession
and the old house, as built by Manion in 1865, still stands a s
enlarged and is occupied by the defendant, being a continuou s
unquestionable possession of about 58 years upon the original
site (which fact the Court below accepted), and this, upo n
the authorities cited in the Gonzalves case, constitutes a ver y
strong ease to shift the onus at least, if that were necessary .

But, in addition to that, the evidence s pews (to my mind
MARTIN, a .A. beyond serious dispute) that the land upon which Manion built

his house was part of the clearing and land in the possession
of and occupied by his father-in-law, Klah Chaw, since a much
earlier period, antedating the gold rush in 1858, upon which
clearing he was living in a house built of shakes, as Emma Gon-
zalves testifies, and there can be no question here of any sub-
stantial error in its situation, because the shaman is a personag e
of the first, indeed, sinister consequence, among the Indians of
this Coast, and no habitation would be better known by th e
natives than his .

Mali Chaw had there "a place," a clearing, of an appreciabl e
extent, which would be sufficient to reasonably include all tha t
is claimed here, having regard to the circumstances ver y
similar to those in the (Ionzalces ease, but with the importan t

couRT of live at Gastown, on the south shore, leaving the woman i n
APPEAL

possession of their home with her two children by him, th e
1924 house having been built by Manion for her out of lumber fro m

Oct. 7 .
the mill in 1865 or shortly thereafter ; this sale occurred som e

A t,,,rI_ ten years after the house was built and occupied, i .e ., eiec . 1875 ,
GENERAL or and was made by Mrs . Manion about a month after Manion
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addition that Klah Chaw's old well, which some of the Indian COURT OF
APPEAL

witnesses identify and have drunk from, is still in existenc e
and shewn on the plan put in by the plaintiffs as being close

	

192 4

(20 feet) to defendant's southern boundary fence, where it Oct. 7 .

meets the forest : as Indian Tommy, very reasonably says, ATTORNEY-

Klah Chaw had a clearing there because he "could not build GENERAL of
CANADA

a house in the brushes (i .e ., the forest and underbrush) so they

	

v.
CUMMINO Skept it clear there but not very big."

What happened obviously after Manion went over to Gas -
town is that Mrs. Manion's father and brother went to live with
her, as the brother (Ambrose) describes, till she sold the prop-
erty to Cummings, upon which the Indians all moved away ,
leaving the whites in possession of the old clearing, and there-
after Klah Chaw's old shake house fell into ruins, being
no longer of use to the newcomers. I do not, in th e
special circumstances and relationship, regard this action o f
Klah Chaw's as being a general abandonment (which is alway s
a question of intention) of his entire holding there, but as a
relinquishment of it in favour of the Cummings, who had i n
effect taken over his daughter's interest ; but even if the narrow-
est view be taken of his intentions that portion at least of hi s
ancient possession which he had given to his daughter and son -
in-law for a house and curtilage, including the well, with ease-
ments of light, access, etc., would enure to Cummings and t o
the defendant, and as the whole area claimed is so small it MARTIN, J .A .

becomes almost an over-refinement to seek to define it minutely ,
particularly seeing that in the case of this parcel the plaintiff s
have cut the original "occupation" off from the waterfront b y
building the main road between the old house and the seashore,
thereby greatly reducing the value as well as the extent of th e
area, which, thus curtailed, has been fenced ever since the de-
fendant can remember, since she was born there in 1883 a s
aforesaid .

It is unnecessary, I think, to further discuss the evidence i n
detail, and I only add that Turner's map has also no applicatio n
to this case, which indeed further established its irrelevanc e
because there can be no question whatever that Klah Chaw' s
house was in existence years before as well as after Turner's
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COURT OF coast-line survey was made, and yet that conspicuous "occupa-
APPEAL
—

	

tion" close to the shore-line he was following, is not shewn upo n
1924

	

his map thereof.
Oct. 7 . The whole result is that the defendant 's title by possession

ATTORNEY- has, in my opinion, been substantially and reasonably estab-
GENERALOF lished, and it follows that the appeal should be allowed, an d

CANAD A
v .

	

the action dismissed .
CUMMINGS Such being the result I have arrived at, it is not necessar y

to consider Klah Chaw's title, though I have not failed to b e
impressed by its obvious strength in circumstances which ar e
quite unique, because he, a personage of the first consequence ,

MARTIN, J.A . was in undisturbed possession before and at the time law and
order were established in British Columbia in 1858 (as set out
in the Gonzalves case), but it is difficult to imagine a stronge r
position in law than that of the holder of a possessory titl e
antedating the birth of the colony itself .

McPxlnLIrs, J .A . : I have had the advantage of readin g
the judgment of my brother MARTIN in this case, and I merel y
wish to state that I am in such complete agreement with wha t

MCPH!LLIPS, my brother has said that I feel nothing further can be usefully
J .A .

added. Unquestionably this ease comes within the principle s
remarked upon and dealt with in the Gonzalves case.

I would allow the appeal.

Appeal allowed, Macdonald, C.J.A .

dissenting .

Solicitors for appellant : Fisher d Johannson .

Solicitor for respondents : J. B. Williams.
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F. & F. HE NDERSON v . NORTHWESTERN MUTUAL GRANT, co. s .

FIRE ASSOCIATION .

Insurance—Automobile—"Theft, robbery or pilferage"—Severable parts o f
locked car stolen—Wanton destruction by thief of machinery and
equipment left—Evidence of intent to steal car—Criminal Code, Sec .
347, Subset . 2 .

Nov . 6 .
The plaintiff insured his automobile in the defendant Company against

certain hazards and perils including loss or damage caused by theft ,
robbery or pilferage . The car was locked at night and stored in a
garage and on a night when so insured certain parties unknown broke
into the garage and finding they could not take the car away owing
to its being locked stole what fittings and material they could sever
from the car and wantonly destroyed what they could not take includ-
ing the slashing of the hood and tires . It was found by the trial
judge that the ear was stolen on the night in question within th e
meaning of section 347, subsection 2, of the Criminal Code ; that the
damage exceeded the amount of the policy and the plaintiff shoul d
recover the full amount of insurance .

Held, on appeal, affirming the decision of GRANT, Co. J., that there was
evidence from which it could be inferred that the thief went to th e
garage intending to steal the car, and what was done was theft withi n
the meaning of section 347, subsection 2, of the Code . The learned
judge below having found there was theft and as there was evidence
from which he might reasonably draw that inference his judgmen t
should not be disturbed .

Per MCPmLLIPS, J.A . : "Pilferage" is a word which belongs to the genus
"pillage" and taken in connection with the other words of the policy ,
includes within its scope the wanton destruction of property .

APPEAL by defendant from the decision of GRANT, Co. J . ,
of the 3rd of July, 1924, in an action to enforce payment
under a contract of insurance whereby the defendant insured
the plaintiff's automobile against loss or damage, there bein g
included in the hazards and perils covered by the contract th e
hazard and peril of loss and damage caused by theft, robber y
or pilferage. The facts are set out fully in the judgment o f
the trial judge .

II . C. Green, for plaintiff.
G. Roy Long, for defendant.

192 4
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GRANT, co . J .

	

3rd July, 1924 .

1924

		

GRANT, Co . J . : The Court finds the following facts herein :
That the plaintiff was the owner of the car in question ; that i t

July 3.
	 was insured in the office of the defendant Company for on e

COURT of year from the 2nd of April, 1923, noon, until the 2nd of April ,
APPEAL

1924, noon, against fire, theft or damage, the maximum liabilit y
Nov . 6 . being limited to $500 upon the body, machinery and equipmen t

HENDERSON of the said car .
"'

	

On the night of the 16-17th of February, 1924, the said
NORT H

WESTERN plaintiff had the said car locked and stored in the garage o f
MUTUA L

FIRE

	

one of the members of the plaintiff in the said City of Van-
ASSOCIATION couver, when some unknown person broke into and entered th e

said garage and committed theft, robbery or pilferage of o r
upon the body, machinery and equipment of the said ear by
reason of which the plaintiff suffered damage in excess of th e
amount for which the said plaintiff was insured, viz ., of $425 ,
particulars of said loss or damage having been given to the
defendant. That the said ear was put into said garage by on e
of the owners on the afternoon or evening of February 16th
and the ignition switch locked . The doors leading onto the
alley were closed and fastened inside and the side door was
closed, hasped and secured by a lock. On the morning of th e
17th one of the plaintiffs noticed the said side door of th e
garage open, and went out to investigate, when he found the tw o

GRAN . co . J . doors leading onto the alley unfastened and wide open, the lock
of the side door had been removed and has not since been found .
Examination of the car shewed that much damage had bee n
done to the car, including the destruction of the tires, the up-
holstery, the painting, the cutting of the wiring and top of the
ear . It also appeared in evidence that the battery of the car wa s
run down very much, much lower that when it was put in th e
garage on the previous evening .

It also appeared in evidence that the floor of the garage i s
lower than the surface of the road on the alley, and that owin g
to the up-grade in going out of the garage to the alley the wit-
ness, Fred . Henderson, was not able to shove the said car up sai d
grade onto the alley, and the said Henderson is not a smal l
man nor a weakling. The extent of damage done to said car
was clearly in excess of $500, probably fully $600 .
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At the trial, it was contended on the part of the defendant GRANT, co . J .

that the car was not stolen, that theft had not been committed,

	

1924

that it was a case of malicious injury to property and was not July 3 .

covered by the policy of insurance, and evidence was offere d
by experts to shew that the tires could not be cut in the manner COPpAL

In which they were cut but with a special knife, unless water

	

__._

Nov . 6.
was used and the knife used as a saw. This expert evidence	
was clearly disproven by a witness using an ordinary pocket HENDERSO N

knife upon an inflated tire then in Court, which cut the tire NoRTH-

without any difficulty or by usin g water.

	

WESTERN
b

	

MTJTIIAL

Upon a full consideration of the evidence, I cannot but con-

	

FIRE

ASSOCIATION
elude that the car in question was stolen on the night o f
February 16-17th from the plaintiff within the meaning o f
section 347 of the Criminal Code and subsection 2 thereof ,
and that the plaintiff is entitled to recover from the said defend- "" T, ''a.

ant under the said policy of insurance the sum of $425 .
There will be judgment in favour of the plaintiff against th e

said defendant in the sum of $425, and costs . There will als o
be an order for payment out to said plaintiff of the moneys paid
into Court in this action by said defendant .

From this decision the defendant appealed . The appeal wa s
argued at Vancouver on the 4th of November, 1924, before
MACDONALD, C .T .A., MARTIN, MCPuILLIes and MACDONALD,

J J .A .

G. Roy Long, for appellant : Certain parts of the car wer e
taken for which the Company paid, but the learned judge con-
cluded the car was stolen under section 347, subsection 2, o f
the Criminal Code, and allowed for the malicious mutilation
done the car. The car was not taken out of the garage, in fact ,
never moved. My contention is there was no robbery within Argumen t

said section : see Iiirshman v. Beat (1916), 38 0.1, .R. 40 ;
28 Can. Cr. Cas . 319 .

H. C. Green, for respondent : The thief could not take th e
car as it was locked but he took all the parts he could separate
from the machine . We are insured against a thief who in
addition to what he took did over $310 worth of damage. As
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GRANT, CO . J . to proof of intent to steal and inference of such intent to be

1924

	

drawn from the evidence see Reg. v. Gibbons (1898), 1 Can.

July 3 . Cr. Cas . 340 ; Rex v. Panbuskirk, Poirier and Wilson (1921) ,
57 D.L.R. 513 . Theft is defined in section 347, subsection 2, of

COURT of
APPEAL the Code ;; see also Hirshman v. Beal (1916), 38 O.L.R. 40 7. 2 8

Nov . 6. On the English definition of larceny see Rex v. Taylor (1911) ,
HENDERSON 1 K.B. 674 ; Lapier's Case (A784), 1 Leach, C.C . 320 . As to

NORTH- what a policy of insurance covers see Stanley v . Western Insur-
WESTERN ance Company

	

L.R. 3 Ex . 71 ; Drumbolus v . Home
MUTUAL

	

(1868),

	

>
FIRE

	

Insurance Co . (1916), 37 O .L.R. 465 ; Thompson v . Montreal
ASSOCraTioN

Insurance Company (1850), 6 U.C.Q.B. 319 ; Belly v . Royal

Exchange Assurance Company (1757), 1 Burr . 341 ; 97 E.R.
342 ; In re Etherington and the Lancashire and Yorkshir e

Accident Insurance Company (1909), 1 K.B. 591 ; Chartered

Bank of India, Australia and China v . Pacific Marine Insur-
Argument

ance Co . (1923), 33 B .C. 91 .

Long, in reply : It is an inference of Iaw that a theft has
taken place here. In fact this was merely an abortive attempt
to steal a car at its best . As to the question of inference se e
Dominion Trust Co. v. New York Life Ins. Co. (1916), 23
B.C . 343 .

Cur. adv. volt .

6th November, 1924 .

MAC;DoxALD, C.J .A. (oral) : I think the appeal should b e
dismissed and the judgment of the learned County Court judg e
sustained . As I pointed out a moment ago to counsel, it comes
down really in the final analysis to this . There is evidence of
tampering with the lock ; in fact, the lock switch was broken .

MACDONALD ,
c.a .A . There is evidence of an attempt to start by using the self-starter .

There is evidence that the doors were opened in a way tha t
would suggest that the intention of the person was to take th e
car away. Now, what is the inference to be drawn from all
these circumstances? Is it not a fair inference that the thie f
went there intending to steal the car ; that he tampered with the
lock, and failing in that, attempted to use the self-starter an d
failed to do anything with that ; that he opened the doors for th e

_

	

Can. Cr. Cas. 319 ; Crankshaw's Criminal Code, 5th Ed ., 436.
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purpose of taking the car out if he could get it started ; that he "RANT, co. a.

then stole all the parts that he could carry away and, having been

	

192 4

baulked in his principal object, to steal the ear, he did this July 3 .

damage to cushions and the top and to the seat . I think that
that is the fair inference from the evidence. I think when the COURT OE

APPEAL

learned judge drew that inference it cannot be said that he was

	

___-

Nov . 6 .wrong. It is an inference which, if I were considering the 	
matter, in the first instance, I should draw .

	

HENDERSON

The next question is, was what was done theft within the NogTn-

meaning of the Code ? Section 347, subsection 2, reads as iuTUaz
follows : "Theft is committed when the offender . . . . begins

	

F IR E
ASSOCIATIONto cause it [the thing in question] to become moveable ." Now,

he has done something here to cause this car to become moveable .
It was not necessary that he should move it, all that was neces-
sary was that he should do something which could be said to
be a beginning "to cause it to be moveable ." Now, the tamper-
ing with the lock was doing something with the intention that
the car should become moveable. The operating of the startin g
device was of the same character . This section goes much
beyond the common law definition of theft, and it was probably
intended to cover cases where the thief had done something
intending to steal an article and had failed to carry it away .
If it were not intended to cover such a case, I cannot see th e
object of it . So what the thief did in this case was to attempt MACDONALD,

to break the lock, to break the switch, and to use the self-

	

".A -

starter for the purpose of causing the car to become moveable .
Therefore, he was guilty of the theft of the car .

Then, there remains one other question . There is no doubt
that plaintiff would be entitled to the loss caused by the takin g
of the parts which were taken. He would be entitled to be re-
couped for that and for the damage caused in severing the parts ,
but the damage here seems to have gone further . The thief
apparently did not content himself with the damage done b y
detaching the parts from the car, but he slashed the cushions an d
tires and caused other damage, which indicated malicious mis-
chief, but it was nevertheless (lone in the course of the theft of
the car. The question is, does the insurance policy, which pro-
vides for loss or damage, cover that phase of the loss ? I confess
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GRANT, CO. J . I think the question open to conflicting views, but insurance
1924

	

policies, which are drawn by the Company itself, and which ar e
July 3 . capable of two constructions, ought to be given the popular con -

struction, if reasonable . They ought to be held to mean what
COURT of the ordinary

	

bbusiness man obtaining insurance would reasonabl yAPPE; Al,

— think they mean. I think, on the whole circumstances of th e
Nov. s .	 case, the appeal fails .

HENDERSO N

NoRTn-

	

MARTIN, J.A. (oral) : The learned judge has found there wa s

WE
ERN

a theft of the car under section 347, subsection 2, of the Crimina l
FIRE

	

Code, and as there was evidence from which he might reason -
AssoclAT' ably draw that inference, his judgment ought not to be disturbed .

Once there was the theft, then it was but a stort step to th e
conclusion that the damage was caused thereby . I share the
opinion of the Chief Justice, it is not an easy thing to sa y
what is meant by that expression "caused by theft," in the
policy, but once you have the theft established, it seems to m e
to rather throw the onus the other way, and to require the Com-
pany to spew very clearly it was not caused by it . It is far

MARTIN, J .A . from being easy, but I might, perhaps, illustrate it this way .
Supposing this car, for example, had been actually taken awa y
by the thief, and that the thief, after taking it away, shoul d
get drunk, we will say, and ignite the car and burn it up .
Nevertheless, I should say, that was damage caused by the theft .
Now, it seems to me to be impossible to draw a line betwee n
what we might call such criminal negligence, such condition s
in the theft—between that and his exercise of his maliciou s
feelings in the course of the theft ; as, for example, if he drov e
off in a fit of anger and simply slashed the side-curtains an d
threw them away. The line is fine and it is not easy to draw it .
I feel that I would not be justified in disturbing the conclusion
the learned judge below reached on the facts before him and us .

MIUPIIILLIPS, J.A. (oral) : I am of the like opinion that th e
appeal cannot succeed .

I will not go into detail as to the facts, as my brother th e
Chief Justice has clone this . The facts are clear enough, an d
were it not for the Criminal Code, section 347, subsection 2 ,

MCPIIILLIPS ,
J .A .
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there might be considerable doubt about whether this constituted GRANT, CO . J .

theft . But it seems to me that Parliament has put in apt

	

192 4

words all that is necessary to determine this case, and that what July 3 .
took place could be said to be theft within the purview of th e
Code. If I should be in error in this, I consider as well that AP

ETALF

liability under the policy of insurance is sustainable, within

	

6
the meaning of the word "pilferage." When we have theft,	

Nov

	

v. s .

robbery or pilferage, I am not impelled at all to believe that HENDERSO N
v.

pilferage means some small pilfering . On the contrary, I am NORTH-

of the opinion

	

M Uthat it is a word which belongs to the genus MUTUALTUAL
"pillage," taken in connection with the other words of the policy,

	

FIR E
ASSOCIATIO N

and is distinct from "theft and robbery," also words set forth
in the policy. Now, it seems to me that this word was use d
with the intention to cover the exact matter we have to conside r
here, that is, pilferage means the doing of something which i s
as here—ruin by depredations . The cutting and slashing o f
the tires and the destruction of the upholstery is, in my opinion ,
amply covered . The facts are that some things are taken away
and some things are left wholly useless and damaged . In my
opinion, therefore, upon that ground as well the appeal cannot
succeed .

Then Mr . Long laid some stress upon the lack of proof o f
damages, and I cannot say that there was not something to b e
said in that regard, but still I do not think it is a matter about mcPmsLlrs ,

J .A .

which there can be much debate now. There is a considerabl e
latitude allowed to both judge and jury in assessing damages ,
and it has not been the practice in the Courts to hold that ther e
has been a mis-trial when it cannot be said that there is a tota l
absence of evidence, and I do not look upon the present case as
one of that class .

I would refer to the language of Lord Moulton in the cas e
of McHugh v . Union Bank of Canada (1913), A.C. 299, where
at p. 309 his Lordship says :

"Their Lordships are of opinion that the assessment of damages by th e
learned judge at the trial should stand. There was evidence on whic h
the learned judge could come to the conclusion that by the negligen t
behaviour of the defendants' agent the mortgaged property had becom e
deteriorated so that it realized less than it ought to have realized upo n
sale . The assessment of the damages suffered by the plaintiff in such a



448

	

BRITISH COLUMBIA REPORTS .

	

[VOL .

GRANT, CO . J . cause of action is often far from easy . The tribunal which has the dut y
of making such assessment, whether it be judge or jury, has often a difficul t

	

1924

	

task, but it must do it as best it can, and unless the conclusions to which

	

July 3 .

	

it comes from the evidence before it are clearly erroneous they should no t
	 be interfered with on appeal, inasmuch as the Courts of Appeal have no t

COURT OF the advantage of seeing the witnesses—a matter which is of grave im -
APPEAL portance in drawing conclusions as to guanatana of damage from th e

evidence that they give. Their Lordships cannot see anything to justify

	

Nov . 6 .

	

them in coming to the conclusion that Beck, J . 's assessment of the damage s

HENDERSON
is erroneous, and they are therefore of opinion that it ought not to hav e

v .

	

been disturbed on appeal . "

	

NORTH-

	

I think there was sufficient warant for the learned judge to
WESTER N
MUTUAL find the amount of damages that he did find. It follows that

	

EIRE

	

my opinion is that the appeal should be dismissed .ASSOCIATION

MACDONALD, J.A. (oral) : In my opinion the learned trial
judge drew the right inference from the facts : The intentio n
was to steal the car, and the thief was simply thwarted in hi s
design. It would be surprising if he went there simply to stea l
parts, or to do wanton damage, that he should attack the
ignition switch and do other acts that were reasonably con-
sistent only with an attempt to start the car . I think the

MACnoNALD, reasonable inference is that his initial actions were for th e
J.A . purpose of getting the car under way, and that it was theft

within the meaning of subsection 2 of section 347 of th e
Criminal Code . As there was, therefore, in law theft of the car
and the policy covers damage caused by theft, it seems to me ,
even without resorting to a liberal construction, that the appeal
fails.

Appeal dismissed .

Solicitor for appellant : G. Roy Long.

Solicitor for respondent : H. C. Green.
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WATSON v. HOWARD.

Costs—Statute—Construction—Crown Costs Act-"Expressly authorizes "
—Interpretation—R.S .B .C. 1911, Cap. 61—B.C. Stats . 1921 (Second
Session), Cap. 15, Secs . 17 and 21(2) .

An assistant fire marshal ordered the removal of a building under sectio n
17 of the Fire Marshal Act . An appeal to the fire marshal wa s
dismissed and an appeal was then taken to the County Court judg e
who set aside the order of the assistant fire marshal with costs .

Held, on appeal, affirming the decision of HowAY, Co. J ., that the Fire
Marshal Act which was enacted subsequently to the Crown Costs Act ,
contemplates costs in the County Court by requiring the appellant
to give security therefor .

Per MARTIN, J.A . : The Crown Costs Act provides that there shall be n o
costs for or against the Crown except under the provisions of a statute
which "expressly authorizes" the Court, etc. The word "expressly "
in construing such an enactment is satisfied by whatever is "necessaril y
or even naturally implied . "

APPEAL by plaintiff from the order of MACDONALD, J .
of the 26th of April, 1924, dismissing an application for a
writ of prohibition to the judge of the County Court of
Westminster . The facts are that the assistant fire marshal a t
New Westminster after inspection ordered the owner of the
New Westminster Opera House to remove or destroy the build-
ing because its age and disrepair rendered it especially liabl e
to fire. An appeal to the fire marshal was dismissed . An
appeal was taken to the County Court judge (HowAy, Co . J.)
who allowed the appeal and allowed the appellant the cost s
(fixed at $50 and disbursements) the learned judge concludin g
that under section 21(2) of the Fire Marshal Act he had powe r
to make an order for costs against the assistant fire marsha l
notwithstanding the Crown Costs Act. An application for a
writ of prohibition directed to the County Court judge was
dismissed .

The appeal was argued at Victoria on the 12th of June, 1924,
before MACDONALD, C.J.A., MARTIN, GALLIHER and Mc-
PHILLIPS, JJ.A.

29
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Argumen t

MACDONALD ,

C.J .A .

G. E. Martin, for appellant : The learned judge says he has
power to grant costs under section 21(2) of the Fire Marsha l
Act and the whole question is as to the interpretation of th e
word "expressly" in the Crown Costs Act. My submission i s
that the Crown Costs Act applies : see In re Land Registry

Act and Scottish Temperance Life Assurance Co . (1919), 2 6

B.C. 504. The Fire Marshal Act does not expressly give powe r
to award costs : see Chorlton v . Lings (1868), L.R. 4 C.P. 374
at p . 387 ; Canadian Credit Men's Trust Association v. Jang

Bow Kee (1922), 31 B.C . 40 ; Rex v. Caskie (1922), 3

W.W.R. 1109 .
J. E. Bird, for respondent : There is clear jurisdiction for

the judge to award costs : see City of Vancouver v . Smith

(1921), 30 B.C. 311. If he has jurisdiction then this Cour t
cannot further deal with it : see Taylor v . Nicholls (1876) ,
1 C.P.D. 242 at p . 244 .

Cur. adv. vult.

7th October, 1924.

MACDONALD, C .J .A . : Under the Fire Marshal Act, Cap . 15 ,
Sec . 17, B.C. Stats . 1921 (Second Session), J. H. Watson, th e
local assistant to J . A. Thomas, the fire marshal, made an order
for the removal of a building belonging to Howard . An appeal
was taken from him to the fire marshal, who dismissed it.
Howard then appealed to the County Court . That Court set
aside the order and gave costs to the appellant . It is the orde r
as to costs that is now in question.

The fire marshal moved for prohibition and when the motion
came on for hearing it was pointed out that while the fir e
marshal was the initiator of the prohibition proceedings, ye t
the order for costs was against the assistant only . Counsel
thereupon agreed that the motion should proceed as if the pro-
ceedings had been properly initiated, whereupon the motion wa s
heard and dismissed . It is from that order that this appeal
is taken .

I think the order appealed from was properly made . The
Crown Costs Act is not applicable . The Fire Marshal Ac t
contemplates costs in the County Court by requiring the appel-
lant to give security therefor.

	

This statute is subsequent to
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the Crown Costs Act and the requirement of security would b e
absurd unless it were intended that the Court might awar d
costs . The Crown Costs Act declares that costs shall not b e
awarded either party unless they are expressly authorized b y
the special Act, but I think a reasonable not a technical con-
struction should be applied where the circumstances, as here,
demand it .

The appeal should be dismissed .

MARTIN, J .A. : This is an appeal by one Watson from an
order of the County judge of New Westminster, directing him
to pay certain costs arising out of an appeal brought by a n
owner of property under section 21 of Cap. 15, 1921 (Second
Session), the Fire Marshal Act . The appellant, by virtue of
section 7 of said Act, is a "local assistant" to the fire marshal ,
who by section 5 is directed to perform "such duties as may
be assigned to him by the Attorney-General," and it is con-
ceded that such marshal is an "officer, servant, or agent of
and acting for the Crown" within section 2 of the Crown Costs
Act, R.S.B.C . 1911, Cap. 61, and hence no order can be mad e
directing him to
"pay or receive any costs in any cause, matter, or proceeding except unde r
the provisions of a statute which expressly authorizes the Court or a judg e
to pronounce a judgment or to make an order or direction as to costs i n
favour of or against the Crown."

By said section 7 it is declared that certain specified persons MARTIN, J .A .

shall be "local assistants to the fire marshal and shall compl y
with and be subject to such provisions of this Act as respectivel y
apply to them" : the appellant is a local assistant because he i s
"chief of the fire department" of a municipality within sub -
section 1(a) .

Section 5(2) declares that "the fire marshal and his staff
shall be subject to the control of the superintendent" of insur-
ance for the Province (section 2) . Section 10 et seq. impose
various public duties upon the local assistants in the "investiga-
tion of fires," and under section 18 every local assistant may
exercise the like powers of a fire marshal in connection with
the "Inspection of Fire Hazards" under sections 17-20, and i t
is out of an order made by the appellant under section 17 for

COURT OF
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MARTIN, J .A .
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the removal or destruction of a building, that these proceeding s
and questions arose. Furthermore, by section 29 every person
who "obstructs the fire marshal or a local assistant or othe r
person in the execution of his duties under this Act" is "guilty
of an offence" and liable to prosecution and a fine upon sum-
mary conviction, and by section 31 "every local assistant wh o
refuses or neglects to comply with any requirement of thi s
Act or of any regulation shall be guilty of an offence" and
similarly liable to prosecution and penalty . And finally, by
section 33, it is provided :

"For the purposes of Part I ., the fire marshal shall issue a metal badge ,
bearing a serial number, to every local assistant and to every perso n
authorized by a municipal council under section 19, and the person t o
whom it is issued shall wear and on request exhibit his badge wheneve r
engaged in the performance of his duties under this Act . The badge shal l
be returned to the fire marshal as soon as the authority of the holder under
this Act has ceased. "

Part I. includes the acts of the appellant which were com-
plained of, and after viewing the Act as a whole, I can onl y
reach the conclusion that the local assistant in carrying ou t
the duties imposed upon him by Act of Parliament, come s
within the expression "any officer, servant or agent of an d
acting for the Crown" in the Crown Costs Act ; he was, in
effect, directly appointed by Act of Parliament, and, with all
respect, I am unable to see why the fact that he was selected
for such duties because he happened to be a member of a n
appropriate class of persons appointed by municipalities a s
their officers or servants, can make any difference, or detract
from his distinct status or obligation as a Provincial officer o r
servant to perform Provincial duties ; he is no more free from
Provincial statutory obligations because he happens to be th e
servant of a municipal corporation than if he were the servant o f
any other corporation or individual : see In re Land Registry

Act and Scottish Temperance Life Assurance Co . (1919), 2 6
B.C. 504, and Rosebery Surprise Mining Co . v. Workmen's

Compensation Board (1920), 28 B.C. 284 ; In re Gardiner

and District Registrar of Titles (1914), 19 B .C. 243, and Cf .

Callow v. Hick (1923), [32 B .C. 71] ; 2 W.W.R. 439.
Then is there any statute which "expressly authorizes" th e

order against him? The word "expressly" in constructing
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such an enactment is satisfied by whatever is "necessarily or
even naturally implied," as Mr . Justice Willes said in Chorlton

v. Lings (1868), L.R . 4 C.P. 374, 387, and Mr. Justice Byle s
said, p . 393 :

"The word `expressly' often means no more than plainly, clearly, or th e
like ; as will appear on reference to any English dictionary"

It is submitted that the necessary implication is to be foun d
in section 21 of the Act granting the "owner or occupier" o f
the affected property a right of appeal to the judge of th e
County Court of the district and providing that :

"(2) The owner or occupier shall file the petition with the registra r
of the Court and give notice thereof in writing to the fire marshal, an d
shall within five days thereafter, or such extended time as the judge may
allow, file with the registrar a bond or other security in the sum of fift y
dollars to the satisfaction of the registrar as security for the payment o f
such costs as are awarded by the Court.

"(3) The judge shall hear and determine the matter of the appeal an d
shall be the absolute judge, as well of the facts as of the law, and shal l
make such order therein as seems meet to the judge, and his decision shal l
be final and not subject to any appeal. "

It is to be noted that in every appeal under this section the
\4ARTIN, J .A .

Crown is the respondent, which distinguishes the case from th e
decision in Rex v. Volpatti (1919), 1 W.W.R . 358, and there -
fore the awarding of costs must necessarily include the Crown ,
and unless the power of the Court included the disposition of
the costs of the appeal, the provision as to security, one i n
favour of the Crown only, is useless and ineffective . It would
be going a long way to hold that this careful provision in favou r
of the Crown was based upon no intention of the Legislature ,
and when it is followed by the power given to the judge t o
"hear and determine the matter" and "make such order therei n
as seems meet to him," I feel that there is so strong an indica-
tion of an express intention to confer a power to award costs
against both parties to the appeal that I would not be justifie d
in disturbing the view to that effect which was taken by the tw o
learned judges below, and therefore this appeal should b e
dismissed .

453

COURT OF
APPEA L

192 4

Oct. 7 .

WATSO N
V .

HOWARD

GALLIIIER, J .A. : I agree with the Chief Justice . OALLIHER,
J .A .

MCPHILLIPS ,
MCPHILLi ps, J.A . : In my opinion the learned judge in the

	

J.A .



454

COURT OF
APPEA L

SWANSON ,
CO. J .

f''ocn
v .

YOUSCIAI

Statement

Judgment

BRITISH COLUMBIA REPORTS.

	

[VoL.

Court below arrived at a proper conclusion and the judgment
under appeal should be affirmed and the appeal dismissed .

Appeal dismissed .

Solicitors for appellant : Martin & Sullivan .

Solicitors for respondent : Whiteside, Edmonds & Whiteside .

LOCH v. 1OUSCHAK .

Fires—Negligence—Clearing land—B .C. Forest Act—Permit—Failure to
take reasonable precautions—Liability in damages—Doctrine o f
Rylands v . Fletcher .

Defendant who, under the Forest Act, B .C . Stats . 1912, Cap. 17, had obtaine d
a fire permit for the purpose of clearing land, was held to have bee n
negligent in not taking reasonable precautions, under the circumstances ,
to prevent the fire from spreading to plaintiff's lands, and to be liabl e
for damage done thereon .

The question whether the doctrine of Rylands v . Fletcher (1868), L .R . 3
H .L . 330, applies to the case of a bush fire in British Columbia, s o
that a person setting out a fire acts "at his peril" so as to make hi m
liable, even in the absence of "negligence," if the fire gets beyond hi s
control and damages adjoining land, discussed, and authorities re -
viewed, the Court expressing strong doubt of the application of th e
doctrine to a case such as that in question .

In discussing the question, the contention that liability was avoided b y
the fact that the fire was set out under statutory authority, wa s
rejected, as the statutory provisions are permissive and not mandatory,
applying Canadian Pacific Railway v . Parke (1899), 68 L .J., P .C. 89 .

ACTION for damages to property by fire alleged to hav e
spread to plaintiff's lands by negligence of defendant . Tried
by SWANSON, Co . J. at Revelstoke on the 15th, 16th and 17th
of September, 1924 .

E. A. Boyle, for plaintiff.
Briggs, for defendant .

3rd October, 1924 .

SWANSON, Co. J. : The parties to this action are pioneerin g
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farmers of Galician or Ruthenian extraction residing 4 mile s
south of Revelstoke .

Plaintiff claims damages $1,000, value of his log chute, tw o
workmen's huts, tools and logging equipment in both huts, in-
cluding stoves, beds, grindstone, etc., after abandoning $25 0
of his claim so as to bring this action within the Court's juris-
diction .

It is alleged by plaintiff that on May 12th, 1924, the defend -
ant lighted or caused to be lighted or allowed to burn a fire on
his premises, and carelessly and negligently allowed the sai d
fire to escape and spread to the adjoining lands and to th e
property of the plaintiff, in the neighbourhood . The plaintiff
alleges that this fire consumed certain of his property above -
mentioned, occasioning the damage alleged . Plaintiff also
alleges that the damage suffered by him was caused by th e
failure of the defendant to observe every reasonable care an d
precaution to prevent such fire from spreading, as required b y
the Forest Act, 1912, Cap . 17, and amending Acts, and by th e
negligence of the defendant at common law .

There are two questions of fact, which call for decision .
The case also involves some important principles of law :

As to the facts : (1) Is the fire which destroyed plaintiff' s
property attributable to defendant ? (2) If so, was the de-
fendant guilty of negligence ?

As to the law : If the fire is attributable to defendant, is h e
liable, whether he is guilty of negligence or not ? Does defend -
ant act "at his peril" in having a fire on his premises if i t
escapes and injures plaintiff, within the doctrine of Rylands
v. Fletcher (1868), L.R. 3 H.L. 330 ; 37 L.J., Ex . 161, or
must negligence be brought home in any case to defendant ?
As to the origin of the fire, I may say that after most carefull y
reading and weighing all the evidence on both sides I hav e
come to the conclusion that the defendant must be hel d
responsible for the fire which did the damage alleged. It
would make my judgment too lengthy to analyze the evidenc e
in all its ramifications .

Defendant obtained a "fire permit" on May 5th, 1924, fo r
the purpose of "clearing" land . He says that on Friday, May
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9th, a small fire was set out by him on the cleared portion o f
his Iand. There were some furrows ploughed around thi s
parcel of land as a fire guard, three or four furrows (some o f
the witnesses say), six furrows (defendant and his son say) .
Defendant and his wife and sons claim that this fire set ou t
on Friday was dead out on Sunday . They suggest that the
fire on Monday started on the Government road, in some slash-
ing, and worked over onto defendant's place and thence east -
ward and southward . There is the suggestion thrown out by
the defence that such fire may have been caused by som e
stranger passing along the Government road throwing a lighted
cigarette into the slashing at the side of the Government road .
I accept the evidence of Westerberg and of the fire warden
McMahon as more reasonable on these points .

[The learned judge here discusses the evidence at some
length . ]

I think the evidence very clearly establishes the position take n
by the fire warden, and I am obliged to hold as a fact that the
fire which destroyed plaintiff 's property is attributable to
defendant .

It is submitted that even if the fire did originate on
defendant's place, that at least was only one of the conspirin g
factors in the case, and that later on this fire joined with th e
fires from Piscatelli 's place and Moran's place, and swept up
the hillside, and did the damage complained of. I do not so
hold as a fact. However, were it established as a fact fro m
the evidence, this could not exculpate defendant from responsi-
bility as being one of two or more joint tort-feasors. In such
a case all parties (or each party) would be responsible for th e
full damages. See judgment of MACDONALD, J . in Stevens

v. Abbotsford Lumber Co . (1923), 3 W.W.R. 349 at p. 355 .

The second branch of the case is the negligence (if any) of
defendant . It was argued by Mr. Boyle, as counsel for plaintiff,
that once the responsibility for the fire is fixed in the defendant ,
ipso facto the judgment must go in favour of the plaintiff,
following the doctrine outlined by the House of Lords i n

Rylands v. Fletcher, supra, that the defendant acts "at his
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peril" if the fire which he sets out gets beyond his control and
injures plaintiff.

This view is the one apparently taken by HUNTER, C.J.B.C .
in Crewe v. Mottershaw (1902), 9 B.C. 246. Ouseley, D.C.J . ,
in the case of Bettcher v. Turner (1913), 25 W.L.R. 136 ,
decided that this doctrine applies in the case of a prairie fir e
in Saskatchewan. His judgment is a very exhaustive resum e
of all the cases on the subject, including cases in Ontario, and
the four Western Provinces, as well as the English cases .

Apparently the Courts of Upper Canada and of Ontario
have declined to accept the doctrine that a settler who for th e
lawful purposes of husbandry sets out a fire to clear his bus h
land is acting "at his peril" if the fire gets beyond his control,
whether he is guilty of negligence or not. See cases quoted :
Dean v. McCarty (1846), 2 U.C.Q.B. 448 ; Gillson v . North

Grey Railway Co . (1874), 35 U.C.Q.B. 475 ; Furlong v .
Carroll (1882), 7 A.R. 145 at p. 161 ; Hilliard v. Thurston

(1884), 9 A.R. 514 (see Beven on Negligence, 3rd Ed ., Vol .
1, pp. 494, 495) .

The Full Court of Manitoba was inclined to follow th e
Courts of Upper Canada in one of the earliest prairie fir e
cases which arose in Manitoba, in which I was solicitor fo r
the plaintiff : Booth v. Moffatt (1896), 11 Man. L.R. 25 at
p. 27. This decision was followed in Owens v . Burgess, ib .

75, and Chaz v. Les Cisterciens Re formes (1898), 12 Man .
L.R. 330, and Holliday v . Bussian (1906), 16 Man. L.R. 437 ;
4 W.L.R. 577.

The Chief Justice of Saskatchewan has held in Moseley v .

Ketchum (1910), 3 Sask . L.R. 29 ; 12 W.L.R. 721, that the
doctrine of Rylands v . Fletcher should be applied in cases of
damage by fire in the prairies of Saskatchewan. The learned
Chief Justice quotes with approval the judgment of Chie f
Justice HUNTER in Crewe v. Mottershaw, supra. If I may
say so, with much respect, I have very much doubt as to
whether the doctrine of Rylands v . Fletcher should be applied
in a case like this in this Province. I had the same doubts in
giving my judgment in Derby v. Ellison (1911), 18 W.L.R.
268, in which I dealt with these cases, my judgment being
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affirmed by the Court of Appeal (reported (1912), 2 W.K.K. 99 ;
20 W.L.R. 794) . See also judgment of CLEMENT, J . in Gallon

v. Ellison (1914), 20 B .C. 504 ; 7 W.W.R. 920 ; 30 W.L.R .
334. The doctrine of Rylands v. Fletcher is not generally
followed by American judicial authority . See the article in
Canadian Bar Review, Vol . 1, p . 140, by Mr . V. C. McDonald.

It is argued that what was done here, setting out the fire
May 9th (Friday) was done under statutory authority, i .e ., the
fire "permit" issued pursuant to the Forest Act . Nevertheless,
I think that the principle set out by the Privy Council in
Canadian Pacific Railway v. Parke (1899), A.C. 535 ; 68
L.J., P.C. 89, should be followed in the case at Bar . Lord
Watson, giving the judgment of the Board there, laid it dow n
that the owner of land exercising statutory rights for the pur-
pose of irrigating his own land, to divert under prescribe d
conditions unrecorded and unappropriated water from th e
natural channel of any stream, lake or river, adjacent to o r
passing through such land, is not entitled, where the languag e
of the statute is permissive and not imperative, to use his water
supply so as to damage adjacent land, and is liable to adjoinin g
proprietors, even in the absence of negligence on his part, i f
injury is done to their land in the course of such irrigation.

In the ease at Bar the provisions of the Forest Act as to th e
"permit" are permissive and not mandatory .

In the bush fire case from New Zealand before the Priv y
Council, Black v. Christchurch Finance Co . (1894), A.C. 48 ;
63 L.J., P.C. 32, no reference is made in the judgment or i n
the argument to Rylands v. Fletcher, the case turning upon
negligence, as to the form of the "fire permit ." As to "warn-
ing" I refer to the remarks of MACDONALD, C.J.A. in Attorney-

General of British Columbia v . Robertson & Partners, Limite d

(1924), 33 B.C. 325 at p . 328 .
I am unable, however, to decide this case without expressin g

an opinion as to whether the doctrine of Rylands v . Fletcher

applies to the case of a bush fire in British Columbia, as I a m
of opinion that the defendant has been guilty of negligence i n
this matter.

The season was admittedly a very dry one . There was abun-
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dance of slashing and old burnt-over timber in and about de-
fendant's place . In fact, as Mr. Irving put it in his evidence ,
the whole countryside was like a huge tinder-box. Under such
circumstances, I think the defendant is liable, and especially i n
view of the fact that dry slashings were right on defendant' s
place within a few feet of the ploughed land encircling the plac e
where the fire was set out admittedly by the defendant o n
Friday, May 9th, for the ostensible purpose of "clearing land, "
as his permit called for .

The fire after "burning out" (as it has been termed) on th e
portion cleared, was left (as I find) smouldering, and ready t o
be fanned by the wind into a fire highly dangerous at tha t
season, and in that particular locality .

Defendant should, in the light of the grave danger to th e
neighbourhood, have taken the reasonable precautions whic h
Westerberg outlined in his evidence. Had he done so, no fire,
and consequently no damage, would have ensued . Westerberg
said that dirt should have been shovelled onto the fire, and tha t
it should have been killed off ; and further he says that i f
defendant had his sons working, watching and putting out th e
fire, instead of working out at Irving's, there would have bee n
no trouble . Defendant did not do that, nor did he have a man
watching the fire throughout the day and night, as a pruden t
and careful man should have done if he had had a proper regar d
for his own and his neighbours' safety. McMahon says that
with the exercise of reasonable care by defendant the fire woul d
have been controlled . McMahon states that if there had bee n
a man watching the fire, which he saw originally in defendant' s
place, it could have been prevented from spreading. He says
that there was slashing near by the fire, and that had a man
been there watching it he could have undoubtedly have prevente d
the fire from getting into the slashing. Once the fire got into
the slashing it soon became beyond control . McMahon says, the
chief precaution to be taken was to see that the fire did not ge t
into the slashing. These reasonable precautions were not take n
by defendant, and as I hold the defendant has been guilty of
negligence, and is, therefore, legally responsible to plaintiff for
the loss suffered by him through the defendant's fire escaping
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from his control and damaging plaintiff. I may state that I
had the benefit of a "view" of the lands in question, which wa s
of great service to me .

As to the damage suffered : Plaintiff says he paid out $1,15 0
for the construction of the timber chute on the Forest Mills lands ,
on which he has a permit or lease for five years . The chute was
two years old. Plaintiff had been using the chute for supplying
logs to Mr. Sawyer. Fire also destroyed one barn, value $35 ,
and a cabin or shack, value $35, also tools, dishes, bed, mattress ,
and everything suitable for use in camp, grindstone, hammers ,
etc., value $35 . Plaintiff confines his claim to $1,000, the
limit of this Court's jurisdiction. Defendant's son, Mike, says
he does not think the chute was worth more than $300 . No
doubt both figures may be a little too extreme in the interes t
of the respective parties . If I allow $500 I think it will be
allowing plaintiff what is about right .

There will be judgment for plaintiff for $500, and costs .

Judgment for plaintiff.
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THE WM. DONOVAN STEAMSHIP CO. (INC.) v.
THE S.S. HELLEN .

Admiralty law—CollisionDamages—One ship passing another going sam e
way—Both on wrong side of narrowing channel—When abreast head -
ing for same point—Conflicting testimony .

Chehalis River about 4.15 p.m. on the 10th of April when the S .S . "H . "
which was behind gave the signal to pass the S .S . "D." and was
properly responded to . When the vessels were abreast (the "H . "
being to the port side of the "D .") both vessels were on the wrong
(left or south) side of the channel and in heading for a narrowin g
part of the channel they both headed for the same buoy about one
and one-quarter miles ahead, the weather at the same time becoming
misty and just before reaching the buoy the two vessels came int o
collision.

Held, that in coming down the wrong side of the channel the ships had
by common violation of article 25 created a situation not contemplated
or provided for by the Articles ; that it is impossible to attempt even
to reconcile the conflicting body of testimony given in support of th e
respective contentions and in the circumstances the only appropriat e
decree is that both vessels are equally in fault and should bear th e
damage occasioned in like proportion .

ACTION for damages brought by the owners of the U .S.
Motorship "Wm. Donovan" against the Norwegian S .S .
"Hellen" arising out of a collision. The facts are set out in Statement

the reasons for judgment . Tried by MARTIN, Lo. J.A. at
Vancouver on the 20th to the 22nd of August, 1924 .

Mayers, for plaintiff .
Griffin, and Sidney Smith, for defendant.

15th December, 1924 .

MARTIN, Lo. J.A. : This is an action for damages brought
by the owners of the U.S. Motorship "Wm. Donovan" (length
243 feet, twin screw, Malmgren, Master) against the Nor-
wegian S .S. "Hellen" (length 413 feet, Ommundsen, Master )
arising out of a collision between the two vessels near Point
Chehalis, Gray's Harbour, State of Washington, U.S.A., on the
10th of April last at about 5.15 p.m.
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It appears that both vessels were going down the north
channel of the Chehalis River out to sea, the Donovan pre -
ceding, and at about 4 .15 the Hellen gave the proper signa l
to the Donovan, then about 6-7000 yards ahead, that she
intended to pass her on the port bow, which signal wa s
properly responded to, and the Hellen, which was going at a
speed of about 8 knots over the ground, slightly faster tha n
the Donovan, did overtake the Donovan at No . 2 red buoy
upon rounding the spit, but the exact position of the vesse l
then is so much in dispute, though not very material, that al l
I am satisfied of is that at most the Hellen had not, in th e
meaning of Art . 18, "passed" the Donovan at any time before
the collision, despite the fact that she had given the passin g
signal about 45 minutes before, and could have done so if she
chose, which is one of the two outstanding and material
peculiarities of this case ; the other being that for some un-
explained reason both ships were on the wrong side of the
narrow channel, i.e ., the south instead of the north as require d
by Art . 25 (Vide Bryce v. Canadian Pacific By. Co . (1907-08) ,
13 B.C. 96, 446 ; (1909), 15 B.C. 510 ; 13 Ex. C.R. 394 ;
C.R. (1909) A .C. 490, 522), and though neither of the ships
during the course of the trial attacked the other upon this breach
of the regulations, probably because it was mutual, yet it has a
very important bearing upon the solution of the difficult ques-
tion which has arisen .

At the time the vessels were at No . 6 red buoy their position
was that they were practically abreast, the Hellen being withi n
40-50 feet of the buoy and the Donovan about 300 feet furthe r
out in the channel and running on courses practically parallel,
and that situation was, beyond question, without danger to eithe r
ship ; up to that time, no "crowding" had occurred on either sid e
and none was even complained of. But there then arose the
apprehension of danger because the channel at a short distanc e
ahead, about three-quarters of a mile, at No . 3 can buoy, be -
came greatly contracted, narrowing down to 1,200 feet fro m
2,200 at No. 6, and so continuing till No . 4 buoy (a 1¼ m .
from No. 6), and greater caution would have to be observed ,
emphasized by the fact that the weather had become "misty,"
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as the defendant says, or "hazy with rain," according t o
plaintiff, in their respective preliminary acts, to such an exten t
that the Donovan 's officers assert that they could not see No . 4
buoy as she passed No. 6 buoy, and she had, on account of th e
haze, been on a course S .W. by W . 1/2 W. after passing can
buoy No. 5, which was altered to W.S.W. about one-third of a
mile after passing No . 6, when No. 4 was at east clearly seen ,
which course, if laid, would bring her clear to the north of
No. 4 and of the Hellen, but from the Hellen in a mor e
southerly position her officers assert that No . 4 could be plainly
seen from No. 6, and so their ship was held persistently stead y
on a course for that buoy, but so as to clear it on her port side .

It will thus be seen that both vessels being on the wrong sid e
of the rapidly narrowing channel were admittedly heading fo r
the same point, the situation being complicated by the fact tha t
while the Hellen had assumed the obligation of a passing shi p
she was not discharging it, and was pursuing a course which, i f
both ships maintained their speed, would bring her into danger-
ous proximity at least to the Donovan, if they both continue d
to keep to the wrong side of the channel, though by Art . 24 it
was her duty to "keep out of the way of the overtaken vessel ."
On the other hand, the Donovan could not, in the circumstance s
of the constantly varying courses of the narrow channe l
properly insist on keeping her original "course " as well as her
speed (which latter she was doing) within the true meanin g
of Art. 21 as regards the other technically, though not actuall y
"passing vessel" under Art. 18, Rule VIII ., even though she
was placed in a position of uncertainty by her strange conduct ;
the truth is that by common violation of Art. 25 the ships had
created a situation not contemplated for or provided for b y
the Articles .

Each side attributes the collision to the other ship bearin g
down upon her suddenly almost immediately before No . 4 buoy
was reached, the collision occurring almost abreast of it an d
about 280-350 feet to the north, and, after a careful study o f
the evidence, I find it is impossible to attempt even to reconcil e
the conflicting body of testimony given in support of the respec-
tive contentions, or to accept in entirety either of the irrecon -
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MARTIN, cilable accounts of what occurred. The case is a very unusual
LO . J.A.
_ and perplexing one, which has caused me corresponding con-
1924 sideration, with the result that the only conclusion that I can

Dec . 15 . arrive at, satisfactory to myself at least, is that the collision

TiE wM . was caused by the unseamanlike conduct of both vessels i n
DONOVAN misconceiving instead of promptly appreciating the dangerous

STEAMSHIP
position that had quickly come upon them at No . 6 buoy,

v

	

primarily caused by their being on the wrong side of the
THE S .S .
HELLEN channel, and the other circumstances above mentioned, and i n

not having promptly taken proper steps to avoid such . danger ,
which there was ample time for both parties to take by, e .g. ,
slackening speed and sheering off adequately or otherwise as

Judgment the circumstances might require, and it is incomprehensible
to me why they were not so taken, instead of continuing to
blunder along towards obvious danger till too late for extrica-
tion, the belated attempts to accomplish which, while not the n
open to criticism, unfortunately came too late . In such cir-
cumstances the only appropriate decree to make is that both
vessels are equally in fault for the collision, and consequently
should bear the damage thereby occasioned in like proportion ,
as well as the costs of this action.
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COCHRANE, LADNER & REINHARD v. PHILLIPS . SWANSON ,
Co. J.

Solicitor's lien—Certificate of title held as security for debt—Handed over 1924

for registration of conveyance—Retention of lien on new certificate of
Aug . 1 .

title .
Equitable charge—Agreement to deposit certificate of title for security for COCHRAN E

debt—Later actual deposit—Statute of Frauds—Land Registry Act,
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Solicitors held a certificate of title of certain lands of R. as security for
R .'s debt to them. R. conveyed the lands together with other lands
for value to his daughter, the defendant . Her agent obtained from
the solicitors the certificate of title, agreeing that on registration o f
the conveyance the new certificate of title should be handed to the
solicitors to be held as security for R.'s debt . Defendant claimed
that her agent was unauthorized .to make such agreement, but, as
found by the Court, she knew of R.'s debt and of the original certificat e
of title being held as security therefor . After a long delay defendant's
agent, on being reminded of the agreement, handed to the solicitors
the new certificate of title, which was in the name of defendant an d
embraced five separate parcels of land, whereas the original certificat e
had embraced only one.

Held, (1) The solicitors should be held to have been always in constructiv e
possession of the new certificate and to have retained a solicitor's lie n
thereon .

(2) Under the agreement made when the solicitors handed over the origina l
certificate of title and the implementing of that agreement by th e
later deposit with them of the new certificate of title, there had been
created in their favour an equitable charge on the lands covered by
the new certificate of title ; the actual deposit took the agreemen t
out of the Statute of Frauds on the doctrine of "part performance, "
even were the Statute of Frauds otherwise available .

(3) Sections 34 and 35 of the Land Registry Act, B.C . Stats . 1921, Cap. 2 6
(corresponding to sections 74 and 75 of the Land Registry Act, B .C .
Stats. 1906, Cap. 23, dealt with in Howard v . Miller (1914), 84 L .J . ,
P.C . 49; 20 B.C. 229 ; (1915), A.C. 318) had no application to defeat
the solicitors' claim .

ACTION by solicitors for a declaration that they are entitle d
to hold a certain certificate of title as security for costs owing
them, that they are entitled to an equitable mortgage on th e
lands covered by the certificate of title, and for enforcemen t
of said mortgage . Tried by SwANsoN, Co. J. at Vernon on th e
25th of July, 1924 .
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Falkner, for plaintiffs.
Fulton, K.C., and H. C. DeBecle, for defendant.

1st August, 1924 .

SWANSON, Co. J. : The plaintiffs, a well-known firm of
solicitors in Vernon, in this county, in their prayer for relie f
in the plaint herein, claim : (a) that a declaration be made that
the plaintiffs are entitled to hold a certain certificate of titl e
issued from the Land Registry office at Kamloops, B .C., and
numbered 7338D, as security for certain bills of costs owing
to them amounting to $1,271.44, on which at the trial they
admit $64 .39 as having been paid, leaving a balance owing o f
$1,207 .05 ; (b) that the plaintiffs are entitled to an equitabl e
lien over the lands covered by the said certificate ; (c) that
the plaintiffs are entitled to an equitable mortgage over th e
lands covered by the said certificate ; (d) that the said mort-
gage be enforced by sale or foreclosure ; (e) such other an d
further relief as to the Court may seem meet .

The action is not one in personam, but one in rem affecting
the said certificate of title and the lands covered thereby .

The cause of action has been discussed by counsel under tw o
separate headings : (1) Solicitors' lien on documents ; (2 )
equitable mortgage. The second heading is the one stressed b y
Mr . Falkner, counsel for the plaintiffs .

The plaintiffs' claim, as alleged in the plaint, and supporte d
by evidence at the trial, is that prior to June 28th, 1917, th e
father of the defendant, one Reynolds, was indebted to th e
plaintiffs in the sum of $1,207 .05 (after making deduction
above referred to) in respect of certain services rendered hi m
by plaintiffs as solicitors and counsel in important legal matters ,
inclusive of a Supreme Court action—Turner v. Reynolds .

Bills of costs in respect to said matters were duly rendered .
The plaintiffs at the time were in possession of a certain certi-
ficate of title No . 18647A covering certain lands of the sai d
Reynolds, which certificate was held by the plaintiffs as securit y
for the said indebtedness. Up to this point there can be n o
question that the plaintiffs were entitled to a solicitors ' lien
on the said certificate of title .

SWANSON,

CO. J .

1924

Aug . 1 .

COCHRANE
V.

PHILLIPS

Judgment
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On May 29th, 1916, a verdict for $2,500 against Reynolds
was recorded in favour of Turner (as shewn by the item for
counsel fees on trial in the bill of costs) . By a conveyance
dated June 28th, 1917, Reynolds conveyed the lands covered b y
said certificate, together with other lands, to his daughter th e
defendant . The plaint alleges that this conveyance was without
consideration, of which allegation there is no affirmative evi-
dence.Mrs. Phillips {the defendant) says on the other hand
that the conveyance was given to her by her father for value ,
some $6,000 having been expended by her in the matter .

In order to effect registration of this conveyance in the Land
Registry office at Kamloops it was necessary to obtain the above
certificate of title from the plaintiffs . Mrs. Phillips employed
Mr. C. F. Costerton, a well known real-estate agent and notary
public of many years ' residence in Vernon, a former mayor of
the city, as her agent in the matter of this conveyance from he r
father and to secure its registration. Mr. Cochrane and Mr.
Costerton both testify that the clear and undoubted agreement
between then at the time the said certificate of title was obtaine d
from Mr. Cochrane by Mr. Costerton, as agent representing
the defendant, was that on the registration of the new certifi-
cate of title in the Land Registry office at Kamloops the new
certificate should be handed over to Mr . Cochrane on behalf
of the plaintiffs, to be held by them as security for their accoun t
against Reynolds . The said Costerton did subsequently, bu t
not until April, 1921, deliver the said new certificate to th e
plaintiffs, who now have possession of the same . Mr. Costerton
says that he must have informed the defendant, immediately
after getting possession of the original certificate, of his agree-
ment with Mr . Cochrane, which latter fact the defendant denies .
The defendant says that she gave Mr. Costerton no authority
to make any such agreement with Mr. Cochrane, which she en-
tirely repudiates . She claims that if any such agreement was
made it is of no force or effect, as having been made without
her authority or instructions . It is, I think, quite clear from
the evidence of both Mr. Cochrane and Mr. Ladner that the
defendant knew that the original certificate was being held a s
security for plaintiffs' costs against Mr . Reynolds, defendant's

SWANSON ,
CO. J .

192 4
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COCHRANE
V.

PHITJ.TPS

Judgment
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father . She undoubtedly knew of the important legal matter s
which plaintiffs were conducting for her father, indeed, i n
many of them she acted as her father's agent, the unfortunat e
man being confined in the penitentiary at New Westminster .
The defendant also knew that considerable costs were owing t o
plaintiffs by her father. This case is complicated by the fac t
that undoubtedly Mr . Costerton overlooked for a considerabl e
period of time his agreement to deliver up to Mr . Cochran e
the new certificate of title when same was issued by the Land
Registry office. When the new certificate of title, No. 7338D,
embracing five separate parcels of land (the original certificate ,
No. 18647A, embracing one) was issued, Mr . Costerton received
the same from the registry office, but overlooked handing it ove r
to Mr. Cochrane, as I hold as a fact that he did expressly agre e
with Mr. Cochrane to do. Instead of handing it over t o
plaintiffs this certificate was issued to effect registration of a
certain mortgage for $1,100, effected by the defendant, which
latter mortgage was paid off and a release filed in June, 1920 .
The certificate was then, about the latter date, forwarded b y
mail by Mr. Costerton direct to the defendant, he apparently
still overlooking his engagement with Mr. Cochrane to hand it
over to him. This certificate was retained by defendant for a
short time, and was then taken back by defendant to Mr .
Costerton to be kept for defendant in Mr . Costerton's office .
After being kept in the latter place for a couple of months, th e
defendant took the certificate and placed it in the Canadian
Bank of Commerce, Vernon, for safe-keeping . Later on in
February, 1921, the defendant arranged with Alr . Costerton for
another loan of $800 to enable her to purchase certain lands a t
Okanagan Landing from the Bank of Montreal . To enable
Mr. Costerton to carry out the latter loan arrangements the
defendant brought the certificate of title in question to Mr .
Costerton. In April, 1921, Mr . Co-N-1-nu displayed this certi-
ficate of title to Mr. Cochrane, who thereupon reminded Mr .
Costerton of his original agreement to deliver up this certificat e
to the plaintiffs to be held as security for their account in ques-
tion. Mr. Costerton then recalling to mind the agreement, as
an honourable man felt obliged to leave the certificate in the
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custody of Mr. Cochrane . The certificate was accordingly corn.- SWANSON,
co. J.

mitted to the care of Mr. Cochrane, on behalf of the plaintiffs,

	

—
in whose custody or control it remained and now remains . Mr.

	

1924

Costerton is not very clear as to the time he told defendant Aug. 1 .

about his action in leaving this certificate with Mr . Cochrane. COCHEANE

The defendant says that the first intimation whatever that she pxiv.
had of such a fact was in the letter from Mr . Costerton to her o f
December, 1923 .

Mr. Fulton, as counsel for defendant, strongly stressed the
point that Mr . Cochrane's letter of July, 1918, to the effect that
a second mortgage was to be given by defendant to secur e
plaintiffs' account, is entirely at variance with the testimony
given by Mr. Cochrane at the trial .

Notwithstanding this letter written thirteen months after th e
agreement was made between Mr . Costerton and Mr. Cochrane ,
I must accept the statement on oath of these two honourable an d
well-known gentlemen as to the actual happenings in April ,
1917.

Fulton, in his very able argument, strongly urged tha t
there could be no solicitor s' lien on the new and substituted certi -
ficate ; that having parted with the original certificate (the
property of the client of the plaintiffs, Reynolds) and a ne w
certificate having issued in the name, not of Reynolds, but of
his daughter, the defendant, and covering not simply one, bu t
five, separate parcels of land, the solicitors' lien has been lost, Judgmen t

quoting Ilalsbury's Laws of England, Vol. 26, p . 819. Hals-
bury, at par. 1334 (Vol. 26), deals with three classes of
solicitors' liens : (1) Passive or retaining lien ; (2) common-
law lien on property recovered or preserved ; (3) statutory lien
enforceable by charging order .

In par. 1341 he deals with the "Discharge of Lien" : (1 )
Solicitor receiving payment ; no discharge by solicitor obtaining
judgment or charging order ; (2) solicitor parting with posses-
sion of documents, unless he has done so for a particular pur-
pose, as, e .g ., where he sends a conveyance to be executed, o r
hands papers to an arbitrator to enable him to draw up hi s
award, or where after dissolution of a firm a former partne r
takes away the deeds ; (3) by waiver, where solicitor conducts
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himself in a manner inconsistent with the retention of his lien ,
but there is no waiver where a solicitor expressly reserves hi s
lien (see cases in foot-note (s), p . 820) .

In the case before me Mr . Cochrane did expressly reserve hi s
right to lien . He parted with the original certificate on th e
express understanding with the defendant 's agent (as I find
as a fact) that the new certificate should be impressed with a
lien or equitable charge. I think it would be most inequitable
and against good conscience (always the supreme consideration
to be guarded against in a Court of Equity) to decide that th e
defendant can now hold this certificate freed and discharged
from all rights or liens of the plaintiffs . Defendant or her
agent, I am satisfied, would never have obtained the origina l
certificate but for this agreement . It would be a most uncon-
scionable thing to permit defendant to get possession of the
original certificate on this understanding, and then permit her
to raise such a plea in answer to plaintiffs' claim and entirel y
defeat them of their just remedy in this action . The right t o
a solicitor 's lien is one enjoyed at common law, being a righ t
similar to that possessed by a craftsman who does work o r
repairs upon an article, e.g., a waggon. Could it be said at
common law that the owner of a waggon which had bee n
repaired by a waggon-maker, and on which the latter had a
lien for the amount of his account for services rendered, coul d
destroy the workman's lien by taking his waggon away to put
a new waggon-box on it, after having expressly promised t o
bring back the waggon to the waggon-maker's shop after h e
put the new waggon-box on it, and then refuse to deliver the
waggon into the custody of the waggon-maker In contempla-
tion of law the waggon-maker would be held to have alway s
retained constructive possession. I would think that th e
plaintiffs should be held to have been always in constructiv e
possession of the certificate in question, although the original
certificate had in a legal sense been merged into the new certi-
ficate . However, the plaintiffs ' counsel seems to prefer to buil d
his case not upon a solicitor 's lien but upon an equitable charge
or mortgage created by the defendant through her agent, Mr .
Costerton. It is objected, however, by Mr. Fulton that the
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arrangement being merely oral between Mr . Cochrane and Mr . SWANSON,
co. J .

Costerton, there can be no equitable charge created, and that

	

—
in any event the Statute of Frauds stands in the way of its 1924

enforcement at law ; that at best only an agreement to create Aug . 1 .

an equitable charge was made, and that must be evidenced in COCHRANE

writing, to satisfy the Statute of Frauds. That position, I

		

.pan
think, would be permitting the Statute of Frauds to be invoke d
to perpetrate a fraud on the plaintiffs . In my opinion th e
Statute of Frauds should not be permitted to be used as a n
instrument of fraud . I can conceive of no stronger case tha n
this, where a fraud would result in fact if such a defence wer e
available. But I think there is a complete answer to that argu-
ment.

In this case the agreement of Mr. Costerton has in fact bee n
implemented (true, indeed, at a somewhat belated hour), fo r
in fact Mr. Costerton deposited with Mr. Cochrane 's firm this
certificate of title in April, 1921 . The matter now rests no t
on a mere agreement to create an equitable charge, but ther e
has been an actual deposit of the certificate, just as much as
there would be if a man walked into a bank with his certificat e
of title and pledged it to secure an advance in money . IIals-
bury's Laws of England, Vol . 21, pp . 78, 79, par . 140, states :

"A good security in equity may be created by the deposit of the titl e
deeds	 A deposit of title deeds is regarded as an imperfect mortgage
which the mortgagee is entitled to have perfected ; or as a contract for a Judgment
legal mortgage which gives to the party entitled all such rights as h e
would have had if the contract had been completed 	

"A deposit of title deeds as a security for a debt, without writing, o r
by word of mouth, may create a charge upon the property notwithstandin g
the Statute of Frauds, since the delivery of the deeds is sufficient par t
performance of the implied agreement to give a security . "

Fisher on Mortgages, 6th Ed ., par . 27, pp. 17-18, states :
"The doctrine appears to be founded on the doctrine of part performanc e

of a contract taking it out of the statute [of Frauds], and consequentl y
actual deposit as security for an actual debt or advance is a sine qua non .

Unless there be actual deposit the alleged equitable mortgage must rest, i f
at all, on a written memorandum or other document signed by the
mortgagor."

Fortunately we have in this case the "actual deposit" mad e
of the certificate by Mr. Costerton in fulfilment of his agree-
ment with Mr. Cochrane . There can, therefore, be no question
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that the Statute of Frauds has no application, as the doctrin e
of "part performance" takes such a contract or agreement ou t
of the statute.

It is also contended by Mr . Fallon that the plaintiffs' clai m
must be defeated by the provisions of the Land Registry Act ,
B.C. Stats . 1906, Cap. 23, sections 74 and 75, [sections 34
and 35 of the present Act, 1921, Cap . 26] . In my opinion
these sections have no application whatever to the case at Bar .

The case of Fialkowski v. F+ialkowski (1911), 4 Alta. L.R .
10 ; 1 W.W.R. 216 ; 19 W.L.R. 644, has no application. That
was a decision of Mr. Justice Scott (later Chief Justice o f
Alberta), whose recent death is a matter of deep regret t o
the Bench and Bar. That was a case of a stolen certificate o f
title, and concerned the conflicting rights of the real owner an d
of the bank, which advanced the money in good faith to the
thief. The Privy Council have dealt with these two sections of
our Act in h owar°d v . Miller (1914), 84 L.J., P.C. 49 at p . 52 ;
20 B.C. 229 ; 7 W.W.R. 627 ; 30 W.L.R. 112 ; (1915), A.C.
318. Lord Parker of Waddington, in giving the judgment of
their Lordships of the Privy Council, reversing the Supreme
Court of Canada (4 W .W.R. 1193) which affirmed the Court
of Appeal (16 B .C. 48 ; 16 W.L.R. 246), affirming the judg-
ment of MLnPItY, J., deals with these two sections .

"This section [75], in their Lordships' opinion, imposes a penalty on
non-registration of an instrument by rendering such instrument inadmi s
sible in evidence in certain cases, but has no further operation ."

Section 74 [section 34 of the present Act, 1921, Cap . 26 ]
in effect says that no "instruments" executed after June 30th ,
1905, shall pass any estate or interest until same are registere d
in compliance with the Act . Equitable mortgages created by
parol by deposit of title deeds cannot be registered under our
Act . Section 74 [section 34 of the present Act, 1921, Cap . 26]
cannot, in my opinion, be held applicable to such equitabl e
charges . They are not created by "instruments" (clearly som e
form of written documents of title—see the definition of "instru-
ment" in section 2 of the Land Registry Act) and as section 7 4
[section 34 of the present Act, 1921, Cap . 26] touches only such
"instruments " it cannot be held to nullify the effect of such long
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established rights under the English law (which is the law in SWANSON ,
co. J .

that regard I hold applicable here) secured by equitable charges .
No Act of Parliament can wipe out such clearly defined and

	

192 4

well-ascertained equitable rights, known as "equitable charges or Aug . 1 .
mortgages," without the clearest intention so expressed in the COCHRAN E

law. I am sure it would come as a shock to the profession and
Paiirars

to the public for a Court to hold that in British Columbia there
is no such thing as an equitable charge or mortgage created
orally by deposit of title deeds which can be enforced in a
Court of law. I do not propose to make any such revolutionary
ruling in this Court . I have read with much interest the judg-
ment of Mr. Justice Riddell in Zimmerman v . Spr°oat (1912) ,
26 O.L.R. 448 ; 5 D.L.R. 452 at p . 453, and think that some Judgment

of the learned judge's words might well be applied in this case .
I must, therefore, give effect to the plaintiffs' claim. There

will be judgment for the plaintiffs in accordance with the term s
set forth in the prayer in the plaint .

Should the defendant desire that plaintiffs' bills of costs b e
taxed, the same (unless the amount of the bills is agreed o n
between counsel) will be taxed forthwith before the registra r
of the Court at Vernon .

Judgment for plaintiffs accordingly, with costs .

Judgment for plaintiffs .
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Trustee—Demise of—Executrix—Action to recover sums from estate —
Evidence—Corroboration—Lapse of time— R.8.B.C . 1911, Cap. 78 .

Jan . 14 .

	

Sec . 11 .

The plaintiff had managed his farm in Manitoba with the assistance of
his son A. In 1905 he concluded to move to British Columbia, to
which Province he proceeded and purchased fruit land for himsel f

and A . leaving A . and the other members of his family in Manitob a

where A . managed the farm, kept a bank account in his ow n
name into which receipts for the sale of the farm's proceeds wer e
deposited and from which farm expenditures were paid . Good crops
and fair prices in Manitoba after the plaintiff had left enable d

the farm there to pay off a large portion of liabilities. A died in
1921, his wife being executrix of his estate . In an action to recove r
from the executrix $2,305 .94 as the balance due hint from his son' s
estate :

Held, that on the question of corroboration section 11 of the Evidence Act

does not necessarily require another witness who swears to the sam e

thing . Circumstantial evidence and fair inferences of fact arising

from other facts proved, that render it improbable that the fact swor n

to be not true and reasonably tend to give certainty to the contentio n

which it supports and are consistent with the truth of the fact depose d

to, are, in law, corroborative evidence . The evidence of corroboration
in this case far exceeds this standard and the plaintiff is entitled t o

recover $1,000 of the amount claimed .

A CTION to recover from the executrix of the estate of A. E .
Mattice, deceased, the sum of $2,305 .94. Deceased was th e

plaintiff's son and the claim is that in 1908 and 1909 he paid
or caused to be paid to his son in trust certain sums, and at th e
time of his death the balance still due him was the above

amount. The facts are set out fully in the reasons for judg-

ment. Tried by MACDONALD, J. at Vancouver on the 17th of

December, 1924 .

W. E. Burns, for plaintiff .
R. S. Lennie, and J. A. Clark, for defendant .

14th January, 1925 .

MACDONALD, J. : The plaintiff, John Mattice, seeks to recover
from Edith Lydia Mattice, as executrix of the estate of A . E.

MATTICE
V .

MATTIC E

Statement

Judgment
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Mattice, deceased, $2,305 .94 . He alleges that, in 1908 and
1909, he paid, or caused to be paid, to his son, the said A. E .
Mattice, in trust, sums of money amounting in all to $3,503 .30,
and that the amount now claimed is the balance of such money s
which were owing to him by said A . E. Mattice at the tim e
of his death, in 1921 . It is contended, on the part of th e
defence, that no corroborative evidence has been adduced sup-
porting the statements of the plaintiff with respect to such in-
debtedness, which would fulfil the requirements of section 1 1
of the Evidence Act, in an action against an executrix. Further,
that strict compliance with such essential in this action shoul d
be imposed, on account of the great length of time which ha s
lapsed since the alleged deposit or receipt of moneys formin g
the basis of the indebtedness. In this connection, I am referre d
to a portion of the judgment of the Earl of Halsbury in Watt

v. Assets Company (1905), A.C . 317 at p. 333 as worthy o f
consideration and application, viz . :

"My Lords, I do not propose to differentiate Watt's appeal from the

case of Mr. Bain, although to some extent there is a difference between

them. All I shall say about either of them is that at this distance o f

time I shall make every intendment in favour of that having been honestl y

done which purported to be done . I think I should expect some evidence

to be produced contradicting that state of things rather than insist o n

evidence in its support at this distance of time, and with the loss o f

evidence that undoubtedly has occurred from the delay that has taken
place . . . they have lain by upon their supposed rights all this time ,

during which time witnesses have died and the means of explanation have
disappeared also to an extent which, to my mind, renders it impossibl e

or at all events extremely inexpedient as a matter of law and administra-

tion, to allow these things to be ripped up at this distance of time, when

both the opportunities of explanation have gone by and when witnesse s

have passed away ."

The weight which might otherwise be attached to thes e
statements, with benefit to the defence, is, however, destroyed ,
if the facts in that case are considered . They differ so
materially, from those here presented, as to render the author-
ity of little assistance in this action. Plaintiff, who is now 88
years of age, says that the indebtedness from the late Albert E .
Mattice arose under the following circumstances . He had been
farming with his son Albert and other members of the family
near Carberry, in Manitoba, when he became discouraged ,
through bad crops and poor prices with attendant liabilities ;
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MACDONALD, so he decided to seek a new home in British Columbia an d
J .

engage in fruit raising. The Keremeos District was selecte d
1925 as favourable for the venture. Plaintiff was to be the pioneer

Jan . 14 . and, if satisfied with the change, then, the other members o f

MATTICE the family were to follow later on. In the meantime, they

MATTICE
were to remain in Manitoba and continue farming operations .
Plaintiff came to Keremeos in 1905, and, shortly afterwards ,
purchased one parcel of land for himself and another for Albert .
Good crops and fair prices enabled the farm in Manitoba t o
produce such results as to reduce the mortgage and pay off th e
liabilities. Then the farm, and the major portion of the stock
and implements, were sold. The proceeds of these sales were
from time to time paid into the Bank at Carberry . There i s
ample evidence to support the making of such deposits and a s
to their origin. Should I, then, decide that these moneys were,
at the time, and subsequently continued to be, the sole property
of the plaintiff and held in trust by Albert Mattice up to the
time of his death? W. G. Mattice, one of the sons, seems t o
have been a controlling spirit in the family, and, although h e
was available for that purpose, the account was opened in th e
bank at Carberry in the name of Albert . This was a matter
of convenience, necessitated in a measure by the fact that th e
father could not at the time read nor write, though subsequentl y
appears to have been able to write his own name and have a bank-

Judgment ing account at Keremeos. This course leads me to a conclusion
that the father conceded a superior position to this son, Albert ,
as compared with the others, with respect to the farm and stock .
He undoubtedly felt the justice of recognizing Albert as closel y
associated with him in such farming operations . This son was
then approaching middle age. He had lived and worked on the
homestead all his lifetime, while William had land of his ow n
and the others had, in a measure, pursued other vocations. The
father's working days were practically ended and, in the fres h
venture in a new country, he would not be capable of activ e
management nor hard labour . He would likely only potte r
around the fruit ranches they intended to acquire . So while
he did not intend to make a gift to Albert of the moneys de -
posited in the bank, it was deemed advisable that he should hold



EYi

	

,§t

	

C. :,

	

v

	

4L? r ;. .d' Y

	

it

	

Y {*2 ' st: s} ; : :X

XXXIV.] BRITISH COLUMBIA REPORTS .

	

477.

them in trust and thus subject to account. In so finding, I have MACDONALD,
J.

concluded that the necessary statutory corroboration has been

	

—
supplied by plaintiff . The evidence of corroboration far exceeds

	

1925

the standard referred to by Sir Henri Taschereau, C .J. in Jan. 14 .

McDonald v . McDonald (1903), 33 S.C.R. 145 at p. 152, as MATTICE

follows :

	

MATTICE
"The statute does not necessarily require another witness who swears t o

the same thing. Circumstantial evidence and fair inferences of fact arisin g
from other facts proved, that render it improbable that the facts sworn t o
be not true and reasonably tend to give certainty to the contention which
it supports and are consistent with the truth of the fact deposed to, are ,
in law, corroborative evidence ."

It is then contended that, if any indebtedness existed fro m
the late Albert E. Mattice to the plaintiff, it arose not through
an express, but from a constructive trust, and thus that th e
Statute of Limitations can be successfully pleaded, as a ba r
to recovery of the claim. I think such a contention cannot be
supported by the evidence. Lord Esher, M.R. in Soar v. Ash-

well (1893), 2 Q.B. 390 at 394 discusses a situation, which,
being applied in this case, creates an express trust on the part
of the late Albert E. Mattice, as follows :

"The eases seem to me to decide that, where a person has assumed ,
either with or without consent, to act as a trustee of money or othe r
property, i .e ., to act in a fiduciary relation with regard to it, and has in
consequence been in possession of or has exercised command or control ove r
such money or property, a Court of Equity will impose upon him all the
liabilities of an express trustee, and will class him with and will call Judgmen t
him an express trustee of an express trust. The principal liability of such
a trustee is that he must discharge himself by accounting to his cestui qu e

trusts for all such money or property without regard to lapse of time . "

Compare Gifford, L.J. in Burdick v . Garrick (1870), 5 Chy .
App. 233 at p. 243 as follows :

"Where the duty of persons is to receive property and to hold it fo r
another and to keep it until it is called for, they cannot discharge them -
selves from that trust by appealing to the lapse of time . They can onl y
discharge themselv es by handing over that property to somebody entitle d
to it. "

This passage was cited with approval by Lord Macnaghte n
in I~yell v. Kennedy (1889), 14 App. Cas. 437 at p . 463, and
by Bowen, L .J . in Soar v . .1skwell, supra. So while such a
contention, as to the claim being barred, would only apply, i n
any event, to a portion of the claim, still, I do not think it was
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MACDONALD, applicable to any part of the moneys, which were so held byJ .
the late Albert E . Mattice in trust .

1925

	

Then, as to the nature of this trust, the evidence at the tria l
Jan. 14 . and taken on commission, coupled with the bank pass book and

MATTICE cheques, throw light, even at this late date, upon the dispositio n

MATTICE
of the moneys so deposited in the bank at Carberry. No com-
plaint is made, as to the disposition of moneys, prior to the tim e
when such bank book shows there was a balance of $658 .2 0
remaining on deposit. These moneys were used, as occasion
required, for the joint benefit of the father and son . Then, from
that time forward, and up to December 4th, 1908, further pay-
ments were received from different parties in connection with th e
sale of land and stock and paid into the credit of Albert E . Mat-
tice at such bank. Interest was added from time to time on thi s
account and of the amount thus created, it was conceded tha t
Albert E. Mattice was entitled to draw and properly expend the
following amounts : February 5th, 1909, $4S .05 ; November
30th, 1909, $32.15 ; February 26th, 1910, $23 .10, and Marc h
10th, 1910, $200 . It was submitted that the following amount s
had been improperly expended by Albert E . Mattice, viz . :
October 12th, 1911, $200 ; October 24th, 1911, $200 ; January
2nd, 1913, $600 ; November 17th, 1913, $219 .35 ; June 19th,
1919, $89.50 ; September 12th, 1919, $403.45 ; December 1st,
1919, $87.95, and February 7th, 1920, $150 . As to whether

Judgment all or any of these payments were in breach of the trust depend s
upon its nature. Plaintiff stated, that he had always found
his son Albert honest in every transaction and he does not seem
to have been concerned, even after the marriage of his son an d
his taking up separate housekeeping, as to the moneys on deposi t
in Carberry. It was not until some time after the death of hi s
son that he inquired as to such moneys . Amounts had been
drawn during a lengthy period for household expenses and a
portion of the moneys was utilized in the purchase of land fo r
Albert, but when, as has been proved to my satisfaction, Alber t
expended certain portions of the money, the father asserts a
right to complain as being in breach of the trust . It was alleged
by plaintiff, in his statement of claim, that prior to the 25th
of February, 1908, it had been verbally agreed between himself
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and the said A . E. Mattice that out of the moneys deposited in MACDONALD,
J .

the bank, the latter
"should be entitled to appropriate and expend for that purpose a sufficient

	

1925
sum to pay for a ranch at Keremeos, B .C., similar to that purchased by Jan . 14 .
the plaintiff for brothers of the said A. E. Mattice and to establish him- 	
self thereon."

	

MATTIC E

This statement was doubtless inserted after due deliberation, MATTICE

and accepting it as being a correct version of the understandin g
between the parties, then, it supports what I believe, in all
the circumstances, was the true nature of the trust, assumed b y
Albert E . Mattice. It should be borne in mind, as I have men-
tioned, that he laboured with his father for years and too k
almost entire management of his fruit farm, and, aside from
two expenditures to which I will separately refer, the onl y
objection that could reasonably be made to any of the item s
complained of are ones in connection with furnishing his house,
after 1st March, 1919 . He openly, at the time, in paying fo r
furniture and other necessaries for his house, withdrew the said
amounts of $403.45, $87 .95 and $150 . A liberal construction
upon the arrangement entered into, before they came to thi s
Province, would justify the son in assuming that, if he s o
desired, though somewhat advanced in years, to marry, that h e
should be entitled in thus "establishing" himself to utilize som e
of the moneys for the joint venture in the new Province .

It is not easy to determine, at this late date, the exact nature Judgment

of the trust assumed by A. E. Mattice. I think that while
these moneys, as a whole, belonged to plaintiff, still, A. E.
Mattice was entitled to use them, not only for joint household
expenses and farming operations while living with his father ,
but afterwards both before and after his marriage to a reason -
able extent in "establishing" his own household, by purchasing
furniture and even making payment on a piano. This leaves,
however, three withdrawals by A. E. Mattice from the bank a t
Carberry amongst the items disputed by the plaintiff, which
require special consideration, as they represented moneys ex-
pended for purposes outside the terms of the trust as indicated.
The sum of $200 was paid by A . E. Mattice out of such moneys
in the purchase of what proved to be worthless stock in a Port -
land Cement Company, on 12th October, 1911, and a further



480

	

BRITISH COLUMBIA REPORTS .

	

[Vot . .

MACnoNALD, sum of $200 was paid for a like purpose on 24th October, 1911 .s .
These two payments were openly made, but plaintiff says that ,

1925 while he was aware of the speculation, and in fact his son, W .
Jan . 14 . G. Mattice, took a similar venture at the same time, still, tha t

MATTICE he had no interest therein and it was unauthorized. I have no

MATTICE
reason to discard the statement of the aged father . Then, on
2nd January, 1913, A. E. Mattice purchased an interest in rea l
estate in Winnipeg, and sent the requisite payment of $600 b y
a cheque on the Carberry Bank in favour of his brother, W . G.
Mattice, who, under instructions, made the purchase in his own
name. This shewed the honesty of the transaction, and it i s
hardly reasonable to suppose that at the time, at any rate, W . G.
Mattice was not aware of these moneys lying idle in the ban k
at Carberry and their origin. Then from the form of the
cheque, he must have been acquainted with the fact that a
portion of such moneys were being utilized by A. E. Mattice
in the purchase of real estate in Winnipeg . Still, he now state s
that he was not cognizant of a diversion of funds, inconsisten t
with the attitude assumed by his father, as to this and othe r
expenditures being unauthorized and in which he is activel y
supporting his father.

The burden, however, was upon the defence, to shew that th e
trustee was authorized by his father to so use the trust money s
in these purchases and, without evidence to that effect, I fee l
that I must hold it has failed in this respect and that there
were breaches of trust .

The result is, that the plaintiff is entitled to recover $1,000.
There is a balance of $94.14 still remaining on deposit in the
bank at Carberry, and which is partly made up of interes t
credited from time to time. Plaintiff is entitled to this sum.

As to the costs, the defendant did not "unreasonably resist "
this claim. It was a very stale one, and, if I had the dis-
cretionary power, under our Rules, as I would have in Ontario ,
of determining "by whom and to what extent the costs shall b e
paid," I might, in the circumstances, exercise it, but, as suc h
power does exist, the costs must follow the event .

judgment for plain.

Judgment
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LAKE OF THE WOODS MILLING COMPANY MACDONALD ,
J .

LIMITED v. GOLD .

	

—
1925

Sale of goods—Shortage in deliveries—Thefts by servant making delivery Jan 12 .
—Receipts for full amount given by defendant's servants—Full amount 	
credited on defendant's books—Estoppel.

	

LAKE OF
THE WOODS

In pursuance of an agreement the plaintiff supplied the defendant with MILLING Co.
flour for her retail business .- She sent orders for delivery as required

	

V .

and the plaintiff would send a load of flour from its warehouse wit h
bill shewing number of sacks and a duplicate to be signed by custome r
admitting receipt of consignment in good order . The bill would be
placed on file by the defendant and on the copy acknowledgment of
receipt of each delivery was signed by the workman in charge and
returned to the plaintiff . Accounts were rendered to the defendant
regularly and the business proceeded for a considerable period withou t
dispute until March, 1924, when it was discovered that the deliver y
man had stolen a certain amount of flour from each delivery . In an
action to recover the balance due estimated on the full amount
sent out from the plaintiff's warehouse :

Held, that the defendant's actions were such as to prevent her fro m
subsequently disputing the delivery of all the flour for which payment
was claimed .

ACTION to recover $2,687 being a balance alleged by the
plaintiff to be due from the defendant on the 21st of March ,
1924, in respect of flour supplied by the plaintiff to the defend -
ant from time to time prior to that date. The facts are se t
out in the reasons for judgment. Tried by MACDONALD, J. at
Vancouver on the 11th of December, 1924 .

Davis, K.C., and E. R. Thomson, for plaintiff.
Killam, and J. A . Grimmett, for defendant.

12th January, 1925 .

MACDONALD, J. : Plaintiff seeks to recover $2,687 from th e
defendant, as being a balance alleged to be due by her, on the
21st of March, 1924, for flour, supplied by plaintiff up to tha t
date. Plaintiff sought to prove such liability by producing th e
books of the defendant, in which the amount appears credited
to the plaintiff. This admission of liability and the prima facie

case thus established are met by a contention on the part of th e
31

Statement

Judgment
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defendant that, while this credit, and other previous ones, were
honestly made at the time, and in the belief that the flour,
which the different amounts represented, had been received b y
plaintiff, still, that such flour had not been actually delivered .

LAKE OF It was alleged that, while plaintiff purported from time to time
THE WOODS to deliver certain quantities of flour, and receive credit therefor

MILLING CO .

v .

	

as if delivered, still that, as a matter of fact, even if the full
GOLD complement as represented by the bills or invoices left the ware -

house of plaintiff for delivery to the defendant, that the servant ,
employed to make delivery, was in the habit of stealing a
quantity of the flour en route . He was not detected in hi s
pilferings for some time, but then a trap being laid for him ,
he was discovered and confessed his crime . The question of
adjustment then arose, and it seemed probable that the matte r
would, in the circumstances, be amicably settled . The local
manager of defendant admitted a number of bags of flour, fo r
which the defendant had been charged, had been stolen . De-
fendant stated that he, presumably out of regard towards a
good customer, led her to believe that the head office of plaintif f
Company would arrange the whole matter satisfactorily . This
failed of accomplishment, and eventually plaintiff took the
ground that while its servant may have stolen flour intended
for delivery to defendant, still, that she had, by her negligence ,
or that of her servants, for whom she was responsible, so acted

Judgment that she was debarred from now asserting that all the flour, a s
represented, was not duly delivered. This position involves
consideration and, if the facts so warrant, application of the
principle of estoppel.

The loss alleged to have been suffered by defendant, through
the stealing, is very difficult of ascertainment with any degre e
of certainty. While it is not nearly so large as she claimed,
still, I am satisfied it was substantial . Then should plaintiff
bear this loss and relieve the defendant ?

Plaintiff, in pursuance of an agreement, was supplying de-
fendant with the bulk of the flour she required in her business .
She sent in orders for delivery as occasion required, usually for a
motor load of flour, and plaintiff would send the requisite amoun t
from its warehouse, together with a bill for its customer, shew -

MACDONALD,
J.

192 5

Jan. 12 .
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ing the number of sacks of flour being delivered, and a dupli -
cate to be signed by the customer admitting that such consign-

	

—
ment had been received in good order. The copies received by

	

1925

defendant were placed on file and later on afforded the informa- Jan .12 .

tion from which credits could be given to plaintiff in her books. LAKE OF

Then, as a rule, the acknowledgment of receipt of each delivery M~ LwQ°°,Ds
of flour was signed by the workman, for the time being in charge

	

v .

of the bakeshop . They admitted not having counted nor checked GOLD

in any way the number of sacks which purported to have been
delivered, although they knew the object of the receipts . They
excused their carelessness by saying, it was somewhat difficul t
to do so, though not by any means impossible. They trusted th e
delivery man and assumed he was honest, so upon a glance a t
the motor-car bringing the flour, to see if it were fully unloaded ,
they felt justified in acknowledging, on part of defendant, that
a specific number of sacks of flour had been delivered. This
course was pursued month after month. Plaintiff not only re-
ceived receipts shewing due delivery, but during this length y
period, up to the discovery of stealing, heard no complaints a s
to any shortage. Accounts were rendered to defendant regularly ,
based on such deliveries . They were undisputed by defendant
until March, 1924, and in fact it could not well be otherwise ,
as they agreed with her own books . I think the plaintiff, i n
selling its goods, followed the ordinary course of business an d
could not reasonably be called upon to do more, in order to Judgment

insure delivery of the quantity ordered . It had a right to expect
that its customer would check the number of sacks of flour a s
they were delivered, according to the bills rendered upon eac h
occasion. Defendant and her servants were well aware tha t
plaintiff was depending upon this being done, and that th e
duplicate bill was forwarded with each load for that purpose .
There was a duty, in the course of their dealings, thus cast upo n
the defendant, which she failed to properly perform . If it had
not been for the negligence of the defendant, the loss would no t
have occurred or, at any rate, it would not have assumed pro-
portions sufficient to justify defendant in disputing a liability ,
admitted by her books to exist, up to the time the stealing wa s
discovered . Such negligence was as between these two parties,
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MAcooNALD, buying and selling goods, the proximate cause of the loss . It
J.

enabled the dishonest servant to repeatedly purloin a portion
1925

	

of the flour which should have been received by defendant.
Jan . 12 . Had it not been for such neglect the misconduct of the delivery -

LAKE OF man would have become apparent the first time he attempted

M
H
ILTELIN

GWOOD SCoto steal . The plaintiff, upon the facts, thus shortly outlined ,.
v.

	

could reasonably believe that the deliveries of flour, accordin g
GOLD to the orders, were being fully made from time to time, and

that it was entitled to payment in due course . I think defend -
ant's actions were such, as to prevent her from subsequently
disputing the delivery of all the flour, for which payment i s
claimed. The principle of equitable estoppel applies, even wit h
its limitations, as referred to in Swan v. North British Austra-

lasian Co . (1863), 2 H. & C. 175 at p. 181, Blackburn, J. in
that case, after saying :

"I agree that a party may be precluded from denying against anothe r
the existence of a particular state of things, but then I think it must be
by conduct on the part of that party such as to come within the limit s
so carefully laid down by Parke, B ., in delivering the judgment of th e
Court of Exchequer in Freeman v. Cooke [ (1848), 2 Ex. 6541,"

adds (pp. 181-2) :
Judgment In the considered judgment of the Court, Parke, B ., lays down very

carefully what are the limits . He says, that to make an estoppel it i s
essential `if not that the party represents that to be true which he know s
to be untrue, at least, that he means his representation to be acted upon ,
and that it is acted upon accordingly ; and if, whatever a man's real inten-
tion may be, he so conducts himself that a reasonable man would take the
representation to be true, and believe that it was meant that he shoul d
act upon it, and did act upon it as true, the party making the representa-
tion would be equally precluded from contesting its truth ; and conduct,
by negligence or omission, where there is a duty cast upon a person, b y
usage of trade or otherwise, to disclose the truth, may often have the
same effect .'"

In holding defendant liable, I refer, in conclusion, to the cas e
of Dominion Bank v. Ewing (1904), 7 O.L.R. 90 ; 35 S .C.R .
133 ; (1904), A .C. 806 ; as sheaving the length to which th e
principle of estoppel may be applied, especially in a business
transaction .

There should be judgment in favour of plaintiff for $2,68 7
and costs.

Judgment for plaintiff .
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BOSLUND ET AL . v. ABBOTSFORD LUMBER, MINING mcDoNALD,J .

& DEVELOPMENT COMPANY LIMITED.

Negligence—Forest fire—Spreading to Washington State (foreign)—Con -
diet of laws—Injury to soil and personalty—Right of foreign owners BOSLUND
to sue .

	

v.
ABBOTSFORD

The law of the State of Washington with respect to liability in damages LUMBER,

for negligently allowing fire to spread being the same as that of Minisa &

A CTION for damages by certain residents of the State of
Washington against the defendant Company carrying on lumbe r
operations on the Canadian side of the American boundary lin e
for negligence in allowing certain fires set out on its logged-off Statement

lands to spread over the boundary line and onto the plaintiff' s
lands in Washington State . The facts are set out in the reasons
for judgment . Tried by iMcDoNALD, J . at Vancouver on the
16th of December, 1924.

Mayers, and W . S. Patterson, for plaintiffs .
Davis, K .C., and A. E. Bull, for defendant .

22nd January, 1925.

MCDONALD, J. : This is an action for damages brought b y
a number of residents of the State of Washington against the
defendant, which is a Company incorporated under the law s
of British Columbia and carrying on logging operations in the
vicinity of Abbotsford, British Columbia.

On the 17th of September, 1919, in a dry season of the year ,
the defendant Company set out fires on its logged-off land s
somewhat over one-half mile north of the boundary line between

1925

Jan . 22 .

Judgment

British Columbia, an action for injury so caused to property in thatMENT CO .
DE -

C
State from a fire originating and being allowed to escape from British
Columbia may be maintained in British Columbia .

	

In such an action damages cannot be recovered by residents of a foreign

	

v
State for injury done to the soil, trees, or to buildings or fences,70-e t

Qrocy

°'jO O iRc,ch>31t,,,

	

erected on foreign property for the better enjoyment of the soil and

	

C$cc ~
with the intent that they remain permanently whether or not the y
were affixed to the soil otherwise than by their own weight ; but
growing crops, including grass used for pasture, should be treate d
as chattels and the loss recoverable .
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MCDONALD,J. British Columbia and the State of Washington . These lands
were covered with stumps, logs and other debris which woul d
be left after the timber had been removed. It is claimed by
the defendant that these fires were started upon the demand o f
one Vanetta, the district fire warden, and were, therefore, legall y
set out under the provisions of the Forest Act. Admittedly no
written permit was given and I doubt very much whether th e
evidence establishes that any demand was made . Maclnnes ,
the defendant's foreman, who set the fires, states in his evidenc e
that what Vanetta said to him was that he might burn the slas h
if he saw fit, and that he did see fit to do so . Whether this i s
so or not, it is, I think, beyond question that after the fire s
were set the defendant was negligent in that it failed to take
proper precautions to prevent the spread of the fire to th e
premises of others. A small patrol was maintained for the
first two or three days, it would appear rather for the purpose
of protecting the Company's own property than that of it s
neighbours . After the first two or three days, no one was lef t
in charge to watch the fires . No effective fire guard was pre -
pared and no back fires were lit ; in fact, nothing was done to
prevent the fires from spreading. During the ten days follow-
ing 17th September, the fire practically burned itself out an d
the defendant's officers and servants considered it safe. As a
matter of fact, however, it was not safe, as the defendant' s
officers ought to have well known . It seems unnecessary t o
repeat what was said in McIntyre v. Comox Logging and Rail-

way Co . (1924), 33 B.C. 504, where I followed what had been
said by the learned Chief Justice and by my brother MAC-

DONALD in previous cases. I think the inevitable conclusion is
that the defendant was guilty of negligence in its failure to
use reasonable precautions to control the fire in case a win d
should arise and to keep it within the defendant's ow n
boundaries .

On the 27th of September, there happened what ought t o
have been expected to happen on any day. A strong north -
easterly wind blew up . The fires, which had appeared to hav e
died out, sprang immediately into life and spread very quickly
over a frontage one mile to one and a half miles in widt h

192 5

Jan. 22 .

BOSLUN D

V .
ABBOTSFORD

LUMBER,
MININ G
DEVELOP-
MENT CO.

Judgment
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and in a south-westerly direction over lands covered with brush McnoNALD,J .

and other inflammable materials towards the American bound-

	

192 5

ary line. The plaintiffs contend that that fire spread on t o
their respective lands in the State of Washington, causing the m
serious loss . The defendant contends that it was not its fir e
which burned the plaintiffs' property, but that before the defend -
ant's fire had reached the boundary line, another fire, which ha d
been burning on the premises of one Maryott immediately south
of the line, had caused the plaintiffs' damages before the defend -
ant's fire had crossed the line.

During the progress of the trial, which lasted several days ,
I formed a very strong conclusion that it was the defendant' s
fire which caused the losses complained of. I was later greatly
impressed by Mr . Davis's forceful argument to the contrary.
Having again read the evidence and given it the most carefu l
consideration I can, I am satisfied that any jury of reasonable
men would be forced to the conclusion that the Maryott fir e
did not cause the damage complained of, but that the defendant's
fire did. I do not propose to analyze all the evidence in this
regard, but I may say that I was greatly impressed by th e
evidence of the witnesses Holmquist, Worthen, Bradley an d
Don Holmes, and I was not impressed by the evidence o f
Vanetta nor by that of the Evankos .

The various plaintiffs suffered loss of buildings, fences, grow-
ing crops, trees, personal effects and in one or two cases suffered
personal injuries . In some cases the soil itself was injured.
It was agreed by the parties before the trial that if the defend -
ant Company was found liable, there should be a reference a s
to damages, but it was understood that certain questions must
be disposed of by the trial judge .

Expert evidence was called to shew the law in the Stat e
of Washington as applicable to the facts of this case, and I a m
satisfied on that evidence that the acts of the defendant wer e
wrongful in that State, and although I have neither bee n
referred to nor found any case which is identical with th e
present case, I see no reason why the principles laid down i n
Machado v . Fontes (1897), 2 Q.B. 231 should not apply. If
the law of the State of Washington were different from that

Jan . 22.

BOSLUND
V.

ABBOTSFORD
LUMBER,

MINING &
DEVELOP -

MENT CO .

Judgment
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MCDONALD,J . of the Province of British Columbia, as applicable to the fact s
1925

	

in question, grave difficulties might arise, but whether it be

Jan . 22 . taken that the tort complained of was committed wholly i n
British Columbia, where the fire was negligently allowed t o

BosLuxD escape, or wholly in the State of Washington, where the damag e
ABBOTSFORD was actually done, or partly in British Columbia and partly i n

LUMBER,
MINING & Washington, still, I think that the action is maintainable here .
DEVELOO

	

Durin g the trial, after hearingg a very careful argument, I~1EtiT CO
.
.

	

Durin g
reached the conclusion that the plaintiffs could not in thi s
Court recover damages for injury done to real estate situate in
the State of Washington, relying upon such authorities as Cope

v. Sharpe (1911), 81 L.J., H.B. 346 ; Jones v. Llanrwst

Urban Council (1910), 80 L.J., Ch. 145 at p . 149 ; Gallon v .

Ellison (1914), 20 B.C. 504 ; Halsbury's Laws of England,
Vol . 1, par . 80 ; Vol . 6, par . 305, and Companhia de Mocam-

bique v . British South Africa Company (1892), 2 Q.B. 358 ;
(1893), A.C. 619 .

Having held that no action could lie here for damages done
to real estate situate in Washington, evidence was led with
regard to the question of whether or not certain structures ,
fences, trees, et cetera, amounted to fixtures so as to become
part of the freehold . As a guide to the registrar in assessing
damages, I hold that no damages can be assessed in this action
in respect of the buildings for which damages were claimed, an d

Judgment the same rule applies to fences and trees . These buildings an d
fences, whether or not they were actually affixed to the soi l
other than by their own weight, were placed there for the bette r
enjoyment of the freehold and with the intent that they remain
permanently. In fact, on these farm lands both buildings an d
fences were essential to the proper operation of the variou s
farms. In this connection, I have relied upon such cases a s
Holland v . Hodgson (1872), L .R. 7 C.P. 328 ; Argles v.11c -

Math (1895), 26 Out. 224 ; Haggert v. The Town of Brampto n

(1897), 28 S.C.R. 174 ; Monti v . Barnes (1901), 1 K.B. 205 ;
Miles v. Aukatell (1898), 25 A.R. 458, and Travis-Barker v .

Reed (1923), 3 D.L.R. 927.
It follows from what has been said that no damages can b e

allowed for injuries done to the soil itself .
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On the other hand, I think growing crops, in which I thin k
should be included growing grass used for pasture, should b e
treated as chattels : Evans v. Roberts (1826), 5 B. & C. 829 ,
followed recently in Stephenson v . Thompson (1924), 2 K.B .
240.

As to the personal injuries suffered by some of the plaintiff s
as a result of the fire, while it is not usual that such claim s
should be referred, there seems no reason for suggesting tha t
any other course should be adopted than that to which I under -
stand the parties have agreed .

There will be judgment for the plaintiffs pursuant to th e
above findings .

Judgment for plaintiff s .

MURRAY v. GOLD .

Practice—Solicitor and client—Bill of costs—Action to recover—Order- to
registrar to tax billRegistrar refuses to tax—.Judgment for ful l
amount claimed—Appeal .

The plaintiff brought action on a bill of costs for services rendered as a
barrister and solicitor . On the trial it was ordered that the bill of
costs be referred to the registrar of the Court to be taxed and that
the plaintiff recover from the defendant the amount found due on the
taxation . The registrar refused to tax the bill on the ground of lac k
of jurisdiction . On the application of the plaintiff the learned tria l
judge then gave judgment for the full amount claimed.

Held, on appeal, reversing the decision of GRANT, Co. J., that the judgment
must be set aside as the trial judge had already disposed of the cas e
and had no jurisdiction to interfere further with his original judgment .

APPEAL by defendant from the decision of GRANT, Co. J ., of
the 19th of March, 1924 . Whitley Murray, surviving member
of the firm of Martin & Murray, Barristers, etc ., brought action
to recover $244.05 from the defendant for services rendered a s
barristers and solicitors . The plaintiff obtained judgment a t
the trial on the 11th of March, 1924, and the bill was referred

48 9

CDONALD, J .

1925

Jan . 22 .

BOSLUN D
v.

ABBOTSFORD
LUMBER,

MINING
DEVELOP-

MENT CO .

Judgment

COURT O F
APPEAL

192 4

Oct . 27.

MURRA Y
V .

GOLD

Statement
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COURT OF to the registrar to be taxed. An appointment was taken ou t
APPEAL
— and the parties appeared before the deputy registrar who refuse d
1924

	

to proceed with the taxation on the ground that he had no juris-
diction to tax the bill as it was a bill of costs for services

MURRAY rendered in the Supreme ., Court. On an application by the

GOLD plaintiff on the 19th of March judgment was entered for the
full amount claimed.

The appeal was argued at Vancouver on the 27th of October,
Statement 1924, before MACDONALD, C .J.A., MARTIN, MCPHILLIPS an d

MACDONALD, JJ .A.

Latta, for appellant : The learned judge having given judg -
ment on the 11th of March and referred the bill to the registra r
for taxation had no jurisdiction to give judgment for the ful l
amount claimed : see Newcomb v . Green (1923), 32 B .C. 395

Argument at p. 397. In any event the client is entitled to have his bil l
taxed .

E. J. Grant, for respondent : The deputy registrar would not
tax the bill on account of the bill being in the Supreme Court .
The taxation being refused we are entitled to apply for judg-
ment for the amount of our bill .

Latta, in reply .

MACDONALD, C .J .A . : The appeal will have to be allowed
and the judgment of the 19th of March set aside . This is an
unfortunate case. I quite realize Mr . Grant's position, but
over it all we must see this : That the learned judge was no t
properly advised as to the course he ought to take and Mr .
Grant was the one who took the course which led to the judg-
ment. That is, he applied for directions. Included in thos e

Oct. 27 .

MACDONALD,
C.O .A . directions was one for judgment for $244 . The learned judge

adopted that and he adjudged accordingly, not realizing tha t
he had already disposed of the matter, and had no jurisdiction
to interfere further with his original judgment . So that, after
all, while we have to deal with the matter of costs, the respond-
ent is not altogether free from blame ; on the other hand, the
appellant was bound to come here to get rid of this judgment ,
and there is no reason why we should make any exception fro m
the usual rule that costs follow the event .
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MARTIN, J.A . : That is my opinion.

	

COURT OF
APPEAL

McPHILLIPS, J .A . : I am of the like view. The learned 1924

judge made an order which, of course, cannot be supported, and Oct . 27 .

had it been merely a mistake of the Court and not done a t
the suggestion or upon application a good deal could be said, MURRAY

but this was not an error or mistake of the Court in strictness,

	

GOLD

because whoever applies to the Court or a judge for an orde r
must appreciate the responsibility that goes with the applica-
tion. If the application be acceded to and the order be made,
responsibilities follow, that is, if the order be a wrong one, it
is set aside with costs, unless there are good grounds—good
cause to refuse costs . I see no good grounds rounds to refuse costs 'TA's'
here. An order was made without jurisdiction, and wa s
applied for in terms ; it is true, alternatively, but applied for
in absolute terms by the plaintiff, and the consequence is that ,
having taken the order, it should be set aside with costs. The
rule is that costs follow the event unless there be good cause .

MACDONALD, J .A . : I agree . MACDONALD ,
J .A .

Appeal allowed .

Solicitor for appellant : T. D . M. Latta .

Solicitor for respondent : E. J. Grant .
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REX v. HARVEY .

Criminal law—Summary conviction—Payment of fine—Right of appeal —
1924

	

Waiver.
Nov. 21

. _ The accused was convicted before a police magistrate for driving a motor -

REx

	

vehicle in a municipality to the common danger on a public highway .

v .

	

After conviction accused complained of the injustice of the conviction
HARVEY and said "If I had another witness I would appeal the case ." A con-

stable then present said "What about payment of that fine?" an d
accused said "I will give you a cheque, call at the store for it ." The
constable called and the cheque was paid . After the Court closed
accused said to the constable "There is no use my appealing as I hav e
no witnesses . "

Held, on appeal, that on the facts the appellant by paying his fine waived
his right of appeal .

APPEAL from a summary conviction made by the polic e
magistrate at Salmon Arm against J . R. Harvey for that on
the 1st of November, 1924, he did drive a motor-vehicle in th e
said Municipality of Salmon Arm to the common danger o n

Statement
a public highway, to wit : the Auto Road in said Municipality.
Argued before SwAxsox, Co. J. at Vernon on the 21st of
November, 1924.

Lindsay, for appellant .
Morley, for respondent .

SWANSON, Co . J . : This is an appeal from a summary con-
viction made by Hugh Bowden, police magistrate of the City o f
Salmon Arm, against the appellant, J. R. Harvey, for that the
said Harvey on November 1st, 1924, did drive a motor-vehicl e
in the skid Municipality of Salmon Arm to the common dange r

Judgment on a4r blic highway, to wit : the Auto Road in said Muni-
cipaht;

A preliminary objection was raised by counsel for th e
respondent that the appellant paid the fine imposed by the
magistrate, and so waived his right to appeal . Mr. Justice
MARTIN in Rex v. Neuberger (1902), 9 B .C. 272 held that
the defendant having paid his fine with the intention of s o
doing his right to appeal was lost .
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In Rex v . Tucker (1905), 10 Can. Cr. Cas . 217, MacMahon ,
J. held that there was no waiver of right to appeal where the
fine and costs imposed by summary conviction were payabl e
forthwith and in default distress, immediate payment of same
being made to the magistrate accompanied by a request fo r
information as to the time allowed for appeal . The evidence
of two witnesses shewed that Tucker (appellant) immediatel y
after payment of the fine and costs asked what time was allowed
in which to appeal, and the magistrate informed him of th e
time within which notice of appeal must be given . In Justices

of York and Peel, ex paste Mason (1863), 13 U.C.C.P. 159 ,
the Court (Draper, C .J.) held that there was no waiver of righ t
to appeal . The defendant was convicted on 27th August, 1862 ,
for "allowing card-playing at his inn, and other disorderly con -
duct during this year" and was fined $20 and costs . On judg-
ment being pronounced he remarked that he would pay the fin e
and costs, but he "would see further about it." On 30th Augus t
notice of appeal was given and appeal heard on 11th September .
Draper, C.J., at p . 162, said :

"I do not think that these facts afford the same ground for inferring a
waiver of the right of appeal as in the ease [of Rex v . The Justices of the
West Riding of Yorkshire (1815), 3 M . & S . 493, in which Lord Ellen-
borough held there was a waiver of appeal] 	 I think further that
a party should not, on any doubtful ground, be deprived of a right t o
appeal against a summary conviction, and that if his conduct can fairly
bear a contrary interpretation, it should not be construed as a waive r
of this right . I am disposed to extend, rather than to narrow, Lord
Denman's remark, that the Court of Quarter Sessions `should rather lea n
to the hearing of appeals than to dismissing them on technical grounds, '
5 B. & A . 992, and would, where the acts and declaration taken togethe r
admit of a construction consistent with the preservation of the right t o
appeal, adopt the construction. Lord Ellenborough's judgment establishes ,
that a party may waive his right, and chews under what facts he will b e
held to have done so. In the present case it does not appear to me that
the facts establish a waiver. and therefore the rule should be mad e
absolute . "

In the case at Bar the appellant after conviction says he
complained of the injustice of the conviction and said, "If I
had another witness I would appeal the case." He says that
as he was leaving the Court Constable Hughes said, "What
about payment of that fine L" and that he told him that h e
would give him a cheque if he called down at his store . The
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constable, he says, told him to make cheque payable to Mr .
Lacey, city clerk, which he did . Appellant said that he thought
that if the fine was not paid that his goods would be seized, and
that he did not know that if he paid the fine he would lose hi s
right of appeal. Constable Hughes, however, swore that when
the appellant was convicted nothing was said in Court abou t
appeal, but that after Court closed the appellant said, "Ther e
is no use my appealing as I have no witnesses ."

With much reluctance I come to the conclusion on the facts
of this case that the appellant waived his right of appeal .

Appeal dismissed but without costs .

Appeal dismissed.

REX v. BREMNER.

Municipal law—Licence—Trading—Agent of outside firm—Wholesale or
retail—R .S .B.C . 1924, Cap. 179, Sec. 294 .

An agent or traveller in the employ of a firm of wholesale stationers ,
printers, book-binders and manufacturers of loose-leaf devices called
on the city clerk of Salmon Arm in his office and solicited orders for
stationery and office supplies . He also solicited a grocer as to his
supply of counter-check books, which are specially printed an d
supplied in 1,000 lots . On appeal from a summary conviction for
soliciting business by retail as an agent of a Vancouver firm withou t
taking out a licence contrary to section 6 of By-law 136 (1923) an d
section 294 of the Municipal Act :

Held, that the sales so made were not sales by retail within the meaning
of said by-law or the Municipal Act and the conviction should be
quashed .

APPEAL by accused from a summary conviction by the polic e
magistrate at Salmon Arm for that he did on the 26th o f
November, 1924, in the said City of Salmon Arm unlawfull y
solicit business by retail as an agent of Clarke & Stuart Co .
Ltd., of Vancouver, B .C., without having first taken out a
licence, contrary to section 6 of By-law 136 (City of Salmon
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Arm, 1923), and section 294 of the Municipal Act . Argued
before SWANSON, Co. J. at Vernon on the 18th of December ,
1924.

495

SWANSON,
CO . J.

1924

Dec. 18 .

Savile, for appellant .
Lindsay, for respondent .

SWANSON, Co. J . : This is an appeal from a summary con-
viction recorded against the appellant by Hugh Bowden, polic e
magistrate of the City of Salmon Arm, for that the said D. A .
Bremner did on 26th November, 1924, in the said City of
Salmon Arm unlawfully solicit business by retail as an agen t
of Clarke & Stuart Co. Ltd., of Vancouver, B .C., without having
first taken out a licence, contrary to section 6 of By-law 13 6
(City of Salmon Arm Trades Licence By-law, 1923), and con-
trary to section 294 of the Municipal Act, Cap . 179, R.S.B.C .
1924 .

Mr. Bremner is a commercial traveller in the employ of
Clarke & Stuart Co . Ltd., a well-known firm of wholesal e
stationers, printers, engravers, book-binders and manufacturer s
of loose-leaf devices . This firm manufactures and prints special
books and rolls for the use of municipal and other offices through -
out the Province. The company, through its travellers, has bee n
in the habit in the usual commercial way of soliciting order s
throughout the different cities of the Province for the supply
of its specially printed and manufactured books, and also variou s
office supplies . For many years they have followed this prac-
tice, not taking out any trade licences in the various towns an d
cities covered by their travellers . On 18th November last, Mr.
Bremner called on the city clerk of Salmon Arm in his office ,
and solicited orders for stationery and supplies, as he had pre-
viously done . Assessment rolls and other books specially printe d
by this firm had been supplied to the Salmon Arm Municipality
through orders obtained in the same manner by the company' s
traveller.

Mr. Edwards, city clerk of the City of Vernon, testified at th e
hearing of the appeal that a similar practice was followed by hi s
municipality, no request ever having been made that this corn -

REX

v .
BREMNER

Judgment
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parry should ever take out a trade licence for doing busines s
within the municipality. A grocer, Mr . Cross, also testified that
Mr. Bremner, on the same date, had called on him and enquire d
of him as to his supply of counter-check books, which are also
specially printed for each customer, and generally supplied in
1,000 lots. No order was given Mr . Bremner.

I do not think that Mr. Bremner was contravening the loca l
Trades Licence By-law ; that he was not soliciting or taking
orders for the sale by retail of goods, wares or merchandise t o
be supplied or furnished by his firm .

I think this case falls within the principle set forth in th e
judgment of Chief Justice BEGBIE in Heath v. Victoria (1892) ,
2 B.C . 276, which was the case of a sale of 1,100 business
cards (trade circulars) to a person in British Columbia by a n
agent of a firm doing business outside the Province, to b e
supplied by them. In that case it was held to be a sale by
wholesale, and not a sale by retail . See also Duncan v. Cairns

(1916), 10 W.W.R. 789, where it was held a colporteur of th e
British and Foreign Bible Society is not obliged to take out
a peddler's licence. In my opinion, the sale appealed by Mr .
Bremner was in the usual way of the wholesale trade and di d
not constitute any infraction of the local by-law .

The appeal is, therefore allowed and conviction quashed .

Conviction quashed.
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what complicated. It came up in Victoria and was then not
disposed of, so that it may be just as well that counsel should
speak to the costs when the appeal comes on for hearing .

Nov. 25 .

MARTIN, J.A. : This is a motion by The Dominion Bank,
IN &E THE

dated the 28th of May, 1924, to quash or dismiss the appeal OKANAGA N

of the authorized assignee from an order of Mr . Justice UNITED
o s

MORRISON, made on the 10th of January last, which, in view
ANDD.THE

of the report made to us by that learned judge, through the DOMINIO N

registrar, must be taken to have been made by him sitting in BANK

Chambers .
After a consideration of all the sections of the Act and rule s

to which we have been referred upon the point, I can only
reach the conclusion that they are very involved and incon-
sistent, not to say confused, and draw no clear or practical lin e
of distinction between decisions or orders made in Court o r
Chambers, those two quite distinct modes of exercising judicia l
powers being for the most part strangely jumbled together and
treated in practice as being interchangeable if not identical .
For the purposes of appeal at least the only rational and prac-
tical way, in my opinion, out of such confusion is to regard al l
"orders or decisions" of a "judge" or "Court" under the Ac t
as being on the same plane and to limit appeals therefrom t o
"ten days after the pronouncing" thereof as provided by rule 68 .

It follows that the motion to quash the appeal as being brought MARTIN, a .A.

too late would succeed, were it not for an order granted by Mr .
Justice MURPHY on the 10th of June, nearly two weeks after
said motion was launched, whereby he extended the time t o
bring this appeal till the 24th of June last, under powers con-
ferred by section 68 (5) of the Act, as follows :

"(5) Where by this Act, or by General Rules, the time for doing any
act or thing is limited, the Court may extend the time either before o r
after the expiration thereof, upon such terms, if any, as the Court may
think fit to impose ."

And see also said rule 68 providing that the notice of appea l
may be served within the ten days aforesaid or "within suc h
further time as may be allowed by a judge."

That order, if valid, would cure the delay, but an appeal i s
taken from it on the ground that the learned judge had

499
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IN RE THE OKANAGAN UNITED GROWERS
LIMITED AND THE DOMINION BANK .

Practice—Appeal out of time—Motion to quash—Subsequent order extend-
ing time—Appeal front—Can . Slats . 1919, Cap. 36, Sec . 68(5) —
Bankruptcy rule 68 .

The Court will not entertain an appeal from an order granting extensio n
of time to appeal .

Per MARTIN and MACDONALD, JJ .A . : This is different from a refusal t o
extend the time for appealing in which case the Court might b e
justified in removing an obstacle which might stand in the way o f
an appeal being heard on the merits .

Moore v . Peachey (1892), 8 T.L .R . 406 applied .

M OTION by The Dominion Bank to the Court of Appea l
from an order quashing or dismissing the appeal of the
authorized assignee of the Okanagan United Growers Limited
made on the 7th of April, 1924, from an order of MORRISOx ,

J. of the 10th of January, 1924 : (a) That the authorized
assignee has no right to set off a debt due for advances mad e
and material supplied in respect of the 1921 crop against th e
proceeds of the 1922 crop ; (b) that The Dominion Bank, by
virtue of the assignment of the 9th of June, 1922, is entitle d
to be paid the amount of the packing charges for the 1922 cro p
due the Summerland Fruit Union out of the proceeds of th e
sale of the 1922 crop and that the authorized trustees shoul d
pay said packing charges when the amount is ascertained . The
grounds submitted for quashing the appeal were : (a) That th e
Court had no jurisdiction to entertain the appeal ; (b) that the
time allowed for bringing the appeal had expired before th e
bringing thereof and the appeal was out of time ; (e) that th e
required security for the respondents' costs of the appeal ha d
not been deposited in the proper Court. Upon the application
of the said authorized assignee on the 30th of May, 1924, a n
order was made by MvRi'ny, J. on the 10th of June, 1924 ,
extending the time for bringing the appeal from the said orde r
of MoRR.Isox, J. to the 24th of June, 1924. From this order
The Dominion Bank appealed .

32
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The motion was argued at Vancouver on the 16th of October ,
1924, before MACDONALD, C .J.A., MARTIN, MCPHILLIPS and
MACDONALD, JJ.A .

A. Alexander, for the motion : The appeal should be quashe d
as notice must be given in 10 days under rule 68 . There is n o
jurisdiction to hear the appeal . The sum required as securit y
has not been paid into Court as required by Bankruptcy rul e
68(2) .

Harold B . Robertson, K.C., contra : The order from whic h
we appealed was a Court order but made when the learne d
judge was sitting in Chambers . There is the right of appeal
under section 74(2) of the Bankruptcy Act .

Alexander, on the appeal from the order of MURPHY, J. of
the 10th of June, 1924, extending the time : The learned judge
exercised his discretion on a wrong principle, and gave an in-
dulgence for reasons that were wrong, the order being made a
long time after the statutory time for appeal had expired . For
the cases where an extension is granted see Annual Pratice ,
1924, p. 1122. There was insufficient material to make th e
order : see In re Coles and Ravenshear (1907), 1 K.B. 1 at
p. 7 ; Yearly Practice, 1924, p . 1080 .

Robertson, for respondent : There is no appeal from an order
extending the time of appeal : see Re J. McCarthy cC Sons Co .

of Prescott Limited (1916), 38 O .L.R. 3 at p. 7 ; Re Centra l

Bank of Canada (1897), 17 Pr . 395 ; Ex parte Stevenson

(1892), 1 Q.B. 394 and 609. The Court will not consider the
grounds upon which discretion was exercised : see Lane v .

Esdaile (1891), A.C . 210 at p . 214. That the extension may
be granted see Bankruptcy rule 68(5) .

Alexander, in reply referred to Koksilab v . The Queen

(1897), 5 B .C. 600 .
Cur. adv. volt .

25th November, 1924.

MACDONALD, C .J .A. (oral) : A preliminary objection wa s
taken and argued and we reserved judgment on it . We think

MACDONALD ,

C.O .A .

	

the preliminary objection should be overruled and the orde r
extending time affirmed. As to the costs the matter is some-
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"obviously improperly exercised his discretion" in granting i t
on the materials before him, which, it was submitted, amounte d
to none at all, and we are asked to review his discretion an d
reverse his order . I invited the appellant's counsel during the
argument to cite any case where an appellate Court had enter-
tained an appeal from an order granting such an extension, but
none was forthcoming. Since the argument, I have found a
decision expressly upon the point, viz., Moore v. Peachey
(1892), 8 T.L.R. 406, wherein the English Court of Appeal ,
composed of Lord Herschell, and Lord Justices Lindley and
Kay, unanimously decided, without even calling upon the re-
spondent, that where an order had been granted extending th e
time to appeal the Court would not entertain an appeal there -
from. In giving judgmen t

"Lord Herschell said that it was contended that the Divisional Cour t
were wrong in extending the time for appealing against the garnishe e
order. Even supposing that an appeal would lie where the Court belo w
had granted an extension of time, such an appeal would not be entertained .
The case was different from a refusal to extend the time for appealing, i n
which case the Court might be justified in removing an obstacle which
might stand in the way of the appeal being heard upon the merits ; but
here the contention was that although the Court of Appeal agreed with
the Divisional Court in thinking that a case had been made out fo r
reversing the garnishee order, assuming that the appeal had been brough t
within the proper time, yet it should refuse to let the judgment of the
Divisional Court stand merely on the ground that that Court had extended
the time for appealing when they ought not to have extended it ."

This language of so strong a Court, is so entirely in accord-
ance with what one would expect to find to be the practic e
respecting this special class of remedial order, that I shall adop t
it without further observation, and follow the decision by dis-
missing the appeal .

_ll cPnII.I.irs, J .A . : I would dismiss the appeal, being i n
agreement with the reasons given by my brother MARTIN .

_MACDONALD, J .A . : The first application is by the respond -
ent to quash the appeal on the ground that notice of appeal wa s
not given within the time limited in that behalf . An order ,
however, was obtained from Mr. Justice IM rimeimv on the 10t h
of June, 1924, extending the time to the 24th of June, an d
there is a further application to set aside that order . It follows
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that if the latter order stands the appeal is properly before the COURT O F

APPEAL
Court, whether or not the order of Mr . Justice MORRISON i

s considered a Chamber order or a Court order, and a considera-

	

192 4

tion of the first application would be unnecessary. Mr. Robert- Nov .25 .

son takes the ground that there is no appeal from an order of IN RE TH E

this kind or that, in any event, the discretion of the learned OKANAGAN
UNITED

judge granting the indulgence is not reviewable. The ordinary GROWER S
LTDrule is that an exercise of discretion upon proper

	

will

	

-principles

	

AND D T
.
H E

not be interfered with . It is objected, however, by Mr. A lex- DOMIAIO N
BAN K

ander that the written reasons given by Mr . Justice MURPH Y

for exercising his discretion, viz ., that the points involved ar e
of sufficient importance to be determined by the Court of Appeal ,
shew that his discretion was not based upon any material befor e
him justifying its exercise. These reasons do not necessarily
mean that the affidavits in support of the application, as recite d
in the order, were not considered . In any event he may have
looked at the record. We must assume that the affidavits an d
material available were given consideration and that thi s
material disclosed a situation "sufficiently important" to call
for the exercise of a discretion favourable to extending the time . ''ACD,A ALD ,

The important consideration is that the discretion was exer-
cised and it was not manifestly exercised on a wrong ground .
Moore v . Peacliey (1892), 8 T.L.R. 406, referred to by my
brother MARTIN, differentiates, and quite properly, between a
refusal to grant an extension of time, thus placing an obstacl e
in the way of the appeal being heard, and the exercise of a dis-
cretion favourable to the hearing of the appeal . It may very
well be proper to remove a barrier but improper to reverse a
discretion opening the door to an appeal.

I have carefully considered all the authorities cited as wel l
as the Act and rules, none of which affect the conclusion
arrived at .

I would dismiss the applications .

Appeal dismissed .

Solicitors for appellant : Tiffin & Alexander.

Solicitor for respondent : TV. H. D. Ladner.
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McDONALD v. WEIR.

Negligence—Motor-vehicles—Highways— Running down pedestrian—In-
juries received—Right of pedestrian to cross street—Excessive speed —
Dimmers—By-law.

At about 6 o'clock in the evening on the 24th of January, 1924, the plaintiff
was walking easterly on the south side of 15th Avenue in the City o f
Vancouver and on reaching the point where the street enters Kingsway
he started to cross to the north side and when about two-thirds of th e
way across he was struck by the defendant's car coming from Kingsway
into 15th Avenue at a speed in excess of the by-law limit with hi s
dimmers only sheaving . The defendant's own evidence was that when
he struck the plaintiff he put on his brakes and skidded 16 feet . In
an action for damages the jury found the defendant was not guilty o f
negligence and the action was dismissed .

Held, on appeal, reversing the decision of McDoxALD, J . (MARTIN, J.A . dis-
senting), that on the evidence the finding of the jury was perverse an d
there should be a new trial .

APPEAL by plaintiff from the decision of MCDONALD, J.

and the verdict of a jury in an action for damages through th e
defendant 's negligent driving of an automobile in the City o f
Vancouver at about six o'clock on the evening of the 24th of
January, 1924 . The plaintiff was walking easterly on the south
side of 15th Avenue and at the point where said avenue enter s
Kingsway he turned to his left and started across the road .
When about two-thirds of the way across he was struck by a n
automobile driven by the defendant who was entering 15t h
Avenue from Kingsway and travelling in a westerly directio n
at (as the plaintiff contends) an excessive speed . The jury
found that the defendant was not guilty of negligence an d
the action was dismissed .

The appeal was argued at Vancouver on the 28th and 29t h
of October, 1924, before MACDONALD, C .J .A ., MARTIN, Mc -
PuILLII>s and yMACDONA1.D, JJ.A .

A . if . II If ;1,,/d, (Winifred _llcltay, with him), for appel -
lant : The finding of the jury was perverse . On a dark an d
dangerous street he should have travelled slowly and carefully .

COURT OF

APPEA L

192 5

Jan . 6 .

MCDONALD
v.

WEI R

Statement

Argument
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He knew there was a crossing at this point and he should hav e
watched for pedestrians. His lights should have been bright
and he proceeded in contravention of the by-law and the regula-
tions of the Motor-vehicle Act . He must avoid pedestrians : see
Rainey v . Kelly (1922), 3 W.W.R. 346 ; Connelly v. Fern

(1923), 1 W.W.R. 69 ; Johnson v. Giffen (1921), 3 W.W.R .
596 ; Harbour v . Nash (1921), 60 D.L.R. 232 ; White v .

Hegler (1916), 10 W.W.R. 1150 ; Beauchamp v. Savory

(1921), 30 B.C. 429 ; Kinnee v. B.C. Electric Ry. Co . (1917) ,
1 W.W.R. 1190 ; McCarthy v . The King (1921), 62 S .C.R. 40 .

McTaggart, for respondent : There was no actual crossing
here so the plaintiff was acting in contravention of the by-law .
This is evidence of negligence : see Suffern v . McGivern (1923) ,
32 B.C. 542. The finding of the jury should stand : see Long-

man v. Cottingham (1913), 18 B.C. 184 ; 48 S.C.R. 542 ;
Windsor Hotel Co . v. Odell (1907), 39 S .C.R. 336 ; Com-

missioner for Railways v . Brown (1887), 13 App . Cas . 133 .
Whiteside, in reply .

Cur. adv. vult .

6th January, 1925.

MACDONALD, C .J .A . : The plaintiff, while crossing 15th
Avenue, Vancouver, at a point near the intersection of Kings -
way, a point which appears to have been the regular place a t
which pedestrians crossed, was struck by the defendant's motor-
car driven by himself. It was a very dark evening. The
plaintiff says he looked both ways before leaving the sidewalk ;
he saw a car on 15th Avenue to the west of him, two or thre e
blocks away, and saw a couple of cars in front of a street-car MACDOC.JN

.A.
ALD ,

on Kingsway. He got more than half way across the stree t
when he was struck by the defendant's motor-car . The defend-
ant admits he was going 8 miles an hour at the intersection,
which is two miles beyond the speed limit ; he admits that h e
had not his headlights on but dimmers ; he admits that his
curtain was closed on his left-hand side, the side from whic h
the plaintiff was crossing the street, and could not see through
it ; he admits that he saw the motor-car on 15th Avenue referre d
to by the plaintiff, two blocks away. He apparently kept his
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eyes fixed on the coming motor-car and paid no attention t o
pedestrians crossing the street . Plaintiff says that the defend-
ant was almost upon him before he realized it, and that h e
stepped back but that he was struck and badly injured.

hIODoN Ar.0

	

The jury were asked to answer questions ; they were also

WEIR
told that they might bring in a general verdict . At the close
of the charge the following took place between one of th e
jurors and the Court :

"The Juror : Slay I make myself clear on one point, my Lord . Are we
competent to say what is contributory negligence from a legal point o f
view in crossing that street, if it was the custom to cross ther e

" TEE COURT : Find out, if you can.
`The Juror : We are not qualified to say rf that is negligence at all .
" THE COURT : YOU are the very people who are competent, that is what

juries are for, that is all you are there for, to make a finding .
"The Juror : Whether this is negligence, we are not competent to say .
"TEE COURT : You must give an opinion . "
"TEE COURT : I will leave it to you, gentlemen of the jury . as to the

question of fact—the legal question can be argued later .
"A Juror : From a layman's point of view--
" TEE COURT : We don't want your opinions now, go out and discuss

them, it will be far better . "

Now the importance of this discussion is that a by-law wa s
put in purporting to prohibit pedestrians crossing except a t
intersections, it was therefore proper, and I think necessary,
that the judge should explain the effect of that by-law when h e

MACDO\Ar .n . left it to the jury, not only to answer the questions but to fin d
C .I .A .

	

the general verdict .

After being out about an hour the jury retu r ned and th e
foreman said :

"My Lord, if we answer the first question, no, is it necessary to answe r
the rest of the questions'."

The Court instructed them that it wvas not, and on returnin g
a few minutes later, they answered the first question, whic h
was that with respect to defendant ' s negligence, in the negative .

Now, while the judge's charge to the jury is not questioned
in the notice of appeal, yet, I can hardly think that the
directions to the jury were adequate . It may be, too, that th e
jury feeling themselves incompetent to deal with the question
of contributory negligence, took the short way out by finding
that there was no negligence on the defendant 's part . With
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this, of course, as the appeal comes before us, I have nothin g
to do, the point is, was the finding that the defendant was no t
guilty of negligence contrary to the evidence, and with respec t
to that question, I shall deal only with the defendant 's own
evidence. He was asked at what speed he was crossing the inter -
section, and his answer was :

"Oh, I would say between 6 and 8 miles .
"Was it six or eight, do you know? No, and there is no other ma n

who knows. "

And again :
"You are bound to slow down to 6 miles, aren't you? No . You mean

at a crossing ?
"Yes . The law, I believe, says so, I think there is a law on that, bu t

I don't believe anybody does it . "

Then again :
"You were not familiar, I suppose, with the particular place? No, no .
"So you did not know? I had passed there a great many times, and I

had never seen anybody cross there before"

When asked as to his lights, he said :
"Ilow far would these lights throw sideways? The dinnuers—they wer e

very dim, they would not throw to any	 "

Then again, speaking of crossing at the intersection :
"After getting across the crossing I naturally put on a little more speed ,

and started up, I saw a car some ways off down on 15th, a block, mayb e
two blocks away, I saw the ear coming a block or two blocks down th e
road ."

Then again, speaking of his blind :
"You saw the face directly in front of you? No, I didn't say in fron t

of me .
"Oh, I thought you did . No, I did not say in front of me, if he ha d

been in front of me I would have run over him, but it was just off th e
line from the windshield, just at the corner, I had the blind up and coul d
not see anything on the left-hand side [the side upon which the plaintiff
was coming] . I could not see through the curtains, but I just caught a
glimpse of his face from the left-hand side of my car .

"Which side? The front view .
"Was the light on his face from the headlights? I would say not ; the

dimmers were not very bright . "

The defendant says that he examined the road afterward s
and found skid marks 16 feet long, in other words, he was
going at such a speed on a rough road, not paved, that his ca r
skidded 16 feet after the brakes were put On . A witness was
called on behalf of the plaintiff, who made an actual test a t
the same place with the same type of car, and going at 15 miles
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cousin oa an hour he was able to stop in a distance of six feet . Now, in
APPEAL

the face of all this evidence, the jury have found that the de -
1925 fendant was not guilty of any negligence . I have no hesitation

Jan.6 . in saying that the finding is perverse, and that there shoul d

MARTIN, J .A. : This is an appeal from the verdict of a jur y
in favour of the defendant respondent whereby they found tha t
he had not been guilty of negligence in driving his motor-ea r
in the City of Vancouver on the night of the 24th of January ,
1924 .

Upon the question of objections to the learned judge 's charge
coining up, the appellant's counsel, in answer to this Court ,
expressly withdrew all objections to the charge, and further -
more said that he did not now ask for a new trial (though tha t
request was included in his notice of appeal), and I therefore
deal with the appeal upon that statement and basis .

A strictly legal point, however, arises out of the fact that i t
is conceded that the plaintiff was crossing the street at a poin t
of intersection, and reliance was placed by the defendant upo n
the City of Vancouver Street Traffic By-law No. 1496, a s
amended, section 19, subsection 16 of which provides :

"16 . It shall be unlawful for any person or persons to cross any stree t
other than at the intersection of such street with another street . "

MARTIN, J .A .

	

But it is submitted that the operation of this subsection i s
restricted by the opening paragraph thereof as follows :

"19 . Any person who operates or drives any vehicle, or who rides or
drives any animal, in or through any of the streets of the City, shall con -
form to the following regulations : "

And the point is taken that all the "following regulations"
apply only to a person "who operates or drives any vehicle o r
who rides or drives any animal" and not to a pedestrian . After
mature consideration of the point and the whole by-law, I a m
of opinion that this submission is correct, and hence there i s
an omission in the regulations which frees the plaintiff fro m
the consequences of said subsection 16 .

Despite that result, however, there was, I think, and wit h
all due respect to the contrary opinion of my learned brothers ,
sufficient evidence to support the finding of the jury, who ha d

MCDONALD be a new trial .
v .

WVEIR
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the advantage of taking a view of the locus and, in particular, co
APPE

lrsT
AL

of

considering upon the spot the proper application of the sketch

	

---
of his visibility that the defendant drew for their consideration,

	

1925

and which constitutes a very important piece of evidence in his Jan.6 .

favour. As the majority of the Court is of the opinion that a McDONAr n

new trial should be granted, I shall refrain from an attempt to wEI $
canvass the evidence, for the reason given by Lord Chancellor
Halsbury, in the leading case of Jones v. Spencer (1897), 77
L.T. 536 at p. 537, as follows :

"My Lords : I believe that your Lordships are all agreed that the resul t
of this trial was unsatisfactory . I do not purpose to enter into the ques-
tion of the evidence, because, according to a rule which has been established
now for a great number of years, when a verdict is being set aside, it is
not desirable that the judges who take part in the discussion of th e
question whether or not there shall be a new trial, should make an y
observations about what the effect of the evidence was, or what might o r
might not have been the proper course to pursue, because such observations
are likely to prejudice the trial which may come on afterwards ; therefore ,
that matter ought to be left untouched by the tribunal which orders th e
new trial . "

Their Lordships also pointed out that the application of th e
expressions of "perversity" or "wilful misconduct" to the jur y
were inappropriate in considering a new trial, the proper ques-
tion being had they acted "reasonably" in finding as they did ,
and, if so, "then their verdict cannot be disturbed ." And in
Watt v. Watt (1905), A.C. 115, 118, the same Lord Chan -
cellor also said :

	

MARTIN, J .A .

"The whole theory of the jurisdiction of the Courts to interfere with
the verdict of the constitutional tribunal is that the Court is satisfied tha t
the jury have not really acted reasonably upon the evidence, but have been
misled by prejudice or passion . "

And the same rule has recently been again laid down by th e
Supreme Court of Canada in Laporte v. Can. Pac. Ry. Co .
(1924), S .C.R. 278 ; (1924), 4 D.L.R. 110 ; Cf. also Lord
Atkinson's observation in the House of Lords in the recent cas e
of Calmensom v . Merchants' Warehousing Company Limited

(1921), 125 L .T. 129 .

After applying these tests to the facts before us, I shall, i n
accordance with the established rule, confine myself to saying
that I am quite unable to take the view that the jury did ac t
unreasonably in all the circumstances, and I have no doubt that
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they were favourably and properly influenced by the unusually
fair and candid manner in which the defendant gave his evi-
dence .

An unusual feature of the case is that the Court is orderin g
a new trial, though the appellant has expressly disclaimed tha t
disposition of his appeal, and asking solely, as above noted, for
judgment in his favour . While doubtless we have the power
under rule 869, and section 15(3) of the Court of Appeal Act ,
to order a new trial ex inert) motu, yet this is the first occasion
either in this Court or the old Full Court in which it has bee n
done (that I am aware of), in the face of the appellant 's dis-
claimer, and with every respect, I cannot help feeling that th e
circumstances herein are far from warranting us in making such
a departure from precedent . I would, therefore, sustain the
verdict and dismiss the appeal.

Alt.Pnff .Li 's, J .A . : I consider the case a proper one for th e
direction that there be a new trial . The jury cannot be sai d
to have been other than perverse upon the evidence as adduce d
at the trial. The side blinds of the motor-car upon the side th e
plaintiff entered upon the street to cross the same, were draw n
and the defendant thereby made it impossible for him to see
the plaintiff. This was, in itself, negligence . It was the absence
of reasonable care to avoid endangering the life of pedestrian s
passing upon the street . Mr. Justice Anglin (now Chief Justic e
of Canada) said in McCarthy v. The King (1921), 62 S .C.R .

MCPHILLIPS
J .A .

	

40 at p. 45 :
"What are reasonable precautions and what is reasonable care depend s

in every ease upon the circumstances . Carelessness which ought to hav e
been recognized as not unlikely to imperil human life cannot, in m y
opinion, be regarded as aught else than culpable negligence . "

Here the plaintiff was entitled to succeed if there was action-
able negligence and the absence on his part of contributor y
negligence .

Upon a review of the evidence it is difficult, indeed impossible ,
to come to the same conclusion as the jury, and I am constraine d
to say that the jury did not arrive at a reasonable conclusion .
In McCarthy's case, Mr. Justice Idington, at p. 43, said :

"The learned trial judge's charge throughout was absolutely correct
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It will be seen that the same considerations that weighed MCDoNAL D

with their Lordships of the Supreme Court are available and WEI R

applicable here, although this is a civil case. I would also refe r
to what Mr . Justice Duff said at p. 44 in McCarthy' s case :

	

mern,,LIPS ,
. . . having brought into operation a dangerous agency which he

	

J .A .

has under his control (that is to say dangerous in the sense that it i s
calculated to endanger human life), fails to take those precautions whic h
a man of ordinary humanity and reasonably competent understandin g
would take in the given circumstances for the purpose of avoiding or
neutralizing the risk, his conduct in itself implies a degree of recklessnes s
justifying the description `gross negligence .' "

until he momentarily, on objection, interjected the remark that there was COURT O F

a possible distinction between that which would render a man liable for APPEAL

civil damages for negligence, and that which would render him liabl e
criminally .

	

192 0
"Even if the distinction had been maintainable as I hold it is not in

	

Jan. 6 .
the application of this section, he seems to have covered the ground . "

MACDONALD, J.A . would order a new trial .
MACDONALD ,

J.A .

New trial ordered, Martin, J .A .

dissenting .

MORRISON MILL COMPANY INCORPORATED v . COURT O f

QUEEN INSURANCE COMPANY OF AMERICA .

	

APPEA L

1925

Jan . 6.

The plaintiff entered into a marine-insurance contract with the defendant
Company set out in a covering note providing for the insurance th e
terms of which were that the plaintiff should be insured against peril s
of the sea for a sum not to exceed $3,395 .50 on one deep-sea raft
constructed by T. A. Kelley Logging and Lumber Company includin g
equipment at and from Cumshewa, Queen Charlotte Islands, to Ana-
eortes, Washington, it being a term of the policy that the insuranc e
covered against the risk of total or constructive total loss . Whil e
in transit the raft was broken in two by a storm and 83 per cent .
of it lost the belance being collected together and taken to port . In
an action to recover the amount of the policy it was held that what
was insured was a distinct entity and the plaintiff should succeed.

Marine insurance—Deep-sea raft—Broken in storm—Small portion re-
covered—Distinct entity—Constructive total loss .

MORRISO N
MILL Co .

v .
QUEE N
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COURT OF Held, on appeal, affirming the decision of MCDONALD, J . (MACDONALD ,

	

APPEAL

	

C.J .A. dissenting), that this special kind of "deep-sea raft" wa s
insured as a distinct entity upon which the insured is entitled t o

	

1925

	

recover as and for a constructive total loss .

A PPEAL by defendant from the decision of MCDoNALD, J .
of the 22nd of May, 1924, in an action to recover $3,395 .50
upon a contract of insurance upon a deep-sea raft and for recti-
fication of the policy in accordance with the covering note .

On the 24th of September, 1923, the plaintiff entered into a
contract set out in a covering note, the terms of which were
that the plaintiff should be insured from perils of the sea in
the sum of $3,395 .50 for a deep-sea raft constructed by T . A.
Kelley Logging and Timber Company including equipment to
be carried from Cumshewa, Queen Charlotte Islands, to Ana-
cortes, Washington, for which a premium of $271.65 was paid,
it being a term of the policy that the insurance covered agains t
the risk of total or constructive total loss . The raft was wired
and chained together and on the 21st of October, 1923, wa s
towed from Cumshewa Inlet by the tug "Imbricaria." On
the 23rd of October, owing to heavy sea and gales the raft brok e
in two and 83 per cent, of it was lost . What could be collecte d
together was taken by the tug " Sea King" from Butedale o n
the 31st of October to Anacortes where it arrived on the 13th
of November, 1923. The raft started with 998,436 feet bu t
only 162,196 feet arrived at Anacortes . The trial judge con-
cluded that what was insured was a distinct entity, i .e., a deep-
sea raft that was put in an intact mass to withstand sea weather ,
and held that there was a constructive total loss and the Insur-
ance Company was liable under the policy .

The appeal was argued at Vancouver on the 8th and 9th of
December, 1924, before MACDONALD, C .J.A., MARTIN and Mc-
PnILLIPS, JJ.A .

J. I3. Lawson, for appellant : They contend there was a
constructive total loss notwithstanding a portion of the raf t

Argument arriving at its destination (162,196 feet out of approximately -
one million feet that was in the raft) . We say this is really a
cargo and not in the nature of a ship and the principles tha t

Jan . 6 .
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apply to a hull do not apply to a cargo and therefore do not
apply here . This is a collection of logs valuable only as logs.
The covering note and policy both shew it was a 	 cargopolicy :
see Halsbury's Laws of England, Vol . 17, p. 485, par . 960 ;
Lowndes's Marine Insurance, 2nd Ed ., 138. He did not insur e
against partial loss .

Davis, K .C., for respondent : He rests his case on the point
that these logs are cargo . It is not cargo under the definition
as cargo is something "conveyed in a ship ." This was more
in the nature of a ship. A deep-sea raft is something different
from the ordinary raft . It must be taken in the constructive
total loss principle and there was a total loss of the entity : see
Arnould on Marine Insurance, 10th Ed ., Vol. 1, p. 1 . This
was not a ship but it was in the nature of a ship.

Lawson, in reply.

Cur . adv. vult .

6th January, 1925 .

MACDONALD, C .J.A . : The action is on an insurance contract ,
insuring what is called "a deep-sea raft," a raft of logs . The
point involved is a very narrow one . It was contended by Mr .
Davis that a deep-sea raft cannot be considered to be cargo, or
goods under the contract in question, whereas, the opposite i s
contended for by Mr . Lawson . If the raft is to be regarde d
as of the nature of a hull or ship, an entity apart from its
component parts, then it is admitted that the insurance money IACOONALO ,

must be paid . On the other hand, it is admitted that if the

	

C .J .A .

subject-matter of the policy is to be regarded as cargo, then n o
insurance money is payable, since part of the raft arrived a t
destination.

Mr . Davis made much of the construction of the raft . It was
more strongly built and different in construction to the ordinar y
raft of logs. He, therefore, compared it to the hull of a ship ,
fit to make a sea voyage . For my part, I cannot see that it s
peculiar construction is of special importance in the considera-
tion of this appeal . As constructed it was less likely to brea k
and more likely to stand the storms of the sea than an ordinar y
raft confined by boom logs and chains . This raft had to pass
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through very dangerous seas between the point of the commence-
ment of the tow and its destination. It had also to be towe d
a long distance and it was, no doubt, constructed with referenc e
to these facts . It was to be towed from Cumshewa, north of th e
Island, to Anacortes, in the State of Washington, where it wa s
to be delivered to the plaintiff and sawn into lumber . I say
sawn into lumber, because there is no evidence that it was t o
be taken beyond Anacortes. If it had been intended to take i t
to some other port, a port, for instance, in South America, w e
would not have lacked evidence of that intention . No one has
ventured to say that it was intended to be taken beyond Ana-
cortes. I think the logs of which the raft was composed mus t
be regarded as goods bound together for the purpose of trans-
portation. That was the purpose of the raft . It had none of
the attributes of a hull and all of the attributes of cargo, excep t
that it was not stowed in a ship .

I therefore think that the subject-matter of the insuranc e
was of the nature of cargo . But apart from this, the partie s
have indicated their understanding of the matter . Turning to
the covering note, we find these words :

"Binding in accordance with the terms and conditions of an ordinar y
English cargo policy, as issued by this Company . "

And on the face of the policy itself, we find the words : "Cargo
Policy, No. V3/43S." Now, if the thing insured was not
considered by the parties to be cargo, to be transported as such ,
why were these references made to cargo policies' Mr. Davi s

argued that the fact that the terms and conditions of a cargo
policy were to be applied to the subject-matter of this insuranc e
does not make it cargo, or the policy a cargo policy. That i s
true, but it s pews that the parties to the contract were at least
thinking of cargo . If they were thinking of something else ,
such as hull insurance, one would expect them to have made th e
terms and conditions of a policy of hull insurance applicable t o
this subject-matter .

I. would allow the appeal .

~ZIA1TIN, J .A . : In my opinion the learned judge below ha s
taken the right view of this matter in holding this special kind
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of "deep-sea raft" to be insured as a distinct entity, upon which COURT OF
APPEAL

the insured is entitled to recover, upon the facts, as and for a
constructive total loss . Too much attention should not, I think,

	

192 5

be paid to the form of "cargo policy" which was being adapted Jan . 6 .

in the quick endeavour to meet new conditions for which it MORRISON

was not really appropriate . The property insured was what MILL Co .
v.

is called a Davis raft, a recent, comparatively, invention in the QUEE N

construction of timber rafts for deep-sea transportation requir- ;NCoof CE
ing special construction and equipment to meet that class of AMERICA

navigation, and such a cylindrical self-contained raft is as far
removed from an ordinary raft as it is from a scow or barge ,
with deck or hull cargo accommodation, and possesses feature s
and qualities for navigation and otherwise which are quite dis -
tinct from ordinary rafts for use in sheltered waters ; and the MARTIN, J.A.

mere fact that the policy covers the delivery of said raft to
Anacortes, U.S.A., only, did not deprive it of those valuabl e
special qualities which would be still available for its furthe r
economical and speedy transportation to any other port after
arrival at Anacortes, should its owners think fit to make a
contract to that effect.

I would, therefore, dismiss the appeal .

McPHILLIPS, J .A . : The appeal, in my opinion, cannot suc-
ceed .

The learned trial judge arrived at a conclusion that canno t
be held to be wrong ; on the contrary, a conclusion which I
consider to be eminently right.

In considering contracts entered into by parties where doubts MOPNILLIPS,

arise, where ambiguities exist, or inaccuracies of expression

	

J .A.

appear in the writings, equity looks to the substance and no t
to the form. (Counter v . Macpherson (1845), 5 Moore, P.C .
83 at p. 108 ; Mackay v. Dick (1881), 6 App. Cas. 251 at p .
263 ; Hexter v. Pearce (1900), 1 Ch . 341) . Now, what was
the risk really undertaken here by the appellant, the Quee n
Insurance Company of America ? It was a marine risk . The
covering note, it is true, has contained therein the words :

"Binding in accordance with the terms and conditions of an ordinary
English cargo policy, as issued by this Company ."

33
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Attached to the covering note, though, we have the following ,
which rebuts the contention made that the insurance was a carg o
risk. It supports the submission made by the learned counse l
for the respondent that the insurance was not in its nature a
cargo risk at all, but the insurance of the "Davis raft" as a
distinct entity, and such was the holding of the learned tria l
judge :

"Covered against total constructive total loss arising from perils insure d
against including general average and salvage charges, but warranted fre e
from claim for salvage by towing vessel ; this insurance to attach an d
cover from time rafts are taken in tow by tug and to continue until sai d
raft shall have arrived at destination named and moored thereat for
twenty-four hours in good safety, or upon commencement of dismantling ,
which ever shall first occur .

"Warranted single tow .
"Warranted to leave Cumshewa prior to September 30th, 1923 .
"If sailing at later date than September 30th, 1923, and prior to

October 31st, additional rate of 2 per cent . "

It is to be noted that it is stated that the covering is agains t
total constructive total loss and the insurance is to "continu e
until said raft shall have arrived at destination and moored
thereat for 24 hours in good safety or upon commencement of
dismantling, whichever shall first occur." This can only mean
that the Davis raft is to be delivered intact, not broken up, b y
analogy, as in the case of a ship.

The covering note and that which was attached thereto abov e
MCPHILLIPS ,

J .A . quoted was followed by the policy, it bearing date the 31st o f
October, 1923, the covering note bearing date the 24th o f
September, 1923. The policy reads as follows : [after setting
out the policy the learned judge continued] .

It is to be observed that the form used was a cargo polic y
with variations, notably the numerous provisoes that are usually
found in a cargo policy as to loss arising from certain cause s
to cargo and as to exemption from liability, all indicating tha t
the insurance really was not in its nature cargo insurance wer e
struck out. The policy issued was a somewhat clumsy effort t o
cover the particular risk undertaken, a risk, no doubt, somewha t
unique in character, but analogous to the towing of a ship o r
boat. In these days of quick changes in trade and commerce
and methods of transit, the attempt is always being made t o
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meet the changing conditions, and here, no doubt, the intentio n
was to insure this raft of peculiar construction, known as a
"Davis raft," or, as set forth in the policy, "One (1) deep-se a
raft constructed by T. A. Kelley Logging and Lumber Com-
pany, including equipment in tow of tug `Imbricaria' and `Se a
King' to Anacortes, Wash ." That is the insurance under-
writers find it necessary to adjust themselves to the changin g
conditions of trade and transportation in the commercial world,
and all proper adjustments are attempted to be made. By way
of analogy I would refer to what Lord Shaw of Dunfermlin e
said in Attorney-General of Southern Nigeria v . John Holt and

Company (Liverpool), Limited (1915), A.C. 599 (84 L.J . ,
P.C . 98) at p. 617 :

"The law must adapt itself to the conditions of modern society an d
trade	 "

It will be observed that the policy reads "lost or not lost, "
and although the loss was before the actual date and issuance of
the policy, the policy will govern . The nature of the loss sus-
tained is as set forth in paragraph 10 of the statement of claim ,
which reads as follows :

"10 . The said raft left Cumshewa Inlet on the 21st October, 1923, in tow
of the said tug ` Imbricaria' and on or about the 23rd October, 1923, owing
to heavy seas and gales broke in two and about 65% of raft was lost .
The balance of the said raft was subsequently delivered to the tug `Se a
King' at Butedale and left Butedale in tow of the said tug `Sea King' MCpxILLlps ,

on the 31st October, 1923, and arrived in Anacortes on or about the 13th

	

J.A .

November, 1923, and owing to the condition of the raft and to furthe r
heavy gales and seas encountered in the voyage from Butedale to Anacortes,
the said raft and equipment when delivered at Anacortes were a mer e
wreck and a total loss . "

The case is not one of a claim for partial loss, it is a clai m
for total constructive total loss, and it was admitted upon the
argument that if the insurance was not in its nature carg o
insurance, but insurance of the raft as a distinct and separate
entity as a ship or boat, then it would rightly be a total con-
structive total loss .

It was strongly contended, and I think rightly, that th e
written matter in the printed forms used should be given th e
controlling weight when there is any doubt or ambiguity, and
it is clear that applying that as a rule the insurance of the raft

COURT OF
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COURT OF was insurance as a separate entity, such as a ship or boat in tow .
APPEAL

It is to be further considered that the raft is so constructed
1925 that it may be towed out in the open sea and it may no t

Jan . 6 . necessarily be retained and dismantled at the port to which it i s

MORRISON to be taken, it may be later decided to take the raft to anothe r
MILL Co. port . There is a distinct value in the raft in its constructe d

v .
QUEEN state.

IN
COoFCE

	

It is reasonable to say that the insurance was against a marin e
AMERICA loss of the raft in its constructed state, and it seems idle to

contend that the insurance effected was an insurance of the log s
as goods and as some of the logs were recovered there is no con-
structive total loss. The witness Gilkey, in his evidenc e
describing the raft as constructed, said :

"You have just an intact mass which is supposed to stand a lot o f
weather—a lot of rough towing. It is virtually one solid mass then . "

The class of insurance here is undoubtedly one of novelty, bu t
the method of transportation of logs across treacherous waters ,

mermLLIPS .
J .A . has brought about the construction of what is known as the

".Davis raft," capable of being towed to the open sea and taken
from port to port . The raft cannot be viewed as a collection o f
logs, there is a distinctive value in the constructed state of the
raft, and it is reasonable that the raft as such should be insured ,
and, in my opinion, upon the facts of the present case, it was
insured and there has been a constructive total loss entitlin g
the respondent to recover, and the judgment the respondent
obtained below should, in my opinion, be affirmed .

Appeal dismissed, Macdonald, C.J.A.

dissenting.

Solicitor for appellant : James H. Lawson.

Solicitors for respondent : Burns & Walkem .



XXXIV.] BRITISH COLUMBIA REPORTS .

GRAY v. FORD AND FORD .

Conveyances—Husband to wife—Mortgage on other property of husband—
Personal covenant—Interest in arrears at time of conveyances—Bona
fides—Action to set aside.

The plaintiff loaned the defendant $3,000 on certain property in 1914, an d
in 1915 after the mortgage had fallen in arrears the defendant con-
veyed two other properties to his wife . The plaintiff then recovere d
personal judgment on the covenant contained in the mortgage, but
not being able to realize the amount of his loan brought action to se t
aside the conveyances from husband to wife. The defendants set u p
an ante-nuptial agreement made in Ontario in 1902, whereby the
husband was to give the wife the home in which they lived and the
money obtained from a sale of the home was ultimately invested in
the lots in question . It was held by the trial judge that the convey-
ances were made with intent to defraud the plaintiff, and set them
aside .

Held, on appeal, affirming the decision of MCDONALD, J. (MARTIN and
McPHZLLZPs, JJ .A . dissenting), that the evidence justified the con-
clusion to which the trial judge arrived and the appeal should be
dismissed.

A PPEAL by defendants from the decision of McDoNALD, J .
of the 26th of May, 1924, in an action for a declaration tha t
two conveyances of certain lands in Vancouver dated the 30th
of July, 1915, made by Chester B . Ford to his wife Clara Ann
Ford are fraudulent and void as against the plaintiff . On the
6th of May, 1914, the plaintiff loaned the defendant Cheste r
B . Ford $3,000 on a mortgage secured by certain other property .
When the said transfers were made the defendant Chester B .
Ford was in default on his mortgage . The defendant Clara Ann
Ford claimed that there was an ante-nuptial agreement made i n
Peterborough, Ontario, in 1902, whereby Chester B . Ford was
to give her a home in Peterborough. This agreement was
carried out and subsequently in 1904 she sold the property sh e
had acquired for $2,100 and through her husband as truste e
bought a quarter section near Didsbury, in Alberta, for $2,000 .
In 1906 she sold this quarter section for $6,400 . In 1907 the
two properties in question were bought with this money by her
husband for her but through carelessness was not transferred
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192 5

Feb . 4 .

GRA Y
V .

FOR D

Argumen t

MACDONALD,
C .J .A.

to her until 1915 . The trial judge found that the sales wer e
made with intent to defraud the plaintiff and set aside th e
transfers . The defendants appealed .

The appeal was argued at Vancouver on the 28th, 30th an d
31st of October, 1924, before LcDONALD, C.J.A., MARTIN,

McPIIILLIPs and MACDONALD, JJ.A .

Craig, I .C . (E. S. Davidson, with him), for appellants : The
point is that the creditor had adequate security when th e
transfers attacked were made . If this is so he cannot succeed :
see The Sun Life Assurance Company of Canada v . Elliot t

(1900), 31 S.C.R. 91 at p. 95 ; Davies v. Dandy (1920), 3 0
Man. L.R. 306 ; Crombie v. Young (1894), 26 Ont. 194.
Where a wife hands over her property to a husband a pre-
sumption of trust arises : see Halsbury's Laws of England ,
Vol . 28, p . 57, par. 107 ; National Bank v . Insurance Co .

(1881), 104 U.S. 54. On the pleadings the action is founde d
on the Statute of Elizabeth only.

Jamieson, for respondent : The circumstances here were such
as to arouse suspicion when the transfers in question were made
and there should be corroboration of the wife's evidence as t o
the ante-nuptial agreement : see Loop v . Smith (1915), 51
S.C.R . 554 ; Lewin on Trusts, 12th Ed., 1151 . As to the
effect when about to engage in a hazardous business see New -

lands Saw-Mills Ltd. v. Bateman (1922), 31 B.C. 351 at p.
357 ; see also Holten v . Vandall (1900), 7 B .C. 331. She did
not get a transfer for 20 years which is a bar to her clai m
under the equitable doctrine : see Penhall v. Elwin (1853), 1
Sin. & G. 258 ; Cunningham v . Curtis (1897), 5 B .C. 472 ;
French v. French (1855), 25 L.J ., eh: 612. On the question
of the husband holding as trustee for the wife see Glaister v.

Hewer (1803), 8 Yes . 195 ; Alexander v . Barnhill (1888) ,
21 L.R. Ir. 511 at p. 515 .

Craig, in reply.
('ui . ad r . cult .

4th February, 1925 .

iACDoNALD, C.J .A. : The onus was on the plaintiff to prov e
that be was a creditor of the defendant Chester B . Ford ; that
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Ford was insolvent, and that being in that situation he con-
veyed his property to his co-defendant, his wife. The defendant s
might rebut the intent by shewing that Clara Ann Ford was a
creditor of her husband, or that her husband was a trustee o f
the property for her .

After a full consideration of the evidence, I agree with th e
result arrived at by the learned judge, and therefore woul d
dismiss the appeal .

MARTIN, J.A . : With all respect for contrary opinions, I
would allow this appeal upon the ground, shortly, that there
was, in my opinion, no intent to defraud, but on the contrar y
the transaction was a bona fide attempt on the part of the hus-
band to account to the wife for the considerable sums of money
that he for long had in his hands belonging to her : the case i s
unusual in this important respect, and its consideration shoul d
start from this important fact, viz ., that there can be no reason-
able doubt that the wife was the absolute owner of a valuabl e
estate in Ontario, and it has not been shewn that she ever eithe r
gave or had the intention of giving the proceeds thereof to her nsARTrrn, a .A .

husband, but simply entrusted them to him to invest on her
account. Nor do I take the view, in the face of the independen t
valuation made for the lender, the mortgagee, that the defend -
ants at the time in question believed the property was not a
complete security for the mortgage . If the wife had sued to
declare the husband a trustee of the property, she would, i n
my opinion, have been entitled to succeed ; and at least he was
her creditor to the extent of about $6,000. The facts are not,
as I view them, in substantial dispute : it is the inference to b e
drawn from them that gave me concern .

IIcPTizzr.IYS, J .A . : This appeal, in my opinion, should suc -
ceed. With great respect to the learned trial judge I cannot
agree that the evidence shews that there was any intentio n
established on the part of the defendants (husband and wife) MCP J

.
AA

LIPB ,

to delay, hinder or defraud creditors of the defendant Cheste r
B. Ford (the husband) . The facts adduced at the trial do not ,
as I scan and weigh them, establish any infraction of the statute
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(Cap. 93, R .S.B.C. 1911) . Here we have conveyances attacked
in 1924 which were made and delivered in 1915, and for whic h
indefeasible titles issued to the defendant Clara Ann Ford (th e
wife) in 1915. At the time the conveyances were executed and
delivered by the husband to the wife the plaintiff had a mort-
gage upon lands of the husband, which had been valued by a n
experienced valuator, and the loan was recommended and
approved by the solicitors for the plaintiff, the valuation skew-
ing a very substantial value over and above the money advance d
thereon. In 1922 only was a judgment recovered for money s
due and unpaid under the mortgage by the plaintiff against the
defendant Chester B. Ford, and it was not until 1924 that thi s
action was commenced . The facts shortly would appear to be
that the defendants married in the Province of Ontario, th e
marriage only being agreed to if a home was provided in
Ontario . This was done and the property was bought in th e
name of the wife, and it was her property, being in accordanc e
with the ante-nuptial contract made . Later the wife was no t
averse to going to Western Canada, and the land in Peter -
borough, Ontario, the property of the wife, was sold for $2,100 .
The wife handed $2,000 to the husband to buy a farm or hom e
in Alberta. This was done and the husband and wife went into
occupation of the farm and carried it on for some time, finally
selling it for $6,400 . The husband took title to the farm in
his own name, but on the facts, it is clear that he held the lan d
as trustee for his wife. The husband engaged in real estate
business in Vancouver, and purchased and sold lands . In
1907 the lands called in question in this action were purchase d
with the moneys of the wife which the husband had retained ,
but the conveyances were taken in the name of the husband, th e
intention being that the wife should again have a home . It
would appear that on the 25th of \larch, 1915, the wife de-
manded from her husband a conveyance of the lands, and tw o
conveyances were made in March, 1915, and July, 1915, and
later certificates of indefeasible title were obtained in 1915, in
the name of the wife . The moneys obtained by the husban d
from the wife were throughout moneys which represented th e
consideration for marriage, and it certainly would be most in -

COURT OF
APPEAL

1926

Feb . 4 .

GRA Y
v.

FORD

xcPxiLLIPS ,
J .A .
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equitable that the wife should, after all these long years, be held COURT O F
APPEA L

to have forfeited this consideration, the highest form of con-
sideration known to the law.

	

192 5

The transactions attacked (the conveyances of the land) can Feb .4.

only be said to be right conduct upon the part of the defendant
GRA Y

and, in my opinion, that which he could have been compelled to

	

u .
FOR D

do in a Court of Equity, i .e ., in recognition of the trust to hold
the lands for the wife, the purchase-moneys therefor being th e
moneys of the wife (Bennet v . Davis (1725), 2 P. Wms . 316 ;
Dixon v. Dixon (1878), 9 Ch. D. 587 ; Alexander v. Barnhil l

(1888), 21 L.R. Ir . 511 ; Wassell v. Leggatt (1896), 1 Ch.
554 ; In re Harkness and Allsopp's Contract (1896), 2 Ch .
358, per North, J. at p . 362 ; Mercier v . Mercier (1903), 2

Ch . 98 ; 72 L.J., Ch . 511) .

No evidence was adduced to satisfactorily controvert the valu e
of the land mortgaged to the plaintiff by the husband, i .e., that
it was ample security. With the greatest deference to th e
learned trial judge, he would appear to have proceeded upon
what he considered was public and general knowledge, whic h
cannot be accepted as against the concrete evidence adduced a t
the trial . The present case cannot in any way be deemed to
bring in question a voluntary conveyance of land . What the
husband did, in my opinion, he was bound to do	 execute hi s
trust. Further, the plaintiff was a secured creditor and at the MCPHILLIPS,

time the impeached conveyances were made it cannot be said

	

J .A.

that the land mortgaged to him was admittedly insufficient .
The evidence does not support this contention (The Sun Life

Assurance Company of Canada v . Elliott (1900), 31 S.C.R .

91 at pp . 95-96) . The head-note to Crombie v. Young (1894) ,
26 Out. 194, well indicates the legal proposition laid down by
the Common Pleas Division in that case, it reads :

"Mortgagees of land are not, merely by reason of their position as such,
creditors of the mortgagor within the 13 Eliz . eh . 5, nor is the mortgage
debt a debt within that statute, unless it is shewn that the mortgag e
security at the time of the loan was of less value than the amount thereof .

"Where, therefore, shortly after the making of a mortgage, the mort-
gagor, otherwise financially able to do so, made a voluntary settlement o n
his wife of certain property, the value of mortgaged property at the tim e
being greatly in excess of the amount of the loan, and deemed by all parties
to be ample security, and no intention to defraud being shewn, the settle-
ment was upheld, although, from the stagnation in real estate when the



MCPHILLIPS,
J .A .

	

(1903), 72 L.J ., Ch . all, 512) .
This case must be differentiated from all the eases where tha t

which is attacked is the voluntary settlement of lands of th e
husband upon the wife. The lands here, owing to the resulting
trust, are the lands of the wife, even were the settlement a
voluntary one, though the facts in the present ease would no t

COURT OF mortgage matured, a sale of the property for the amount of the indebted -
APPEAL ness thereon could not be effected ."

1925
The valuation the plaintiff received at the time of the making

Feb . 4 . of the loan of $3,000 was $S,000, the valuation being made fo r
the plaintiff at the time of the loan, and even in 1915, at the
time of the impeached conveyances, the valuation as given b y
the same valuator was $4,000 to $5,000 .

The plaintiff, a judgment creditor, is not entitled to complai n
of the impeached conveyances upon the particular facts of th e
present case ; the lands were never the lands of the husband.
That title to the lands was at one time in him does not advanc e
matters at all, as the lands were bought in the name of th e
husband with the money of his wife, and it is a ease of a result-
ing trust in her favour. The plaintiff as a judgment creditor
can only look to property of the judgment debtor, not property
held by him in trust for another, which is this case. It is clear
here, that there never was any intention on the part of the wife
that the lands bought with her money were to be a gift to th e
husband, therefore, there was a resulting trust in favour of th e
wife . That being the ease, how is it possible to admit of th e
plaintiff, a judgment creditor of the husband alone, challengin g
the conveyance to the wife which was the carrying out of th e
duty imposed upon him of executing, when called upon, th e
trust in the lands in favour of his wife? (_Merrier v . Mercie r

GRA Y
V .

FOR D
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support the judgment under appeal. I would refer to what
Perdue, C.J.M., said at pp. 309, 310 in Davies v. Dandy

(1920), 30 Man. L.R. 306 :
"The circumstances in this ease are very like those in Groin Sic v . Young ,

26 Ont . 194 . There the defendant shortly after making a mortgage mad e
a voluntary settlement of other property on his wife . The value of th e
mortgaged property was at the time greatly in excess of the amount o f
the loan and was deemed by the parties to be ample security . No intention
to defraud was shewn, but owing to a stagnation in real estate when th e
mortgage matured the property could not be sold for the amount due upon
it . It was held by the Divisional Court that a mortgage debt was not
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within the statute, 13 Eliz ., ch. 5, unless it is shewn that the mortgage COURT O F

security at the time of the loan was of less value than the amount loaned . APPEA L

The mortgage upon which the plaintiff in the present case bases his clai m
to be a creditor of Dandy was given by Livingstone to Mrs . Davies to

	

1925

secure a balance of purchase-money of the block in question, the purchase

	

Feb . 4.
price being $50,000, and there being only $25,000 of mortgages having
priority over it . The Davies are hardly in a position to say that the

	

GRAY
security was not at the time worth the amount of the mortgage ."

	

ro
Here we have the valuation at the time of the placing of the FOaD

mortgage, $8,000, the mortgage being only for $3,000, and at th e
e of the trial of this action placed at $4,000 to $5,000 . Then

if it is a material question, and the matter is to be further
pursued, there was in nothing that was done, any intention t o
defraud. How could there be the intention to defraud where
that done was the execution of a trust that the husband wa s
bound to carry out ? In this connection I would refer to wha t
Cameron, J.A. said in Davies v. Dandy, supra, at pp . 310-11 .

The language of Cameron, J .A. is exceedingly apposite to
the facts of the present case. With every deference to the mcPHILraBS,

learned trial judge, I cannot agree that in this case the finding

	

J .A .

of fact of the learned trial judge is supported by the evidence.
I would also refer to what Dennistoun, J .A. said at pp. 314,
315, in Davies v . Dandy, supra. There is some analogy i n
some of the facts referred to to the facts of the present case.

I have at some little length dealt with the authorities in case s
where the conveyances impeached were founded upon no con-
sideration, but when it is considered here that the lands were
always in equity the lands of the wife, it is really not necessar y
to review the state of the law in such cases, as this case cannot b e
said to be in that category. Here the attempt is on the part o f
the judgment creditor to pay himself not out of the property of
the judgment debtor but out of the property of the wife of th e
judgment debtor, and that attempt, in my opinion, has wholl y
failed .

I would allow the appeal .

MACDONALD, J .A . : I would dismiss the appeal .

	

MACDONALD,

Appeal dismissed ,
Martin and McPhillips, JJ .A. dissenting .

Solicitors for appellants : Hunter & Davidson .
Solicitors for respondent : Wilson & Jamieson.
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PEARSON AND PEARSON v . READ.

Negligence—Motor-vehicle—Driving in fog—Pedestrian injured—By-law t o
prevent traffic blocking—Breach.

Driving a motor-vehicle in a thick fog within the City of Vancouver is no t
in itself negligence .

A by-law of the City of Vancouver provides that "Any person who operate s
or drives any vehicle	 in or through any of the streets of the
city shall	 when travelling at the rate of a walk 	
keep as close as possible to the right-hand curb . "

Held, that it was passed solely to prevent the blocking of traffic and the
breach thereof is not in itself negligence on which an injured pedestrian
can base an action for damages .

Gorris v . Scott (1874), L.R. 9 Ex. 125 ; 43 L.J ., Es . 92 applied .

ACTION for damages for injuries sustained by a pedestrian
who was run into and knocked down by the defendant 's car
from which she sustained a broken leg. The facts are set ou t
fully in the reasons for judgment . Tried by MCDONALD, J.
at Vancouver on the 7th of January, 1925 .

J. Edward Bird, for plaintiffs .
McPhillips, K .C., for defendant .

19th .January, 1925 .

McDoNALD, J . : On the 6th of November, 1923, the defend-
ant was driving a Ford coupe in a westerly direction on Broad -
way, in the City of Vancouver, and passed the intersection o f
Broadway and Heather Street shortly after 9 o 'clock in the
evening. There was a very heavy fog in the vicinity, so thic k
that the driver could not see beyond the front of his car. The
plaintiff with a companion, Mrs . Richardson, had walked from
her home southerly along Heather Street to Broadway with th e
intention of taking a street-car going easterly on Broadway .
Having crossed Broadway to the point where the easterly boun d
street-car would stop, they waited a few moments and, as th e
car (lid not come, decided to return home and recrossed Broad -
way. They stood on the sidewalk on the north side of Broad-
way discussing the question of going to a moving picture theatr e
when they heard a car coming and they decided to cross Broad -

524
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way again and board that car. As they crossed the street, MCDONALD,J .

when Mrs . Richardson, being a foot or so ahead, had reached

	

192 5

the devil's strip, the left front corner of defendant 's car struck
the plaintiff, Mrs . Pearson, and knocked her down, breaking
her leg. She, with her husband as co-plaintiff, sues for th e
damages resulting therefrom. I am satisfied, on the evidence ,
that the defendant was proceeding at about five or six miles an
hour in low gear, and was keeping a sharp lookout and was, a s
he crossed Heather Street and approached the place where th e
accident occurred, sounding his horn at short intervals . After
the impact occurred his car proceeded only a very few fee t
before he stopped it, for the plaintiff, Mrs . Pearson, was found
lying beside the left door of the motor-car . It is suggested tha t
the defendant was guilty of negligence in that he had thre e
people with himself in this small Ford coupe, and that by reaso n
of the crowding his vision was obstructed . No negligence i n
this regard is established . I accept the evidence that the de-
fendant was hampered neither in the operation of his car no r
was his vision obstructed on this account.

The two main grounds of negligence which are relied on are :
(1) that the defendant, in view of the very thick fog that pre-
vailed, ought not to have been driving his car at all, and (2 )
that, in any event, he was committing a breach of City By-la w
No. 1496, section 19 (1), which provides in effect as follows :

"Any person who operates or drives any vehicle	 in or through

any of the streets of the city shall	 when travelling at the rate o f

a walk	 keep as close as possible to the right-hand curb."

As to the first ground, Mr . Bird contended that it was negli-
gence to drive a vehicle in the City of Vancouver in a fo g
through which the defendant could not see where he was pro-
ceeding ; that if a driver came into a fog so thick, as prevaile d
on the evening in question, he should pull up to the curb an d
leave his car there. It would follow, I suppose, that the stree t
railway cars must also remain stationary until the fog cleare d
away. No authority was cited for such a proposition, and I a m
not prepared to hold that the law imposes such an obligation .
Any one familiar with Vancouver fogs knows that at one poin t
the air might be quite clear and only a block or two away one
may find an impenetrable fog through which he must proceed

Jan . 19 .
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MCDONALD, J . for a block or so and then find the atmosphere clear again . To
1925

	

use a common expression, the fog is found in pockets and thes e

Jan . 19 . pockets are carried from place to place by the slightest breeze .
From that standpoint, if from no other, it seems to me that th e

PEARSON suggestion of plaintiffs' counsel is entirely impracticable. The
READ driver must, of course, in driving in the fog, as was pointe d

out by the learned Chief Justice in the Court of Appeal i n
Beauchamp v . Savory (1921), 30 B .C. 429, proceed very, very
carefully (as the defendant was doing in the present case), an d
must observe every precaution to warn and avoid pedestrian s
(who, of course, must also take great care in such circum-
stances), but it seems to me that no further obligation is impose d
upon such driver .

As to the second ground of negligence, which was mainl y
pressed upon the ground that the defendant was admittedly no t
driving close to the curb but was proceeding along the right -
hand car-tracks in order to enable him to more easily follow
the road, again I think the plaintiffs cannot succeed. In the
first place, the defendant's car was, as stated, proceeding at fiv e
or six miles an hour. The only evidence as to what is "th e
rate of a walk" was given by a witness who stated that he under -
stood it to be four or five miles an hour. I think the witnes s
is mistaken in this, as I should say that it is common knowledg e
that three or four miles an hour is as fast as most people walk .

Judgment In any event, it was not proven that the defendant 's car was pro-
ceeding at the rate of a walk, and therefore the by-law i n
question does not apply . Even if am wrong as to this finding,
I think there is another ground on which the defendant shoul d
succeed. Obviously the purpose of this section of the by-la w
is that the driver, who is proceeding as slowly as one woul d
walk, must keep by the curb so that others passing him, going
in the same direction, may have room on his left to pass, an d
so that he may not block the traffic . If that be so, the principle
laid down in Dorris v . Scott (1874), L .R. 9 Ex. 125, would
apply, inasmuch as the City Council, in passing this regulation ,
did not contemplate the protection of pedestrians but had i n
view solely the purpose of preventing a slowly moving vehicl e
from blocking traffic .
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In view of the above findings, it becomes unnecessary toMCDONALD,J .

consider the question of contributory negligence .
Regrettable as the accident was, I am of opinion that th e

action must be dismissed.
Action dismissed .

WOOD v. BRITISH COLUMBIA ELECTRIC RAILWAY MoRRISON, J .

COMPANY, LIMITED .

Damages—Collision between automobile and tram-car—Girl riding i n
automobile killed—Action by father of —Defendant's admission of
negligence—Evidence as to damages—Verdict of jury—No proof o f
father being girl's executor—R.S.B.C . 1911, Cap. 82, Sec . 4 .

In an action for damages by the father of a girl killed in a collision
between an automobile and tram-car, the defendant admitted negli-
gence and after the jury assessed the damage and was discharged, on
motion for judgment counsel for the defence moved for dismissal on
the ground that the father of deceased was not shewn to be he r
executor .

Held, that as the defendant admits negligence and the trend of the tria l
turned on the question of the reasonable probability of a pecuniary
benefit to the parents during the girl's life and the quantum of
damages upon which all available evidence was adduced and place d
before the jury which could not be affected in any way by evidenc e
as to whether or not there was an executor, evidence of the plaintiff
as to executorship (which was to the effect that there was no executor )
should be allowed in .

Banbury v. Bank of Montreal (1918), 87 L.J., K .B. 1158 and Cropper v.
Smith (1884), 26 Ch . D . 700 at p . 710 applied .

M OTION for judgment after verdict and after the jury
was discharged in an action for damages for negligence, th e
plaintiff's daughter while riding in an automobile with another
person having been killed owing to the collision of the auto-
mobile with a tram-car of the defendant . The defendant ad-
mitted that there was negligence and on the trial the evidenc e
was confined to the question of damages there being no evidence
submitted for the defence. The jury brought in a verdict for

192 5

Jan . 19.

PEARSO N
V.

READ

192 5

Jan. 22 .

WOOD
V .

B .C .
ELECTRIC

RY. Co .
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MoRRlsov, J . the plaintiff for $4,158, and after the jury was discharged, on

1925

	

motion for judgment, the learned judge having reserved leav e

Jan . 22 . to apply to dismiss the action, counsel for the defence submitte d
that if there were an executor or administrator the plaintiff

\

OD could not have brought this action until after the expiratio n
B .C.

	

of 6 months. The action was brought within 6 months an d
ELECTRIC
Ry. Co . there was no allegation in the pleadings that there was no

executor or administrator and no proof thereof, therefore unles s
the judge allowed evidence to be given of these facts after th e
discharge of the jury, judgment could not be given for th e
plaintiff, relying on section 4, Cap . 82, R.S.B.C. 1911. He
cited in support thereof Makarsky v. C.P.P . (1904), 15 Man.
L.R . 53 ; Smith v. Kay (1859), 7 H.L. Cas. 750 ; Fruhauf v .

Grosvenor & Co. (1892), 61 L.J., Q.B. 717 ; Seear v . Lawson

(1880), 16 Ch. D. 121 ; Read v. Brown (1888), 22 Q.B.D.
128 at p . 132 ; Bradley v. Chamberlyn (1893), 1 Q.B. 439 at
p . 441 ; Hollis v . Marshall (1858), 2 II, & N. 755 ; Davis v .

James (1884), 26 Ch . D. 778 at p. 780. Heard by Mouxzsox ,
J. at Vancouver on the 5th of January, 1925 .

Argument

J. W. deB. Farris, K.C., for the motion .
McPhillips, K .C., contra .

22nd January, 1925 .

MoRR,ISON, J . : The plaintiff's daughter whilst riding in an
automobile with another person was killed owing to the collisio n
of the auto with a tram-car of the defendant . Negligence, as
pleaded, was admitted by the defendant . A jury rendered a
verdict in favour of the plaintiff for $4,158, which they appor-
tioned between the plaintiff and his wife. The action wa s
commenced within six months of the deceased 's death .

Judgment This is a motion for judgment after verdict and after the
jury was discharged. The transcript of the proceedings im-
mediately the case was called, having to do with the points no w
involved, is as follows :

"dr .dfcPhiilips : I have shortened this trial by making admissions . 1
will admit that the accident was caused by the joint negligence of th e
driver of the automobile and of the tram car, and I will admit that as th e
deceased was not responsible for the acts of the motor driver that in tha t
case the Company is liable for the negligence, but I do not admit any
damages, nor the right to get damages .
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"THE COURT : There is practically nothing for the jury unless the MORRISON, J .
question of damages is presented to them .

	

'"— '
"Mr . Wismer : If there are any damages, the question is, how much?

	

1925

"Mr. McPhillips : Yes .

	

Jan . 22 .
"Mr . Wismer : That shortens it considerably . "

The trial then proceeded, the evidence being confined to the Wv on

question of damages. The transcript shows what took place at

	

B .C.
ELECTRIC

the conclusion of the plaintiff's evidence :

	

ItY . Co .

"Mr . Wismer : That is the ease.
"Mr . McPhillips : There is no evidence, my Lord . I submit formall y

that there is no evidence to go to the jury on the question of damages.
I do not give any evidence, my Lord. My learned friend goes to the
jury first .

" [Counsel addressed the jury] ."

Mr . McPhillips, than whom there is no member of the Ba r
relies less upon any technical phase of a case, now submits tha t
the plaintiff, who is the father of the deceased and was no t
shewn to be her executor, cannot sue and asks to have the action
dismissed, relying on R .S.B.C. 1911, Cap. 82, Sec. 4. I had
reserved leave to apply to dismiss in accordance with what I
may venture to say is now the established practice . Counse l
did not then enumerate the grounds upon which he based hi s
application . Mr. Farris, on behalf of the plaintiff, contend s
that the defendant is estopped on this application from raising
that ground . That had the defendant advanced that objectio n
in his application to dismiss, when leave was reserved to appl y
later and the jury present, the matter could have been dealt Judgment

with and, if necessary, the requisite evidence could have been
forthcoming . It is now also sought to have the plaintiff re -
called, notwithstanding the jury has been discharged, to prov e
that there is no executor of the deceased . The defendant admit s
that the death of the plaintiff's daughter was caused by thei r
negligence, and that if it could be shewn that there was a
reasonable probability of a pecuniary benefit to the parents
from the daughter during her lifetime, they, the defendants ,
would submit to pay such reasonable sum as the jury shoul d
award. The trend of the trial turned on the question of th e
existence of such probable pecuniary benefit and the quantum
of damages . All the available evidence on that aspect of the
ease, which may be termed the merits, was adduced and place d

34
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MoxRlsoN, J . before the jury, which could not in any possible way hav e

1925

	

been assisted in coming to a verdict on such merits by evidenc e

Jan . 22 . as to whether or not there was an executor . That then makes
apposite such cases as Banbury v. Bank of Montreal (1918) ,

WOOD

v.

	

87 L.J ., K.B. 115'8, and especially Cropper v. Smith (1884) ,
B.C.

	

26 Ch. D. 700, where Bowen, L.J., at pp. 710-11, says :ELECTRIC
RY . Co . "Now, I think it is a well established principle that the object of Court s

is to decide the rights of the parties, and not to punish them for mistake s
they make in the conduct of their eases by deciding otherwise than i n
accordance with their rights. Speaking for myself, and in conformity wit h
what I have heard laid down by the other division of the Court of Appea l
and by myself as a member of it, I know of no kind of error or mistake
which, if not fraudulent or intended to overreach, the Court ought not t o
correct, if it can be done without injustice to the other party. Courts d o
not exist for the sake of discipline, but for the sake of deciding matter s
in controversy, and I do not regard such amendment as a matter of favou r
or of grace	 It seems to me that as soon as it appears that th e
way in which a party has framed his case will not lead to a decision of th e
real matter in controversy, it is as much a matter of right on his part t o
have it corrected, if it can be done without injustice, as anything else i n
the case is a matter of right. "

I have allowed in, over against the objection of Mr. Mc-

Phillips, the evidence of the plaintiff that there is no executo r
Judgment (Banbury v . Bank of Montreal, supra) . In the first place, I

think Mr. McPhillips should have specifically raised the point
of the absence of evidence as to the executor before the jur y
was discharged, having regard to the admissions properly enough
made. I had not in mind that point or I should have put th e
question myself and, if necessary, should have allowed a n
amendment of the pleadings .

If it should be held, however, that I am wrong in allowing
in the evidence, as above stated, then I am of opinion that
there was a waiver as counsel submit .

Mr . McPhillips also submits that the amount of the verdic t
is excessive. As to that, I shall not intervene.
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MAKINS PRODUCE CO v . CANADIAN AUSTRALIA N
ROYAL MAIL LINE .

Contract—Bill of lading—Carriage of goods by sea—Damaged in transit— Feb .2 .

Negligence .
MAKIN S

PRODUCE CO .
In an action by a shipper to recover the loss suffered by damage to a con-

signment of goods carried by sea, the defence that there was a CANADIAN

transfer of ownership to the consignee whereby the plaintiff lost his AUSTRALIA N

right to sue, must be supported by evidence to chew that the bargain ROY
LINE
AL MAIL

between the shipper and the consignee was that no matter what condi-
tion the goods were in, the consignee was bound to accept them .

The ordinary rule as to the basis of damage to goods while carried by se a
is the market price of the goods at the port of discharge at the tim e
of delivery .

A CTION to recover the loss through damage to a consignmen t
of eggs owing to negligence in carriage by the defendant Com-
pany. Tried by 1IuRPnY, J. at Vancouver on the 29th of
January, 1925 .

Bourne, for plaintiff.
Griffin, for defendant .

2nd February, 1925 .

MunpnY, J. : First, as to accord and satisfaction. In my
opinion the statement of defence, as drawn, sufficiently raise s
this plea. I do not, however, consider it substantiated by th e
evidence. My view is that the settlement effected related no t
to the contract to carry the eggs but to the damage to the 6 0
eases admittedly delivered in bad order. The Steamship Com- Judgmen t
pany itself segregated these 60 cases by setting them apart in a
separate pile on the dock . That act I regard as an invitation
by the Steamship Company to open a discussion not on the
breach of the carriage contract qua contract but as to the damage
done to these particular cases . The decision might be other -
wise had the segregation been made on behalf of plaintiffs .

Second, as to the claim of a transfer of ownership to the
Fairmont Company, whereby plaintiffs lost their right to sue .

531

MURPHY, J .

192 5

Statement
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MURPHY,' . Again, I am of opinion this plea is sufficiently raised in th e
1925

	

statement of defence, but I hold it also not borne out by th e

Feb.2 . evidence. Admittedly, if this plea is to succeed, the evidenc e
must shew that the bargain between plaintiff and the Fairmont

MAKIN' S
PRODUCE Co . Company went to the full extent that no matter what the con-

y

	

dition of the eggs, the Fairmont Company was bound to accep t
CANADIA N

AUSTRALIAN and pay for them without any recourse against the plaintiff.
ROYAL MAILMALr The onus of proving this is on the defendant, and I hold suc h

onus not discharged. Such onus, in my opinion, cannot be
discharged by citing isolated paragraphs of a single letter writte n
by plaintiff . All the letters and all proven facts must be con-
sidered. Plaintiff at once admitted liability to the Fairmont
Company, and paid for the damaged eggs—an unlikely cours e
if the situation were as defendant contends. The letters, other
than Exhibit 31, are against the view contended for by defend -
ant. If, as the case now stands, I held the view that the onu s
was satisfied, I would accede to the request of counsel for the
plaintiff to call Makins . As I do not, it is unnecessary to dea l
with the application .

Third, as to the claim not being filed in time . The para-
mount clause which opens with the statement "each clause i n
this document shall be read with the following proviso," is, I
consider, a complete answer to this, because treating the provis o
set out as one qualifying the time limit clause has the effect o f

Judgment
making the time limit clause inapplicable to a cause of actio n
such as that on which I have found defendant liable .

Fourth, basis of damage. I hold this to be market price in
Vancouver at time of delivery . Admittedly this is the ordinary
rule unless the contract contains special conditions. I do not
think, having regard to the fact that the bill of lading is a
contract for carriage by sea, that the provision that the wor d
"loss" therein in reference to the value and cost of good s
at the point and time of shipment is to govern settlemen t
applies to damage done to goods by negligent handling . I am
fortified in this view by the occurrence of the phrase "loss o r
damage" in other clauses of the bill of lading. In assessing
damages I rule that no expense incurred for examination an d
marketing the salved eggs from the 60 cases is to be taken into
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account. I hold the settlement made with regard to these 60 MuxPHY, J .

cases concludes everything in connection with them .

	

1925

Finally, on the matter of adducing further evidence and, if Feb.2 .

necessary, the issuing of further commissions to establish th e
quantum of damage, in view of all that has happened I hold it Pxoauc

MAZ{IN s
E co.

to be in the interest of justice that there should be no restric-
CANnL x

tions placed on plaintiff. All costs incurred, however, because AUSTRALIAN

of this ruling are reserved to be disposed of on the motion to ROYLINEMAIL

enter judgment when damages have been assessed . The assess-
ment is referred to the registrar.

ASSOCIATED GROWERS OF BRITISH COLUMBIA meDONALD,J.

LIMITED v. BRITISH COLUMBIA FRUIT LANDS 192 5

LIMITED AND JOHN JAMIESON . Jan. 23 .

Companies—Proposed contract—Executed by manager of one company— ASSOCIATED
Effect of—Other company not incorporated—Executed after incorpora- GROWERS OF

tion—Right of action—Use of " co-operative" in name—Effect of— BRITIS H

Restraint of trade—Damages--B .C. Stats . 1921, Cap . 10 ; 1920, Cap . COL
v
UMBIA

19, See. 4(2) .

	

BRITIS H
COLUMBIA .

A document containing the terms of a proposed contract between the de-

	

FRUIT

fendant Company and a company about to be formed was executed by LANDS LTD.

the defendant Company's manager on its behalf and handed by him t o

a committee organizing the second company as evidence of the fact tha t

the defendant was willing to enter into the contract as soon as th e

second company became incorporated . After the second company became

incorporated and received its certificate entitling it to commenc e

business it duly executed the document and they proceeded to d o

business under the contract . In an action by the second Company

upon the contract :

Held, that the plaintiff was entitled to sue for damages for breach thereof .

Kelner v . Baxter (1866), L .R . 2 C .P . 174 distinguished .

Where the manager of a company acting in good faith under the authority
which he thought was vested in him and which could have bee n

vested in him under the articles of association executes a contract o n
behalf of the company and the other party accepts him as havin g

authority, the company is bound by his act .

Doctor v . People's Trust Co. (1913), 18 B.C. 382 followed.



534

	

BRITISH COLUMBIA REPORTS .

	

[Vol .

MCDONALD, J. Where a company incorporated under the Companies Act, 1921, includes
`--

	

in its name the word "co-operative" contrary to section 4(2) of th e
1925

	

Co-operative Associations Act, the company is not thereby rendere d

Jan . 23.

	

iIIegal as section 28 of the Companies Act makes a certificate o f
incorporation conclusive evidence that the company was duly incor -

ASSOCIATED

	

porated .
GROwERs of A contract between the plaintiff Company and a grower of fruits and

BRITISH vegetables under which the latter agrees to deliver all his products to
COLUMBIA

v.

	

the company for marketing is not illegal as being in restraint of trade .
BRITIS H

CoLunmA
,uiam

	

CTIOiNN for specific performance of an agreement alleged t o
LANDS LTD . have been made between the plaintiff and defendant whereby

the defendant agreed to deliver all its fruit and vegetables to
the plaintiff for a period of five years and for damages for
breach of said contract . The contract in question was carrie d
out by the defendant Company for the summer of 1923 but in

statement June, 1924, the defendant Company wrote a letter to th e
plaintiff purporting to rescind the contract and refused to be
further bound by it . The facts are set out fully in the reasons
for judgment . Tried by llcDosdu,n, J . at Vancouver on the
19th of January, 1925 .

Craig, K.C., and W . C . Thomson, for plaintiff .
Fulton, K.C., and Ghent Davis, for defendant .

23rd January, 1925 .

MCDoNALD, J . : This is an action brought for specific per-
formance of an agreement alleged to have been made between
the plaintiff and the defendant Company, whereby the defend -
ant Company agreed, for a period of five years, to deliver all
its fruit and vegetables to the plaintiff Company, and for
damages for breach of such contract . At the trial, the plaintiff
expressly abandoned any claim for an injunction, so it remain s
only to deal with the question of damages .

The main defence set up is that the case falls within the
rule in Kelner v. Baxter (1866), L.R. 2 C.P. 174, which case
has been more recently dealt with in In re Northumberlan d

Avenue Hotel Company (1886), 33 Ch. D. 16 and in Natal

Land, &c., Company v. Pauline Colliery Syndicate (1904) ,
A.C. 120. I was, at first, under the impression that these
cases formed an insuperable barrier to the plaintiff's success ,

Judgment
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but, after hearing Mr. Craig's argument and giving the matter MCDONALD, a.
very full consideration, I have concluded that that is not so .

	

1925

In Kelner v . Baxter an agreement was made and executed on Jan. 23 .

January 27th, 1866, between John Kelner, on the one hand ,
and John Baxter and others on behalf of the proposed GROWERS OF
Gravesend Royal Alexandria Hotel Company Limited," on the

COLUMH
other hand, whereby Kelner agreed to sell and Baxter and his

	

v.

associates agreed to purchase on behalf of the

	

company O LUM Hproposed

	

CoLUaKSr A

a stock of wines, etc . The goods were handed over, the cont .- FRUI T
LANDS LTD.

pally was incorporated 20th February, 1866, and the directors
expressly ratified the agreement. The company having col-
lapsed, Baxter and his associates were sued for the price of th e
goods, and were held liable because there was no company in
existence at the time the contract was made and because, whe n
the company did come into existence, it could not then ratif y
a contract made on its behalf prior to its incorporation . There
being a definite contract made by Baxter and his associates on
behalf of a principal which did not exist, and which could not
ratify, Baxter and his associates were, as stated, held personall y
liable upon the contract .

In In re Northumberland Avenue Hotel Company, supra ,

one, Wallis, by his agents, on 24th July, 1882, executed a n
agreement with one Doyle "as trustee for and on behalf of an
intended company to be called The Northumberland Avenu e
Hotel Company Limited," whereby Wallis agreed to grant to Judgment

the company and Doyle, on behalf of the company, agreed t o
take an underlease of certain lands. On 25th July, 1882, the
proposed company was incorporated and its articles of associa-
tion purported to adopt the agreement and provided that th e
company should carry it into effect . The company acted unde r
the agreement, took possession of the lands and expended larg e
sums of money thereon and also paid rent . In 1884 the com-
pany passed a resolution for voluntary winding-up. On a
summons by Wallis's trustee, asking that he be admitted as a
creditor for damages sustained by him, as a result of the breac h
by the company of the agreement in question, it was held that ,
as Doyle contracted, as agent, for a company not yet in exist-
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Judgment

BRITISH COLUMBIA REPORTS . [VoL

ence the company could not, by reason of the rule in Kelner v .

Baxter, ratify the agreement, and the summons was dismissed .

In Natal Land, &c ., Company v . Pauline Colliery Syndicate ,

supra, the Pauline Company claimed the benefit of a contrac t
contained in correspondence carried on in December, 1897 ,
with Mrs . de Carrey, whose rights were afterwards acquire d
by William Louch, " in his capacity as a provisional director
of the Pauline Colliery and Developing Syndicate about to b e
registered . . . . under the laws of the' South African `Re -
public.' " The proposed company was not incorporated unti l
January 22nd, 1898, and it was held on appeal to the Judicia l
Committee of the Privy Council that the company so incor-
porated could not take advantage of the agreement made o n
its behalf before incorporation .

It will be seen in all these cases that what was sought to b e
enforced was an agreement executed by two parties prior to
the incorporation of the company in question, which agreement
purported to be made by a named individual who then and
there signed the agreement thereby purporting to bind the
proposed company .

Now let us consider the facts in the present case. They are
not seriously in dispute .

For some time prior to February 23rd, 1923, a number o f
the growers of fruit and vegetables in the Okanagan and Kam-
loops districts were trying to work out a scheme whereby the y
could, by pooling their interests, market and distribute thei r
products in a scientific manner based on commercial experience ,
so as to prevent waste and loss owing to unregulated shipments
here, there and everywhere, with the result that today a cer-
tain market was flooded with and another market was withou t
supplies, whereas tomorrow the case might be reversed . On
the 23rd of February, 1923, a meeting was held at Kamloop s
which was attended by the defendant Jamieson, the executiv e
manager of the defendant Company for British Columbia . As
one of the chief growers in the vicinity, he was deeply interested .
Draft forms of contract to suit the various growers and district s
were read and explained at the meeting ; the proposed scheme
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was fully discussed, and it was explained and understood that MCnoNALD, T .

an organization committee had been formed, which committee

	

192 5
would carry on until the growers, representing 80 per cent. Jan . 23 .
of the estimated production of fruit and vegetables, had agreed
to enter into the scheme, and that thereupon a co-operative coin_ AssoCr A

GROWExS

Txn
or

parry would be formed, to which company all those who would BxrTisx
COLUAZBL4

sign contracts would deliver their products to be marketed. Up

	

v.

until the 3rd of March at least, Mr . Jamieson knew that the CBoLUMsI,

company was not yet incorporated, that the organization com- FRUIT

LANDS LTD.
mittee was still endeavouring to obtain the necessary numbe r
of growers to enter into the scheme, that the company woul d
not commence business until such sufficient number was obtaine d
and that the organization committee would cease to functio n
when the company was incorporated, Mr. Jamieson states
that on the 5th of March, when he signed Exhibit 1, the docu-
ment in question in this action, he did not know whether o r
not the Company had yet become incorporated . He seemed
an honest witness and I accept his statement, though it doe s
not seem to me that the situation is thereby altered . On the
5th of March, 1923, the defendant Jamieson, as manager o f
the defendant Company, executed for his Company a documen t
which opens with the following words :

"This agreement made this 5th day of March, 1923, between British
Columbia Fruit Lands Limited hereinafter called `The Grower' of the
First Part and Co-operative Growers of British Columbia Limited a body judgment
corporate duly incorporated under the laws of the Province of Britis h
Columbia, with its registered office at the City of Vernon in the Provinc e
of British Columbia hereinafter called the `Co-operative' of the Second
Part .

The document was not then signed by any other person, bu t
it was handed over to the organization committee to be held
by it as evidence of the fact that the defendant Company was
willing to enter into the proposed agreement set out in th e
terms of the document when and so soon as the necessary num-
ber of growers had expressed a similar willingness and th e
company had become incorporated . This document was not
an offer then made to a body corporate not yet in existence. I
apprehend that such an offer could not be made . To put it in
another way, I think the situation was this : the document was
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MCDONALD,J . handed by Mr. Jamieson to the organization committee that
1925

	

they, as his agents, might hold the same and hand it over t o

Jan.23 . the directors of the proposed company when and only whe n
the conditions above mentioned had been complied with . No

AsSOCIATEDGeO
wti'ER

. OF doubt that agency could have been revoked, but it was not
aas

4 OF
BRITISH revoked. After the company had been incorporated on th e

COLUMBIA
v.

	

8th of March and had about the end of March obtained agree -
OLUM x ments from the necessary number of growers and had on th eCOLUMBIA

FRUIT 20th of April received its certificate from the registrar entitlin g
LANDS LTD.

it to commence business, it thereupon duly executed the docu-
ment (Exhibit 1) which had been handed to it by the organiza-
tion committee, and sometime later sent a duplicate of th e
agreement to Mr . Jamieson, who retained it ; and his Company
acted upon it during the season of 1923 .

I have not overlooked a question that at first gave me con-
siderable trouble, viz ., whether the above conclusions offended
against what Erie, C .J. referred to in Kelner v . Baxter (1866) ,
L.R. 2 C.P. 174 at p. 183 as th e
"cardinal rule that no oral evidence shall be admitted to chew an intention
different from that which appears on the face of the writing ."

At the time when this writing first came into effect as a docu-
ment imposing contractual obligations, every statement, descrip-
tion and recital contained in it was in accordance with the facts ,
and no attempt is made to contradict or vary the writing . It
should be mentioned that on the 28th of dune the Company
obtained a certificate entitling it to change its name to th e
name borne by the plaintiff in this action .

I think that the circumstances of this case do not bring i t
within the rule in Kehler v . Ba.rter and that the plaintiff Com-
pany is entitled to sue for damages for breach of this contract .

During the season of 1923 deliveries were made by the de-
fendant Company to the plaintiff but, inasmuch as the defend -
ant Company was dissatisfied with the result of the season' s
operations, the defendant Company, on 9th June, 1924, wrote
a letter purporting to rescind the contract and refusing to b e
further bound thereby .

	

As a defence to this action it i s
claimed that the plaintiff Company's failure to carry out it s
part of the agreement in the season of 1923 (assuming, o f

Judgment
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course, that there was an agreement) entitled the defendant to MCDONALD,J.

rescind. It is true that for some days during the busy season

	

192 5

the plaintiff Company was unable to handle as promptly as it Jan . 23 .

desired all the fruit that was ready to be delivered, but I canno t
find in the case any evidence to shew that the plaintiff by its G

RASSOOIA
TOWE E

D
RS of

conduct or otherwise was guilty of any fault amounting to an BRITISH
COLUMBIA

implied refusal to perform the contract or of any breach nega- v :

tiving its "readiness and willingness to be bound by the con-
tractual relation any further" : Benjamin on Sales, 6th Ed . ,
825 ; Mersey Steel and Iron Co . v. Naylor, Benzon & Co .

(1884), 9 App . Cas. 434. In my opinion, therefore, the de-
fendant Company was not entitled to rescind the contract .

It was further contended that the defendant Jamieson (wh o
is sued alternatively in his personal capacity) is not shewn to
have had authority to execute the document in question . Jamie -
son was the executive manager for British Columbia and articl e
74 of the defendant's articles of association provides tha t
"the directors may delegate to any local board, manager or agent

any of the powers, authorities and discretions for the time being veste d

in the directors."

Mr. Jamieson acted in good faith under the authority which
he thought was vested in him and which could have been vested
in him under that article . The plaintiff accepted him as one
having the authority and the defendant is bound by his acts .
Doctor v. People's Trust Co . (1913), 18 B .C. 382 .

A further defence was, that the contract in question was a
contract in restraint of trade within the terms of the Crimina l
Code. I think the statement above given as to the purposes of
the company negatives this suggestion .

It is finally contended that the plaintiff Company under it s
former name was an illegal company in that though incor-
porated under the Companies Act it included in its name th e
word "Co-operative" contrary to the provisions of the Co-opera-
tive Associations Act, B .C. Stats . 1920, Cap. 19, Sec. 4(2) .
This objection, I think, is clearly met by the provisions of the
Companies Act, R.S.B.C . 1924, Cap. 38, Sec. 28, which wa s
in force during all the times material to this action . That
section provides that :

BRITIS H
COLUMBIA

FRUI T
LANDS LTD .

Judgment
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breach of contract in having delivered to others than the
BRITISH plaintiff in the season of 1924, 4,134 boxes of fruit, and it i s

COLUMBI A
FRUIT now necessary to consider upon what basis those damages shoul d

LANDS LTD . be assessed. The contract contains the following clause :
"13 . Inasmuch as it is now and always will be impracticable an d

extremely difficult to determine the actual damage resulting to the Co -
operative should the grower fail so to deliver his fruits and vegetables ,
the grower hereby agrees to pay as liquidated damages for the breach o f
this contract, and not as a penalty for all fruits and vegetables withheld ,
delivered, sold, consigned or marketed by, or for him other than i n
accordance with the terms hereof twenty-five cents per package for al l
fruits and fifteen cents per crate, sack or other package of vegetables "

Evidence was given by the witness McNair as to the object s
and methods of the plaintiff. The Company did not carry
on for profit. The growers delivered their products to th e
Company, which maintained a considerable organization an d
was under considerable expense by way of overhead and other-
wise. All the products of various growers comprising a ship -
ment were pooled and sold, the costs of handling and selling
were deducted, and the proceeds divided among the member s

Judgment of the pool in proportion to their respective interests therein .
It will be seen from this that it is, as stated in the contract ,
impracticable and very difficult to ascertain what damages ,
either direct or indirect, might be suffered by the Company i n
case any grower or growers failed to deliver his or their pro -
ducts for distribution. I am satisfied, upon the evidence, and
from a perusal of the agreement, and notwithstanding that evi -
dence was given that in the case of certain fruits the pric e
obtained was very low and in fact under 25 cents per box, that
the parties, with a full realization of the practical impossibilit y
of ascertaining the amount of damages to be suffered in cas e
of a breach of the contract, honestly endeavoured to pre-estimat e
such damage, and that the rate of 25 cents per box is to b e
looked upon as liquidated damages and not as a penalty . In

MCDONALD, J . "A certificate of incorporation given by the registrar in respect of a
company shall be conclusive evidence that all the requirements of this Ac t

1925

	

in respect of registration and of matters precedent and incidental to in -

Jan . 23 . corporation have been complied with, and that the company is a compan y
	 authorized to be incorporated and duly incorporated under this Act . "
ASSOCIATED It follows from the above that, in my opinion, the plaintiff
GROWERS O F

BRITISH is entitled to recover damages for the defendant Company 's
COLUMBIA
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so deciding, I am endeavouring to follow the rules which I Mcn°NALD,a .

understand to be laid down by Jessel, M.R. in Wallis v. Smith

	

1925
(1882), 21 Ch. D. 243 and by the House of Lords in the more Jan . 23.
recent case of Dunlop Pneumatic Tyre Company, Limited v .

New Garage and Motor Company, Limited (1915), A.C. 79 .
ASSOCIATED
GxowExs of

There will accordingly be judgment for the plaintiff for BLITI s
COLBMEIA

$1,033 .50, being at the rate of 25 cents per box on 4,124 boxes

	

v

of fruit delivered in 1924 by the defendant Company to parties COLUMBIA

other than the plaintiff .

	

FRUIT
LANDS LTD ,

Judgment for plaintiff.

/revsI
MACDONALD,

1925

	

ch'a rrr t

Jan . 30
E/9,t-'e. 4 -'

MATHESO N
v.

TIIYNNE

MATHESON v. THYNNE . 14-
3 7

6 Agreement forsale—Land—Right of way through—Subsequent agreemen t
by vendor with party having right of way—Land affeeted—Depreoia-
tion in value—Right of action .

The plaintiff purchased three lots in Yale District from the defendan t
under agreement for sale for $20,000 on the 16th of July, 1921, th e
last payment to be made on the 1st of May, 1922, the purchaser to
assume two mortgages for $9,000 . The plaintiff entered on the lands,
made valuable improvements and made all payments on the purchas e
price . A conveyance, dated the 6th of May, 1922, drawn pursuance
of the Real Property Conveyance Act containing the usual covenant s
was then delivered the plaintiff purporting to convey the lots to hi m
subject to a right of way of a certain railway through the lots, an d
the two mortgages . An agreement entered into between the defend -
ant and the said Railway Company of the 26th of July, 1921, recite d
that owing to the lots in question being flooded by reason of th e
railway embankment on the right of way blocking the outlet fro m
two lakes in the vicinity the defendant had succeeded in an action
far damages for destruction of crop and depreciation of land ; that
this was sustained on appeal and an appeal was then pending before
the Supreme Court . The agreement then proceeded to recite tha t
in consideration of the payment of a certain sum the litigation wa s
settled and the Railway Company was released from all claims whic h
the defendant, his heirs, or assigns can at any time hereafter mak e
by reason of any damage arising by reason of the interference of the
Railway Company. In an action for damages for depreciation in the
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value of the land purchased by reason of the agreement of the 21s t
J .

	

of July, 1921 :
`

	

Held, that the plaintiff did not by his purchase acquire any right in th e
1925

	

future to claim damages against the Railway Company of which h e
Jan . 30 .

		

was deprived by the agreement between the defendant and the Railwa y
Company and the action should be dismissed.

MATHESO N

THYNNE ACTION to recover damages in the nature of compensation
for alleged depreciation in the value of certain land in Yal e
Division sold under agreement for sale by the defendant to th e
plaintiff, by reason of an agreement subsequently entered into
by the defendant with the Vancouver, Victoria and Eastern
Railway and Navigation Company, said Company having a
right of way through the property in question . The defendant
previously had litigation with the Railway Company by reason
of the railway's embankment along the right of way causin g
floods on the land in question resulting in damage and the

Statement agreement entered into between the defendant and the Railwa y
Company was that in consideration of a certain payment mad e
to the defendant the litigation was settled and the Railwa y
Company was released from all claims of the defendant or tha t
he, his heirs or assigns could make at any time thereafter by
reason of damage of any nature arising by reason of interfer-
ence by the Railway Company. The plaintiff claimed that
this agreement was wrongfully entered into, after his agree-

ment for sale had been executed and depreciated the value o f
his property. The further necessary facts are set out in the
head-note and reasons for judgment . Tried by MACDONALD,

J. at Vancouver on the 18th of June, 1924 .

Cassidy, K .C., for plaintiff.
Killam, and J. A. Grimmett, for defendant .

30th January, 1925.

MACDONALD, J. : On the 16th of July, 1921, by an agree-
ment under seal, the defendant agreed to sell to the plaintiff
lots 68, 475, 604, and 784 in the Yale Division of Yale Dis -

Judgment trict, in the Province of British Columbia, for the sum o f
$20,000, payable $5,500 on the execution of the agreement,
$3,500 on the 1st of May, 1922, and $2,000 on the 1st of May ,
1923, with interest in the meantime at 8 per cent . per annum .
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The balanace of the purchase-money was to be paid, by the MACDONALD ,
J .

certain mortgages upon the land .

	

Suchplaintiff assuming
agreement for sale contained a covenant, providing that upon 1925

payment of the purchase price, the defendant would convey Jan . 30•

and assure to the plaintiff by a good and sufficient deed in fee MATHESON

simple the said land

	

ThYNN E

"free and discharged from all encumbrances save and except local improve-
ments, assessments or tax and sewer rates and subject to the conditions
and reservations in the original grant thereof from the Crown ."

It was provided that the plaintiff might occupy and enjoy
the land until default. He exercised this privilege and mad e
valuable improvements upon the land . He also made th e
necessary payments and otherwise became entitled to apply
for and receive a conveyance of the property according to th e
terms of the agreement. After some delay, a conveyance was
executed, bearing date the 6th of May, 1922, and forwarded
to the plaintiff, being in fulfilment by the defendant of hi s
covenant. It purported to convey the said lots, save certai n
exceptions therefrom, of the right of way for the Vancouver ,
Victoria and Eastern Railway and Navigation Compan y
through such lots, as outlined on certain plans attached to the
deeds referring to such portions . It was also subject to two
mortgages, which the plaintiff had agreed to assume . The con-
veyance was in pursuance of the Real Property Conveyanc e
Act and contained the usual covenants referred to in such Judgment

legislation . Inter alia, defendant covenanted that he had a righ t
to convey, and that the plaintiff should have "quiet possession
of the said lands, free from all encumbrances save as aforesaid . "

Plaintiff now complains that defendant, after having thu s
agreed to sell the land, entered into an agreement with th e
said Vancouver, Victoria and Eastern Railway and Naviga-
tion Company, which prejudicially affected the plaintiff, whe n
he became entitled to acquire title and become the complete
owner of one of such lots, viz ., lot 68 .

It appears that an agreement was entered into, on the 26t h
of July, 1921, between the defendant and the said Railwa y
Company, in which the mortgagees joined, relating to lots 6 7
and 68, group 1, in said Yale Division . This agreement recite d
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that there had been complaints on the part of the defendant,
by reason of the construction of the line of railway alon g
Thynne Lake and Otter Creek, resulting in said lots 67 an d
68 having been flooded, with destruction to the crops and de -

MATI3ESON preciation of the value of the land ; that the defendant had
v

'THYNNE succeeded in an action brought for damages, and a judgmen t
in his favour had been sustained by the Appeal Court, and tha t
an appeal was then pending to the Supreme Court of Canada .
It also recited that various complaints had been made to th e
Board of Railway Commissioners for Canada arising out o f
alleged obstruction to the flowage of water out of the said lak e
and creek, and that, in consideration of the payment of a cer-
tain amount, the litigation was to be settled and the Railwa y
Company, its successors and assigns, forever released from al l
claims which the defendant had theretofore made or that h e
"his heirs, executors, administrators or assigns can at any time hereafte r

make by reason of any damage of any nature or kind whatsoever arising

or to arise by reason of the interference by the Railway Company wit h

the outlet of Thynne Lake or the channel of Otter Creek to the said lot s

67 and 68, by reason of water coming upon or remaining on the said land s

or any part thereof or otherwise howsoever . "

The clause material to this case is the enacting portion of
such agreement, which reads somewhat differently, but is prac-
tically the same as the recital. This agreement was registered
in the proper Registry office on the 23rd of August, 1921, an d
appears as a charge against said lots 67 and 68. It has been
objected that it should not have been so registered or filed a s
alleged, and should not be considered as an encumbrance ; but
the fact remains that, aside from its effect, it is an instrument
registered against the land, in priority to the agreement for sale
to plaintiff . Whether the plaintiff or any other purchaser of
the land would be prejudiced or damnified by such registere d
charge and, if so, its extent, will be subsequently considered .
Plaintiff was aware of this agreement with the Railway Com-
pany, at the time when he sought to register his conveyance o f
the lots, referred to in the agreement for sale . IIe had, in
such agreement, an option of purchase of said lot 67, but di d
not exercise his rights thereunder, and so the registration o f
the agreement complained of with the Railway Company only

MACDONALD,
J .

1925

Jan . 30 .

Judgment
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affected lot 68, and has no operation as to the other land pur- "el)°, NALD ,

chased .

	

Plaintiff had full knowledge, at the time, that his —
purchase did not include the railway right of way over the 1925

land, though not specifically so stated in the agreement for sale . Jan .3o.

No objection, consequently, was made as to the reservation of MATHESON

the right of way, in the description contained in the deed cover- TRYNNE

ing all the lots so purchased . Plaintiff applied for registration
of the deed with such reservations, and while there were other
difficulties in the way of registration, still, they might hav e
been adjusted, but the agreement with the Railway Company ,
as a third party, could not be overcome . It remained quantum

valebat against lot 68 . Plaintiff, if he had so desired, could
in that event, by segregating his application for registration ,
have obtained registration and completed his title to all the
lots purchased, except lot 68. He did not see fit to do so,
and, while retaining the conveyance and possession, of all th e
property, did not attempt a rescission of the sale and return
of the money paid . Pursuant to the settlement under th e
Railway agreement, defendant had received a large amount of
money. This was featured at the trial, and doubtless had an
effect upon the plaintiff in pursuing his action, based upo n
what he has termed a breach of trust on the part of the defend -
ant, in entering into such agreement with the Railway Compan y
after he had agreed to sell the land to the plaintiff. The agree-
ment complained of, in any event, only affected lot 68, so the Judgment

question arises, as to the rights of the plaintiff as the owner o f
such property, and whether they have suffered through th e
action of the defendant. If so, what redress is open to the
plaintiff ?

Plaintiff alleges that the execution and delivery by the de-
fendant of the said Railway agreement was not only a breach
of the trust by the defendant, created by the agreement for
sale, to his detriment, as purchaser of the said lands, but tha t
the covenants in the said deed of conveyance have been broken,
it being contended that the land so conveyed was encumbere d
by such Railway agreement . Plaintiff is thus apparently
endeavouring to rely upon the obligation resting upon the de-
fendant, as a trustee, under the agreement for sale, and als o

35
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MACDONazn, upon the covenants contained in the conveyance of the land.
J .

He claims damages amounting to $15,000 .
1925

	

As to the first contention, if the defendant had remained in
Jan . 30 . possession of the land, he would have been in a position of

MATHESON trustee for the plaintiff, and required to take reasonable care

THYNNE to preserve the property. See Clarke v. Ramuz (1891), 2

Q.B. 456. Lord Coleridge, C.J., at pp. 459-60, in that ease
refers to the position of a purchaser under an agreement fo r
sale as follows :

"The contention is that such an action as this will not lie. It appear s
to be well established in equity that, in the case of a contract for the sal e
and purchase of land, although the Iegal property does not pass until th e
execution of the conveyance, during the interval prior to completion th e
vendor in possession is a trustee for the purchaser, and as such has dutie s
to perform towards him, not exactly the same as in the case of othe r
trustees, but certain duties, one of which is to use reasonable care to
preserve the property in a reasonable state of preservation, and, so far a s
may be, as it was when the contract was made . "

Compare Dart on Vendors and Purchasers, 7th Ed ., Vol . 1 ,
pp . 672-3 . It says :

"The vendor from the date of the contract holds the estate in trust for
the purchaser, subject to payment of the purchase-money . . . . and his
fiduciary position demands that he shall, while in possession, take reason -
able care to preserve the property . . . . so far as may be, as it wa s
when the contract was made . If therefore, [the purchaser is damaged ]
by his [vendor's] wilful acts (Foster v . Deacon (1818), 3 Mad. 394 )
. . or by determining tenancies without the purchaser's consent, or
acting so improvidently as to occasion their loss . . . . the purchaser i s

Judgment entitled to an allowance ."

Romer, J . in Rafferty v. Schofield (1897), 1 Ch . 937 at
pp . 943-4, says :

"After the relation of vendor and purchaser was established between th e
parties, the purchaser was in equity the owner of the property . And th e
position of the vendor is clearly stated by Lord Cairns in Shaw N . Foste r

(1812), L.R. 5 ILL. 321, 328 as follows : 'Under these circumstances I
apprehend there cannot be the slightest doubt of the relation subsisting
in the eye of a Court of Equity between the vendor and the purchase r
. . .

	

the purchaser was the real beneficial owner,' " etc .

It is not necessary, however, to consider the effect of the
agreement for sale or a breach of trust thereunder, in the mean -
time, if the plaintiff is debarred from now making such a
contention, through having subsequently accepted the deed o f
conveyance and so waived his rights under the agreement for
sale. If any existed, were they not merged in the deed ? Such
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a result would seem to follow, and was considered in the case MACDONALD,
J.

of Clarke v. Ramuz, supra, at p. 460, viz . :
"Then it was contended that by reason of the execution of the conveyance 1925

there was an end of any remedy for the breach of trust which had taken

place, and which had lessened the value of the land.

	

I could understand
Jan 30.

claim in respect of the breach of trust, there was evidence of a waiver
THYNN E

by him of his right ."

Compare Kay, L.J. at p. 462 .
Here the plaintiff became aware, after delivery of the deed ,

and particularly upon receipt by his solicitor of a letter (Ex-
hibit 23) from the registrar of land titles, Kamloops, that th e
Railway agreement had been registered. Notwithstanding
such knowledge, he proceeded with the completion of the titl e
of the property sought to be purchased, including said lot 68,
which was referred to in said Railway agreement . Further,
the application of the doctrine of waiver becomes very applic-
able, when an alleged charge or encumbrance is placed upo n
a portion of the property after the agreement for sale has been
executed, and it is open to the purchaser, if so advised, an d
the facts warrant, to refuse to complete the purchase .

Dart on Vendors and Purchasers, 7th Ed., Vol . 1, pp. 290-1 :
-"And any act of the vendor, which prevents his giving to the purchase r

that which was, substantially, the subject-matter of the contract, render s
the agreement voidable by the latter . . . . but if the omission by th e
vendor to keep up the insurance renders the title impeachable, the pur -

Judgment
chaser, it seems, may be discharged."

If the plaintiff had, or thought he had, good grounds to adop t
this course, he chose not to pursue it . If he has been injured
by the Railway agreement, his remedy should be, under thes e
circumstances, founded upon covenants in the conveyance so
accepted, retained and sought to be registered .

It is contended by the defendant that the Railway agreement
was not a charge nor encumbrance, and "did not run with th e
land," and was not in any way binding on the assigns of the
defendant. As to whether the Railway agreement is an encum-
brance or burden upon the land to be borne by the plaintiff ,
as a subsequent purchaser, depends upon its nature and extent .
If the document be a permanent encumbrance, then I think the
submission of plaintiff is well founded, and he is entitled t o

that, where the purchaser knew what had happened, it might possibly be MATHESO N

argued that, by reason of his taking a conveyance without making any

	

v.
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MACDONALD, seek redress by way of damages under the covenant in the con -
J .

veyance . See Sedgwick on Damages, 9th Ed ., p. 2003, par .
1925

	

970 :
Jan. 30 .

		

"Where the land is subject to an encumbrance which cannot be removed
by the payment of money, but the entire fee subject to it remains in the

MATHESON grantee, the measure of damages is the depreciation in value of the landv .
THYNNE by reason of the encumbrances . Compare eases cited at pp . 2004 an d

2005 in Richmond v . Ames (1895), 164 Mass . 467 ; 41 N.E . 671 . "

Mitchell v . Stanley, 44 Conn. 312 at p. 317 is referred
to in Sedgwick at p. 2005, as being a case where the defend -
ants had conveyed to the plaintiff, with a covenant agains t
encumbrance, a tract of land on which there was an encum-
brance in the shape of an easement, whereby a third part y
had the right to pass and repass to make repairs on a canal .
It was held that the plaintiff was not restricted to the actua l
damages suffered before trial . The Court said :

"It is true that this is the only direct damage they received from th e
exercise of the right of way . But is this the actual damage? We thin k
not . The encumbrance is permanent and perpetual, and the estate of th e
plaintiffs forever burdened with this servitude which they have no power,
as a matter of right, to remove, and which diminishes the value of thei r
land to the amount of $750 . "

Then again, in the case of Bronson v . Coffin (1871), 10 8
Mass . 175 ; 11 Am. Rep. 335, the measure of damages wa s
considered to be the difference between the fair market valu e
of the property by reason of an encumbrance, based upon wha t

Judgment
might be reasonably considered the burden to be borne by th e
purchaser.

Defendant contends that the execution of the Railway agree-
ment should not give a right of action to the plaintiff, as i f
the documents referred to in the letter (Exhibit 23) had bee n
properly examined in the Registry office, he would have dis-
covered that the conveyance of the right of way from the de-
fendant to the Railway Company, under date 16th October ,
1912, included not only a specific description of such right of
way, as to lot 68, but also the following release :

"And the said grantor for himself, his heirs, executors, administrator s
and assigns does release the grantees their successors and assigns fro m
all claims for any and all damages resulting to the lands through an d
across which the strips or pieces of land hereby conveyed are located by
reason of the location, grade, construction, maintenance and operation of
a railway over and upon the premises hereby conveyed ."
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Such conveyance was registered many years prior to the MACDONALD,
s .

execution of the agreement for sale by the defendant to the

	

—
plaintiff. So, it is argued that the Railway agreement was in

	

192 5

reality, as far as lot 68 was concerned, simply a repetition or Jan . 3o.

amplification of the release given by defendant when he sold MATHESO N

the right of way and recognized the Railway Company in its THYNN E

utilization of such piece of land for railway purposes . It is
contended, however, that no attention should be paid to th e
release contained in such deed nor any benefit derived by defend -
ant, as no reference was made thereto during the trial, nor was i t
raised as a matter for consideration until the defendant had
replied to the written argument of the plaintiff, delivered in
December last . While this is true, still, any defence that i s
open to a party may be allowed at any time prior to judgment
being delivered, subject to terms. The plaintiff was allowed to
amend at the trial, and, if it were necessary, the defendan t
should be permitted to pursue a like course, and raise any
defence within reasonable limits . In this connection, I quote
the remarks of Haggerty, C.J. in Peterkin v. McFarlane

(1884), 9 A.R. 429 at p . 444 :
"I think I am allowed and required by law to give judgment `accordin g

to the very right and justice of the case,' and up to the last moment we
have the right to make any amendment proper for the attainment of tha t
very desirable end . "

Compare Bowen, L.J. in Cropper v . Smith (1884), 26 Ch. D .
700 at p. 710 :

	

Judgment

"Every power of amendment given by the Judicature Act seems to m e
to be applicable to this kind of suit as well as to any other. Now, I think
it is a well established principle that the object of Courts is to decide th e
rights of the parties, and not to punish them for mistakes they make i n
the conduct of their cases by deciding otherwise than in accordance wit h
their rights . Speaking for myself, and in conformity with what I hav e
heard laid down by the other division of the Court of Appeal and by myself 6

as a member of it, I know of no kind of error or mistake which, if no t
fraudulent or intended to overreach, the Court ought not to correct, if i t
can be done without injustice to the other party. Courts do not exis t
for the sake of discipline, but for the sake of deciding matters in contro-
versy, and I do not regard such amendment as a matter of favour or o f
grace . "

The remaining and important point then to be decided is ,
whether the defendant placed a disability upon the lands sold t o
the plaintiff, either through the release contained in the deed of
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MATHESO N

V .
THYNN E

Judgment

the right of way or by the Railway agreement (Exhibit 3) ,
which damnified the plaintiff and future purchasers, in the
enjoyment of the land through preventing redress which they
might otherwise possess against the Railway Company, thu s
depreciating the market value of the property . In this con-
nection, I do not think that the small amount of specific damag e
alleged to have already occurred, and of which the plaintiff
complains, was due to any act of negligence on the part of
the Railway Company .

Aside from the apparent damage, which had already occurred ,
to the balance of the land from the construction of the railway,
the plaintiff contends, in his written argument ,
"that it is not open to defendant now, in this case, to maintain that the
Railway Company was not, at the date of Exhibit 3—liable in actions b y
the owner from time to time of the lands, for recurring damages ."

He submits that there is almost a certainty of the lands pur-
chased being flooded and damaged in future years, through th e
construction of the railway, and that he would, as owner, b e
entitled to recover damages on that account, but is debarre d
from his remedy by the terms of the Railway agreement . So
his action, for the large amount referred to, is not, substantially ,
for a loss already actually suffered, but for the depreciation i n
the value of the land through such redress being thus destroyed .
If this contention, as to the effect of the Railway agreement, b e
correct and, while it might only apply so as to affect lot 68 ,
still, there has been a breach of trust on the part of the defend-
ant, which would entitle the plaintiff to a reference to determine
the amount of compensation which should be allowed. There
is no doubt that the plaintiff purchased the land after proper
investigation. He inspected the property and was well awar e
that it was a valley which had been traversed for years by th e
railway line, constructed on an embankment . This necessarily
interfered with the usual watercourse of Otter River . The
Railway Company had, by bridges at (livers points, provide d
outlets for the flow of such stream, but there must have bee n
present to his mind a likelihood of flooding at high water, i n
that locality . He thus bought the land with its physical con-
dition quite apparent . He had also full knowledge of defend-



the construction of the railway and a claim for damages there- _
from. Further, that the defendant was, at the time, consider-

	

1925

ant's litigation with the Railway Company in connection with MACnoxArn,
J.
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ing the advisability of accepting a proposed settlement of the	 Jan . 30.

litigation . As mentioned, he now complains, that he has been MATFIESO N

deprived of the right to take a like action in the future, should TxYNNE

the facts warrant such a proceeding. In fact, the plaintiff, in
effect, asserts that he not only purchased the land, as it appeared ,
but also the right for all time to come to recover damages fo r
the manner in which the Railway Company, an adjoining owner ,
had, under statutory authority, utilized its land and constructed
its railway, long before the plaintiff had acquired his land fro m
the defendant. I do not consider this position tenable. When
the Railway Company, in 1912, purchased from the defendan t
a portion of its right of way, through the Otter River valley ,
and constructed its line of railway, it safeguarded itself, as t o
lot 68, by the release, referred to, from any claim for damage
which might arise from such construction . It was evident
that, as to this part of its railway line, it was not only pur-
chasing the necessary land for right of way, but was also
liquidating any future claim for damages which might be made
by the defendant as to the manner in which it might construc t
its railway upon the land thus purchased . This provision i n
the registered deed was certainly, as to lot 68, binding on th e
defendant, and should be equally effective against the plaintiff, Judgment

aside from any action complaining of such construction being
barred at this late date .

The plaintiff states that damage to lot 68 was included, in
the action brought by defendant against the Railway Company
and which was settled . He contends that this would lend sup -
port to his action . On the contrary, I think, if it were so, it
would, irrespective of other considerations, be a complete answe r
to any further action being brought by the defendant or th e
plaintiff, as a subsequent purchaser of such land .

"All damage capable of being foreseen must be assessed once for al l
and a defendant cannot twice be sued for the same cause 	 "

See statement of the law contained in the head-note to Arleta

v. City of Quebec (1903), 33 S.C.R . 347 . However, in any
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Judgment

event, upon the facts, such a contention could not be supported ,
as lot 68 was not so included .

Then the construction by the Railway Company of its lin e
over any portion of the land purchased by the plaintiff wa s
presumably under statutory authority or, even if it were at the
time unauthorized, still, it was a single act, and any cause o f
action in connection therewith accrued to the defendant at that
time. In my opinion, defendant, at the time of his sale to th e
plaintiff, had lost any right to complain in the future, as to th e
manner of the construction of such railway or as to any damag e
which ensued therefrom, and the plaintiff did not acquire an y
right of that nature by his purchase. Even if the constructio n
of the railway had been a trespass, or nuisance and not, as pre-
sumably it was, under lawful authority, they were both in the
position outlined in the judgment of Chief Justice Taschereau
in Chaudiere Machine & Foundry Co . v. Canada Atlanti c

Rcay. Co . (1902), 33 S .C.R. 11 at p. 14 :
"The right to complain of what they call the trespass or nuisance b y

the respondents arose when that nuisance or trespass was committed, tha t
is to say, over ten years before their action was instituted . The fact that
they became the owners of this lot only in 1895 does not affect the case
one way or the other . If they have an action against the respondent s
every spring after the melting of the snow or after each rain storm durin g
the summer, as they would contend, the party who owned the lot in 188 8
would have the same right had he retained the ownership of it .
Now that cannot be so . He had then a right of action for the waters
shed upon the lot and the impaired access to the street, and the deprecia-
tion in value of his property in consequence thereof, and upon such a n
action the damages caused by the repondents' embankment would hav e
been assessed once for all . . . . The proposition that every convey-
ance of the title would revive right of action arising out of the same
tort for the additional damages suffered by the new owner is untenable .
If an action had been taken by the then owner, when the respondent s
built this embankment, for the damages to this property, a judgment in
his favour in that action would be a bar to any subsequent action fo r
subsequent damages either at his instance or at the instance of the sub-
sequent owners of the property. Goodrich v . Yale (1864), 90 Maas. 454."

I have thus come to the conclusion that the plaintiff did not,
by his purchase, acquire any right in the future to claim damages
against the Railway Company, of which he was deprived either
by the execution of the Railway agreement, or the release con -
tai led in the deed for the right of way .

	

lie received from
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defendant all that was intended to be purchased. It follows ,
plaintiff is not entitled to claim any damages, in the nature o f
compensation for alleged depreciation in the value of the lan d
purchased, through the actions of the defendant . If, since his
purchase, the Railway Company has been guilty of any act o f
negligence, to his detriment, he is not deprived of his prope r
remedy. The insufficiency of a release, to protect a party under
such circumstances is referred to, in the judgment of _Mr .
Justice Duff in Vancouver Power Co . v. Hounsome (1914) ,

49 S.C.R. 423 at p. 437.

The action is dismissed with costs .

Action dismissed.
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REX v. GIROXE .

Criminal late—Carnal knowledge of child aged four years and two months—
Main evidence that of child—Contradiction on vital point—Conviction
—Appeal .

Accused was convicted of carnally knowing a child aged four years and two
months . The main evidence was that of the child who told her parent s
what happened shortly after the alleged act .

Held, on appeal, reversing the decision of YouNG, Co . J. (MARTIN, J .A .

dissenting in part), that as the Crown's ease was founded on th e
evidence of a very young child who contradicted herself on the vital
point in the trial and on several minor matters a conviction founde d
on such evidence cannot be sustained.

Per MARTIN, J .A. : While I agree that the said most serious charge ha s
not been established, this Court has power to convict accused of th e
lesser offence of indecent assault upon the child, which has been estab-
lished completely, and the conviction should be amended to cove r
that offence .

APPEAL by accused from the decision of 1ot-No, Co. J. of
the 31st of May, 1924, finding the accused guilty on a charg e
of having had carnal knowledge of a child under the age of 1 4
gears contrary to section 301 of the Criminal Code . The gir l
was four years and two months old living with her parents a t
Ocean Falls . There was a bunk-house not far from wher e
the parents lived in which accused lived and the child's evidenc e
was that accused took her to his room up-stairs in the bunk -
house and had connection with her. Shortly after she went
home and told her mother in the presence of the father an d
another man. The learned trial judge found there was sufficient
evidence to corroborate the child's story and convicted th e
accused .

The appeal was argued at Vancouver on the Sth of October ,
1924, before MACDONALD, C .J.A., MARTIN, McPsiILLIPs and
MACDONALD, JJ.A .

L . H. Jackson, for appellant : This is an appeal under section
Argument 1013(0 of the Criminal Code. The charge was under section
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301 . The only evidence is that of the child aged 4 years and COURT of
APPEAL

two months . ~lfy submission is (a) there was no corroboration —
as to the act ; (b) there was no corroboration implicating the

	

192 5

accused : see Rex v. Turnick (1920), 33 Can. Cr. Cas. 340 at Jan . 6 .

p. 346 ; Rex v. Steele (1923), 33 B.C . 197 . The child contra-

	

RE x
dieted herself in a number of instances . On the question of the

GTv.
judge giving a certificate under section 1013 (b) see William

Davies (1915), 11 Cr. App. R. 272 at p. 275 ; Louis Cohen

(1914), 10 Cr. App. R . 91 at p . 96.

Carter, D .A.-G., for the Crown : The trial judge believe d
the child's story and there is ample corroboration in the evi- Argumen t

deuce of the mother and father and others as to the accused' s
attitude when the child told her mother of the act .

Jackson, in reply, referred to Severo Dossi (1918), 13 Cr.
App. R. 158 at p . 161 .

Cur. adv. volt .

6th January, 1925 .

MACDONALD, C.J.A . : The evidence of the little girl, a mer e
baby, is the foundation of the Crown's case . She flatly contra-
dicted herself on the vital point in the trial. On several minor
matters also she gave contradictory evidence .

In view of these facts it is impossible to sustain the convictio n
founded upon such evidence.

An attempt was made by the Crown to make it appear that
the appellant had virtually admitted his guilt by begging fo r
mercy. Silvio Galiazo, a witness for the Crown, who wa s
present at the time the accusation was made against the appel-
lant, and at subsequent times, said that while the accused wa s
appealing for mercy he never ceased to protest his innocence .

The appeal should be allowed .

Ix, J .A. : This is an appeal from a conviction for rap e
of a girl under the age of fourteen years, the accused having
been tried and found guilty on the 20th of May, 1924, by His
Honour Judge Yo NG in the County Court Judge's Criminal MARTIN, J .A .

Court of Prince Rupert County. Most, regrettably, in m y
opinion, no other lesser charge arising out of the main facts
was laid against the accused in the ordinary way, such as, e .g .,

MACDONALD,
C .J .A .
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indecent assault, so the matter comes before us on the sol e
charge and conviction for rape, and as the leaned judge gave
a certificate under section 1013(b) that the case was a fit on e
for appeal on questions of fact, it becomes our duty to revie w
the evidence. After having done so, I agree with my brother s
that it would not be safe to uphold the conviction for rap e
because there are certain omissions in the evidence of the chil d
(aged 4 years and 2 months at the time of the alleged offence )
which do not go to the necessary length in establishing that
charge . In the ordinary sense, however. I do not at all dis-
credit her evidence and I accept the very unusual testimonia l
that the learned trial judge has given to her exceptional intelli-
gence and veracity . But while I agree that the said most
serious charge has not been established, yet I think that thi s
Court has power, and should exercise it, to convict the accuse d
of the lesser offence of indecent assault upon the child, whic h
to my mind has been established completely, and I would
amend the conviction to cover that offence and review the
sentence to make it appropriate thereto .

MCPnILLIPS, J .A . : In my opinion this appeal must be
allowed . It would indeed be perilous to uphold the convictio n
upon the meagre and wholly unsatisfactory evidence led at th e

mennn.LIPS, trial upon the part of the Crown. It falls short in, I might say,
J .A . every essential particular ; the surrounding circumstances com-

port with the innocence of the accused rather than any evidenc e
of crime .

J.A. would allow the appeal .

Appeal allowed, Martin, J .A. dissenting

in part .

COURT OF

APPEA L

192 5

Jan. 6 .

REx
v .

GIROS7E

MARTIN, J .A.

MACDONALD, lIJ .A .
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LEE & RUTHERFORD v . CANADIAN PUGET SOUN D
LUMBER & TIMBER CO. LIMITED .

COURT OF
APPEAL

192 4

Sale of goods—Boom of logs—Sale—Scale bill—Not a document of title
. Oct. 17 .

In the general course of the logging business although the possession of

	

LEE &

the original scale bill may be the means of facilitating a sale, it is RuTHERFoRD

not a document of title nor is there in existence a custom of the

	

'
trade to that effect.

	

CANADIAN

PUGET
SOUN D

LUMBER &APPEAL by defendant from the decision of MURPHY, J . of TIMBER CO.

the 26th of June, 1924, in an action for damages for wrongful
conversion of a boom of logs of 183,218 feet on or about th e
20th of May, 1923. The plaintiffs were loggers who had been
booming logs in Deep Bay, Vancouver Island. They had
already sold two booms of logs to one Jackson a log buyer ,
which were disposed of in Victoria, and as he was taking away
the second boom he asked the plaintiffs if they would sell him ,
at the same price as the others, a third boom that was in the
course of formation at the time at Deep Bay, and the plaintiffs
agreed that they would do so. Upon the completion of the
boom the plaintiffs applied for a Provinical scaler and the logs
were scaled on the 11th of May, 1923 . Shortly afterwards statement
Jackson went to the Government forestry offices in Vancouver ,
paid the scale fees and the scale bill was handed to him . About
the same time Jackson hired a tug and under his instruction s
the tug proceeded to Deep Bay and without the plaintiffs '
knowledge took the boom of logs in tow on the 15th of Ma y
and arrived at Victoria on the 19th of May . The plaintiffs
learned of his removal of the logs on the 16th but took no
action. On the 19th Jackson, with the scale sheets in hi s
possession, sold the logs to the defendant Company . Jackson
was paid for the logs in cheques which he cashed. He then
left for the United States without accounting to the plaintiffs
for the logs. It was held by the trial judge that it was a custom
of the trade to regard the original scale sheets as documents of
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COURT OF title ; that Lee let Jackson have possession of the logs so tha t
APPEAL

he would be in a position to negotiate a sale on his own accoun t
1924

	

subject to production of the original scale sheets ; that Lee
Oct . 17 . did not think that Jackson would be in a position to give title
LEE &

	

without possession of the original scale sheets ; that Jackson
RUTHERFORD got the scale sheets by fraud without the knowledge or consen t

v .
CANADIAN of the true owner and the defendant was liable to the plaintiff

PUGET OUND fS

	

or the price of the logs .OIIND
LUMBER &

	

The appeal was argued at Vancouver on the 16th and 17t h
TIMBER CO .

of October, 1921, before MACDONALD, C.J.A., MARTIN, MC-

PhILLIPS and MACDONALD, JJ.A .

H. W. R. Moore, for appellant : The alleged custom of the
trade never came up at all . It was neither pleaded, proved nor
argued at the trial. Jackson was a log buyer. The plaintiff s
sold to him and acquiesced in his possession of the logs. He
regularly sold to the defendant who obtained a good title to the
logs . Under section 15 of the Forest Act Amendment Act ,
1920, Cap. 44, Jackson was entitled to receive the scale . There
is no evidence that he made improper representations to th e
forestry office.

G. Roy Long, for respondent : We ordered the scale and th e
person who orders the scale gets the scale bill . Jackson paid
the scale fees, but he had no authority to get the scale bill .
The plaintiffs agreed to sell to Jackson but it never went further .
He took delivery before he got the scale bill . He had no title
to sell to the defendant : see Farquharson Brothers cC Co. v.

King & Co . (1902), A.C. 325 ; Heap v. Motorists' Advisor y

Agency, Ld . (1923), 1 K.B. 577 ; Keighley, Maxsted & Co .

v. Durant (1901), A.C. 240. On the question of acquiescence
see Halsbury 's Laws of England, Vol . 1, pp. 375-80 ; Oppen-

heimer v . Frazer di Wyatt (1907), 76 L.J., K.B . 806 ; Eastern

Construction Co . v. National Trust Co . (1913), 83 L.J., P.C.
122 ; Johnson v. Credit Lyonnais Co . (1877), 3 C .P.D. 32.

Moore, in reply : Subsection (2) of section 41 of the Sale o f
Goods Act governs the transaction .

MACDONALD ,
C .J .A.

	

MACDONALD, C .J.A . : The transaction was one of purchase

Argument
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and sale, by which the plaintiffs agreed to sell the logs to Jack- COURT OF
APPEA L

son upon certain conditions as to payment ; in other words,
Jackson was not to obtain possession until he had paid the price .

	

192 4

Jackson took the logs into his possession without the plaintiffs' Oct . 17 .

consent, but the learned judge has found that the plaintiffs LEE &

thereafter acquiesced in the taking of the logs in that way ; RUTHERFORD

therefore, the case is as if the logs were delivered by the CANADIA N

plaintiffs to the defendant, which delivery would be a delivery SOU D
by the vendor to the purchasers .

	

LUMBER &
TIMBER CO.

The fraudulent obtaining of the scale bill by Jackson ha s
really nothing whatever to do with the case . It may have facil-
itated Jackson in making a sale, but the scale bill was not a
document of title . I think, therefore, that when Jackson sold MACDO ALD ,

C .J.A.

to the defendant he had title, and it was not a case of the theft
of the goods by Jackson, and the passing of such title as he had ,
which, of course, in that case would have been none .

The appeal should therefore be allowed .

MARTIN, J.A . : I agree.

	

MARTIN, J . A

McPHILLIPS, J .A . : I am of the opinion the appeal shoul d
be allowed. I have no hesitation in saying that all the sur-
rounding circumstances here have satisfied me that no crime
was committed at all ; and as a further assistance in that view
if needed, I think the conduct of the plaintiffs themselves wa s
not such as to indicate that they believed a crime had been
committed, but in the order of things, when, of course, naturally ,
the plaintiffs wished to recover the value of these logs, they cas t
about for a ground upon which they might recover, and it

MCPHILLIPS ,
seems to me that they were in grave error in supposing that

	

J .A .

this transaction originated in crime . I am not saying any-
thing as to the subsequent action of Jackson in regard to leavin g
the country and not paying his creditors . Of course, we hav e
lots of people who leave the country and do not pay thei r
creditors, but they are not necessarily thieves, or men who have
contravened the Criminal Code. It is not commendable no r
in accordance with the moral law, but then that does not mak e
it a crime under the Criminal Code of Canada .
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I am satisfied that the defendant Company is within the
APPEAL

protection of the Sale of Goods Act, section 41, subsection (2) .
1924 That Act was passed, I might state, following a long course of

Oct . 17 . decisions upon the common law, as regards commercial trans -

LEE & actions, and it would indeed be impossible to carry out wit h
RUTHERFORI safety any of the large industries that are being carried on

CANADIAN today, and among them notably the timber business, if the cir -
PU(iET cumstances such as we have had outlined here would mean tha tSown

LUMBER & a purchaser would have to pay twice for logs purchased in the
TIMBER Co .

ordinary course of business. The logs, in my opinion, were
MCPHILLIPS, bought reasonably and in the market with the protection tha t

J .A . the law contemplates .

MACDONALn,

	

IACDONALD J .A . : I would allow the appeal .J .A .

Appeal allowed .

Solicitor for appellant : H. W. R. Moore .

Solicitor for respondent : G . Roy Long .
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Cases reported in this volume appealed to the Supreme Court o f
Canada :

E . CLEMIENs HORSr COMPANY V . LIvESLEY et al . (p. 19) .-Affirmed by
Supreme Court of Canada, 11th November, 1924 . See (1924), S .C.R. 605 ;

1925), 1 D.L.R. 159 .

TAXATION ACT AND ANDERSON LOGGING Co., In re (p. 163 L . Reversed
by Supreme Court of Canada, 1st October, 1924. See (1925), S .C.R. 45,
sub nom. Anderson Logging Co . v. Regem .

Cases reported in 33 I .C. and since the issue of that volume appeale d
to the Supreme Court of Canada :

CHANNELS, LIMITED AND CHANNELS. CHEMICAL COMPANY V. RoMBOUG H

et al . (p. 452) .-Affirmed by Supreme Court of Canada, 11th November ,
1924. See (1924), S.C.R. 600 ; (1925), 1 D.L.II . 2 :33 .

LEW V. WING LEE (p. 271) .-Reversed in part by Supreme Court o f
Canada, 19th November, 1924. See (1924), S.C.R . 612 ; (1925), 1 D.L.R .
179.
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ACCORD AND SATISFACTION. - 33S ADMIRALTY LAW—Continued.
See CONTRACT .

	

I .
forfeited from the 4th of October, the date
of commencement of his last month's ser-ACTION — Against

	

executrix

	

on

	

accom -
modation promissory notes of de - vice .

	

There was owing him up to Octobe r
4th a balance of $134, for which he alsoceased .	 110

See SUCCESSION DUTY. sued .

	

Held, this being under the sum of
$200, the action in this Court must be dis -

2.—For seaman's wages—Dismissal o f
—Desertion by seaman—Forfeiture of wages
—Wages payable less than $200—Canad a
Shipping Act, R .S .C. 1906, Cap. 113, Sec.
191 . -

	

-

	

-
. 	

4
See ADMIRALTY LAW. 2.

3.—Right of.	 541

See AGREEMENT FOR SALE. 1 .

ADMIRALTY LAW—Action for damages —
Negligence in dropping anchor--Burden o f
proof—Conflict of evidence .] In an action
for damages for injury caused by the de-
fendant ship to the plaintiff's telephon e
cable at North Vancouver such damag e
being alleged to be due to the negligent
Inanmuvres of the ship in dropping her por t
anchor when berthing at Wallace's new pier ,
as those in charge knew or should have
known that it would foul the said cable,
the evidence submitted included a numbe r
of charts, plans, documents and a larg e
body of evidence technical and otherwis e
which upon the pivotal point of where th e
anchor was actually dropped is sharply i n
conflict . Held, that the onus is on th e
plaintiff and as in the particular circum-
stances the onus of establishing negligenc e
has not been discharged, the action shoul d
be dismissed . BRITISH COLUMBIA TELE-
PHONE COMPANY V . THE SHIP ARABIEN .
	 319

2.—Action for seameis leases—Deser-
tion by seaman—Ferfi i / / ' e ej ' ",es —
Wages payable less 'hum 4''00—c`~~<<ul a
Shipping Act, R.S .C . 1906, Cap . 11,i . Sec .
191—Dismissal of action .] A seaman wa s
employed for four months from the 4th of
July at $150 e month. On the 25tli o f
October he left under circumstances held to
be desertion. ii 1,/ . under the authorities ,
notwithstanding ;hat he had nearly com-
pleted his contra et, the Court was bound t o
give effect to the law. that his wages were

missed under section 191 of the Canada
Shipping Act, R.S .C . 1906, Cap. 113, and,
under the general rule (132) in that behalf ,
with costs. OSTROM V. THE MIYAKO. - 4

3.----Allowance of interest on claim ex
contractu .] In the Admiralty Court, in a n
action to recover for work done and material
supplied, the Court will allow interest from
the time of rendering of the bill afte r
completion, in the absence of legal excuse
for non-payment. WINSIOW MARINE RArL-
WAY AND SHIPPING COMPANY V . THE
PACIFICO .	 1

4.—Collision — Damages—One ship
passing another going some way—Both on
among side of narrowing channel When
abreast heading for same point—Conflicting
testimony.] The two vessels in question
were heading down the north channel o f
the Chehalis River about 4 .15 p.m. on the
10th of April when the S .S . "H." which
was behind gave the signal to pass the S .S .
"D." and was properly responded to. When
the vessels were abreast (the "H." being t o
the port side of the "D.") both vessels were
on the wrong (left or south) side of the
ehann and in heading for a narrowing
part of the channel they both headed for
the ue buoy about one and one-quarter
mihs 1 e id, the weather at the same time
becomin g misty and just before reaching the
buoy the two vessels came into collision .
Held, that in coming down the wrong side
of the channel the ships had by common
violation of article 25 created a situation
not contemplated or provided for by the
Articles ; that it is impossible to attempt
even to reconcile the conflicting body of
testimony given in support of the respec-
tive contentions and in the circumstances
the only appropriate ! : i i- that both
vessels are equally in fault and should bea r
the damage occasioned in like proportion .
THE Wm . DONOVAN STEAMSHIP CO . (INC . )
v . THE S .S . HELLEN .	 461
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ADMIRALTY LAW—Continued .

5. Costs — Costs of amendment at
trial adding party plaintiff—Costs of tria l
following event—Question as to there bein g
a separate issue .	 157

See COSTS. 2 .

	

6.	 Practice—Amendment of proceed-
ings—Adding party plaintiff —Failure t o
amend in accordance with order—Circum-
stances a,go(irn„g election to abando n
amendment —d ee,al,eat of judgment an d
prior proceedialgs allowed.] In the course
of trial in the -Admiralty Court plaintiff
was allowed to amend by adding a part y
plaintiff, but failed to formally amend pur-
suant to the order and entered the formal
judgment with only the original plaintiff
named therein, and proceeded to asses s
damages before the registrar . Held, in th e
circumstances (set out in the judgment )
plaintiff had not elected to abandon the
order for amendment and should be allowe d
to have the judgment and prior proceeding s
amended in accordance therewith. EVANS,
COLEMAN & EVANS LIMITED, et al . v . THE
ROMAN PRINCE .	 15 5

7.—Practice—Security for costsRule
134—Delay in application .] Under Ad-
miralty rule 134, in a case where th e
plaintiff is resident out of the jurisdiction
and its ship is a foreign one, security for
costs may be ordered, even at an advanced
stage of the action and though the delay in
applying therefor is unaccounted for, in th e
absence of any prejudice to the other side
occasioned by such delay. Scope of rule 134
considered, with regard to the practice o f
the Court. WRANGELL V. THE STEEL
SCIENTIST.	 114

AFFIDAVIT OF DOCUMENTS. - 133

See DIscovERY. 2 .

AFFIDAVITS—Service of copies on applica-
tion for judgment. - - - - 7
See PRACTICE . 5.

AGREEMENT FOR SALE—Continued .

vendor with party haring right of way —
Land affected—Depreciation in value—Righ t
of action .] The plaintiff purchased thre e
lots in Yale District from the defendan t
under agreement for sale for $20,000 on th e
16th of July, 1921, the last payment to b e
made on the Ist of May, 1922, the purchaser
to assume two mortgages for $9,000 . The
plaintiff entered on the lands, made valu-
able improvements and made all payment s
on the purchase price . A conveyance
dated the 6th of May, 1922, drawn in
pursuance of the Real Property Conveyance
Act containing the usual covenants wa s
then delivered the plaintiff purporting to
convey the lots to him subject to a right
of way of a certain railway through the lots ,
and the two mortgages . An agreemen t
entered into between the defendant and the
said Railway Company of the 26th of July ,
192I, recited that owing to the lots in ques-
tion being flooded by reason of the railwa y
embankment on the right of way blocking
the outlet from two lakes in the vicinit y
the defendant had succeeded in an action
for damages for destruction of crop an d
depreciation of land ; that this was sus-
tained on appeal and an appeal was then
pending before the Supreme Court . The
agreement then proceeded to recite that i n
consideration of the payment of a certain
sum the litigation was settled and the Rail -
way Company was released from all claims
which the defendant, his heirs, or assigns
can at any time hereafter make by reason
of any damage arising by reason of th e
interference of the Railway Company. In
an action for damages for depreciation in
the value of the land purchased by reason
of the agreement of the 21st of July, 1921 :
—Held, that the plaintiff did not by his
purchase acquire any right in the future t o
claim damages against the Railway Com-
pany of which he was deprived by the agree-
ment between the defendant and the Rail -
way Company and the action should be
dismissed . MATHESON V . TIIYNNE. - 541

AGENCY—Policy. - -

	

- - 222 1 2.	 Of tract of timber—Large paymen t
See INSURANCE, FIRE .

		

on purchase price—Liability to tax . - 163

Sec TAXATION. I .
AGENT—Liability of . - - - - 136

,See VENDOR AND PURCHASER. 2 .

AGREEMENT—To share in amount to he
recovered by suit — Maintenance
and chanrperty. - - - - 56

See SOLICITOR AND CLIENT . 1 .

AGREEMENT FOR SALE—Land—Right o f
way through— Subsequent agreement by

3.	 To innocent purchaser . - - 323

,See FRAUDULENT CONVEYANCES .

ALIMONY — In arrears—Reduced circum-
stances of respondent—Application
to reduce arrears and monthly
allowance.	 49
See DIVORCE . 2 .
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APPEAL. - - - - 554, 277, 489
See CRIMINAL LAw. 1 .

ExEcuTION .
PRACTICE. 11 .

	

2 .	 Application to amend charge —
Appeal from refusal .	 169

See CRIMINAL LAW . 7 .

	

3 .	 Eevleit oe — Judge's notes—Uncer -
tainty of 'fipple,,ntary notes—Duty o f
appellant .	 97

See PRACTICE. 2 .

	

4 .	 Out of time—Motion to quash--
Subsequent order extending tin g e—Appea l

	

from .

	

497
See PRACTICE . 3 .

	

5 .	 Right of. - - -

	

- 492
See CRIMINAL LAW. 11 .

6.--To County Court. - - - 242
See CRIMINAL LAW . 5 .

7.—To Supreme Court—Application t o
Court of Appeal for leave—Can. Stats .1920 ,
Cap . 32, Sees . 35 to 43 inclusive . -

	

- 52
See PRACTICE . 4 .

ARBITRATION — Award — Application to
send back—Ground that less allowed tha n
to others in same position — Eviden.ce —
Arbitrator's affidavit—Examination upon . ]
Unless there is a mistake in law or fac t
evident on the face of an award or the
arbitrator admits that he has made a mis-
take in law or fact or unless there has been
fraud or corruption it will not be referre d
back to the arbitrator for reconsideration .
An arbitrator having made an award as t o
damages to claimant's lands through smoke
from the defendant Company's smelter th e
claimant applied for an order that it b e
referred back on the ground that the
arbitrator allowed a much larger sum to
another claimant whose lands surrounde d
one of the present claimant's parcels o f
land . Held, that this is not a ground that
comes within the rule as many circum-
stances may be considered by the arbitrato r
such as, quality of land, its state of cul-
tivation and fertility, and the applicatio n
should be dismissed . On an application that
an award be sent back for rehearing by th e
arbitrator a question arose as to whether al l
the claimant's land (which consisted of tw o
parcels) was taken into consideration by th e
arbitrator and an affidavit was obtained
from the arbitrator in which he stated that
both parcels of land were considered by hi m
in making his award . An application b y
the el q imant to examine the arbitrator o n
hi- mid ,~y it was refused . In re Fox AN D
THE Co\nOLIDATED MINING AND SMELTIN G
COMPANY OF CANADA, LIMITED. - - 396

AUTOMOBILE—Collision . -

	

52 7
See DAMAGES . 4 .

AUTOMOBILE INSURANCE .
See FNDER INSURANCE, AtiTO-

MOBILE .

AWARD—Application to send back. - 396
See ARBITRATION .

BEER—Sale of.	 169
See CRIMINAL LAW . 7 .

BILL OF LADING. - - - 353, 531
See CARRIERS .

CONTRACT . 3 .

BOOM OF LOGS—Sale—Scale bill—Not a
document of title . -

	

- - 557
See SALE OF GOODS. 1 .

CARRIAGE OF GOODS. - - - 531
See CONTRACT . 3 .

CARRIERS — Preliminary contract—Depar-
ture from in bill of lading—Fraud of
shipper's representative—Endorsement o n
bill of lading — Ef feet of on consignee —
Action for damages—Can. Stats. 1910, Cap.
61, Sec. 4(a) .] An owner of goods havin g
endorsed a bill of lading therefor to th e
buyer has thereby parted with all his righ t
of an action for damages with respect
thereto from the carrier, but the fact tha t
the owner has paid the endorsee the amoun t
of the damages suffered by the goods i n
transit, does not deprive the endorsee of hi s
right of action against the carrier . Where,
by reason of the fraud of a person entruste d
by an owner of goods with the duty o f
shipping them and obtaining a bill of ladin g
therefor the bill of lading is not in accord-
ance with the first arrangement for shippin g
made between the owner and the carrier ,
the Court in an action by the owner, name d
in the bill of lading as consignee, against
a carrier will allow the carrier's prayer fo r
rectification of the bill of lading to conform
with the contract . But the endorsee fo r
value of the bill of lading who had n o
notice of the preliminary contract is not
bound thereby, his rights against the carrier
being fixed by the terms of the bill of lading .
The Water-Carriage of Goods Act does no t
apply so as to render null and void a specia l
contract deliberately made between a
shipper and a carrier for the carriage o f
automobiles on deck, but a printed term in
a bill of lading which provided that the
carrier might carry animals or other cargo
on deck at the risk of the shipper, owner ,
or consignee offends against and is voi d
under section 4(a) of said Act. FORD
MOTOR COMPANY OF CANADA LIMITED AND
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CARRIERS—Continued.

COLONIAL MOTOR COMPANY V . UNION

STEAMSHIP COMPANY. - - - - 353

CERTIFICATE OF TITLE. - - 465

See SOLICITOR ' S LIEN .

COLLISION. -

	

- - 461
See ADMIRALTY LAW. 4 .

COMMISSION—Sale and transfer of con-
tract to build dry dock—Statutory subsidy
included—Government consent to transfer
—Member using his influence to obtain con -
sent .] No one engaged in public busines s
is allowed to have a beneficial interes t
which may conflict with his duty or whic h
might unduly influence him in performin g
that duty . A member of the Dominion
Parliament who brought about the sale o r
transfer of a contract and subsidy author-
ized by statute for building a dry dock, i t
being his duty under agreement with th e
vendor to use his influence with the min-
ister in charge to secure the Government' s
consent which was necessary to complete the
sale, is not entitled to a commission for his
services, his agreement with the vendo r
being void at common law on the ground
of public policy . CLEMENTS V . COUGHLAN :

ANDERSON, THIRD PARTY. - - - 401

COMPANY LAW — Proposed contract —
Executed by manager of one company--
Effect of—Other company not incorporate d
—Executed after incorporation—Right of
action—Use of "eo-operative" in name—
Effect of—Restraint of trade—Damages—
B .C . Stints. 1921, Cap. 10; 1920, Cap . 19,
See. II (?) .] A document containing th e
terms of a proposed contract between th e
defendant Company and a company abou t
to be formed was executed by the defendant
Company's manager on its behalf and
handed by him to a committee organizin g
the second company as evidence of the fac t
that the defendant was willing to enter into
the contract as soon as the second company
became incorporated . After the second
company became incorporated and received
its certificate entitling it to commence busi-
ness it duly executed the document and the y
proceeded to do business under the contract .
In an action by the second Company upo n
the contract :—Held, that the plaintiff wa s
entitled to sue yr damages for breach
thereof . Kehler v . Baxter (1866), L,R . 2
C .P . 174 distlr_ :zi- e e1 . Where the manager
of a company active; in good faith unde r
the authority ii Pieh he thought wa s
vested in him and which could have
been vested in him under the articles

[Von.

of association executes a contract o n
behalf of the company and the othe r
party accepts him as having authority, th e
company is bound by his act . Doctor v .
People's Trust Co . (1913), 18 B .C . 382
followed. Where a company incorporated
under the Companies Act, 1921, includes i n
its name the word "co-operative" contrar y
to section 4(2) of the Co-operative Associa-
tions Act, the company is not thereby ren-
dered illegal as section 28 of the Companies
Act makes a certificate of incorporation
conclusive evidence that the company wa s
duly incorporated. A contract between the
plaintiff Company and a grower of fruits
and vegetables under which the latter agree s
to deliver all his products to the company
for marketing is not illegal as being in
restraint of trade. ASSOCIATED GROWERS O F
BRITISH COLUMBIA LIMITED V. BRITIS H
COLUMBIA FRUIT LANDS LIMITED AND JOH N

JAMIESON.	 533

CONFLICT OF LAWS. - - - 485
See NEGLIGENCE . 9.

CONTRACT —Accord and satisfaction--
Correspondence between parties—Effect of . ]
Where a mortgagee offers to accept a quit -
claim deed from the mortgagor in discharg e
of his right of action on the covenant, the
right of action is discharged only when the
agreement to accept the quit claim is accom-
panied by delivery thereof, There must h e
not only accord but satisfaction to discharge
a cause of action . CAIRNS AND WIPTER-
BOTTOM V . Breoc t . -

	

- - - 338

2.	 Ay ' ',

	

to 1 ' d/'-I i e land--Cor -
poratioe a li, be approved b y
city council—v o pe i in rived at—Actio n
for specific pforrnan<' Tails .] In duly,
1.920, the plaintiff wrote the city enginee r
of Vancouver proposing that the City shoul d
purchase a triangular portion of the thre e
lots at the south-east corner of Hastings
and Burrard Streets in order to widen
Hastings Street so as to make a. straight
run from Hastings Street into Seaton
Street, and in April, 1921, he renewed the
offer by letter to the mayor . The city
engineer then made .1 report upon which
the City Council p: :--wl a resolution on th e
1st of August, 1921, that the City purchas e
such portions of said lots as in the opinio n
of the city engineer is required for th e
purposes proposed and that the price pai d
be the sum agreed upon by the owner an d
finance eonunittee subject to approval by th e
Council . The city engineer made a pla n
of the portion of the lots required an d
asked the finance committee to suggest a

COMPANY LAW—Continued .
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CONTRACT—Continued.

price . The finance committee passed a
resolution referring the question of pric e
to a special committee consisting of Alder -
man Tracy, the city comptroller, and assess-
ment commissioner for report. The special
committee made a report fixing the price
at $21,500 of which the plaintiff received
notice . On the 28th of November, 1921, the
plaintiff wrote the city clerk asking him t o
advise the finance committee that the price
submitted in the report of the special com-
mittee was accepted by him for all partie s
interested . The lots in question were sol d
for taxes on the 4th of December, 1920, an d
after due notice had been given the perio d
for redemption expired on the 4th of
December, 1921 . An action for specific per-
formance of an alleged agreement for sal e
of the lands in question was dismissed .
Held, on appeal, affirming the decision o f
MCDONALD, J. (MARTIN, J.A. dissenting) ,
that no enforceable contract had been estab-
lished . Per McPHILLIPS, J.A . : The pro-
posed purchase was a conditional one . The
price which was an essential feature ha d
under the resolution of the City Council t o
be arrived at in a particular way, i.e ., by
agreement between the owner and the financ e
committee followed by the approval of th e
City Council . The price was never fixed ,
and with that condition unfulfilled there
cannot be an enforceable contract . TowN-
LEY V . THE CORPORATION OF THE CITY OF

VANCOUVER .	 201

3 .—Bill of lading—Carriage of good s
by sea—Damaged in transit — Yegligence . ]
In an action by a shipper to recover the
loss suffered by damage to a consignment o f
goods carried by sea, the defence that ther e
was a transfer of ownership to the consigne e
whereby the plaintiff lost his right to sue,
m11 s t be supported by evidence to shew that
i he bargain between the shipper and th e
t esignee was that no platter what condi-
rh,n the goods were in, the consignee wa s
bound to accept them. The ordinary rule
as to the basis of damage to goods whil e
n cried by sea is the market price of th e

_ttotls at the port of discharge at the tim e
of lelivery. MAKINS PRODUCE Co . V . CANA-
DIAN AUSTRALIAN ROYAL MAIL LINE . 531

4.--By agent—etgcnt not liable . - 136
S?? VENDOR AND PURCHASER.

5.--I or sale of leiai—Orel—Speeii/ic
P 'rfemeetrlr, —I,' ztue Of I rui!etc. -

	

- 74
ENDOR AND P? JO H Uea . I .

6.	 1/er,le in Calij,

	

;iz7
purehaser .

	

	 19
See SALES .

56 7

7.---Of employment—Forbearance t o
sue—Not voluntary contract of service.

See MASTER AND SERVANT . 2.

8.—Of employment — Percentage o f
profits—Computed semi-annually—Finality
of computation—Cause of action arising
after issue of writ—Included in statement
of claim—Traversed by defence—Estoppel .

- - 257
See MASTER AND SERVANT . 1 .

9 .—Promise of marriage — Plaintiff
prey iously married — Divorce proceedings
p? edi??o—Pron)ise after hearing but before
passage of bill of divorce—Immoral rela-
tions pending divorce—Public policy .] Th e
plaintiff, a married woman, petitioned fo r
divorce. The hearing took place in April,
1924, and the bill of divorce received th e
Royal assent on the 19th of July following .
The defendant's promise of marriage, the
breach of which is alleged, was made, as
found by the Court, after the hearing of
the petition but before the passage of the
bill of divorce . Held, that even assuming
the plaintiff were properly entitled to a
divorce, any promise of marriage to be per-
formed contingently upon a divorce being
obtained is against public policy and no
action can be maintain? d thereon . CAUL-
FIELD V . ARNOLD (No . 2) .-

	

-

	

- 404

10.	 Sut ?reel lrunnr'e~' of to build dry
doeh—~leriitlery subset?' do7nt 7cel—Govern-
ment cone e/ l„ transfer -- Jl ail?? r using his
influence to obtain consen 1 . -

	

-

	

401
tie C.oisilssios .

CONTRACT—Continued .

11.	 -Special-set alit/0y of . -

	

180
See RAILWAY.

? r of red/tray tt ~ <
ties—Penalty re s r

	

1

	

Seieur e
Payment by ! t artt of royael ,it , tai
penalty to see are release—Hight to de s o
under contract—"Government and all other
dues"—Scope of.] The plaintiff contracted
to supply the defendant Company with
70,000 ties and put up a . mill on the Rock
Creek mineral claim in Vale District for th e
purpose of manufacturing 11 a ties. tie took
115,763 feet of timber ,Il imue,-cal claim
and delivered from 1 ;200 re 1 .dttu ti- a t
the Rock Creek station . The ties e??ee
seized by the forest branch of tin, dt iiart-
ment of lands claiming $652 .04 as roc :dty
and penalty dues (87 cents per M . as
royalty and $4 per M. as penalty for wilful.
trespass on a mineral claim) . The defend -
ant paid the sum demanded and deducte d
the amount from the plaintiff's tie account.
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CONTRACT—('o)b t ir

An action to recover $320.26 on the groun d
that said sum was wrongfully paid withou t
his consent to the forest branch of the
department of lands was dismissed . Held .
on appeal, affirming the decision of BRowN ,

Co. J ., that as the contract contained th e
terms that Government and all other dues
shall be paid by the contractor and that the
company reserves the right to retain Gov-
ernment dues from contractor until clear-
ance has been furnished, the money paid
by the defendant to furnish the clearance
must be regarded as paid on behalf of the
plaintiff to fulfil his contract and therefore
chargeable against him. The expression
"Government and all other dues" include s
all sums which would become due to th e
Crown for timber cut in pursuance of th e
statute and regulations or in violation o f
them, for stumpage, royalty, penalty o r
otherwise . KEANE V. CANADIAN PACIFIC
RAILWAY COMPANY .	 127

CONVEYANCES—Husband to wife—Mort-
gage on other property of husband—Per-
sonal cotenant—Interest in arrears at time
of cone?tances—Bona fides—Action to set
aside.] The plaintiff loaned the defendant
$3,000 on certain property in 1914, and in
1915 after the mortgage had fallen in
arrears the defendant conveyed two other
properties to his wife . The plaintiff then
recovered personal judgment on the covenant
contained in the mortgage, but not being
able to realize the amount of his loan
brought action to set aside the conveyance s
from husband to wife . The defendants se t
up an ante-nuptial agreement made in
Ontario in 1902, whereby the husband wa s
to give the wife the home in which they
laved and the money obtained from a sal e
of the home was ultimately invested in th e
lots in question . It was held by the tria l
judge that the conveyances were made wit h
intent to defraud the plaintiff, and set
them aside . Held, on appeal, affirming th e
decision of MCDoNALD, J . (MARTIN and Mc -
PHILLIPS, JJ . A.. dissenting), that the evi-
dence justified the conclusion to which th e
trial judge arrived and the appeal shoul d
be dismissed . [Affirmed by Supreme Court
of Canada .] GRAY V . FORD AND FORD. 517

COSTS. - - - 99, 270, 349, 489
See LANDLORD AND TENANT .

PLEADINGS .
PRACTICE. S. 11 .

2.—Admiralty—Costs of amendment a t
trial a~T~liee party plaintiff—Costs of tria l
following event—Question as to there bein g;
a "separate issue."] It was held that th e
costs of and consequent upon an amend-
ment, made upon motion by plaintiff (wh o
succeeded in the action) in the course o f
trial in the Admiralty Court, adding a party
plaintiff, should, in the circumstances o f
the case, be paid by plaintiff to defendan t
in any event, being set off against the cost s
due by the defendant. Cases reviewed. It
was held, that the costs of the trial should
follow the event, the defendant's contention ,
that the dispute as to the propriety of
employing only two tugs instead of thre e
should be regarded as a separate issue of
which defendant should get the costs, bein g
rejected . The Ophelia (1914), P . 46, dis-
tinguished ; Seattle Construction and Dry
Dock Co . v . Grant Smith R Co . (1919), 26
B.C . 560, referred to . EVANS, COLEMAN &
EVANS LIMITED et al . V. TAE ROMAN PRINCE .

(No . 2 ) .	 157

	

3.	 Security for. - - - 114, 193
See ADMIRALTY LAW. 7 .

PRACTICE. 6 .

	

4 .	 Statute — Constru imi — Tow n
Costs Act—"Expressly author ,"—ftter -
pretati on -1I.S.B .C . 1911, Cap . 61—B .C .
Slats. 1921 (Second Session), Cap. 15, Secs .
17 and 21(2) .] An assistant fire marshal
ordered the removal of a building under
section 17 of the Fire Marshal Act . An
appeal to the fire marshal was dismisse d
and an appeal was then taken to the Count y
Court judge who set aside the order of th e
assistant fire marshal with costs. Held, o n
appeal, affirming the decision of HowAY ,

Co. J., that the Fire Marshal Act which
was enacted subsequently to the Crow n
Costs Act, contemplates costs in the Count y
Court by requiring the appellant to giv e
security therefor . Per MARTIN, J .A. : Th e
Crown Costs Act provides that there shal l
be no costs for or against the Crown except
under the provisions of a statute which
"expressly authorizes" the Court . etc. The
word "expressly" in construing such an en-
actment is satisfied by whatever is "neces-
sarily or even naturally implied ." WATSO N

V . HOWARD .	 449

CONVICTION. - - - - 194, 240
See CRIMINAL LAW. 6, 13 .

2.	 Under The Opium and V'arcoti c
Drug Act .	 12, 251

See (

	

INAL LAW . 3 . 4 .

3.—Vali,bio of .	 119 1 COUNCILLORS---Qualification . - - 284

See CRIMINAL LAW. 14 .

	

See ltrNlclP~l . Law . 1 .
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539

COUNTERCLAIM —Action distinct from . 1

193
See PRACTICE. {i .

COUNTERFOIL—Left attached to ballot-

	

paper .	 244
See ELECTIONs.

COUNTY COURT RULES, 1914, Order I . ,
r . 3 ; Order IX., r . 11 ; Orde r
XXIII ., rr . 14 and 15. - - 122
See RENT.

COURT OF APPEAL—Application to for
leave to appeal to Supreme Court .

- 52
See PRACTICE. 4 .

COURT OF REVISION . - - - - 81
See TAXATION. 2.

CRIMINAL LAW—Carnal knowledge of
child aged four years and two months—Main
evidence that of child—Contradiction on vita l
point—Conviction—Appeal.] Accused wa s
convicted of carnally knowing a child aged
four years and two months . The main evi-
dence was that of the child who told her
parents what happened shortly after the
alleged act. Held, on appeal, reversing the
decision of YOUNG, Co. J. (MARTIN, J .A .
dissenting in part), that as the Crown's
case was founded on the evidence of a very
young child who contradicted herself on th e
vital point in the trial and on several minor
matters a conviction founded on such evi-
dence cannot be sustained . Per MARTIN ,
J.9.. : While I agree that the said mos t
serious charge has not been established, this
Court has power to convict accused of the
lesser offence of indecent assault upon the
child, which has been established completely ,
and the conviction should be amended t o
cover that offence. REX V . GIRONE . - 554

2.---Charge of murder--Jury disagree
—Dist ? rrated — New jury empanelled —

1 'ide, Sec. 960—Three jurymen on
first trial ipi'iietled on second trial—New
trial.] On a trial on a charge of murder
the jury di-eel-ea and were discharged ; a
new juri vs- - lected from the same panel
for the second trial and the accused was
found guilty end sentenced to be hanged .
Three jurymen who served on the first tria l
were selected and served as jurymen on th e
second trial . On appeal by way of cas e

:—Held, as contrary to the ordinar y
acceptation of the words "new jury" an d
to the spirit of section 960 of the Crimina l
Code . The verdict and conviction were set
aside and a new trial ordered . REx v .

	

11'ONG 0 SANG .	 8

CRIMINAL LAW—Continued .

	

3. 	 Conrietion under The Opium and
'\ areotie Drug Act—Hard labour improperl y
ilnpns~4—Deportation after service of sent-
eti i'— 11ir7,rn ..s corpus—Can . Stats. 1922, Cap .
36, ieia] A warrant of deportatio n
regular en its face, having issued after th e
prisoner had served his sentence on a eon-
vietion under The Opium and Narcoti c
Drug Act, the Court on an application i n
habeas corpus proceedings can only inquir e
into the truth of the statements made i n
the warrant, and cannot interfere by reason
of the unlawful imposition of hard labou r
by the sentence and conviction . REX v .
Cflow ToNe.	 12

	

4 .	 Cana ;titian under The Opium an d
Neu-colic D ; irq I et—Deportation—Order o f
mrrgi,clrvt7r animist drinala/am—Made sub-
seque,~l !n conr ;r l%on—hirnli'7—Can. Stats .
1922, Cap . 36, sec . 5 .] A Chinaman wa s
convicted at la- big-atom Ontario, under Th e
Opium and Narcotic Drug Act, of having
opium in his possession . After serving hi s
sentence he was taken under warrant of th e
deputy minister of immigration to Van-
couver and there held for deportation . On
an application for a writ of habeas corpu s
it was disclosed that some days after the
conviction and warrant had been signed th e
magistrate before whom the Chinaman had
been tried, on application of counsel, mad e
an order that he be not deported . The
prisoner was discharged. Held, on appeal .
reversing the decision of MORRISON, J., tha t
where at the time of a conviction under said
Act the magistrate does not order that th e
accused he not deported after completion o f
his sentence, an order against deportatio n
made subsequently is invalid, the magistrat e
being functus oio. REX V . LEE PARK .

-

	

-

	

-

	

- 251

	

5 .	 Habeas corpus—Summary con n c-
tion—Imprisonment — Appeal to Count it
Court—After dismissal of appeal held under
warrant of County Court-B .C . Stats . 1915 ,
Cap . 59, Sec . 77 (1) ; 1921, Cap. 30 .] Court s
exercising limited penal jurisdiction are con -
fined to such powers as are plainly con-
ferred or necessarily implied . Section 7711 %
of the Summary Convictions Act enacts tha t
in ease of the dismissal of the defendant' s
appeal and the affirmance of the convictio n
the Court shall order the appellant to b e
punished according to the conviction . The
defendant was convicted of n violation of th e
Government Liquor y . -~ uteneed to
imprisonment. An appeal to the County
Court was dismissed and the prisoner wa s
then held under a warrant issued out o f
the County Court . Held, on a habeas corpus
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CRIMINAL LAW—Continued.

application, that the warrant was issue d
without jurisdiction and the defendan t
could not be held under it . Collette v . Th e
King (1909), 16 Can . Cr . Cas . 281 applied.
RE% V . VIENNET . -

	

- - - 242

6.Illegal sale of liquor—Conviction
—Habeas corpus—Sale to Indian--faire of
purchaser not disclosed—R .S .C . 1906, Cap.
81—B.C . Mats . 1921, Cap . 30, See . 26 .] A
conviction and the warrant of commitment
thereunder for an offence under the Govern-
ment Liquor Act will not be set aside be -
cause they do not contain the name of the
person to whom the liquor was sold . An
Indian is punishable in the same manner
as others, for offences against Provincial
legislation when committed outside a
reservation . REx v. CHAN LUNG THY. 194

7.	 Intoxicating liquors—Sale of beer
—Summary conviction — Appeal — Applica-
tion to amend charge—Appeal from, refusa l
—B .C . Stets . 1921, Cap. 30, Sec. 46 ; 1922,
Cap . 45, Sec . 7 .] An accused was convicted
and sentenced to one month's imprisonmen t
with hard labour on a charge of selling "a
liquid .known or described as beer ." On
appeal to the County Court the Crown
moved to amend the charge by adding after
the word "beer" the words "which is liquo r
within the meaning of the Government
Liquor Act ." This was refused for want of
jurisdiction on the ground that the propose d
amendment describes a different article from
the beer as originally contemplated under
section 46 of the said Act and therefore i s
a different offence . Held, on appeal, revers-
ing the it ithion of Carlini, Co. J . (Mc -
Pniue -, 1 . .1 . dissenting), that there i s
only one offence contemplated by the Ac t
the object of the section being merely to add
a penalty to the original offence. Rex v .
Smith (1923), 32 B .C . 241 followed . Per
MARTIN, J.A . : This is an appeal from th e
decision of the judge dismissing an appea l
by the accused from a conviction by th e

ice magistrate under the Provincia l
Summa rti Convictions Act . That Act make s

ion for questions being reserved b y
the L'ottrzty judge when an appeal is take n
from his judgment under section 6(4) (I i )
of the Court of Appeal Act which gives a u
appeal to this Court as of right and. i s
subject to our ordinary jurisdiction . The
questions submitted should be disregarde d
and the hearing of the appeal proceeded wit h
in the ordinary way upon points of la w
raised . . REx V . PERRO . -

	

-

	

- - 169

S.Intoxicating liquor—hntau-ful sate
—Evidence of—Duties of so-called "stool -

CRIMINAL LAW—Continued .

pigeons" discussed—B.C. Stats . 1921, Cap.
30, Sec. 26 .] Three police officers in plain
clothes stationed themselves at night in a
motor-ear at the curb in front of a house
suspected of containing liquor for sale . The
accused walking along the sidewalk came t o
a point between the motor-car and the hous e
when he was asked by one of the officer s
whether he could get a bottle of whisky for
them. He turned to go towards the house
when one of the officers started to follow
him but to this he objected . He then went
to the house and rapped at a windo w
through which a bottle of whisky wa s
handed to him by a woman . He took it to
the officers and received $4 for it which h e
subsequently paid to the woman. An appea l
from a conviction to the Supreme Court for
the unlawful sale of liquor was dismissed .
Held, on appeal, affirming the decision o f
MORRISON, J. (MCPHILL IPS, J.A . dissent -
ing), that the appeal should be dismisse d
as it is impossible to say that there wa s
no evidence to support the view that the
magistrate took in holding that there ha d
been a sale by the accused to the police
officers . REx ex rel . WARD N . BERM)) ,

- 142

	

9 .	 Harder — Coio ietion —

	

ie i t
sentenced to be hanged—"I'it case min e
appeal" -- Application to trial judge fo r
certificate — (,'rounds —Criminal Code, Sec .
1013(0 .] On an application to the tria l
judge on behalf of accused who was con-
viiited of murder and sentenced to b e

aged, for a certificate that "it was a fi t
)<ir appeal" under section 1013)(0 o f

the Criminal Code, it was submitted that
)Li- certificate should he granted on th e
grounds that the jury erred in not findin g
(a) that accused was insane within th e
statute ; (b) that he was in such a stat e
of drunkenness at the time of the killin g
as to he incapable of forming an intentio n
to eonunit the mime . Held, that from th e
wording of the statute before a trial judg e
gives a certificate he should have an opinion
or belief of the fitness of the appeal upon
the que e - p ions of fact or mixed questions of
law mid fact . The questions raised ar e

eel) LW( fire a jury to decide and in su(' E
~ ire ~,~~,>ta) n e- the certificate should be re -

	

ttl- - I,

	

Accused was charged with )iaw in s
Iaurde t his wife at Notch Hill i e l e

County of Yale and Province of 13titi-i i
Columbia. There was no direct cvid i u
shown by the proceedings at the trial tha t
the place known as "Notch Hill" wa s
within the County of Yale or the Provinc e
of British Columbia or that accused's wife
was killed in such county . Held, that after
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CRIMINAL LAW—Continued .

a verdict, such an omission in the evidence
is not a ground for appeal. REx v. PAY-
ETTE.	 312

10.—Sale of medicine containing
acetanilide—Not registered as licentiate
under Pharmacy Act—Provisions of The
Proprietary or Patent Medicine Act com-
plied with--R .S .B .C. 1911, Cap. 178, Sec.
23—B.C. Stats . 1915, Cap . 59, Sec. 87—
Can. Stats . 1908, Cap. 56, Sec. 14; 1919,
Cap . 66, Sec. 5(1) .] Vendors of pro-
prietary or patent medicines registered and
put up in compliance with The Proprietary
or Patent Medicine Act and containing any
of the substances set out in Schedules A and
B of the Pharmacy Act are not subject t o
the provisions of section 23 of the Pharmac y
Act if they have complied with all the pro -
visions of The Proprietary or Patent Medi-
cine Act. The Proprietary or Patent Medi-
cine Act is in pari materia with section 2 3
of the Pharmacy Act. The Dominion Act
lays down conditions under . which acetani-
lide can be sold. Applying said section 2 3
to the same facts, both legislative bodies ar e
legislating about the same thing and with
the same object, i .e ., the protection of th e
public . The Provincial legislation is there-
fore inoperative. REx v. SHERIDAN . - 161

11.	 Summary conviction—Paymen t
of fine—Right of appeal —Waiver .] Th e
accused was convicted before a police magis-
trate for driving a motor-vehicle in a muni-
cipality to the common danger on a publi c
highway. After conviction accused com-
plained of the injustice of the convictio n
and said "If I had another witness I woul d
appeal the case." A constable then present
said "What about payment of that fine? "
and accused said "I will give you a cheque ,
call at the store for it ." The constabl e
called and the cheque was paid . After th e
Court closed accused said to the constable
"There is no use my nap ,ling as I hav e
no witnesses." Held, on amssal, that on th e
facts the appellant by pat ine his fine waive d
his right of appeal . REx v . l3ARVEY . - 492

12 .

	

slim nary eoni-ietion—Opiana an d
e)-col1c 'Lug Act, 19?3—Information -

diw!i~~~ off,

	

,e—lfabcas corpus—Can .
e ) ) . .?, Sec_ 4r(d)--tlintina l

;lb .1) .] An aecnsed was eon-
ictrd far hit g "in his possession with -

out lawful authority a narcotic drug, t o
wit : inmL,)linc contrary to section 4(d )
of The Opium and Narcotic Drug Act, 1923 . "
The ir,9 w,ttion skewed that accused wa s
called in le plead to an offence (a) having
the drug in his possession without lawful

57 1

authority, e.g ., without the written orde r
or prescription of a duly authorized an d
practising physician, etc., as provided by
section 5 of said Act ; and (b) having i t
in his possession without first having ob-
tained a licence from the minister . Held,
on habeas corpus that ingredients of two dis -
tinct offences had been mixed up together i n
the charge as laid in the information whic h
is contrary to the settled principles of
criminal procedure and in violation of sec-
tion 710(3) of the Criminal Code. The
prisoner was therefore entitled to his dis-
charge. Rex v. Ferraro (1924), 33 B .C. 49 1
distinguished . REx v . LovIE Guar. . - 177

13.—Unlawful possession of opium—
Conviction — Habeas corpus — Penalty —
Right of election—Construction of statute
—Consideration of decisions on similar
Acts—Can. Stats . 1923, Cap . 22, See . 4 . ]
A prisoner was convicted by a police magis-
trate for unlawful possession of opium an d
sentenced accordingly . Section 4 of The
Opium and Narcotic Drug Act, 1923, pro-
vides that such an offender "shall be guilty
of a criminal offence, and shall be liabl e
(a) upon indictment, to imprisonment fo r
any term not exceeding seven years and no t
less than six months or ( b) upon
summary conviction, to imprisonment for
any term not exceeding eighteen months an d
not less than six months," etc . Held, on
habeas corpus proceedings, that the accuse d
was not entitled to elect in which manner
he be tried . The duty of a Court is to fin d
out what an Act of Parliament means an d
not to embarrass itself with previous de-
cisions on former Acts when the new Act i s
clear in its terms . REx v. (utx AIow .

- - 240

14 .	 l 1?u .' ,'~tl sale of liquor—C„n, i- -
,ir,istrate in so c r,, 'ry

acting as prosecvli,l,/ )e,insel-T9 lid /e o f
co +viction—B .C . c ('its . 1914, Cap . 92, sec .
399 (1) .] Section 399 (1) of the Muni-
cipal Act, B .C. Stet - . 191- Cap . 52, provides
that "no police r -1ihondiary magistrat e
shall act as solicit , r meant . or counsel i n
any cause, matter, pie- sution, or proceed-
ing of a criminal n,tnn nor shall such
magistrate act s a l t t >a id in any caus e
which by law may be investigated or tried
before a magistrate or a justice of th e
peace." Upon the conviction of an accuse d
by a stipendiary magistrate in the Count y
of Cariboo for an unlawful sale of liquor,
ai application for a writ of habeas corpus
on the ground that another stipendiar y
magistrate of the same county, who was a
qualified barrister and solicitor, acted as

CRIMINAL LAW—Continued.
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CRIMINAL LAW—Conlinned .

prosecuting counsel on the trial, was re-
fused . Held, on appeal, reversing the de-
cision of MORRISON, J ., that the objection i s
fundamental in its nature, the magistrat e
being as much prohibited from hearing th e
ease in such circumstances as is the counsel -
magistrate from appearing in it. There was
a trial without jurisdiction and the convic-
tion is quashed . REx v . WESSELL. - 119

15.	 -1Fitness required on er,sal
prosecution — Recognizance — Failure t o
appear—Endorsement on recogniof
',mods Crate's certificate— Transmission t o
preper officer—No order required—Cri . ; ; a t
Code, Secs . 576 and 1099—Criminal rile 6 . 1
M . entered into a recognizance as principa l
and B . as surety that he would appear as a
witness on a criminal prosecution . He
failed to appear and the magistrate, after
certifying on the back of the recognizanc e
M.'s non-appearance at the hearing, for -
warded it to the clerk of the County Court
within the jurisdiction . An application b y
the Crown to a judge of the Supreme Cour t
for an order estreating said recognizanc e
was refused . Application was then made to
a judge of the County Court for the same
order which was granted. Held, on appea l
from both orders, affirming the order of
iosxisou, J . and reversing the order of

CAYLEY, Co. J . (MCPHILLIPS, J.A . dissent-
ing), that the estreating of a recognizanc e
may be carried out under the provisions of
section 1099 of the Criminal Code itself an d
any further necessary proceedings follow
under the subsequent sections of the statut e
without the requirement of any order fro m
the Courts . Held, further, that as this case
was in the magistrate's Court and the
County Court Judge's Criminal Court, rule
6 of the Criminal rules does not apply a s
section 576 of the Criminal Code under
which it was passed deals with the powers
of the Supreme Court judges to in n h rules
for their own Court only. Ertx N . AI c (
AND Blum \ .	 14

DAMAGES. - - - - 461, 533, 195
See ADMIRALTY Law. 4 .

COMPANY LAW .
NEGLIGENCE . 6 .

2.--Action for, - - - 319, 353
See ADMIRALTY LAW .

CARRIERS .

—Basis of.	 19
See SALES.

4.-	 Collision betrceen automobile and
tram-car—Girt riding in automobile killed

DAMAGES—Continued.

Action by father of—Defendant's admission
of negligence—Ei-idenee as to damages- -
Verdict of jury—Yo proof of father bein g
girl's executor—R .,S .B .C . 1911, Cap . 82, See .
4 .1 In an action for damages by the fathe r
of a girl killed in a collision between a n
automobile and tram-ear, the defendant ad-
mitted negligence and after the jury assesse d
the damage and was discharged . on motion
for judgment counsel for the defence move d
for dismissal on the ground that the father
of deceased was not shewn to be her
executor . Held, that as the defendant ad-
mits negligence and the trend of the tria l
turned on the question of the reasonable
probability of a pecuniary benefit to the
parents during the girl's life and the
quantum of damages upon which all avail-
able evidence was adduced and placed before
the jury which could not he affected in an y
way by evidence as to whether or not there
was an executor, evidence of the plaintiff a s
to executorship (which was to the effect
that there was no executor) should be
allowed in . Banbury v . Bank of Montrea l
(1918), 87 L .J ., K.B . 1158 and Cropper v .
Smith (1884), 26 Ch . D. 700 at p. 710
applied . Wool) v . BRITISH COLUMBIA ELEC-
TRIC RAILWAY COMPANY, LIMITED. - 52 7

5 .

	

Drain — Faulty construction b y
municipality .	 167

Sec NEGLIGENCE . 5 .

6.---Liability on. - -

	

- 454

See EIRES .

7.	 Polo

	

,,ts—Shipping of—Injury
to before v,,leiet, rr—.special contract—lie-
strictiou of liefe!rly—Validity of contract .

180
~'~e 1 : .uLwAY .

8,	 	 spurts — Shooting competi -
tion—DO

	

,—Backfire—Injury t o
pupil resat , Li in loss of eye—Educatio n
ant ho ii / i—Li ' ii U ti' .	 3S

See NEGLIGENCE . 7 .

DEPORTATION—After service of sentence .
12

See CRIMINAL LAW. 3 .

2.—Order for to United States—Arner-
ican officials refuse entry—Then held fo r
deportation to India—illegal detention . 190

See HABEAS Coccus . 2 .

3.	 Order of magistrate against —
Made subsequent to conviction . -

	

- 25 1
See CRIMINAL. LAW . 4.
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DESERTION—By seaman . -
See ADMIRALTY LAW. 2 .

INDEX.

ELECTIONS—Coat inued .

57 3

4

- 315DETINUE. - - - -
See HUSBAND AND t\"Ire 2 .

DISCOVERY. - -

	

- 322
See PRACTICE .

2 .--Aetion for specific r// / for-manee —
Pre•ii/—Sole of land—Flair '/ li r, //stet' fo r
eo/eNen!t—lfjidavit of dacu,/,/ls by com-
pany—Further and better afjiJ irit of docu-
ments by plaintiff—Joint and several affi-
davit sufficient .] In an action for specifi c
performance of an agreement for the sal e
of land an order was made that an affidavi t
of documents be filed on behalf of a com-
pany incorporated to take over the lands
in question, the evidence disclosing that th e
plaintiff acted as trustee for the company
in respect of said lands. The plaintiff's
affidavit of documents contained an item
"Pleadings and proceedings in an action i n
the Supreme Court of British Columbia ,
between the plaintiffs and the Grand Trunk
Pacific Railway Company as defendant being
No. 1, 2315/1915 ." Held, that a further
and better affidavit of documents must be
made by the plaintiffs in respect of thi s
item. Taylor v . Batten (1878) , 4 Q .B .D . 8 5
applied . ISITT AND ISITT V . HAMMOND AND
NATIONAL RESOURCES SECURITY COMPAN Y
LIMITED .	 133

DIVORCE. - - -

	

- 404
See CONTRACT. 9 .

2.	 Alimony in arrears—Reduced cir -
cumstances of respondent Application to
reduce arrears and monthly allowance .] The
claim of a wife upon obtaining a divorce,
to alimony is paramount to that of a second
wife or any children had by her, and th e
liability of the husband to maintain her
can not be prejudiced by the existence of
a second family. That the earning power
of the respondent in a divorce action had
fallen off to a cosiderable extent is ground
for a reasonable reduction in the monthl y
allowance but not for a reduction in the
arrears of alimony . MOODY V . MOODY . - 49

ELECTIONS — Provincial — Counterfoil —
Left attached to ballot-paper—Absentee vot e
—Official stamp not on envelope—.Barking
of ballot-papers—Indelible pencil—Ink —
B .C . Stats . 1920, Cap . 27; 1921, Cap. 17 . ]
Upon appeal from the decision of a Count y
Court judge on a statutory recount of the
ballots cast at a Provincial election it wa s
held :—( 1) That ballots to which the full
counterfoil was left attached should be
counted (MACDONALD, C .J .A . dissenting) .

(2) That ballots to which a portion of the
counterfoil was left attached should be
counted . (3) That the ballots of absentee
voters enclosed in envelopes that were not
marked with the official mark in two or
more places across the line where the en-
velope is closed in accordance with sectio n
106(3) of the Provincial Elections Act
should be counted (MARTIN, J .A . dissent-
ing) . The decision of HoWAY, Co . J., in the
result, was affirmed . Re DEWDNEY ELEC-
TION. SMITH V. CATHERWOOD . -

	

244

EMPLOYMENT—Contract of. - 257, 408
See MASTER AND SERVANT. 1 . 2 .

EQUITABLE CHARGE . - - - - 465
See SOLICITOR ' S LIEN .

ESTOPPEL .	 257, 481
See MASTER AND SERVANT . I .

SALE OF GOODS . 2 .

EVIDENCE. --

	

- - 527, 351
See DAMAGES . 4.

PATENTS .

2 .

	

Acceptance of. - - 360, 433
See TITLE TO LAND. 1, 2 .

3 .—Arbitrator's affidavit — Examinatio n
upon .	 396

See ARBITRATION.

4.--Corroboration . -

	

- - 474
See TRUSTEE .

5.--Hearsay. - - -

	

323
See FRAUDULENT CONVEYANCES .

6.--Judge's notes. - - - - 97
See PRACTICE. 2 .

7.	 Of child—Contradiction on vital
point .	 554

See CRIMPS`AL LAw. I .

S.

	

L'nlarcful sale of liquor .

	

- 142
See CRIMINAL LAw . 8 .

EXECUTION—Stay pending appeal—Pay-
ment into Court of sum pending appeal—
Payment into Court of sum covering judg-
ment and costs—Judgment reversed o n
appeal—Application for payment out —
Appeal to Supreme Court pending—Dis-
cretion—Appeal .] The plaintiff recovere d
judgment at the trial" for $5,490, and costs .
The defendant appealed and obtained an
order staying execution upon paying int o
Court the amount of the judgment an d
costs which, with the security for costs of
appeal, amounted in all to $6,700 . The
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EXECUTION—Con thrived .

Court of Appeal set aside the judgment and
ordered a new trial (see 33 B .C . 271) . The
plaintiff then appealed to the Suprem e
Court of Canada and the defendant applied
to a judge for payment out of the money s
in Court . An order was made that $5 .00 0
of the sum paid in remain in Court pending
the disposition of the appeal, and that the
balance of $1,700 (costs and security) be
paid out to the defendant forthwith . Held.
on appeal by the defendant, on an equal
division of the Court, that the appeal b e
dismissed, the Court being unanimous i n
dismissing the plaintiff's cross-appeal . Per

\LvcDONALD, C .J.A. and CALLIPER, J .A. :
The money was paid into Court for th e
purpose of staying execution . This purpos e
was exhausted when the judgment was se t
aside . Whether the money is paid out or
not has nothing to do with the appeal unless
respondent is entitled to rely upon tha t
money as security in the final result . Con-
sideration of the cases shew he is not an d
there should be an order for payment out
of the balance in Court . Seaton v . Bur nan d
(1899), 1 Q .B . 7 82 followed . Per MARTI N
and McPnu Lirs, JJ . A . : The defendan t
having obtained a benefit by special order
to which he was not entitled in ordinary
practice, by invoking the discretion of th e
trial judge the result of which was that he
created and locked up a special fund to
abide the final adjudication of the righ t
thereto, it would be repellant to equitable
principles of practice to hold that afte r
having approbated the discretion of the
Court below to safeguard him by special
order (luring one stage of the litigation, li e
should now repudiate its consequences when
it affords a like "special" discretionary
safeguard to his adversary at a later stage .
The appeal should be dismissed . LEW v .
WINO LEE . -

	

- - - 277

EXECUTOR—Proof of . -

	

-

	

527
ee .DAMAGES .

FIRE INSURANCE .
fee ENDER INS RANGE . EIRE .

FIRES — Negligence—Clearing land—B .C .
Forest Aet—Permit—Nn ;hen . to tale roman -
able precautions—Lie bali' . i in dons/ ,
Doctrine of Rylands v . .h'ietehcr.] 1) rnd-
ant who, under the I' prest Act, B .C . St ; i s .

1912, Cap . 17, had obtained a tire -,~

	

ni t
for the purpose of clearing land, was l~~ s d
to have been negligent in not takis,g i -~m-
able precautions, under the circuni,,l nit es ,
to prevent the fire from spreading to
plaintiff's lands, and to be liable for dam -

FIRES—Con tinned . -

age done thereon . The question whethe r
the doctrine of Rylands v . Fletcher (1868) ,
L .R. 3 H.L. 330, applies to the ease of a
bush fire in British Columbia, so that a
person setting out a fire acts "at his peril "
so as to make him liable, even in th e
absence of "negligence," if the fire get s
beyond his control and damages adjoining
land, discussed, and authorities reviewed ,
the Court expressing strong doubt of th e
application of the doctrine to a case suc h
as that in question . In discussing the ques-
tion, the contention that liability was
avoided by the fact that the fire was set
out under statutory authority, was rejected ,
as the statutory provisions are permissiv e
and not mandatory, applying Canadia n
Pacific Railway v . Parke (1899), 68 L .J . ,
P.C . 89. Goon v . YOusclIAn . - - 454

FOREST FIRE .	 485
See NEGLIGENCE . 9 .

FRAUDULENT CONVEYANCES --Agree-
ment for sale to innocent purchaser —
Necessary parties — Evidence— Hearsay —
Res gashed The plaintiffs, as executio n
creditors, brought action to set aside two
conveyances of land from a husband to hi s
wife and a subsequent conveyance of th e
same lots from the wife to her daughter .
Prior to the sale to her daughter the wif e
agreed to sell the lots to W . and sh e
assigned this agreement to the daughter .
who obtained an order nisi for foreclosu r e
but at the time of the trial of this actio n
the agreement was still in force and IV .
in poe,,,--ion . The wife died shortly afte r
the aseignment of the agreement to he r
daughter . The legal representatives of th e
wife were not made parties nor was \V .
added . Held, that as the wife had diveste d
herself of all interest during her life he r
representative e were not necessary partie s
and as no relief was asked against W . he is,

not a nee . se party, but the judgmen t
below declaring the lands available fo r
execution is subject to the prior right s
of others not parties to the action . A wit-
ness on the trial who at the time the im-
peached transactions were entered into ha d
heard conversations between the husband
and wife as to their manner of carrying o n
business and the passing of money betwee n
them, was not permitted to tell the arrange-
ments between them as disclosed in th e
discussions heard . Held, on appeal, pe r
MACDONALD, C .J .A . and GALLIIIER, .I . A., tha t
the evidence was properly excluded, it no t
being with respect to a specific agreement ,
and no foundation was laid for introducin g
the conversation as part of the res pester..
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FRAUDULENT CONVEYANCES—Cont'd.

Per MARTIN and MCPHILLIPS, JJ .A . : That
there should be a new trial as the testi-
mony tendered was directed to the trans -
action in question and was admissible a s
part of the res gestce . The Court being
equally divided the appeal was dismissed .
BLAIR AND BLAIR V . DICE AND PEOPLES .

- 323

FRAUDULENT PREFERENCE—Mortgage--
Depreciation in value of premises—Pressur e
by mortgagee—Transfer of other property t o
relative--Bona fides .] J., who owned a lo t
with dwelling in which he lived valued at
$2,200, and mortgaged for $900, mortgage d
three other lots that he owned to the
plaintiff in January, 1914, for $600 with the
usual covenant to pay . Interest and taxe s
were paid at first but later were allowed to
fall into arrears the result of which wa s
that the plaintiff was compelled to pay
$76 .19 to redeem the lots which were
allowed by J . to be sold for taxes . In
August, 1922, the plaintiff, through her
solicitor, began to press J . for payment o f
said arrears the total sum then due being
$800 . On the 29th of September, 1922, J .
conveyed the lot with his dwelling-house to
his son for $1 and other considerations .
The plaintiff obtained judgment in an actio n
to set aside the conveyance from J . to hi s
eon as fraudulent. Held, on appeal, affirm-
ing the decision of GRANT, Co. J., that th e
facts, coupled with the decided cases, war -
ranted the trial judge in finding that th e
conveyance was a fraudulent preference.
CUMMINGS AND ELLIS v. O'FLYNN . - 275

GARNISHEE .

	

	 122
See RENT.

GOVERNMENT DUES—Scope of . - 127
See CONTRACT. 12 .

HABEAS CORPUS. - 129242, 194, 177,
240, 349

See CRIMIxAr. LAW . 3, 5, 6, 12, 13 .
PRACTICE. 8 .

2.—Order for deportation to iiil,l
States —American officials refuse m ,
Then held for deportation to India 111, gal
detention—Can . Slats . 1914, Cap. 27, .Secs .
23 and 43 .] A native of India who was a
British subject was admitted to Canada i n
1907 ,.where he remained until February,
1923, when he went to the United States .
He returned in 1\mil, 1924, but more tha n
a year havin g

	

lie was presumed to
have lost his

	

dien domicil, was arrested,
fined, and an order for his deportation to

HABEAS CORPUS —Continued .

whence he came was made by a Board of
Inquiry under The Immigration Act . The
United States authorities refused to allo w
his entry into the United States and with -
out further order he was then held for
deportation to India . On application fo r
his release under habeas corpus proceedings :
—Held, that as an order was made by the
Board of Inquiry for his deportation to the
place whence he came (i .e ., United States )
and he is held for deportation to India, h e
is illegally detained and entitled to his dis-
charge. Section 23 of The Immigration Ac t
dealing with the Court's jurisdiction doe s
not apply as no order or proceeding of the
Board of Inquiry is being attacked . Re
SANTA SINGH .	 190

HUSBAND AND WIFE. - - - - 517
See CONVEYANCES .

2.—Detinue — Action to recover rea l
property—For the recovery of furniture and
an. accounting—R.S .B .C . 1911, Cap. 152, See .
12 .] Husband and wife with their joint
savings and moneys borrowed from th e
wife's brother purchased a home on 14t h
Avenue in Vancouver in May, 1916. They
sold this property at a considerable profit
and purchased a house on Quebec Street in
October, 1920 . Both properties were in the
plaintiff's name until January. 1922, when
the Quebec Street property (in which the
family resided, including the wife's mother .
sister and her husband) was transferred t o
the wife's name. In January, 1924, the hus-
band was ejected from the house . The hus-
band brought action against the wife fo r
a declaration that his wife held the Quebec
Street property as trustee for him, for th e
return of certain furniture and for a n
accounting in relation to a joint bank
account kept by them . On the trial the
husband did not set up any trust but stated
that when he made the conveyance to hi s
wife in 1922, he did so on her undertakin g
that the members of her family woul d
vacate the home and this was never carrie d
out . Held, that although the plaintiff ' s
evidence of the facts should be accepted he
cannot succeed as to the house as there wa s
no amendment of the pleadings asked for
or granted and even if there had been th e
only claim he could set up would be that h e
had made a conveyance for a consideration
that had failed and his action would b e
either for specific performance or damages ;
further, his action for the recovery of th e
furniture is precluded by section 12 of th e
Married Women's Property Act . Bony v .
Boor. --

	

- 315
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HUSBAND AND WIFE—Continued.

3.—Wife's will—Insufficient provisio n
for husband—Principles to be applied—B.C.
stats . 1920, Cap . 9l .] There is no differenc e
between the application of a widower an d
that of a widow under the provisions of
the Testator's Family Maintenance Act, for
an adequate provision out of the estate in
question . In re STIGINGS, DECEASED. - 347

IMPRISONMENT .	 242
See CRIMINAL LAW. 5 .

INCOME—Timber .

	

	 163
See TAXATION . I .

INDIAN—Sale of liquor to. - - - 194
See CRIMINAL LAW. 6 .

INFORMATION — Two distinct offences .
	 177
See CRIMINAL LAW . 12 .

INSURANCE, AUTOMOBILE—"Theft, rob-
bery or pil ferage"—Severable parts of locke d
car stolen—Wanton destruction by thief o f
machinery and equipment left—Evidence of
intent to steal car—Criminal Code, See . 347,
Subsec . 2 .] The plaintiff insured his auto -
mobile in the defendant Company agains t
certain hazards and perils including loss o r
damage caused by theft, robbery or pilfer -
age. The car was locked at night and stored
in a garage and on a night when so insure d
certain parties unknown broke into the
garage and finding they could not take
the car away owing to its being locked
stole what fittings and material they coul d
sever from the car and wantonly destroyed
what they could not take including the
slashing of the hood and tires . It was
found by the trial judge that the car wa s
stolen on the night in question within the
meaning of section 347, subsection 2, o f
the Criminal Code; that the damage ex-
ceeded the amount of the policy and the
plaintiff should recover the full amount o f
insurance . Held, on appeal, affirming the
decision of GRANT, Co . J., that there was
evidence from which it could be inferred
that the thief went to the garage intending
to steal the car, and what was done wa s
theft within the meaning of section 347 ,
subsection 2, of the Code. The learned
judge below having found there was thef t
and as there was evidence from which
he might reasonably draw that inference
his judg rent should not be disturbed . Per
McPlur,u pS, J .A. : "Pilferage" is a word
whieh belongs to the genus "pillage" and
ti in connection with the other words o f
the policy includes within its scope th e
wanton destruction of property . F. & F .
11EtiDERSON V . NORTHWESTERN MUTUAL FIRE
AssocIATION .	 441

INSURANCE, FIRE—Oral agreement to pro-
tect property—Agency—Policy issued sub-
sequent to fire .] The in urance on the
plaintiff's property being about to expire .
on the 15th of June, 1922, he interviewe d
T., a local agent, who represented four com-
panies other than the defendant . D. M . &
Co . were at the time the general agents o f
the defendant Company on Vancouver -Islan d
and desiring a local agent in the plaintiff' s
locality asked a friend C ., who lived there
to recommend an agent . C. interviewed T.
on the 15th of June and he agreed to ac t
as local agent and from that time he
assumed to act as agent for the defendan t
although not actually appointed until the
4th of July when a member of the firm o f
D. M . & Co . visited him . On the first inter -
view T. assured the plaintiff his property
would be protected and on the 27th of Jun e
he visited the premises to obtain the neces-
sary particulars which he subsequently o n
the 4th of July embodied in an applicatio n
form of the Commercial Union Assuranc e
Co. having scratched out "Commercial
Union" and inserted in lieu "Royal Ex-
change ." The application was not signed
by the plaintiff. T. deposited the applica-
tion with the general agents in Victoria at
noon on the 6th of July when he was ad-
vised a policy would issue in due course .
There was no writing, protecting slip, or
interim receipt . A promissory note was
given for the premium which was not paid .
The property was destroyed by fire on the
evening of the 6th of July and a policy was
issued by the Victoria agents subsequentl y
to the fire. It was held by the trial judge
that in the circumstances the policy was
properly issued . Held, on appeal, reversing
the decision of MACDONALD, J . (MCPHILLIPS ,
J .A . dissenting), that on the 27th of June ,
when the contract was made between th e
plaintiff and the agent T ., the agent did not
represent the defendant Company, and
assuming that after the 4th of July upo n
which date he was appointed an agent he
had power to bind the defendant Company ,
he did not have power to bind the plaintiff .
The minds of the parties were never ad
ideas and the action must be dismissed .
HANLEY V . THE CORPORATION OF THE ROYA L
EXCHANGE ASSURANCE OF LONDON, ENG-
LAND .	 222

INSURANCE, MARINE — Deep-sea raft —
Broken in storm—Small portion recovered
—Distinct entity—Constructive total loss . ]
The plaintiff entered into a marine-insur-
ance contract with the defendant Company
set out in a covering note providing for the
insurance the terms of which were that th e
plaintiff should be insured against perils
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INSURANCE, MARINE—Continued .

of the sea for a sum not to exceed $3,395 .5 0
on one deep-sea raft constructed by T . A .
Kelley Logging and Lumber Company in-
eluding equipment at and from Cumshewa ,
Queen Charlotte Islands, to Ana mites ,
Washington, it being a term of the policy
that the insurance covered against the risk
of total or constructive total loss. While
in transit the raft was broken in two by a
storm and 83 per cent. . of it lost the bal-
ance being collected together and taken t o
port . In an action to recover the amount
of the policy it was held that what was
insured was a distinct entity and the
plaintiff should succeed. Held, on appeal ,
affirming the decision of MCDONALD, J.
(MACDONALD, C.J.A . dissenting), that this
special kind of "deep-sea raft" was insured
as a distinct entity upon which the insured
is entitled to recover as and for a construc -
tive total loss. MORRISON _MILL COMPAN Y
INCORPORATED V . QUEEN INSURNCE COMPAN Y
or AMERICA .	 509

INTOXICATING LIQUOR—Sale of beer—
Summary conviction — Appeal —
AppIication to amend charge—
Appeal from refusal . -

	

- 169
See CRIMINAL LAW. 7.

2.—Unlawful sale—Ee Bence of . - 142
See CRIMINAL LAW. 8 .
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LANDLORD AND TENANT—Continued.

1919, Cap . 36, Sees . 9, 51 and 52(2) ; 1923,
Cap . 31 . Secs. 11 and 31—B .C. Stats. 1923,
Cap. 30, Sec . 2 .} In October, 1923, the de-
fendant leased a store premises to M . who
paid the monthly rent to the end of
December, 1923 . The lease contained a
clause, inter a?1n, "that in case the lesse e
makes an assieuni ut for the benefit of his
creditors the h n ee shall cease and be voi d
and the term hereby created expire and b e
at an end and the current month's rent and
three months' additional rent shall there -
upon immediately become due and payable,"
etc . M. made an assignment under the
Bankruptcy Act in January, 1924, and on
the 22nd of January the plaintiff Associa-
tion was appointed trustee under said Act .
The trustee paid the rent for the month o f
January and vacated the premises on th e
31st of January after notifying the Iessor .
An application by the lessor by way of
appeal from the disallowance by the truste e
of $975 (being three months' additional
rent) as a preferred claim was granted.
Held, on appeal, reversing the decision of
HUNTER, C .J .B .C., that notwithstanding the
clause in the lease as to acceleration rent,
under section 2 of the Landlord and Tenan t
Aet Amendment Act, 1923, the landlord i s
only entitled to rent for the time the
premises are occupied by the trustee . CANA -
DIAN CREDIT MEN 'S TRUST ASSOCIATIO N
LIMITED V. MONKA .	 99

JUDGMENT —Application for under Order
XIV.

	

-

	

-

	

-

	

- 7
See PRACTICE. 5 .

LANDS—Agricultural . -
See TAXATION . 2.

- 81

2.---Note of by clerk of the Court . 122
See RENT .

- 122

JURY—Charge of murder. - - - 8
See CRIMINAL LAW. 2 .

2.—Finding of. - - -

	

- 103
See NEGLIGENCE . 8 ,

3.—Perdiet of. - - -

	

- 527
See DAMAGES. 4.

LAND—Right of way through. - - 541
See AGREEMENT FOR SALE. 1.

LEASE—Acceleration clause. - - - 99
See LANDLORD AND TENANT.

LEX LOCI CONTRACTUS. - - - 19
See SALES .

LIQUOR—Intoxicating. - - - - 169
See CRIMINAL LAW. 7 .

2.	 Sale of. - - - - 142, 119
See CRIMINAL LAW. 8, 14 .

MAINTENANCE AND CHAMPERTY . - 56
See SOLICITOR AND CLIENT . I .

ARINE INSURANCE.
See UNDER INSURANCE, MARINE .

JURISDICTION . -
See RENT .

LAND, TITLE TO .
See UNDER TITLE To LAND .

LANDLORD AND TENANT —Le as e --
A, < l „I tee, clause—Assignment for benefi t
of errrlitors—Landlord's preferential clai m
for acceleration rent—Costs—Can . Stats.

MARRIAGE—Promise of. - - - 404
See CONTRACT . 9 .

	

a”.

MASTER AND SERVANT—Contract of em-
ployment—Percentage of pro/its—Computed
semi-annually—Finality of coneputation—
Cause of action arising after issue of writ
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MASTER AND SERVANT— Continued.

—Included insl,n ,of claim—Tr,' ,,, 1
by defence—hstn pl,el .] The plaintiff and
defendant entered into an agree wen t
whereby the defendant was to build an d
equip a general store which the plaintiff
was to manage at a salary equivalent to
25 per cent. of the net profits arising from
the business as computed semi-annually .
The agreement was subject to the right o f
cancellation by either party upon givin g
60 days' notice . The first computation wa s
made in January, 1923, nearly twelve month s
after the agreement was entered into whic h
was mutually satisfactory and $5,000 wa s
credited to the plaintiff as his share of th e
profits . In the following May the plaintiff
gave notice terminating the agreement,
which ended the 23rd of July, 1923 . The
plaintiff was then given an agency by th e
defendant to sell logs on a commission . The
plaintiff brought action for an accountin g
and in his statement of claim he include d
an allegation of the breach of the agency
contract, the breach having taken place
shortly after the issue of the writ . An
objection to admission of evidence on tha t
issue was sustained by the trial judge
who further overruled the contention of
plaintiff's counsel that the computatio n
made in January was final and ordered th e
accounts to be taken over the whole period .
Held, on appeal, affirming the decision of
MURPHY. J ., that admission of evidence on
the breach of the agency contract was
properly excluded, and he was not estopped
from raising the point at the trial eve n
where he had traversed the allegation in hi s
defence, provided there has been nothing i n
his conduct to estop him from so doing .
Held, further, reversing the decision of
Munpnv, J., that the store contract was
one of employment and the computatio n
made in January, 1923, was final as to th e
period it covered and there should he a n
accounting for the period subsequent to tha t
(late only . ALLISON v . STANDARD LuMnER
COMPANY LIMITED.	 257

2 .	 Injury to servant — Contract o f
employment—Forbearance to sue—Not vol-
untary contract of service—Acts out of em-
ployment—Management of picnic fund —
Dismissal—R .S .B .C . 1911, Cap . 153, Sec . 2 . ]
In consideration of an employee forbearin g
to sue for damages owing to an accident
sustained in the course of his employmen t
an employer agreed to give him employmen t
for life . Held, not to be a voluntary con -
tract of service within section 2 of th e
Master and Servant Act and therefore en -
forceable even nine years after its date. An
employer may dismiss an employee for acts

MASTER AND SERVANT—Continued.

done by him outside his employment, but
the question as to what will justify such dis-
missal is one of fact depending on the cir-
cumstances of each case . Where an employe e
in charge of a fund provided by the em-
ployer and employees jointly for an annua l
picnic, negeligently, but without any in-
tention to misappropriate, used some of
the fund for his own purposes, and after -
wards repaid it, the employer was no t
justified in dismissing him . [Affirmed by
Supreme Court of Canada .] CHARLTON V .
TuE PRITisIt COLUMBIA SUGAR REFININ G
Coni'ANY LIMITED.	 408

MEMBER OF PARLIAMENT. - - 401
See C'oIausstoN .

MORTGAGE — Depreciation in value o f
premises—Pressure by mortgagee —
Transfer of other property to rela-
tive—Bona fides. - - - 275
See FRAUDULENT PREFERENCE .

2.

	

Personal covenant . - - - 517

See CONVEYANCES.

MOTOR VEHICLE. - - - 524, 502

See \EGLICE\CE. 10, 11 .

MUNICIPAL LAW-
Councillors-Qualifica-tion— Owner of property— Holder unde r
agreement for sale registered as charge —
"Registered as owner"—Meaning of—B .C .
Stats . 1914, Cap. 52 ; 1920, Cap . 63, See .
6 .] A candidate for the office of councillo r
in a municipality was in possession of prop-
erty within the municipality which he hel d
under agreement for sale duly registered a s
a charge and upon which he had paid $1,400
of the purchase price at the time of hi s
nomination . A petition to set aside his elec.-
thin on the ground that he did not posses ,
the necessary property qualification was dis-
missed . Held, on appeal, affirming the de-
cision of Mounisox, J., on an equal divisio n
of the Court, that a purchaser under a
registered agreement with the registere d
owner for the sale and purchase of land is
an "owner" within the meaning of section 6
of the Municipal Act Amendment Act, 1920 .
ROSE v . MoIR. -

	

- -- 284

2.—Licence—Trading—Agent of ou t
side firm —Wholesale or retail — R .S .B .C.
1921, Cap . 179, Sec. 294 .] An agent o r
traveller in the employ of a firm of whole -
sale stationers, printers, book-binders an d
manufacturers of loose-leaf devices called o n
the city clerk of Salmon Arm in his office
and solicited orders for stationery and offic e
supplies. He also solicited a grocer as t o
his supply of counter-cheek books, which are
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MUNICIPAL LAW—Continued .

specially printed and supplied in 1,000 lots.
On appeal from a summary conviction for
soliciting business by retail as an agent o f
a Vancouver firm without taking out a
licence contrary to section 6 of By-law 13 6
(1923) and section 294 of the Municipa l
Act :---Held, that the sales so made were
not sales by retail within the meaning o f
said by-law or the Municipal Act and th e
conviction should be quashed . REx v .
BREMNER .	 494

MURDER—Charge of—Jury disagree—Dis-
charged --New jury empanelled—
Criminal Code, Sec . 960—Three
jurymen on first trial empanelled
on second trial—New trial . - 8
See CRIMINAL LAw. 2 .

2. Con n , l ic ;,—Accused sentenced to
be hanged—'•I'it case for appeal"—Applica-
tion to trial judge for certificate—Grounds
—Criminal Code, See . 1013 (b) . - - 312

See CRIMINAL LAW . 9 .

2 .—Admission of. -
See DAMAGES . 4.

3 .----Clearing land . -
See Films .

4. 	 Damages . -
See RAILWAY.

5. --13amages—Drain—Faulty construc-
tion by municipality—Notice of accident —
Reasonable excuse for want of—B .C. Stats .
1914, Cap . 52, Sec . 1185 .] Section 486 of the
Municipal Act provides, inter ilia, "that a
municipality shall in no case he liable fo r
damages in any such action [stated in sec-
tion 484] unless notice in writing settin g
forth the time, place and manner in which
such damage has been sustained, shall be
left and filed with the municipal clerk
within two calendar months from the date
on which such damage was sustained . The
want of notice required by this section shal l
not be a bar to the maintenance of an action
if the Court or judge before whom such
action is tried or in ease of appeal, th e
t'ourt of Appeal is of opinion there i s
reasonable excuse for the want of notice
and that the defendant has not thereby bee n
prejudiced in his defence." In an actio n
for damages for injuries sustained by th e
plaintiff for failing into a drain a jur y
found the accident was due to the negligent
construction of the drain by the defendant

579

NEGLIGENCE—Continued .

Municipality, but the plaintiff had not give n
the notice required by said section 486 of
the Municipal Act . The evidence disclosed
that the plaintiff was deaf and dumb and
the only other member of his household,
i .e ., his wife, could neither read nor write ,
not even knowing the letters . Further the
injuries sustained did not appear to b e
serious until after two months had expired.
field, that in the circumstances there was
reasonable excuse for failure to give the
notice required under section 486 and the
plaintiff was entitled to bring his action.
HOWARD V . MUNICIPALITY OF SOUTH VAN-
COUVER .	 167

6.—Damages — Gun accidentally goes
off—Plaintiff hit in foot—Carless handlin g
of gun by defendant—Defective safety de -
vice.] The plaintiff and defendant on a
duck-shooting expedition were about to have
a meal prepared by the defendant . The
plaintiff was approaching the spot where th e
meal was prepared when the defendant i n
aiming at a duck going overhead slipped i n
the mud and lost his hold on his gun . In
attempting to recover it the gun went off
hitting the plaintiff in the foot an d
severely injuring him . The defendant sai d
that the gun which was a hammerless on e
with a safety device was at the time marke d
"safe ." Afterwards upon the gun being
submitted to a close inspection it was foun d
that the safety device was defective, the
safety being ineffective in respect to th e
left barrel . In an action for damages fo r
negligence:--Held, that in the Circum-
stances the proper conclusion is that the
discharge of the gun was without any fault
on the part of the defendant and the action
should be dismissed . When a gun in the
hands of a hunter explodes and injures his
companion a presumption of negligence
arises calling for an explanation on the part
of the person using the gun and the onu s
is shifted to him . BAYLEY V . LOVE . - 195

7.—Damages — School sports — Shootin g
competition—Di d %r r i if le
Backfire-In-jury to pupil resell i i/ in loss of eye—
Education authorii i ' — Liability .] T h e
Board of School 1 rustees of Vancouver
having declared the 23rd of May, 1922, a
holiday, decided to have a programme o f
spurt- at each of the schools . The arrang-
ing and supervision of the sports were left
entirely in the hands of the principals . The

Thomas, principal of one of th e
schools, decided to have a shooting contes t
in the basement of the school and asked the
pupils to provide the rifles. On the evenin g

NEGLIGENCE. - -
See CONTRACT.
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NEGLIGENCE— Continued.

before the contest Thomas, who examine d
rifles during the Great War, examined an d
oiled the rifles . The boys paid for thei r
ammunition and at the contest the rifle s
were cleaned every three shots. The
plaintiff's boy, twelve years old, had to wait
for over an hour for his shots and he had
difficulty in getting the gun to go off . His
third shot on the second attempt to fire,
went off and backfired, a particle hitting
him in the eye the result of which was that
a few days later his eye had to be taken
out . It appeared from the evidence tha t
the rifle (a 22 calibre) had a loose bol t
and an enlarged chamber . In an action
for damages for negligence the jury gave a
verdict against the School Board but dis-
missed the action as against Thomas . Held,
on appeal, affirming the decision of GREGORY,

J., that the trustees were responsible for
the holding of the competition ; that it i s
not a question of their power to authorize
this form of sport but of their authority t o
prevent it, or if allowed, to surround it wit h
proper safeguards . Held, further, that
there was no inconsistency in the verdict
by exonerating Thomas as the negligenc e
of the Trustees as found by the jury was i n
not providing proper safeguards and not th e
negligence attributed to Thomas . WALTON
v . THE BOARD OF SCHOOL TRUSTEES OF VAN-
COUVER AND THOMAS .	 38

S.	 Driving automobile — Finding o f
jury—Question of fact—Duty of Appellat e
Court .] The plaintiff's father while drivin g
a horse and cart with the plaintiff sitting
beside him, across a bridge between 7 and
8 o'clock in the evening in February wa s
run into from behind by the defendant
driving an automobile that had full head-
lights . The cart was smashed and the
plaintiff injured . Questions were submitte d
to a special jury who answered the firs t
question only, i .e ., that the defendant wa s
not guilty

of negligence, and the action was
dismissed. Held, on appeal, reversing the
decision of MCDONALD, J . and directing a
new trial (MARTIN, J .A . dissenting), tha t
assuming the story of the defendant and hi s
witnesses was correct that the cart did not
havea lantern and that the cart was driven
with one wheel on the sidewalk to the righ t
of the road, the defendant driving an auto -
mobile with perfect lights set straight ahea d
with a minimum radius of 20 feet and run-
ning down the plaintiff cannot escape th e
charge of recklessly and negl igently drivin g
without taking heed of what he was doin g
or where he was going . GoeroY V . MERCER .

- 103

NEGLIGENCE—Continued .

9 . Forest fire—Spreading to Wash-
ington State (foreign)—Conflict of laws —
Injury to soil and personalty—Right of
foreign owners to sue.] The law of the
State of Washington with respect to lia-
bility in damages for negligently allowin g
fire to spread being the same as that o f
British Columbia, an action for injury s o
caused to property in that State from a
fire originating and being allowed to escap e
from British Columbia many be maintaine d
in British Columbia . In such an action
damages cannot be recovered by residents o f
a foreign State for injury done to the soil ,
trees, or to buildings or fences erected on
foreign property for the better enjoyment
of the soil and with the intent that they
remain permanently whether or not they
were affixed to the soil otherwise than by
their own weight ; but growing crops, in-
cluding grass used for pasture, should b e
treated as chattels and the loss recoverable.
BOSLUND et al. v. ABBOTSFORD LUMBER,

MINING & DEVELOPMENT COMPANY LIMITED.

-

	

-

	

- 485

10.	 Motor-vehicle — Driving in fog—
Pedestrian injured — By-law to prevent
traffic blocking—Breach .] Driving a motor -
vehicle in a thick fog within the City of
Vancouver is not in itself negligence . A
by-law of the City of Vancouver provides
that "Any person who operates or drives
any vehicle .

	

. . in or through any o f
the streets of the city shall .

	

. when
travelling at the rate of a wal k
keep as close as possible to the right-hand
curb ." Held, that it was passed solely t o
prevent the blocking of traffic and th e
breach thereof is not in itself negligence o n
which an injured pedestrian can base a n
action for damages . Gorris v . Scott (1874) ,
L .R . 9 Ex. 125 ; 43 L.J ., Ex . 92 applied .
PEARSON AND PEARSON V. READ. - 524

11.—Motor-vehicles—Highways—Run-
ning down pedestrian—Injuries reeeived —
Right of pedestrian to cross street—Exces-
sive speed--Dimmers—By-law .] At about
6 o'clock in the evening on the 24th of
January, 1924, the plaintiff was walkin g
easterly on the south side of 15th Avenu e
in the City of Vancouver and on reachin g
the point where the street enters Kiugswa y
he started to cross to the north side and
when about two-thirds of the way across h e
was struck by the defendant's car comin g
from lKingsway into 15th Avenue at a speed
in excess of the by-law limit with his dim-
mers only chewing. The defendant's own
evidence was that when he struck th e
plaintiff he put on his brakes and skidded
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16 feet . In an action for damages the jur y
found the defendant was not guilty of negli-
gence and the action was dismissed . Held,
on appeal, reversing the decision of Mc-
DONALD, J . (MARTIN, J.A . dissenting), tha t
on the evidence the finding of the jury was
perverse and there should be a new trial .
MCDONALD V. WEIR .	 502

- 8

351

OCCUPATION—Evidence of. - - 360
See TITLE TO LAND . 1 .

ORDER XIV. —Application for judgmen t
under .	 7
See PRACTICE . 5 .

PATENTS—Validity—Novelty—User prior
to patent—Evidence of.] Where, prior to a
certain patent, persons had to resort to a
dangerous practice to do that which was
the object of the patent, although not a
determining factor it strengthens the con-
clusion that the invention is a new an d
useful one . ASIIDOWN v . NICKSON CON-
STRUCTION COMPANY LIMITED. - - 35 1

PEDESTRIAN—Run down by motor-vehicl e
—Right of to cross street . - 502
See NEGLIGENCE . 11 .

PENALTY .	 240
See CRIMISAL LAw . 13 .

PHARMACY—Sale of medicine containing
acetanilide. -

	

-

	

-

	

-

	

161
See CRIMINAL. LAW . 10 .

PLEADINGS —No cause of action in state-
ment of claim — Amendment on , ; n/a e —

Change of whole character of act I an—
Allowed with inclusion of amendniea t of
indorsement on writ—Costs .] An action
founded on fraud was dismissed on th e
ground that no cause of action was shewn
in the statement of claim . On appeal, after
admitting that on the pleadings he could
not succeed, counsel for the appellant
applied for the first time for leave t o
amend so as to set up a new cause of action
based on the same set of fact- in order to
shew that a certain release therein men-
tioned was obtained by fr i i lulent mis-
representation . Held, Al nu.rD, C .J .A .
dissenting, that although the allowance of
the amendment would unduly expand the

58 1

indorsement on the writ which would neces-
sitate an amendment thereof as the ease
was really disposed of below on a demurrer ,
in the unusual circumstances the applica-
tion should not be refused but on term s
that the appellant pay the costs of the
action including those of and consequent
upon the amendment with costs of th e
appeal . BUSnnY v . TANNER. - - - 270

PRACTICE—Amendment of proceedings—
Adding party plaintiff—Failure to
amend in accordance with order—
Circumstances negativing election
to abandon amendment — Amend-
ment of judgment and prior pro-
ceedings allowed. - - - 155
See ADMIRALTY LAW . 6 .

2 .—Appeal—Evidence — Judge's note s
Uncertainty of supplementary notes—Dut y
of appellant.] Where solicitors expect to
appeal it is their duty to have the evidence
taken in the Court below so that it can b e
brought before the Court of Appeal . C. TV.
Staneli fe & Co . v . City of Vancouver (1912) ,
18 B.C. 629 followed . DOCKENDOREE v .
JOHNSTON AND STOLLIDAY . - - - 97'

3 .	 Appeal out of time— 3totion to
quash—Subsequent order extending time—
Appeal from—Can . Stats . 1919, Cap . 36,
Sec . 68(5) —Bankruptcy rule 68 .] The
Court will not entertain an appeal fro m
an order granting extension of time t o
appeal . Per MARTIN and MACDONALD ,
JJ .A . : This is different from a refusal to
extend the time for appealing in which cas e
the Court might be justified in removing a n
obstacle which might stand in the way o f
an appeal being heard on the merits . Moor e
v . Peachey (1892), 8 T .L .R . 406 applied.
in re THE OKANAGAN UNITED GROWERS
LIMITED AND THE DOMINION BANK . - 497

4.—Appeal to Supreme Court—Applica-
tion to Court of Appeal for leave—Can.
Stats . 1920, Cap . 32, Secs . 35 to 43 in-
clusive.] An action for infringement of a
trade-mark is a private matter between th e
plaintiffs and defendants and that th e
plaintiffs have half a dozen suits for in-
fringements in as many Provinces does not
make the matter of public importance . An
application for leave to appeal to the
Supreme Court was refused. CIIANNELL
LIMITED AND CHANNELI. CHEMICAL ( n aM-
PANY V . RoMaoUGH et al. - - - - 52

5.—Application for judgme . / Hi ,i, r-

Order YIV .—Piling affidavits for the de-
fence—Service on opposite party not ne~~s-

NEW TRIAL. - - -
See CRIMINAL LAW . 2 .

NOVELTY. - -
See PATENTS .

PLEADINGS—Continued.
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salty .] Upon the filing of affidavits for the
defence on an application for speedy judg-
ment under Order XIV. notice of such filing
must he given to the opuosite party bu t
the service of copies is not necessary.
Copies must be furnished on demand of the
opposite party but must be paid for . B .C.
ESTATES LIMITED V . COLDICUTr. - - 7

6.—]) Pendant company—Counterclaim
--Action distinct from counterclaim—
Com-pany without assets—Security for costs—
B.C . Stats . 1921 . Cap . 10 . tire. 261,] In the
case of an action against a company founded
on a claim entirely separate and distinct
from that set up in a counterclaim, if the
company has no assets the plaintiff' is en-
titled to security for coats of the counter -
claim under section 264 of the Companies
Act, 1921 . MACKENZIE v . Psitxcs IOH N
MINING COMPANY.	 193

7.—Discovery-"Ocer or servant"—
Application to bailiff — Marginal rule
370(c) .] In an action against a landlord
fur damages for illegal distress the bailiff
(not being a party to the action) is not
subject to examination for discovery . HAR -
VEY V . SYLVIA COURT LIMITED. - - 322

8.—Habeas corpus—Costs — Don lii io n
—Retainer—R.S .B.C . 1911, Cap . 61, Sec . 1 . ~
An application for a writ of habeas corpus
without any proceedings in aid, in respec t
of a conviction under Dominion law is an
independent civil proceeding and is ther e
fore subject to the provisions of the Ciotti'
Costs Act and no costs can be given . Where
counsel appears for the Crown (I)onminion. )
in police-court proceedings and afterwards
without instructions appears In habea s
corpus proceedings in respect to the same
matter :—Held, that as his retainer cease d
with the conviction the Dominion Oovc r n
Inert we, not a party to the subsequen t
proceeding, and an application for cost s
failed . Rea v . Tea CH]NAMEN. - - 349

9.

	

	 Sale of bind. - - - - 133
Sec DiscovaaY. 2.

10.,	 Security for costs — Rule 134 .
-

	

-

	

- 114
See ADMIRALTY LAW. 7 .

11. Solicitor and client—Bill of
conk—Action to reeorer—Order to registrar
le tat bill —Regist ro e refuses to tau--Judg -
~~rnl for full anoint ele(eed—Appeal . ]

TIIe plaintiff brought action on a bill of
Coate for services rendered ,le a barrister
and solicitor . On the trial it we., ordere d
that the bill of costs be referred to th e
re aetrllc of the Court to be tuned and that

the plaintiff recover from the defendant th e
amount found due on the taxation. The
registrar refused to tax the bill on th e
ground of lack of jurisdiction . On the
application of the plaintiff the learned tain t
judge then gave judgment for the ful l
amount claimed . Held, on appeal, re el -.In a
the decision of GRANT, Co . J ., that the Incle-
ment must be set aside as the trial judge
had already disposed of the case and 112 (1
no jurisdiction to interfere further with
his original judgment . MURRAY N . Gm 0 .

	 489

12.	 Winding-up Aet—Orders of oil -
othcr Province against contribolories—Pr o
reduce to enforce—R.S .C. 1906, Cap. 144,
Secs. 126 and 127.] To enforce an order o f
the Court of another Province made under
the Winding-np Act the registrar should,
on production thereof, enter same withou t
direction as an order of the Supreme Court
of British Columbia and proceed upon same
as an ordinary record of that Court . In r e
HOME BANK OF CANADA AND THE WINDING-
ur Actr.	 321

URE—By mortgagee. - - - 275
Set' iris t DI LENT PREFERENCE .

PUBLIC POLICY .	 404
See Cre reacT. 9 .

RAFT—Deep-sea . -

	

- - - 509
See INSURANCE, MARINE.

RAILWAY — Negligence—Damages—Ship-
ping of polo ponies from Portland to New
Westminster =Injury to ponies before -
loading — Special contract — Pen / rid ion of
liability—Validity of contract--R .N .C . 1906,
Cap. 37, Sees . 284(7), 3401 The plaintiff
delivered to the defendant Company at Poi 1 -

land, Oregon, four vatnable polo mimes ter
carriage to New 1Fc,tinirnster . B . ( under a
special contract by which the Company' s
liability was not to exceed $130 . The horses
were carried by the Railway (btnpany to
New Westminster but prior to unloadin g
they were badly injured through uc . li ene c
for which the Company was re-pon,ihle .
the damages amounting to $3-0{l0 . In an
action for the full amount of the (lineage s
suffered :—Held, that as the def( .nmlent Com-
pany had failed to pro) e that the -peeia l
contract was authorized or approved by
order or regulation of the Board of Hill e a p
Commissioners as required by section :It h
of the Railway Act the special contract i ,
of no avail and the plaintiff is ent hied t t

the full amount of damages ,rttfere(l .
SPORLE V . GREAT NORTHERN RAILWAY (o5t -

PANY .	 180
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REAL PROPERTY.	 136
See VENDOR AND PURCHASER . 2 .

RECOGNIZANCE—Failure to appear. - 14
See CRIMINAL LAW. 15 .

RENT—Action to recover sum overdue—
Garnishee—Money paid in—Application fo r
speedy judgment after dispute note entered
—Judgment for plaintiff in. absence of de-
fendant — Jurisdiction — Irregularities —
County Court Rules, 1914, Order I ., r . 3 ;
Order IX., r . 11 ; Order =IL, rr . 14 an d
15 — Note of judgment by clerk of th e
Court .] In an action in the County Cour t
to recover rent overdue under a covenan t
contained in a lease, the registrar at th e
instance of the plaintiff on the issue of the
summons issued a garnishee order upon
the service of which the moneys due were
paid into Court . A dispute note was entere d
and the plaintiff after service of notice
applied for and obtained speedy judgment
including an order for payment out the de-
fendant not attending on the application .
The defendant appealed on the ground that
there was no jurisdiction as the plaint did
not disclose the description and the resi-
dence or place of business of the plaintiff
or of the defendant . Held, on appeal ,
affirming the decision of SWANSON, Co. J.,
that the objections raised do not constitut e
a bar to the jurisdiction but are irregular-
ities which should have been disposed of
upon terms in the Court below. It is too
late to raise them after judgment and th e
appeal should be dismissed . Per MAC -
DONALD, C .J.A . : Upon the clerk of th e
Court making a note of the decision ren-
dered that note is the judgment . Clerk s
should take note of this and be careful t o
see that they always make proper notes of
decisions given . WRIGHT AND WOLFENDE N
v . LEE BAK BONG . -

	

122

RESTRAINT OF TRADE. - -

	

533
,lice COMPANY LAW .

RETAINER .	 349, 398
See PRACTICE. 8 .

SOLICITOR AM) CLIENT . 3 .

ROYALTIES—Railway ties. - - - 127
Nee CONTRACT. 12 .

SALE OF GOODS—Boom of logs—Sale —
Scale bill—Not a document of title.] In the
generel course of the logging busings e
although the possession of the original scal e
bill nriy be the means of facilitating a ally .

eel a document of title nor is thee
uce a custom of the trade to tha t

LEE & RUTHERFORD V . CANADIAN-

SALE OF GOODS—Continued.

PUGET SOUND LUMBER & TIMBER Co . LIM-
ITED .	 557

2.Shortage in deliveries—Thefts by
servant making delivery—Receipts for ful l
amount given by defendant's servants—Ful l
amount credited on defendant's books—
Estoppel .] In pursuance of an agreemen t
the plaintiff supplied the defendant wit h
flour for her retail business . She sen t
orders for delivery as required and the
plaintiff would send a load of flour from
its warehouse with bill sheaving number o f
sacks and a duplicate to be signed by cus-
tomer admitting receipt of consignment i n
good order. The bill would be placed on fil e
by the defendant and on the copy acknowI -
edgement of receipt of each delivery was
signed by the workman in charge and re -
turned to the plaintiff. Accounts were
rendered to the defendant regularly and th e
business proceeded for a considerable period
without dispute until March, 1924, when i t
was discovered that the delivery man ha d
stolen a certain amount of flour from each
delivery . In an action to recover the bal-
ance due estimated on the full amount sen t
out from the plaintiff's warehouse :—Held ,
that the defendant's actions were such as t o
prevent her from subsequently disputing th e
delivery of all the flour for which paymen t
was claimed . LAPE OF THE WOODS MILLING
COMPANY LIMITED N . COLD. - - - 481

SALES—Contracts made in California —
Breach by purchaser—Damages—Basis of—
Len loci eontractus .] The plaintiffs in each
action sold to the defendants under separat e
written contracts certain quantities of hops
to be grown on their ranches in the Wheat-
land and Tehama hop districts in Californi a
during the years 1920, 1921 and 1922 . The
contracts which were made in Californi a
were duly carried out for the first two years ,
but after the defendants had made certai n
payments for the 1922 crops before delivery
in accordance with the contracts, they re-
fused to accept delivery of the hops when
tendered and made no further payments .
The plaintiffs then treated the defendants '
repudiation of the contracts as definite and
resold the hops at auction pursuant to the
Civil Code of California and brought action s
in British Columbia for dame e s for non-
aceeptanee of the goods or in he alternativ e
for breach of contract . It we-, hell L th e
trial judge that the damag( >
in an action for breach o f
abroad will be determined by ti proper
law of the contract, that is to say. the law
which the parties intended should govern



SALE OF GOODS—Continued .

their rights and liabilities, i .e . . the law of

California . Held, on appeal, affirming th e
decision oflicDoNALn, J., that the right to
damages for breach of contract is a sub-
stantive right and not a question of pro-
cedure . The rate of damages to be recovered
for breach of contract is a part of the righ t
to which the injured party is entitled and
is totally distinct from the remedy pro-
vided for enforcing it . The lex loci wher e
the contract was made and broken therefore
prevails and the damages in each ease i s
the amount by which the contract price
exceeds the amount realized on the auction
sale. E. CLEMENS HORST AND DAISY B .
HORST, TRUSTEES V . LIVESLEY et at . AN D

E . CLEMENS HORST COMPANY V . LIVESLEY

et of .	 19

SCALE BILL—Not a document of title . 557
See SALE OF GOODS . I .

SOLICITOR AND CLIENT—Agreement to
share in amount to be recovered by suit —
Maintenance and champerty—Legal Profes-
sions Act, R .S .B .C . 1911, Cap . 136, Secs .
97-8—Introduction of criminal laces of Eng-
land into British Columbia—Criminal Code ,
Sec . 11 .] The plaintiff brought action to set
aside an agreement she had entered int o
with her solicitor which was as follows : "In
consideration of your prosecuting my claim
against the British Columbia Electric Rail -
way Co. without any expense to me. I
authorize you to effect a settlement of which
you may retain one-half the amount re -
covered ." The plaintiff recovered from th e
Railway Company $3,200. It was held b y
the trial judge the evidence disclosed that
in the circumstances it was the solicitor' s
duty to advise the plaintiff to seek inde-
pendent advice ; that section 97 of the Lega l
Professions Act is ultra cares of the Pro-
vincial Legislature and that the amount
claimed by the solicitor was not fair an d
reasonable within the meaning of section
98 of the said Act . On appeal the decision
of MoRRISON, .1 . was ailirmed (I:IcPtrtcLuPS ,
J .A . dissenting) . P., MACDONALD, C.J .A .
Champerty was r, g[rized as a crime by
the Parliament of Gnat Britain as late a s
1879, and section 11 of the Criminal Code
declaring that the criminal law of Englan d
as it existed on she 19th of November, 1858 ,
in so far as it has not been repealed by any
ordinance or Act of the Colony of British
Columbia, or the Colony of Vancouver Islan d
shall be the criminal law of the Province of
British Columbia introduced the law o f
ehamperty as a crime into British Columbia,
consequently section 97 of the Legal Pro-
fessions Act allowing a barrister or solicitor

SOLICITOR AND CLIENT—Continued .

to make an agreement with a client to b e
paid for his services by receiving a shar e
of what might be recovered in an action i s
ultra rises of the Provincial Legislature a s
trenching upon or intended as a repeal of
a provision of the criminal law. Per MAR -
TIN, J .A . : That the agreement has applica-
tion only to the settlement of the claim b y
negotiation and consequently the plaintiff i s
entitled to a declaration that it is invalid
and her rights are not subject to its terms .
TAYLOR V . MACKINTOSH. - - - - 56

2 .	 Bill of costs—Action to recover
Order to registrar to tax bill—Registrar re -
fuses to tax—Judgment for fall amount
claimed—Appeal .	 489

See PRACTICE . 11 .

3.—Retainer — Instructions to recove r
damages for injuries — Agreement tha t
solicitor retain percentage of amount re -
corered — Damages recovered and solicito r
paid as agreed—Action to recover .] Th e
plaintiff gave the defendant a retaine r
which under her instructions was largely
expended in trying to locate AV. who in
consequence of his having assaulted th e
plaintiff left the jurisdiction. Later the
plaintiff and defendant entered into a writ-
ten agreement whereby the plaintiff retained
the defendant as her solicitor in all pro-
ceedings relative to W. and agreed to pay
him 15 per cent . of the amount collected
for the injuries sustained by her from NV ,
up to the sum of $100,000 and 50 per cent .
of any sum over that amount . W. returne d
to the jurisdiction and without action pai d
$100,000 in settlement of the plaintiff' s
claim. The defendant then received $15,000
pursuant to the agreement . In an action
to recover back the $15,000 :—Held, that the
money was not paid over under any mistak e
of fact or of law and that even if it had
been paid under a mistake of law it coul d
not be recovered hack. Held, further. that
the ground of ehamperty is not availabl e
to the plaintiff in the circumstances of thi s
case . Taylor N . Ilachintosh (1924), 33 B .C .
383 distinguished. CA t'I,FIELI) V . ARNOLD .

- 398

SOLICITOR'S LIEN—Certificat e of title
held as security for debt—Hand[ 2 ewer fo r
registration of conveyance— P. o,[tion of
lien on new certificate of till, . L l aiIabl e
charge—Agreement to deposit certificate of

title for security for debt—Later actua l
deposit—SIutut . of Frauds—L,n, .7 Ir i['stry
Act, B .C. .cr,•a, 1(11 . Cap . 26, ,s' . 34. 35 . ]
Solicitors held a certificate of title of cer-
tain lands of 14 . as secur ity for It :- debt to
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SOLICITOR'S LIEN—Con tinned .

them. R. conveyed the lands together wit h
other lands for value to his daughter, the
defendant . Her agent obtained from th e
solicitors the certificate of title, agreein g
that on registration of the conveyance the
new certificate of title should be handed t o
the solicitors to be held as security for R.'s
debt. Defendant claimed that her agent wa s
unauthorized to make such agreement, but ,
as found by the Court, she knew of R .' s
debt and of the original certificate of titl e
being held as security therefor . After a
long delay defendant's agent, on being re -
minded of the agreement, handed to the
solicitors the new certificate of title, whic h
was in the name of defendant and em -
braced five separate parcels of land, wherea s
the original certificate had embraced only
one . Held, (1) The solicitors should be
held to have been always in constructive
possession of the new certificate and to
have retained a solicitor's lien thereon .
(2) Under the agreement made when the
solicitors handed over the original certifi-
cate of title and the implementing of tha t
agreement by the later deposit with them
of the new certificate of title, there ha d
been created in their favour an equitable
charge on the lands covered by the new
certificate of title ; the actual deposit took
the agreement out of the Statute of Fraud s
on the doctrine of "part performance," even
were the Statute of Frauds otherwise avail -
able . (3) Sections 34 and 35 of the Lan d
Registry Act, B .C. Stats . 1921, Cap . 26
(corresponding to sections 74 and 75 of the
Land Registry Act, B .C. Stats . 1906, Cap .
23, dealt with in Howard v . Miller (1914) ,
84 L.J ., P .C . 49 ; 20 B.C . 229 ; (1915) ,
A .C. 318) had no application to defeat the
solicitors' claim . COCHRANE, LADNER &
REINHARD V . PHILLIPS. - - - - 465

SPECIFIC PERFORMANCE. - 201, 133,
74, 136

See CONTRACT . 2 .
DISCOVERY. 2 .
VENDOR AND PURCHASER . 1, 2 .

SPEEDY JUDGMENT — Application for
after dispute note entered—Judg-
ment for plaintiff in absence o f
defendant Jurisdiction . - 122
See RENT .

STATUTE, CONSTRUCTION OF. - 449,
240

See COSTS . 4 .
CRIMINAL LAW . 13 .

STATUTE OF FRAUDS . - 465, 74, 136
See SOLICITOR ' S LIEN .

VENDOR AND PURCHASER. 1, 2 .

555

STATUTES—29 Car . TI ., Cap 3, Sec . 4.
{	 136

See VENDOR AND PURCHASER . 2 .

B .C . Stats . 1914, Cap . 52 . -

	

- 284, 81
See MUNICIPAL LAW . 1 .

TAXATION. 2 .

B .C . Stats. 1914, Cap. 52, Sec . 399 (1) .
	 119
See CRIMINAI. LAW. 14 .

B .C . Stats. 1914, Cap . 52, Sec. 486 . - 167
See, NEGLIGENCE . 5 .

B .C. Stats . 1915, Cap . 59, Sec. 77 (1) . 242
See CRIMINAL LAW. 5 .

B .C . Stats . 1915 ,

	

.Cap. 59, Sec. 87. - 161
See CRIMINAL LAW . 10 .

B .C . Stats . 19I9, Cap . 63, Sees . 219(3)(e) .

See TAXATION . 2 .

B .C. Stats . 1920, Cap . 19, Sec . 4(2) . - 533
See COMPANY LAw .

B .C. Stats. 1920, Cap. 27 . -

	

-

	

- 244
See ELECTIONS.

B .C. Stats. 1920, Cap . 63, Sec. 6 .

	

284
See MUNICIPAL LAW . 1.

B .C. Stats. 1920, Cap. 94. -

	

-

	

- 347
See HusnAND AND IVIFE . 3 .

B .C. Stats. 1921, Cap. 10 . -

	

-

	

- 533
See COMPANY LAW .

B .C. Stats . 1921, Cap . 10, See . 264 . - 193
See PRACTICE. 6 .

B .C. Stats . 1921, Cap. 17 . -

	

-

	

- 244
See ELECTIONS .

B .C . Stats . 1921, Cap. 26, Sec . 31 . - 74
See VENDOR AND PURCHASER . 1 .

B .C. Stats . 1921, Cap . 26, Sees . 31, 35 .
- 465

See SOLICITOR ' S LIEN.

B .C. Stats . 1921, Cap. 30. -

	

-

	

- 242
See CRIMINAL LAW. 5.

B .C . Stats . 1921, Cap . 30, Sec. 26. 194, 142
See CRIMINAL LAw . 6, 8 .

B.C . Stats . 1921, Cap. 30, Sec. 46. - 169
See CRIMINAL LAW. 7 .

B.C . Scats. 1921, Cap . 44, See. 9 .

	

-

	

81
See TAXATION . 2 .

B .C . Stats. 1921 (Second Session), Cap . 15 ,
Secs . 17 and 21(2) . - - 449
See COSTS . 4 .
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STATUTES—Continw'd.

B .C . Stats. 1921 (Second Session), Cap. 37 ,
See. 13 .	 81

See TAXATION, 2 .
B .C . Stats. 1921 (Second Session), Cap . 48 ,

Sec . 36 .	 163
See TAXATION. 1.

	

B .C . Stats . 1922, Cap . 45, Sec . 7 .

	

- 169
See CRIMINAL LAw . 7 .

	

B .C. Stats . 1923, Cap. 30, Sec . 2 .

	

-

	

99
See LANDLORD AND TENANT .

Can . Stats . 190S, Cap . 56, Sec. 14 . - 161
See CRIMINAL LAW . 10 .

Can. Stats . 1910, Cap. 61, Sec . 4(a) . - 353
See CARRIERS .

Can. Stats . 1914, Cap . 27, Secs . 23 and 33 .

See HABEAS CORPUS . 2 .

Can . Stats . 1919, Cap . 36, Secs . 9, 51 and
52(2) .	 99
See LANDLORD AND TENANT .

Can. Scats, 1919, Cap . 36, Sec. 68 (5) . 497
See PRACTICE . 3 .

. Stats . 1919, Cap . 66, See . 5(1) . - 16 1
See CRIMINAL LAW . 10 .

Can. Stats . 1920, Cap. 32, Sees . 35 to 43
inclusive .	 52
See PRACTICE . 4.

	

Stats. 1922, Cap . 36, See . 5 .

	

- 25 1

See CRIIIINA.L LAW. 4 .

Can. Stats . 1922, Cap. 36, See . 10r, . - 12
See CRIMINAL LAW . 3 .

	

Stats . 1923, Cap . 22, See . 4 .

	

- 240
See CRIMINAL LAW . 13 .

Can . Stats . 1923, Cap . 22, Sec . 4 (d) . - 177
Sec CRIM1NAI, LAW . 12 .

('an . Stats . 19 .23, Cap . 31, Sees. 11 and 31 .
-

	

99
See LANDLORD AND TENANT .

Criminal Code, See. 1i . -

	

-

	

-

	

-

	

5 6
See SOLICITOR AND CS.IENT. 1.

al Code, Sec . 347, Subsee . 2 . - 441

See INSURANCE, At 'TOMOBIL E

riminal Code, See s . 576 and 1099. -

	

14

Sec Cr.IjitNet . LAW. 15.

	

Code . See. 710(3) .

	

-

	

- 177
See CRIMINAL LANG. 12 .

[VoL .

STATUTES—Continued .

Criminal Code, See . 960 . -

	

-

	

-

	

- 8
See CRIMINAL LAW . 2 .

Criminal Code, See . 1013 (b) .

	

-

	

- 312
See CRIMINAL LAw . 9 .

R .S .B .C . 1911, Cap . 61 . -

	

-

	

- 449

See COSTS . 4 .

R .S .B .C . 1911, Cap . 61, See. 1 . -

	

- 349
See PRACTICE. S .

R .S .B .C . 1911, Cap. 78, Sec. 11 . -

	

- 474

See TRUSTEE.

R .S .B .C. 1911, Cap . 82, Sec. 4 . -

	

- 52 7

See DAMAGES . 4 .

R .S .B .C. 191I, Cap . 136, Sees . 97-8. - 56

See SOLICITOR AND CLIENT . 1 .

R .S .B .C . 1911, Cap . 145, See . 40 . -

	

- 360

See TITLE TO LAND. 1 .

R .S .B .C. 1911, Cap . 145, Sec . 49 . -

	

- 433

See TITLE TO LAND . 2 .

R .S .B .C, 1911, Cap . 152, See . 12 . -

	

- 315

See HUSBAND AND WIFE . 2 .

R .S .13 .C . 1911, Cap . 153, See . 2 . -

	

- 408
See MASTER AND SERVANT . 2 .

R .S .B .C . 1911, Cap . 178, See . 23 . -

	

16 1
See 'CRIMINAL LAW . 10 .

R .S .B .C . 1924, Cap . 179, See . 294 .

	

49 .1

Sec MUNICIPAL LAW . 2 .

R.S.C . 1906, Cap . 37, Sees. 284(7), 340.
- 180

See RAILWAY .

R.S .C . 1.906, Cap . 71 .

	

-

	

-

	

-

	

- 334

See TRADE DLARRS .

R .S .C . 1906, Cap . 81 .

	

-

	

-

	

-

	

- 194
See CRIMINAL LAw . 6 .

R .S .C . 1906, Cap. 113, Sec. 191 ..

	

4
See AnMIRALTi LAW . 2 .

R.S.C . 1906, Cap . 144, Sees . 126 and 127 .
-

	

-

	

-

	

- 32 1
See PRACTICE. 12 .

STOOL-PIGEONS — Duties of discussed .
-

	

- 142
See CRIMINAL LAw . S .

SUCCESSION DUTY—Property in Britis h
Columbia and Manitoba— Action agains t
ce , eut/,x on a1(0))) .u)dation peontissor n
) ,,n n

	

Of deecascd—1 acne of eh nni ;, agains t
principal debtor subject to t .

	

-
Slpronle, deceased, who died iru ~~~ L t e url)er,
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SUCCESSION DUTY---Continued.

1922, domiciled in Vancouver, left his wife
executrix and sole beneficiary under his will .
The estate consisted of $42,600 in land and
a mortgage in Manitoba, 61 shares in th e
Commercial Loan & Trust Company, Winni-
peg, valued at $2,287 .50 and $15,350 land i n
British Columbia . The debts were $376 .50
funeral expenses and a mortgage debt i n
British Columbia of $5,000 . After the
executrix had applied for probate and filed
affidavit of value and relationship the Com-
mercial Loan & Trust Company, aforesaid ,
brought action against her in British Col-
umbia on two promissory notes made by
deceased for the accommodation of one W .
H. Sproule in Manitoba aggregating wit h
interest $3,886.58 . It was held below that
the property liable to duty was the land i n
British Columbia and the 61 shares in th e
above company from which should be de-
ducted the funeral expenses, the claim of
the Commercial Loan & Trust Company and
the mortgage debt in British Columbia, th e
order further providing that the time fo r
payment of duty on the sum claimed by th e
Commercial Loan & Trust Co . be postponed
until it be finally decided the claim cannot
be maintained . Held, on appeal, varyin g
the order of MoRRisox, J. that assumin g
the claim of the Commercial Loan & Trus t
Company succeed, there is an asset in th e
claim for the amount involved against W.
H. Sproule the principal debtor which i s
subject to taxation and the order shoul d
contain a term directing payment of dut y
upon $3,886 .58 should it be determined the
respondent be not liable on the promissory
notes, and a further term that she shoul d
pay duty upon her claim against W. H .
Sproule, if necessary by the determination
of the Trust Company's claim . Further, the
date of payment should be postponed to a
tittle certain . In re SUCCESSION DUTY AC T
AND ESTATE OR J . C . SPROULE, DECEASED .
	 110

SUMMARY CONVICTION. - 242, 169,
492, 177

See CRIMINAL LAw. 5. 7, 11, 12 .

TAXATION—Income—Company dealing in
timber licences, leases and timber lands--
Agreement for sale of tract of timber
Large payment on

	

chase prier—Liability
to tax---B.C .

	

1921 (Second Session) ,
Cap . 48, Her . l e Anderson Logging
Company was incorporated with powers ,
inter atia, to stake, lease, record, sell and
deal in timber licences, timber leases an d
timber lands and to cut and buy and sel l
timb r and carry on a general business a s
to gers and dealers in logs and timber. In

587

1917 the Company sold certain timber unde r
agreement whereby the purchase price wa s
paid by instalments based on the timber cut.
The agreement was carried out until th e
year 1920 when the conditions thereof wer e
varied whereby the Company agreed t o
accelerate the payment of the purchase -
money by a payment of $80,000 at once wit h
balance in instalments . This sum was in -
eluded in the profits for the year and by
resolution declared available for dividends.
The profits for the year which included thi s
sum were assessed as income and the assess-
ment was affirmed by the Revision Cour t
judge . Held, on appeal, affirming the de-
cision of the Revision Court judge, tha t
the Company's business is buying and sellin g
timber, moreover, the profits on the sale of
the timber in question were treated a s
profits available for dividends and they
have thereby designated the character of the
accretion in their assets which preclude s
them from escaping taxation . In re TAXA-
TION ACT AND ANDERSON LAGGING COMPANY.

2.—Lands used for agricultural pur-
poses—Court of Revision—Application o f
section 219(3) (c)—Power to apply the sec-
tion—B .C. Scats . 1914, Cap . 52 ; 1919, Cap.
63, Sec . 219 (3) (c) ; 1921, Cap. 44, Sec . 9 ;
1921 (Second Session), Cap. 37, Sec. 13 . ]
Section 219(3) (c) of the Municipal Act a s
enacted by section 7 of the Municipal Ac t
Amendment Act, 1919, and amended by sec-
tion 13 of the Municipal Act Amendment
Act, 1921 (Second Session), provides tha t
the powers, inter alia, of the Court o f
Revision shall be : "to fix in any case i n
which the Court deems it advisable so to do
the assessment upon such land as is hel d
in blocks of three or more acres and used
solely for agricultural or horticultural pur-
poses, and during such use only at the value
which the same has for such purposes with-
out regard to its value for any other pur-
pose or purposes : Provided, however, that
there shall be no appeal from the Court o f
Revision in respect of any decision unde r
this clause." The plaintiffs' lands wer e
assessed at $500 per acre . They appealed
claiming their properties were valued be-
yond their actual value but they did not
invoke the provisions of said sectio n
219(3) (e) . The Court of Revision of its
own volition fixed the value of the lands a s
agricultural lands at $500 . An appeal to
the Supreme Court was dismissed on the
ground that under section 219(3) (c) ther e
was no appeal . Held, on appeal, affirmin g
the decision of MACDONALD, J . (MACDONALD ,
C .J .A . and GALLIIIER, J .A . dissenting) , that

TAXATION---Co n l i )i if) )1 .
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TAXATION—Continued.

as Parliament gave the Court of Revisio n
power to invoke section 219(3) (c) of the
Municipal Act "in any case in which th e
Court deems it advisable so to do" in al l
appeals brought before it, the Court ha s
power to apply this section and no reques t
for its application is necessary. MCBRIDE
V . MUNICIPALITY OF SOUTH VANCOUVER .
TAIT V . MUNICIPALITY OF SOUTH VAN -
COUVER .	 81

TITLE—Document of . - -

	

- 55 7
See SALE of Goo)s. 1 .

TITLE TO LAND—Sixty years' continuou s
possession — I: , il, of occupation—Sur-
veyor's plan anal /old notes—Evidence o f
aged Indian—Acceptance of—R.S .6 .C. 1911 ,
Cap. 145, Sec . 1t9 .] In an action to recove r
possession of a plot of ground occupied by
the defendant and containing about one -
third of an acre in Stanley Park on th e
south side' of the First Narrows enterin g
Vancouver harbour it was disclosed that th e
ground now known as Stanley Park wa s
made a military reserve prior to its surve y
by one Corporal Turner under instructions
from the Imperial War Office in March ,
1863, and was transferred to the Crow n
(Dominion) by Imperial despatch in 1884.
In 1887 an order in council was passed
authorizing the minister of militia to "hand
over" the park to the City of Vancouver o n
terms to be arranged. The City from that
date occupied the property as a park (ex-
cept portions occupied by squatters) but i t
was not until 1908 that a lease was executed
and delivered to the City . Corporal
Turner's instructions as to his survey in-
cluded a direction that his plan shoul d
skew "any clearances or huts or othe r
occupations recently made." The plan as
produced only shewed one building occupie d
by another native but nothing as to the
plot of ground in question . The defendan t
claims that he and his predecessors in titl e
were in continuous possession for more tha n
60 years prior to commencement of thi s
action : that an Indian named Joe Silv a
had cleared the property and occupied a
house on the plot from 1855 to 1874 when
his father went into possession, and h e
succeeding his father in 1886 has occupie d
the premises ever since . The evidence o f
occupation prior to the 60 years was o f
one Trimble, a miner aged 83 years, and o f
three Indians aged 77, 80 and about 10 0
years respectively. The action was dis-
missed on the grounds that if such a clear-
ance existed Turner's map would have shew n
it and the evidence of the miner and Indians

TITLE TO LAND—Continued.

did not satisfactorily prove that the de-
fendant's predecessors in title were i n
possession 60 years prior to commencemen t
of the action . Held, on appeal, reversin g
the decision of MURPHY, J. (MACDONALD,
C .J .A . dissenting) , that Turner's map is not
admissible in evidence and even if it wer e
it does not prove anything of substance ;
further, considering the surrounding eir-
cumstances and the necessary period of tim e
that had to be covered (i .e ., 60 years) th e
evidence adduced on the part of the defend -
ant forms a reasonable basis upon which i t
can be said there has been 60 years o f
adverse possession against the Crown . Per
McPHrz.Lips, .I .A. : The defendant was an d
is in actual possession of the land and the
onus probandi is upon the Crown to make
out its title . Title has been effectively
proved by adverse possession for 20 year s
against the City of Vancouver and durin g
the continuance of the term of the demise
by the Crown to the City of Vancouver, th e
Crown cannot take steps to dispossess the
defendant . [Reversed by Supreme Cour t
of Canada .] THE ATTORNEY-GENERAL OF

CANADA AND THE CITY OF VANCOUVER V .

GoNZALVES . - -

	

-

	

- 360

2.	 Sixty pears' continuous possessio n
—Evidence of occlipa (i on—Surveyor's pla n
and field notes—I' n tit, err' of aged Indians—
Acceptance of—R.S .B .C . 1911, Cap . 145, Sec .
49 .] In an action to recover possession o f
a plot of ground occupied by the defendant
and containing about one-third of an acr e
in Stanley Park on the south side of th e
First Narrows entering Vancouver harbou r
it was disclosed that the ground now know n
as Stanley Park was made a military re-
serve prior to its survey by one Corpora l
Turner under instructions from the hn-
perial War Office in March, 1863, and wa s
transferred to the Crown (Dominion) by
Imperial despatch in 1884 . In 1887 a n
order in council was passed authorizing the
minister of militia to "hand over" the park
to the City of Vancouver on terms to be
arranged . The City from that date occupied
the property as a park (except portions
occupied by squatters) but it was not unti l
1908 that a 1, se vss executed and delivere d
to the Cii y . 1 rpor :Il Turner's instruction s
as to his SUP (C included a direction tha t
his plan should show "any clearances o r
huts or other occupations recently made ."
The plan as produced only sheaved on e
building occupied by another native but
nothing as to the plot of ground in question .
The defendant claims that he and his p r
decessors in title were in continuous po,,, .
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sion for more than 60 years prior to th e
commencement of this action ; that an
Indian named Klah Chaw (who was a
medicine-man and known as Dr . Johnson )
had a clearance and dwelling on the plot i n
question prior to 1858 . One Joe Manion
came there in 1865 . married Dr . Johnson' s
daughter and built a house adjoining wher e
they lived for ten years when Manion went
away and shortly afterwards his wife sol d
the property to Jim Cummings the defend -
ant's father who lived there until his death
when he was succeeded by the defendan t
who has continued to live on the premises
up to the present time . The evidence of
continuous occupation is clear from th e
time of Joe Manion's arrival in 1865 . The
evidence of Dr . Johnson's occupation prio r
to that is of Emma Gonzalves, an Indian
woman of 80 years of age, who states Dr .
Johnson was living there prior to the Cari-
boo gold rush in 1858 . The action suc-
ceeded on the grounds that the Turner map
precluded the defendant's case, and tha t
possessio pedis had not been proven . Held,
on appeal, reversing the decision of
MURPHY, J . (MACDONALD, C .J .A . dissent-
ing), that Turner's map is not admissibl e
in evidence and even if it were it does not
prove anything of substance ; further, con-
sidering the surrounding circumstances and
the necessary period of time that had to be
covered (i.e ., 60 years) the evidence adduced
on the part of the defendant forms a
reasonable basis upon which it can be sai d
there has been 60 years of adverse possessio n
against the Crown . TILE ATTORNEY-GENERAL
OF CANADA AND THE CITY OF VANCOUVER V .
CUMMINGS .	 433

TRADE-MARKS—Nance for beer—"Rainier"
—Registration—Assignment of trade-mar k
—Validity—R .S .C . 1906, Cap . 71 .] The
plaintiff, having formerly carried on a brew-
ing business in Seattle, adopted the name
"Rainier" calling its production "Rainier
beer" and obtained registration of the word
as a trade-mark there but did not obtai n
registration in Canada until October, 1921 .
The manufacture of beer became illegal i n
the United States in 1919 and the plaintiff
granted to H. the exclusive right to use th e
trade name "Rainier" as applied to beer i n
British Columbia which was followed i n
November, 1922, by an agreement betwee n
the plaintiff, H ., and the Rainier Brewin g
Company Limited granting the exclusive
right to use the word `"Rainier" in eon-
nection wITh the sale and manufacture o f
beer in British Columbia, to the said com-
pany . The defendant incorporated by letters

58 9

patent of the Dominion in August, 1923 ,
and manufactured beer labelling its product
in such manner as to be an infringement o f
the said trade-mark (if valid) . In an
action for infringement :—Field, that th e
registration of a. trade-mark under th e
Trade Mark and Design Act does not entitl e
the applicant to protection if he is not or
does not propose to be engaged in business
in Canada in the goods to which it i s
applicable, further, applicant must be th e
proprietor and when he has assigned th e
right to use a trade-mark and agreed no t
to use it, he cannot obtain registration
thereof . The action should therefore be dis -
missed. SEATTLE BREWING AND MALTING
Co . V . RAINIER BREWING COMPANY O F
CANADA LIMITED .

	

- -

	

- 334

TRADING.	 494
See MUNICIPAL. LAW . 2 .

TRESPASS—Penalty for. -

	

- 127
See CONTRACT . 12 .

TRUSTEE — Demise of—Executrix—Actio n
to recover sums from estate —Evidence —
Corroboration — Lapse of time — R .S .B .C.
1911, Cap . 78, Sec . 11 .] The plaintiff ha d
managed his farm in Manitoba with th e
assistance of his son A . In 1905 he con-
cluded to move to British Columbia, to
which Province he proceeded and purchase d
fruit land for himself and A . leaving A.
and the other members of his family i n
Manitoba where A. managed the farm, kep t
a bank account in his own name into whic h
receipts for the sale of the farm's proceed s
were deposited and from which farm ex-
penditures were paid . Good crops and fair
prices in Manitoba after the plaintiff ha d
left enabled the farm there to pay off a
large portion of liabilities . A. died in 1921,
his wife being executrix of his estate . In
an action to recover from the executri x
$2,305 .94 as the balance due him from hi s
son's estate :—Held, that on the question o f
corroboration section 11 of the Evidenc e
Act does not necessarily require anothe r
witness who swears to the same thing .
Circumstantial evidence and fair inferences
of fact arising from other facts proved, that
render it improbable that the fact swor n
to be not true and reasonably tend to giv e
certainty to the contention which it sup -
ports and are consistent with the truth o f
the fact deposed to, are, in law, corrobora-
tive evidence . The evidence of corrobora-
tion in this ease far exceeds this standar d
and the plaintiff is entitled to recove r
$1,000 of the amount claimed . MATTICE V.
MATTICE.	 474

TRADE-MARKS—Continued .



VENDOR AND PURCHASER —Oral con -
tract for sale of land—Specific performanc e
—Statute of Frauds—Part performance —
Failure of vendor to register title — B .C.
Stats . 1921, Cap . 26, Sec. 31 .] The plaintiff
agreed with the owner of a property to
construct a house thereon and obtained a n
option from him for a certain period t o
purchase land and buildings for $4,200 . On
the house nearing completion and before the
expiration of the option the defendant, wh o
employed a broker to procure him a suitabl e
house for his parents, was shewn th e
plaintiff's house and on negotiating with
one of the brokers with whom the hous e
was listed agreed to purchase for $5,150 an d
paid $100 on account as a deposit agreein g
to close the sale at his solicitor's office that
afternoon . The defendant did not turn u p
to complete the sale but his broker actin g
under his instructions, obtained the key t o
the house and installed defendant's parent s
with furniture three days later. Defendant
then decided not to complete the purchas e
and buying another house moved his parent s
into it two days later . It was held by th e
trial judge that the plaintiff was entitled to
specific performance . Held, on appeal,
affirming the decision of MCDONALD, J . (3 3
B .C . 237), that the taking of possession o f
the house constituted an act of part per-
formance of the agreement which preclude s
the defendant from setting up the Statute
of Frauds and opens the door to parol evi-
dence of the agreement . The evidence dis-
closes that the defendant decided to pur-
chase the property for $5,150, his broke r
was duly authorized to make the contrac t
of purchase upon his behalf and the con-
tract was made. The plaintiff is entitled t o
a decree for specific performance. HADDOC K
v . NORGAN .	 74

2 .—Real property— Itemorandnan o f
contract —Specific performance—Vendor' s
name not disclosed — Contract by agent —
Agent not liable — Statute of Frauds—29
Car. II ., Cap . 3, Sec. 4I .] Where a contract
for the sale of land to which section 4 of
the Statute of Frauds applies, has bee n
made by an agent in such terms as not to
render the agent liable as one of the con -
tracting parties, the principal can sue on
it only if his name appears in the memo -
randum or such description of him that hi s
identity cannot fairly be disputed . The
connection of the plaintiff with the memo-
randum containing the oiler of purchase, a s
vendor of the property cannot be estab-
lished by oral evidence . AhER v. BARKER .

- - - 136

WAIVER.	 492
See ("Rltirlxxr, LAw . 11 .

WILL. -

	

347
See HUSBAND AND Wl

	

3 .

2 .	 Life interest to wife—Dirisio n
amongst children on death of rrife—Clait-
dren's interest during wife's life — Con-
tingencg .] A testator devised his estate t o
his wife during her life directing he r
to maintain, educate, and sup port thei r
children out of the annual income. He
then provided that after her decease hi s
estate be devised to his brother `"upon trust
to pay and divide the same between an d
amongst such of my children as shall b e
living at the time of my decease in equa l
shares, and 1 direct that the share of an y
such child or children dying in the lifetim e
of my said wife leaving lawful issue him .
her or them surviving shall enure to and go
to the benefit of such issue and if more
than one in equal shares so that such issu e
shall take only the share to which his, her
or their parent would have taken if livin g
at the time of the decease of my said wife . "
Held, that the interest of the children does
not vest in the lifetime of the widow bu t
as to each of them is contingent upon him
or her surviving the mother . In re ESTAT E
OF J . D . HELMCKEN, DECEASED . HELMCKE N
v. BULI.EN .	 184

3.—Proof of—Opposed by husband—
Agreement between husband and wife before
marriage—Evidenced by transfer of property
—Evidence of execution of former will—
Proof of agreement .] By her last will Mrs .
Holden left to her mother a property whic h
had been transferred to her by her husband
immediately after their marriage. In an
action to prove the will the husband oppos-
ing alleged that by verbal agreement made
with his wife prior to their marriage it wa s
agreed that while the title to the propert y
was to be placed in her name by conveyance ,
she was to hold it as trustee for him an d
in the event of her death the property wa s
again to become his, and pursuant to this
agreement she executed a will in his favou r
shortly after their marriage for which h e
asked probate . It appeared from the evi-
dence that the conveyance of the propert y
to the wife was not completed for registra-
tion until the first will had been executed .
It was held by the trial judge (33 B.C . 431 )
that the husband failed to establish th e
agreement upon which he relied and th e
last will should be accepted . Held, on
appeal, reversing the decision of MCDONALD,
J. (MACDONALD, C .J.A . and _MACDONALD ,
J .A . dissenting), that the trial judge foun d
the first will was drawn and executed a s
alleged, that Holden remained in possessio n
of the property and throughout received the



INDEX .XXXIV. j

WILL—Continued .

rents and profits and made the necessary
disbursements . There is, then, if Holden's
evidence is to be credited, a completely
executed agreement, corroborated by th e
documents, continued possession and bene-
ficial enjoyment, the breach of which he
complains, that as it is a fraud on the part
of a person to whom land is conveyed as a
trustee to deny the trust and claim the lan d
herself, the Statute of Frauds will not pre -
vent the proof of fraud and the agreemen t
alleged should be given effect to . [Reverse d
by Supreme Court of Canada .] BuscoMn E
N . HoLVEN .	 289

WINDING-UP .

	

	 321
See PRACTICE . 12 .

WORDS AND PHRASES — Co-operative--
Use of in name. - - - - 533
See COMPANY LAW.

59 1

WORDS AND PHRASES—Continued.

2.

	

"Expressly authorizes."

	

449
See INTERPRETATION .

COSTS . 4 .

3.

	

"Fit case for appeal"—Applicatio n
to trial judge for certificate . -

	

- 312
See CRIMINAL LAW. 9 .

4 .—"Officer or servant ." - - 322
See PRACTICE . 7 .

5 .---"Registered as owner," meaning of .
284

See MUNICIPAL LAW . 1 .

6 .—"Stool-pigeons"—Duties of. - 142
See CRIMINAL LAW. S .

7.---"Theft, robbery or pilferage,"
meaning of.	 441

See INSURANCE. AUTOMOBILE.
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