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CRAIG AND CRAIG v . IIAMItiE AND YOUNG .

Negligence—Damages—Evidence—Wrongful admission ofObjection no t
taken until after verdict—Too late .

COURT O F
APPEA L

192 5

June 4.

In an action for damages owing to a collision between two automobiles, th e

plaintiff when relating the circumstances stated that the defendant Y .

(who was driving a stage owned by the defendant II .) said that he

was in the wrong, that the ear was insured and he would pay th e

damages, and the plaintiffs' son gave the same evidence . This evidence

was given early in the trial without objection and although sub-

sequently commented on by defendants' counsel, the question of it s

admissibility was not brought to an issue until after the verdict .

The jury brought in a verdict for the plaintiffs but the trial judg e

dismissed the action.

Held, on appeal . reversing the decision of iuRPllr, J . (MARTIN, J .A . dis-

senting, and holding that there should be a new trial), that objection

to the admissibility of the evidence should have been taken at once

and the matter not being brought to an issue until after the verdict ,

it was then too late, and judgment should be entered in accordanc e
with the verdict .

A PPEAL by defendants from the decision ofMunrnv, J . of
the 14th of January, 1 .925, in an action for damages . On the
5th of January, 1925, at about two o'clock in the afternoon the
defendant Ilamre's stage, driven by the defendant Young, a

CRAI G
v.

IIAMRE

Statement

1
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servant, proceeding easterly on Kingsway, on reaching the inter -
section of St . Catherines Street, ran into the plaintiff Craig' s

car who was driving . northerly on St . Catherines Street. On
the plaintiff giving his evidence he said that after the collisio n
Young came up and said ., "I am in the wrong," and then he sai d
his car was insured and he would pay all damages . No objection
was taken at the time, but before defendant's evidence was sub-

mitted his counsel . referred to the wrongful. admission of this
evidence and he did so again before addressing the jury, bu t
the point was not fully argued and brought to an issue unti l
after the verdict . The jury found in favour of the plaintiff s
and the judge then decided there was a mistrial and that there

should be a new trial .
The appeal was argued at Vancouver on the 20th and 21s t

of April, 1925, before MACDONALD, C .J .A., MARTIN and MAC -

DONALD, JJ.A .

Craig, I .( ., for appellants : We submi t ,first, that the learned

judge was wrong in the view he took as to the effect of it bein g

brought out that the defendants carried insurance ; and

secondly, that the evidence was introduced for a sinister pur-
pose, namely, to influence the jury. We contend, first, that th e

evidence was properly received ; secondly, if any wrong wa s

done it was cured ; and third, he did not take objection in the

way he should . : see Lougliead v . ("ollinguood Shipbuilding Co .

(1908), 16 O.L.I . 64 ; Ilyndman v. Stephens (1909), 19 Man .

H.R . 187 ; lilclell v . Ileintzrrrart (1913), 9 .L.R. 20. We

contend the evidence is irrelevant and is not a substantial groun d

for a new trial . That objection should have been taken at once

it being too late after verdict : see Sornberger v . Case lien

Pacific R .W. Co . (1897), 24 A .R. 263 ; Brooks v . R.C . L'le tric

Ry. Co. (1919), 27 B .C. 351. ; Arevill v. Fine Art and t5 ral

Insurance Company (1897), A .C . 68 at p. 76. When objectio n

is taken to evidence it must be specific : see Phipson on Evi-

dence, 6th Ed ., 688 ; Williams v . Wilcox (1538), 8 A . & E .

314 at p . 337 ; Rain v. It'hiteltaven and Furness Junction Rail-

way Company (1850), 3 II .L. Cas. 1 at p . 15 .

Mayers, for respondents : When a matter of this natur e

comes out it is incurable. On the question as to when objection

COURT OF
APPEA L

1925

June 4 .

CRAIG

V .
ITAMRE

Statemen t

Argument
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was taken see Iverson v . McDonnell (1904), 78 Pac. 202 at COURT OF
APPEA L

p . 204 ; Skeale v. Slaters, Limited (1914), 2 K.B. 429 at p .

	

—

438 ; Winsor v. The Queen (1866), L .R. 1 Q.B. 289 at p. 309 192 5

and on appeal 390 at p . 394 ; Halsbury's Laws of England, June 4 .

Vol. 18, p . 255, par. 626. He put in evidence, under my CRAI G

objection, a by-law that is invalid . The verdict was in the teeth

	

v.
HAMR E

of the plaintiff's own admission and one of his witnesses . He
was not a competent driver .

Craig, in reply, referred to Widder v. The Buffalo and Lake Argument

Huron R.W. Co . (1865), 24 U.C.Q .B . 520 at p. 533 .

Cur. adv. vult .

4th June, 1925 .

_MACDONALD, C .J.A. : This was an action for damages

suffered by the plaintiffs in a collision with the motor-stage of

the defendant Hamre, driven by the defendant Young . The

jury found a verdict for the plaintiffs . The judge, however ,

declined to enter judgment upon it, holding that the trial wa s

abortive because of the wrongful admission of certain evidence,
which was incidentally brought out in the plaintiffs ' case. The
objectionable evidence was to the effect that the defendan t

Hamre was insured against the damage caused to the plaintiffs ,
and it was contended that this evidence was calculated to pre-
judice the jury in the plaintiffs' favour .

We were referred to several authorities in which a new trial MACDONALD ,

C .J .A .
had been ordered because of the admission of such evidence .

I do not question these on their facts, but they make it clear

that each case must depend upon its own facts, and that th e
Court should order a new trial only if satisfied on the facts of
the particular case that the defendants had been substantiall y
prejudiced . I see no difference between the jurisprudence of
our Courts in the manner of dealing with evidence of this sor t
and with any other evidence which is irrelevant ; the same
principles apply to the granting of relief . If evidence be led
which is inadmissible, the opposite party should promptly object,
and in the absence of objection, it is not in general open to him
afterwards to complain.

The plaintiff was being examined in chief as to what too k
place at the time of the occurrence, he said :
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"He [defendant Young] says : `I am in the wrong and if anybody is
APPEAL hurt'—I couldn't say for sure whether he was to call the ambulance or

I was to call it—`send her [Mrs . Craig] to the hospital'—his ear wa s
1925

insured, and he would pay all damages."
June 4 .

	

And the plaintiffs' son when examined in chief, relating the
same circumstance, said :

"He [defendant Young] asked me my name and I told him, and h e

said, `well,' he says, `this is my fault, the stage is insured and if there i s
anybody hurt send for an ambulance .' "

After the plaintiffs' case was closed, Mr. Jfayers, counsel for
the defence, said :

"Your Lordship will permit me to go into my ease, stating all my

objections .

" THE Couar : Go ahead, Mr . Mayers, I suppose I cannot overrule your

objections when I have not heard them even . However, you had better go

on with your defence ."

\o objection was formulated by defendants ' counsel to the
said statements of plaintiff and his son until the defendan t
Hanure was being examined in chief, when his counsel said :

"Mr . Mayers : The question I am going to ask now, my Lord, I wis h

leave to ask subject to my objection which I am going to press later on .

"Was the stage-coach insured ?

"Mr . Black [counsel for defendant] : I would object to that .

"TEE Coi wr : I think it is objectionable, Mr . Mayers .

"Mr. Moyers : I had better state my objection now, my Lord, my friend

brought that out in his own evidence .

"TI? COURT : 1 ' ('S .

"hIc. Jla; es : That alone is ground for a new trial .
Col 1 ;1 : I think so.

r . 1/u~ rs . And I am going to press that and preserve that objection ,

ely op, n to me to use the same question . "

Ile then went into the matter of insurance .
Now, it is to be noted that no objection whatever was take n

until long after the answers first above quoted were elicited ,
and that those answers came out only at part of the narrativ e
of what took place at the time of the collision ; they were of
the irs (esf(e . There is nothing to indicate that they wer e
brought out in bad faith with the indention of influencing th e
minds of the jurors. They were made early in the trial .
Nothing ,ether than the above was said until just before counse l

add -a( d tli jury, when this was said, speaking of the abov e
and of :III objection to the admission of a hr-law :

`Mr. Mayers : It seems to me that these two things do disqualify th e

trial, but your Lordship will permit me to go on and reserve all rights.

CRAI G
V.

Ha\IRE

MACDONALD ,
C .S .A .
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"THE COURT: I will hear argument if there is a verdict against you ,

on both questions . "

I feel bound to say, with deference, that the course pursue d
was most unusual and calculated to lead to confusion, injustice ,
multiplicity of proceedings and unnecessary cost . If what had

occurred justified the discharge of the jury, objection shoul d

have been taken at once and a motion made for the discharge of

the jury by the party complaining. Had that been done, I
have no doubt the learned judge would have acted upon it, an d

if of opinion that the circumstances required it, have then dis-
charged the jury and saved the cost and delay, which if appel-
lants are right, the further proceeding before that jury has

occasioned . That was not done either then or thereafter . It

is true that much later counsel said that the presence on th e

record of this evidence would entitle him to a new trial, and

still later that it "disqualified" the trial, but it was not brough t
to an issue until after verdict . In my opinion, it was then

too late .

A motion to dismiss an action for want of legal evidence t o
support it, may and is frequently reserved until after verdict ,

but I know of no authority, and if there be any, I think it i s

unsound, fur what was done here . I must confess that I hav e

never known of a question affecting the admissibility of evi-
dence, or the question of whether the jury should be discharged ,

because of what occurred in the trial, being reserved until after

verdict .

The course adopted is open to this further objection . The
jury's verdict was perfectly intelligible ; on its face it was a
good verdict, and under our jurisprudence, I think, with grea t
deference to the learned judge, that it was his duty to ente r

judgment for the plaintiffs, leaving the defendants, if so ad-
vised, to move the Court of Appeal for a new trial on the
grounds aforesaid . No doubt, the learned judge might hav e

discharged the jury before verdict, though, in my opinion, h e
would not have been justified in doing this in the present ease ,

but after verdict he should have acted upon it. If trial judges

may, after verdict, declare the trial abortive because of som e

irregularity, such as wrongful admission or rejection of evi -

COURT O F

APPEA L

1925

June 4 .

CRAIG
V .

MAITRE

MACDONALD ,
C .J .A .
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COURT OF dence, then, they could in effect, bring about a new trial i n
APPEAL

every case in which such irregularities had occurred .
1925

	

The defendants also objected to the admissibility of a cit y
June 4 . by-law, the contention being that it was in conflict with th e

CRAIG

	

statute in respect of the rate of speed to be observed by driver s

HAMRE
upon the public highway . That was a question of law to be
decided by the trial judge . It was necessary that the by-law

should be before him to enable him to properly direct the jury

as to the rate of speed to be observed . I think he did instruct
the jury clearly on this question of law ; he directed them that
the law was that drivers of motor-vehicles must not exceed a
speed of 15 miles an hour within the city. This is the statutory

limit, and in so directing them, he, in effect, excluded from th e

MACDoNALO, case the by-law which was in conflict . There is nothing in th e
C .J .A . verdict to indicate that the jury did not understand the law a s

given to them. They were not concerned with the by-law, bu t
were obliged simply to take the law from the learned judge .
Moreover, the evidence clearly shews that apart from any ques-
tion of the rate of speed, the defendants were clearly guilty of

negligence in driving on the wrong side of the highway .

The appeal should be allowed, the verdict restored, and judg-

ment entered accordingly .

MARTIN, J .A . : That there was evidence given by two wit-

nesses on behalf of the plaintiffs from which the jury woul d
infer that the defendants were insured against the consequence s

of the accident is, to my mind, beyond question, but strange t o
say, no one objected, or even referred to it at the time, though

all concerned must have been aware of the "dangerous" (to use

the word employed by the learned trial judge) situation thereb y

created, which should have been dealt with at the time, prefer -
ably, and, in any event, later when the case went to the jury .

But it is clear that the defendants ' counsel did later that same

day distinctly raise the objection during his defence, when he
proposed to give evidence in answer to that of the plaintiff s

respecting the said insurance and, as to that evidence, submitted :

"That alone is ground for a new trial," to which the Cour t

replied, "I think so" ; and after further discussion gave thi s

MARTIN, J .A .



XXXVI.] BRITISH COLUMBIA REPORTS.

	

7

ruling, upon the objection of the plaintiffs' counsel to admitting COURT OF
APPEAL

defendants' said evidence in reply :
"THE COURT : Well, I will allow it, because the jury at present un-

	

1925

doubtedly, as I have, have the impression that this car was insured."

	

June 4.
"Mr. Mayers : Of course I am not waiving my objection at all .

"THE COURT : No, I understand your position, Mr . Mayers, that the

	

CRAIG
trial is a mistrial now ; but subject to that, that you are going to put this

	

v.

question, I am going to allow it . Later on I will hear argument on the If1.MR E

matter of the mis-trial . "

After this unmistakable warning, the plaintiffs' counsel pro-
ceeded further at his peril if nothing adequate was done t o
remedy the situation he had created by his witnesses, but h e
did not make any attempt to withdraw or otherwise nullif y

the harmful effect of their testimony, being desirous, the only

inference is, to profit by it at the expense of the defendants ,

whose evidence on the point, in answer to his, he endeavoure d

to exclude. Nor did he later recede from this position of unfai r

advantage, as I regard it, when the defendants' counsel again
repeated his objection at the close of the evidence just befor e

addressing the jury, saying :
"Mr . Mayers : My Lord, I submit that the trial has been disqualified i n

two ways ; in the first place by the evidence which was given with regard
MARTIN, J .A .

to insurance ; and secondly, by the fact of my friend putting in what

appears to me to be a by-law passed beyond the competence of the Cit y

of Vancouver	

"THE COURT : Yes, but I think, Mr . Mayers, that I will take the verdict

of the jury anyway and hear arguments with regard to the by-law . I wil l

endeavour to clear it up in my charge . I think you are correct in that—

I thought so at the time it was put in .
"Mr . Mayers : It seems to me that these two things do disqualify th e

trial, but your Lordship will permit me to go on and reserve all rights .
"TILE Couwr : I will hear argument if there is a verdict against you, o n

both questions .

"Mr . Mayers : (Addresses jury) ."

In his charge to the jury the learned judge made no refer-
ence to the evidence that had been given upon the insurance ,

and on a subsequent day he heard the reserved motion upon th e
objections of defendants' counsel, and in reply to the objectio n
of plaintiffs' counsel that a motion to discharge the jury ha d
not been made but that the defendants ' counsel "went on an d
took his chances," the learned judge said, "that was not th e
position," and in regard to a question about the stenographer' s
notes, said :
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" THE COURT : Well, I am not sure about that having been taken down ,
APPEAL but undoubtedly Mr. Mayers's position was that I should discharge thi s

jury . Now, whether it was formulated in exact language, I do not preten d1925
to remember .

June 4 .

	

"Mr . Mayers : I moved twice, once before I gave evidence and once befor e

I addressed the jury.
CRAIG

	

"THE COURT : If it was not done, Mr . Davis, it was I who prevented it ,

HAMRE because I indicated to Mr . Mayers that I. would take the verdict of the jury

subject to his action, so that whether it is formally there or not—if it is

not there it is my fault, because I took that attitude, and I know that Mr .
Mayers's attitude was clear cut to me at any rate that I should dismis s
that jury. It may not be on the notes, but that is the real history so fa r
as my mind is concerned .

`,Mr. Davis : If that is so, why there is no use of me arguing that
particular ground .

"THE COURT : NO . "
This state of affairs, so clearly stated by the Court itself ,

mast be accepted by this Court as correct, and so whatever ma y
be said about the failure of the defendants' counsel to object
(luring the hearing of the plaintiffs' witnesses, his position
shortly thereafter when he did press his objection upon th e
Court so that it was clearly apprehended (and what more i s
required ?) is, in my opinion, unassailable in law in the pre -

MARTIN, J .A . servation of his rights, and free from criticism . I share the
views expressed by my brother the Chief Justice as to th e
erroneous course (with every respect) pursued by the learned
trial judge in not ruling upon objections to the evidence befor e
the ( a rse went to the jury, because objections of that kind canno t
lie re<ery ed, the jury being entitled to know definitely before
they consider their verdict, whether or not what they have hear d
the witnesses say (or statements that appear in documents lai d
before them) is legal evidence upon which they should act .
The novel course pursued here of leaving all the evidence t o
the jury, subject to various objections, and then ' proceeding, i n
effect, to order a new trial after verdict, on the ground that "th e
trial of this action is a mistrial" because the verdict was no t
what it was expected to be, is something unknown to our prac -
tice and not supported by rule or statute, and in its consequence s
usurps the powers conferred upon this Court . The adoption o f
such a course is quite distinct from the power of a judge t o
discharge a jury during the trial and proceed no further with
it before theist, and if he had adopted that ',durse in the exerecise

v .
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of his judicial discretion it would be most difficult, if not im-
possible, to review it, seeing that there were materials for it s
exercise, for the, reasons set out in our recent decision in Rex
v. Chong Sam Bow (1925), 1 W.W.R. 240, but at the same
time the authorities cited in that case shew that we are a t
liberty for future guidance to express an opinion upon th e
propriety of the course that was adopted .

I do not wish, therefore, to be understood as saying that i n
the present case it would have been proper for the learned tria l
judge ex nzero mote, or otherwise, to discharge the jury after
hearing the said evidence of plaintiffs' witnesses upon the insur-
ance ; on the contrary, I am of opinion that the justice of th e
ease would have been met by a proper caution to the jury t o
disregard that evidence, as was done by the trial judge in
Loughead v . Collingwood Shipbuilding Co . (1908), 16 O.L.R.
64 at p . 71, as pointed out by Mr. Justice Anglin, whose opinion
I prefer, with all respect, to that of the other learned judges ,
despite the affirmative, without reasons, of their judgment by
the Court of Appeal in (1908), 12 O.W.R. 697 : I only note ,
in precaution, that the course advised by Mr . Justice Anglin

(p. 72) to be adopted in Ontario in certain circumstances, o f

the judge dismissing the jury and trying the case himself
(under, I assume, section 56 of the Ontario judicature Act ,

IIolmested, 4th Ed., 215) is not authorized, so far as I am
aware, by our practice	 apart from consent—Cf . Deo etaik v .

JlcConaghy (1878), 29 U.C.C .P. 563. I am likewise unable,
with every respect, to accept the decision, as I understand it,
of the Manitoba Court of Appeal in Ilyndntan v. Stephens

(1909), 19 Man. L.R. 187, founded upon the Loughead case ,
and American cases cited, that the mere asking of a questio n
about insurance necessitates the discharge of the jury ; such
an extreme view is not consistent with the later decision i n
Ontario of the Divisional Court in _11ilchell v . Ileirdznuan
(1913), 23 O .W .R. 763, wherein the true principle relied upo n

Justice Anglin is again affirmed, riz ., has any sub-
stantial wrong or miscarriage been occasioned at the trial '. and
unless that question can be answered in the affirmative th e
verdict should stand .

9

COURT O F
APPEA L

1925

June 4 .

CRAI G

v.
11AaIr. E

ARTIN, J .A .
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Applying this principle to what occurred below in this case ,

I am of opinion that such substantial wrong was occasioned t o

the defendants originally by the giving of improper evidence ,

which would almost inevitably prejudice the jury, and late r

by the omission to give that adequate instruction to the jur y

(e .g ., as set out in the Loughead case, supra, 71), which woul d

have remedied the wrong, by removing that prejudice . There

are some eases where the harm done by the improper admission

of evidence is incurable, e .g., a confession of guilt 	 Reg. v .

Son.yer (1898), 2 Can. C.C. 501, but this one is not, to m y

mind, in that category. It follows, therefore, that, in my

opinion, this appeal of the plaintiffs to have judgment entere d

in their favour should be dismissed, but the formal judgment

in the way it was entered cannot stand and must be vacated for

lack of jurisdiction, the direction for the new trial coming

properly from this Court alone . The result is that the appel-

lants have gained a nominal success only, and whatever may

be said about the costs below prior to the first objection bein g

taken belatedly as above, all those occasioned thereafter ar e

largely attributable either to the course unfairly persisted i n

by plaintiffs' counsel or to the action of the learned judge i n

continuing the trial without disposing of so serious an objectio n

upon the first notice thereof, or at least before giving the cas e

to the jury . In such very unusual circumstances, I am of

opinion that there is "good cause" for ordering (under section

2S, Court of Appeal Act) that there should be no costs of appea l

to either party and that those of the former trial should abid e

the result of the new . If the respondents ' counsel had confined

himself to asking for that cautionary instruction to the jury

which I think would have met the justice of the case, th e

respondents would be entitled to the costs of the appeal ; the

matter is complicated by the fact that the learned judge belo w

eventually made an order after verdict for a new trial (viz . ,

"that this action may be set down for trial again" ), yet as the

jury had already been discharged after verdict that order canno t

be construed or given effect to as a nine pro tune (though never-

theless second) discharge of the same jury before verdict ,

because once a jury is discharged from Court it cannot b e

COURT OF
APPEA L

192 5

June 4 .

CRAI G

V .
HAMRE

MARTIN, J .A .
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summoned again though it might have been properly discharge d

originally, so a difficult and unprecedented situation has been

created which is hard to deal with in complete justice in al l

respects .

I only add that I do not think it was necessary for the CRAI G

respondents' counsel to have objected to the charge, because his
HAMRE

sweeping and fundamental objection already twice made, tha t
the trial had been invalidated, covered all lesser matters arisin g
therefrom and gave sufficient notice and warning to the Court h1ARTIN, J .A .

and opposite party that a most serious situation had been created

by the plaintiffs, which it was for them to cure or have ade-
quately dealt with by the Court .

MACDONALD, J.A. : The learned trial judge refused to ente r

judgment on the jury's verdict for the plaintiffs because on e
of them stated in evidence that the defendant Young, the driver

of the car, told him that it was insured. This, it was held,

vitiated the trial . The statement was made immediately after

the accident in a conversation between Craig and Young, when

the former testified (referring to Young) :

"Well," he says, "I am in the wrong and if anybody is hurt—I couldn' t

say for sure whether he was to call the ambulance or I was to call it—hi s

car was insured and he would pay all damages . "

No objection was taken when this evidence was given nor
was a request made at that time to discharge the jury. An-

other witness (a on of the plaintiff) also referred to this con -
versation with Young, and again it was allowed to pass without

MAC A ALn '

objection. The plaintiffs' case closed and the defence proceeded
to call witnesses, without, so far as the record shews, taking the
point that there had been a mistrial . It is true that in argument

some days after the trial, counsel for the defendants claimed
that he twice moved to discharge the jury, and the learned tria l
judge, speaking from memory, stated that he was under th e

impression either that he did so, or if not it was only becaus e
he was prevented from doing so by the Court . The notes do
not bear out this recollection. In any event it would not affect
the judgment I have formed.

The next reference to the incident occurs when in exanuna-



COURT OF
APPEAL

When plaintiffs' counsel objected, Air . Mayers, for defend-
ants, made the statement "that alone is ground for a new trial,"
adding "and I am going to press that and preserve any objec-
tion." IIe then subject to preserving his rights, asked th e
defendant, if the car was in fact insured, and the answer
received would leave the jury in doubt on that point . In fact ,
it would probably lead them to believe that there was no lia-
bility on the part of the insurance company . Certainly a jury
would not be convinced that an insurance company was the ,
real defendant . The harm, therefore, was at least partially
cured .

At the conclusion of the trial, and before the case was sub-
mitted to the fury, the following colloquy took place :

"'Mr. Slayers : It seems to me that these two things [the reference bein g

to the insurance and to a certain by-law later referred to] do disqualif y

the trial but your Lordship will permit me to go on and reserve all rights ."

"TAE COURT : I will hear argument if there is a verdict against you

on both questions . "

If in fact this evidence vitiated the trial, there was, wit h
deference, no justification for proceeding with it after it was
given .

I'he question now ;iris Was the learned trial judge
justified on the foregoing state of facts in declining to enter
the verdict of the jury in favour of the plaintiffs? There i s
no hard and fast I•ule by which such evidence at onc e
vitiates the trial . It is simply, as Falconbridge, C .J. stated in
Long-head v . Coiling-wood Shipbuilding Co . (1908), 16 O.L.R .
61 at p. 66, an "inherent power in the Court to prevent an
unfair advantage on the part of plaintiff or defendant ." Such
a sttitei matt might lead the jury to display an antipathy t o
insiira : I c e corporations and give the plaintiffs damages knowing
that the defendants would not have to pay there . For tha t
reason the (`curt may, in its discretion, discharge the jury or
try the case without a jury. It is not material to the issue ,
therefore inadmissible evidence, and because of its possibl e
effect may be regarded as ground for a new trial .

12 BRITISH COLUMBIA. REPORTS .
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tion of one of the defendants, his counsel put this question t o
him :

	

1925

	

"1 wish leave to ask, subject to my objection, which I am going to pres s

	

June 4 .

	

later on, was this stage-coach insured?"

CRAI G
V .

HAM RE

MACDONALD .
J .A .
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In Mitchell v . Heintzrn.art (1913), 9 D.L.R. 20, a new trial COURT O F
APPEAL

was not granted where in a damage action plaintiff's counsel

	

--

elicited the fact that a doctor, who examined the plaintiff, did 1925

so on behalf of the Travellers' Insurance Company . It was June 4 .

not made clear that the defendant was insured in this company, CRAI G

but from the questions asked and the further fact that plaintiff's

	

V.
HAMRE

counsel, in addressing the jury, referred to the matter the con -
elusion appears clear that, the jury might, at all events, hav e
received that impression . It was thought that no substantial
wrong accrued from the incident . I do not think any substantial

wrong occurred in the case at Bar. The objectionable evidence
was not deliberately introduced . It was elicited while the wit-
ness, in answer to a proper question, stated the whole of th e
conversation with one of the defendants, all of which, excep t
the reference to insurance, was unobjectionable . There was, I
am satisfied, no intention to influence the jury in this case ,
although I quite lmiderstand that a witness might be purposel y
instructed to include it in an answer .

As the matter should he dealt with solely on the ground of
the inherent power of the Court to prevent either party being `r Jo Ar .n ,

prejudiced by references not material to the issue, which migh t
lead to an improper verdict, every ease should be decided on it s
opt 1' ;, : s. The discretion of the learned trial jud ge should not
be int, rtered with if ev rciscd on proper grounds .
ever, regarded it as innirr . ;hle, holding that the trial was vitiated .
The fact is that it is simply a rule of caution to prevent in-
justice . The discretion, herefore, having been exercised upo n
wrong grounds is reviewable . Further, the incident was no t
acted upon when it arose, counsel for the defence toyed with it ,
keeping it as a string to his bow to be used only in certai n
eventualities . _ ll the facts and surrounding circumstances ,
therefore, lead me to the conclusion that the verdict as foun d
should have been entered .

In reference to the adhesion of the by-law to which (di ce-
tion was taken, it should merely be treated as a case of wrongfu l
admission of evidence. Its admission did not per se cause a
mistrial . The mischief, too, was cured by the learned trial
judge, in. correctly instructing the jury on the law in respec t

0
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SOSTAD
V .

WOLDSON

to the points upon which the by-law might otherwise mislea d

them.
It was further argued that the evidence, in any event, di d

not warrant the jury's verdict. I cannot agree with this sub -
mission, having in view the governing principles in such cases .

I would allow the appeal and direct that the verdict of the jur y
for the plaintiffs be entered.

Appeal allowed, Malin, J.A. dissenting .

Solicitor for appellants : P. E. Pierce .

Solicitors for respondents : McQuarrie cL' Cassady.

SOSTAD v. WOLDSON : AMERICAN SAVINGS BAN K
AND TRUST COMPANY, Tni w PAPTY .

Practice—Third-party notice—Service out of jurisdiction—Jurisdiction o f

Court—Claim for indemnity —Marginal rules 64(e) and 7I(a) an d

(d) .

The plaintiff, a resident of Vancouver brought action against the defendant ,

a resident of Spokane, Washington, for a commission for bringin g

about the sale of a group of mineral claims in British Columbia to

the Granby Consolidated Mining, Smelting and Power Company Lim-

ited. The American Securities Corporation Limited of Vancouve r

was the registered owner of the claims and substantially the whole o f

the stock of this company was owned by the American Savings Bank

and Trust Company of Seattle, its president, one Gleason, holding th e

stock in trust for the company . The defendant had advised Gleason

that the plaintiff wanted to bring about a sale of the property for

which he would expect a commission . Gleason by letter agreed to thi s

provided the property was bonded for $200,000 . The defendant then

wrote Gleason that the plaintiff had gone to Anyov to negotiate a sal e

and Gleason again by letter acquiesced in this . The defendant claimed

indemnity against the plaintiff's claim from the American Savings Ban k

and Trust Company and obtained an order to issue and serve sai d

Bank with a third-party notice. An application to set aside said orde r

was refused .

Held, on appeal, allirming the order of HUNTER, C .J .B.C ., that it should be

supported on the ground that the facts and circumstances are in terms
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within the scope of Order XI., r. S . That the granting of the order COURT O F

is now almost entirely a matter of discretion and as there was ample APPEAL
material for the due exercise of that discretion interference would no t

be warranted .
1925

WOLDSO N

aside an order made by himself on the 3rd of April in whic h
he gave the defendant leave to issue a third-party notice to the
American Savings Bank and Trust Company, claiming in-
demnity against said company and to set aside the service of
the third-party notice effected pursuant to said order . The
action was brought for a 10 per cent . commission on the sale
price of certain mineral claims known as the "Outsider Group"
situate on Maple Creek in British Columbia. On the 7th of
January, 1925, an order was made for service of notice of wri t
of summons herein on the defendant in Spokane, State of
Washington. The defendant entered an appearance and claime d
indemnity against the plaintiff's claim from the America n
Savings Bank and Trust Company of Seattle, in the State of
Washington. The American Securities Corporation Limited,

statement
with head office in Vancouver, British Columbia, was the regis-
tered owner of the " Outsider Group " aforesaid and the whol e
of the share capital of said company is owned and controlle d
by the American Savings Bank and Trust Company, 94 per
cent. of the shares in the American Securities Corporatio n
Limited being registered in the name of one James P . Gleason of
Seattle, the president of the American Savings Bank and Trus t
Company, and he holds the shares in trust for the said Com-
pany. In July, 1920, the defendant who lived in Spokane
wrote Gleason that the plaintiff Sostad wished for an oppor-
tunity to sell the "Outsider Group" to the Granby Consolidate d
Mining, Smelting and Power Company Limited for which he
would expect a commission. Gleason immediately wrote bac k
saying it was agreeable to him if the property could be bonde d
for $200,000. In November the defendant wrote Gleason say-

hat Sostad had gone to Anyox for the purpose of negotiatin g
a sale and Gleason again replied that it was agreeable to hi m
on a $200,000 basis for which a commission would be paid .

June 4 .

APPEAL by third party from the order of HUNTER, C.J.B.C . SOSTAD

of the 22nd of April, 1925, dismissing an application to set

	

V .
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The plaintiff claims that as a result of his efforts the defendan t
later sold. the said group of claims to the Granby Consolidated .

The appeal was argued at Vancouver on the 2 9th and 30th

of April, 1925, before 1LurTIN, G.Ar,mili :r and MACnoXALD ,

JJ.A .

Griffin, for appellant : The affidavit used in the Court belo w

does not disclose facts essential to support a third-party order :

see The Hagen (1908), P. 189 at p . 201 ; Pahner's Compan y

Precedents, 12th Ed., 27. A company is a distinct entity and i s

not an agent or trustee for subscribers or members : see Societ e

Generale de Paris v . Dreyfus Brothers (1885), 29 Ch. D. 23 9

at p. 243. On the question of discretion to ew t l eave see

Watson and Sons v . Daily Record (Glasgow) Limited (1 .907) ,

96 L.T. 485 . As to whether it can be supported umly : Order

1L r. 1(e.) see Bell cC Co. v. Antwerp, London Brazi l

Line (1891), .1 Q.B. 1.03 ; Comber v. Leyland (18h8), A.C .

524 at p. 28 . The contract must be performed within th e

jurisdiction : see Anger v. Vasnier (1.902), 1S T.I, .I . 590 .

Same rule applies as in service of a writ : see In re Al 7 holage t

Pober•fsfor•s and La Societe Anonyrne des Papete, ies L'A a

(1910), 2 Ii .B. 727 ; see also Annual Practice, 1927' , p ..82 ;

Yearly Practice, 1925, pp. 95, 96 and 223 ; Atkins v . Thump-

son (1922), 2 I .R. 102 ; Thomas v. 7 'hc Dowager Duchess o f

Hamilton (1886), 55 LT. 385 .

Symes, for respondent : All we have to

	

is to make out a

prima facie ease. The matter is finally -mined when leave

to serve is given : see Preston v. Lamont 0876), 45 Lit ., Q .B .

797. The new rule was passed . solely for eilses of this kinc :

see _leCheane v . Gyles (1901), 71 L .J., Ch. 183 .

Griffin, replied .

Cur. adv . tilt .

4th June. 1925 .

ll .~r.Ti

	

J ._1 . : This appeal should, I think, be dismissed ,

the learned judge below having reached the right conclusion

MARTIN, a .a . which, though he gave no reasons therefor, may be supported

on the ground that the facts and circumstances of the case ar e

iii teams within the scope. of the new rule S of Order 4I., pro-

COURT OF

APPEAL

1925

June 4 .

S.OSTA .D

V .

1vOLDSON

ent
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mulgated on 13th April, 1923, which clothes the Court or a COURT OF
APPEAL

judge with an additional power to that conferred by rule 64 (1),

	

—

and it does not conflict with that provision of rule 170, which 192 5

relates to the mere way or manner in which the service of a June 4 .

third-party notice is to be effected ., i .e ., "according to the rules SOSTA D

relating to the service of writs of summons ."

	

v .
W OLDSON

The authorities that have been cited. do not support tha t

restricted construction of the new rule which is submitted by
the appellant's counsel . and the granting of the order is now MARTIN, J .A .

almost eatirely Ii uas0er f discretion, and as I her d , \ \ ere ample

materials before the learned. judge for the due <ercise of tha t
discretion in the interest of justice and convenience, our inter-
ference therewith would not be warranted .

G_1LLIHER, J T .A. : Prior to English Rule 8a, substituted for

the former Rule 8a, by R.S.C. (No. 3), 1.920, r. 5, the author-

ities cited by Mr. Griffin would seem to bear out his contentio n

that the order appealed against here should not have bee n

granted..
Under the provisions of our Supreme Court Act, Ilis Honou r

the Lieutenant-Governor in Council ., directed that the Suprem e

Court Rules, 1.906, be amended as follows :
"That Rule 3 of Order XI. is hereby repealed, and the following rul e

substituted therefor :

" `8 . Service out of the jurisdiction may be allowed by the Court or a

judge of the following processes, or, of notice thereof, that is to say :— GAi,i,I UIER ,

(I quote only two sub-heads (a) and (d) . )
" `(a .) Originating summonses under Order LIV.A, or LV ., Rule 3 or 4 ,

in any case where, if the proceedings were commenced by writ of summons ,

they would be within Rule 1 of this Order .

I " Id .) Any summons, order, or notice in any proce e dings duly instituted ,

whether by writ of summons or other originating H n, _- as aforesaid .' "

This is word for word in . its enacting cla1ee ; with the sub-
stituted rule 4a ~ the English Rid s, 1920, above referred to .

We were n, I . ~ rr~ ~l to an dc—ion as to the scope of this
new rule, nor are I been able to find any, bud the learne d
authors of the Annual Practice, 1925, in d - iu_ the scop e
of the rule at pp. 110 and 111, dealing with the ieeisioni hi. r e

Aktieholaget Robertsfor°s and La Societe Anonyam des Papal -
cries de L'Aa (1.910), 2 K.B. 727, where it was held per Lord

2
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Alverstone, C .J., Pickford and Lord Coleridge, JJ. that the

service of a summons, order or notice contemplated by Rule 8 a

of Order XI., is subject to the limitations which surround the

service of a writ, said (p . 111) :
"The effect of this decision is expressly preserved as regards documents

specified in sub-head (a) of the present rule, but it would seem to be n o

longer applicable to eases falling within sub-heads (b), (c) and (d) . "

See also Yearly Practice, 1925, pp . 96 and 97 .

Sub-head (d) is the one invoked here and in the absence of

authority, and as well because my own views are in accor d

therewith, I do not think sub-head (d) is subject to the restric-
tions in Order XI ., r. 1 .

It is contended that the contract under which it is sought t o
make the third party liable was one between two foreign sub-

jects resident in a foreign country, made in a foreign country,

and to be performed, or which might be performed, there .

Here, there is no consent of the parties to have it tried in th e
British Columbia Courts, and it is argued that there is no juris-
diction to compel a dissenting foreign subject, under such cir-
cumstances, to come into our Courts and litigate as to hi s

OALLInER ,

J .A . liability to indemnify in an action to determine whether a

commission should be paid by defendant to plaintiff, agains t

which payment the defendant claims to be indemnified by th e

third party. If it were between subjects of onr country, residen t

here, it would be both right and desirable to have the matter al l

tried out at once, to prevent multiplicity of actions . If we
were dealing with such a contract I would, as at present advised ,

be inclined to take that view. But whether there was such a

contract or not, the defendant is not claiming under it . He

says, as agent of you (the third party, which I find he was) I

was empowered to make arrangements with the plaintiff and t o

pay him a commission, and as such agent I am entitled to b e

reimbursed for any outlay I may have made, and any commis-

sion I may be called upon to pay . That is given to him by la w

and there is no need of a contract to reimburse so long as h e
has acted within the scope of his authority, with his principal' s

consent—the letters shew that he did .

The position then is this : he enters into an agreement with

the plaintiff to procure on behalf of his principals, a purchaser
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for certain mining properties in British Columbia, and to pay
a commission . The purchasers dealt with are in British Col-
umbia, and the work done by the plaintiff is done in British
Columbia, and for this work he is claiming his commission from
the defendant . Such being the circumstances, and the defend -

ant claiming to be indemnified as agent, in my opinion, the
learned Chief Justice was right in refusing to set aside hi s
order for service out of the jurisdiction .

The appeal should be dismissed.

MACDONALD, J .A . : Apart from the allegation that the de-
fendant and third party are both beyond the jurisdiction, and

the contract of indemnity, if any, was made, and was to b e

performed beyond the jurisdiction, there is no question that a
prima facie case was disclosed for issuing a third-party notice .
As the third party's liability will doubtless be contested, it i s
preferable not to deal with that aspect further . There is no
doubt that where both parties are foreigners, jurisdiction shoul d

not be assumed unless clearly within the rules. They should

not be compelled to submit questions arising between them t o
settlement in what to them is a foreign jurisdiction. Under
Order XI ., r. 1 (e) it is necessary to shew that the contract
(here the alleged contract of indemnity) must in express terms ,

or by implication, be performed within the jurisdiction. It is MACDONALD,

only within that limit that the processes of our Courts can be

	

J .A .

extended to subjects residing abroad . To be within the rules
the third party, if held liable, must be obliged to pay the defend -
ant the amount of the judgment against him in this Province ,

even although the defendant resided abroad . It was submitted
that as the plaintiff's contract, entitling him to a commission ,
was to be performed in this Province, and as he is entitled t o
be paid by the defendant where the liability is established, th e
third party must also discharge his liability, if established, at
the same place . In other words, if the relation of principal an d
agent exists between the third party and defendant (and a n
agent is entitled to be indemnified by his principal) the principa l

is in the same position as the agent in so far as discharging tha t
liability is concerned . The agent is his alter ego . In promising

COURT OF
APPEAL

1925

June 4.

SOSTAD
V.

WOLDSON

GALI IJIER,
J.A.
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third party . Therefore, if the agent must discharge his liability

	

1925

	

in British Columbia, the principal, on his part, must likewis e

	

June 4 .

	

do so.
The learned Chief Justice in the exercise of his discretio n

	

v .

	

allowed the third-party notice to issue . It should not be inter -
AA'or,nso fered with unless thought clearly wrong, or wrong in law. A

prima facie case has been established which entitles the defend -

ant to the order obtained . It is equitable on the facts of thi s
MACDONALD, case that the defendant 's right to indemnity should be decide d

J.A.
in the original action rather than by independent action at a
later stage and as, in my judgment, the new rule is broa d
enough to warrant the order, I do not think we should interfere .

Appeal dismissed .

Solicitors for appellant : Giffin, Montgomery d Smith .

Solicitors for respondent : Wilson, Whealter cG S'yrnes.

WOODWORTH . ALLAN .
co . J .

Solicitor and client—Consultal ion—Scope of term, .
1925

Aug.26. In the course of a solicitor's business a consultation means either advisin g

a. client as to a course of action or receiving instructions to act for

WOODWORTH

	

the client in a certain matter .

	

v.

	

Where a vendor named in an agreement for solo of land on which defaul t
ALLAN

had been made by the purchaser, enters olicitor's office and ask s

him how much he would charge for cleo riots his title, but not gettin g

a satisfactory. answer leaves him and engeees another solicitor to d o

the work, the solicitor first mentioned is not entitled to charge a

consultation fee.

A CITIO y by a solicitor to recover $10 consultation 1

	

and

$1 for attending telephone to either send or receive a loos mge

statement
from the defendant : residence. I lie facts are sufficiently se t
out in the reasons for judgment . Tried by ('.roar, ('o . J . at
Vancouver on the 13th of June, 1925 .
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Defendant, in person .

192 5
26th August, 1925 .

CAYLEV, Co. J . : The plaintiff is a solicitor and sues for $10 	
Aug. 26 .

consultation fee and $1 for attending at the telephone to either WOODWORTH

send or receive a message to or from defendant's residence . The ALLA

defendant is the vendor named in an agreement for sale of lan d

on which default had been made by the purchaser, and hi s

defence is that he went to the plaintiff's office to inquire ho w

much the plaintiff would charge him for clearing title and that,

failing to get a definite answer from the plaintiff, he left hi m

and engaged another solicitor to take the necessary steps .

In a matter like that each party may be said to be righ t

from his point of view. In order to quote a price the solicitor

would necessarily ask for full information, and this might b e

interpreted by him as a consultation . On the other hand an

intending litigant might very well call on a solicitor with a

view to inquiring what his charge would be for doing a certain judgmen t

piece of work, and failing to come to an agreement as to term s

might decide not to engage that solicitor but have the wor k

done elsewhere. Can an intending litigant be charged for

making such an inquiry ? I think not . A consultation, I think,

means either advising a client as to a course of action, or re-
ceiving instructions to act for the client in a certain matter.

either of these characteristics attaches to an inquiry as to what

a particular solicitor would charge for work if the intendin g

litigant decided to engage him . I think the action fails . The

$1 item is a mere adjunct to the other and cannot be allowed

for .
Action dismissed .

Action dismissed.

21

CAYLEY,
Co. J .
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OPERATIV E

ASSOCIATION
V.

ALINE,
SAVAGE

HOOPER

Statement

FRASER VALLEY DELTA CO-OPERATIVE ASSOCIA -
TION v. KLINE, SAVAGE & HOOPER.

Damages—Breach of warranty—Sale of spring seed wheat—Implied war-
ranty as to fitness—R.S .B.C . 1924, Cap . 225, Secs . 3, 21 and 22—Can .

Stats . 1923, Cap . 27, Sec. 3 .

Section 21 of the Sale of Goods Act provides "that there is no implied

warranty as to the quality or fitness for any particular purpose o f

goods supplied under a contract of sale, except, inter alia, where the

buyer, expressly or by implication, makes known to the seller th e

particular purpose for which the goods are required, so as to she w

that the buyer relies on the seller's skill or judgment, and the good s

are of a description which it is in the course of the seller's business

to supply, there is an implied condition that the goods shall be reason -

ably fit for such purpose ."

In an action for damages for breach of warranty the plaintiff claimin g

that he had contracted with the defendant for the purchase of a suppl y

of spring seed wheat suitable for the purpose of being sowed as see d

but the wheat supplied was not spring wheat but fall wheat and unfi t

for seeding purposes, he neglected to prove in his evidence in chief

that "it was in the course of the seller's business to supply seed wheat "

and was allowed to put this evidence in in rebuttal the defendant no t

being given an opportunity to answer it .
Held, on appeal, reversing the decision of RUGGLES, Co. J ., that the de-

fendant was prejudiced by the refusal of the learned judge to cal l

evidence to answer that given by the plaintiff in rebuttal upon a

crucial point and a new trial should be granted .

A PPEAL by defendants from the decision of RUGGLES, Co. J .
of the 6th of January, 1925, in an action to recover $1,00 0
damages for breach of warranty . The plaintiff Association
deals in grain for the use and benefit of its members and i n
February, 1924, contracted verbally with the defendants fo r
the purchase of 4,730 pounds of wheat fit and suitable for th e
purpose of being sowed as seed, it being purchased for the
purpose of being resold by the plaintiff to its various members
as spring wheat suitable for seeding purposes, and the plaintiff
claimed the defendants warranted that the said wheat wa s
spring wheat reasonably fit for the purpose for which it wa s
required, it having been a sale by description and by sample .
The wheat supplied was resold by the plaintiff to its various
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members with a warranty that it was spring seed wheat an d

afterwards claims were made by the various members for breac h

of warranty as the wheat supplied was fall wheat and unfit for
the purpose for which it was supplied .

The appeal was argued at Vancouver on the 24th and 27th

of April, 1925, before 1"TARTIN, GALLIIIER and MACDONALD ,

JJ.A .

Craig, K.C., for appellants : They neglected to prove that i t

was in the course of the seller's business to supply spring see d

wheat and they were allowed to put evidence of this in in re-
buttal and the defendants were not allowed to answer this . In

fact we are flour and feed merchants and do not sell wheat for
seeding. To get the benefit of the implied warranty they ha d

to shew we were dealers in seed wheat . We say this was a sale

by sample. Our witness says seed wheat was never mentione d

and in fact the wheat 11 as sold at feed wheat prices, feed whea t
being $42 and seed ul .e 850. No one of the conditions o f

section 3 of the Federal Seed Grain Act was complied with an d
the sale by the plaintiff to its members without complying wit h
said Act precludes them from obtaining damages . The Cour t

will not enforce an illegal contract : see The Consumers Cordage

Company v . Connolly (1901), 31 S .C.R. 244 ; Brown v. Moore

(1902), 32 S .C.R. 93 ; Northwestern Construe/ion Co . v. Young

(1908), 13 B .C. 297 .

Oliver, fbr respondent : This is a clear breach of warranty .
It was a sale by description and by sample : see Phipson on Evi-
dence, 6th Ed ., 40 ; Halsbury's Laws of England, Vol . 13, p .
453 ; Budd v. Davison (1880), 29 W.R. 192 ; Makin v .

Attorney-General for New South Wales (1894), A .C . 57. Not
only the sample but the bags must be marked : see Randall v .

Raper (1858), El . Bl . & El . 84. As to non-compliance with th e
statute see Wallis, Son d Wells v . Pratt di: Haynes (1911), A.C.
394 ; Ward v. Hobbs (1878), 4 App . Cas. 13 ; Long v. Zlat-
nick (1922), 3 W .W.R . 687 ; Drummond v. Van Ingen (1887) ,
12 App. Cas . 284 . As to sale by description see Bowes v . Shand

(1877), 2 App . Cas . 455 ; Preist v. Last (1903), 2 K.B. 148 ;
Manchester Liners, Ld. v. Rea, Ld . (1922), 2 A.C. 74. That

COURT OF
APPEAL

1925

June 4 .

FRASE R
VALLEY

DELTA CO -
OPERATIVE

ASSOCIATIO N
V .

KLINE,
SAVAGE &

HOOPER

Argument
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VALLE Y

DELTA Co-
OPERATIV E

ASSOCIATION
V .

KLINE ,
SAVAG E

IIOOPER

MARTSN

there was an implied condition that the wheat was fit for the
purpose for which it was purchased : see Bristol Trani wags, be . ,
Carriage Company, Limited v . Fiat 11o/ors, Linn%l (1 (1910) ,
2 K.B. 831 ; Hammond di Co . v. I]u se7/ (1887), 20 Q .B.D .
79 ; Agius v . (treat Western. Colliery Cornpany (1899), 1 Q .B .
413 .

(,'r•aig, replied .

Car. adv. volt .

4th June, 1925 .

MARTIN, J .A . : It was strongly objected that the learne d

judge below should not have allowed the so-called evidence i n
rebuttal of Brauer to be given, and also that he should hav e
allowed the defendants to answer it, and that it was not reall y
rebuttal but a splitting of the plaintiff 's case. After carefull y
reading the evidence and proceedings I am of opinion that these
objections are all well taken, it appearing that the plaintiff' s
counsel eNppri 1 stated that he was calling witnesses to "sho w
that these people were in the seed grain business, " and there -

fore having elected to prove that fact the practice is clear tha t
lte should have supported it, in chief, by all the evidence there -
upon . In e.g ., Jackman v. Jacl rnan (1889), 11 P.D . 62, where
two eminent counsel were concerned, viz ., Sir Edward Clarke ,
S.G., and Illderwick, Q .(' ., the latter took the objection agains t
the course proposed to be adopted by his learned friend that :

"Ile cannot split up his ease into two parts as he now proposes . There

is no distinct authority on the point, but the respondent's contention is i n

accordance with invariable practice .

"Sir E . Clark, s .G ., for the petitioner, expressed his willingness to adop t

whichever course the Court held to be regular . "

And the Court ruled :
"Butt . J . : I have no hesitation in ruling in favour of Mr . Inderwick's

contention, that if the petitioner is a>1:,1 now as to adultery, his witnesses

in support of that denial must L• c,1I part of his original case . On

the other hand, the question of his olultery n ~~ be reserved altogether
for a rebutting case after the respondent's

	

l~ :n-e been called . "

nlld have been well if plaintiff ' s vi ousel her, had hro, eh t
ter to the notice of the Court and ot,taine I the Iley n -- :Ir y

leave . which will be given in proper ea ses, e.g. . in I'W',1„ v .

Lc ' ti (1897), 77 L.T. 2 .20 ; many authorities are eonvenh u :tly
cited in Phipson on Evidence, 6th Ed ., 351 . But 1 hough the
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evidence was not properly rebuttal, there is no authority for COURT OF
APPEAL

granting a new trial on that ground alone, because a trial judge

	

—

has very wide discretion in the reception at any time of relevant 192 5

evidence (as this was) at his own request or otherwise—Budd June 4.

v. Davison (1880), 29 W.R. 192—and the fact that he admitted FRASER

it at the wrong time upon an erroneous view of its exact nature VALLE Y
DELT

L
A ( (

does not make it any the less relevant, and if the other side is OPERATIV E

not prejudiced by the course taken no real harm has been done : Assoc~ 4Tb0 N

I note, in this connexion, that the learned judge very fully KLINE,

exercised his powers of interrogating certain witnesses . But SAVAGE R
IIoorER

if such an unusual degree of latitude has been given one part y

it would not be "in fairness," as Vice-Chancellor Malins said

in Budd v. Davison, supra, to refuse the other party the fulles t

opportunity to answer or explain evidence so belatedly intro-
duced, and I am of opinion that the defendants were unwittingly

prejudiced by the refusal of the learned judge to call evidenc e

to answer that given by Brauer upon a crucial point, and there -

fore a new trial should be granted .

	

MARTIN, J .A .

In coming to this conclusion I have not overlooked the fac t

that the defence in law was submitted to us that under the

Federal Seed Grain Act of 1923, Cap. 27, Sec . 3, this was an

illegal transaction upon which the plaintiff could not recover, bu t

on a point of this importance, and the application of the statut e
to the facts, I should like to hear a fuller argument than we hav e

had before reaching a final conclusion. Moreover, the point

seems to have received little, if any, attention below, therefore

I am of opinion that it would be more desirable in these some -

what unusual circumstances to have a decision upon the fact s
based upon all the relevant evidence before further considering

the effect of the said statute, should that be necessary .

GAI: .Inyu J .X . : As all members comprising the Court a t

the hearing of this appeal are agreed that there should be a new

trial, on the ground of the wrongful admission of evidence i n

rnhii tal, which plaintiff should have adduced in chief, which GALLIBER ,
J .A .

c lr itee was objected to, and defendants though requestin g

leave to call evidence in answer thereto, were denied that

privilege, I refrain from making any observations in respect o f

my views on the ease generally .
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MACDONALD, d .A . : It was submitted that, in any event, aAPPEAL
new trial should be ordered because the respondent in rebutta l

1925
was permitted to call a witness to contradict a statement mad e

June 4.
by Kline, a witness for the appellants, and testify that see d

FRASER wheat was sold to another party . It was part of the respondent' s
VALLEY

DELTA CO- ease to shew that the appellants dealt in that commodity. This
OPERATIVE evidence should not have been allowed in rebuttal, although th e

ASSOCIATION
v .

	

Court in its discretion might hear it, in which case an oppor-
KLI`E, tunity to reply should in fairness be given to the other side .SAVAGE &

IHOOPER It is true that the learned trial judge based his judgment on
the evidence of Perran and apparently ignored the evidence thu s
improperly introduced. I am of the view, however, on reading

MACDON ALD,
the whole evidence and noting the course of the trial that th e
rebuttal evidence referred to was a factor in the decision of th e
learned trial judge. It was on a point very material to the issue .

I would direct a new trial .
Neil' trial ordered .

Solicitors for appellants : Walsh, McKim & Ilous.ser° .
Solicitor for respondent : Joseph Oliver.

III RrII~ .I . WESTERN ASSURANCE CO . ET AL . v . CANADIA ;\
GOVERNMENT :MERCHANT MARINE.

192 5

June 10 . Shipping—Bill of lading—Carriage of goods—De, i—Liberty to deviate
from specified voyage.

WESTERN
ASSURANCE Goods were shipped from Vancouver to Yokohama under a bill of ladin g

Co .
one of the conditions in which gave the ship the privilege of deviatio n

v.

	

CANADIAN

	

without qualification . On leaving Vancouver the ship proceede d

	

GOVERN-

	

towards Portland, Oregon, for the purpose of completing her cargo
MENT

	

before going across the Pacific but was lost on Willapa Spit at the
MERCHAN T

	

iNE

	

mouth of the Columbia River .
MARINE

eld, that although general provisions in a bill of lading must be con-

strued so as to be consistent with the contemplated voyage, the objec t
of the deviation clause was to enable the ship to complete her cargo a t
ports within a reasonable distance from Vancouver, and Portland bein g
within such reasonable distance the action should be dismissed .
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ACTION to recover the amount paid in insurance on goods MURPHY, J.

lost on the steamship Exporter when wrecked off the mouth

	

1925

of the Columbia River on the grounds that the ship was ilnsea-

	

June 10.

worthy and that she had deviated from the course agreed upon .

The facts are set out in the reasons for judgment . Tried byy AssaRA C E

MURPrrY, J. at Vancouver on the 27th of April, 1925 .

	

Co .

v.
CANADIAN

F. G. T. Lucas, and E. A. Lucas, for plaintiffs .

	

GOVERN -

Mayers, and A. R. MacLeod, for defendant .

	

BIEN T
MERCHAN T

10th June, 1925 .

	

MARIN E

MURPHY, J. : Plaintiffs base their action on two contentions ,

that the ship was unseaworthy and that she deviated from th e

agreed voyage . Unseaworthiness is predicated because it is sai d

the standard compass and its equipment were defective, becaus e
of the drunkenness of the chief officer at the time of the strand-

ing, because the crew was inexperienced and because proper

charts and books of sailing directions were not on board . In my

view of the evidence, no one of these contentions was establishe d

at the trial. The compass was a standard make, had bee n

properly adjusted and recently inspected, and, as shewn by the
record of some six hundred observations, had shewn no more tha n

average deviations . Whilst it is true that the azimuth mirro r

was apparently not made for the compass, this I hold, on th e

evidence, introduced no element of uncertainty in the correct- Judgment

ness of the observations taken, provided due care and skill wer e

utilized in taking them .

It is also true that the chief officer was incapacitated by liquo r

when the Exporter sailed from Vancouver . I hold, however,

that on the Sunday morning watch which he kept, and during

which the stranding took place, he was sober and not suffering

from the after effects of indulgence in alcohol . He kept hi s

regular watch on Saturday afternoon and wrote up the log .

The captain saw and conversed with him about an hour befor e

the stranding, and evidently detected nothing to arouse his sus-

picions . The chief officer took an active part in the operation s
which followed upon the stranding, and again wrote up the lo g

some three hours after that event. An inspection of his Satur-

day and Sunday entries therein strengthens my view . On the

x
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mu'', J . other hand, there is but one bit of evidence that he had anythin g

1925

	

to drink after the vessel sailed, and I accept his explanatio n

June 10 . that this was not liquor .
There were on board, even excluding the chief officer, th e

ssrR .t

	

S e
~ss

	

Complement of officers and able seamen required by law, and I
,xN~

C
Co.

	

find on the evidence that such complement was sufficient for th ez .
CANADIAN proper and safe navigation of the ship .
GOVERN -

MENT

	

A proper chart, a British Admiralty chart, was on board . I
MERCHANT hold that in the hands of an ordinarily careful and pruden t

MARINE
captain nothing else was necessary to enable the voyage to b e
made in safety. It is not proven that books of sailing direction s
were not furnished, since the package of stationery was no t
opened. But if they were not, whilst it would undoubtedly hav e
been better that they should have been, as stated, my view is tha t
the admiralty chart was sufficient .

If I am wrong in any of these findings, I hold that unsea-
worthiness as set out under any of these heads had nothing t o
do with the loss of the vessel. That loss I find was occasioned
by errors made by the captain and the mate. The captain

Judgment should have acquainted himself before he sailed from Vancouve r
—as he had every opportunity of doing	 with the currents and

other navigation problems likely to be encountered on the voyag e
to Portland. Not having clone so, he should have carefull y
checked his position before he set his course for the mouth o f
the Columbia . Then, being off an unknown coast, he set thi s
course too fine . As set, his chart, had he examined it, woul d
shew him that the ship must skirt the 50 fathom line . The
evidence seems clear that such depth ought to have been regarde d
as the minimum of safety. A prudent mariner would, I hold ,
on the evidence, have either made allowance for the existenc e
of inshore currents, or, in the absence of ability to obtain a
`"fix," would have ordered soundings from time to time . The
order left by the captain to the chief officer, as to altering th e
course landward at 4 a .m. if the ship was more than ten miles
off shore, was, under the circumstances, an improper one .
Though the chief officer did not obey this until after 5 a .m . ,
he made a grave error in obeying it at all when he had n o
definite idea of the ship's location and without even casting the
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lead. Further, I think the captain, under all the circumstances, muRPIIY, J •

erred at 6 o'clock on Sunday morning, when informed the course

	

1925

had been altered, in not enquiring on what data that decision Jane 10 .

had been made. In my opinion, therefore, the plaintiffs ' first

v. Pacific Marine insurance Co. (1923), 33 B.C . 91, where the

same question arose as to the voyage in question herein. Indeed ,

counsel for the defence, if I understood him aright, did not
contend otherwise . His argument was that the terms of the bil l

of lading gave the ship the privilege of deviation. Condition

one thereof does confer this privilege without qualification .

Such cases, however, as Glynn v . Marretson & Co . . (1893), 62

L.J., Q.B. 466 shew that such general provisions must be con-
strued in reference to the contemplated voyage . The test to be

applied is, I think, laid down by Lord Haldane in "Wortley-

General v . Benjamin Smith & Co . (1918), 87 L.J ., X.B. 104 .E
Judgm c

at p. 1049, where he :says :
"The language conferring liberties on the vessel must, I think, be rea d

as signifying that, although these liberties are expressed to be wide, the y

are not to be such as to destroy the character of what was bargained for ."

\Vhat was bargained for in the case at Bar'. The face of th e
b li of lading shews that lumber placed on the Exporter lying i n
the Port of Vancouver is to be carried unto the Port of Yoko-
hama, subject to the conditions on the face and back thereof . It

is to be observed that there is no statement that the Exporter i s

bound directly for Japan.. Clearly, however, what was bar -
gained for was the carriage of umber from Vancouver to Yoko-
hama. Ordinary experience would indicate that this was to b e
done for an agreed freight rate and that such rate would b e
ordinarily fixed on the basis of a prospect that the ship would
have a full cargo . Keeping in mind the surrouinling eireum -
st,,iioes, I am . of opinion that condition one did rite in thi s
in

s m ace to authorize a deviation to Portland to cntnplete th e
cc r ho . The line to Japan was something of a new venture . So
far as the evidence shews there would be but one port inter -

contention is not substantiated .

	

SS ITRAN C
~ E

The second point has given me more concern. The ship did,

	

Co .
z .

I think, in fact deviate from the voyage agreed upon . I am CANADIA N

fortified in this finding because the Court of Appeal took a G
TEN T

similar view in Chartered Bank of India, Australia and China MERCHAN T

MARINE
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MURrnY, J . mediate between Vancouver and Japan—the Port of Victoria .

1925

	

General knowledge of the amount of export trade between th e

June 10 . northwest coast of America and Japan, and where such trade
would be likely to originate, may fairly, I think, be imputed t o

WESTERN
ASSURANCE persons ersons engaged in such trade, as was the firm to whom thi s

Co-

	

bill of lading was issued, and may likewise be imputed to an y
v.

CANADIAN transferee of the bill of lading . Reasonable effect must be give n
GOVERN- to condition one subject to the qualification above set out . AnyMEN T

MERCHANT exporter of goods to Japan seeing this bill of lading would, I
MARINE

think, conclude that the object of the deviation clause was t o
enable the ship to complete her cargo at ports within a reasonabl e
distance from Vancouver. Portland, I hold, to be within such
reasonable distance. Such deviation would not defeat the mai n

Judgment
object of the venture . On the contrary, it would conceivably
be the only way in which such service could be obtained at th e
agreed rate of freight. The alternative for a shipper would b e
to charter a vessel, a course likely to be more costly. I conclude ,
therefore, not without hesitation, that plaintiffs' second condi-
tion likewise fails . The action is dismissed . Costs must follo w
the event .

Action dismissed.

MARTIN,

	

THE PASCIIE \ A v . TIIE GRIEF .
CO . J .A .

(In Chambers)
ldnzi.raltj la.w—I'raetiec halue of scow—Appraisers—Fees—Application ,

1925

	

for fiat for increase .

Aug . 21 .

	

L"nder a commission of appraisement issued to the marshal, M. was

THE

	

appointed by the marshal at the joint request of the parties as tha t

PASCIIE_NA

	

officer's substitute in the execution of the commission of appraisemen t

v .

	

in Prince Rupert and with his appointment he received a letter signe d
THE GRIEF by the solicitors of both parties asking him to substitute the marsha l

and appraise the scow in question in company with the plaintiffs '

appraiser and the defendant's appraiser . M. did in fact participate i n

the appraisement of the scow and signed the certificate of appraise-

ment . On an application under Part VI . of the Table of Fees for a
fiat for an increased fee for M. as appraiser in appraising the valu e
of said scow :—
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Held, that in the circumstances this should be regarded as a special arrange- MARTIN,

ment to meet unusual conditions and the objection that in fact he was LO. J .A.
the marshal's substitute should not be allowed to prevail against his (Tn Ohambers

)

application for a moderate remuneration for services rendered in good

	

192 5
faith and at the request of both parties .

	

Aug. 21 .

A PPLICATION by defendant under Part VI . of the Table
of Fees, for a fiat for an increased fee for two persons who acted

as appraisers in appraising the value of the defendant's sco w

at Prince Rupert under a commission of appraisement issued
to the marshal in form No. 44 in the Appendix to the Rules .

The facts are set out fully in the reasons for judgment . Heard
by MARTIN, Lo. J .A. in Chambers at Vancouver on the 21s t
of August, 1925 .

Mayers, for the application .
Davis, I .C., contra .

21st August, 1925 .

11ARTI~ to . J .A . : This is an application by the defendant ,
under Part VI . of the Table of Fees, for a fiat for an increase d
fee for two persons who acted, it is alleged, as appraisers in
appraising the value of the defendant 's scow at Prince Rupert ,
B.C., under a commission of appraisement issued to the marsha l
in the ordinary form, No . 44 in the Appendix to the Rules . It
is now conceded that, as regards Captain Stanley Cullington ,
who was appointed by the marshal at the request of the defend -
ant, he did duly act in that capacity and that there is n o
objection to his fee being increased to the authorized limit, viz . ,
$30 .

But as to the employment of Jarvis H. McLeod, it is objecte d
that he cannot be deemed to be an appraiser, even though h e
undertook to act as such, because he was appointed by th e
marshal at the joint request of the parties (as per their letter-
gram of the 25th of April, 1924) as that officer's substitute in th e
execution of the said commission of appraisement, and so th e
only fee that he could be allowed is that authorized to be
charged by the marshal under Part V. of said Table of Fees ,
viz ., "For executing any warrant or attachment . . . . 4 .00 . "

The situation is unusual because of the special arrangement
made by the marshal at Victoria at the request of both parties,

TH E

PASCHEN A
V.

THE GRIEF

Statemen t

Judgment
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Mr,1RTIN, in order to save expense and facilitate matters at Prince Rupert ,
(In Chambers) by the appointment at that port of the said McLeod as hi s

	

1925

	

substitute for the execution of the said commission . The way

An . 21 .
that arrangement was presented to McLeod appears by the sai d

joint lettergram sent to him direct, as follows :
THE

"Jarvis If . McLeod, Esq . .
PASCHENA r

v

	

"Prince Rupert, B .C .

THE Baler 'Please act as substitute of marshal and appraise scow Grill' in compan y

with plaintiffs' appraiser John McCoskrie and defendant's appraise r

Stanley Cullington [stop] tariff will be available for appraisement on

Twenty-sixth instant and appraisement should be made then [stop] Your

appointment as substitute and marshal's acceptance of nominations o f

appraisers being forwarded by post [stop] Each appraiser must be duly

sworn by you .

"E . C . Mayer s

"Solicitor for the defendant.

"E . P . Davis S. Co .

"Solicitors for the plaintiffs.

"Chg. Mayers, Stockton & Smith ."

This notification was followed up by the formal appointmen t

of the marshal, as follows :
[ the undersigned Marshal of the Court of Admiralty for the Britis h

Columbia Admiralty District do hereby appoint Jarvis H . _McLeod of

1e Prince Rupert, in the Province of British Columbia as my substitute to

execute the commission of appraisement issued herein and dated the 15t h

of liar l , I i (, in company with John _McCoskrie and Stanley Cullington

as appraidi .- . and I alit orice the said Jarvis TT . McLeod to administer the

oath to the - .yid a.piarai n, s .

Dated at Victoria this 25th day of April A .D . 1924 .

"F . G . Richards ,

"harshal of the Court of Admiralty for th e

British Columbia Admiralty District .

"Approve d

There can, I think, be no doubt that upon the receipt of then . '

special documents a

	

-Bran would regard himself a s

required by all concerned to "appraise ili scow (xrif' ii i

pally" with the other nominated apprit

	

and it app .. :

	

b

the affidavit of ('ullingtun of 2nd .lime,

	

that . tie,el did

in fact actively participate iII the ipprai~ uent, as is moreove r

stated in the certitiec

	

dated the 29th of April, 1921, signe d

le said three pers.on- fter they had "proeeeded to the Princ e

rert 1)rvdoc t	 and examined " the vessel "for thi s

particular purpose, for appraising said vessel for valuation,"
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than a special arrangement to meet unusual conditions (un-

	

THE
PASCHEN A

necessary to detail further), and therefore the objection to the

	

v.

capacity in which the said McLeod did in fact reasonably act,
THE GRIFF

upon the said joint request, should not now be allowed to prevail
against his application for a very moderate remuneration fo r
services rendered in good faith in pursuance thereof . Such

being my view of the special conditions, it is unnecessary to

consider what would have been the remuneration of the appli-
cant if he had merely acted in the usual way in the strict dis- Judgment

charge of the marshal's duty in executing such a commission,

as to which Cf. Williams & Bruce's Admiralty Practice, 3rd

Ed., 313 et seq . ; Roscoe 's Admiralty Practice, 4th Ed ., 305-10 ;

and Mayers's Admiralty Law and Practice, 282-4 .
Fiats will therefore be granted for increased fees of $30 eac h

to the said McLeod and Cullington ; costs of this application

to the defendant : it is not necessary that a formal order b e
taken out upon applications of this kind, unless special cir-

cumstances should require it .

Order accordingly .

and "upon completion of examination 	 we the under- MARTIN ,
LO . J .A .

signed arrived at a valuation as follows : $10,000 value of the (In chambers )

Scow Griff ; $3,213 value of the cargo of coal ."

	

192 5

Having regard to all these circumstances, I am unable to
Aug.21 .

regard the matter, in the light of fairness and reason, as other
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REX v. COY :

Criminal law—Keeping common gaming-house—Evidence—Adnaissibility —
Articles seized on premises—Absence of proper warrant—Crimina l
Code, Secs . 228, 985 and 986.

Two constables entered a premises under a warrant issued under th e

Government Liquor Act . They found no liquor but eleven men were i n

a back room, five of them sitting around a table on which were tw o

packs of cards only. They also found on the premises packs of cards ,

poker chips, dice, a round cloth-covered table, a board from which one

could, upon payment of 10 cents, pull a collar button beneath whic h

was a number and if the number was one of a selected number it drew

a prize. The proprietor was convicted by a police magistrate for

keeping a common gaming-house under section 228 of the Criminal Code .

Held, on appeal, affirming the conviction, that apart from any evidence as

to an alleged confession there was enough evidence applicable to sectio n
986 of the Criminal Code to justify the convicting magistrate's decision .

APPEAL by accused from a conviction by T . A. Pope, polic e
magistrate for the District of Penticton, on the 3rd of January,
1925, on a charge of unlawfully keeping a common gaming -
house contrary to section 228 of the Criminal Code . The
accused had charge of a premises in Penticton, known as th e
Emperor Club . At five o 'clock on the morning of the 30th of
December, 1924, two constables with a search warrant entere d
said premises. There were eleven men present, five or six o f
them sitting around a table and the others seated in chairs
appearing to be watching a game that had been in progress .
There were two packs of cards on the table . The police found
on the premises unused cards, six boxes of poker chips, boxes o f
chocolate, two "bombs" containing liqueur decanters and glasses ,
punch board, a set of dice, and a board with writing on it . On
this board as explained by the accused to the constables wer e
collar buttons that could be pulled out and under each was a
number . If the number was the same as one of the selecte d
numbers on the board he would win a prize . By payment o f
10 cents any person could try for a prize by pulling out a colla r
button. No liquor was found and no chips were on the table .
Accused was convicted and fined $50 .

COURT OF

APPEAL

192 5

June 8 .

RE X
v.

Coy

Statement
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The appeal was argued at Vancouver on the 3rd of March ,
1925, before MACDONALD, C.J.A., MARTIN, GALLIHER, MC-
PHILLIPS and MACDONALD, JJ.A .

Orr, for accused : There was evidence of card playing bu t
no 'suggestion of stakes being played for and no liquor was found .
The search warrant was for liquor only . They had no right t o
search except for liquor. A statement made by accused must b e
free and voluntary and not under threat : see Rex v. De Mes-
quito (1915), 21 B .C. 524 at p. 527. The board as described
can be considered but not the statement by the prisoner .

Matheson, for the Crown : Assuming what counsel for accuse d
says is correct, the conviction must be sustained under section s
985 and 986 of the Code. The constable was lawfully on the
premises : see Rex v . Cessarsley (1920), 1 W.W.R. 536 ; Rex
v. Honan (1912), 26 O.L.R. 484 ; Rex v. Ah Sing (1920), 3
W.W.R. 629 .

Orr, in reply, referred to Rex v. Jung Lee (1913), 22 Can .
C.C. 63 ; Rex v. Hung Gee (No . 1) (1913), 21 Can. C.C. 404
and annotations in 25 Can. C.C. at p . 137 .

Cur. adv. volt .

8th June, 1925 .

MACDONALD, C.J.A. : The appeal should be dismissed .

3 5

COURT OF
APPEAL

192 5

June 8 .

REX
v.

Coy

Argument

MACCDONALD ,
C .J .A .

MARTIN, J.A . : This conviction, under Criminal Code sec-
tion 228, should, I think, be sustained. Apart from any evi-
dence in the alleged confession (which, during the argument, w e
ruled should be excluded), there is enough evidence applicabl e
to section 986 to justify the convicting magistrate's decision . I
adopt the view of that section taken by the Appellate Court o f
Alberta in Rex v. Cessarsky (1920), 1 W.W.R. 536 ; it is

MART

quite distinct from section 985 in its application and does no t
depend upon an entry by warrant . It is unnecessary to go into
the evidence which properly satisfied the magistrate that th e
premises were "found fitted or provided with any means or
contrivance for playing any game of chance or any game of
mixed chance or skill, gaming or betting," under section 986 ,
but the box of punch boards and the large board with collar

, J .A .
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COURT O F
APPEAL

1925

June 8 .

REX

V.
COY

GALLIHER ,
J.A.

buttons, produced with other articles suitable for gaming, carr y
their own inference and, in the circumstances, need no descrip-
tion or explanation by witnesses : "punch board" is to be foun d
in evil association in the expression "dice game, shell game ,
punch board, coin table or	 wheel of fortune" in section
236 (e) relating to lotteries .

I would therefore dismiss the appeal .

GALLIHER, J.A . : I would dismiss the appeal. Section 98 5

of the Criminal Code is invoked . This section, in so far as i s

essential, is in the following words :
"When any cards, dice, balls, counters, tables or other instruments of

gaming used in playing any game of chance or any mixed game of chanc e

and skill are found in any house, room or place suspected to be used as a

common gaming-house, and entered under a warrant or order issued unde r

this Act	 it shall be prima facie evidence, on the trial of a

prosecution under section 228	 that such house, room or place is

used as a common gaming-house . "

Under this section it would appear necessary that the entr y
should be under a warrant or order issued under the provision s

of the Criminal Code or in respect of some offence under th e

Code. Here the entry was made under a warrant to search for

liquor issued under the Summary Convictions Act of Britis h

Columbia.
I also think some stress should be laid on the words "suspecte d

to be used as a common gaming house ."
But section 986 is also invoked by the Crown. By Cap. 13,

Sec. 29 of 1913, section 986 of the Criminal Code was repeale d

and the following substituted :
"986 . In any prosecution under section two hundred and twenty-eight

or under section two hundred and twenty-nine it shall be prima faci e

evidence that a house, room or place is a disorderly house if any constabl e

or officer authorized to enter any house, room or place is wilfully prevented

from or obstructed or delayed in entering the same, or any part thereof ; and

if any house, room or place is found fitted or provided with any means o r

contrivance for unlawful gaming or betting or for opium smoking or inhaling ,

or with any device for concealing, removing or destroying such means o r
contrivance it shall be prima facie evidence that such house, room or place

is a common gaming-house, common betting-house or opium joint as th e
means or contrivance may indicate . "

This was further amended by section 5 of Cap . 16, 1918, b y
striking out the words "unlawful gaming" in the eighth and
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ninth lines thereof and substituting the words "playing an y

game of chance or any mixed game of chance and skill ." As

section 986 originally stood in the Code (1906) it dealt with

prosecutions for keeping a common gaming-house, or for play-
ing, or looking on only. It is now wider and includes, betting
house and opium joint as well as bawdy-house .

We then have in brief : In a prosecution for keeping a gaming -

house it is prima facie evidence, under the second portion o f

986, that the house is such if it is found fitted or provided wit h

any means or contrivance for playing any game of chance, o r

any mixed game of chance and skill. What was found on th e

premises in question here were cards, poker chips, dice, a round

cloth-covered table, a board from which one could, upon pay-

ment of 10 cents, pull a collar button, and under the collar

button was a number, and if you drew one of a selection o f

numbers you received a prize . These would come within section

986, under the words "provided with any means or contrivance,"

etc.
I am not called upon here to decide whether an entry unde r

this part of 986 must be under a warrant or other authority ,

as the officer in this case was authorized under a warrant though

issued for another purpose . That point I do not decide.

MCPHILLIPS,
McPHILLIPs and MACDONALD, JJ.A. would dismiss the

	

J.A.

3 7

COURT Or
APPEAL

1925

June 8 .

REx
v.

Coy

GALLIHER,
J .A .

appeal .

Solicitors for appellant : McKay, Orr, Vaughan & Scott .

Solicitor for respondent : Mackenzie Matheson.

MACDONALD ,
J.A.

Appeal dismissed.
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COURT O F
APPEAL

1925

June 4.

KENWORTHY v. BISHOP ET AL.

Water and watercourses—Board of investigation—Power to adjus t
records—Water Act, R.S .B .C . 1924, Cap. 271, Sec. 312 .

ormer

The plaintiff and defendant owned ranches in Empire valley that of th e
KENwoRTHY

	

defendant being about half a mile above the plaintiff's on China Creek

Bisno PV .
which flowed through both ranches. The defendant's predecessor in

title obtained two records in 1875, one for 200 inches of water fo r

irrigation purposes from Little Churn Creek (on a separate watershed

from China Creek) to be taken by a ditch across the divide to China

Lake which was at the source of China Creek and about three miles

above his ranch . This record included all springs naturally flowin g
into the ditch between Little Churn Creek and China Lake, the othe r

to store the water taken from Little Churn Creek by a dam at th e

lower end of China Lake and to take it to his ranch through China
Creek . The plaintiff's predecessor in title obtained two records on e

in 1877 for 100 inches of water for irrigation purposes on his ranch

to be taken from Brown's Lake (situate between the two ranches i n

the course of China Creek), the other in 1886 to construct a dam a t

the outlet of Brown's Lake and store water during spring freshets . In

1918 the Board of Investigation under the Water Act made an orde r

directing the comptroller of water rights to issue a conditional licenc e
to the defendant in substitution of the other two, which did not includ e

the springs referred to in the original record . In an action for damages

the plaintiff claimed that under its conditional licence the defendant

was only entitled to the water that he brought by ditch from Littl e

Churn Creek and that having taken and stored in addition China Lake
water he deprived the plaintiff of the natural flow of water fro m

China Lake through the creek into Brown's Lake to which he wa s
entitled under his records . The plaintiff was awarded damages .

Held, on appeal, affirming the decision of GREGORY, J . (McPHILLn's, J.A .

dissenting), that the Board of Investigation has the power to readjust

water privileges under the Water Act, that Little Churn Creek (th e
source of the defendant's water supply) being on a different watershe d

than China Lake, and the seepage and springs on the China Lake

watershed which flowed into the ditch carrying the water from Little

Churn Creek to China Lake having been omitted from the Provincia l

licence issued to the defendant by the Board of Investigation, defend -

ant's right to water is confined to what he takes from Little Chur n

Creek, he is therefore subject to any damage caused the plaintiff b y

reason of his having taken China Lake water .

APPEAL by defendants from the decision of GREnoRY, J. of
Statement

the 6th of November, 1924, in an action for damages for wrong-
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fully depriving the plaintiff of water which she claims unde r

certain water records for irrigation purposes on certain lots i n

the Lillooet District . On the 20th of November, 1.875, on e

Brown, a predecessor of the defendants in title acquired tw o

records, one for 200 inches as owner of lot 225 to diver t

from Little Churn Creek by ditch to China Creek inclu .d-

ing all . springs naturally discharging into said ditch, an d

the other to store the water taken from Little Chur n

Creek by a dam at the lower enc. of China Lake and

to take it to his ranch through China Creek . Subsequently

Anthony Bishop obtained lot 225 and the records appurtenan t

thereto and he and his predecessors constructed all necessary

works in connection therewith . On the 21st of September,

1915, the Board of Investigation under the Water Act of 1914,

directed the comptroller of water rights to issue a conditiona l

water licence (No. 2907) and storage licence { .\o. 2908) to

Anthony . Bishop, owner of lot 22. the first to be taken fro m

Churn Creek by the Chinese ditch and the second to store wate r

in China Lake, all for use at lot 225 . Anthony Bishop loan-

aged affairs until 1920 when he died. and John Bishop, junior ,

then took charge . The plaintiff's predecessor who owned . lot 365 ,

which was below lot 225 and below Brown ' s Lake the uppe r

end of which is adjoining lot 2 25, obtained a first wate r

record in 1877 of 100 inches from .Brown's Lake for irrigation.

on lot 365, and on the 23rd of August, 1886, a record of right t o

construct a clans at the outlet of Brown's Lake to retain wate r

during spring freshets so as not to flood others lands and sub-
sequently Mrs. Kenworthy obtained conditional licences "Nos .

290:; and 2906 on the 24th of January, 1918, granting the righ t

to take water from Brown's Lake and to store water in said lake .

The plaintiff claims that the defendants in taking all the wate r

from China Lake without arty right prevents it from thrivin g
in its natural course into Brown's Lake.

The appeal was argued at Vancouver on the 18th to the 23r d
of March, 1925, before `MACRON ALD, C .J .A., MARTIN, GALLI -

nER, MCPuIr.I .it's and `IACDONALD, JJ .A .

JiacNiill, Ii .(' . ; for appellants : We had the first w a
record from Little Churn Creek . This we carried through

	

at

3 9

COURT OF
APPEAL

192 5

June 4 .

KEN WORTHY
v.

BISHOP

Statement

Argument
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COURT of was known as the Chinese ditch to China Lake and we had a
APPEA L
— record to dam the water at the lower end of China Lake our
1925

	

grant including all springs flowing into the Chinese ditch . We
June 4. submit this included all water above the dam as the Chines e

KENWORTHY ditch substantially ran down to the dam . Having these rights
v

	

there is no section of any Act giving the right to anyone to tak e
BISHOP

away from us anything we have under these original record s
and we have the right to store the water in the lake. On the
question of costs the defendant was entitled to costs on the issu e
as to putting obstructions in the Creek on which he was success -
ful, and the action being dismissed as against him in his repre-
sentative capacity he is entitled to full costs of the defence : see
Seattle Construction and Dry Dock Co . v. Grant Smith & Co.
(1919), 26 B .C. 560. They had no right to raise their dam at

Argument the bottom of Beaver Lake and flood our property.

Ilossie, for respondent : On the jurisdiction of the Board see
Rucker v . Wilson (1923), 32 B .C. 401 ; The Western Canadian

Ranching Co. v. Department of Indian Affairs (1921), 30 B .C.
25 ; In re Evans and McLay (1913), 18 B .C. 191. Bishop' s
crop in 1922 was four times that of the plaintiff's and in hi s
calculations Matheson did not allow for seepage . We tried to
arbitrate . On the question of damages see In re Raybould .

Raybould v. Turner (1900), 1 Ch . 199 ; Benett v . Wyndham

(1862), 4 De G .T. & J. 259 .

MacNeill, in reply, referred to Halsbury's Laws of England,
Vol . 28, pp. 430-2, pars. 859 to 862 .

Cur. adv. volt .

4th June, 1925 .

MACDONALD, C .J.A. : The action arises out of conflictin g
claims to the use of water for purposes of irrigation, and th e

consequential claim of the plaintiff to damages for her wrongfu l

deprivation by the defendants of water to which she was entitled.
MACDONALD, The plaintiff is the holder of two licences, the one entitlin g

aa .A .
her to take water from Brown's Lake for irrigation purposes ,

the other to store water in that lake . She therefore claims all
water up to the amount mentioned in her licences which would
come in its natural course into Brown's Lake, i .e ., all the water



XXXVL] BRITISH COLUMBIA REPORTS.

	

41

coming to the lake from China Creek which supplies it, includ- COURT of
APPEA L

ing the water originating in the watershed to that creek .

	

—

The defendants are the holders of two licences also, the one 192 5

to take water from the south branch of Little Churn Creek, June 4.

conduct it through an artificial ditch to China Lake, thence KEN WORTH Y

through China Creek to their land, the other to store water taken

	

v.
BISHOP

from the said branch of Little Churn Creek in China Lake, an d

to take it to their land through China Creek.

The defendants ' licences are prior in date to the plaintiff ' s,

but I think this has no bearing on the case since each pair o f
licences deal with distinct and unrelated waters . The south
branch of Little Churn Creek does not receive any of its wate r

from the watershed of China Creek .

There is another minor fact which I may as well mention now .

The defendants' records, for which the said licences were after -
wards substituted, gave them the right to water in the Chin a

Creek watershed which might seep into the said ditch . This
right is omitted from the licences . The Water Board is give n

the power to readjust water privileges, and I think we must
accept the licences as the measure of the defendants ' rights .

	

MACC . J ALn '

As the matter now stands, the defendants have been given

the right to divert, and to divert and store, water from on e
original source only, namely, from the south branch of Littl e

Churn Creek, "to be carried through Chinese ditch to Chin a

Lake, thence from China Lake in the natural channel of China
Creek" to their land. In their storage licence, the same sourc e
of the water to be stored is named . They were given no righ t

whatever to the water of China Lake, which flowed into it fro m

its own watershed, nor in the waters of China Creek which,
with China Lake, is the source from which Brown's Lake i s

supplied .

The plaintiff claims that during the seasons mentioned in

the pleadings, the defendants unlawfully diverted from China

Creek water to which she was entitled ; in other words, that

the defendants did not confine their diversion from this channel

to waters which they had themselves put into it from the south
branch of Little Churn Creek, but diverted water which had it s

origin in the watershed of China Lake and China Creek .
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COURT Or

	

It is well settled that when one is given the right to diver t
APPEAL

water from a stream or lake, unauthorized persons cannot b e
1925

	

allowed to divert water from the immediate sources of supply
June 4 . thereof to the prejudice of the licensee . The defendants, it i s

KE\wOETIIY true, were authorized to make use of China Lake, but only fo r
v.

	

the purpose of storage and as part of the conduit which carrie d
BisxoP

down the water from the south branch of Little Churn Creek ;
they were authorized to use China Creek as another part of
such conduit ; but they were not authorized to diminish the
natural flow in China Creek of water coming from its ow n
watershed .

The defendants not only claim in this action the right to us e
such water, but they have actually diverted it during the season s
aforesaid, thus depriving the plaintiff of a large quantity o f
water which she otherwise would have had in Brown's Lake an d
was authorized by her licence to use .

In cases like the present it is difficult to assess the damages
caused by interference with rights to the use of water with an y
degree of certainty. The learned judge has, however, estimate d

MACDONALD,
C .J .A . the damages as best he could, and, in my opinion, the evidenc e

upon which he has done this, if believed, and he believed it, i s
sufficient to sustain his findings .

There remains to be disposed of some questions of costs i n

the trial Court. The judgment is against the defendant Joh n

Bishop, junior, personally. The action was dismissed as agains t
him in his representative capacities, and as against his co -
executor, with such costs as were occasioned by their joiner .
An appeal against this disposition of the costs is included i n

the notice of appeal, the full costs of the defence of thes e
successful defendants being claimed .

The interests of the defendants were practically identical .

It may even be that John Bishop, junior, who was managin g
the estate, may be entitled to indemnity from his co-defendant s
against the costs he was ordered to pay to the plaintiff, bu t

however this may be, there was no excuse for defendin g

separately .

John Bishop, junior, also includes in his appeal, a claim tha t
he should be allowed the costs of what he calls the "issue" in
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respect of the placing of certain obstructions in the Creek. This COURT OF
APPEAL

was not, in my opinion, a separate issue in the accepted sense —

of that term as used in respect of the distribution of costs .

	

A 1925

claim is also made for costs of the proceedings before the Water June 4 .

Board, and on an appeal therefrom, and for loss of potatoes, but TENwoRTay

they were not seriously pressed and need not be further noticed .

	

v-
BISHOP

The result is that the appeal is dismissed with costs .

MARTIN, J .A . : I agree in dismissing the appeal .

	

MARTIN, J.A.

GALLIIIER, J .A . : I am in entire agreement with the reasons GALLIHER,

for judgment of the Chief Justice .

	

J.A.

MOPHILLIPS, J .A. : In my opinion the appeal should succeed .

The learned judge at the opening of his reasons for judgmen t

said :
"If the matter rested on the old record, I would have no hesitation what-

ever in finding that Mr . Bishop was entitled to the springs which ar e

tributary to China Lake, and I take that from the language of the recor d

of November 20th, 1875, being water Record Number 45, and Exhibit 4 3

in this ease . Bearing in mind the language of Mr . Justice Gwynne i n

Carson v . Martley ( (1886), 1 B .C . (Pt . 2) 189, 281 ; (1889) , 20 S .C.R. 634 )

that these records are made by men with not too much education, and they

are pioneers and are right on the ground, they must be interpreted liberally .

It seems to me if I read this record, I must come to the conclusion tha t

Mr . Pope, the Commissioner, treated all the land lying between the begin-

ning of Chinese Ditch and Little Churn Creek, up to the dam, as part o f

that ditch, because he says, `Right to the water through a ditch from the
McP .A. s ,J

.A.
first south branch of Churn Creek, through a ditch to the onion Bar ,

China Dam.' He says : `All springs to be included that have their natural

discharge into said ditch .' The only ditch he has named, or signified in any

way, is the ditch, or land lying between Little Churn Creek, and China Dam ;

but I think I have no right to refer to that record ."

With the greatest respect to the learned trial judge, m y
opinion is that the correct decision of the case is to be base d

upon this old record . I can see nothing in all that took place

later that in terms or by implication displaced the full force an d

effect of the record which was enjoyed and the waters activel y
used for 50 years by the appellants and their predecessors i n

title. No apt words are to be found that can by any stretch of

imagination be said to destroy or invade the impregnable posi-
tion which, in my opinion, the appellants have to the use of th e

water in question . The later conditional licences in no way
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COURT OF affect the original vested right to the water, and all the legisla-APPEAL

tion governing is careful in its terms not to invade or authoriz e
1925

	

the invasion of water duly recorded and beneficially used whic h
June 4 . is the undoubted position of the appellants . Licences of later

KENwoRTHY date which could be read to the contrary (but I fail to find any )
V

	

would be void and of no effect, and the appellants would be en-
BIsIIoP

MCPHILLIPS ,
J.A . appellants are entitled to all the waters that in natural cours e

originate in or are brought to China Lake, inclusive of rai n
water and water from springs . The evidence also is overwhelm-
ing that the appellants' right is the storage of water . There i s
no limitation placed thereon, and when stored it is water that
the appellants only are entitled to, using it all beneficially. The
legislation that has been enacted in all its terms admits of th e
original record being always referred to and the priority o f
rights preserved. The interference with the original record s
could only be affected in one way, by adjudication thereon at a
hearing duly had, all parties being heard . That I cannot find
ever took place . Further, there has not been even an attempted
adjudication that could be said to affect the appellants in an y
way in their right to the water or anything done which calle d
upon the appellants, in my opinion, to take notice of or calle d
for any appeal being had or taken by them .

The claim advanced by the respondent that she is entitled t o
the waters of the springs at China Lake, which are specifically
granted to the appellants, cannot be said to be other than idl e

titled to disregard them. I do not propose to in detail travel
over the voluminous evidence and canvass it . It seems to me
that the case is in very narrow compass, the onus being upo n
the respondent to make out her case, which I am satisfied sh e
wholly failed to do . To read this record concludes the case .
It reads as follows :

"The right to 200 inches of water from the first south branch of Chur n

Creek, through a ditch to the Onion Bar China Darn for the purpose o f

irrigation on Onion Bar farm & Empire Ranch & Meadow, all springs to b e
included that naturally discharge into the said ditch . "

The conditional licence later, of date the 14th of January ,
1918, further recognizes and continues the right to the water ,
the beneficial user thereof and the right to store water in Chin a
Lake. It cannot be at all disputed, as I view matters, that the
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contention founded upon no record whatever . The truth of the COURT O F
APPEAL

matter is that when there are no freshet waters and especiall y
in dry seasons, no water whatever passes down the gulch to

	

192 5

Brown's Lake, originating at or about China Lake and outside June 4 .

of the China Lake reservoir of the appellants, and as to the KENWORTH Y

water authorized to be stored at China Lake the property in

	

V .
BISHOP

that water is solely in the appellants .

In my opinion the respondent wholly failed to make out he r

case. The appellants on their part have had by themselves and

their predecessors in title the absolute right to store water i n
China Lake, inclusive of the springs, and there has been th e
continuous user of the water so stored for more than half a
century, and I fail to see in what way that right has been dis -

turbed . The conditional licences held by the respondent do MCPHILLIPS ,

not in terms displace the title of the appellants to the water in

	

J . A

question, and if they could be said to even by implication have
that effect, they would be void and of no effect . It is not th e
case of a hearing being had by the Board of Investigation an d

an adjudication arrived at, all parties being heard . The learned
trial judge would appear to have so viewed the case. With great
respect, the learned judge, in my opinion, arrived at a conclusio n
which was wholly wrong. I therefore am of the opinion that
the judgment under appeal should be reversed and the actio n
dismissed .

MACDONALD, J.A. : The defendants' predecessor in title

acquired a record in 1875 for 200 inches of water from Littl e
Churn Creek to be taken through a ditch to what was the n

called the Onion Bar China dam, thence for irrigation purposes

to the Empire Ranch . This record included all springs natur-
ally discharging into the ditch from Little Churn Creek . In

~L 4CD6A 9LD ,
1877, the plaintiff's predecessor in title recorded 100 inches of

water for irrigation purposes to be taken from Beaver Lake,
now called Brown's Lake . In 188G John Clinton Brow n
recorded 100 inches of the surplus water from Little Chur n
and China Creeks for use on land not in question in this action

except indirectly . In the same year, the plaintiffs predecesso r

obtained the right to construct a dam at the outlet of Brown's
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APPEAL

however, raising its surface to overflow other lands .

On the 14th of January, 1918, the Board of Investigation con-
stituted under the Water Act, 1914, made an order, No . 6289 ,
finding that the defendants' predecessor had a valid record to

take and use water from Little Churn Creek, for irrigation an d
domestic purposes, and the comptroller of water rights wa s
directed to issue a conditional licence in respect thereto subject
to certain conditions, viz. (among others), "that the source o f

supply is first south branch of Little Churn Creek, a tributar y

of Little Churn Creek ." No direction was given to include
the springs referred to in the old record as a source of supply .
This conditional licence was to have precedence from the 20th
of November, 1875, the date of the original record . By a term

of the order, the water might be carried through the Chines e
ditch to China Lake, thence from China Lake through th e
natural channels of China Creek to intakes "F" and "G,"
thence by ditches to the place of user . A conditional licence wa s
issued to the defendants on the same date pursuant to this order .

MACDONALD ,
J .A . In view of the powers given to the Board of Investigatio n

under the Water Act, 1914, we must look solely to the foregoin g
order and the conditional licence issued thereunder to ascertai n
the rights of the defendants . Not only is that the scheme o f
the Act, but the conditional licence itself declares that the right s
in and to the use of the waters held under the old record of 187 5
shall be "such as are set out" in the order referred to . There
is no ratification of the old record in the sense of re-grantin g
all it formerly conveyed . Mr. iiacXeill referred to the statute s
from 1877 down, in an effort to shew that existing rights unde r
old water records were preserved in later legislation . Considera-
tion satisfies me, however, that the new licences issued in 1918 ,
after investigation, replace the old records . The Board is give n
power to prescribe the terms upon which new licences may b e
issued replacing records under former Acts . Far from being
bound by the terms of former records, they have power, b y
section 312, to order their cancellation . The Board, therefore ,
being within their rights in making the order referred to, an d
in directing the comptroller to issue a conditional licence i n

192 5

June 4 .

KEN WORTH Y
V.

Brsnor
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conformity therewith, it is not necessary to refer to the old COURT OF
APPEA L

record of 1875 in determining the defendants ' rights .

	

—

The Board, on the same date, issued an order reciting that

	

192 5

the defendants were granted, under the old record, the right June 4 .

to store water in China Lake and to take and use 300 acre feet KENWORTnY

per annum from the south branch of Little Churn Creek . The

order then directs the comptroller of water rights to issue a
conditional licence for storage purposes, again subject to certai n
terms, viz . (among others), "the source of the water supply i s
the first south branch of Little Churn Creek and the reservoi r
is China Lake." This right to store was to have precedence from
the 20th of November, 1875. By clause (e) of the order it wa s
provided tha t
"the maximum quantity of water which may be stored under the licence ,

estimated for the time being at 160 acre feet per annum, is such quantit y

as together with the quantity of natural flow water used under the diversio n

licence or record will be necessary to secure to the licensee the quantity to

which he is entitled under the said diversion licence or record . "

As directed, the water comptroller issued a conditional licenc e
to the defendants for storage purposes on the terms of the order .
It is equally clear that if the Board were acting within its right s
one must look solely to this order and licence to determine th e
storage rights of the defendants.

Clause (e) referred to requires consideration . The plaintiff
contends that the defendants were entitled to store in Chin a
Lake only such water as they captured from Churn Creek, an d
could only take out of this reservoir for their use the quantity
put in from the source referred to . In other words, that th e
natural flow of water from spring freshets, rainfall and water-
sheds was not available for defendants' use ; on the contrary,
it formed part of the watershed contiguous to Brown's Lake an d
could not be intercepted from flowing into that natural reservoir ,
in which the plaintiff had a storage licence and from which she
had a licence to take and use water for use on her property ,
lot 365 . It was further urged, that if by reason of the construc-
tion of a dam at the lower end of China Lake, some of the wate r
which otherwise would go to Brown's Lake was intercepted, th e
defendants must measure the amount they put into the reservoi r
from Little Churn Creek and take out, at their points of diver -

v .
Bisnor

MACDONALD ,
J .A .
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COURT of sion, only the quantity measured, leaving the balance so inter-
APPEAL

cepted to be carried to Brown's Lake for the plaintiff's use .
1925

	

By measuring devices at the head waters or point of diversio n
June 4 . in Little Churn Creek, and again at points "F" and "G," where

KENWOETHY
it is taken from China Creek to the defendants' land, it could

v .

	

be established that only the quantity from Little Churn Cree k
BIsHor

put into the reservoir was taken out at said points. That is the

plaintiff's claim. She alleges that the defendants being limite d

to the water from Little Churn Creek, took in fact very littl e
water therefrom but instead filled China Lake with the natura l
flow above referred to which properly belonged to Brown's Lake .

In support of the defendants' right to natural flow water, in

addition to that taken from Little Churn Creek, clause (e) ,

above referred to, was relied upon. What is meant by the words

"together with the quantity of natural flow water used under

the diversion licence or record" ? Clearly the record referred t o

is the one issued in 1875 . There is no other record it can refer

to. But the only "natural flow water" mentioned in the old

record is that from "all springs . . .

	

. that naturally dis-
MACDONALD ,

J .A . charge into the said ditch," meaning the ditch between Little

Churn Creek and the reservoir of China Lake . The ditch does

not wholly connect these two points. There is a swamp at th e

end near the reservoir through which the water flows. Proof

that the Board, by order 6290, did not intend to exclude th e

springs is found in section (1), subsection (b), of the order,

where it is recited that a valid record was formerly held by th e

owner of lot 225 "to store water in China Lake, " not "to stor e

water from Little Churn Creek . " Plaintiff's answer to th e

suggestion that the defendants are entitled to store the natura l

flow from any springs which would naturally flow into the ditch ,

in addition to Little Churn Creek water, is that the source o f

supply is named as "the first south branch of Little Churn

Creek . " Had it added "and all springs," etc., there would, o f

course, be no difficulty. I do not think, however, that because

they set out what was unodubtedly the main source of supply ,
it excluded the springs in view of the language of clause (e) .

Again, in the order dealing with the maximum amount that may

be stored they add "together with the quantity of natural flow



XXXVI.] BRITISH COLUMBIA REPORTS .

	

49

water used under the diversion licence or record," and as these COURT of

APPEAL

springs were included under the old record, it is not possible t o
resist the inference that the right to their use was continued . 1925

I am not unmindful of the fact that the new licences entirely June 4.

displace the old. That does not prevent the Board from re- KENwoRTH Y

ferring to the old records and incorporating some or all of its

	

"Bisno v
conditions in the new licence .

The plaintiff claims the right to store and use the natura l

flow from the watershed which, had a dam not been constructe d

at China Lake, thereby intercepting part of it, would naturall y
percolate or flow to Brown's Lake. The defendants, on the other
hand, contend that a record can only be granted on a stream or
lake ; that the flow in or from a watershed cannot be recorded ,
and that therefore the plaintiff has no right to all the water
which would flow into Brown's Lake when a large part of it is
diverted to the China Lake reservoir, not by an unlawful act ,
but by the authorized construction of a reservoir and dam. I
cannot accept that view . "Storage" implies the storing of some -
thing taken from another place . It is not a reservoir to gathe r
all water which naturally finds its way

	

J .A
into it . The defendants MMACDONALD,

are permitted to store certain specified water . That water must
come from Little Churn Creek and the springs, if any, which
naturally flow into the ditch between Little Churn Creek an d
the China Lake reservoir . The right is purely statutory and
the licences must be read literally. If defendants are permitted
to construct a storage basin, and it intercepts some of the wate r
destined naturally for Brown's Lake, they must see that thi s

water so intercepted, the right to which they do not possess, i s
not used for their own purposes . The water they may stor e
for their own use is ear-marked. If intermingling takes place

by the construction of works for their own benefit and wate r
intended for the beneficial use of others finds its way into thei r
reservoir, they must measure the water stored therein at th e
sources from which it may be lawfully drawn and by further
measuring at points "F" and "G," see that they take out of the
reservoir, after allowing for seepage, etc ., only the quantity pu t
in. The burden of proof is on the defendants to shew that they

took out at points "F" and "G" for their own use in the years
4
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1921, 1922 and 1923, only the quantity put into China Lake
from their own sources of supply .

It was also urged that if the defendants had no right to th e
flow from the watersheds neither had the plaintiff . That does
not follow. Brown's Lake is a natural reservoir. It remain s
a lake only because of the inflow from the watersheds and fro m
China Creek. No one can interfere with the plaintiff's right s

by cutting off the sources without which the lake would dis-
appear partially or completely .

In view of my conclusion that the defendants are entitled t o
store, in addition to water from Little Churn Creek, the water s

of all springs naturally flowing into the ditch, it is necessary t o
ascertain if these springs, along with the Little Churn Creek
water, in reality was furnished by the water in the storage basin
at China Lake in the years referred to. Mr. Ifossie contended
that these springs do not discharge into the ditch at all . The

learned trial judge does not dispose of this feature . He says ,
if he were governed by the old record, he would find the de-
fendants entitled to the springs tributary to China Lake bu t

MACDONALD,
J .A . thought he had no right to refer to that record. It may be

referred to, however, not that it governs, but to shew what th e
later licence includes. Looking at the map, Exhibit 26, it would

not appear that the two springs there shewn discharge their flow
into the Chinese ditch at all, nor have we been directed to any
evidence shewing that they do so . They would appear to dis-
charge into China Lake or the swamp. The witness Underhill
refers to "a couple of springs which help to make it swampy."
They do not naturally discharge into the Chinese ditch . Un-
fortunately, therefore, the defendants are not assisted by m y

conclusion that they have the benefit, if any, of these springs .

I am not overlooking Mr . MacNeill 's claim that "the ditch"

means and includes the whole course, artificial and natural ,

from Little Churn Creek to China Lake. I cannot agree. The
swamp is not part of the ditch . The ditch ends where the

swamp begins .

We have, therefore, a situation where water belonging to both
the plaintiff and defendants was stored behind the dam in China

Lake, i .e ., assuming that a certain part, if not the greater part,
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carne through the Chinese ditch from Little Churn Creek to COURT OF
APPEAL

China Lake. Under these conditions Mr . MacNeill contended _

that the plaintiff 's proper course was to arbitrate under the 192 5

sections of the Act relating to joint storage. These sections, June 4 .

however, are not applicable. He also urged that all the plaintiff KENwonTrr Y

was entitled to was freshet water (referring to the old record

	

v.
BISHOP

to Boyle in 1886), and with that the defendants did not inter-

fere. The later licence which determines plaintiff's rights ,
however, have no such restriction . He also attempted to spew
non-interference with plaintiff's rights by pointing out that th e

defendants had under irrigation 86 acres, that they were entitle d
under their licence to two and a half acre feet or 215 acre feet
for this 86 acres. The storage capacity of China Lake is 22 8

acre feet, of which 215 is required for defendants' own use, the
balance of 13 acre feet being more than taken up by loss from
seepage between the darn and points of diversion . It is by thi s
method of reasoning that the defendants erroneously conclud e

that they were only taking the quantity that their licences gav e
them, and that if there was any surplus it might pass on belo w

for the plaintiff's benefit . That would be true if China Lake MACDOANALD,

contained only their own water from Little Churn Creek . They
seemed to believe, and to act upon the belief, that any wate r
caught by the dam belonged to them. That view is fallacious .

Defendants also resist the plaintiff's claim on the ground that
the evidence shews that the effect of permitting more water t o
be stored in Brown's Lake would be to flood portions of lot 225 ;
in other words, that the plaintiff cannot ask the defendants t o

permit water, to which she is otherwise entitled, to enter Brown's
Lake if the result would be to flood lot 225, without, at al l
events, first taking steps to arrange for the payment of com-

pensation as it is alleged the Act provides for in such cases .
This alleged defence was not pleaded. In any event it is withou t
merit. The sections of the Act referred to deal with special
cases where a licensee enters upon the lands of private owner s

for the construction, maintenance and operation of proposed
works, "in, upon, over, through or under such lands ." That i s

not this case. There was no entry by a licensee on the defend-

ants' lands for the purposes aforesaid. If the plaintiff in the
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MACDONALD,
J.A .

exercise of rights to water legally conferred so uses it or store s

it in a negligent manner, as to cause loss or damage to others ,
she would be responsible in damages. Here there is no counter-
claim for damages .

The defendants contend, however, that even if they store d
water behind their dam not properly theirs, the plaintiff suffere d
no damage by reason thereof. Proof of loss, it was urged,
was not given—guessing was resorted to. The evidence of

Kavanagh, the plaintiff's manager, skews that there was les s
rainfall and snowfall in 1921, 1922 and 1923 than in the pre-
vious year . He testified, however, that from casual notice ,
passing along the defendants ' land, it was all irrigated in thos e
years, whether sufficiently or not he did not say, while th e
plaintiff's land suffered from lack of water . Sanders, a govern-
ment official, who was on the ground in July, 1923, testified

that the defendants on lot 225 had "away better crop" than th e
plaintiff had on 365 .

In 1922 she said she had hardly any hay, while the defend -
ants had four times as much. Kavanagh testified that in 1921 ,
the crop on lot 225 was better than on lot 365, and that th e

same situation prevailed in 1922 and 1923 . In 1922 lot 22 5
had lots of hay and lot 365 very little . Sanders gives similar
evidence as to one of these years . This of itself would mean
nothing if it were by reason of using their own water that th e
defendants got better crops. But that was not the situation.
They suggest that the real trouble was that these three years

were particularly dry and all suffered . This, however, is denied .

Kavanagh testified that subsequent to 1915, when there was a

heavy rainfall, the succeeding years were very similar . In 1920

the plaintiff grew 298 tons of hay on lot 365 ; in 1921 this was

reduced to 220 tons ; in 1922 a further reduction to 87 tons,

and 94 tons were grown in 1923 . There was a loss, too, i n

potatoes. There is sufficient evidence of damage traceable t o

shortage of water caused by the wrongful acts of the defendant s

in taking water which otherwise would go to the plaintiff . The

findings of fact are, therefore, supported by the evidence .

A question of costs was raised . I would not, however, inter-
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fere with the disposition thereof made by the learned trial judge .
I would dismiss the appeal .

Appeal dismissed, McPhillips, J.A. dissenting .

Solicitors for appellants : Hunter & Davidson.

Solicitors for respondent : Davis, Pugh, Davis, Hossie &

Ralston .

THE KING AND THE ATTORNEY-GENERAL O F

BRITISH COLUMBIA v. THE VANCOUVER

LUMBER COMPANY ET AL.

On the 14th of February, 1899, a lease of Deadman's Island in Vancouver

harbour was granted The Vancouver Lumber Company by the ministe r

of militia and defence in pursuance of an order in council of the 10t h

of February, 1899 . The lease was expressed to be made "in pursuance

of the Act respecting short forms of leases" and "for a term of 25 years

renewable." On the 4th of April, 1900, the minister of militia endorsed

on said lease an amendment whereby, inter alia, it was provided tha t

at the expiration of the said term of 25 years and after each renewal

term of 25 years the lease should be renewed for a further term o f

25 years . Receipt for the first payment of rent was declined becaus e

an action had been brought by the Province against the Company, the

Dominion being added as a party, for a declaration that Deadman' s

Island belonged to the Province . This action was finally dismissed

by the Privy Council in 1906 (see (1906), A .C . 552) .' In 1909 the

City of Vancouver laid claim to the island and forcibly ejected Theo-

dore Ludgate, the then owner and manager of the Company from th e

island . The Company then brought action for possession and it wa s

finally decided in the Company's favour by the Privy Council on th e

4th of July, 1911 (see (1911), A .C . 711) . In 1912, the Dominion

brought a further action against the Company for a declaration tha t

the endorsement of the 4th of April, 1900, on the lease was of no effec t

on the ground of want of authority and the Privy Council finall y

decided this action in favour of the Dominion in October, 1919 . After
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the disposition of the first action in 1906, the Company commenced t o

pay rent as provided in the lease and continued to do so regularl y

until March, 1914. Ludgate then died and no further rent was paid .

The present action was brought on the 15th of November, 1919, for

possession of the island upon the ground that the lessee forfeited its

lease by reason of non-payment of rent . It was held by the trial judge

that relief against forfeiture for non-payment of rent should not b e

granted where the lessee has been in default for many years, is stil l

in default and has never expressed any willingness, or disclosed any

ability to pay the rent in arrear (see 33 B .C . 468) .

Held, on appeal, affirming the decision of MCDONALD, J ., that notwith-

standing the fact that the defendants have been harrassed with law -

suits and disturbed in their possession for a period of nine years, when

it appears that the rent has not been paid since 1914, and there ha s

been no tender or offer to pay, it would at least be necessary that they

should first put themselves in good standing by payment or tender o f

arrears of rent owing for so many years, before the Court coul d

seriously consider granting relief against forfeiture .

A PPEAL by defendants from the decision of McDor ALD, J.

of the 29th of February, 1924 (reported 33 B.C. 468), in an

action to recover possession of Deadman 's Island. By an in-
denture of lease of the 14th of February, 1899, and expressed
to be made pursuant to the Act respecting short forms of leases ,

being Cap . 117, R .S.B.C. 1897, the plaintiff acting through the
then minister of militia and defence demised to The Vancouver

Lumber Company for a term of 25 years from the 1st of March ,

1899, at the yearly rental of $500, payable half yearly, firs t
payment being due and payable on the 1st of September, 1899 ,

subject nevertheless to a proviso that if the rent thereby reserve d
shall be unpaid for fifteen days after any of the days on whic h

any of the same ought to have been paid (although no forma l

demand shall have been made thereof) then it shall be lawfu l

for the lessor at any time thereafter to enter upon the said
demised premises, repossess and enjoy as of their former estate .

The lease became forfeited by reason of non-payment of rent

due on the 1st of September, 1913, and no further rent was
ever paid. It was held by the trial judge that the lease wa s

made pursuant to the Leaseholds Act, R .S.B.C . 1897, and tha t

relief from forfeiture should not be granted where the lessee
has been in default for many years, and has never expressed an y

willingness nor disclosed any ability to pay the rent in arrear .
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The appeal was argued at Vancouver on the 10th, 11th an d
12th of March, 1925, before MACDONALD, C .J.A., MARTIN,
GALLIHER and MCPHILLIrs, JJ.A.

5 5

COURT OF
APPEAL

1925

June 4 .

R . S. Lennie (G. S. Lennie, with him), for appellants : On

the question of forfeiture, this is not a statutory lease so al l

provisions must be strictly complied with. If section 210 of

the Common Law Procedure Act, 1852, is in force (now found

in section 52 of the County Courts Act, 1924), it must be shewn
there was not sufficient goods to levy distress before forfeiture.

If it is not in force they did not carry out the necessary commo n

law demands prior to re-entry . A formal demand must be
made : see Thomas v. Lulham (1895), 2 Q.B. 400 at p . 403 ;

Woodfall's Landlord and Tenant, 20th Ed ., pp. 389-391 ; Hals-

bury's Laws of England, Vol 18, p. 535, par . 1042. It must

be remembered we never obtained possession that we could hol d
until 1911 owing to the City's litigation : see City of Vancouve r

v . Vancouver Lumber Company (1911), A.C. 711 . As to relie f
when so deprived of our rights see section 2(14) of the Law s

Declaratory Act ; Newbolt v . Bingham (1895), 72 L.T. S52

at p. 854. Assuming there was forfeiture, relief should b e
given. On the question of the Attorney-General being a part y
see Escuimalt and Nanaimo Railway Company v . Wilson

(1919), 89 L.J., P.C. 27 ; (1920), A.C. 358 ; Dyson v.

Attorney-General (1911), 1 K.B. 410 at p . 417 ; Guaranty

Trust Company of New York v . Hannay & Company (1915) ,
2 K.B. 536. On the effect of the word "renewal" see Lewis

v. Stephenson (1898), 67 L.J., Q.B. 296. They cannot say we
are limited to 25 years : see The King v. Vancouver Lumber

Co . (1919), 50 D.L.R. 6. That point is res judicata as sam e
parties are before the Court and same documents : see Wahl
v . Nugent (1924), 2 W .W.R. 1138 ; Henderson v. Henderson

(1843), 3 Hare 100 at p . 115 ; Ord v. Ord (1923), 2 K.B.
432 ; Rex v. Paulson (1921), 1 A.C. 271 ; Attorney-Genera l

to the Prince of Wales v. Collom (1910), 2 K.B. 193 at p. 204 ;
Boulay v . The King (1910), 43 S .C.R. 61 at p . 77 .

A. B. Macdonald, K.C., for respondent : On the question of
the short form there was an error in the title but the lease refers

TIIE LIN O

V.
VANCOUVER
LUMBER CO .

Argument
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to the Leaseholds Act of 1897, and the lease should be so con-
strued : see Lee et al . v. Lorsch (1875), 37 U.C.Q.B. 262 ;
Davis v. Pitchers (1875), 24 U .C.C.P. 516 at pp . 521-2 ; Shore
v . Green (1890), 6 Man. L.R. 322. On the question of relief
from forfeiture see Nichol v. Nelson (1911), 1 W.W.R. 423
at p. 427 ; Re Hulbert c6 Mayer (1917), 1 W.W.R. 380 ;
Barrow v . Isaacs (1890), 60 L .J., Q.B. 179 ; Balagno v . Le
Roy (1913), 18 B .C. 127 ; Edwards v. Fairview Lodge (1920) ,
28 B.C. 557 ; Ferguson v . Troop (1890), 17 S .C.R. 527 ; Hunt-
ting v. MacAdam (1908), 13 B.C. 426. On the question of
the necessity of a fiat for the counterclaim see Hettihewag e
Siman Appu v. The Queen's Advocate (1884), 9 App. Cas.
571 ; Hosier Brothers v . Derby (Earl) (1918), 2 K.B. 671 ;
The British American Fish Corporation v. The King (1918) ,
18 Ex. C.R. 230. On the question of a petition of right see
Saxe and Archibald v . The King (1921), 21 Ex. C.R. 60 ;
Graham v. Public Works Commissioners (1901), 2 K.B. 781
at p. 789 ; Secretary of State for War v . Easdale (1893), 27
I.L.T.R. 70 ; Robertson on Civil Proceedings by and agains t
the Crown, p . 35 .

Lennie, in reply : We are entitled to counterclaim when we
are sued by the Crown : see Regina v. Grant (1896), 17 Pr .
165 ; Regina v. Fawcett (1900), 13 Man . L.R. 205. As to a
declaratory judgment see Hanson v. Radcliffe Urban Council
(1922), 2 Ch . 490 at p. 507 ; Russian Commercial and Indus-
trial Bank v. British Bank for Foreign Trade, Ld . (1921), 2
A.C. 438 at p . 447 .

Cur. adv. volt .

4th June, 1925 .

asACnoNALB,
MACDONALD, C .J.A . : I think the learned trial judge came

C .J.A .

	

to the right conclusion and would dismiss the appeal .

MARTIN, J .A . MARTIN, J.A . : I agree in dismissing the appeal .

GALLUIER, J.A . : I am sensible of the manner in which, from

GALLIHER, the beginning, the defendants have been harrassed, and deprive d
J .A .

	

of the possession and enjoyment of the property covered by
their lease, by prolonged litigation, initiated by the Provincia l

CRUET OF
APPEAL

192 5

June 4.

THE KING
V.

VANCOUVE R
LUMBER co .

Argument
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Government, which, after running the gamut of the Courts ,

was decided against them by the Privy Council, and also by

the action of the City of Vancouver in forcibly ejecting th e

defendants from the premises, necessitating an action bein g

brought against the City for possession and for damages, th e

Privy Council eventually deciding against the City.

The first of these actions extended over a period of 7 years ,
1899 to 1906 . The second action against the City, brought i n

June, 1909, after forcible dispossession by the City, was not

finally disposed of until the 4th of July, 1911 . It will be seen,

therefore, that with the exception of 3 years, 1906 to 1909 ,
the defendants had no quiet or peaceable possession of th e

property from the date of the lease in 1899 to July, 1911 .

I do not wish to be understood as casting any reflection on

the acts of the Provincial Government, or the City of Van-
couver, except as to the act of the City in using the strong ar m

and not the law in ejecting the defendants . They were per-

fectly justified in litigating their supposed rights, and I have

referred to them only because the result was that the defendant s

were harrassed and disturbed in their possession for some 9

years, and would dispose me favourably to granting relief, i f

I could do so on proper principles .

I listened with great interest to the able and forcible argu-

ment presented by Mr. Lennie, of counsel for the appellants,

but at the close of the argument, there was only one featur e

(relief against forfeiture) that I had any serious doubts about,

and upon a careful consideration and reading of the authorities ,

I have come to the conclusion that the learned judge below wa s

right .

The rent is in arrears for years, there has been no tende r

or offer to pay, and though the original terns of the lease has

expired, we are, in effect, being asked to decide the meaning o f

the word "renewable" in the lease, without their having first

put themselves in good standing by payment or tender of the

arrears of rent which, owing to the long lapse of years, it i s

overdue, would, I think, be necessary before we could conside r

seriously granting relief against forfeiture . If we do not relieve

COURT OF
APPEAL

192 5

June 4.

THE KIN G
v .

VANCOUVER

LUnnER Co .

GALLIIIER,
J .A.
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V .

VANCOUVE R
LUMBER CO.

against forfeiture, the lease is gone, and with it the necessit y
of dealing with the question of renewal .

Realizing the hardships suffered by the appellants to the
fullest extent, I yet cannot conclude that a proper case for relie f

has been made out, guided as I must be by the principles upon
which such relief is granted .

McPnILLIrs, J.A. : This appeal was very ably argued by
the learned counsel for both parties, being very elaborately gon e
into . However, in my opinion, it becomes quite unnecessary to
in detail canvass the facts or refer particularly to the numerou s .
authorities cited, in that the whole question would appear t o
be simply, whether it can be rightly said that the forfeiture of
the lease was permissible, and the judgment of the learned tria l
judge was right in adjudging that the respondent should recove r
possession of the land as against the appellants ? Unquestion-
ably there was default in payment of rent for a period of nearly
ten years, with no good and sufficient excuse established for th e
non-payment thereof. I cannot, upon the facts, although greatly

McPa LIPS,
sympathizing with the appellants for the disturbance of posses-
sion and difficulties met with, attribute any of these happenings
to any act or acts chargeable to the respondent, there was nothin g
done by the respondent in the way of interfering with the quiet
enjoyment of the land (and the term of the demise has now ,
in fact, expired) with no equities which would at all appear t o
me to be of such a cogent nature as would admit of relief being
granted against the forfeiture (Barrow v . Isaacs (1890), 6 0
L.J ., Q.B. 179) .

Then with regard to the appellant's claim that there is the
right of renewal of the demise for a further period of 25 years ;
if the forfeiture be valid, that would fall to the ground, but i f
I were in error as to this and the forfeiture is not supportable,
even then the claim to a renewal of the demise is not sustainable ,
as the provision for the renewal was in excess of the authorit y
of the minister of militia and defence, not having the requisit e
order in council to support it (Tim King v . Vancouver Lumber
Co . (1920), 50 D.L.R. 6 ; see also Mackay v . Attorney-Genera l

for British Columbia (1922), 1 A.C. 457 ; 91 L.J., P.C. 1 9,) .
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I have said that I sympathized with the appellants in that COURT OF
APPEA L

there was long disturbance of possession and protracted litigatio n
destroying utterly, at a time when the demised premises could

	

1925

have been put to profitable use, any opportunity to quietly enjoy June 4 .

the demised premises. This, though, could not be in any way THE KING

attributed to the Crown Dominion—it was the Crown Provincial

	

V.
VANCOUVER

and the Corporation of the City of Vancouver .

	

LUMBER Co .

In view of these happenings, it is really along the line of

equitable treatment that a renewal provision should be capabl e
of being invoked, and no doubt the minister of militia and
defence, in good faith and in the belief that he had authorit y
to so provide, executed the amending document of the 4th o f

April, 1900, the original lease being under date the 14th of

February, 1899 . However, as we have seen, this was an ineffec-
tive act by the minister of militia and defence. The situation
of matters was, of course, capable of being cured by the Govern-

ment of Canada but apparently this was not done, and as t o
questions of policy, they are not proper subjects of inquiry b y
the Court. It may, though, be not unfitting to say that wher e

the subject contracts with the Crown with all the solemnity that
"OP JtALrPS'

goes with such an action, and a responsible minister of th e
Crown presumes to execute documents under seal, with the sub-
ject, that the discovery by the subject that the contracts ar e
of no effect is, to say the least, to the lay mind, very startling .

At this time in the neighbouring republic, the United States o f
America, a world wide known transaction (the Teapot Dome Oil
Leases) is under review, affecting oil reserves of almost incal-

culable value, and so far it has been held against the Governmen t
of the United States which contends that the leases are void ,
being executed in excess of authority ; that the secretary of the
interior was fully authorized to lease the Wyoming Naval Oi l
Reserves because of President Harding's order transferrin g

jurisdiction over the reserves to the department of the interior ;

that the executive order was legal, the leases properly executed ,
and that there was no conspiracy to defraud the Government .
This decision is now under appeal .

In the present case no question of conspiracy or fraud arises .

It will always be a serious question for governments, where
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COURT OF there is the absence of fraud, to insist upon the invalidity ofAPPEAL
—

	

contracts, owing to what would appear, to the laity at least, t o
1925

	

be nothing but technicality . Here, of course, there was the duty
June 4 . to see to it that the minister of militia and defence had the

THE KING requisite authority, and there is some evidence that representa -
v.

	

Lions were made to that effect, but careful search in the officia l
VANCOUVER
LUMBER Co . files fails to produce the needed order in council . It will not

do to outrage public opinion, and it is not understandable by
the people unadvised that contracts which would be effective
between subject and subject are ineffective as between the Crown
and the subject, owing to the lack of authority, although the
minister of the Crown is held out to the people as havin g
authority, and in all solemnity executes documents under sea l
purporting that he is vested with all necessary authority. In
the march of democratic governments care at least should b e
taken that the statute law should be in terms sufficient t o
authorize the acts of responsible ministers of the Crown in
transactions which come ordinarily within the ambit of admin -
istration committed to the department over which they preside,

MCPHZLLIPS, otherwise the subject in dealing in good faith with the Crow nJ.A.
is placed in unwarrantable peril and liable to suffer possible
irreparable damages with no legal recourse . The two cases las t
referred to are cases in point . It was Lord Shaw who wa s
impelled to say something in a most striking way that perhap s
may be said to be somewhat of an analogous matter of though t
with that of which I have been treating. In Attorney-General
for Nigeria v. Holt & Co . (1915), 84 L .J., P.C . 98 at p. 105 ,
he said :

The law must adapt itself to the conditions of modern society and trade ,

and there is nothing in the purposes for which the easement is claime d
inconsistent in principle with a right of easement as such . This principl e
is of general application, and was so treated in the House of Lords i n
Dyce v . Hay ([(1852)1, 1 Macq. H.L. 305), by Lord St . Leonards, Lor d
Chancellor, who observed (p. 312) : "The categor y of servitudes and ease-

ments must alter and expand with the changes that take place in the
circumstances of mankind .' "

Sir W. Scott in The Charlotta (1814), 1 Dod . 387 at p . 393,
said :

e Government of that country has fallen into an error, and has
followed a course of practice which may have led its subjects into error ,
then, between them cornanunis error tacit pus ."
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The Solicitor's Journal, Vol . 66, at p. 17, has this to say, COURT OF

dealing with contracts with the Crown, and well indicates the --

care needed in dealing with the Crown : 1925

Co . v . Baron Sheffield (1897), 2 Ch . 608 . The fact that one of a number
CPHILLIPS ,

J .A .
of officers or agents took a step in mistake as to the facts would not be such

a mistake as to invalidate the contract. But the decision on which we are

commenting refused to apply this reasoning to the case of a series of co -

ordinate officers of the Crown, and therefore the suppliant failed to prove

a binding contract. "

The Court, though, is utterly powerless in the present case .
The highest judicial authority is clear upon the point that ther e
was excess of jurisdiction in making the renewal provision upo n

the part of the minister of militia and defence, and that being

so the Crown is in no way bound . Upon the whole case, I am
of the view that the judgment of the learned judge cannot b e
disturbed, and should be affirmed. I would therefore dismis s
the appeal.

Appeal dismissed.

Solicitors for appellants : Lennie & Clark .

Solicitors for respondent : Cowan & Cowan.

"Now the weakness of the suppliant ' s case, when it came to trial, was June 4,

one which constantly proves an obstacle to persons dealing with the Crown .

He could not prove that either (1) his offer had in fact been accepted THE KIN G

finally by the Ministry of Munitions, or (2) that an official duly authorized

		

v'
VArCOUVER

to act for the Minister had accepted it, or (3) that one or more officials LUMBER Co.

held out as authorized had accepted it, or (4) that the Crown was estoppe d

by its normal routine of business from denying the due acceptance by th e

Crown. In other words, Crown agents and servants have essentially a

limited agency, and the other contracting party is put on enquiry, as a

matter of course, to see that they do possess authority. In private business ,

on the other hand, unless an agent's authority is limited by custom or b y

express notice, a contractor can regard him as duly authorized to do act s

which he is apparently held out to do ; and, if the other contracting party

acts through a variety of departmental agents, he can treat these collective

acts as a single act of acceptance ; London Freehold and Leasehold Property
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THE DEPARTMENT OF INDIAN AFFAIRS v . BOAR D
OF INVESTIGATION UNDER WATER

ACT, AND CROSINA .

Water and watercourses—Application by Indian agent for record for reserve
—Record issued—Provision as to Indian reserves not complied with—
Conditions precedent—R .S .B .C. 1897, Cap . 190, Secs. 4 and 35 ; 1924 ,
Secs . 308 and 337 .

Section 35 of the Water Clauses Consolidation Act, 1897, provides tha t

"The chief commissioner of lands and works, with the approval of the

Lieutenant-Governor in Council, may upon such terms and condition s

as to compensation to persons affected as the chief commissioner ma y

think proper to impose, authorize the record for the benefit of all or

any of the Indians located on any Indian reserve, of so much and n o

more of any unrecorded water," etc . On the application of an Indian

agent a water record was issued by the assistant commissioner of lands

and works on the 15th of August, 1899, authorizing the diversion of on e

hundred inches of water from Five Mile Creek for use upon th e

Williams Lake Indian Reserve . No authority was obtained from the

chief commissioner for the issue of the record and there was n o

approval thereof by order in council until the 30th of May, 1908 .

Two water records for the same creek were issued to the responden t

Crosina subsequent to the issue of the above record but prior to th e

order in council of 1908. It was held by the Board of Investigatio n

under the Water Act that Crosina's records had priority .

Held, on appeal, affirming the decision of the Board of Investigation (Me -

PnILLIPs, J.A . dissenting), that the authority of the chief commissioner

and the approval of the Lieutenant Governor in Council are conditions

precedent to the power of the commissioner to make the record . The

Indian agent's record was therefore a nullity until the passing of the

order in council in 1908 and the Crosina records issued prior to tha t

date take precedence .

A PPEAL by the Department of Indian Affairs from th e
decision of the Board of Investigation under the Water Act, o f
the 4th of October, 1924, whereby the said department wa s
granted a water licence out of Five Mile Creek in the Lillooe t

Statement District for 672 acre feet for irrigation and 12,000 gallons pe r
day for domestic purposes for use on Williams Lake India n
Reserve with priority as of the 2nd of June, 1908. The fact s
are that record No. 48 was granted by the assistant commissioner

COURT O F
APPEAL

192 5

June 4.
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BOARD OF
INVESTIGA -
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WATER ACT
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of lands and works to the Indian agent on the 15th of August ,

1899, purporting to authorize the diversion of 100 inches o f
water from Five Mile Creek for use upon the Williams Lak e
Indian Reserve and the water was used from year to year i n
varying quantities in accordance with the record. Record No.

236 was granted by the assistant commissioner of lands and

works to Louis J . Crosina on the 5th of December, 1904, fo r
100 inches of water from Five Mile Creek for use on lots 195 -
196, Cariboo District, and on October 9th, 1906, another recor d

(No. 288) was granted Crosina for 100 inches from the sam e
creek to be used on the same lots, and the water was used fro m

year to year under both these records . Record No. 48 was

never approved by the Lieutenant-Governor in Council until th e
2nd of June, 1908, and Crosina never had notice of, nor wa s
he aware of the requests made by the Department of Indian
Affairs in 1906, 1907 and 1908 to the chief commissioner o f
lands and works to have the granting of record No. 48 formally

approved by the Lieutenant-Governor in Council and no notic e
of the intention of the Lieutenant-Governor in Council to pas s
the required order in council was given Crosina . The total flow
of Five Mile Creek is not sufficient to satisfy the requirement s

of said licences .
The appeal was argued at Vancouver on the 4th and 5th o f

March, 1925, before MACDONALD, C .J.A., MARTIN, GALLIIIER,
MCPIIII.L IPS and MACDONALD, JJ .A .

Ellis, K.C., for appellant : The right of appeal is under sec-
tion 337 of the Water Act . The record was obtained under th e
consolidation of 1897 . The investigation is under section 30 8
of the present Water Act . We obtained our record in 1899 but
it was not approved by order in council until 1908. The order
in council is not a condition precedent and we submit we are
entitled to priority from 1899 : see Regina v . Hart (1887) ,
2 B.C. 264.

Stuart Henderson, for respondent : An application for a
record for Indians on a reserve is specially provided for b y
section 35 of the Act of 1897 . The chief commissioner, with
the approval of the Lieutenant-Governor in Council may
authorize such a record . This was never done until 1908 .

COURT G E

APPEAL
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COURT OF The consent must be added before it is a record. They hadAPPEAL
— nothing until 1908 . In the meantime we obtained our records

	

1925

	

and they take precedence .

	

June 4 .

	

Ellis, in reply, referred to Quinn v. Beales (1923), 3 W .W.R .

	

THE

	

561 ; Western Canada Mortgage Co., Ltd. v . O'Farrell (1921) ,
DEPART- 1 W.W.R. 121 and on appeal (1921), 2 W.W.R. 626 ; Scott v .
MENT fINDIANN

Tremblay (1923), 1 W.W.R. 1259 at p . 1263 .NDI

AFFAIR S

	

BOARD

	

OF

	

Cur. adv. vull .
INVESTIGA -

	

TION UNDER

	

4th June, 1925 .
WATER ACT

MACDONALD, C .J.A . : In my opinion the appeal cannot suc-
ceed. The Indian agent applied, in 1899, to the commissione r
for a record of water out of the stream in question, and afte r
complying, as I shall assume, with all the provisions of th e
Water Clauses Consolidation Act, R.S.B.C. 1897, Cap . 190, on
his part to be observed, he became, subject to the approval o f
the chief commissioner of lands and works, and the Lieutenant-
Governor in Council, entitled to a water record in pursuanc e
thereof . It was at that time the duty of the commissioner t o
make a report on the application of the Indian agent (se e
section 35(2) (d)) to the chief commissioner, and should the

latter be satisfied that a record should be made, and upo n
obtaining the approval of the Lieutenant-Governor in Council ,
he might authorize the same .

I will assume, though there is nothing in the case to shew it ,
MACDONALD,

o a.A . that the commissioner made such report in this case . The
water record, however, appears to have been made on 16t h
August, 1899, but there is nothing in the case to shew any
authority therefor from the chief commissioner, and it is ad-
mitted that there was no approval by order in council, unti l

the 30th of May, 1908, when the order in council was made con-
firming the record as from its date . Other records having been
made between these dates, the respondent, the Water Board ,
held that these intervening records were entitled to priorit y
over that of the Indian agent, and it is from this decision that
the appeal is taken .

The record could not have been made except upon th e
authority of the chief commissioner, and then only with the
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approval of the Lieutenant-Governor in Council. Both which COURT OF
APPEAL

conditions were absent until 1908. It is clear to me that th e
executive cannot make the approval and authorization retro-

	

1925

active, if on the true construction of the statute, the acts afore- June 4.

said are, as I think they are, conditions precedent to the power

	

TII E

of the commissioner to make the record . It cannot be assumed DEPART -
MENT O F

that the chief commissioner authorized the making of the record INDIA N

in 1899 without the approval of the Lieutenant-Governor in AFFAIRS
v.

Council. I think such authorization, if given, would be in- BOARD OF

effective. It was not the chief commissioner's duty

	

ION IINto authorize
TION UN DE

llER

the making of the record until the approval of the Lieutenant- WATER ACT

Governor in Council had been obtained . As the commissioner

made it without the authority of the chief commissioner, it wa s
a nullity. It must, therefore, be considered to have been made MACDONALD,

only when the requisite power to make it was bestowed, viz . ,
in 1908. The statute, section 17, declares that the record shall
speak from the day on which it was made .

The appeal should be dismissed .

MARTIN, J.A . : I would dismiss the appeal.

GALLIIIER, J .A . : My sympathies are all with the Indians

in this contest ; they on their part, or through their representa-

tive, having done what was required of them, and having enjoye d
their rights which they assumed had been properly granted the m
for a period of five years before Crosina procured his firs t
record, they afterwards find that no order in council, as provided

for in the Act, had been passed approving of the granting o f

the record. This order in council was not passed until 1908 ,
four years after the grant of the first record to Crosin a

(December, 1904), No. 236, and two years after the second

record (October 9th, 1906), No . 288 .
So far as the records before us shew, the matter does not

seem to have been taken up by the superintendent of India n

affairs (Mr. Vowell) with E. Bell, Indian agent at Clinton ,
until October 25th, 1906, nine days after the granting of th e
second record to Crosina . Mr. Vowell then took the matter u p
with the chief commissioner of lands and works, at Victoria, b y

letter on 3rd December, 1906—see letter of April 12th, 1907 .

C.J .A .

MARTIN, J .A.

OALLIIIER,
J .A.

	

-
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Notwithstanding several letters and personal interviews passe d
between Mr . Vowell and the department of lands and works ,
the order in council was not passed until June 20th, 1908 . No
explanation of this is forthcoming and I imagine it would b e
hard to find one, but be that as it may, the first question tha t

confronts us is, was the approval of the Lieutenant-Governo r
in Council a condition precedent to the issuance of a record t o
Indians ? If so, that ends the matter, as no record could b e
deemed to have been issued, at all events, until the order in

council above referred to was passed, and only from the dat e
of such passing .

I have read and reread the Act and have examined such
authorities as seemed to have a bearing on the question, but

have found myself (with regret) unable to conclude that thi s
is not a condition precedent . The appeal must, therefore, be
dismissed.

McPn1LLII.>s, J .A . : This appeal is one from the determina-
tion and order of the Board of Investigation under the Water

Act, and is an appeal brought by the Department of Indian

Affairs . The decision was given on the 14th of October, 1924 .
The determination and order under appeal admit s

"that a valid water record affecting the said claim was made under th e

authority of an Act passed prior to the 12th day of March, 1909, and that ,

under the said water record, the Williams Lake tribe or band of Indians

was granted a right to take and use water from Five Mile Creek, a tributar y

of Williams Lake, for irrigation and domestic purposes on the Sugar Can e

or Williams Lake Indian Reserve, being Reserve No . 1 of the said tribe or

band . "

The admitted record No. 48 was granted by the assistan t
commissioner of lands and works, J . Bowron, to E . Bell, Indian

agent, on August 15th, 1899, and the beneficial user of th e
water has ever since been enjoyed by the Indians, and the wate r
is vital and necessary to the Indians . That in the years 190 4

and 1906, two further records were made by the same assistan t
commissioner, each for 100 inches from the said Five Mile
Creek. The fact now is that the water available is not sufficien t
to satisfy the requirements of all the licences .

The respondent, Lewis J . Crosina, before the Board of
Investigation, objected to the licence to the Indians having
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priority to the licences issued to them in that the approval of th e
Lieutenant-Governor in Council was not obtained for the licenc e
until the 2nd of June, 1908, a date subsequent to the licence s
held by him, and it would appear that the Board of Investigatio n
in its determination and order held that the licence issued to th e
Indians in 1899 should only take precedence from the 2nd of
June, 1908, thereby displacing the record and rendering it sub-
sequent to the records of the respondent Crosina, they bein g
given precedence respectively the 5th of December, 1904, an d
the 9th of October, 1906, the result being that the prior record
granted to the Indians, viz ., in 1899, is rendered valueless owing
to insufficiency of water—for records obtained in one case fiv e
years after and in the other, seven years after the record mad e
to the Indians, of which the respondent Crosina must be held
to have had notice .

Now, the short point is this : did the Board of Investigation
arrive at a proper conclusion in holding that the record grante d
to the Indians was only entitled to be given effect upon the dat e
of the approval of the record, viz ., on the 2nd of June, 1908 ?

The section of the Act which governs in the consideration o f
the point is section 35, of the 'W ater Clauses Consolidation Act,
1897. The order in council granting approval of the record t o
the Indians reads as follows : [The learned judge here set out
the record and continued] .

The record may be made by the chief commissioner of land s
and works, or, as here, by the assistant commissioner, who ha s
equal authority (see section 2, interpretation section of the Act) .
A multitude of matters have to be gone into and examination s
had. This had to precede the approval by the Lieutenant -
Governor in Council . It was only after all this was done that
the approval could be applied for . That there was delay in
obtaining the approval did not really work any injury to anyone .
The record being made, the water has been used by the Indian s
for years . This was a matter of general public knowledge an d
unquestionably was known to the respondent, Crosina ; in any
case, he was affected with notice, the record being made by th e
proper officer and of record in the public office . The objectio n
taken is one absolutely without merit, and with no equity to
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support it . Further, the deprivation of the right to the wate r

APPEAL so long enjoyed by the Indians, works grave injury to them .

1925

	

It is, therefore, a case calling for the application of the strictes t

June 4 . principles of law, as the decision arrived at by the Board o f

Investigation in its result is destructive, upon the facts, o f
THE

DEPART- natural justice . The approval of the Lieutenant-Governor i n
INDIAN

AFFAIRS Council would be obtained upon the motion of the chief com-

BOARDV . OF
missioner of lands and works, not the motion of the Indian

INVESTIGA- department, and it might well be that the Indian departmen t
TloNUrrnER would reasonably assume that the requisite approval was in du e
WATER ACT

course obtained . That it was not obtained until the 2nd of

June, 1908, was not the default of the Indian department .
The question is, as I have above indicated, whether the approva l
is confirmatory of the record in favour of the Indians made o n

the 15th of August, 1899 ? In my opinion it is . The approval

cannot be said to be at all a condition precedent to the recor d
being made, as of necessity it must follow the making of the
record, and the statute is silent as to when the approval of th e

MCPHILLlrs, Lieutenant-Governor in Council must be obtained . I know of
J .A . no authority which holds that in a situation such as this, wher e

a bare approval is to be obtained, that the approval may not

be obtained at any time. Had the Legislature enacted that th e

approval should be obtained within a stated time after th e
making of the record, then there would be no question of th e
necessity for approval within that time . Here, however, th e

statute is silent. Only two cases were referred to upon the argu-

ment at this Bar bearing upon the point, and they would both

appear to be helpful, if not determinative, of the point agains t

the respondent. In Regina v . flail (1887), 2 B.C. 264, Mr .
Justice McCurlaIiv, a most eminent and learned judge, held

that where an appointment was to be made by a municipa l

corporation subject to the consent of the Lieutenant-Governo r
in Council, that it was immaterial whether the assent of th e
Lieutenant-Governor in Council was obtained before or afte r

the resolution of the municipal council . At p. 267, the learned

judge said :
"It seems to me the resolution was complete before such assent wa s

given, but I think further that it is immaterial in what order the action
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of the Council and of the Lieutenant-Governor took place . What is

required is the consent of both ."

Here we have the record duly made and later it is true, six
years later, the approval .

When local conditions are considered and the vastness of thi s

Province, it may well be said that what is looked to is, first, th e
record and that is notice to the world ; the approval bein g

obtained will complete the matter, but surely the record bein g

made is not to be defeated by delay in obtaining the approval ,

a matter subsequent, and one unquestionably of delay unde r

the best of conditions. In Quinn v. Beales (1923), 3 W.W.R.

561, there is some analogy. The head-note well indicates the

effect of the decision . It reads as follows :
"The omission to obtain leave to commence action, as required by The

Drought Area Relief Act, Alta ., 1922, Ch . 43, Sec . 8, which provides tha t

no action	 shall hereafter be taken or continued without the leav e

of a judge,' does not necessarily make the proceedings taken before leav e

is obtained a nullity. The judge may grant such leave at trial so as t o

give effect to the proceedings already taken and such leave may be s o

given by a Supreme Court judge . The circumstances in question were held

to be such as to warrant such leave being given by the Supreme Cour t

judge on application therefor at trial of the action . (Western Canada
Mortgage Co . Ltd . v . O'Farrell ([(1920)], 16 Alta. L.R . 429 ; (1921), 1

W.W.R. 121 ; (1921), 2 W.W .R . 626 ; Scott v. Tremblay (1923), 1 W .W .R.

1259 ; Snowden v . Baker (1922), 3 W .W .R. 1002 ; Vanstone v . Wiles
(1923), 1 W.W .R . 832, cited) . "

To graphically portray the matter, if the decision unde r

appeal is correct, then this in illustration might have been the
fact and the record in favour of the Indians defeated : A
applies on the 16th of August, 1899, the day after the Indians '

record, and is given a record. Plainly the approval of th e

Lieutenant-Governor in Council could not have been obtaine d
by then, the record being in distant Cariboo, nevertheless, if thi s
was the fact A's record would have precedence. This result

cannot have been the intention of the Legislature, it would b e
manifest absurdity. In The Duke of Buceleuch (1889), 15

P.D. 86, Lindley, L .J., at p . 96, said :
"You are not so to construe the Act of Parliament as to reduce it t o

rank absurdity. You are not to attribute to general language used by th e

Legislature, in this ease any more than in any other case, a meaning that
would not only early out its object, but produce consequences which to th e
ordinary intelligence are absurd . You must give it such a meaning as wil l
carry out its objects ."
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In my opinion the record in favour of the Indians, havin g
APPEAL

received the approval of the Lieutenant-Governor in Council ,
1925

	

was and is effective from the date of the record, viz ., from the
June 4 . 15th of August, 1899 ; the determination and order of th e

THE

	

Board of Investigation in so far as precedence in the licence to
DEPART- the Indians is stated to be of the 2nd of June, 1908, should b e
MENT O F
INDIAN reversed and the date of precedence in the licence should b e

AFFAIRS amended to read the 15th of August, 1899 .
v.

BOARD OF

	

The appeal, in my opinion, should be allowed .
INVESTIOA-
TION UNDE R
WATER ACT MACDONALD, J .A . : The original water record number 4 8

for 100 inches of water from Five Mile Creek) was, if valid ,

issued on August 15th, 1899, pursuant to section 35 of Cap .

190, R.S.B.C. 1897 . Under that section, the chief commissione r

of lands and works, with the approval of the Lieutenant-

Governor in Council, might authorize the issuance of a record .
Statutes often confer on the minister of a single departmen t

authority to do certain acts on his own initiative. Other

MACDONALD,
statutes, in the express limitation of that power, require the

J.A. assent of the executive council as evidenced by an order in

council before a valid exercise of a power can be made . When

we have such a statutory requirement it must be strictly fol-

lowed, otherwise the act of the chief commissioner has no lega l

effect . No valid water record, therefore, was authorized in

1899. It was not possible either for the appellant to acquir e

title to the water by user for a number of years . That right

being purely statutory, could only be acquired in the manne r

laid down by the statute .

An order in council was passed in 1908 purporting to validat e

this alleged water record as of the date of issuance . In the

meantime, however, the respondent Crosina obtained two vali d
water licences for the diversion of 100 inches of water from th e

same creek. The total flow is insufficient to satisfy the require-

ments of the appellant tinder this so-called record number 4 8
and of the respondent under the licences referred to . This

order in council not only had nothing to operate on, as it pur-
ports to validate a record in name only, but there was in fac t

no statutory authority for passing it . Even if it may be looked
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upon as a belated order, meant to take the place of the orde r
which should have been obtained in the first instance unde r
section 35 of Cap. 190, R.S.B.C. 1897, it could not remedy an

omission in the nature of a condition precedent . Possibly if th e
respondent had not acquired rights in the meantime this orde r
in council might validate the original record from the date o f
its issuance, i.e., 1908, but it is not necessary to decide that
point. The respondent's rights were acquired at a time when
there was no valid prior record standing in his way . I would
dismiss the appeal.

COURT OF
APPEAL

1925

June 4 .

TnE
DEPART-
MENT OF
INDIA N

AFFAIRS
v . .

BOARD OF
INVESTIOA -
TION UNDE R
WATER ACT

Appeal dismissed, McPhillips, J .A. dissenting.

Solicitors for appellant : Ellis & Brown.

Solicitor for respondent : Stuart Henderson .

PETER v. YORKSHIRE ESTATE COMPANY LIMITED COURT OF

AND THE YORKSHIRE AND CANADIAN

	

APPEAL

TRUST LIMITED.

	

1925

June 4.
Workmen's Compensation Act —Damages—Personal injuries— Action to 	

recover—Order of Board that plaintiff comes within Act—Application

	

PETER

to dismiss action—Refused—Appeal—R.S.B .C . 1924, Cap . 278, Secs . 4,

	

V.

11(4), 12(3) and 74(j) .

	

STATE IRE
ESTATE Co .

The plaintiff, who was employed as a salesman by a company occupyin g

offices as tenants in a building, was injured through the falling of on e

of the elevators in said building after leaving his employer's offices.

He brought action for damages against the owners of the building . On

the application of the defendants the Workmen's Compensation Boar d

made an order declaring that the accident was one in respect to whic h

the plaintiff has a right to compensation under the Act . An applica-

tion by the defendants for dismissal of the action on the ground tha t

it is barred by the Workmen's Compensation Act was dismissed.

Held, on appeal, reversing the decision of MORRISON, J ., that under the Ac t

the Board has exclusive jurisdiction to inquire into and determine th e

facts and the law and the Board did determine that the plaintiff's right
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to compensation came within the Act, and the appeal should be allowe d
APPEAL

	

and the stay granted .

A PPEAL by defendants from the order of AfoRRIsoX, J. of
the 2nd of April, 1925, dismissing an application that the actio n
be dismissed being barred under the provisions of the Work -
men's Compensation Act : see 35 B .C. 431. The plaintiff was
an employee of one of the tenants of a building belonging to
the defendant Company and he brought action for injuries
sustained through the falling of an elevator in said building.
After the commencement of the action the Workmen's Com-
pensation Board, on the application of the defendants mad e
an order declaring that the plaintiff was at the time he sustaine d
the injuries a salesman exposed to the hazards incident to th e
industry in which he was employed ; that the accident arose
out of and in the course of his employment and was one i n
respect to which he has a right to compensation under the Act .

The appeal was argued at Vancouver on the 28th and 29t h
of April, 1925, before MACDOtiALD, C .J .A., MARTIN and 1IAc-

DONALD, JJ.A.

McPhillips, K.C., for appellants : There is inherent juris-
diction to stay proceedings : see Annual Practice, 1925, p . 413 ;
The Dominion Canners v. Costanza (1923), S .C.R. 46. That
the Court has jurisdiction to review see Ati7,aelleton e . Swif t
(191 .3), 2 K.B. 304. Under the Act the Board has exclusive
jurisdiction.

Alfred Bull, for respondent : At the outset we took objection
to the jurisdiction : (1) The plaintiff is not a workman but an

Argument employee ; (2) the injuries were not sustained during the cours e
of his employment ; (3) the Board has jurisdiction only in a
case where the workman was suing his employer and. not wher e
he is suing a third party . Leaving a building after work i s
not "in the course of employment " : see St . Wens Colliery Co .

v . Hewitson (1924), A.C. 59 . We never came within section
74, it is a case where the Board was never intended to hav e
jurisdiction. . The Court will be slow to deprive the Courts o f
their ordinary jurisdiction : see Balfour v . Malcolm. (1842) ,

8 Cl . & F. 485 at p. 500 ; Oca t v . 13rearey (1877), 2 Ex. D.

1925

June 4.

PETER

v .
YORKSHIR E
ESTATE CO .

Statement
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346 at p . 348 ; Toronto Railway Company v. Toronto City COURT OF

(1920), A .C. 455 at p. 461 ; Jacobs v. Brett (1875), L .R. 20

Eq . 1 ; Maxwell on the Interpretation of Statutes, 6th Ed .,

	

1925

149 and 235-6 ; Blackwood v. The Queen (1882), 8 App. Cas. June 4 .

82 at p . 94 ; C, ookney v. Anderson (1863), 1 De U.J. & S . 365 ;

	

PETER

Regina v . Bolton (1841), 1 Q.B. 66 at p . 72 ; The Queen v .

	

v
YORKSHIR E

Cowiuissioners for Special Purposes of the Income Tax (1888), ESTATE Co .

21 Q.B.D. 313 at p. 319 .

McPhillips, replied.

Cur. adv. volt.

4th June, 1925 .

MACDONALD, C .J.A . : Part I. of the Workmen's Compensa-

tion Act, Cap. 278, R.S.B.C. 1924, Sec . 4, brings enumerated
classes of industries within its scope, among them being the
operations of warehouses and of passenger elevators . The same

section excludes from the operation of this Part "travellin g

salesmen. " Section 12(3) empowers the Compensation Board,
when an action has been brought, to determine on the applica-
tion of any party thereto "whether the action is one, the right

to bring which, is taken away by the Act . " By section 11 (1 )

the workman is given the right, when the injury was cause d
by one not his employer, to elect whether he will sue the wrong -

doer or take compensation under the Act, but by (4), when such MACnoNALO,
C .J .A .

other is an employer within the scope of the Act (though no t
the injured person's employer), the workman cannot sue hi m
but must proceed for compensation.

The plaintiff's employers are within the scope of the Act.

They operate a warehouse. The defendants are also within the
scope of the Act. They operate a passenger elevator, upon which
the plaintiff was injured. The plaintiff at the time of the injury
was employed as a salesman. The question whether he was a
"travelling salesman" was, I think, for the Board to determine .

Section 12 (3) enacts :
``Where an action in respect of an injury is brought against an employe r

by a workman or dependant, the Board shall have jurisdiction upon th e

application of any party to the action to adjudicate and determine whethe r

the action is one the right to bring which is taken away by this Part, an d

such adjudication and determination shall be final and conclusive ; and if
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a perpetual stay of the action . This motion he dismissed, and
YORKSHIRE from that dismissal this appeal has been taken .
ESTATE CO .

In addition to the finality declared by said section 12 (3) ,
section 74 gives the Board power to determine (1) (h), whether
or not any industry or any part, branch, or department of an y
industry is within the scope of this Part, i .e ., Part I ., and (i) ,
whether or not any workman in any industry is within the scop e
of this Part, and entitled to compensation thereunder . It
further declares that the decision of the Board thereon shal l

MACOOnALD . be final and conclusive, and that it shall have exclusive juris -
aJ .A .

	

diction to inquire into, hear and determine the facts and the law.
We have been referred to a number of authorities upon th e

construction of statutes, but, in my opinion, there is really n o
room for construction here ; there is nothing ambiguous which
calls for construction . The Board must be held to have deter -
mined decisive questions of fact and law ; that the plaintiff wa s
not a "travelling salesman," that his employer was within th e
scope of the Act, if that were necessary to be determined, and
that defendants were within the scope of the Act.

The appeal should be allowed and the stay granted .

MARTIN, J .A . MARTIN, J .A . : I agree in allowing the appeal.

MACDONALD, J .A. : We are asked to reverse the order of th e
Workmen's Compensation Board, in staying an action brough t
by the respondent against the appellants under the circum-

stances disclosed in evidence . Reading the sections we wer e
referred to, it would appear clear that the Board had exclusiv e

MACDONALD, jurisdiction to finally determine all the questions of law an d
J .A . fact involved and to make the order complained of . Since the

decision of the Supreme Court in The Dominion Canners v .

Costanza (1923), S.C.R. 46, where sections of the Ontari o
Act, not differing in material points from our own, were con-
sidered, the matter is beyond dispute . Mr. Bull contended tha t

COURT OF the Board determines that the action is one the right to bring which i s
APPEAL

taken away by this Part the action shall be for ever stayed . "

1925

	

The Board did, on defendants ' application, determine that th e

June 4 . plaintiff's claim was within the scope of Part I . of the Act.
The defendants then moved a judge of the Supreme Court for

PETER
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the Board had no jurisdiction to stay the action on these

grounds : (a) That respondent being a travelling salesman wa s

not a workman within the scope of Part I. of the Act ; (b) that
in any event it is only when the accident occurs in the course
of employment that the Board have jurisdiction and here the

accident occurred in an elevator after leaving his work ; (e) that
it had jurisdiction only when the workman was suing his em-
ployer, not as here a third party with whom he had no relations
whatever.

Questions of fact are involved in these objections and it wa s
argued that the Board cannot give itself jurisdiction by wrongl y
deciding facts which, if rightly decided, would shew that the y

had no jurisdiction at all . For example, they cannot in an

arbitrary fashion say that the respondent is not a travelling
salesman when the evidence clearly shews that to be his occupa-
tion ; nor can they say that injuries were received in the course
of employment when in fact and in law they were not . The

argument appears plausible, but its answer depends upon th e

construction of the pertinent sections of the Act and the inten -
MACDONALD,

tion of the Legislature. The respondent is within section 12,

	

J .A .

subsection (3) . He brought action against not "his employer"

but "an employer, " viz ., the appellants . Therefore, the Board

can determine, upon the application of one of the parties ,
"whether the action is one the right to bring which is taken
away by this Part." Turning to section 74, we find the Boar d
have exclusive jurisdiction "to inquire into, hear, and determine
all matters and questions of fact and law arising under this
Part." If, therefore, the question of fact and law involved i n
this action are covered by sections of the Act found in Part I .

the Board have exclusive jurisdiction to determine all such ques-
tions of fact and law, and whether they decide rightly or
wrongly the Court cannot interfere. The Board have exclusive
jurisdiction in this regard. It was argued by the responden t
that the facts in the case at Bar do not bring him within th e
ambit of section 74 . Reading section 74, and subsections (i )
and (j) there can be no doubt that this contention is not sound .

They have exclusive jurisdiction under section 74, subsectio n
(1) (i) to determine "whether or not any workman in any in -

7 5

COURT O F
APPEAL
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PETER
V .
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ESTATE Co .
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COURT OF dustry within the scope of this Part is within the scope of this
APPEAL
-- Part and entitled to compensation thereunder ." The industr y
1925

	

in which respondent worked is within section 4 of the Act ,
June 4. while tinder section 74, subsection (1) (j), the Board deter -

ESTATE Co. 11, the appellant is "an employer ." It is "an employer" within
the scope of this Part (section 11 (4) ) . The Act contemplate s
just such a case as we have here .

As to whether or not respondent is a "travelling salesman, "
and therefore beyond the reach of the Act, that is another ques-

tion of fact . The Board might wrongly decide such a question ,
MACDONALD, but the Legislature thought fit to enact that such a finding "shal l

s'A '

	

not be open to question or review in any Court" (section 74) .
It was argued that section 74 only covers questions arising

"under this Part" of the Act, and did not give authority to the
Board to deal with a matter in the Courts . Section 12, sub -
section (3), answers this contention .

I would allow the appeal.
Appeal .allowed .

Solicitor for appellants : L. G. _McPhillips.

Solicitor for respondent : Alfred Bull.

IN RE LEGAL PROFESSIONS ACT AND A . E. BECK,
A SOLICITOR .

1925

	

Solicitor and client—Disputed retainer—Evidence of solicitor's services

June 4 .

	

being accepted to end of litigation — Implied contract —Shifting o f
burden of proof—R .S .B .C . 1924, Cap. 136, Sec . 85.

IN RE LEGA L
PROFESSIONS Where a client has accepted a solicitor's services and has sought to b e

ACT AND

	

benefited thereby, an implied contract is created that he should pay
A. E . BECK

the solicitor according to the fees chargeable by a solicitor, and this

implied contract can only be destroyed by satisfactory evidence tha t

the usual fees are not payable, the burden of sheaving that the usua l

result would not follow from such employment resting on the clien t

(MARTIN, J .A . dissenting) .

APPEAL by W. H. Gallagher from the order of MACDONALD ,
Statement

J. of the 5th of January, 192i, allowing the appeal from the

PETER mine "whether or not any person, firm, or body corporate is a n
v

	

employer within the scope of this Part ." Turning to section
YORKSHIRE

COURT OF
APPEAL
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registrar's report made in pursuance of an order of HUNTER, COURT OF
APPEAL

C.J .B.C. of the 17th of March, 1924, at the instance of A. E .

Beck, a solicitor, whereby it was ordered that the solicitor's bill

	

1925

of costs be taxed reserving to the client the right to dispute such June 4 .

taxation and retainer. The registrar concluded there was only IN RE LEGAL

a qualified retainer, that Mr . Beck had been paid in full and he P E S~s
TO

x s

did not tax the bills submitted . In May, 1917, Gallagher was A. E. BEC K

sued by one Shaw and he instructed Beck to act temporaril y
as his solicitor until he retained another solicitor . Beck acted

for him in the ease and Gallagher made a payment of $50 to
him in December, 1918, and a further payment of $50 in
November, 1919. Then on consultation, it was decided t o
employ W. S. Deacon as counsel and Mr . Deacon was paid $60 0

for his services . Gallagher did not employ any other solicito r
and Beck continued to act for him to the end of the case whe n
Gallagher paid him another $200 . Beck claimed a balance due

Statement

him of $2,208.08 of which $1,547 .18 was for services in con-
nection with the case of Shaw v. Gallagher. It was held by
MACDONALD, J. that there was a general retainer, that Gallaghe r
had accepted Beck's services throughout the litigation, that a n
implied contract had been created whereby he should pay Beck
according to the fees chargeable by a barrister and solicitor, an d
that the burden of sheaving the usual result would not follo w
was on the client.

The appeal was argued at Vancouver on the 15th and 16t h
of April, 1925, before MACDONALD, C .J.A., MARTIN, GALLIIIE R

and MACDONALD, JJ.A .

Mayers, for appellant : The work was concluded in 1919 ,
and Gallagher paid Beck $200 which was accepted as payment

in full. It was not until 1924 that Beck put in this bill that
he claims he is entitled to under a full retainer . There was no
written retainer in which case the client ' s evidence should be Argument

accepted : see Mac(aill di Grant v . Chin Low You (1914), 19

B.C. 241 ; Ise Paine (1912), 28 T.L.R. 201 ; Pickup v .

Thames Insurance Co . (1878), 3 Q.B.D. 594 at p . 600.
Backe, for respondent : Beck acted for Gallagher from th e

beginning to the end of this case with his assent. He never
employed another solicitor. Ile is entitled to be paid for his
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COURT OF services and the burden is on Gallagher to shew he is not : see
APPEAL

Woodworth v . Gold, Nov. 16, 1915, not reported . Where a

	

1925

	

professional person is engaged there is the presumption that h e
June 4 . is to be paid for his services : see Halsbury's Laws of England ,

IN RE LEGAL Vol. 28, p . 868, par . 1532. By section 85 of the Legal Pro-
PROEESSIONS fessions Act he is entitled to the fees prescribed in the tariff .

ACT AN D
A . E . BECK There is ample evidence in this ease to bring it within Mac-

donald v . Bellhouse (1920), 1 W .W.R. 597 .
Mayers, replied .

Cur. adv. vult .

4th June, 1925 .

MACDONALD, C .J .A . : It appears that one, W. H. Gallagher ,

intending to employ another solicitor to defend an action, asked
Mr. Beck, who was his general solicitor, to defend the actio n

pending the employment of such other solicitor . This Mr .
Beck did, but Gallagher did not employ another solicitor, an d
by his conduct permitted matters to go along as they had com-
menced, with Mr . Beck acting as his solicitor in the action all

the way through .

The registrar appears to have been under the impression tha t
Mr. Beck was acting, as he put it, "nominally," and on that
assumption accepted Gallagher 's evidence of a settlement a t
$200. There is no evidence at all to support this . The $200

MACDONALD, was paid and accepted on account merely. The situation was ,
C .J .A . as stated above, that the solicitor was originally acting no t

nominally but temporarily, and that the retainer was continue d
to the end of the litigation and became a complete retainer .

There is no contention at all that Gallagher was not to pay the
fees of a solicitor, and under the circumstances above recited ,
Mr. Beck being the only solicitor, the necessary inference fro m
their relationship and from the evidence spewing it, is, tha t
he was to receive the fees to which a solicitor would be entitle d
under the tariff . On appeal to a judge, the appeal was allowed ,
and, I think, rightly so .

Some stress was Iaid upon Mr . Beck's delay in presenting and
insisting upon payment of his bill, but a creditor is not to los e
his right by delay, short of the bar of the Statute of Limitations .

MARTIN, J .A. MARTIN, J.A . : With every respect for the contrary opinion
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of my learned brothers, I nevertheless think this appeal shoul d

be allowed and the finding of the registrar (set out in his certifi-

cate upon the reference to him) which was reversed by the
learned judge appealed from, restored, because, having regard

79
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June 4 .

to the onus which lay upon the solicitor to prove the retainer IN RE LEGAL

he sought to recover upon, he had failed to do so to the proper PROFESSION S
ACT AN D

satisfaction of the registrar . The matter, undoubtedly, was a A . E . BECK

difficult one to deal with, but I see no justification for disturbin g

the result reached by the registrar who, upon the evidenc e

adduced before him, was warranted in finding as he did, in

GALLIHER, J .A . : I think the learned trial judge came to the
right conclusion. I also agree in the view taken by the Chie f
Justice, whose reasons I have read.

The appeal should be dismissed .

MACDONALD, J .A. : Further examination confirms , the view

I held at the close of the argument, that the appeal should b e

dismissed .
The point in issue is, did the solicitor receive a retaine r

entitling him to solicitor and client fees as against W. H.

Gallagher, for whom he was acting, or were his services subjec t

to a special contract for a limited amount which has been paid ?
The registrar fell into error in saying :

"I am of opinion that the onus was on Mr . Beck to prove a general

retainer to do the work the subject-matter of the bill of costs for th e

usual fees and that he had not done so. "

He is right as to the onus in the first instance, but shoul d
have found that it was fully discharged by the evidence given
by Mr. Beck . It then devolved upon Mr . Gallagher to prove
the special contract alleged . It is true that where there is n o
written authority weight must be given to the denial of th e
party against whom the account is rendered rather than th e
affirmation of the solicitor . MacGill Grant v . Chin Yow You

MARTIN, J .A.
effect, that the matter was covered by the special arrangement
set up by the client in substitution for the original retainer

which was intended as a temporary arrangement only and no t
as one to confer authority to conduct the proceedings to a
conclusion.

OALLIHER ,
J.A.

MACDONALD ,
J .A.
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COURT OF (1914), 19 B.C. 241. But the evidence does not disclose a
APPEAL

specific denial of the retainer nor a definite assertion of a

	

1925

	

special contract for limited services . Apart from Mr. Gal-
June 4. lagher's actions, which were only consistent with the usua l

l RE LEGAL employment, he did not say that he arranged at the outset fo r
PROFESSIONS a special contract at a specified amount . The nearest approac h

ACT AN D
A. E . BECK in his evidence to such a contract of service is where he testifie d

that Mr. Beck said to him, "I will act nominally and help you
out . " What he meant by that expression (if he used it) is no t
clear, but this passing remark certainly does not disclose a con-
cluded contract of a limited nature . Mr. Gallagher's evidence
shews that Mr. Beck was to act nominally for him until he
could select counsel—that is, that he should do the work of bot h

and, after counsel was engaged, continue, as he did continue t o
act, as solicitor and junior counsel at the trial . No where does
he assert that there was a special arrangement for less than th e

MACDONALD ,

	

J .A .

	

regular fees .

While weight must be given to the denial of the client, ye t
it must be a specific denial, not a series of statements which ,
taken as a whole, are, in effect, consistent with the solicitor ' s
claim. It was suggested that the fact that 31r . Beck did no t
render his bill for over three years after the work was com-
pleted supports the claim that he had been paid in full, in
pursuance of a special arrangement . Dilatoriness in rendering
accounts is not proof that the services charged for were no t
performed. Ile was asked by counsel for Mr. Gallagher for
an explanation of the delay, and when proceeding to explai n
was interrupted by another question on a different point . On
the whole, I am satisfied that the registrar came to his conclusion
upon wrong principles.

Appeal dismissed, .Martin, J .A . dissenting .

Solicitors for appellant : Ifa nilton Read d• Paterson .

Solicitors for respondent : 11 . W . Bneke d' Co .
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APEX LUMBER COMPANY LIMITED v. JOHNSTONE .

Bankruptcy—Claim as secured creditor—Contract for supply of timber —
Moneys advanced—Purchaser's lien—Bill of sale—Right of appeal—
Can. Stats. 1919, Cap . 36, Sec. 74 .

COURT OF
APPEA L

192 5

June 4 .

APEX
The plaintiff entered into a contract in July, 1923, with T . & V. for delivery LUMBER Co .

of 300,000 feet of lumber at a certain price, and at the same time

	

v .

advanced T. & V. moneys to carry on the work said moneys being J0HN5T0N E

secured by promissory notes . On the 13th of August, 1923, T. & V .

gave the plaintiff a bill of sale for 100,000 feet of lumber and on th e

13th of September following T . & V. assigned for the benefit of their

creditors without delivery of the lumber . The trustee in bankruptcy

refused to recognize the plaintiff's claim as a secured creditor and on

an issue it was held that the plaintiff had a purchaser's lien upon th e

lumber in question .

Held, on appeal, reversing the decision of MCDONALD, J ., that the moneys

were advanced as a loan to enable T . & V . to carry out the contract

which is inconsistent with the claim for a lien ; further the taking o f

a bill of sale as security and claiming to rank as a secured credito r

by reason thereof is also inconsistent with the claim for a lien .

Levy v . Stogdon (1898), 1 Ch . 478 ; and Rose v. Matson (1864), 10 H.L .

Cas . 672 distinguished.

A judge in bankruptcy allowed the plaintiff's appeal from the denial o f

the authorized trustee of its right to rank as a secured creditor with

respect to a contract with the assignees for the purchase of lumber an d

advances made thereunder. On appeal by the trustee to the Court of

Appeal a preliminary objection that there was no jurisdiction to

entertain the appeal was dismissed (MACDONALD, C .J.A. and MAC -

DONALD, J .A . dissenting) .

In re Motherwell of Canada (1924), 5 C .B .R . 107 distinguished.

APPEAL by defendant (trustee of Tuplin & Van Buskirk )

from the decision of MCDONALD, J . of the 28th of August ,

1924. On the 4th of July, 1923, Messrs . Tuplin & Van Buskirk

entered into a contract to deliver the Apex Lumber Compan y

Limited 300,000 feet of soft pine at a certain price. In order

to assist Tuplin & Van Buskirk to carry out the contract the Statemen t

Apex Lumber Company Limited advanced them $1,684 .50 for

which Tuplin & Van Buskirk gave promissory notes aggregatin g

that amount. On the 13th of August, 1923, Tuplin & Van

Buskirk gave the Apex Lumber Company Limited a bill of sale

6
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COURT OF for 100,000 feet of the lumber . On the 13th of September
APPEAL

following Tuplin & Van Buskirk assigned for the benefit o f
1925

	

their creditors. The trustee in bankruptcy concluding the bil l
June 4 . of sale was invalid sold the logs, and refused the Ape x

APEX

	

Lumber Company's preferential claim for $1,801 .07. On the
LUMBER (o . application of the Apex Lumber Company Limited it wa s
Jox_sTONE ordered that the parties proceed to trial on the issues : (1 )

whether the 100,000 feet of lumber was the property of the
Apex Company ; (2) whether said company was entitled t o
specific performance of the contract of the 4th of July, 1923 ;

Statement
(3) whether said company was a secured creditor in respect o f

moneys advanced . It was held by the trial judge that the com-
pany had a purchaser's lien upon the 100,000 feet of lumber
and the taking of the bill of sale had not the effect of invali-
dating or releasing the lien .

The appeal was argued at Vancouver on the 12th, 13th an d
16th of March, 1925, before MACDONALD, C.J.A., MARTIN ,

GALLIHER, MCPHILLIPS and MACDONALD, M.A .

Craig, K.C., for appellant.

Mayers, for respondent, raised the preliminary objection tha t

there was no appeal . This case is the same as In re Kamloops

Copper Co . and City of Kamloops (1925), 35 B .C. 243, where
the Court divided so that decision is not binding : see Stanstead

Election Case (1891), 20 S .C.R. 12 at p . 20. We submit tha t
In re Motherwell of Canada (1924), 5 C.B.R. 107 should b e
followed. The total assets are less than our claim, and if w e
are not secured we get nothing.

Craig, contra : The Motherwell case is entirely distinct : see
Re Cecilian Co . Limited (1922), 51 O.L.R. 649 ; Re F. E.

West & Co . (1921), 50 O.L.R. 631 ; Re Auto Experts Limited .

Ex parte Tanner (1921), 49 O.L.R. 256 ; Re Morris (1923) ,
53 O.L.R. 36 ; Re Goldstein, ib ., 60 ; Re Specialty Bags Co . ,

ib ., 355 ; Re Lipson, ib ., 399 and on appeal (1924), 55 O .L.R.
215 . As to following a judgment on an equal division of th e
Court see St. Lawrence Underwriter 's Agency of the Western

Assurance Company v. Fewster (1922), 63 S .C.R. 342 .

MACDONALD, C .J .A . : An affidavit must be filed before it ca n

Argument
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be used and notice at least must be given the other side . Judg- COURT O F
AppEAL

went reserved on the preliminary objection .

	

—

Craig, on the merits : Tuplin & Van Buskirk assigned before

	

1925

the delivery of the lumber and it was held the Apex Lumber 	 June 4.

Company Limited had a purchaser's lien on the lumber. The ArEx

contract is inconsistent with the right of lien and he cannot set Lunzv . Co ,

up a right of lien : see Chase v. Westmore (1816), 5 M. & S . JOHNSTON E

180 ; Crawshay v . Homfray (1820), 4 B . & Ald. 50. The
money advanced by the Apex Company was advanced as a loan ;

it never became purchase-money. If they had a lien they lost
it by accepting a bill of sale : see In re Morris (1908), 1 K.B.
473 ; Mason v . Morley (No . 1) (1864), 34 Beay. 471 ; Hals-
bury's Laws of England, Vol . 19, p . 28, par . 44. Next, the
lien was lost by the course of conduct of the parties . The
lumber has been sold and the lien is gone . After claiming under
the bill of sale he cannot then claim under a lien which is in -
consistent : see Boardman v. Sill (1808), 1 Camp . 410(n.) ;
Weeks v . Goode (1859), 6 C.B. (N.s.) 367 ; Parsons v. Equit-

able Investment Company, Limited (1916), 2 Ch . 527.

Mayers : The Apex Lumber Company furnished all the Argument

money from the inception . The bill of sale strengthens our
position. We have a lien on the whole of the logs : see Holroyd

v . Marshall (1862), 10 H.L. Cas. 191 at p . 209 ; Macdonald

v . Eyles (1921), 1 Ch . 631 at p . 638 ; Collyer v. Isaacs (1881) ,

19 Ch. D. 342 ; Swainston v. Clay (1863), 32 L.J., Ch. 503

at pp. 506-7. The trustee is in the same position as the bank-

rupt : see In re Stucley. Stucley v. Kekewich (1906), 1 Ch.

67 at pp . 75 and 83 . In case of purchaser's lien on persona l

estate see Levy v . Stogdon (1898), 1 Ch . 478 . He cannot take

a higher position than the bankrupt : see Ex pane Holthausen.

In re Scheibler (1874), 9 Chy. App. 722 at pp . 726-8 ; Pearce

v. Bastable 's Trustee in Bankruptcy (1901), 2 Ch. 122 at p.
125. The principles of possessory liens do not apply . On the

question of waiver of lien see Fisher v . Smith (1878), 4 App .

Cas. 1 at p. 6 ; Angus v. McLachlan (1883), 23 Ch . D. 330 ;
Bank of Africa v . Salisbury Gold Mining Company (1892) ,

A.C. 281 at p. 284 ; In re Morris (1907), 77 L.J ., K.B. 265 .
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A bill of sale may be good although not within the Act : see
Greenburg v. Lenz (1905), 12 B.C. 395.

Craig, replied .

Cur. adv. volt .

JOHFsTONE MACDONALD, C .J.A . : The plaintiffs claim to be entitled t o
rank on the bankrupt's estate as preferred creditors . This claim
was disallowed, whereupon they appealed to a judge of the
Supreme Court who accepted their contention.

The authorized trustee now appeals . A preliminary objection
was taken that no appeal would lie since, as contended, no sum
of money is involved in the appeal .

This question came before us for decision in In re Kamloops
Copper Co. and City of Kamloops, not yet reporte', but
the Court being equally divided in opinion the question was no t
then settled . In that case I thought the objection well taken ,
and now see no reason for changing my opinion. The decision
of the Appellate Division of the Supreme Court of Ontario i n

'`'c'' ALD, In re Motherwell of Canada (1924), 5 C.B.R. 107, was relied
upon in support of the objection. The report of that case does
not make it very clear as to what was the ground of the decisio n
—whether it was based merely upon the fact that the appea l
was to set aside an order substituting a creditor for the trustee ,
a preliminary to an appeal on the main question, or whether i t
went to the principal question, the right to prosecute an appeal
in view of section 74 of The Bankruptcy Act .

I think the ease most nearly in point, and one which n o
doubt the Court had in mind in giving its decision in Cushing
Sulphite-Fibre Co. v. Cushing (1906), 37 S.C.R . 427, is Tous-
signant v . County of l icolet (1902), 32 S.C.R . 353. There
the proces-verbal would impose an obligation upon the appel-
lants amounting to over $2,000. \Ir. Justice Taschereau, de-
livering the judgment of the Court, at p . 354, said :

The fact that the moms-verbal attacked by the appellant's action may
have the result to put upon them the cost of the work in question, alleged
to be over $2,000, does not make the controversy one of $2,000 . There i s
no pecuniary amount in controversy ; in other words there is no controversy

Since reported, 35 B .C. 243 .

COURT OF
APPEAL

1925

June 4 .

APE X
LUMBER CO .

	

4th June, 1925 .
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as to a pecuniary amount or of a pecuniary nature . It is settled law that COURT O F

neither the probative force of a judgment, nor its collateral effects, nor any
APPEAL

contingent loss that a party may suffer by reason of a judgment are to be 192
5

taken into consideration when our jurisdiction depends upon the pecuniar y

amount."

	

June 4 .

	

Here there were two separate questions originally involved,

	

APEX

the pecuniary demand—the debt ; the secondary question, its LUMBER Co .

rank in the distribution of the estate . It is the latter which is Jon TONE

now in question, not the pecuniary demand .

Had this case been one of first impression, I should have hel d

that a sum of money was involved, and that the appeal would

come within section 74. Indeed, I was of that opinion in the

Kamloops Copper case, before we were referred to the author- MACDONALD,

hies, and it was only in deference to them that I relinquished

	

C .J.A .

that opinion .

As the majority of the Court are now of opinion that a sum

of money is involved within the meaning of section 74, an d

would overrule the preliminary objection, I must then conside r

the appeal on its merits.

After perusing the reasons for judgment of my brother GALLI -

nvx, and considering all the evidence in the case, I agree wit h

him in allowing the appeal.

MARTIN, J .A. : First as to the objection to our jurisdiction .

I do not, with all respect, perceive anything in the new argu-
ment we have had on this point (in view of our equal division

of opinion thereupon in In re Kamloops Copper Co . and City

of Kamloops on 4th February last) [35 B .C. 243] to change

the opinion I therein expressed in favour of the appellant .

Further consideration of Re Andrew Motherwell of Canada Ltd.

(1924), 55 O.L.R. 294, confirms the view that it is clearl y

distinguishable, the question there arising out of the dismissal MARTIN, J .A.

of an application to set aside an ex parte order, giving leave

(under section 35) to appeal to the Privy Council from a

decision of the Appellate Division. It was an appeal from a

judgment of Mr. Justice Fisher, p . 298, declaring tha t
"the creditors come within sec. 35 and have the right to appeal to the

Privy Council in any action pending which might result in benefit to the

estate if prosecuted by the trustee, if they gave the required security	 "

In these circumstances the Appellate Division held that there
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COURT OF could be no appeal from that judgment as it did not "involv eAPPEA L
— future rights" under section 74 (a), nor was there "an amount
1925 involved in the appeal exceeding $500" under (c) . Since the

June 4 . decision of Fisher, J . was only a refusal to interfere with th e

APEX pending appeal to the Privy Council, I am in agreement wit h
LUMBER Co . the Ontario Court of Appeal that an appeal from an order o fv.
JOHNSTONE that kind does not come within said section 74, and that th e

decision of the Supreme Court of Canada in Cushing Sulphite-
Fibre Co. v. Cushing (1906), 37 S.C.R. 427 (holding that
there is no appeal, under a similar section of the Winding-U p
Act, from the refusal of a judge to set aside a winding-up
order) applies to such a situation as arose in the Motherwel l

case, wherein the judge refused to set aside an order granting
leave to appeal.

But while the Motherwell case and the Cushing case do apply
to section 74 in relation to that particular question of a judge' s
refusal of an order, they do not apply to this case, which con-
tains no element of that kind, but is a direct appeal by th e
trustee in bankruptcy from a judgment of the Court declarin g

MARTIN, J .A . that the respondent Company's claim on account of advance s
(to an admitted extent of $1,699) to a purchaser's lien
therefor upon 100,000 feet of lumber (cut under its contract
with the bankrupts) is a secured claim entitling the Company t o
a first charge to the full extent of said claim upon the said lumbe r
or its proceeds in the hands of the said trustee, and for reason s
already expressed in the Kamloops Copper Co . case, I am of
opinion that such a claim and such a judgment thereupon "in-
volves" in its true sense the recovery of the claim, and bein g
over $500 is within said section 74 (c), and therefore this appea l
is properly brought .

Turning then to the merits, it is to be noted that the learne d
judge below expressed "considerable doubt" in arriving at th e
conclusion that the respondent Company had acquired and no t
subsequently lost a purchaser's lien under the said contract ,
and therefore I am the more disinclined to differ from th e
opinion of my learned brothers that the appeal should be allowed ,
the contract being regarded as simply the ordinary one to suppl y
lumber in ordinary circumstances, certain cash advances being
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made by the purchaser secured by the vendors' notes, as a firm COURT OF

APPEA L
and individually, to be applied against concurrent shipments .

	

_
192 5

GALLIHER, J .A . : The trustee disallowed the claim of the June 4.

Apex Lumber Company to rank as a preferred creditor, but
allowed them to rank as an ordinary creditor for $1,699 .07 .

An appeal was taken to a judge in bankruptcy (MCDONALD,

	

v.

J.), who allowed the appeal and ordered that the Apex Lumber
JOHNSTON E

Company should rank as a preferred creditor for that amount—

August 28th, 1924 . An appeal was taken from this order an d

the preliminary point is now raised that we have no jurisdictio n

to entertain the appeal. The same question came up in In re

Kamloops Copper Co. and City of Kamloops, in this Cour t

[35 B.C. 243] . The Court was equally divided, MACDONALD ,

C.J.A. and MACDONALD, J .A . holding there was no jurisdiction ,

relying on the case of In re Motherwell of Canada (1924), 5

C.B.R. 107, and Cushing Sulphite-Fibre Co . v. Cushing (1906) ,

37 S.C.R. 427, MARTIN and 1VIcPHILLIps, JJ.A. contra .

By subsection (2) of section 74 of The Bankruptcy Act ,

there is no appeal to the Appellate Court from the decision of GALLIHER,

a judge unless (so far as affects this case) the amount involved

	

J.A .

in the appeal exceeds $500 . Here there is no question that th e

amount, if it can be said to be involved in the appeal, exceeds

$500. In my opinion, the amount is involved, and involve d

directly, and not indirectly . The point before the trustee an d

also before the judge in bankruptcy was, shall the creditor ran k

as a secured or an ordinary creditor for the amount of the in-

debtedness ? The learned judge decided that the Apex Lumbe r

Company should rank as a secured creditor for the specific sum

of $1,699 .07, and from that order this appeal is taken. I must

say, speaking with the greatest deference, that I find it har d

to understand why this does not come within the provisions o f

the statute. I think the Motherwell case is distinguishable i n

the nature of the appeal there being taken . There an order

had been made ex parte permitting the respondent to appea l

to the Privy Council against a decision of the Appellate Divisio n
of Ontario. The appellant made an application to Fisher, J .
to set aside that order, which application was refused, an d
against this refusal the further appeal was taken.
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COURT OF

	

Now, what was there being determined, both before the judg eAPPEAL
in bankruptcy and the Court of Appeal, was the setting aside o f

1925

	

an order permitting the respondent to appeal to the Privy
June 4 . Council and which in the end might involve money considera -

APEx

	

tions, but here the judge in bankruptcy was dealing directl y
LUMBER Co . with and in respect of a specific sum of money. In the Cushing

JoxxsToxE case, supra, the appeal was against a judgment refusing to se t
aside a winding-up order. This decision seems to be in accord-
ance with the principle enunciated in the words of Taschereau ,
J. who delivered the judgment of the Court in Toussignant v.
County of Nicolet (1902), 32 S.C.R . 353 at p . 354 :

"There is no pecuniary amount in controversy ; in other words there i s
no controversy as to a pecuniary amount or of a pecuniary nature ."

_Tow, can we apply those words to what was being deter -
mined in this case? What was up for decision in this case was
whether the sum of $1,699 .07 should be classed as a specialty
debt or a simple debt. There was no controversy as to the
amount, or that it was due or owing, but there was a controvers y
as to how a debt which involved a specific pecuniary amount was

GALLIHER, to be disposed of . The decision as to its disposal might mea n
J .A.

the loss of the debt, or its realization, depending on how it wa s
decided, and that seems to me in its very essence to involve a
pecuniary amount . I think these cases can be distinguishe d
and would overrule the objection.

Dealing with the appeal. In my opinion the moneys her e
were advanced as a loan to enable Tuplin & Van Buskirk t o
carry out the contract, the Apex Company to be recouped fro m
time to time out of carload lots shipped . I think the contract
in this respect is inconsistent with the idea of a lien, and henc e
distinguishable from such cases as Levy v . Stogdon (1898), 1
Ch. 478, and Rose v. Watson (1864), 10 H.L. Cas. 672 .
Moreover, the taking of the bill of sale as security and the claim-
ing to rank as a secured creditor by reason of such, are als o
inconsistent with that view . The marking of the lumber was
not, as I view it, an evidencing of ownership, but an identifica-
tion of the lumber referred to in the bill of sale .

I would allow the appeal .

MCPA ILLIPS ,
J .A.

	

ilcPxrr,r IPS, J.A . : I would allow the appeal .
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MACDONALD, J.A. : I agree with the Chief Justice on th e

preliminary objection but as we are in the minority I agre e
with the other members of the Court in allowing the appeal .

Appeal allowed .

Solicitors for appellant : Savage & Roberts .

Solicitor for respondent : T . B. Jones.

CRABBE v . SHIELDS.

Will—Execution—Testamentary capacity—Alcoholic dementia—Evidence o f

experts—Evidence of lay observers in close contact with testator—

Value of.

In an action for probate of a will where the question at issue is the mental

condition of the testator at the time he made his will, it is for th e

Court to draw inferences from the evidence, but where on the whol e

the testimony of the witnesses is not impugned a Court of Appeal i s

free to draw its own inferences .

The Court is not bound to accept the opinion of experts when it is oppose d

to testimony within the knowledge of observers daily coming in contact

with the testator .

Held, that on the evidence the deceased was on the date of the will com-

petent to make it .

APPEAL by plaintiff from the decision of MCDoNALD, J .

of the 25th of November, 1924, in an action for a decree of

probate of the last will of James C. S. Shields, who died in
Vancouver on the 19th of June, 1924. The plaintiffs Ray

Shields and L. W. Cameron claim as executors and devisee s

under the last will and testament of J . C. S. Shields made on

the 17th of May, 1924. The plaintiff, Blanche L . Crabbe, i s

the sister of deceased and claims as a devisee under his will.

The defendant Ida J. Shields was the wife of the deceased an d
alleges that at the time her husband executed his last will h e
was suffering from alcoholic dementia and was not then of

S9
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COURT of sound mind and understanding. She asked that the said willAPPEAL
be declared invalid and that she be granted letters of admin-

1925 istration of the estate of her deceased husband. The learned
June 4 . trial judge concluded that the testator was not possessed o f

CRABEE testamentary capacity when he executed the will .
v

	

The appeal was argued at Vancouver on the 30th and 31st
SHIELDS

of _March, 1923, before MACDONALD, C.J.A., GALLI -1EL and
MACDONALD, JJ_A .

Mayers, for appellant : Quarrels with his wife and financia l

troubles may have induced his drinking but the evidence shew s
he was mentally sound . A question, the answer to which ma y
be the decision in the case, is inadmissible ; that must be left

to the Court : see McHugh v. Dooley (1903), 10 B.C. 537 ;
Forman v. Ryan (1912), 17 B.C. 130 ; Standard Trusts v .

Pulice (Court of Appeal, B .C., Oct . 3rd, 1922, not reported) ;
Pare v. Cusson (1921), 31 Man. L.R. 197 ; Gandy v. Gandy

(1885), 30 Ch . D. 57 at p . 82 .

J. E. Bird, for respondent : A man's insanity may in no wa y
interfere with his business capacity, but he is nevertheless unfi t
to dispose of his property : see Smee v. Smee (1879), 5 P .D .
84 at p. 90 ; Dew v. Clark (1826), 3 Addams, Eec . 79 ; 162

E.R. 410 ; Broughton v . Knight (1873), L .R. 3 P. & D. 64 at
p. 67 ; Wm. H. Wise & Co. v. Kerr (1925), 35 B.C . 161 ;
Taylor 's Principles and Practice of Medical Jurisprudence, 7th
Ed., Vol . 1, p . 857 .

Mayers, in reply : Respondent's grounds of attack are contra-

dictory . He says the delusions he refers to were not present

when Shields was sober . The presumption is that he is sane :
Sutton v. Sadler (1857), 3 C.B. (N.s.) 87 ; Chambers v. The

Queen's Proctor (1840), 2 Curt . 415 at p . 441 ; 163 E.R. 457
at p. 467 .

Cur . adv. vult .

4th June, 1925 .

MACDONALD, C.J.A . : Upon a careful perusal of the evidence ,
which I think shews that the deceased, Shields, was quite com-
petent to make a will at the time he made the will in question,

Argumen t

MACDONALD ,
C.J.A .
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I am of opinion that the judgment below cannot :. stand, and the

appeal must, therefore, be allowed .

GALLIHER, J .A . : I would allow the appeal .

The one feature which, if it had been established, might, i n

my view, have justified me in upholding the judgment was, had
CRvBS E

the deceased delusions regarding his wife ? This is confined to SHIELDS

what is termed accusing her as being responsible for the loss of

their child . When the evidence regarding this is read and GALLIHER ,

rightly understood, it is not a delusion at all. It simply amounts

	

J .A .

to this, that it was a complaint (and an unjust complaint) that ,
if she had not gone to France with the child, the child would not
have died ; that is not a delusion in any sense of the word .

MACDONALD, J .A . : This is an appeal from a judgment dis-
missing an action for a decree to admit to probate the will o f
James C. Shields, deceased, on the ground that he was not of a
sound and disposing mind . The law presumes sanity, par-
ticularly when, as here, the will was prepared under the dicta-
tion of the deceased and executed in the ordinary way, and th e
onus is on the party alleging insanity to establish it. It is clear
that the respondent's case rests upon the assumption that the
mind of the deceased was controlled by certain specified delu-

sions which destroyed his capacity to make a valid will. The
principal delusion, so-called, was that the respondent, his wife, MACDONALD,

was responsible for the death of their only daughter, an event

	

LA.

which it was said altered the whole tenor of his life . Before
the daughter's death, it was said that he was a man of goo d
business ability and of exemplary habits while afterwards h e
gave way to sexual immorality and to excessive drinking, result-
ing in chronic alcoholism . Neither of these indulgencies i s
per se evidence of insanity (if so, all libertines must be insane) ,
unless carried to an extent that the reasoning faculties ar e
undermined.

There is evidence of abnormal conduct and so-called delusion s
when indulging in excessive drinking, which, however, migh t
well be solely referable to that condition and attributable to th e

delirium caused thereby. In 1914 a committee in lunacy wa s

appointed to look after his affairs . After nine months confine -
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ment in a private hospital, the order was vacated and he wa s
pronounced sane and competent to manage his affairs . It was
anticipated, when the order was made by one of the doctor s
concerned, at all events, that the disorder would prove to be of
a temporary nature in that it was the result of alcoholism, an d
that he would recover within six months . In June, 1915, when
he was restored to the government of himself, and his property ,
Dr. Maxwell made an affidavit that he believed him wholl y
restored mentally. Dr. Maxwell, however, gave evidence at the
trial in support of the plea of insanity, although he did no t
examine him personally after making the affidavit referred to .
He based his view on the belief that if he resumed excessiv e
drinking he would "very likely but not necessarily" return t o
his former condition. This cannot be regarded as conclusiv e
evidence.

There is a mass of evidence by lay witnesses, whose credibility
is unquestioned, that for several years before his death and

shortly before he prepared the will in question, he was con-

ducting his business affairs—often involved and of an intricat e
nature—in a rational way without the slightest indication o f
mental incapacity. On the other hand, Dr. Manchester, a

mental expert, testified to his insanity in very positive terms .
The will itself discloses no evidence of an irrational mind, unles s
it can be inferred from the disposition made of part of hi s
property (by secret direction to his trustees) to a woman wit h

whom he maintained relations, possibly illicit, to the detrimen t
of his wife, from whom he was estranged . This is not, of itself ,
evidence of insanity, however much his conduct may b e

criticized . The fact that his wife instituted proceedings fo r

a judicial separation shortly before the will was made woul d
account for his desire to prevent her sharing in his bounty ,

particularly as he knew that a considerable amount of life insur-
ance ($23,000) was carried in her favour. Nor can the fact
that he committed suicide on June 19th, the month following
the execution of the will, be regarded as conclusive evidence o f

the act of an insane man . The rational supposition is that he

ended his life on account of mental depression induced by busi-

ness difficulties and excessive drinking .
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SHIELD S
of Dr. Manchester . This calls for an examination of his evi-
dence and consideration of his opportunities for making accurate

observations.

He examined the deceased on two occasions only, in Septembe r
and October, 1914, when the latter was on a prolonged spree .
Dr. Proctor, who was present, "considered this was only another
drunken bout." Dr. Manchester testified that he found him i n

a "paranoiac state resulting from alcohol ." He referred to a

letter the deceased wrote to his sister at a later date as a
"beautiful example of a paranoiac's letter." In that letter, h e
undoubtedly exaggerated situations in which, however, there wa s
a basis of truth . Why it should be regarded as the effusion of

a madman is not clear, unless we entirely surrender our own
D

view and accept the doctor's conclusions unreservedly . It is
sAC3, ALD,

apparent that throughout the doctor's opinion was based upon
his conception of what the evidence, to which he listened at
the trial, disclosed. He wrongly assumed that the evidence

shewed no justification for the exaggerated notion expressed i n

this letter that his wife was "on the rampage." She had in
fact instituted proceedings for a judicial separation, a circum-
stance that might well call forth exaggerated criticism from any
man, however sane .

Dr. Manchester properly describes a delusion as a false belief .
Applying that definition to the alleged delusion that the wif e
of the deceased was responsible for the death of their daughter ,
who died in France while there with her mother, what do w e
find? The wife testified : "I know my husband had som e
feeling in the back of his mind possibly if he had been ther e
it would not have happened." If they did not have a daughter ,
or having one, she did not die in France while there with her
mother, the delusion, or false belief, would be complete . But
the incident did occur. She says he "didn't object" to the tri p

The learned trial judge reached the conclusion that the de- COURT O F
APPEA L

ceased was subject to a delusion in respect to his wife from

	

—
1914 onward, and that his act in making the will in question,

	

192 5

omitting her as a beneficiary, and in selecting another without June 4 .

claim upon his bounty, was influenced, if not controlled, by this CRABB E

delusion. That conclusion was reached largely on the evidence

	

v'
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COURT OF abroad . That conveys the suggestion that he was not par -APPEAL
ticularly anxious that they should go. One can understand a

1925 delusion where a man conjures up an incident or state of fact s
June 4 . which has no basis in fact, and exists only in his own disordere d

CRABBE mind. But where coloured views or unjustified opinions i n

	

v.

	

reference to proven incidents are entertained, doubly so whe n
SHIELDS

these views are expressed only when under the influence of
alcohol, they cannot be regarded as conclusive evidence of an
insane delusion. Further, it is common knowledge that a man
suffering from delirium tremens may have delusions of the mos t
grotesque character which pass away with the cause .

We might in this case, in view of the evidence of laymen,

refer to Perera v. Perera (1901), A.C. 354 at p. 359, where

Lord Macnaghten said :
"Having regard to all the circumstances of the case, ought the diagnosi s

of Dr . Fonseka and Dr . Rockwood, who were not present when the will was

executed, to outweigh and prevail over the testimony of eye-witnesses

based upon the evidence of their own senses?"

The Privy Council rejected the evidence of medical men of
repute .

MACD J
.A

. Oi<ALD,
Mr. McDonald and Mr . Penn, who witnessed the execution

of Mr. Shield's will, the former knowing him for twelve years ,
the latter for a shorter period, testified favourably as to hi s
appearance, conduct, demeanour and rationality when h e
executed the will and prior thereto . From the evidence of busi-

ness and professional men, who had dealings with him jus t
prior to the execution of the will, there is no doubt that t o
laymen, at all events, there was no indication of mental un-
soundness . McDonald and Penn were criticized for their

apparent failure to notice evidence of the deceased's undoubte d
drinking habits . But Miss Sutherland, who did know of hi s
drinking habits from observation, testified that he was never
drunk in the office, and the evidence of McDonald and Pen n
may have been quite honestly given .

I do not overlook the fact that a man might be capable o f
attending to business affairs, even of an involved nature, and
yet be subject to delusions . They must, however, be of such a
nature as to control or at least influence dispositions he woul d
otherwise make of his property . They must, too, be attributable
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to a shattered mind, not to a mind temporarily unhinged by COURT O F
APPEAL

alcoholic excesses . Dr. Proctor gave evidence of men who, in

	

_

that condition, were the victims of terrible delusions, but on 192 5

recovery were perfectly normal . It doesn't follow that, if while June 4 .

in this condition, the deceased gave expression to delusions re-
CRAsBE

specting his wife, that she was unfaithful, that she wished to

	

v.
SHIELD S

put him in an asylum, or was responsible for their child's death ,

that they subverted his mind when, as at the time of making th e
will, he was not on one of his drinking bouts. The whole case
in respect to delusions, with the exception presently noted, are
inseparable from these debauches. Why when sanity is pre-
sumed, should they be attributed to any other cause ?

Dr. Lang, called on behalf of the plaintiff, testified that fo r
some months before his death, he told him—apparently whil e
sober	 that he had a number of enemies who were "digging up
information about him for the purpose of ruining him sociall y
and financially." The doctor thought that, while in a state o f
mental depression, he was exaggerating incidents which, to
some extent, were present. For example, his wife admitte d
calling up at least one woman warning her that she knew of 3tACDCNALD,

a.A.
intimacies with her husband, and threatening to name her in
contemplated divorce proceedings. He also had business worrie s
driving him into serious financial embarrassment. His wife ,
as stated, instituted proceedings for a judicial separation . All
these circumstances might really provoke a man, however sane ,
to express these views, regarding himself as the injured party .
Dr. Lang went a step further, however, in support of the theor y
of lunacy in his evidence at the inquest, following the suicid e
of the deceased, and, as he was a witness for the plaintiff, hi s
evidence requires explanation or acceptance . He was asked :

"Do you think he was temporarily deranged at the time this occurrenc e

the suicide] took place, doctor? I think he has been on the border
line for some weeks if not months, and I think it is an exaggerate d
condition of it, that is all ; an acute condition ."

He was asked at the trial :
"Is that still your opinion? What is—what is that, mental derange-

ments ?

"Yes, mental derangement . Well, in a sense, yes, it is ."

In his cross-examination he was asked :
"And during that time [i.e., the last two or three months] do you think
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he was in any position . to weigh his responsibilities in regard to his rela-

tions and his connections and his duties as to any estate that he migh t

leave and fairly aportion and weigh their respective rights one against th e

other as a normal man should? Well, it is rather difficult to say for thi s

reason, that he always struck me (as one) who no matter how much il l

health he had he could bring himself up to the point, if he had a certain

amount of business to do, to go through with it . Now whether that nervou s

tension—that nervous depression and so on would affect his judgment a t

that time or not, I couldn't say."

And again, "What I would say about him at that time wa s

that his views might be slightly coloured ." Further, in hi s
evidence in chief :

"It is also alleged that he was not of sound mind, memory or under -

standing . What do you say as to that? Well that is a difficult questio n

to answer for this reason that I don't think his mind was normal in a

sense . "
"THE CoUBT : What? I don't think that his mind was normal in a

sense, in that he was very highly emotional ; but I don't think that ther e

was any sign of any delusion there.

"Mr. Baird : Well, for instance, was he capable of understanding your

conversations? Always, so far as I know, yes.

"And understanding the ordinary affairs of life? I would think so, yes .

There was a possibility he might take a prejudiced point of view on som e

things . "

I have referred to Dr . Lang 's testimony because he was the

only witness who, as his regular physician, saw him frequentl y

since February, 1920, attending him for various ailments, in-

cluding periodic drinking bouts. His evidence, at the inquest ,

given as evidence at an inquest often is given, with mixe d

motives and with less deliberation than at a trial where th e
issue is squarely faced, should not be taken standing alone. The
whole evidence should be read together, and it is only necessar y

to set it out to shew that it falls far short of a declaration tha t

the deceased on May 17th was subject to such delusions due t o

insanity, that he was incapable of making a will. Dr. Proctor

was more explicit . He examined him in 1914 and was fre-

quently called in afterwards. He also saw him eight or nin e

days before his death, when he appeared quite rational . Dr.

Proctor throughout combatted the theory of insanity .

It is for the Court to draw inferences from the evidence, an d

as on the whole the honesty of the witnesses is not impugned, a

Court of Appeal is free to draw its own inferences . The Court,

too, is not bound to accept the opinion of experts when it i s
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opposed to testimony within the knowledge of observers daily CAOPU TAOLF

coming in contact with the party concerned. When we see, as

	

—
witnesses, chiefly in other jurisdictions, where more alienists are 1925

available, an array of experts on one side testifying to views June 4 .

diametrically opposed to that of an equal array of experts on the CBABBE

other side, the Court may well conclude that except where evi-

	

'
SHIELDS

dente of insanity is noticeable by intelligent lay observers by
abnormalities in words or conduct, it is highly speculative t o
accept the views of any one, however expert, who attempts t o
define with precision the line of demarcation between sanity and
insanity. He is there entering upon a region—the region of th e
mind—that so often baffles the art of man. I do not say that

3IACDDAALD,

expert opinions should be rejected . They should, however, b e
carefully scrutinized and the Court should not abrogate its func-
tion of drawing its own conclusions . For the reasons mentioned,
coupled with the presumption in law of sanity, until the con-
trary is proven, I do not accept Dr . Manchester 's conclusions ,

more particularly as he did not see or examine the patient for a
period of nine years .

I would allow the appeal .

Appeal allowed .

Solicitor for appellant : W. J. Baird .

Solicitor for respondent : R . if . Grant .

7
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COURT OF RE DEWDNEY ELECTION. SMITH v. CATHER-

WOOD. (No. 2) .

Elections—Provincial—Absentee vote—Improper affidavit endorsed on eleven
envelopes containing ballot-papers—Essential features of proper affi-
davit wanting—Condition precedent—Respondent's majority five —
Result affected—R.S .B .C . 1924, Cap . 76, Secs. 106, 107 and 135 .

The returning officer of the Dewdney election received 20 envelopes each

containing one ballot of an absentee voter, and of these nine containe d

the proper affidavit in Form 27 under sections 106-7 of the Provincial

Elections Act, but the other eleven envelopes each had endorsed

thereon an affidavit made under the Liquor Control Plebiscites Ac t

which did not contain essential facts required under the Elections Act.

The 20 ballots were taken out of the envelopes by the returning officer

and without being unfolded were put in a special ballot-box by them -

selves . When counted later two ballots were spoiled, nine votes wer e

for Catherwood, six votes for Smith, and three for a third candidate .

Catherwood was declared elected by a majority of five. It was held

by the trial judge that the affidavits on the eleven envelopes did no t

satisfy the condition precedent to these voters being entitled to vot e

and Catherwood's majority being five the counting of these ballots ma y

have affected the result and the petition to set aside the electio n

should be granted .

Held, on appeal, reversing the decision of McDoNALD, J ., that the making

of the affidavit was a condition precedent to the right to obtain a ballot-

paper, but when a public officer gives out a ballot-paper which in th e

course of his duty he is not permitted to do until an affidavit of th e

voter is sworn and delivered to him, and there is no evidence eithe r

for or against that having been done, the presumption of law is tha t

the officer did not commit a breach of his duty in giving out a ballot -

paper without first having obtained the requisite affidavit . The elec-

tion was conducted in accordance with the principles of the Act .

There was no fraud or collusion but by some unexplained error, eleven

of the election ballots were enclosed in envelopes bearing the plebiscite

affidavit, the appropriate envelopes with their affidavits endorsed

thereon not being sent to the returning officer or accounted for in

any way. The 20 votes were therefore properly counted by the return-

ing officer .

A PPEAL by defendant from the decision of MCDotiALD, J.

of the 9th of February, 1925, granting a petition to set asid e
the election of John Alexander Catherwood, the sitting membe r
in the Provincial Legislature for the constituency of Dewdne y

APPEA L

1925

June 8 .

RE
DEWDNE Y
ELECTION .

SMITH
v.

CATHERWOOD

Statement
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upon the ground that eleven absentee voters failed to make the COURT O F
APPEAL

affidavit in Form 27 as required by sections 106 and 107 of

	

—

the Provincial Elections Act . Of 20 ballots from absentee

	

192 5

voters that reached the returning officer nine were in envelopes June 8 .

containing the proper election affidavit endorsed thereon and

	

RE

eleven by mistake were in envelopes that had endorsed thereon
ELECTION.
DEWDNEY

the affidavit provided for in the Liquor Control Plebiscites Act . SMITH

Under the Elections Act two essential facts required to be cATHE&WOO D

deposed to are : (1) that the voter has not marked any ballot-
paper `"for the election now pending" ; and (2) that he has not
received, nor been promised, anything in order to induce him to

vote or to refrain from voting "at the election now pending ."

The affidavit under the Liquor Control Plebiscites Act did no t
include the facts above recited . When the ballots were taken
from the 20 envelopes by the deputy returning officer they wer e
(without being unfolded) placed in the general absentee ballot -
box, and when taken out and counted at the end of the voting, Statement

two ballots were rejected as defective, nine were for Catherwood ,
six for Smith and three for the other candidate . It had been
previously declared that Catherwood was elected by a majority
of five (see 34 B.C . 244) . It was held by the trial judge tha t
the affidavit made by eleven voters under the Liquor Control
Plebiscites Act did not satisfy the condition precedent to thes e
voters becoming entitled to vote, that as Catherwood's majorit y
was only five it may have affected the result of the election and
the petition should be granted.

The appeal was argued at Vancouver on the 16th and 17th
of April, 1925, before MACDONALD, C .J .A., MARTIN and GALLI-
HER., JJ.A.

Mayers (Maitland, with him), for appellant : There must be
some infraction of the spirit of the Act itself . This Court has
already decided that the provisions of section 106 are directory :
see Re Dewdney Election. Smith v. Catherwood (1924), 34
B.C. 244 ; In re West Lorne Scrutiny (1913), 47 S.C.R. 451 ; Argument

Martin v . Erlendsson (1917), 27 Man. L.R. 464 at p. 468 .

J. W . deB. Farris, K.C. (Sloan, with him), for respondent :
The judge deals with the ballots in the condition in which he
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COURT OF finds them : see In re Halton Election (1902), 4 O.L.K . 345
APPEAL

at p . 348. If the votes in question are sufficient to change th e
1925

	

majority no evidence or speculation as to the way they woul d
June 8 . have voted can be permitted : see East Simcoe Case (1884), 1

RE

	

E.C. 291 at p . 313 ; Rex ex rel. Tolmie v. Campbell (1902) ,
DEWDNEY 4 O.L.R. 25 at p. 27 ; Re Port Arthur Election (1906), 12

ELECTION .
sMSTH O.L.R . 453 at pp. 477-9 ; Re South Oxford Provincial Election

CATfIE$wooD
(1914), 32 O.L.R . 1 ; Re Ellis and Town of Renfrew (1911) ,

23 O.L.R. 427 at p . 433 ; see also Montreal Street Railway v .

Normandin (1917), 86 L.J ., P.C. 113 at p . 116 ; Two Moun-
Argument tains Election (1912), 47 S .C.R. 185 at pp. 187 and 190 .

Mayers, replied.
Cur. adv. volt.

8th June, 1925 .

MACDONALD, C.J.A. : The Provincial Elections Act, Cap .

76, R.S.B.C. 1924, Sec. 106 et seq ., makes provision for th e

casting of absentee votes, i .e., the votes of persons absent fro m

their home riding at the time of the election . These may vot e

in another constituency, but their votes are to be transmitte d

in envelopes to their home constituency and are there to b e

counted. It is provided that the absentee voter "upon hi s

making an affidavit in Form 27, to be signed and sworn befor e

the presiding officer, " shall be furnished by the officer with a

ballot paper ; that the affidavit is to be printed on the outside

of an envelope suitable for enclosing the ballot . When the

voter marks his ballot he is to return it to the presiding officer ,

who having removed and destroyed the counterfoil, is to plac e
the ballot in the envelope on which is endorsed the said affidavit ,
and having sealed and placed his official mark upon it, he is t o

send it to the returning officer of the riding in which it is to b e

counted.
In the election in question, which was a general election ,

voting was also had on a plebiscite respecting the sale of beer ,

on which absentees might vote as in the case of an election . The

affidavit to be made and endorsed on an envelope was differen t
from that to be taken by an elector and in different coloured ink ,

and applicable to the plebiscite vote only.

This contest arises over 20 election ballots, which reached th e

MACDONALD,
C .J.A .
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returning officer in the following condition . Nine of the en-
OOAPPEA

LURT OF

velopes bore the appropriate election affidavits endorsed upon

	

.--
them ; one of them being marked in the corner with the word

	

192 5

"beer" ; eleven were plebiscite envelopes and affidavits . When June s .

the 20 envelopes were opened by the returning officer, each con-

	

RE

tamed an election ballot in addition to plebiscite ballots . Of
ELECTION.

DEwDNE Y

these 20 election ballots, two were rejected as defective, and of SMITH

the remaining 18, nine were counted for the appellant, Cather-
OATHESwoof

wood, seven for the respondent Smith, and three for a third
candidate .

On the whole vote in the riding, appellant was declared (after
a re-count and an appeal therefrom) to be elected by a majorit y
of five over the respondent . Mr. Smith thereupon presented a
petition pursuant to the Elections Act, and upon the hearing o f
it MCDONALD, J . gave effect to it and declared the election void

on the ground, shortly, that the ballots marked for Mr. Cather-
wood, might, since there was no evidence to the contrary, have
been taken from the plebiscite envelopes, and were therefore ,
prima facie, cast after the voter had taken the plebiscite affidavit

MACDONALD,
only, and should be rejected, while the seven votes for Mr .

	

C.J .A .

Smith may have been taken from the proper envelopes with th e
election affidavit endorsed thereon .

Had it appeared in evidence that the voters whose ballot s

were enclosed in the plebiscite envelopes, had in fact not take n
the election affidavit, but only the plebiscite affidavit, I would

hold the ballot so taken void. I am of the opinion that th e
making of the affidavit was a condition precedent to the right t o

obtain a ballot paper . The affidavit was a fundamental require-

ment, but when a public officer gives out a ballot paper which
in the course of his duty he is not permitted to do until a n
affidavit of the voter is sworn and delivered to him, and there is
no evidence either for or against that having been done, th e
presumption of law is that it was done ; in other words, that
the officer did not commit a breach of his duty in giving ou t
the ballot paper without first having obtained the requisit e
affidavit . All other acts in respect of the ballots were to be per -
formed by the presiding officer alone, and if there were an y
irregularities or breaches of the rules of procedure in doing thes e
acts, then the election was not necessarily void .



102

	

BRITISH COLUMBIA REPORTS .

	

[VoL .

COURT OF

	

I think the election was conducted in accordance with th e
APPEAL

principles of the Act, and it is apparent on the evidence brough t
1925

	

before us that there was no fraud or collusion in what was done ,
June 8 . or omitted to be done, but by some unexplained error, eleven o f

RE

	

the election ballots were enclosed in envelopes bearing th e
DE

WELECTI
ODNENY plebiscite affidavit, the appropriate envelopes with their affi -

SMITH SMITH davits endorsed thereon not being sent to the returning officer

CATHEOWOOD nor accounted for in any way. But the presumption, as I hav e

above pointed out, is that these affidavits were duly made and
delivered to the presiding officer, the ballots being lawfully cast
but being irregularly forwarded to the returning officer . This
irregularity would, in my opinion, not affect the result of the
election, since it is plain to be seen that if the ballots were in

the first place properly cast, the result is not affected by mistake s
of officials and the appellant Catherwood was therefore properly

declared duly elected. The result of the election would be
affected only if the eleven ballots enclosed in the wrong envelope s
were to be declared void.

The principles upon which Courts ought to act in cases of thi s
MACDONALD ,

C .J .A . nature are expounded in many decisions to which we wer e
referred by counsel. I shall refer only to the following. In

the Bothwell Election Case (1884), 8 S.C.R. 676, Ritchie, C.J .

at p . 701 said :
"The secrecy of the ballot was not infringed, the ballots are unquestion-

ably those given by the deputy returning officer to the voters, the voter s

have freely marked them for the parties for whom they desired to vote, th e

candidates have got the benefit of the votes marked for them, the publi c

have had the benefit of the votes so cast so far as they affect the retur n

of one or other of the candidates. On what principle, then, or with what

object, should the election be set aside? The only reason alleged, as I

understand the contention, is that as the ballots alleged to have been

marked were bad ballots when put in the box and cannot now be identified ,

and so picked out, it cannot be told for whom the parties using the m

voted	 The principles on which it is provided the election shal l

be conducted, prevents to a large extent the election from being jeopardized

or defeated by the default or innocent action of the returning officers ,

which evidently was the intention of the Legislature in enacting section 80 . "

In Woodward v. Sarsons (1875), L.R. 10 C.P. 733 at p .

744, Lord Coleridge, C .J. said :
"It is not enough to say that great mistakes were made in carrying ou t

the election under those laws ; it is necessary to be able to say that, either
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wilfully or erroneously, the election was not carried out under those laws, COURT OF

but under some other method ."

	

APPEA L

And again, at p. 745 :

	

1925
"But, if in the opinion of the tribunal the election was substantially a n

election by ballot, then no mistakes or misconduct, however great, in the	
June 8 .

use of the machinery of the Ballot Act, could justify the tribunal in DEWDNEY
declaring the election void by the common law of Parliament ."

	

ELECTION.

In Montreal Street Railway Company v. Normandin (1917), SMIT H
v.

A.C. 170, the Privy Council, at p . 175, said :

	

C.ATHERWOOD

"When the provisions of a statute relate to the performance of a public

duty and the case is such that to hold null and void acts done in neglect

of this duty would work serious general inconvenience, or injustice t o

persons who have no control over those entrusted with the duty, and a t

the same time would not promote the main object of the Legislature, it ha s

been the practice to hold such provisions to be directory only, the neglec t

of them, though punishable, not affecting the validity of the acts done . "

In Re Ellis and Town of Renfrew (1911), 23 O.L.R. 427 at
MA CDO ALD,

p. 433, similar principles were enunciated .
I do not wish to be understood to intimate that in no cas e

will the mistake or misconduct of an officer in charge of th e
election be held to invalidate it. What I have said has, for

instance, no reference to the question of the secrecy of th e
ballot, which, I think, is not involved in the present case .

The appeal should be allowed and the order appealed fro m
should be set aside .

MARTIN, J .A . : I agree with my brothers in allowing th e
appeal, and only wish to add a few observations upon section
136 of the Act (Provincial Elections, Cap. 76, R.S.B.C. 1924) ,
as follows :

"136. No election shall be declared invalid by reason of a non-complianc e

with the rules of procedure contained in this Act, or any mistake in th e

use of the forms in the Schedule, if it appears to the tribunal having

cognizance of the question that the election was conducted in accordanc e

with the principles of this Act, and that such non-compliance or mistake MARTIN, J.A.

did not affect the result of the election . "

This is not an easy section to construe, it being cast in a
peculiar way, and so it has occasioned me much thought, bu t
after considering what little relevant authority there is upo n
it I view it as a curative section which should not be resorte d
to unless the stage has been reached where it would be the dut y
of the Court to declare the election invalid : if the result of th e
evidence is merely that a position of speculation or uncertainty,
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COURT OF as the result of the voting, has been created, that, in my opinion ,
APPEAL
—

	

is not sufficient to justify the invocation of the section or th e
1925

	

application of the remedy it provides for the specified departure s
June 8 . from the statute ; in other words, the section is not a weapo n

RE

	

for the petitioner but, in certain circumstances which harmoniz e
DEWDNEY with the public interest, a shield for the respondent .

ELECTION .
SMITH

v.

	

GALLZrrER, J.A . : My brother the Chief Justice has so wel l
CATIIERWOOD expressed my own views in this matter, that I deem it un -

GALLIHER, necessary to add anything .
T.A.

	

The appeal should be allowed.
Appeal allowed.

Solicitors for appellant : Hamilton Read di Paterson .

Solicitors for respondent : Farris, Farris, Emerson, Stoltz &
Sloan.

FIRST MORTGAGE INVESTMENT COMPANY v .

NOUD.

	

1925

	

Practice—Costs—Security for under section 264 of the Companies Act

	

June S .

	

Delay in applying—Past and future costs — R .S .B .C. 1924, Cap. 38 ,

Sec . 264 .

On an application for security for costs under section 264 of the Companie s

Act, the report of the registrar of joint-stock companies, that only

four shares of the Company had been allotted, one to each of fou r

persons, was held to be sufficient evidence upon which to conclude tha t

the Company was one of straw and the defendants were entitled t o

security .
Where the application is not made promptly the judge may in his discretion

confine the security to future costs .

APPLICATION by defendant for security for costs unde r

section 264 of the Companies Act . It appeared in a lette r
Statement from the registrar of joint-stock companies that only four share s

of the plaintiff Company had been allotted, one to each of fou r

HUNTER,

C .J .B.C .
(In Chambers )

FIRST
MORTGAGE

INVESTMEN T
Co .

V.

Noun
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persons, and an affidavit in support of the application recited lieu N T
B .C .J ES ,

that the deponent had made inquiries and believed that the (In chambers )

plaintiff Company had no exigible assets and would be unable

	

192 5

to pay the defendant's costs . Objection was taken to the order June 8.
being made on account of the defendant's failure to apply
promptly, the application having been made within two weeks

MOBTO
A FIRST

C E

of the trial. Heard by HUNTER, C.J.B.C. in Chambers at [NVESTMEN T

Vancouver on the 8th of June, 1925 .

	

v .
Nou n

F. R. Anderson, for the application .
H. I. Bird, contra .

8th June, 1925 .

HUNTER, C.J.B.C . : The report of the registrar of joint-stock

companies that only four shares of this Company had bee n
allotted, one to each of four persons, is sufficient for me to com e
to the conclusion that the plaintiff Company is one of straw an d
the defendant is entitled to security for costs under section 264 Judgment

of the Companies Act. In view of the fact that the defendant s
did not apply promptly, having waited until within two week s
of the trial, I will make an order for future costs only, followin g
Grossman v . Purvis (1915), 23 D.L.R. 883. The security
is fixed at $150 .

Application granted.
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CUSACK v. DAY.

Gift—Donatio mortis causa—Evidence of donee—Corroboration—Delivery

of pass-book for bank account—R.S .B.C. 1924, Cap. 82, Sec . 11 .

CUSACK The plaintiffhad been housekeeper for B . for six years . On the day before

v .

	

his death B., who was in bed, asked for his keys, and on their receip t

DAY handed them to the plaintiff saying "You keep them, they lead t o

everything I have got—everything I have got is yours ." Shortly

afterwards he said "All I have got is yours . Who has ever done

anything for me but you?" On the next morning and shortly befor e

his death he asked her if she had the keys and on her answering "yes "

he said "that is right, you keep them." The keys were to the doors

of his residence, his trunks, boxes and to a safe in his residence, i n

which he had left stock certificates, and a pass-book on the Bank o f

Commerce where he kept his bank account. It was held on the trial

that there was a donatio mortis causa made by B. in favour of the

plaintiff in respect of all his assets including his bank account .
Held, on appeal, varying the judgment of MORRISON, J ., that there was a

donatio mortis causes in favour of the plaintiff of all deceased's assets

with the exception of the bank account, as delivery of the pass-boo k

was insufficient to constitute a donation of the money in the bank .

APPEAL by defendant from the decision of IoRRisox, J . of
the 20th of December, 1924, in an action for a declaration tha t
the plaintiff is entitled by way of donatio mortis causa from th e

late J. C. Bryant made the day before his death and on th e

day of his death (i.e ., May 12th, 1924) to all the persona l
property and effects of deceased as contained in his residence ,
X anaimo, and all moneys in the Canadian Bank of Commerce

Statement
and stock. The plaintiff was housekeeper for the deceased an d

had so acted for many years . On the day before deceased die d

he gave her his bunch of keys . It appears from the evidenc e
that he was in bed and asked her to hand him his keys. She

did so and he then handed them back to her saying "those ar e
my keys, they lead to everything I have got, everything I hav e

got is yours." He further said, "all I have got is yours. Who
has ever done anything for me but you ?" On the next day h e
asked her if she had the keys, and she said, "yes," and h e
answered "That is right, you keep them ." The keys were to the
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doors of his residence, his trunks, boxes, and safe in the residence
in which had been left the stock certificates, and his pass-book s
on the Bank of Commerce where he had in deposit the sum o f
$2,400. It was held by the trial judge that there was a donatio

mortis causa and that the plaintiff was entitled to everything i n

the house and the money in the bank .

The appeal was argued at Vancouver on the 9th and 10th o f
March, 1925, before MACDONALD, C .J.A., MARTIN, GALLIHER ,

MCPHILLIPS and MACDONALD, JJ.A .

Mayers, for appellant : A claim by way of donatio mortis

causa requires corroboration : see Imperial Canadian Trust Co .

v . Winstanley (1922), 31 B.C. 448. There is a statutor y
requirement here in section 11 of the Evidence Act : see Mc-
Donald v. McDonald (1903), 33 S.C.R. 145 ; Ledingham v .

Skinner (1915), 21 B.C. 41 ; Young v . Bentley (1920), 1

W.W.R. 341 at p. 343. The delivery of a cheque was held no t
to be a good donatio mortis causa : see In re Beak's Estate

(1872), L .R. 13 Eq. 489, neither is a savings bank pass-book :
see M'Gonnell v . Murray (1869), Ir . R. 3 Eq. 460 ; Duckwort h

v. Lee (1899), 1 I.R. 405 at p . 408 ; In re Weston (1902), 1

Ch. 680 at p. 685. On the question of costs, if I am right, th e
plaintiff should pay the costs : see Roper v . Hull (1921), 3 0
B.C. 405. Even if there is a different view I am entitled t o
costs : see Baser v . McQuade (1904), 11 B .C . 161 ; Legeas v.

Trusts and Guarantee Co . (1912), 20 W.L.R. 172 ; Ideal Bed-

ding Company, Limited v . Holland (1907), 2 Ch . 157 .

V. B. Harrison, for respondent : The trial judge should not
be disturbed. Corroborative evidence is not necessary but w e
have corroborative evidence, giving the key to the safe is suffi-

cient : see Thorne v. Perry (1900), 2 N.B. Eq. 146. Obtaining

the keys is a constructive delivery : see Veal v . Veal (1859), 27
Beay. 303 ; Rankin v. Weguelin (1832), ib. 309 ; Moore v .

Dayton (1851), 4 De G. & Sm. 517 ; In re Dillon (1890), 44

Ch. D. 76 ; Amis v . Witt (1863), 33 Beay. 619 ; Thorne v .

Perry, supra ; Re Farman; Farman v. Smith (1887), 58 L .T.

12 ; Mustapha v . Wedlake (1891), W.N. 201 ; Charleton v.

Brooks (1903), 6 O .L.R. 87 ; Duffield v . Elwes (1827), 1 Bligh
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(N.S .) 497 . As to medical evidence and testamentary capacit y

see McHugh v. Dooley (1903), 10 B.C. 537 at p . 543 .
Mayers, in reply : A bank-book is not the subject of a donatio

mortis causa : see Ex pane Gerow (1863), 10 N.B.R. 512 ; In

re Weston (1902), 1 Ch. 680.
Cur. adv. volt .

11th June, 1925 .

MACDONALD, C .J .A. : It is not without regret that I am

impelled to the conclusion that the appeal as to the money on

deposit must be allowed. I have examined all the authorities
to which we were referred by Mr . Harrison, but I cannot think
that they support his submission. On the other hand, Ex part e

Gerow (1863), 10 N.B.R . 512, is in principle indistinguishabl e

from the present case. The delivery of a mere receipt, which

the bank deposit book is, cannot constitute delivery of th e
money on deposit. McDonald v. McDonald (1903), 33 S .C.R .
145, is not opposed to Ex pane Gerow, since the reasons on

MACDONALD,
C.J .A . which it is founded shew that the deposit receipt there in ques-

tion, was not a mere entry in a bank pass-book, but was a docu-
ment which it was necessary to produce in order to procure th e
payment out of the money on deposit. To the same effect are
the English cases .

The other articles in dispute, being those contained in th e
safe, the key of which was handed by the deceased to the plaintiff

as delivery of the articles therein, I think were the subject of
a good donatio mortis causa and passed to the plaintiff by reason
of the delivery of the said key. On this issue, therefore, the
respondent succeeds .

The plaintiff should have the costs of the action and th e
defendants the costs of the appeal .

MARTIN, J.A. : This appeal is to determine the validity of

an alleged donatio mortis causa and several questions are raised ,

the principal one being whether or no the sum of about $2,40 0

MARTIN, J .A. can be so regarded, it being on ordinary deposit in the Canadia n
Bank of Commerce to the donor's credit and evidenced at th e
time of the alleged tradition solely by the ordinary pass-books
of the bank which were found in the donor's safe, the keys of
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which he gave to the donee accompanied by the statements "they
COURT O

F

lead to all I have got," and "all I have got is yours," he then

	

—
being in extremis : this is the account most favourable to the

	

192 5

plaintiff and for the purpose of this legal point I have accepted June 11 .

it as the truth, though much of weight was urged against it CUSAcs

from several aspects .

	

v.
DAY

It is now beyond argument in Canada, so long as the leadin g
decision of the Supreme Court in McDonald v. McDonald

(1903), 33 S.C.R. 145 stands, that a banker 's special deposi t

receipt may be the subject of such a donatio ; the form of it in
that case is given in the report below in (1902), 35 N.S.R. 205

at p. 212, and sets out the contract between the donor and the
bank respecting the moneys held thereunder ; it is obviously very
different from an ordinary current account with a bank, an d
is referred to by Mr. Justice Davies twice times as "a specia l
deposit receipt"—pp . 153, 157 . It is very similar to that in
the leading English case of In re Dillon (1890), 38 W.R. 369,
except that it requires 15 days' notice of withdrawal to be given
and the production of the receipt before withdrawal, but, having
regard to the authorities, these are not distinctions in principle . MARTIN, J .A .

In view of the elaborate reasons given by the Supreme Cour t
in McDonald v. McDonald, it would be worse than superfluous
to go into the question of donatio at large, the simple point here
arising, as above stated, in the case of an ordinary pass-book a s
set up in the statement of claim, par . 4. It was not suggested

at this Bar that the pass-books herein were anything more ; if

so, evidence should have been brought to prove the special cir-
cumstances, as Lord Justice Cotton points out in Dillon' s case .
In support of his submission that the principle could be en-
larged to cover this case of an ordinary pass-book only th e
plaintiff's counsel cited a large number of cases, all of whic h
I have examined carefully, but none of them goes to that ex-
treme length and I share the opinion expressed by the Lor d
Chancellor of Ireland, Lord Ashbourne, in the leading case o f
Duckworth v . Lee (1899), 1 I .R. 405 at p . 407, that :

"The current of authority shews that Courts require claims resting on

such gifts to be closely scrutinized, and to be made out clearly and satis-

factorily, without extending the class of things which have already been

held capable of transmission mortis causa."
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And the judgments of the other Lords Justices contain observa-

tions to the same effect, e.g ., Fitz Gibbon, L.J. saying, p. 410 :
1925

	

"Moore v. Darton [ (1851) ], 4 De G. & Sm . 517 [much relied on by

June 11, the plaintiff herein] is a frontier case, beyond which the Court cannot go . "

CvsACK
donatio, is a very instructive one, all the four Lords Justice s

DAY being unanimous, and, speaking with all modesty, I am in entir e

accord with it and also of the judgment of that very learned

judge, The Right Honourable John Walsh, Master of the Rolls ,

in M'Gonnell v. Murray (1869), Ir. R . 3 Eq. 460, which i t

approves, and in which it was decided that the delivery of a

depositor 's book in a savings bank was not a donatio, the learned

judge saying, after reviewing many of the cases cited to us ,

pp . 470-1 :
"Assuming these cases to have been all well decided, none of them

warrant the proposition contended for before me . To extend the doctrine

to a bank-book would be going very much further . I do not find in th e

Acts relating to Savings ' Banks anything to distinguish a Savings' Bank

pass-book from an ordinary banker's pass-book ; and were I to decide that

the book in this case is a proper subject of a donatio mortis causa, I do

not see how I could stop short of holding not only that a bank-book but

MARTIN, J .A . that any pass-book might be made the subject of such a gift	 But

the book does not embody the terms of the contract between the deposito r

and the Bank ; the only entries to be found in it are figures or sums of

money written in full, in a column for that purpose, to prevent fraud .

Consistently with the theory that an actual and not a merely symbolica l

delivery is required, handing over a written contract must be a deliver y

of the thing given ; and the right to assistance in enforcing the money

due on it follows . A contract embodied in a writing is in a sense capable

of being given ; only one person can have it . But it would be going beyon d

any ease yet decided, to hold that what is merely evidence of, or a voucher

for, the debt—of which there may be several—is capable of being thu s

dealt with ."

In the Duckworth case, Lord Justice Walker supports tha t

view, saying, pp . 411-12 :
"The contention in favour of the donatio mortis causa goes far beyond

anything that has been decided, and if it succeeded it would seem to m e

that it should be held that a man's balance at his banker's could be trans-

ferred by the delivery of his pass-book, or a tradesman's debts by th e

delivery of his pass-books with his customers when they had writte n

acknowledging the receipt of goods invoiced .

"I am not 'disposed to extend the doctrine to additional loose dealings

with the property of people in extremis . "

And he cites (p. 413) with approval the language of Vice -

COURT OF

APPEAL

The Duckworth case, holding that an I 0 U cannot be a
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Chancellor Bacon in In re Beak's Estate (1872), L.R. 13 Eq.
489 at p. 491 :

"'I think this ease is covered entirely by authority. The only circum-

stance that seemed at `first sight to distinguish it was the delivery of the

banker's acknowledgment of debt . But the difference between a deposit

note, which was the document delivered over in Amis v . Witt [UM) ] ,
33 Beay. 619, and a pass-book is enormous . The pass-book is not in any

degree in the nature of a bond or agreement .' "

In that case the delivery of a banker's pass-book did not cur e
the defect of the donor's accompanying cheque not being pre-
sented till after death (a stronger case in favour of the donati o

than this one), the learned judge observing, p . 491 :
"It is, no doubt, very unfortunate that the intention of the partie s

should have been disappointed by the death of the donor ; but though I

regret the result, I cannot alter the law ."

Lord Justice Holmes said, in the Duckworth case, p . 415, on
the I 0 U there in question :

"It is no more than a banker's pass-book written up to date, or a lette r

acknowledging the receipt of goods and the invoice of their price. No

case has held that there can be a donatio mortis causa by the delivery of

such documents . Hewitt v . Kaye [ (1868) ], L.R . 6 Eq. 198 does not touch

the matter in its result, and I regard the reference by Lord Romilly to an

I 0 U in his judgment as having fallen from him per incuriam . It was

dissented from in M'Gonnell v. Murray [ (1869) ], Ir. R. 3 Eq. 460 in the

following year ; and has never been acted on before the present case . "

Vice-Chancellor Bacon's opinion in Beak's case was approved
by Mr. Justice Buckley in In re Beaumont (1902), 1 Ch. 889 ,
wherein he says at pp . 894-6 :

"In the last ease [Beak's] I have referred to there was the additiona l

fact that the delivery of the cheque was accompanied by delivery of the

bankers' pass-book . The pass-book may be said to be the bankers '

acknowledgment of a debt due to his customer, but Bacon V .-C. held

that the delivery of the pass-book was no further evidence to establis h

the donatio mortis causa than the cheque was	 If Hewitt v . Kay e
[ (1868) ], L .R. 6 Eq. 198 and In re Beak's Estate [ (1872) ], L.R. 13 Eq .

489 are to be reconsidered, it must be by some higher Court than this .

. . . All the authorities seem to be consistent with the view that wher e

the cheque is not actually or constructively paid there is no valid donati o
mortis causa. "

Because the respondent 's counsel placed much reliance on the
case of fn re Mustapha (1891), 8 T.L.R. 160, a decision o f
Mr. Justice Mathew, I note that the property there held to be
a donatio was public bonds of Buenos Ayres, payable to bearer ,
the donee "being in the habit of tearing off the coupons attached
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to the bonds and collecting the interest" on behalf of her father
for some time before his death : it was, indeed, admitted (as i s
unquestionable) during the argument that the bonds passed by
delivery and could constitute a donatio, and the only questio n
was as to whether or no the delivery of the keys of a wardrob e
and safe therein constituted a tradition of the bonds in the safe .

As to Thorne v. Perry (1900), 2 X.B. Eq. 146, the facts a s
to the Government Savings bank pass-book are essentially differ-
ent from those at Bar, . and the learned judge bases his decision
on their peculiarity at pp . 154-5 :

"The only difficulty suggested is as to the pass-book, and it is said that
such a book is not the subject of a donatio mortis causa so as to pass the

title to the money represented by it . It must be remembered that at the

time this alleged gift was made, and for a long time previous, the mone y

in question, although belonging exclusively to the deceased, was deposited ,

with the defendant's knowledge, in . the joint names of himself and his

mother, in which case either or the survivor could withdraw on the pro-

duction of the pass-book. When, therefore, the deceased delivered the
pass-book to the defendant she clothed him with full authority and powe r

to draw the whole fund from the bank and placed it entirely under his
control ."

It is true the learned judge goes on to say :
"Even in eases where the money is deposited in the name of the dono r

such a delivery of the pass-book has been held sufficient to render the gift
good as donatio mortis causa. See Sheedy v. Roach [ (1878) ], 124 Mass .
472 ; Tillinghast v. Wheaton [ (1867) ], 8 R.I. 356 ; Hill v . Wheaton
68 Me . 634 .

"How much stronger is the case where the money is on deposit in th e
name of the donee and he only needs possession of the pass-book to com-

plete his entire control over it . "

In the special circumstances before him doubtless the learne d
judge's conclusion was right, but when he, unnecessarily, goe s
much further, as to ordinary pass-books in general, his view is ,
with all respect, contrary to the jurisprudence of this countr y
and cannot be approved by this Court, even if the America n
decisions he cited supported him, the first of which (the onl y
one available here) does not, because in it the delivery of th e
pass-book had been accompanied by an assignment of the whol e

amount to the donor 's credit, the Court holding, p . 475, "as
between the parties the delivery of the book and assignment i s
all the delivery of which the subject is capable . "

Moreover, the learned judge did not, though it was cited to
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him, even refer to the prior binding decision of the Court of COURT OF
APPEAL

New Brunswick in bane in Ex parte Gerow (1863), 10 N.B.R.

512, holding that an ordinary deposit receipt, simpliciter, was

	

1925

not a document that could be the subject of a donatio; the ordin- June 11 .

ary nature of that receipt is shewn by its description by the Chief CusACx

Justice on p. 514, it was merely equivalent to a modern pass-

	

v .

book, being

	

DAY

"nothing more than a writing which would have simplified his evidence ,

had he been compelled to sue on a right which he had, entirely independen t

of it	 [he] might have drawn that £300 out of the bank, by

cheque, ten minutes after he had handed the deposit receipt to the donee . "

The money therefore, as I read the report, "stood in the sam e
position as a balance on an ordinary drawing account," as Lor d
Justice Cotton said in Dillon's case, it did not do under th e
special "deposit note" the Court therein sustained as a donatio ,

following the decision of the Irish Court of Appeal in Cassidy

v . Belfast Banking Co . (1887), 22 L .R. Ir. 68, wherein Lord
Chief Baron Palles delivered the judgment of the Court, hold-
ing that a deposit receipt setting out the contract with th e
bank (pp . 71-2) could be, and was, on the evidence, a donatio .

In the absence, therefore, of any weight of authority to the MARTIN, J .A .

contrary, I am of opinion that the donatio before us cannot b e
upheld, and therefore it is not necessary to consider the evi-
dence, as to which I observe that corroboration is necessar y
under the decision of the Supreme Court in McDonald v . Mc -

Donald, supra, the Nova Scotia statute therein (cited on p .
152) being in essentials similar to section 11 of our Evidence
Act. I conclude with the following observations from the judg-
ment of their Lordships of the Privy Council in Cosnahan v .

trice (1862), 15 Moore, P.C. 215 at p . 223 :
"Cases of this kind demand the strictest scrutiny . So many oppor-

tunities, and such strong temptations, present themselves to unscrupulous

persons to pretend these deathbed donations, that there is always dange r

of having an entirely fabricated case set up . And, without any imputation

of fraudulent contrivance, it is so easy to mistake the meaning of persons

languishing in a mortal illness, and, by a slight change of words, to

convert their expressions of intended benefit into an actual gift of property ,

that no case of this description ought to prevail, unless it is supported by

evidence of the clearest and most unequivocal character . "

The appeal should, I think, be allowed and in so far as i t
affects the money covered by the said pass-books, it being con -

8
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ceded that the other contents of the safe did become the property
of the plaintiff by the said donatio; the costs of this appeal
should follow the event, but the plaintiff should get the cost s
below because she was justified in coming to the Court to asser t
her contested rights to said articles, other than the pass-books .

GALLI HER, J .A. : I have read the evidence through carefully
and do not feel justified in interfering with the learned trial
judge on the evidence as to the gift or as to corroboration .

The point that gives me some difficulty is, as to whether th e
part of the property claimed, and which this appeal is directe d
to, is the subject of a donatio mortis causa.

On examination of the authorities, I am (in this particula r
case, with reluctance) compelled to decide that what was de -
livered here, viz ., the bank-book, is not the subject of a donatio

mortis causa . Duckworth v. Lee (1899), 1 I.R. 405 ; M'Gon-

nell v . Murray (1869), Ir. R. 3 Eq. 406 ; In re Beak 's Estate

(1872), L.R. 13 Eq. 489.

Costs of trial to plaintiff, costs of appeal to defendant .

MCPIIILLIPS, MOPIIILLII>s, J .A . : I concur in the reasons for judgment of
LA,

	

my brother MARTIN .

MACDONAI.D, J .A . : To constitute a valid donatio mortis causa

the gift must be made in contemplation of death ; the subject-
matter delivered to the donee and under such circumstance s
that it reverts in the event of recovery. There should be clear

and satisfactory evidence of the gift itself . Although no reasons

are given, the judgment appealed from must be regarded as con-
MACDONALD, taininfindings of fact favourable to the plaintiff . I would

J .A. g

probably have found, had I tried the case, that the evidence
was not of that clear and satisfactory character which shoul d

be found in actions against the estate of a deceased person,

particularly where an affirmative finding conflicts with a will .
The evidence appears susceptible of two equally probable con-

clusions . However, the learned trial judge was in a bette r
position to decide.

It was urged, that there was error inasmuch as he discarde d
the material evidence of certain witnesses who testified to th e

114

COURT OF
APPEAL

1925

June 11 .

CUSACK
V .

DAY

GALLIHER,
J .A .



XXXVI.] BRITISH COLUMBIA REPORTS .

	

115

condition of the deceased a short time before his death . The
whole evidence, therefore, was not considered, at all events, in

its proper light . But this is by no means clear . Difficulties
will arise if evidence is admitted subject to objection (wit h
deference, I think an unwise practice and one that should
seldom be resorted to), unless the learned trial judge in hi s

judgment shews whether or not he considered such evidence .
The evidence was admitted subject to objection. It was pre-
sented to shew not that the deceased was non compos mentis

and therefore incapable of making a gift, but that it was ver y
unlikely in his condition that he used the words attributed to

him by the plaintiff constituting the gift . I must assume that
the learned trial judge considered all the material evidence a s
shewn on the record in its proper light and, having done so ,
made the findings of fact referred to . On the whole, therefore,
I would not disturb these findings, nor would I find that ther e
was not sufficient corroboration.

The question of law arises, as to whether a bank-book can b e

the subject of a donatio mortis causa conferring title in th e
plaintiff to the amount on deposit to the credit of the deceased .

The deceased did not hand the bank-book to the plaintiff . He
gave her the keys of his safe saying : "They lead to everything

I have got—everything I have got is yours . "

The bank-book was in the safe and I am assuming the resul t

is the same as if he actually handed it to her, accompanying th e
act with the words referred to. If this act armed the plaintiff
with authority to draw the amount on deposit or gave her th e
right to call upon the executors as trustees to do some furthe r
act to enable her to obtain it the gift would have been a valid one.

No authority was cited shewing that the giving of an ordinar y

bank-book operated as a donatio mortis causa except a case
where the account was in the joint name of the donor and donee
(Thorne v. Perry (1900), 2 N.B. Eq. 146), and the further
case of a savings bank book where money was held in a pos t

office savings bank (In re Veston (1902), 1 Ch . 680) . In the

latter case, it was shewn that the bank-book did more tha n
acknowledge receipt of the money. It chewed the contract
between the parties, including the conditions of withdrawal .

COURT O F

APPEA L

1925

June 11 .

CUSAC K
V .

DA Y

MACDONALD,
J.A.
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COURT OF That is not this case. The principle in this case is similar to
APPEAL

the many cases where bank deposit receipts were considered .
1925 Speaking generally, the subject of donationes mortis caus a

June 11 . must be property, the title to which or the evidence of title t o

Cusncx which passes by delivery (Cotton, L.J., in Re Hughes (1888) ,
u

	

59 L.T. 586) . The delivery of a depositor's book in a savings
DAY

bank account was held insufficient to constitute a donation o f
the money in M' Gonnell v . Murray (1869), Ir . R. 3 Eq. 460 .
The bank-book disclosed the contract, but its terms were un-

favourable to the claimant inasmuch as by the rules printe d
thereon, payment could be made only to the depositor himsel f
or on his power of attorney . The bank-book in the case at Ba r
is simply evidence of a debt . The deceased would have had
no better right of action against the bank with it than withou t

MACDONALD ,
J.A. it. It would only be a simpler matter to prove his claim wit h

a bank-book in his possession shewing the entries . A record
such as this—simply evidence—cannot be the subject of a
donatio mortis causa. The subject of such a gift must disclos e
the terms upon which the money is held and the contract betwee n
the parties. Its delivery, therefore, to the plaintiff did not con-
stitute a donation of the money deposited .

Appeal allowed in part.

Solicitor for appellant : F. S. Cunli fie .

Solicitors for respondent : Harrison & McIntyre .
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ALLIANCE FINANCE COMPANY AND STANDARD

MOTORS LIMITED v . SIMONS GARAGE ,
AND GOODCHAP .

Conditional sale agreement—Lien—Purchaser leaves car at shop for repairs
—Cost of repairs—Lien—Sale for cost of repairs—Injunction restrain-
ing—R .S .B .C. 1924, Caps. 44 and 156, Sec. 37.

The plaintiff S . sold a Ford car under a conditional sale agreement to the

defendant G . and on the same day assigned the agreement to th e

plaintiff A . After using the car for a time G . brought the car to the

defendant S . for repairs . The cost of repairs not being paid S . adver-

tised the car for sale under section 37 of the Mechanics' Lien Act .

The car being only partially paid for A. and S. brought action fo r

delivery of the car and for an injunction restraining the defendant s

from disposing of it. On the trial judgment was given against th e

defendant G. but it was held that S. was entitled to the costs of
repairs .

field, on appeal, reversing the decision of RUGGLES, Co. J., that as th e

agreement contains a clause as follows : "and we shall not at an y

time [that is the purchaser] suffer or permit any charges or lien

whether possessory or otherwise to exist against the said automobile"

it negatives the idea that the purchaser could authorize the under-

taking of the repairs in such a way as to create a lien, and the

plaintiff is entitled to a return of the car without payment of cos t

of repairs.

APPEAL by plaintiffs from the decision of RtiGGLES, Co. J.

of the 25th of March, 1925, in an action for delivery over of

an automobile for damages and for an injunction restraining
the defendants from disposing or dealing with the car until th e

determination of the action. The Standard Motors sold a For d
car to the defendant Kate Goodchap on the 31st of March, 1924 ,
for $546 .16 under a conditional sale agreement which contained

the following clause :
"I agree that said automobile shall not at any time be used for hire o r

for jitney purposes and I also agree to pay for all repairs and work done

and material supplied upon or in connection with, and all expenses incurred

on account of said automobile forthwith from time to time as the sam e

are made, done, supplied or incurred, and that I shall not at any time

suffer or permit any charge or lien, whether possessory or otherwise, to

exist against said automobile . "

This agreement was assigned on the same day by the Standard

COURT OF
APPEAL

192 5

June 16 .

ALLIANCE
FINANCE

Co .
V .

SIMON S
GARAG E

Statement
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Motors to the Alliance Finance Company . Some time after, the

defendant Goodchap brought the car to the defendant Simon s

Garage for repairs where work was done on the car to the value
of $129.38. The Simons Garage not being paid advertised th e

car for sale under section 37 of the Mechanics' Lien Act t o

realize the amount of its lien . At this time there was still owin g

under the conditional sale agreement the sum of $268 .97. The

plaintiffs paid into Court $175 to cover any damages to which
Simons Garage might be declared entitled to and took possession
of the car. It was held by the trial judge that the Simon s

Garage was entitled to the lien and the action was dismissed a s
against it with costs, but judgment was given against Kat e
Goodchap . The plaintiffs appealed .

The appeal was argued at Victoria on the 16th of June, 1925 ,
before MACDONALD, C .J .A., MARTIN, GALLIHER and MAC -
DONALD, M.A.

J. A. Machines, for appellants : The question is whether the
lien is absolute ; whether a conditional sale agreement is sub-
ject to costs of repairs on machine. There is a clause in the
conditional sale agreement that the car remains the absolut e
property of the vendor until paid for in full : see Smith v .

Campbell (1911), 16 B. C . 505 ; Gurevitch v . Melchoir (1921) ,
29 B.C. 394 ; Buxton v. Baughan (1834), 6 Car . & P. 674 ;
Hiscox v . Greenwood (1803), 4 Esp. 174 ; Keene v . Thomas
(1905), 1 K.B. 136 . What was done by the Simons Garage was
several odd jobs : see Reilly v. Mclllmurray (1898), 29 Out .
167 ; Jackson v. Cummings (1839), 5 M. & W. 342. Simons
had full notice of the claim under the conditional sale agree-
ment. As to evidence of this see Whitney-Morton & Co. v. A.

E. Short Ltd . (1922), 31 B.C. 275 at p. 278 ; Dulmage v.

Bankers Financial Corporation Limited (1922), 51 O .L.R. 433 .
J. Ross, for respondents : The contract contemplates repairs

being done : see Manchester Trust v . Furness (1895), 2 Q.B.
539. We are not affected by constructive notice .

MACDONALD, C.J .A . : The appeal should be allowed. I found
MACDONALD, my judgment entirely upon the provision in the contract ,

C .3 .A .
clause 9 .

COURT OF
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The cases to which we have been referred, which we had in COURT OF
APPEAL

mind when we gave the judgment in Gurevitch v. Melchoir —

(1921), 29 B .C. 394, are to the effect that a person who had

	

192 5

done the work might have a lien, if it appeared that the owner June 16 .

had authorized the bailee, either expressly or by implication, ALLIANCE

to have the repairs made out of which the lien arose. In this FINANCE
co .

case the parties put this clause into the agreement :

	

v.

"And we shall not at any time [that is the bailee] suffer or permit any SIMON B

charge or lien whether possessory or otherwise to exist against the said GARAGE

automobile ."

That negatives the idea that the bailee could authorize the
MACDONALD ,

undertaking of these repairs in such a way as to create a lien .

	

C .J.A .

The appeal should be allowed .

MARTIN, J .A. : I agree.

GALLIIIER, J .A. : I agree, although I may say with som e
regret, but my expressing it does not help the matter any.
I think I would have to go beyond the Melchoir case to giv e
relief here to the respondent. It seems to me that the agreemen t
itself puts a restriction on any repairs whatever ; while it per-

mits repairs being done, it distinctly states that these repair s

must be done, dealt with, and settled for in such a way as not
to leave any remedy that burdens the car with a possessory lie n
or otherwise . I do not know how we can get over that term
"possessory lien . "

MACDONALD, J .A . : I agree with the Chief Justice .

Appeal allowed.

Solicitors for appellants : alaclnnes & Arnold .

Solicitors for respondents : Fleishman & Ross.

MARTIN, J.A .

GALLIHER ,
J .A .

MACDONALD,
J .A.
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REX v. WONG FOON SING .
C .J .B.C .

(In Chambers)
Criminal law--Charge of murder—Committed for trial—Habeas corpus —

1925

	

Certiorari .

June 23 .
	 Where the detention of an accused can be said to be legal which must b e

REx

	

the case where the magistrate has any evidence at all to act upon, then

v .

	

the Court cannot interfere even although the Court may be convinced
WONG FOON

	

that the detention which is for the time being legal will turn out
SING

	

afterwards by reason of the subsequent proceedings to be unwarranted

or unfounded .

The evidence before a magistrate on a charge of murder against a Chinama n

disclosed that he was in the house where deceased was found, that

blood was found on his clothing and there was evidence to repel th e

theory of suicide or accident . Accused was committed for trial.

Held, on an application for a writ of habeas corpus with certiorari in aid

that there was some evidence upon which the magistrate might act an d

the application should be dismissed .

APPLICATION for a writ of habeas corpus with certiorari

in aid. The accused who was a servant in a house in Vancouve r
was charged with the murder of a maid who was found dea d

Statement in the house with a bullet wound through the head . Heard by
HUNTER, C .J.B.C. in Chambers at Vancouver on the 23rd o f
June, 1925 .

J. H. Senkler, K.C., for the application.
Carter, D.A .-G., contra.

HUNTER, C.J.B.C . : In this ease, I have thought it well ,
owing to the gravity of the matter to the accused as well a s

from the point of view of public justice, to allow the fulles t
possible discussion, both on the evidence and on the law . I
have come to the conclusion, however, after having had th e

Judgment advantage of considering the authorities cited by the learned

counsel, that I cannot interfere with the decision of the
magistrate.

Fortunately, I think there is no object in my giving a

thorough analysis of the cases which were cited, because I thin k
the matter has been settled by the principles laid down in Rex
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v . Nat Bell Liquors, Ld. (1922), 2 A.C. 128. That case, by
the way, is a signal example of the saying that hard cases ar e
apt to make bad law. In that case a company was convicted
of keeping liquor unlawfully for sale on the uncorroborate d
evidence of a spy or, as he is commonly called, a stool-pigeon ;
that is to say, a gentleman who is hired by the guardians of
the law to betray the quarry into breaking the law, and the
Government by means of this evidence secured an order fro m
the magistrate for the confiscation of a large amount of property .
The case was of such a character as to invite the caustic censur e
of some of the judges who were concerned in it . One went so
far as to characterize the seizure as a gross injustice and abus e
of authority, and the Appellate Division in Alberta affirmed
the decision of the lower judge who had quashed the conviction .

The decision of the Alberta Appellate Division was appeale d
from by the Government of Alberta to the Privy Council, s o
that if there ever was a case in which the principles of the la w
are finally settled by a controlling authority, it must be in a
case of this type . The argument was that on a habeas corpus
application, if the Court considered that a gross injustice wa s
being done, by reason of the magistrate finding against the
accused on insufficient or inadmissible evidence, there wa s
a want of jurisdiction to do so and that it had therefore the
right to interfere. That view of the matter was demolishe d
by the judgment in the Nat Bell case. I refer to the passage
at pages 151-2 :

"It has been said that the matter may be regarded as a question o f
jurisdiction, and that a justice who convicts without evidence is actin g
without jurisdiction to do so . Accordingly, want of essential evidence, i f
ascertained somehow, is on the same footing as want of qualification in th e
magistrate, and goes to the question of his right to enter on the ease at all .
Want of evidence on which to convict is the same as want of jurisdictio n
to take evidence at all . This, clearly, is erroneous . A justice who con-
victs without evidence is doing something that he ought not to do, but h e
is doing it as a judge, and if his jurisdiction to entertain the charge is no t
open to impeachment, his subsequent error, however grave, is a wron g
exercise of a jurisdiction which he has, and not a usurpation of a juris-
diction which he has not . How a magistrate, who has acted within his
jurisdiction up to the point at which the missing evidence should have been ,
but was not, given, can, thereafter, be said by a kind of relation back to
have had no jurisdiction over the charge at all, it is hard to see . It
cannot be said that his conviction is void, and may be disregarded as a

12 1

HUNTER,
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HUNTER, nullity, or that the whole proceeding was coram non judice. To say tha t

	

C .T .B.C .

	

there is no jurisdiction to convict without evidence is the same thing as
(In Chambers)

saying that there is jurisdiction if the decision is right, and none if it i s

	

1925

	

wrong ; or that jurisdiction at the outset of a ease continues so long a s

the decision stands, but that, if it is set aside, the real conclusion i s

	

June 23
.	 that there never was any jurisdiction at all ."

	

Rax

	

Then, further on (p. 154), there is a quotation from th e

WONG F+ooN well-known case of Reg. v. Bolton (1841), 1 Q.B. 66 which i s

	

SING

	

that
"the question of jurisdiction does not depend on the truth or falsehood o f

the charge, but upon its nature ; it is determinable on the commencement,

not at the conclusion, of the inquiry ."

Now, there were Ontario cases cited in which the Ontari o
Courts have assumed the power under such circumstances t o

examine the proceedings, and if they consider the conviction i s
founded upon insufficient evidence, to set it aside . But in
Ontario they claim to exercise that power by virtue of an Ac t
which was in force at the time of Confederation and which ha d
been passed by the old Parliament of Canada . I refer to th e
judgment of Riddell, J . in the case of Rex v . Page (1923), 41

Can. C.C. 59, at p . 66, where he says :
Judgment "By the Act, 1866 (Can .) . ch. 45, see . 5, the Parliament of the

Province of Canada, varying the law of England as it was in 1792 ,

enacted that in Upper Canada, a writ of habeas corpus being issued, a wri t

of certiorari might issue in aid to bring up `all and singular the evidence ,

depositions, convictions and all proceedings had or taken	 to the

end that the same may be viewed and considered by such judge or Court .'"

It is, therefore, clear enough that the decisions in Ontari o

have no application to the condition of the law in Britis h
Columbia, for, as I have just pointed out, the Courts there assert
jurisdiction under an Act which was in force at the time o f

Confederation and which they consider has not been interfere d

with by the Criminal Code .

Now, if the principle is sound as laid down in the Nat Bel l

case that the Court has no authority to interfere with a magis-
trate who is proceeding to conviction and punishment under th e
powers conferred upon him, it is, a fortiori, a sound

principle with respect to the case of a magistrate who is merely
proceeding to a committal and not to a conviction, inasmuch a s

in the case where he proceeds to a conviction and punishmen t
he not only puts a stigma upon the accused, but may possibly
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commit a grave injustice, but when he is proceeding to com-
mittal only, he is merely exercising his ordinary function, whic h
is to decide whether there is sufficient evidence to have the cas e
further investigated by another tribunal . It is often forgotten
that the remedy by way of habeas corpus and certiorari lies only
against unlawful detention and that the unlawful detention mus t
be patent upon the proceedings. For instance, if there is n o
jurisdiction upon the part of the magistrate to- entertain th e
matter and that want of jurisdiction is apparent upon the fac e
of the proceedings, then, of course, habeas corpus will lie, or by
reason of any fact arising during the progress of the case hi s
jurisdiction has been ousted, or if there was any misconduct
by which the decision amounts to an abuse of the process, I
think the Court could interfere ; or again, if there was a charge
which, under no circumstances, could amount to a crimina l
offence, as, for instance, taking the case of a charge of perjury
where a man is charged with having committed perjury at a
lodge meeting, and the magistrate, unwittingly, forgot that th e
perjury would have to occur during a judicial proceeding, an d
proceeded to a committal order, then in that case the Cour t
would have power to interfere and stop the proceedings. But,
wherever the detention can be said to be legal, which, I think ,
must be the case where the magistrate has any evidence at all t o
act upon, then the Court cannot interfere, even although th e
Court may be convinced that the detention which is, for the
time being, legal, will turn out after further investigation t o
be unwarranted or unfounded .

Now, here, there was some evidence upon which the magis-
trate might act. True, it is scanty. In view of the very search-
ing examination of it by Mr. Senkler, if it stood at that point,
I do not see how any tribunal could convict, but, nevertheless ,
there was some evidence . The Chinaman was in the house.
There was blood found upon his clothing . There was evidence
given to repel the theory of suicide or accident, and, under thos e
circumstances, the magistrate saw fit to say that the matte r
ought to be further investigated, and that is all this committa l
order amounts to. Then, again, by virtue of the Code, section
690, it is provided that, "if a justice holding a preliminary
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u s c , inquiry thinks that the evidence is sufficient to put the accused

(In chambers) on his trial he shall commit him to trial by a warrant of com-

	

1925

	

mitment which may be in form 22 or to the like effect ." There

June 23. is distinct power in the magistrate to act upon his own vie w

of the evidence. The Code makes no provision at all, in anyvR

	

x

	

shape or form that I can find, to permit a judge of the Supreme
`v0\G FOON Court to review that decision . The sum of the matter is tha t

SING

I do not see on what principle I can cut across the path of

these criminal proceedings . If I were to do that I would be

usurping the function of the magistrate, and of the Attorney -

General, who has the right to enter a nolle prosequi if he
Judgment

thinks fit, and of the grand jury which passes upon th e

question as to whether there should be a trial or not . I think

the only right which the accused has at the present stage of th e
proceedings is the right to apply for bail, and, of course, it i s

needless to say that upon an application of that kind, the Cour t

would have to consider the gravity of the charge, as well as th e

cogency of the evidence . For these reasons, I think the applica-

tion must be dismissed .
Application dismissed.

Subsequently an application for bail was made which was

approved by the Deputy Attorney-General .

HUNTER, C .J.B.C . : If there were nothing unusual in the

case the Deputy Attorney-General having admitted in answe r

to my query that he had no further evidence or any expectatio n

of getting any more evidence implicating the accused I would

allow the accused out on his own recognizance but owing to th e

Judgment fact that he was kidnapped and subjected to very serious mal-

treatment and appears to be apprehensive of further assaults

and may possibly as the result of such fears secrete himself an d

fail to come forward when wanted thereby causing the authori-
ties much trouble and expense I will fix bail in four sureties

at $2,500 each .

N oTE.—The prisoner was afterwards indicted for murder

but the grand jury returned no bill .
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REX v. GAN.

Criminal law—Habeas corpus—Warrant—Misrecital of statute—Criminal
Code, Sec . '723(d)—"Person or thing"—Scope of—Can . Stats . 1923,
Cap . 22.

RE X
An accused was convicted of having opium in his possession . The warrant

	

v.

shewed on its face that the conviction was made under The Opium

	

GAN

and Narcotic Drug Act but said Act was repealed in 1923 and a new

Act entitled The Opium and Narcotic Drug Act, 1923, was sub-

stituted therefor, and is still in force . Section 723 (d) of the Crimina l

Code provides "No	 warrant	 shall be deemed	

insufficient on	 the ground that it does not name or describ e

with precision any person or thing. "

On an application for a writ of habeas corpus on the ground that the

warrant shewed on its face that the conviction was made under an Ac t

not in force, it was held that the language of said section 723 (d) was

sufficient to meet the objection and the writ should be refused .

APPLICATION for writ of habeas corpus. The accused wa s
convicted by the police magistrate at Victoria, for having

Statement
opium in his possession. Heard by MURPxv, J. in Chambers

at Victoria on the 6th, 13th and 20th of August, 1925 .

Stuart Henderson, for the prisoner : The conviction is unde r
a repealed Act and is invalid : see Rex v. Taylor (1924), 93
L.J., K.B. 912 .

	

Argumen t
A. D. Macfarlane, for the Crown : This is a case of mis-

recital of a statute (see Reg. v. Westley (1859), 29 L.J ., M.C .
35) and section 723(d) of the Code is applicable .

22nd August, 1925 .

_MuRPxv, J. : The ground of application is that the warran t
shews on its face that the conviction was made under "Th e
Opium and Narcotic Drug Act. The Act so intituled was
repealed in 1923 and a new Act, intituled The Opium and Judgment

Narcotic Drug Act, 1923, substituted therefor. I have already
granted a writ in a case on all fours with the present one . I
intimated to counsel on this application, however, that I wa s
prepared to reconsider the matter if he had anything further

MURPHY, J .
(In Chambers )

1925

Aug . 22
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MURPHY, J . to urge in addition to the argument on this first application .
(In Chambers)

— He nows calls my attention to subsection (d) of section 723
1925

	

of the Code. It is conceded that the Court must take judicial
Aug. 22 notice of public statutes . The warrant recites a conviction for

REX what I hold to be an offence under The Opium and Narcotic

v .

	

Drug Act, 1923 . Subsection (d) of section 723 provides :
GAN

	

g `
" No	 warrant	 shall be deemed	 insufficient on

	 the ground that it does not name or describe with precision

any person or thing . "

It is argued that an Act of Parliament is neither a perso n

nor a thing. I do not think I am called upon to enter into a
meticulous discussion of the meaning of these words . Con-

ceivably to my mind an Act of Parliament may be embraced

in the term "thing," or at any rate the printed page recordin g

it may be. The principle of construction is that this being

remedial legislation it should be liberally construed . In the case

of Rex v. Boak [ (1925), S.C.R. 525] recently decided by the

Supreme Court of Canada, the Court, as I understand the judg -

Judgment ment, held in construing another remedial section of the Code ,

that notwithstanding the absence of a word which would aptl y

fit the case under consideration, the object of the legislation was

to preclude the impeaching of (in that case) the verdict on th e

ground there raised, and accordingly the Court refused to do so .

I think that section 723(d) was intended to prevent warrants

being attacked on such a ground as is here set up, and utilizing

that as the principle for construing it, I hold the language use d

sufficient to meet the objection .
The writ is refused .

Application dismissed.
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FORD MOTOR COMPANY OF CANADA LIMITED AN D
THE COLONIAL MOTOR COMPANY LIMITE D

v. UNION STEAMSHIP COMPANY O F
NEW ZEALAND LIMITED.

Shipping—Contract—Bill of lading—Variance—Deck—Stowage—A.genay—
Statutory provisions—Can . Stats . 1910, Cap. 61, Secs. 4, 7 and 12 .

The Ford Motor Company made a sale of 120 motor-cars to The Colonia l

Motor Company of New Zealand and negotiated with The Judso n

Freight Forwarding Company of Chicago for shipping space fro m

Vancouver and on the 9th of January, 1919, an agreement was entere d

into whereby the Ford Motor Company accepted The Judson Freight

Forwarding Company's offer of space for 160 cars for New Zealand

and 40 ears for Australia at certain prices. The Judson Freight For -

warding Company having no shipping space at the time immediately

negotiated with the defendant Company through its agent in Chicag o
for space and in the meantime the Ford Motor Company were shippin g
the motors to Vancouver the shipment being completed from the
factory at Walkerville on the 13th of January . Eventually, on

the 18th of January, a contract was entered into between Th e

Judson Freight Forwarding Company and the defendant Compan y

for space for 120 motor-cars on the S .S. "Waimarino" with "option
carriage on or below deck" at $42.50 per ton. Bills of lading wer e

then prepared making The Judson Freight Forwarding Company th e

shippers and the Ford Motor ' Company the consignees, but on thei r
face there was no mention of "carriage on or below deck" The For d
Motor Company endorsed the bills of lading to The Colonial Moto r
Company. The 120 motor-cars on arrival in Vancouver, were shipped on
the deck of the S .S . "Waimarino" and owing to a storm encountered
by the ship, they were damaged by sea water . The Ford Motor Com-
pany paid The Colonial Motor Company the amount of the damage s
to the motor-cars in full (i.e., $16,276) and took an assignment of
said Company's rights as against the shipper . On an action by both
companies to recover the amount of the loss from the defendan t
Company it was held that The Colonial Motor Company was entitle d
to recover but that as against the Ford Motor Company rectificatio n
of the bills of lading should be granted as they were obtained by th e

fraud of The Judson Freight Forwarding Company, who were entruste d

with the goods to ship, to obtain the bill of lading and supervise th e
loading and the Ford Company is bound by the acts of the person s o
entrusted. On appeal by the defendant Company and cross-appeal b y
the Ford Motor Company :

Held, affirming the decision of MCDONALD, J . as to the appeal, but reversin g
his decision as to the cross-appeal, that apart from any agreement,

COURT OF
APPEAL

1925

June 26 .

FORD MOTO R
COMPAN Y

OF CANADA
V.

UNIO N
STEAJISHIP

Co .
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stowage on deck is negligent stowage, that section 4 of The Water-

Carriage of Goods Act enacts that where a bill of lading contains an

agreement whereby the owner of a ship is relieved from liability for

loss by negligence in the proper stowage of goods, such agreement shal l

June 26 .

	

be null and void, that the protection afforded by this section extend s

only to persons who are not parties or privy to the agreement, tha t
Foan MOTOR

	

neither the Ford Motor Company nor The Colonial Motor Compan y
MPANY

OFpCANADA

	

was privy to the "option to stow on deck." The Colonial Motor Com -

v.

	

pang had therefore a good claim to damages against the defendants ,

UNION

	

that right they assigned to the Ford Motor Company and the For d
STEAMSHIP

	

Motor Company thereby acquired a good cause of action against th e
Co .

	

defendant in the name of The Colonial Motor Company .

APPEAL by defendant from the decision of MCDONALD, J.

of the 22nd of October, 1924 (reported, 34 B .C. 353) in so far

as said judgment directs that the plaintiff, The Colonial Moto r

Company Limited recover the sum of $16,276 against the de-

fendant and cross-appeal by the plaintiff the Ford Motor Com-
pany of Canada, Limited, for an order rescinding so much o f

the said judgment as directs that as against the said Ford Moto r

Company the bills of lading in the pleadings mentioned be

rectified by inserting in a conspicuous manner on the face s

thereof the words "ship to have option to carry said goods either

on or below deck." The facts are sufficiently set out in th e

reasons for judgment of the learned trial judge .

The appeals were argued at Vancouver on the 2nd to th e

7th of April, 1925, before MACDONALD, C.J.A., GALLIHER and

MACDONALD, JJ.A .

Griffin (S. A . Smith, with him), for appellant : The cars were

sold f.o .b. Walkerville, Ontario . The issue is whether we could

carry the goods on deck . Under the contract we could carry on

deck and it was endorsed on the bills of lading. The effect o f

section 4 of The Water-Carriage of Goods Act is what we dis-

pute : see Armour & Co. v. Leopold Watford (London) (1921) ,

3 K.B. 473 at p . 476. The bill of lading is binding on all of

them. If he carries out the contract there is no breach of duty .

Our stowage as stowage was good . There was no want of care

on our part : see Australasian United Steam Navigation Co . v .

Hunt (1921), 2 A.C. 351 ; Australasian United Steam Naviga-

tion Co. Ltd. v. Hiskens (1914), 18 C.L.R. 646 ; Fairfax v .

COURT OF
APPEAL

192 5

Statemen t

Argument
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New Zealand Shipping Co . Ltd . (1912), 12 S.R. (N.S.W . )
572 at pp . 593-4 . You can regulate the manner of delivery by
contract . The Harter Act (American) is in force and there i s
no suggestion that a deck option clause is in contravention of

that Act. In The Colima (1897), 82 Fed . 665 at pp. 677 and
679 the point was that the deck load made the boat unseaworthy :
see also The Del Norte (1916), 234 Fed . 667 ; The Sarnia

(1921), 278 Fed . 459. The governing document is the charter -
party or booking slip : see Carver's Carriage by Sea, 7th Ed . ,
pp. 232-3 ; Scrutton on Charterparties and Bills of Lading ,
11th Ed., pp. 52-4. The charter was taken in the name of
Judson who we say was Ford's agent : see Wagstaff v . Anderso n

(1880), 5 C.P.D. 171 at p. 177 ; Pyman v. Burt & Others

(1884), 1 Cab. & El. 207 ; Rodocanachi v. Milburn Brothers

(1886), 17 Q.B.D. 316 ; 18 Q.B.D. 67. As between chartere r
and ship, a bill of lading is a mere receipt for the goods an d
does not operate as a new contract or alter the charterparty : see
Kruger & Co., Limited v. Moel Tryvan Ship Company, Limited

(1907), A .C. 272 ; Gordon v . Holland C .R. (1913), A .C. 39 5
at p. 415 ; Jeffs v. Day (1866), 35 L .J., Q.B. 99 ; Bankes v .

Jarvis (1903), 1 K.B. 549 ; Andrews v. Robertson (1901), 8 7
N.W. 190 ; Falconbridge on Banking and Bills of Exchange,
3rd Ed., 654 ; Russell on Bills, 2nd Ed ., 246 ; Elder, Dempster,

& Co. v. Dunn (1909), 15 Coln . Cas . 49. The shipper's action
should be held binding : see Valieri v. Boyland (1866), L.R.
1 C.P. 382 ; Delaurier v. Wyllie (1889), 17 R . 167 .

Mayers (Jamieson, with him), for respondents : There are

three points involved : (1) the provisions of the bill of lading
infringe on The Water-Carriage of Goods Act ; (2) if there i s
any distinction between the contract and the bill of lading the n
Judson had no authority to accept any such provision (option
for deck stowage) from the shipper ; (3) there never was any
contract proved providing for carrying on deck . There was n o

charterparty, the only contract that there was is in the bill of

lading. The space contract in which Judson is named as con-
signor simply led to the bill of lading . A charterparty provide s
for the case of a whole ship and the cases he cited all refer t o

real charterparties : see Royal Exchange Assurance v . Kingsley

9
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COURT OF Navigation Co . (1923), A.C. 235 at pp . 240 and 245 ; Austra-
APPEAL

____

	

lasian United Steam Navigation Co. v. Hunt (1921), 2 A.C.
1925 351 at p. 356. Decisions on the Harter Act do not apply owin g

.Tune 26 . to the difference in the statutes. There is an implied warranty

FORD MOTOR of proper stowage : see Owners of Cargo on Ship "Maori King"
COMPANY v. Hughes (1895), 2 Q.B. 550 ; Queensland National Bank v .OF CANAD A

v.

	

Peninsular and Oriental Steam Navigation Company (1898) ,
UNION 1 Q.B. 567. He had to supply a place that was safe for theirSTEAMSHIP

ro • carriage and preservation. Judson had no power to render us
liable on the contract . The consignee has a right of action : see
Tronson v . Dent (1853), 8 Moore, P .C. 419 at p . 436. There
was never any contract proved between Judson and the Steam-

Argument ship Company : see In re Enoch and Zaretzky, Bock & Co .
(1910), 1 K.B. 327 ; Leduc & Co . v. Ward (1888), 57 L .J . ,
Q.B. 379 ; Carver's Carriage by Sea, 7th Ed ., pp. 69 and 192 .

Griffin, in reply, referred to Doe, Lessee of Sir Mark Woo d

v. Morris (1810), 12 East 237 ; Ryan v . Anderson (1818), 3
Madd. 174 ; 56 E.R. 474 ; The King v . The Vancouver Lumber

Co. (1924), 33 B.C. 468 ; William Brandt's Sons & Co . v .

Dunlop Rubber Company (1905), A.C . 454 at pp. 457 and 459 ;
and on the question of amendment see Clough v. London and

North Western Railway Co . (1871), L.R . 7 Ex. 26 .

Cur. adv . volt .

26th June, 1925 .

MACDONALD, C .J.A. : The substantial question argued in the

appeal, and indeed the only question argued, was the effect on

the plaintiff 's rights of recovery of an agreement made betwee n

The Judson Freight Forwarding Company and the defendants .

It was argued that The Judson Company were Ford's agents fo r

MACDONALD, effecting the contract of ocean carriage, and that a term in th e
C .J .A . contract giving the defendants an option to carry the auto-

mobiles on deck was binding on Ford . Whether Judson
acted for Ford alone or for both parties, I think, is imma-

terial to the case presented to us ; they were really brokers

negotiating the contract of carriage . It is clear that apart fro m
an agreement of the sort, such stowage would be negligent stow-

age . The Ford Company deny giving the brokers authority to
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agree to such a term . It was not within the apparent authority COURT O F
APPEA L

of the brokers to include an illegal term in the contract, such as

	

—

this was, as shall hereinafter appear.

The automobiles were in fact stowed on deck, and were June 26 .

damaged during the voyage. The bills of lading named the FORD MOTO R

Fords as consignees, but they assigned them to The Colonial COMPANY
OF CANAD A

Motor Company Limited of New Zealand, the purchasers, who

	

v.

made a claim for damage suffered . The Fords paid the damages STEA M
EAMS

Sar P

and took an assignment of The Colonial Company's rights, and

	

co .
thereupon brought this action in their own name and in th e

name of The Colonial Company to recover what they had paid.

The defence set up is, that as Ford's agents, The Judso n
Company had agreed to the stowage on deck, which brough t
about the damage, the Fords, the beneficial plaintiffs, are no t
entitled to recover . The option was omitted from the bills of

lading, but an order was made at the trial to reform them b y

inserting it in the bills .

I shall now refer to The Water-Carriage of Goods Act, Can .

Stats . 1910, Cap. 61. Section 4 enacts that where a bill of
MACDONALD,

lading contains an agreement whereby the owner of the ship is

	

C.J .A.

relieved from liability for loss by negligence in the prope r
stowage of goods, such agreement shall be illegal, null and void .

In my opinion, this section makes such a term in an agreemen t
null and void only as against a non-concurring consignee. This
construction is, I think, supported by section 12 of the said Act ,
which imposes a penalty upon the shipowner for contravention
of section 4 only when he shall have failed to incorporate that
section verbatim conspicuously in the bill . This would indicate

to my mind that the protection afforded by section 4 is extende d

only to persons who were not parties nor privy to the agreement .
The evidence satisfies me that neither Ford nor The Colonia l
Company were privy to the option to stow on deck. The Colonial
Company had a good claim to damages against defendants
(Bills of Lading Act, Cap . 118, R.S.C. 1906) . That right they

have assigned to the Fords, and in the circumstances, I thin k
the Fords acquired a good cause of action against defendan t
in the name of The Colonial Company.

The judgment appealed from is in favour of the plaintiff

1925
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COURT OF The Colonial Company for the full amount claimed, and should ,
APPEAL

I think, be affirmed . The Fords had, under the assignment ,
1925 the right to sue in the name of their assignors. King v. Victoria

dune 26. Insurance Company (1896), A.C. 250. They may not them-

FORD MOTOR selves have been necessary parties, but I think they were prope r
COMPANY parties, since, had it been shewn that they were actually privy

OF CANADA
v.

	

to the brokers' option, there might have been something to b e
Uxlox

STEAMSHIP said in opposition to their right as beneficial plaintiffs to recover ,
Co.

	

even in the name of their assignors .

At the trial the judge reformed the bills of lading so as t o
include the option . I think this, for reasons which, if I a m
right in my conclusions, must be apparent, was error . The

MACDONALD, Fords have appealed against that term of the judgment, an d
C.J .A .

are, in my opinion, entitled to succeed . The option, whether

incorporated in the bills of lading or not, was, in the circum-
stances above set out, an illegal one, and void as against both
plaintiffs .

The result is that the plaintiffs should succeed on all issues ,
and as there appears to me to be no reason to consider the right s
of the plaintiffs separately, they should have the costs of th e
action and of the appeal, and cross-appeal .

GALLIIIER, J .A. : I agree with the Chief Justice .

Whether we regard The Judson Forwarding Company a s
agents of Ford or as forwarding brokers contracting for an d
selling space, in either event the plaintiffs are entitled to suc-

ceed. If agents they would have no implied authority to contrac t
for a class of space contrary to the provisions of The Water -
Carriage of Goods Act, in any event, without the assent of the
Ford Company, which they did not have, and which contrac t
was not known to that Company. If, on the other hand, they
procured the space and sold it to the Ford Company, the spac e
the Company was entitled to was for stowage below decks, a s
evidenced by the bills of lading, and could not be bound by any
agreement between the Shipping Company and the Forwardin g
Company, to which they were not parties and of which they had
no knowledge .

There should be, I think, only one set of costs, as the judg -

OALLIHER,
J .A .
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meat in favour of the Colonial upheld is really a judgment i n
favour of the Fords, and the solicitor and counsel was the sam e
for both . The Fords are entitled to succeed in their cross -
appeal, with costs .

FORD MOTOR

MACDONALD, J .A. : It was submitted that the automobiles COMPANY'
OF CANAD A

were carried under what may be called the special contract

	

v.

arranged between The Judson Forwarding Company and the sTEAM
S UNs
mP

defendant, and not under the terms of the bills of lading sub-

	

Co .

sequently issued. The correspondence and telegrams exchange d

shew that The Judson Freight Forwarding Company, by specia l

contract with the defendant, permitted the latter to carry th e
cars on deck. The Judson Company made an effort to hav e
that term omitted from the bills of lading and were successful ,
at all events, in having the bills issued without this option t o
carry on deck being inserted prominently on the face of the bills.

The bills of lading, however, contained clauses indorsed

thereon, wide enough (if valid) to permit carriage on deck .
The defendant was probably aware that by reason of the pro-
hibitions in The Water-Carriage of Goods Act (section 4), it
could not escape liability for any damage which might accru e

from carrying the cars in an exposed position on deck, unless
possibly by a special contract . Any such clause in a bill of
lading limiting the shipowner's liability to carefully stow goods MACDONALD,

and preserve them, would be void. That being so, the defendant

	

J.A.

thought it advisable to arrange (believing it had the right to do
so) for a special contract with the shipper to permit by mutua l
agreement what the Act forbade .

In view of the object of the Act, viz ., to prevent shipowners
from inserting in bills of lading or other documents of title (a s
they formerly did) clauses protecting them against their own
negligence, there is much to be said in support of the view that
they still may, by special contract with the shipper, on specia l
terms, stipulate for carriage on deck, or in any other manne r
agreeable to the contracting parties . That it may be, woul d
not be limiting the liability of the shipowner for his own negli-
gence. It would perhaps be going far to say that because o f
section 4, the owner, for example, of an automobile could not

133
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COURT OF contract on special terms with the master of a ship to carry it ,
APPEA7.

say, between Vancouver and Victoria, on the open deck, withou t
1925

	

coming within the mischief the Act sought to remedy.
June 26 . However, in view of the conclusion I have reached on th e

FORD MOTOR question of agency, it is not necessary to decide this point, an d

OFOCANADA
I do not express a final opinion thereon.

Co .

	

Were The Judson Freight Forwarding Company in makin g

UNION this special contract (assuming that it does not offend agains t
STEAMSHIP the Act) the agents of the Ford Motor Company of Canad a

Limited, one of the plaintiffs, thus making it the contract o f
the Ford Company ? It is clear from the evidence that th e
Ford Company in dealing with The Judson Company to secur e

space never authorized it to make a special arrangement for

carriage on deck. The Ford Company had no intention o f
departing from the usual methods of shipment . That is obviou s
from the correspondence . It is also clear that if the Ford Com-
pany is bound it is by reason of the manipulations of The Judso n
Company in attempting to deal with the shipowner (the de-
fendant) on one basis, and with the Ford Company on another

MACDONALD,

	

Company
J.A.

	

basis altogether.

The Ford Company, however, are not bound by the acts o f
The Judson Forwarding Company. As stated, the correspond-
ence does not disclose agency. It shews that The Judson Com-

pany acted independently, submitting the offers obtained to th e

Ford Company for acceptance or rejection . As a matter of fact,
The Judson Company had no contract for space arranged whe n
it made an offer to the Ford Company, which was accepted b y

the latter. If The Judson Company as a mercantile agent had

been given possession of the goods or of the documents of titl e
thereto	 here the bills of lading—any disposal of the goods o r
arrangements made by it, if acting in the usual course of busi-
ness as such agent, would, as between the true owner of the

goods and the Steamship Company, be just as binding as if th e
agent were expressly authorized, unless the Steamship Compan y
had notice of limitation of authority . I do not gather from th e
evidence, however, that The Judson Company were entruste d

with documents of title, notwithstanding that the ocean bills o f

lading were issued in its name . The bills of lading for carriage
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by sea were simply exchanged for the inland bills of ladin g
issued at the point of shipment, and the use of The Judson Con-

COURT OF
APPEA L

FORD MOTO R
COMPAN Y

OF CANADA
v .

IJNIO N
STEAMSHI P

contention that the Ford Company are bound by this radical

	

Co .

departure from the usual shipping contract. Such a special
arrangement should not be regarded as within the apparent

scope of an agent's authority . Even, therefore, if the special

contract is valid, it does not in the final analysis relieve the
defendant. The Ford Company was not a party thereto, much
less its co-plaintiff, the Colonial . I hold, therefore, that the
relationship of principal and agent did not exist for the purpos e
of making a special contract . The Judson Company were in -
dependent contractors and were dealt with on that basis .

The Colonial Motor Company Limited had, of course, no

pany's name in the former was a mere matter of form and 1925

convenience, not at all proving that documents of title to the June 26 .

goods were deliberately entrusted to it by the Ford Company .

The Judson Company had no authority from the Ford Company

to enter into on its behalf a special contract to permit carriag e

of the automobiles on deck, nor can the defendant sustain th e

notice of the special contract, and its rights are governed by the
MAC(

)
DO

A .

bills of lading duly endorsed . The judgment, therefore, in its
favour for damages against the defendant must stand . True, its
right of action was assigned to the Ford Motor Company, bu t
that does not discharge the defendant's liability to The Colonia l
Company, who acquired the property in the goods .

There remains the question of the right, if any, of the de-

fendant to recover the amount of the judgment against it fro m

the Ford Motor Company of Canada Limited. The pleadings
do not in apt terms disclose the grounds for indemnity as against
the Ford Company, and the learned trial judge merely reserve d

to the defendant the right to launch a separate action, if so
advised. The defendant evidently prefers, however, to have it s
right to relief, if any, disposed of in the present appeal, fro m
which I assume that if a separate action were launched, no ne w

or further evidence useful to the defendant could be adduced .
I think the pleadings, while not drawn with this special clai m
for relief fully in view, are broad enough to enable the clai m
to be disposed of, and that on the authority of Elder, Dempster,
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& Co . v . Dunn cC. Co . (1909), 101 L.T. 578, it can be deal t
with in this action . My conclusions, however, that The Judso n
Company (whether it acted fraudulently or not) were not the

agents of the Ford Company, necessarily disposes of this claim .

The Ford Company are under no liability to the defendant t o
recoup it for the damages sustained. It would only be liable
if the defendant could say "we have to pay the consignee s
damages because you, through your agent, entered into a con -

tract with us to permit carriage on deck ; you are responsible for
our loss ." In Elder, Dempster, & Co. v. Dunn & Co., the ship-

owners had to pay the consignees of a cargo of cotton damage s

because the bales of cotton placed on board ship did not corre-
spond with the description of the goods as set out in the bil l

of lading. This was the fault of the charterers of the vessel .

In so far as the principles deduced are concerned, the charterer s
were in the same position as the shippers in the case at Bar ;
they loaded the vessel and marked the bales, and the maste r
of the ship on the charterer's request, signed the bill of ladin g

not knowing the descriptions were inaccurate. The bill of
lading imposed on the shipowner more onerous obligations than
that contemplated by the charterparty. The charterers im-
pliedly warranted to the master of the ship that the marks
specified on the bills of lading corresponded with the marks on

the bales of cotton . The charterer was held liable to reimburs e

the shipowner . Here it is suggested that the Ford Compan y

must reimburse the defendant, because it induced it to carry
goods in a way that afforded ample protection as against an y
claim the Ford Company might make because of the special

agreement to permit carriage on deck, but not as against a claim

by the Colonial . If The Judson Freight Forwarding Company,

who are described as the shippers in the ocean bills of lading,
were parties to the action it may be that as by its act in making
a special contract which resulted in defendant having to pay

damages to The Colonial Company, who were not parties to the

special agreement, that the defendant might in turn secure re-

imbursement from The Judson Company. But that is not thi s

ease. If I am right in holding that The Judson Freight For-

warding Company made this special contract without authoriza -
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tion from the Ford Company, not as agents but as independent COURT O F
APPEA L

contractors, no relief can be obtained by the defendant agains
t the Ford Company.

	

1926

An effort was made to bring the Ford Company within reach June 26 .

of the defendant's claim by the learned trial judge, rectifying FORD MOTOR

the bills of lading to conform with the special contract by the COMPANY
OF CANADA

insertion of the provision for carriage on or below deck at the

	

ro.

ship's option. If, as I believe, the special contract, whether STEAMSHI P

legal or not, was only operative between The Judson Freight

	

Co .

Forwarding Company and the defendant, its terms can not b e
imported by rectification or otherwise into another contract ,

viz ., the bills of lading to which the Ford Company were parties .
There should not be rectification as against the Ford Company
in the absence of a finding that The Judson Company were the MACDONALD ,

agents of the Ford Company to make such a special contract .

	

J .A.

In the result the appeal of the defendant against the judg-

ment should be dismissed, and the cross-appeal complaining o f
the order for rectification should be allowed .

Appeal dismissed and cross-appeal allowed.

Solicitors for appellant : Griffin, Montgomery & Smith .

Solicitors for respondents : Wilson & Jamieson.
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CAYLEY ,

CO . J .

1925

Sept . 10 .

CLAUD LOO v. SUN FAT ET A.L .

Landlord and tenant— Proceedings to oust tenant—Appointment—Affidavi t
in support—Exhibits—Service of appointment with copy of affidavi t
in support and exhibits—R .S .B .C. 1924, Cap . 130, Sec. 21 .

CLAUD LOO
V .

SUN FAT

Where a landlord has obtained an appointment of time and place for

inquiry under section 20 of the Landlord and Tenant Act, the notic e

served on the tenant with a copy of the affidavit on which the appoint-

ment was obtained under section 21 thereof, must be accompanied by

copies of all exhibits therein referred to .

Carter v. Roberts (1903), 2 Ch . 312 distinguished .

PROCEEDINGS before the County Court by landlord t o
oust tenants under the provisions of the Landlord and Tenan t
Act, sections 19 to 25 . Objection was raised by the tenant tha t

Statement copies of the exhibits mentioned in the landlord's affidavit on

which the appointment of time and place of inquiry wa s
obtained, had not been served with the appointment as provide d
in section 21 of the Act. Heard by CAYLEY, Co. J. at Van-
couver on the 8th and 14th of September, 1925 .

Hossi.e, for plaintiff .
TV. B. Cochrane, for defendant .

10th September, 1925 .

CAYLEY, Co. J . : The plaintiff is landlord of certain premises
in Vancouver and seeks to oust the tenants under the provisions

(sections 19 to 25) of the Landlord and Tenant Act . The tenant

takes two objections, one that the hearing, being the fifth da y
(excluding the first) from date of service of the appointment,

Judgment was too soon . This objection seemed to be overruled by th e
decisions ; the other objection was that copies of the exhibits
mentioned in the landlord's affidavit setting out the facts ha d

not been served with the appointment as provided in sectio n

21 of the Act .
Counsel for the landlord claimed that section 28 of the Ac t

brought the matter within the ordinary cases dealing with th e
service or non-service of exhibits, and further that section 92
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of the Act permitted the judge to deal with the matter sum-

marily when the tenant put in an appearance .
I hold that all that section 22 does is to prescribe the manne r

of procedure at the hearing. It does not waive the necessity
of complying with the conditions precedent to the case bein g
heard at all . One of these conditions is (see section 21) that
a copy of the "papers attached to" the affidavit shall be serve d
with the notice of appointment. As to section 28, this section
says :

"Service of all papers and proceedings under sections 19 to 25 shall be

deemed to have been properly effected if made as required by law in respec t

of writs and other proceedings in actions for the recovery of land . "

What is the procedure in actions for recovery of land ? I t
applies to the method of service only and not to the papers that

should be served	 that is the method of service in actions for
the recovery of land . Apparently section 28 deals with the ser-
vice alone and cannot be relied upon as an authority for anything
except the mode of service. In the case of Carter v . Roberts

(1903), 2 Ch . 312, Bryne, J . says it is obviously inconvenient

in the case of some exhibits to serve copies, for instance in th e
case of a long account . Carter v. Roberts is dealing with
Order LII., r . 4, of the Supreme Court Rules. It does not lay
down the law upon how I should interpret the language of
section 21 of the Landlord and Tenant Act. I am left entirely

without authority—to my own idea—as to how section 21 should
be interpreted. I believe that the Landlord and Tenant sections
from 19 to 25 offer an exceptional remedy for the removal o f
tenants . Where a man relies upon a statutory remedy the judge

has to consider the section with extraordinary strictness . If
I act under an error here, it is illusory to say, that the part y
against whom the decision is made has a remedy in the Court s
of Appeal, because no matter what the Court of Appeal should
decide, the tenant gets what he wants by the delay involved .
I hold that the decision in Carter v. Roberts does not apply t o
section 21 of the Landlord and Tenant Act and that section 21

is peremptory, and lays it down as a condition precedent t o
the judge 's hearing of the application that the exhibits referred
to in the landlord's affidavit (that is, copies of the exhibits )
should be served with the notice of appointment . At the same
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time, I do not think this application should be dismissed with

costs on account of irregularity. In Carter v . Roberts, Byrne ,
J. said it was not necessary "to impose upon the moving part y
the absolute result of having his motion dismissed for irregu-
larity in default of" serving papers that should be served . I
think I will take that as a guide to me in dealing with thi s

matter. I will not dismiss this application for irregularity in
complying with section 21 of the Landlord and Tenant Act, bu t
I will require that the papers referred to in the affidavit, namely ,
the exhibits, should be served upon the tenant, and that th e
tenant should have the five days' notice that he is entitled to,

as in the case of service of the notice, and that the tenant i n

this matter will be entitled merely to the costs of the day. In
effect this means that the notice in writing is going to be accepte d
as having been duly served, but that the exhibits have got to b e
served now in addition, and that the application will not be dis-
missed with costs, but shall be heard at the expiration of fiv e
days after service of the exhibits .

Wova YET
of commitment did not order payment of costs in compliance wit h

section 4 of The Opium and Narcotic Drug Act, 1923 : -

Held, that the only positive direction in said section 4 is that the Cour t

shall impose both fine and imprisonment . The warrant shews this wa s

done . This positive direction must be regarded as definitive of the

word "penalties" in the negative clause of the section and the wri t

should be refused .

APPLICATION for a writ of habeas corpus . The accused
Statement was convicted by the police magistrate at Victoria, fo r

Criminal law—Habeas corpus—Summary conviction—The Opium and Nar -

MURPHY. J .

	

REX v. WONG YET.
(In Chambers )

1925
eotic Drug Act, 1923, Can . Stats . 1923, Cap. 22, Sec. 4—Warran t

Aug . 25.

	

omitting order for costs.
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Judgment

REX

	

An accused was convicted of having opium in his possession . On an

v '

	

application for a writ of habeas corpus on the ground that the warrant
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having opium in his possession . Heard by MURPHY, J .

Chambers at Victoria on the 20th of August, 1925 .

Stuart Henderson, for the application.

A. D. Macfarlane, contra .

25th August, 1925 .

MfRPur, J. : Application for habeas corpus on ground tha t
warrant does not order payment of costs, whereas section 4 of
The Opium and Narcotic Drug Act, 1923 (under which accused

was convicted), provides that the accused, if found guilty upo n

indictment, shall be liable to a fine not exceeding $1,000 an d
costs and not less than $200 and costs, and that the Court shall
have no power to impose less than the minimum penalties pre -
scribed and shall in all cases of conviction impose both fine an d

imprisonment .
Accused was tried by a stipendiary magistrate under th e

Summary Trials provisions of Part XVI. of the Code. There
is no tariff of costs fixed by The Opium and Narcotic Drug
Act, 1923 . The only positive direction in said section 4 is tha t
the Court shall in all cases impose both fine and imprisonment.
The warrant shews this has been done . I think this positive
direction must be regarded as definitive of the word "penalties "
contained in the negative clause.

As to the point that the warrant requires payment of cost s
of conveyance to gaol and does not fix the amount of same ,
the warrant as returned follows form 41 of the Code, which i s
authorized by section 1152 . That being so, I think the warran t
good. Ex parte Hilchie (1906), 11 Can . C.C. 85. The proper
method for the determination of these costs is set out in Poulin
v . City of Quebec (1907), 13 Can. C.C. 391 at p. 392. The
failure of the officer to follow the course there directed is, i n
my opinion, no reason for granting the writ . The indorsement
is a ministerial act which can be performed at any time .
Application dismissed .

Application dismissed.

REX
V .

WONG YET

Judgmen t

14 1

In ,MURPHY, J .
(In Chambers )

192 5

Aug . 25 .
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PRA T

V.
HITCHCOC K

Statement

PRAT v. HITCHCOCK AND THE CANADA PAIN T
COMPANY LIMITED .

Practice—County Court—Charging order—Jurisdiction—Cash standing t o
debtor's credit in County Court—Exemptions—Judicature Act, 1873 ,
Sec . 89—R.S .B.C . 1924, Cap. 53, Secs . 22 and 25 ; Cap. 83, Secs. 12
and 25 .

A charging order may be made by a judge of the County Court upon
moneys in his Court paid in to the debtor's credit under garnishe e

proceedings .
A charging order upon moneys in the custody of the Court is not a `"force d

seizure " within the meaning of section 25 of the Execution Act an d

the provisions in said section as to exemption do not apply (MARTIN ,

J .A. dissenting) .

A PPEAL by plaintiff from the orders of GRANT, Co. J. of
the 11th of February, 1925 . On the 10th of January, 1925,

The Canada Paint Company Limited recovered judgment in

the County Court at Vancouver against George A . Prat and
Gordon Jonah for $982 .95 and nothing was paid on the judg-

ment. In the present action in which George A . Prat is

plaintiff the Bank of Montreal as garnishees paid into Cour t
the sum of $299 .88. By order of the 15th of January th e
defendant in this action was given power to withdraw his

dispute note and it was ordered that the plaintiff be at libert y
to enter judgment for the amount of the claim. In the Canada
Paint Company 's action against Prat and Jonah a warrant o f

execution was issued against the goods of the defendants an d

was on the 22nd of January returned nulla bona . On the
application of The Canada Paint Company in this action a n
order was made on the 11th of February whereby the solicito r

for the plaintiff was entitled to a charge on the fund in Cour t
for his costs to be taxed and that the balance of the fund stand
charged with the payment to the applicant of $982 .95 .

The appeal was argued at Vancouver on the 14th and 15th

of April, 1925, before MACDONALD, C.J.A., MARTIN, GALLIHER
and MACDONALD, JJ.A.
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Woodworth, for appellant: As to the charging order (1 )

there was no jurisdiction to make it ; (2) there was exemption

under the Execution Act . On the question of jurisdiction se e

Brereton v . Edwards (1888), 21 Q.B.D . 488 at p. 493 ; Hals-

bury's Laws of England, Vol . 14, p. 128, par . 231 . Under

section 12 of the Execution Act the sheriff may seize money : see

also King v. Lanchick. Safety Storage and Warehousing Co .

v . Lanchick (1922), 31 B.C. 193 . On the question of exemption

see Hudson's Bay Co . v. Hazlett (1896), 4 B .C. 450 ; Stroud' s

Judicial Dictionary, Vol . 2, pp. 823 and 825 ; Yorkshire v.

Cooper (1903), 10 B.C. 65 at p . 72 ; Dickinson v. Robertson

(1905), 11 B.C . 155 ; In re Mark Sheppard (1889), 59 L .J . ,
Ch . 83 ; Smith v . Cowell (1880), 50 L.J ., Q.B. 38 ; Re A

Debtor; Ex parte The Debtor (No. 718 of 1920) (1921), 12 5
L.T. 727 . There was a breach of undertaking in the pro-

ceedings .

St. John, for respondent (Canada Paint Co .) : On the ques-

tion of jurisdiction see section 25 of the County Courts Act ,

and section 89 of the Judicature Act (English) which applie s

here : see Rex v . Sel f e (1908), 2 K.B. 121 ; Martin v. Ban-

nister (1879), 4 Q.B.D . 491 ; Richards v . Cullerne (1881) ,
7 Q.B.D. 623 . On the question of exemption see Hills v .

Webber (1901), 17 T.L.R . 513 ; Ex parte Evans. In re

Watkins (1879), 13 Ch. D . 252 ; Willis v . Cooper (1900) ,
44 Sol . Jo . 698 ; Stuart v . Grough (1888), 15 A.R. 299 ; Anglo-

Italian Bank v . Davies (1878), 9 Ch. D. 275 ; Davidge v.

Kirby (1903), 10 B.C. 231 ; Harris v. Beauchamp Brothers

(1894), 1 Q.B. 801 .
Woodworth, replied .

Cur. adv . volt.

26th June, 1925 .

MACDONALD, C .J.A. : I am quite in accord with my brother

GALLIIiER on the question of the jurisdiction of the County

Court to make a charging order.

	

MACDONALD ,
C .J .A .

I am also in accord with the conclusion reached by him a s
regards the exemption, but I do not share his doubts . I am

unable to convince myself that equitable execution can properl y

be described as a forced "seizure or sale." The word "seizure"

COURT OF
APPEA L

192 5

June 26.

PRAT
V .

HITCHCOCK

Argument
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has had for centuries a well-defined technical meaning in law ,
which I do not feel at liberty to disregard . To call a charging
order upon moneys already in the custody of the Court a force d
seizure, would, I think, be to strain the language of the Act ,
and to give a new right to judgment debtors which the Legis-
lature has failed to give.

Moreover, I think the Full Court has already pronounced
upon the question in Hudson 's Bay Co. v. Hazlett (1896), 4
B.C . 450 ; that was an appeal from the decision of DAVIE ,

C.J ., where it was sought to obtain equitable execution by th e
appointment of a receiver to receive book debts owing to th e
debtor . The debtor claimed the exemption given by the Home-
stead Act, the Act relied on here, but the learned Chief Justice
refused to affirm his claim for exemption, for reasons which, I
think, apply with equal force to this case . The order ther e
made was appealed to the Full Court, and while the learne d
justices added some additional reasons and did not refer ex-
pressly to the reasons of DAVIE, C .J ., they nevertheless expresse d
no dissatisfaction with them . Their reasons seem to me to
support the proposition that the exemption only is given where
a seizure is made by a sheriff. The same result applies to Jonah
v . Hitchcock, which counsel agreed should follow the above .

MARTIN, J .A. : As regards the power of the learned county
judge to make an order of this description, I am in accord wit h
the opinion of my brother MCPIIILLIP5, expressed in King v .
Lanchick (1922), 31 B .C. 193, in favour of that power.

But it is submitted that in this case the order that was made ,
whereby the "moneys in Court to the credit of the plaintiff "
(appellant) were "charged with the payment to the applicant

MARTIN, J .A . of the sum of $982.95 and that the same be paid out of Court
to the applicant" (the respondent), could not legally be mad e
because the plaintiff (appellant) was entitled to them as a statu-

tory exemption under and by virtue of section 25 of the Execu-
tion Act, Cap . 83, R.S.B.C. 1924, as follows :

`"The following personal property shall be exempt from forced seizure o r
sale by any process at law or in equity ; that is to say, the goods and
chattels of any debtor at the option of such debtor . or, if dead, of hi s

personal representative, to the value of five hundred dollars .

	

. . . "
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It was in effect conceded that if this section applied, the COURT OF
APPEAL

plaintiff was entitled, as an exemption, to the moneys in Court

	

—
(amounting to $299) so ordered to be paid out to the respondent

	

1925

Company, which had recovered a judgment against the plaintiff June 26 .

in another action upon which a writ of execution had issued to

	

PRA T

the sheriff but was returned by him nulla bona, and hence the
HITCHCOC Kv.

only property of the judgment debtor that would otherwise hav e
been "liable to seizure and sale, " as sections 943 of said Execu-
tion Act directs, was the said moneys of the plaintiff in Court ,
because money and bank notes are made exigible by said sectio n

12, which directs that the sheriff
"shall seize and take any money or bank-notes, and any cheques, bills o f

exchange, promissory notes, bonds, specialties, or other securities for money,

belonging to the execution debtor, and may and shall pay and deliver to the

execution creditor any money or bank-notes which shall be so seized, or a

sufficient part thereof," etc ., etc.

Since the sheriff was thus unable to seize the appellant' s

money because it was in the possession of the Court itself, whic h

could not permit an execution to be levied under its own wri t
against itself, the execution creditor (respondent) to remove
this barrier to "a seizure by process at law" applied to the Cour t

for a "process in equity," to effectuate its inadequate "process MARTix, a .A .

at law," whereby the said moneys of the appellant were b y
"forced seizure" taken from the appellant and ordered to b e

delivered direct to the execution creditor, without the furthe r
intervention of the sheriff, which, in the circumstances, becam e

unnecessary if the said impounding and paying order can be
sustained, it being, it is to be noted, much more than a mer e
charging order .

There can be no question that a seizure by a sheriff under a
writ of execution comes within the expression in said section

25 of "forced seizure	 by any process at law," the word
"forced" being used in the ordinary legal sense of compulsory
compliance by the debtor to the over-mastering process of th e
Court whereby he is deprived of his property, just as, e .g . ,
"forced sale" means

"In practice . A sale made at the time and in the manner prescribed b y

law, in virtue of execution issued on a judgment already rendered by a
Court of competent jurisdiction ; a sale made under the process of th e
Court, and in the mode prescribed by law" :

Bouvier's Law Dictionary, Vol. 1, p . 810 .
10
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cOUET OF

	

Now manifestly, to my mind, there can, in this connexion ,
APPEAL

____ be no difference in the meaning of the term "forced" as applie d
1925

	

to "process in law" or to "process in equity," because both ar e
June 26. directed to an identical object, viz ., the compulsory acquisition

PRAT by the Court, through its appropriate process and officers, of th e

HITCHCOCKv.
debtor's property to be disposed of according to law . In the
case at Bar the ordinary process at law, the writ of fi . fa. de

bonis, having failed of execution by the sheriff, the Court re-
sorted to a process in equity, whereby and through the means o f
a charging order, so called, the moneys of the appellant in Cour t
were impounded through the instrumentality of another office r

of the Court, its registrar, being the custodian of the funds in
Court, and ordered to be paid out by him, to the execution
creditor in satisfaction, in part, of his judgment, and with al l
respect for other views, I am quite unable to see why this proces s
in equity, which comes clearly within the words of the statute ,

should be inequitably, I say it with every respect, made the

means of depriving a debtor of a statutory right conferred upo n
him for the express purpose of rescuing him when in extremis

from the full effect of the process of the Court . See Yorkshire
MARTIN, J .A .

v. Cooper (1903), 10 B.C. 65 . Once the stage is reached

that a "forced seizure" has been made either at law or
in equity, then the statutory right accrues, and if the presen t

process by which this property of the debtor was seize d
(by being charged or impounded by the Court itself, agains t

his will and strongest possible legal objection and resistance) i s

not a seizure by "process in equity" then to what kind of "process
in equity" does the section apply ? I confess I find mysel f
unable to think of any, and none was suggested to us. In the

jurisprudence of the civil Courts of this Province their proces s

is of two natures only, either of law or in equity, and if th e
process now in question is lawful, as it admittedly is, then i t

must be either at law or in equity and hence within the exempt-
ing section, otherwise it is beyond the pale of legality and a mer e

nullity, a "thing of naught which could not be disobeyed "

The Leonor (1916), 3 P. Cas. 91 ; (1917), 3 ? .W.R . 861 .

Therefore unless this Court is prepared to nullify the expres s

and most comprehensive words of the statute, embracing all
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lawful process, it must give effect to the clear intention of the COURT O F

APPEAL
Legislature. Since the wide language employed in terms in- —
eludes the present process in equity, upon what principle is it

	

1925

to be rendered ineffectual ?

	

June 26 .

The matter, with all respect, was erroneously treated below

	

PEA T
as though the expression in the section was merely the curtailed HITCHCOC K

one of "forced seizure," whereas it is essentially different, being
"forced seizure or sale by any process at law or in equity," thu s
specifically conferring upon the debtor not only the benefit o f
an exemption from ancient "seizures at law" but also fro m
modern "seizures in equity." And be it noted that in the case
of seizure of money or bank-notes they are not, by said section
12, made the subject of "sale" but are to be "paid and delivered "
direct by the sheriff to the execution creditor, just as this money
was ordered to be "paid and delivered" direct by the registrar t o
the execution creditor, which excludes from this case the con-

sideration of the element of "sale," in relation to seizure o f
"money or bank-notes," which is in accordance with the alterna-
tive of exemption from "seizure or sale" in appropriate circum-
stances, given by said section 25 : if the expression were "taken MARTIN, a.A.

in execution" that would, having regard to legal history, at leas t
go to support a restricted construction, but that is what th e
Legislature has, to my mind, evinced the clearest intention of
avoiding by using language inclusive of modern remedies by
way of equitable execution as it is called by very high authority,
see, e .g., the recent decision of the Court of Appeal, compose d
of Lord Sterndale, M .R., and Lord Justices Atkin and Younger ,
in Re A Debtor (1921), 125 L.T . 727, wherein it was held that
moneys in the hands of the official receiver, under an order o f
Court, to the credit of a debtor, could be made available by
charging order of the Bankruptcy Court (granted by its regis-

trar under special statutory powers) to answer a judgmen t
obtained against the debtor for taxed costs. The circumstance s
were, in legal effect, identical with those at Bar, and in respec t
of them Lord Sterndale, M .R. said (p . 728) :

"This order is not made under sect. 14 of 1 & 2 Viet, c. 110, because

that does not give any power to deal with cash or money, but it is no t
made directly, but indirectly, by reason of the powers of sect. 12 of 1 & 2
Viet . e . 110, which gives the right to take in execution, amongst other
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COURT OF things, moneys. It has also been decided that where the money instead
APPEAL of being in a place where the sheriff can get at it, is in the hands of th e

	

1925

	

Paymaster-General or of an officer of the Court for the judgment debtor ,
then in order to prevent the execution creditor being deprived of his righ t

June 26.
under sect. 12, by reason of his not being able to levy on the moneys in

	

PRAT

	

the hands of an officer of the Court, or a public officer like the Paymaster -

	

v .

	

General, an order would be made that the money shall be dealt with a s

HITCHCOCK if it had been seized and paid to the judgment creditor . That was decide d

by Lord Truro in the case of Watts v. Jefferyes [ (1851) ], 3 Mac . & G . 372 ,

where a sum of 5001 . had been ordered to be paid to the judgment debto r
and the cheque had been actually drawn for the purpose of paying . I do
not know whether it was called in terms a charging order or not, but an

order was made that that cheque should be handed over to the judgmen t
creditor in satisfaction of the debt ."

And the Master of the Rolls goes on to describe, p . 729, the
order as having been properly made by the judge in the exercis e
of "the power and the will to assist the execution of the judg-
ment creditor ." Lord Atkin takes the same view, saying, p . 729 :

"She [the judgment creditor] could not issue a legal execution agains t

this money, because if she did that she would be interfering with th e
officer who was dealing with the money in pursuance of an order of th e
judge of the High Court, and it is plain that such an interference woul d
not be permitted . Therefore, legal execution was impossible . Therefore ,
the only course she could take in order to satisfy her judgment out o f

MARTIN, J .A . money which was available to the judgment debtor and which he ought to

pay to her was by some process of equitable execution. To whom ought
she to go for that purpose? That there was jurisdiction to make such a n
order by way of equitable execution is undoubted . It has been exercise d

now to the knowledge of all of us for generations	

And Lord Justice Younger agreed, and also pointed out tha t
in a proper case the application could be made before issuin g
a fi . fa . because, p. 731 :

"In substance it is proper and right that without the issuing of a ff . fa .
you may get at the fund by virtue of an order and a charging order
attaching to it .

"So here we have this it seems to me clearly laid down by these two
decisions that, first of all, the Court in Bankruptcy, inasmuch as th e
fund is in the hanads of one of its officers, is the Court to which th e
application should be made for leave to get at this fund which would b e
available for the execution creditor if it were not in the hands of an
officer of the Court . "

In Brereton v. Edwards (1888), 21 Q.B.D. 488, cited b y
approval in the preceding case, Lord Justice Bowen, afte r
instructively reviewing the historical change in the seizure of
money, cash, cheques, etc ., said, pp . 499-500 :

"Section 12 made cheques and money available for execution, and, by
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analogy, it enabled a Court of Equity to assist a judgment creditor, by COURT OF

means of equitable execution against money belonging to him in its own APPEAL

hands	 But the question still remains, in what mode is equitable

	

192 5
execution to be given to a judgment creditor as regards cash standing t o

the credit of the judgment debtor in the Chancery Division? It has been June 26
.

suggested that this can be done only by means of the appointment of a

	

PRAT '
receiver. That would be the merest formality, when such an appointment

	

v.
would be useless or worse than useless . What could be the use of appoint- HITch coc K
ing a receiver of money which was already in the hands of the Court? I n

my opinion a charging order is quite sufficient, without the appointmen t

of a receiver ."

In the light of these decisions the only way the present process
can properly be regarded is as one in equity by way of equitabl e
execution and therefore within the express terms of said section
25 . In answer to. them, the respondent's counsel relied upon
the decision of the old Divisional Court in Hudson's Bay Co. v .

Hazlett (1896), 4 B.C. 450, but that case, wherein I was counsel
for the appellant, when properly understood, does not assist th e
respondent but the appellant, so far as it is applicable . The only
point argued or decided was whether or no book debts could b e
the subject of exemption, and it was decided they were not
because, as Chief Justice DAVIE put it below, p. 454, "unles s

`goods and chattels' are such as might be seized or sold, they are MARTIN, J .A .

not exempt," and this view was adopted on appeal, Mr . Justice
MCCREIGHT saying, p . 458 :

"The test is whether the thing in question is capable of larceny, that i s

of being physically seized and taken away."

Mr. Justice DRAKE agreed and said, p . 459 :
"A consideration of the language of this Act shews that tangible good s

only were intended to be exempt ."

And he also points out that though the Act of 1838 of 1 & 2
Viet . Cap. 110, Sec. 12 (similar to our said section 13 of the
Execution Act) did not include book debts yet power was by
it first given td the sheriff to seize money, bank-notes, cheques ,
etc., which is the case at Bar, and it is beyond question that i f
money had been seized in the Hudson's Bay Co . case, as here,
the exemption must have been allowed, and it is to be noted
that in that case no one suggested, either from Bench or Bar ,
that the appointment of a receiver of the book debts therein ,
"which operates as equitable execution" (vide Westhead v .
Riley (1883), 25 Ch. D. 413, cited by the Chief Justice) wa s
not a seizure of them by "process in equity " within section 25 .
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It follows, therefore, that in the very apt language of Lord
Sterndale above cited, the money of the execution debtor i n
Court "shall [should] be dealt with as if it had been seized

and paid to the judgment creditor, " but in case of such "seizure"
in this country the right of exemption immediately arises unde r
section 25 as aforesaid and the judgment creditor can only get
the excess over that amount ; and herein the money being les s
than the exemption, the creditor can get nothing from the fund

in Court, so the order appealed from should be discharged an d
the appeal allowed.

GALLIHE$, J .A. : The first question to consider here is, ha s

the County Court judge power to make a charging order o n

moneys in his Court paid in under garnishee proceedings .

The learned judge below relied on section 22 of the County

Courts Act, which reads as follows :
"Every County Court shall, as regards all causes of action within its

jurisdiction for the time being, have power to grant and shall grant i n

any proceeding before the Court such relief, redress, or remedy, or com-

bination of remedies, either absolute or conditional, and shall in ever y

proceeding give such and the like effect to every ground of defence or

counterclaim, equitable or legal (subject to the provision next hereinafte r

contained), in as full and ample a manner as might and ought to b e

done in the like case by the Supreme Court . "

This is, in effect, the same as section S9 of the Judicature Act ,
1873 .

In King v. Lanchick (1922), 31 B .C. 193, the matter came
up in this Court, but owing to the view taken by the majorit y
of the Court it did not become necessary to decide the point .

My brother McPHILLIPS, however, being of a different view,

did decide the point, and I am in agreement with his judgmen t
in that respect. Section 89 of the Judicature Act has been
interpreted in several cases in England. In Pryor v. City

Offices Co. (1883), 52 L.J., Q.B. 362, the words "in any pro-
ceeding" were interpreted to mean "in any action ." And in

In re Mark Sheppard (1889), 59 L .J., Ch. 83, it is said "equit-

able execution" may be more properly termed "equitable relief, "
and my brother McPIIILLIPs has dealt with other English
decisions in the Lanchick case. Then in 1908, in Rex v . Selfe

(1908), 2 K.B. 121, it was held, per Lord Alverstone, G.J., and
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Lawrence and Sutton, JJ., that a County Court judge has juris-
diction under section 89 of the Judicature Act, 1873, to appoint
a receiver of an equitable interest in land by way of equitabl e
execution .

It was next objected that even if the County Court judge had
jurisdiction these moneys are exempt under section 25 of the
Execution Act, R.S.B.C . 1924, Cap. 83 . Section 25 reads as

follows :
"The following personal property shall be exempt from forced seizure

or sale by any process at law or in equity ; that is to say, the goods and

chattels of any debtor at the option of such debtor, or, if dead, of his

personal representative, to the value of five hundred dollars : Provided

that nothing herein contained shall be construed to exempt any goods o r

chattels from seizure in satisfaction of a debt contracted for or in respect

of such identical goods or chattels : Provided further that this section

shall not be construed so as to permit a trader to claim as an exemption

any of the goods and merchandise which form a part of the stock-in-trade

of his business ."

Had these moneys been in the possession of the judgment

debtor the sheriff could have seized them, and I think the debto r
would, under section 25, be entitled to them as exempt to the
extent of $500 . The moneys being in Court could not be seized
under legal execution, but were made available by charging order
an equitable remedy .

It is true that by reason of the equitable relief granted th e
moneys were made available as effectively as if they had bee n
seized under execution and in effect, it is a substitution of equit-
able execution for execution at law .

Proceeding upon equitable principles, it would seem tha t
where exemption would be granted if the goods were seized b y
legal process, it would be only just that where legal seizure
cannot be had, as here, and where by equitable process the good s
are made exigible to satisfy the creditors' judgment the sam e
right of exemption should exist . But we have to determine that
not upon equitable principles but upon the construction of sectio n
25 of the Execution Act, above set out .

I confess I have experienced some difficulty in coming to a con-
clusion . Take the words "forced seizure or sale by any proces s
at law or in equity ." In the case of forced seizure or sale b y
process at law, there is no difficulty and the Act goes on to pro -

15 1
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V .
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J .A .
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charging order.
The sheriff by seizure under ' legal process, impounds th e

goods of the debtor for the benefit of the execution creditors —

the seizure is in effect an impounding. Moneys are in Court
in a cause. When the Court charges those moneys in favour o f

a certain person by charging order, do they not in the same sens e
impound them? In other words, have they not said, "we take

those moneys and we allocate them." They have, as it were,
laid their hands upon them—seized them. It would seem to
me that that is not an unreasonable view to take, but I think I
have still to consider whether we can gather from the Act itsel f

GALLIHER, that such was in the contemplation of the Legislature . The
r'A' reading of the whole Act would not, I think, support that view ,

as none of the provisions of the Act . regulating proceedings with
regard to exemptions are applicable to charging order process, so

that while I cannot fix the words "process in equity" as referabl e
to anything if not to the process I have outlined (and that i s
what creates doubt in my mind), still I should not strain con-
struction to supply what may have been a cases omissus, or in
arriving at the intention of the Legislature .

Again we have to further consider whether such is a force d
seizure within the meaning of the Act, and while I am not fre e

from doubt, I think the better conclusion is that it is not .
I would dismiss the appeal.
It was agreed that the case of Jonah v. Hitchcock should be

governed by the decision in this case .

MIACnONALD,
MACDONALD, J .A . : I agree in dismissing the appeal .J .A .

	

g

Appeal dismissed, Martin, J.A. dissenting.

Solicitor for appellant : C . M. Woodworth .

Solicitors for respondent : Noble & St . John

COURT OF vide the necessary steps, etc ., all of which pertain to such a
APPEA L
—

	

seizure, but is silent as to a process in equity . One would think
1925

	

that the words "process in equity" were intended to be applicabl e
June 26 . to something, and I can not at the moment think of anything t o

PRAT which they would apply, unless it be the appointment of a re -
ceiver, or in the case of moneys in Court, the granting of a

HITCHCOCK
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ST. ELOI v. ENO.

	

MCDONALD, J.

Moneys had and received—Action for—Plaintiff and defendant lived to -
gether for 25 years—Never married—Children born to them—Plaintiff June 30.

handed over earnings to defendant when living together—On plaintiff
going to hospital defendant leaves him—She keeps proceeds of their ST . ELO(

joint savings—Right to an accounting.

	

v '
EN o

The plaintiff and defendant lived together as man and wife for 25 years ,

children being born to them. The plaintiff during that period hande d

the bulk of his earnings to the defendant who with moneys earned by

herself in sewing and baking invested in a home and purchased a

ranch upon which she carried on dairying for a time . At the end o f

the 25 years she sold both the home and the ranch and taking all th e

proceeds left the plaintiff who brought an action for moneys had an d

received to his use. It was held that in the circumstances the defend-

ant must account to the plaintiff for the moneys that she had received

from him .

A CTION for moneys had and received to his use . The facts
are sufficiently set out in the reasons for judgment . Tried by
MCDONALD, J . at Vancouver on the 18th of June, 1925 .

A. B. Macdonald, K.C., for plaintiff .
D. Donaghy, and Gurd, for defendant .

30th June, 1925 .

MCDONALD, J . : This is a most unfortunate case and one
which has given me the greatest concern . Sometime in the year
1898, the plaintiff, who is a man of some 60 years of age ,
came from North Bay, Ont ., to McLeod, Alberta, where he was
engaged as a labourer . He was followed a few months late r
by the defendant whom he had known in North Bay and wh o
was with child to him . When the defendant arrived in McLeod ,
the parties had an interview. She expressed a wish that they
be married but he, while not absolutely refusing, deferred marri-
age . He was admittedly without funds, while she claims tha t
she had $300 which had been given to her by her aunt befor e
she left North Bay. He states that he gave her $5 to go from
McLeod to Calgary. There her child was born and she returned
to McLeod, where they agreed to live together as man and wife .

1925

Statement

Judgment



154

	

BRITISH COLUMBIA REPORTS .

	

[VoL .

MCDONALD,r. They did live as man and wife from that time until 1923, a

1925

	

period of some 25 years, during which time four other children

June 30 . were born to them. They left McLeod in 1898 and went t o
Cranbrook, B .C., where, during the whole of their life together ,

ST . ELOI
they lived as man and wife, save for short periods now and then

Exo

	

when they lived at Moyie, Creston and Jeffray, at which point s
plaintiff was from time to time engaged in lumbering work .

Shortly after their arrival in Cranbrook, the defendant, with

the consent and approval of the plaintiff, purchased a lot fo r
$200 upon which she made an initial payment of $10, and there -
after small monthly instalments were paid. Inasmuch as durin g
the whole of their lifetime together the plaintiff kept no record
and no bank account, I am dependent upon the defendant fo r

evidence as to moneys expended in respect of this lot and the
"ranch property" hereinafter mentioned . A small house was

erected on the lot in Cranbrook and this house was improved
from time to time until something over $700 was expended upo n
it. The family occupied it until 1901 when they left Cran-
brook for a period of some three years, during which period th e

Judgment house was rented at $21 per month . In the year 1903, the house

was burned . The defendant collected $700 insurance and pro-
ceeded to erect another building at a cost of some $500, whic h

house also was rented at $21 per month until the year 1913 .

when it was sold for some $400.

Somewhere about the time the house was burned, though th e

date was not definitely fixed, the "ranch property" was pur-
chased. It consisted of about four acres of land at the outskirt s
of Cranbrook. A small "shack" was erected thereon and later
a larger house. The land had been cleared and culitvated and
was rented to some Chinamen at an annual rental varying from

$170 per annum at first to $140 in 1923, when the "ranch
property," including the house thereon, was sold for $3,000 .
During all these years the plaintiff was employed as a lumbe r

cruiser and as a general utility man by the Canadian Pacific
Railway. He states that except for small amounts, which h e
retained for his personal expenses and which he occasionall y
used in paying household accounts, all of his earnings were
handed over to the defendant who kept the family purse, and
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received all moneys accruing due by way of rent . Beyond'ques MCDONALD, J .

tion the defendant, who is now a woman of some 47 years of

	

1925

age, was a hard-working, industrious and frugal woman who June 30 .

performed her household duties properly and did all she coul d
in the way of saving money . During the few months they lived

Sr . vno t

in McLeod, before going to Cranbrook, the defendant took in

	

Exo

sewing, at which she said she made about $3 a day ; when they

were at Creston in the year 1901 or 1902, while plaintiff wa s
engaged in taking out a "drive of lumber," in addition to per -
forming her household duties, she worked at baking and state s
that she made some $10 a day . She says that this went on fo r
about a year, while the plaintiff states they lived in Creston

only about three months, during which period he was engage d
on the drive . After the "ranch property" in Cranbrook wa s
bought a cow was purchased and later other cows were acquired
and the defendant ran a small dairy, out of which she also mad e
a profit. Except as to the profits made in these three enter -

prises, which I have mentioned, all moneys which came in t o
the family came from the plaintiff's earnings . No suggestion
is made that the defendant made any attempt to keep separately Judgment

the moneys received from the plaintiff and the moneys whic h

she said she originally had and the moneys which she afterward s
acquired from sources other than from the plaintiff.

The defendant suggests that the plaintiff was indolent, tha t

he drank to excess, and that he gambled and that he worked o n
the average only about five months of the year . These facts, in

my opinion, she has failed to establish. While it was obviousl y

difficult to prove the exact number of days or months that th e
plaintiff worked in each year, we have distinct evidence of a n
employment with the Canadian Pacific Railway ; that during

one period extending over about two years, plaintiff worked as a
trainman and was sober and industrious and, as one witness
put it, "was always on the job ." Pay cheques of the Canadian
Pacific Railway were put in by the defendant covering a perio d
extending during the years 1918, 1919 and 1920, which shew

that in many months during that period the plaintiff was earnin g

as high as $200 a month. The plaintiff states that for 20 years

he was a teetotaler and the defendant admits that this condition
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did exist for at least ten years. I think the reasonable con-
clusion, on the whole of the evidence, is that up until at leas t

the year 1922 the plaintiff was hardworking and industriou s

and did turn over to the defendant the main portion of his earn-
ings, which earnings would certainly average more than $10 0

per month. Unfortunately, however, for some months prior t o

the sale of the "ranch property" in 1923, plaintiff had taken to

drinking to excess and he was abusive to his wife and daughter.

When the "ranch property" was sold he was told by the defend -

ant that they must all vacate the property at once as the propert y

had been sold, and he at once moved out, making no protest an d

making no claim to share in the proceeds of either the "ranc h

property" or the house property which had been sold some year s

previously. He states (and I believe him) that the reason h e

made no claim or protest at that time was that he was a man

in vigourous health, able to work and to get work, and that h e

wanted no trouble because everyone in the community believe d

that he and the defendant were man and wife, and he did no t

wish to bring exposure upon the family . An obvious answer

to this is that if he had wished to maintain the honour of th e

family he ought to have married the defendant long years before .

Nevertheless it does account for his not having made any clai m

when the "ranch property" was sold. The defendant, immedi-

ately the "ranch property" was sold, went to Vancouver possessed

of $4,937 .32. He is now broken in health, has spent a long

period in the hospital, is without funds, and the defendant ha s

refused to advance him any money for hospital expenses or any

other purpose. Under these circumstances, he sues the defend-

ant for money had and received to his use, and, in bringing hi s

action, limits his claim to the sum of $2,500.

I have tried in the above to sketch as briefly as I can the

salient facts in this case . I have not been referred to nor hav e
I been able to find any case which is identical in its facts .

Counsel in arguing the case I gathered to be of opinion tha t

the rights of the parties must be ascertained on the same basi s

as if they were actually man and wife, save in this respect, tha t

counsel for the plaintiff contends (and it seems to me that he i s

right in this) that whereas any advances made by a husband to

MCDONALD, J .

1925

June 30.

ST . ELOI

v .
EN()

Judgment
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his wife would be deemed prima facie to be by way of gift, no McmoNALD,J .

such presumption would arise in the case of advances made by

	

192 5

this plaintiff to this defendant .

	

June 30 .
I have examined cases cited by counsel, such as Wakshinsky

v . Wakshinsky (1924), 2 W.W.R. 1174 ; Barrack v . M'Culloch ST ' vLo I

(1856), 3 K . & J. 110 ; Birkett v. Birkett (1908), 98 L.T . 540 ;

	

ENO

McKissock v . McKissock (1913), 18 B .C. 401, and Johnstone
v . Johnstone (1913), 12 D.L.R. 537, but it seems to me that
none of them is precisely in point. The plaintiff over a perio d
of 25 years entrusted the defendant with the care of his house -
hold and the bringing up of his children, and he handed over to
her his earnings to a very large extent. With the moneys so
handed over, it was understood that she would carry out her judgment
part of the arrangement, make such investments by way of pur-
chasing a place to reside as they might jointly decide upon, an d
to be responsible to account to the plaintiff for what in the en d
might be saved. The defendant, under such circumstances, mus t
account to the plaintiff. It is impossible that she should make a
full accounting as no complete accounts were kept, but th e
plaintiff, having limited his claim to $2,500, I think he is en-
titled to ask the defendant to account to him for at least that
amount, and there will be judgment for the plaintiff for $2,500
and costs.

Judgment for plaintiff.



158

	

BRITISH COLUMBIA REPORTS .

	

[VoL .

COURT OF
APPEAL

	

1925

	

Costs—County Court—Notice of appeal—Motion to strike out portion s
thereof—Dismissed with costs—Appeal therefrom dismissed with cost s

	

July 6 .

	

—Application of section 122 (1) of County Courts Act—R .S .B .C. 1924 ,

	

PRAT

	

Cap . 53, Sec . 122 (1) .

v.
HITCHCOCK The plaintiff appealed from the dismissal of his action in the Count y

Court. The defendant's (respondent) motion to a judge of the Court

of Appeal to strike out portions of the notice of appeal was dismisse d

with costs to the appellant in any event . The defendant (respondent )

then moved the Court of Appeal to discharge the above order whic h

was dismissed with costs to the plaintiff in any event . The costs o f

both orders were taxed and the defendant (respondent) then move d

before the same judge of appeal for an order to review the taxatio n
on the ground that the costs of both motions should be treated a s

costs within the meaning of section 122 (1) of the County Courts Act.

The motion was dismissed . On motion to the Court of Appeal tha t

said order be discharged :

Held, affirming the order of MACDONALD, J .A ., that both motions shoul d

be regarded as collateral and apart from those "costs of such appeal "

which are restricted in amount by section 122 (1) of the Count y

Courts Act .

M OTION to the Court of Appeal to review the order of MAC -

DONALD, J.A. of the 5th of May, 1925, dismissing the applicatio n

of the defendant (respondent) for an order to review the regis-

trar's taxation of the 27th of April, 1925, under two orders, one

of the 20th of February, 1925, of MACDONALD, J.A. dismissing

the defendant 's (respondent) motion to amend the notice o f

appeal with costs to the plaintiff in any event, and the other o f

the 3rd of March of the Court of Appeal dismissing with cost s

to the plaintiff in any event the defendant 's (respondent) motion

for an order that the above mentioned order of MACDONALD,

J.A. of the 20th of February be discharged .

The motion was heard at Victoria on the 4th of June, 1925 ,

by MACDONALD, C .J.A., MARTIN, GALLI HER and McPIIILLJPs ,

JJ.A .

PRAT v. HITCHCOCK. (No. 2) .

Statement

Argument

	

St. John, for the motion : It was held he had a right to tax
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the costs on the two motions. We say the costs are subject to
the provisions of section 122(1) of the County Courts Act
confining the costs to $50 .

Woodworth, contra : Both orders directed that we should hav e
the costs in any event. They are entirely distinct from section
122(1) .

Cur. adv. volt.

On the 6th of July, 1925, the judgment of the Court was
delivered by

MARTIN, J .A. : In my opinion our brother M . A. MACDONAL D

took the right view of the matter in regarding it (as he informe d
us he did, during the hearing of the motion to review his order )
as a collateral motion, which is apart from those "costs of suc h
appeal" which are restricted in amount by section 122 of th e
County Courts Act, and that restriction is preserved by section
28 of the Court of Appeal Act, Cap . 52, R.S.B.C. 1924, which
section must be read with 122 in considering the latter 's effect.
The expression "costs of such appeal" therein is certainly no
wider in scope than the expression "costs of and incident to
appeals" which are directed by section 28 to "follow the event, "
and yet under the latter expression we have decided that the
costs of all motions are in our discretion as not being include d
in the statutory disposition of those costs which constitute "th e
event . " There is nothing, in my opinion, to prevent the applica-
tion of the same ruling to all appeals from County Courts ,
because the costs of appeals in general (subject to stated ex-
ceptions) are controlled by "the event" and appeals of thi s
present kind are not taken out of the ordinary statutory dis-
position consequent upon "the event," but only the restricted
amount that may be taxed upon the event is differentiated .
This view is not only in accord with the established practic e
but is based upon reason and equity, because to hold otherwis e
would result in, e .g., the respondent being given a free han d
immediately upon the "bringing of the appeal" (by notice unde r
section 14 (5) of the Court of Appeal Act) to launch with
impunity all sorts of 'notions of an experimental kind, being

15 9

COURT OF
APPEAL

192 5

July 6 .

PRAT

V.
HITCHCOC K

Judgment
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COURT OF innovations upon the practice, such as this is, or otherwise ,
APPEAL

including, e.g., those caused by his own errors or negligence;
1925

	

but before being driven to a conclusion so oppressive, we shoul d
July 6 . require clear authority to justify it .

PRAT

	

This view recognizes that there may be regular and prope r
v .

	

motions in the ordinary way to this Court or in Chambers ,
HITCHCOCK

which should be regarded as being "costs of such appeal" withi n

the true intent and meaning of the section, but should suc h
motions be necessary the costs thereof should be specially con -

Judgment sidered at the time in regard to "the event" and in the light of
the said special provisions pertaining thereto .

It follows that the order made by our brother should, I think,
be sustained and the motion to review the same dismissed with
costs.

Motion dismissed.
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RICE v. BU RCKHARDT AND BURCKHARDT .

	

MURPHY, J.

Ric E

The Lummi Bay Packing Co ., of which the plaintiff was a large shareholder,

	

v '
BURC%HARDT

owned a cannery on Vancouver Island . The Company being indebted

to the Royal Bank executed a trust deed covering its assets under

which a debenture was issued for $200,000 which was given to th e

Bank as collateral security, the Bank holding as further security, the

plaintiff's guarantee for $150,000 . In 1922, at the instance of the

plaintiff, a debenture holder's action was started and a receive r

appointed who, with the plaintiff as manager, operated the canner y

for that season at a profit . In the following year an order for sale

of the assets was obtained but no sale was made as the plaintiff pai d

the receiver $9,000. The plaintiff then, with the assistance of a n

American attorney, secured control of the outstanding shares of th e

Company and entered into an arrangement with the defendant Otto

Burckhardt whereby Burckhardt was to purchase the cannery from

the receiver and form a company to which he would transfer th e

cannery and the plaintiff was to receive one-third of the capital stock

of the company. Burekhardt obtained an option from the receiver fo r

the purchase of the cannery for $100,000 upon which he paid $35,000 .

The plaintiff, on Burckhardt not being able to obtain the balance o f

the purchase price, interested Burckhardt's brother Charles in th e

purchase advising him of the arrangement between the plaintiff an d

his brother . Charles took an assignment of his brother Otto's option ,

paid the remainder of the purchase price and formed a company

(National Packers Limited) to which he turned over the cannery . In

an action to recover one-third of the shares in the Company as pro-

vided in his agreement with Otto :
Held, on the facts, that there existed an implied contract between the

plaintiff and the defendant Charles Burckhardt that he would carr y

out the bargain made between his brother Otto and the plaintiff and

there is consideration for this in the assent given by the first compan y

to the original option and in the plaintiff assenting to the assignment

of the original option by Otto Burckhardt to his brother Charles, and

the plaintiff is therefore entitled to one-third of the shares in th e
new company .

ACTION to recover a one-third interest in a company forme d
for the purpose of taking over a cannery under an agreement

Statement
made with the original purchaser who, after making certai n
payments assigned his option to another who completed th e

1 1

Agreement—Cannery—Purchase of—Option—Portion of payments made —
Assignment of option—Purchase completed by assignee—Liability July 7 .

under agreement made by original purchaser .

1925
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MURPHY, J . purchase . The facts are set out fully in the head-note an d
1925

	

reasons for judgment. Tried by MuRPi3Y, J. at Vancouver o n

July 7 . the 29th of June, 1925 .

J. W. deB. Farris, K.C., and Sloan, for plaintiff.
Higgins, K.C., for defendant F . Otto Burckhardt .
Douglas, for defendant C . A. Burckhardt .

7th July, 1925 .

MURPHY, J . : Plaintiff was a large shareholder in the Lumm i
Bay Packing Co. which owned a cannery on the west coas t
of Vancouver Island. The Company got into debt, mainly t o
The Royal Bank of Canada, and eventually executed a trus t
deed covering its assets, under which a debenture for $200,00 0
was issued . This debenture was given to the Bank as collateral
security. The Bank held, as further security, the guarantee
of plaintiff and one Williams for $150,000 . In 1922, at the
solicitation of plaintiff, a debenture holders' action was started
and a Mr. Montgomery appointed receiver. The receiver con-
sidered Williams's guarantee of no value. The appraised value
of the Company's assets was well over $200,000 . The receiver
operated the cannery during the season of 1922 with plaintiff
as manager and a profit was made. In June, 1923, an order
for sale was obtained, more in the hope of compelling plaintiff
to make a payment than in the expectation that the assets coul d
be sold for sufficient to liquidate the indebtedness to the Bank .
Plaintiff did in fact pay some $9,000 to the receiver in tha t
year. The receiver operated the cannery during the year 1923
season, but did not employ plaintiff as manager . The season' s
operations failed to yield an appreciable profit . Plaintiff be -
came anxious to get the cannery out of the receiver's hands, i f
possible. With that end in view he employed Kendall, an
attorney of Bellingham, Wash ., to secure control of all the out-
standing shares of the Company other than those held by him-
self. Kendall succeeded in effect in doing this and now holds ,
and held at the time the events leading to this litigation occurred ,
either the actual share certificates endorsed in blank or was and
is in a position to obtain and control such as he has not in hi s
possession. It is not clear on the record on what terms thi s

RIC E

V.

BURCKHARDT

Judgment
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ICEis vital is, that he, through Kendall, had absolute control of

	

R
v

.

the Company. Armed with this authority, he next attempted BURCKHARDT

to induce someone to purchase the cannery from the receiver .
He intended, however, that such purchaser should not becom e
absolute owner but should give the plaintiff an interest in the
property. He finally interested the defendant Otto Burckhardt ,
who resides in Seattle, Wash. I find the bargain made between
plaintiff and defendant Otto to have been as follows :

Otto was to purchase the cannery from the receiver at a pric e
which it was hoped would not exceed $60,000 . Otto was then
to transfer it to a company to be incorporated for the shar e
capital. One-third of this share capital was to be given t o
plaintiff. In pursuance of this agreement, plaintiff and defend -
ant Otto came from Seattle to Vancouver early in February ,
1924, to interview Montgomery. On arrival here, however,
plaintiff suggested to defendant Otto that as there had been Judgment

some friction between plaintiff and Montgomery the wise r
course would be to approach Montgomery through a solicitor.
Plaintiff had had Mr. Wendell Farris previously employed a s
his solicitor. Mr. Farris was also solicitor for the Company
and was conversant with all details . Defendant Otto agreed .
On Farris's interviewing Montgomery it was found the canner y
could not be purchased for less than $100,000, as the receive r
had made large purchases of material with a view to operating
the cannery during the 1924 season. Finally defendant Ott o
obtained an option negotiated by Farris to purchase at $100,00 0
and $5,000 was paid down . This option, at the price fixe d
thereon, I hold was obtained because the receiver was awar e
that plaintiff was a consenting party to its being given . Some
difficulties not material to the issues herein arose in connectio n
with this option (Exhibit 2), and another (Exhibit 8) was
given. A further option was granted on March 26th (Exhibi t
21), when defendant Otto paid a further sum of $30,000 . The
Company was a consenting party to this document. Both

was accomplished. Plaintiff seems to have thought that the
other shareholders had made a gift of their shares to him . It
may be, however, that he is a trustee for such shareholders. In
my view, the matter is of no importance in this action. What

MURPHY, J .

192 5

July 7 .
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MURPHY, J. options (Exhibit 8 and Exhibit 21) were confirmed by Cour t

1925 orders (Exhibit 10 and Exhibit 22) . Both orders shew the

July 7 . Company as consenting thereto. Plaintiff made an attempt ,
when the first option was given, to be relieved from his guar -
antee, but the Bank refused. Defendant Otto was aware of

BURCKHARDT these facts. Defendant Otto was also aware at the time th e

negotiations for the first option took place that plaintiff had

nothing to sell, that title to all assets could be obtained from
the receiver, but that plaintiff might prove a source of trouble
if he opposed any deal proposed by the receiver. A further sum

of $20,000 was to be paid on May 26th, 1925 . From the time

when plaintiff first succeeded in interesting defendant Otto i n
the cannery in February up to the execution of Exhibit 21 on
March 26th, 1924, plaintiff had been actively collaboratin g
with defendant Otto in endeavouring to interest others to pu t

money into the proposition, but without success. Plaintiff

during this period kept both the receiver and Kendall advise d
of what was going on. Subsequent to March 26th, 1924 ,
plaintiff and defendant Otto visited the cannery . Defendant

Judgment Otto seems to have become dissatisfied and began an action

against the receiver for rescission and to recover the $30,000

paid, alleging misrepresentation . Examination for discovery
took place in this suit, and as a result defendant Otto was
apparently convinced that he could not succeed . Plaintiff and
he, therefore, conferred on the situation . By this time th e

date for the further payment of $20,000 had passed, and th e

$35,000 already paid had by the terms of the option been for -
feited to the receiver . Plaintiff and defendant Otto decided t o
apply for help to defendant Charles, a brother of defendant
Otto, and also resident in Seattle . Strained relations existed
between the brothers, but an interview was arranged . More
than one interview occurred between plaintiff and defendan t
Charles . Where there is a conflict in the evidence in relatio n
to these interviews, I accept the evidence of plaintiff . Plaintiff

advised the receiver of his negotiations with defendant Charles .

I find that at this interview between defendant Charles an d

plaintiff defendant Charles was made fully aware of the term s

of the bargain made between defendant Otto and plaintiff .

RICE
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The inferences I deduce from these findings are that defendant MURPHY,

Charles so spoke and so acted at these interviews as to lead 192 5

plaintiff to believe that defendant Charles intended to take July 7 .

over defendant Otto's deal in its entirety and that defendan t
Charles intended that plaintiff should so believe . Although

	

R'c
E

defendant Otto's option had lapsed defendant Charles took an BURCKFIAEDT

assignment of it. With this he came to Vancouver and after

vainly trying to induce the receiver to return the payments

made by defendant Otto	 or at any rate part of them—he mad e
an agreement with the receiver that the original option to Otto
should be regarded as not lapsed and that he should stand i n
Otto's shoes . Otto's suit against the receiver was to be aban-

doned. This agreement was carried out, and defendant Charle s
paid the balance of the option price and obtained the agreement

(Exhibit 26) from the receiver. This agreement was approve d

by a Court order (Exhibit 31) . Notice of application for thi s
was served on Farris, who did not appear at the hearing. De-
fendant Charles subsequently incorporated the National Packer s
Limited, which company purchased the agreement (Exhibi t

26) . On these facts, I hold that plaintiff is entitled to receive Judgment

from defendant Charles shares in the National Packers Limite d
equal in par value to one-third of the authorized capital of that
company. If my view of the facts is correct, there exists a n
implied contract between plaintiff and defendant Charles that

Charles would carry out the bargain made between defendan t
Otto and plaintiff . There is consideration for this in the assent
given by the Lummi Bay Packing Co. to the original options, as
evidenced by its counsel appearing and consenting to th e
orders approving these orders being made. There is further

consideration in plaintiff assenting to the assignment of the
original option from Otto to Charles thereby enabling defend -
ant Charles to deal with the receiver on the basis that $35,00 0
had already been paid, and in the action of the Lummi Company
in allowing the order confirming the deal between the receiver
and defendant Charles to go unopposed .

It further follows from my view of the facts that it doe s
not lie in the mouth of defendant Charles to question whether
plaintiff, in making the contract with him, was acting personally
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MURPHY, J . or as a trustee. No question of the Statute of Frauds can arise .

1925

	

The subject-matter was shares and the contract has been full y

July 7 . carried out. To allow defendant Charles to retain the shares ,
to which I hold plaintiff to be entitled, would, if I am correc t

RICE in my findings and inferences, be tantamount to allowing th e
BURL}HARDT statute to be made an instrument of fraud . There will be

judgment against defendant Charles for delivery of shares a s
hereinbefore set forth . Plaintiff is entitled to his costs agains t

Judgment him. On my view of the facts I, as at present advised, doubt
that plaintiff is entitled to judgment as against defendant Otto .
This phase of the case may be set down for further argument
on the first available day after vacation.

Judgment for plaintiff in part .

FIRST MORTGAGE INVESTMENT COMPAN Y

v. NOUD. (No. 2) .

Timber licences—Sale of—Commission—Assignment of right of action for
—Assignment to company without assets—Champertous bargain —
Colourable sale—Can . Stats . 1919, Cap . 36, See. 20 .

A bankrupt's trustee declined to sue on an alleged oral agreement by th e

vendor to pay the bankrupt a commission in the event of the sale o f

certain timber licences as he did not wish to be responsible for cost s

in case the action failed . With the consent of the inspectors he

assigned the claim to the plaintiff Company the consideration being

the Company's note for $250 (the claim for commission being $16,000) .

The plaintiff Company had no assets and prior to the action the

bankrupt's wife acquired all but the odd qualifying shares in th e

company for the consideration of $1 .

Held, that the assignment was either a genuine or a collusive transaction .

If genuine it is illegal and void on the ground that there was i n

reality a champertous bargain as the consideration was a promise to

pay which all parties knew could only be made good in the event of a

substantial recovery on the claim, there being no assets . On the other

hand this sale to a bubble company, whose working capital consiste d

of a complete lack of assets, is not a sale which the statute authorize d

the trustees to make, even with the consent of the inspectors, as it i s

HUNTER,
C .J .B.C.

192 5

Sept . 3 .

FIRS T
MORTGAGE

INVESTMEN T

Co .
V .

Noun
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only in the event of a recovery by the Company that the creditors

would receive even a fraction of it whereas they should receive th e

whole of it . The sale being either champertous or colourable either o f

which is illegal, prevents any recovery by the assignee.

the sale of the timber licences. The bankrupt's trustee decline d

to bring the action on the ground that he did not wish to be i n
a position where he would be responsible for costs if the action

Statement
failed. He then with the consent of the inspectors assigned th e
bankrupt's claim to the plaintiff Company. The facts are set
out in the head-note and reasons for judgment. Tried by
HUNTER, C.J.B.C. at Victoria on the 25th to the 29th of June,
1925 .

H. I. Bird, for plaintiff .

Russell, K.C., for defendant.

3rd September, 1925 .

HUNTER, C.J.B.C. : In this case a bankrupt's trustee decline d

to sue on an alleged oral agreement by the vendor to pay th e
bankrupt a commission (the amount not being specified), in th e
event of the sale of some timber licences, on the ground that h e

did not wish to be responsible for costs if the action failed .

He therefore, with the consent of the inspectors, assigned th e
bankrupt's claim to the plaintiff Company, the consideration Judgment
being the Company's promissory note for $250 payable on de-

mand, although the amount claimed as commission was $16,000 .

Before the action was brought, the bankrupt's wife had acquire d
all but the odd qualifying shares for the alleged consideration
of $1, so that it would follow in the event of recovery that ,
with the possible exception of the $250, the amount recovered

would not go to the creditors, but to the bankrupt 's wife, as th e
Company had no assets . Although the Company is merely an
incorporated ghost with no tangible substance, nevertheless, i t
is in law a distinct entity and therefore a stranger in interest .
Now the assignment was either a genuine or a collusive trans -

HUNTER ,
C .J .R.C.

192 5

Sept. 3 .

ACTION to recover a commission on the sale of certain timber FIRST

licences . A certain bankrupt was alleged to be entitled to the
I
-

MORTGAGE
NVESTMENT

commission under an oral agreement with the vendor to pay him

	

Co .

a commission (the amount not being specified) in the event of

	

v.
Noun
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HUNTER, action. If it was genuine, then it is illegal and void on th e
C.J .B .C .

ground that there was in reality a champertous bargain, as th e
1925

	

consideration was a promise to pay, which all parties knew
Sept . 3 . could only be made good in the event of a substantial recover y

FIRST on the claim, there being no assets . The law has of late year s
MORTGAGE gone very far in the way of recognizing the validity of assign-

INVESTMEN T

Co .

		

ments of choses in action and of the right of the assignee to sue ,

Noun
but I do not think it has gone so far as to sanction gambling i n
speculative litigation.

Again, looking at the matter from the other angle, I am of th e
opinion that this sale to a bubble company, whose working
capital consisted of a complete lack of assets, is not a sale which
the statute authorized the trustee to make, even with the consent

of the inspectors, as it is only in the event of a recovery by th e
Company that the creditors could obtain even a fraction of th e
amount, whereas they ought to receive the whole of it, and this ,
assuming that the Company did not at once distribute the whole

amount recovered to the shareholders and thereby defraud the
creditors . If it were otherwise it is obvious that a bankrup t

Judgment could, by such a process, re-acquire his property from a blind
or collusive trustee . In other words, the statute authorizes only
a genuine, and not a thimble-rigging or colourable sale. Thus

the dilemma that the sale was either champertous or colourable ,
either of which is illegal, prevents any recovery by the assignee.

In this view, it becomes unnecessary to decide the point tha t

the failure to take out a real estate agent 's licence barred any

action .
If, however, any Appellate Court should hold that this sort

of thing is permissible, and that the plaintiff has a good cause
of action, then in order, if possible, to save the expense of a new
trial, I find that there was a promise by Thomas Noud, as agent
for his father, to pay Jenkins a commission, but that no su m

was agreed on, and that on a quantum meruit 2 per cent., i.e. ,
$3,200 would be a reasonable sum to allow, as all that Jenkin s
did was to furnish the name of the owner and the descriptio n
of the parcels, the negotiations having been conducted by th e
parties themselves . There was a statement made by two wit-

nesses that in like circumstances, ten per cent . was the usual
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commission, but I attach no weight to this, as no concrete in-

stances of similar sales were given . As to the promise by Noud

that he would see Jenkins paid, this was a guarantee only and ,

not being in writing, is not enforceable .

HUNTER ,
C .J .B .C .

1925

Sept . 3 .

An application was made at the trial to add the trustee as FIRS T

co-plaintiff or defendant, which was refused. The avowed MORTGAGE
INVESTMEN T

reason for the trustee not suing, was that he did not wish to

	

co .
run the risk of having to pay costs, and there was no ground Nou n
suggested on which he could be added as defendant . After the
trial, and pending judgment, the application was renewed, i t
being alleged that the trustee was now willing to be added as a

co-plaintiff. Apart from any objection on the ground of elec -
tion, I cannot grant it . No doubt there are cases where several

Judgment

causes of action, some legal and others illegal, are brought
together in the one action in which the Court may, in its dis-
cretion, allow those which are legal to proceed, but in this case
the only one presented is illegal and the Court ought not to
assist those who promote a wholly illegal claim in any way, but
dismiss it simpliciter, which is now ordered with costs .

Action dismissed.
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KEENE v. COOLEY .

An action being brought against a sitting member of the Legislative

Assembly of British Columbia under section 31 of the Constitutio n

Act to recover penalties for sitting and voting as a member of sai d

assembly when he was disqualified from so doing, being interested i n

three contracts made between himself and His Majesty the King in

the right of the Province, it appeared that a writ had previously bee n

issued against the defendant under the same section for the recover y

of penalties for sitting and voting on the same day for which penalt y

is sought to be recovered in this action, and one of the contracts allege d

in this action as having existed is the same as the contract alleged i n

the former action.

Held, that provided the former action was not a collusive one it was a ba r

to this action and on the evidence the proceedings in the first action

were honestly undertaken with a view to determining the question o f

the defendant's disqualification and were honestly carried out.

ACTION against the defendant who is a member of th e
Legislative Assembly of British Columbia, under section 31 o f
the Constitution Act to recover penalties for sitting and votin g
as a member of the said Assembly when he was disqualified fro m
so doing by reason of his interest in contracts made betwee n
himself and His Majesty the King in right of the Province of
British Columbia. The facts are fully set out in the reason s
for judgment . Tried by Munnn , J . at Victoria on the 1s t
of September, 1925 .

Harold B . Robertson, K.C., for plaintiff .
Maclean, T .C., for defendant .

9th September, 1925 .

MLRPHY, J . : Defendant is a member of the British Columbi a
Legislative Assembly, and is a supporter of the present admin -

Judgment istration. This action is brought against him under section 31 ,
of Cap. 45, R.S.B.C. 1924, to recover penalties for sitting an d

voting as a member of said Assembly at times when, it is alleged,

MURPHY, J .

Parliament—Sitting member—Disqualification—Interested in contract s
Sept . 9 . with Crown—Action for penalties—Former judgment—Bar to presen t

action—R.S .B.C . 1924, Cap. 45, Secs . 24 and 31 .
KEENE

V.
COOLE Y

1925

Statement
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he was disqualified from so doing because he was interested i n
contracts made between him and His Majesty the King in righ t
of the Province of British Columbia . Three separate contracts
are alleged in the statement of claim. The writ herein was
issued on April 2nd, 1925 .

On February 24th, 1925, a writ was issued by one Drak e
against the defendant herein under the same section for recovery
of penalties for sitting and voting, inter alia, on the day for
which penalty is sought to be recovered by the plaintiff herein .

One of the contracts alleged as having existed by the state-
ment of claim herein is the same as the contract alleged in th e
Drake action. In the amended statement of claim herein,
however, two other contracts are set up which were not in ques-
tion in the Drake action. It is true that one of them wa s
referred to in argument at the trial of that action but, as I
understand the record, the judge refused to consider it inasmuch
as its existence had not been pleaded . The Drake action duly
came on for trial at Kamloops on May 26th, 1925, and afte r
the taking of evidence was dismissed . It is now argued on th e
authority of a line of cases culminating in Forbes v . Samuel

(1913), 82 L.J., K.B. 1135, that this present action is barre d
because of the prior action of Drake v. Colley, assuming for th e
moment the Drake action not to have been collusive . I am
forced to hold that such is the effect of the decisions . Counsel
for plaintiff tried to distinguish them on the ground that in thi s
action two contracts not in question in the Drake action are
alleged. As I understand the decisions, however, they proceed
upon the ground that as the statute imposes but one penalty for
each day on which a disqualified person sits and votes there i s
but one cause of action for each such day and that assumin g
no collusion in reference to the first suit that penalty belongs t o
the person who issues his writ for it, who thereby attaches o r
appropriates it to himself.

Counsel for plaintiff next argues that even if this view is
correct, the Drake action was collusive in the sense expounde d
in Girdlestone v . Brighton Aquarium Co . (1879), 48 L.J., Q.B.
373. As I read that decision Brett, L .J. does not consider frau d
in the sense of mala fides necessary to render an action collusive

171

MURPHY, J .

1925

Sept . 9 .

KEEN E
O.

COOLE Y

Judgment
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to a degree sufficient to prevent it being a bar to a subsequen t
action for the same penalty . The other two Lords Justice s
apparently do not go so far. The actual grounds of the decision
are, I think, two : first, that the prior action in question therein
was a sham action in which defendant was in reality both
plaintiff and defendant, and second, that as admittedly th e
object of the prior action was to protect defendants from being
forced to pay the statutory penalty, as a result of subsequent
suits (plaintiff in the prior action having agreed not to enforc e
his judgment) the proceedings were collusive in the sense abov e
set out. On the best consideration I can give the matter I do
not think the facts herein bring this case within either of thes e
principles. It is true, I think, that the Drake proceedings were
what might be termed a friendly action . Colley, having seen
articles in the press alleging that he was disqualified, went t o
Victoria from Kamloops, where he resides, and laid the positio n
before the Attorney-General . The Attorney-General thereupon
sent for Mr. Clearihue, a Victoria barrister, who had been a
candidate at the recent election in the Liberal interest (i.e ., as
a supporter of the present administration) and directed him t o
bring an action against Colley under said section 31 . This was
done in Colley ' s presence . Clearihue agreed to do so and agree d
to find a plaintiff. I do not think, this direction of the Attorney-
General to Clearihue makes the Drake proceedings an action by
the Attorney-General in his official capacity as urged in argu-
ment. The Attorney-General, however, might well have though t
proceedings under said section 31 was the simplest means o f
having the question of Colley's disqualification judicially passed
upon. My view is that this was the prime motive of both th e
Attorney-General and of Colley in what was done . The fact
that Colley travelled from Kamloops to Victoria to consult the
Attorney-General, in my opinion, clearly indicates this to be so .
If Colley were primarily concerned about penalties, there wa s
no reason for this trip . He could have consulted a solicitor in
Kamloops. The Attorney-General might well be concerned a s
to the question of Colley's disqualification since Colley was a
supporter of the administration, but the matter of penaltie s
incurred by Colley could not be of any vital interest to him,
as I think Colley would well know .
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Clearihue met Drake casually on the street and proposed that asusPHY, a .

Drake should be plaintiff in the contemplated proceedings .

	

192 5

Drake declined unless further particulars were given him . For Sept. 9.

that purpose he went with Clearihue to see the Attorney-General .
Colley was not present at this interview. Drake insisted that KEENS

v .
the suit must be bona fide else "he would not lend his name to COOLEY

it." On having the details stated to him and on receiving the
assurance that all evidence possible to obtain would be submitted,
he agreed to be plaintiff . It is this act of Drake's that, in my
opinion, differentiates this case from the first ratio decidendi in

the Girdlestone case . As Brett, L .J. states the facts in that case

the plaintiff Rolfe, in the prior action in question in the Girdle -

stone case, exercised no control, instructed no one, became liable
to no one, did not know the course of the action, did not appar-

ently in fact know whether the action was brought or not. Here

the only construction that can be placed on what occurred be-
tween Clearihue, Drake and the Attorney-General, is, I think ,
that Drake instructed Clearihue to take the proceedings an d
thereby became liable for the costs thereof . He exercised con-

trol in that, after going into the facts and receiving assurance judgment
that all possible evidence would be adduced, he deliberatel y
chose to be made plaintiff .

True, he did not supervise the proceedings as does a plaintiff

in ordinary litigation, but he could not well do so as he kne w

nothing of the facts . But he had provided for such supervisio n
by the promise of full disclosure given him, not only by th e
solicitor but by the Attorney-General . The facts were by their
nature such as could be ascertained by the Attorney-General ,

since they related to acts done by Government employees . I

hold, on the evidence before me, that the promise so given wa s
fully carried out. The Drake action was tried out in open
Court, and counsel for Drake utilized the assistance of counsel ,
who, at the trial, held a watching brief for the political party
opposed to Colley. Under these circumstances, I hold the Drake
proceedings cannot be said to have been a sham affair wherei n
Colley was both plaintiff and defendant. True, the language

used by Drake in his cross-examination, as to lending his name ,

taken alone, might indicate the contrary, but, in my opinion,
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regard should be had to what was actually done. Moreover, the
passage hereinafter cited from the judgment of Brett, L.J . in

the Forbes case shews that, in his opinion, much more than

merely borrowing a person's name as plaintiff might be don e

and yet the proceedings might be valid.

There remains the second question. Were the Drake pro-

ceedings taken to protect Colley from penalties incurred for

sitting whilst disqualified ? There is no direct evidence of suc h
intention. There was no agreement, as there was in the Girdle -

stone case, not to enforce the judgment. Brett, L.J . in hi s
decision says :

"If he [defendant's solicitor] had asked Rolfe to bring the action, an d

if Rolfe had instructed a solicitor to bring the action, and he had brought

it, although he had bound himself, as it is said, in honour not to insist o n

execution for the penalty, in the absence of a finding of any fraud by th e

jury, I should have thought that that was a valid judgment. "

There is no question of fraud here. My view is that the
Drake proceedings were honestly undertaken with a view of
determining the question of Colley's disqualification, and tha t
they were honestly carried out. So far as the evidence before
me shews, the penalty matter does not seem to have received
consideration. Certainly there is no evidence of any contrac t
in relation thereto or of any understanding that the object of the
Drake proceedings was to prevent any other person from suin g
for penalties. In this respect the case at Bar does not go nearl y
the length that Brett, L.J., in the passage cited, states woul d
be allowable . I, therefore, hold that this action is not maintain -
able . Such being my view, defendant is entitled to costs, in-
cluding the costs of the summons to amend the statement o f
claim.

Action dismissed .

174

MURPHY, J .

192 5
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IN RE LEONORA CLAPHAM, DECEASED .

MINISTER OF FINANCE v. BURKE-ROCHE .

MURPHY, J .

1925

Succession duty —Enforcing payment—Summons to shew cause—Judge Sept. 10 .

persona designate—R .S .B .C . 1924, Cap . 244, Sees . 34 and 40 .
IN R E

A judge who issues a summons under section 34 of the Succession Duty
LEONOR A

CLAPHAM,
Act is acting as persona designate and the hearing on the return to DECEASED

the summons must be before the judge who issued it .

Chandler v . City of Vancouver (1919), 26 B .C . 465 followed .

I1i OTION on the return of a summons issued under sectio n
34 of the Succession Duty Act to shew cause why certain duty Statement

should not be paid. Heard by MuRvHY, J. at Vancouver on

the 9th of September, 1925 .

Killam, for the Crown.
Mayers, for defendant .

10th September, 1925 .

Munpxy, J. : In my opinion, I am not concerned herein with

the construction of section 40 of Cap. 244, R.S.B.C. 1924, for
the reason that these proceedings were not initiated by an order
to shew cause made by a judge . Under said section 40 before
such order can be made, it must be made to appear to a judg e
that duty accruing due under the Act has not been paid accord -

ing to law. Nothing of that sort occurred.
The proceedings were obviously meant to be taken unde r

section 34 of the Act, although the steps taken are not such Judgment

as the section directs. Section 34 empowers a judge of th e
Supreme Court to issue a summons. In my opinion, I am

bound by authority to hold that the judge under section 34 i s
persona designata. In re Vancouver Incorporation Act (1902) ,
9 B.C. 373 ; Chandler v. City of Vancouver (1919), 26 B .C .
465. I am fortified in this view by a study of the section itself .
Proceedings in the Supreme Court are not initiated in an y

instance that I am aware of by a judge issuing a summons .
Further, section 34 provides that the procedure applicable t o
such an application shall be the procedure governing applica -
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tions to and orders made by judges in Chambers . The section,
therefore, creates a special method whereby a judge is t o
initiate proceedings and lays down a code of practice to be
followed. Why all this if the judge is not persona designata ?

Further, the practice designated is Chamber not Court
practice.

If this view is correct, then I am bound under the Chandler

case, supra, to dismiss this application . So ordered .

Motion dismissed .

LAMPMAN,

	

TILLICUM ATHLETIC CLUB v. BURICK.
CO. J .

(In Chambers) Practice—County Court—Reply to dispute note—No provision for—Gar -

1925

	

nishee order—Affidavit in support insufficient—Motion to set aside—
R .S .B .C. 1924, Cap. 17 .

There is no provision in the County Court Rules or in the practice author -
izing a reply of the plaintiff except in the case of a counterclaim .

Notwithstanding Form C in the Schedule to the Attachment of Debts Ac t

the affidavit verifying the cause of action in support of a motion for

a garnishee order before judgment, which is founded on information

and belief should recite that they are so founded and also give th e

source of deponent's information .

ll~

~

1'~.OTION to set aside garnishee order and to strike out repl y

to the defendant's dispute note . The plaintiff obtained from
the deputy registrar of the County Court a garnishee order
attaching certain moneys of the defendant in the Bank of Mont -
real, the only material in support of the order being an affidavi t
of one William Thomas Straith. Heard by LAMPMAN, Co. J . at
Victoria on the 11th of September, 1925 .

Lowe, for the motion : The deponent's address and descriptio n
should be clearly set forth in the affidavit and inasmuch as cer-
tain allegations of facts are founded on information and belief

only, the affidavit should state the source of information : see

Tate v . Hennessey (1901), 8 B.C. 220 ; The King v . Licence

176

MURPHY, J .

192 5

Sept . 10 .

IN RE
LEONORA

CLAPHAM ,
DECEASED

Sept . 18 .

TILLICU M
ATHLETIC

CLUB
V.

BURICK

Statemen t

Argument
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Commissioners of Point Grey (1913), 18 B.C. 648 ; Joe v. LA MCOP''
J
IAN ,

Maddox (1920), 27 B.C. 541 ; and Annual Practice, 1922, p . (In Chambers )

780 . The County Court Rules and the practice do not provide

	

192 5

for a reply to a defendant's dispute note, the only reply filed Sept. 18 .

in the County Court being a reply to a counterclaim .

W. T. Straith, contra : The affidavit is in accordance with TILLICUM
ATHLETI C

the form provided for in the Attachment of Debts Act, and it CLUB

must be taken that I was aware of the indebtedness of the de- BUBICK

fendant to the plaintiff by virtue of the fact that the plaintiff
brought me as his solicitor the cheque sued on .

Lowe, in reply, referred to In re J . L. Young Manufacturing
Argumen t

Company, Limited (1900), 2 Ch. 753 .

18th September, 1925 .

LAI1PMAN, Co . J . : I have already ruled that the reply of

the plaintiff to the dispute note must be struck out, as there i s
no provision in the County Court Rules or in the practice o f
the County Court authorizing a reply, save and except in th e

specific case of a counterclaim . As to the garnishee orde r

before judgment, it is founded on an affidavit of William Thomas
Straith, and objection is taken that it does not give the de-
ponent 's occupation and address and that the statement in it
verifying the cause of action does not purport to be founded
on information and belief. There is no statement in the affi -
davit that deponent is aware of the facts deposed to . Generally Judgment

affidavits which are founded on information and belief shoul d
so state, and the source of information should be given, but i t
is contended that the form is in accordance with Form C in the
Schedule of the Attachment of Debts Act. The form is not a
very complete one and is no doubt confusing, but I do no t
think that the affidavit when made by one not a party is suffi-
cient unless it states that it is founded upon information and
belief or that the deponent has knowledge of the facts . There
is enough stated in the affidavit probably to get over the objectio n
as to occupation and address, but the objection I have indicate d
is, I think, fatal and the order must be set aside .

Order set aside.

12
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MCDONALD, J .

	

REX v. ROYAL .
(In Chambers)

1925

		

Criminal law—Vagrancy—Loose, idle and disorderly person—Convietion—
Stated case—Criminal Code, Sec . 238(a) .

On a charge of being a loose, idle and disorderly person or vagrant under

section 238(a) of the Criminal Code, it is the general trend of the lif e

of the accused that is to be looked at, the sort of character he i s

exhibiting and in the circumstances of this case the accused's appea l

was dismissed .

Regina v . Bassett (1884), 10 Pr . 386 applied.

A PPEAL by way of case stated from a conviction by th e
deputy police magistrate at Vancouver on a charge of vagranc y
under section 238(a) of the Criminal Code . Argued before
MCDONALD, J . in Chambers at Vancouver on the 15th o f
September, 1925 .

J. E. Bird, and H. I. Bird, for the appeal .
Orr, contra.

18th September, 1925 .

MCDONALD, J. : The accused was convicted by the deputy
police magistrate of the City of Vancouver with being a loose ,
idle and disorderly person or vagrant, who not having any
visible means of maintaining himself lived without employment ,
in contravention of section 238(a) of the Criminal Code . A

case has been stated for the opinion of this Court, in which th e
magistrate asks whether he erred in holding, on the evidence ,
that there was some evidence on which the accused might b e
found guilty of the offence charged .

It was shewn in evidence that the accused had been known

to the police for about six years ; that he had never been know n

to do any work ; that he had about five years ago been convicte d

of robbery with violence and allowed out on suspended sentence ;
that he consorted with "confidence " men and prostitutes ; that
he had recently given bail for a well-known "confidence" ma n
named Hebeau who forfeited his bail ; that he had been on a t

least one occasion driven out of the city by the police ; that on

the day of his arrest he was loitering about a pool-room en-
deavouring to persuade two men (who, unknown to him, wer e
detectives) to go out to the races on what the detectives called

Sept. 18 .

REX

V.
ROYA L

Statement

Judgment
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the usual "bunko" game ; that adjoining this pool-room was MCDONALD J .
(In Chambers )

a room with three entrances where a "bunko" game had been
complained of ; that the accused had been in that room at least

	

1925

twice on the day of his arrest ; that when arrested he had on	 Sept. 18.

his person a roll of papers with the edges singed to make it look

	

REx

like a bank roll ; and that in the room adjoining the pool-room ROYA L

was found another roll of papers fixed up to look like on e
thousand dollar bills and a number of hats and caps, which ar e
used by "confidence" men to change their appearance fro m
time to time, and that when the police arrived to make an
investigation the other occupants of the room escaped . When
the accused, before his arrest, was asked by the police to account
for himself, he stated that he had an interest in two horses at
the race tracks, but he was unable to give the names of the horses
or the names of the persons who were interested with him. On
the other hand, it was shewn that the accused had in his posses-
sion $286 and that he had been driving about town in an
automobile which he said he had brought here from the Unite d
States. In the face of this evidence, the magistrate called upo n
the accused for his defence, and the accused did not offer any Judgment
defence, whereupon the magistrate convicted.

I think the magistrate was right. I do not think his decision
in any way conflicts with any principle laid down in Rex v .
Sheehan (1908), 14 B.C . 13 ; and it is quite in line with th e
decision of the Court of Appeal for Ontario in Rex v . Munroe
(1911), 19 Can. C.C. 86 . As stated by Mr. Justice Osier in
Reg. v. Bassett (1884), 10 Pr . 386, it is the general trend o f
the life of the accused that is to be looked at, the sort o f
character he is exhibiting.

While it is, of course, important to preserve the liberty o f
the subject, it is, I think, equally important that the Court s
should, perhaps more carefully in these days than at any tim e
in the past, have in mind the protection of the public, and
should (of course within the law) assist the police in riddin g
the country of people possessed of a character such as that o f
the accused, and should not be too astute in seeking som e
technical ground upon which the accused may escape .

Appeal dismissed .
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MURPHY, J . RICE v. BURCKHARDT AND BURCKHARDT. (No. 2) .

1925

	

Practice—Costs—Successful defendant—Right to costs—"Good cause " for

Sept. 23 .

	

disallowance—Marginal rule 976 .

Where an action has been dismissed as against a defendant who by hi s

conduct occasions or increases the cost of the litigation, that is "goo d

cause" for his being deprived of his costs .

A CTION for specific performance of an agreement with Ott o

Burckhardt that the plaintiff was to receive a certain portio n

of the shares in a company to be formed for taking over a

cannery formerly owned by the Lummi Bay Packing Company .

Otto Burckhardt entered into an agreement for the purchas e

of the cannery from the receiver of the old company, and afte r

making certain payments assigned the agreement to his brothe r

Charles who completed the purchase . On making the assign-

ment to his brother he made no provision for the protection o f

the plaintiff 's interest as aforesaid . On the action being dis-

missed as against Otto (see ante, p. 161), the question arose as

to whether there was "good cause" for depriving him of costs.

Tried by MURPHY, J . at Vancouver on the 17th of September ,

1925 .

J. W. deB. Farris, K.C., for plaintiff.

Higgins, K .C., for defendant F . Otto Burckhardt .

Douglas, for defendant C. A. Burckhardt.

23rd September, 1925 .

MURPHY, J . : In reference to the costs of defendant Ott o

Burckhardt as against whom I dismissed the action, I am o f

opinion that, in my view of the facts, I must refuse him cost s

on the authority of such cases as Huxley v. West London Ex-

tension Railway Co . (1889), 14 App. Cas . 26 ; Dominion Fire

Insurance Co ., Ltd. v. Thomson (1923), 3 W.W.R. 1265 ; and

Ritter v. Godfrey (1920), 2 K.B. 47 .
I think these cases decide that where a party by his conduct

occasions or increases the cost of litigation that is "good caus e"

RICE

V.
BURCKHARDT

Statement

Judgment
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requiring that he be deprived of his costs . Here, I think, it MuErHY, J .

was the duty of defendant Otto, when he assigned the option

	

192 5

to defendant Charles, to make express provision for plaintiff's
Sept. 23 .

protection in case defendant Charles exercised said option, a s

he subsequently did . Instead of so doing, matters were so left

	

RICE

that plaintiff could not safely decide which of the two defend- BURCKHAEDT

ants he should sue .
The action as against defendant Otto is dismissed without Judgment

costs .

Action dismissed.

ABBOTSFORD
LUMBER, &C .,

Companies—Memorandum of association—Powers—Guarantee—Authority .

	

Co.
v .

Under its memorandum of association the Dominion Lumber Sales, Limited, STEVENSO N

was empowered to enter "into any arrangement for sharing profits,

union of interests, co-operation, joint adventure, reciprocal concession s

or otherwise, with any person or company, carrying on or engaged in

or about to carry on or engage in any business or transaction whic h

this Company is authorized to carry on or engage in or any busines s

or transaction capable of being conducted so as directly or indirectly

to benefit this Company, and to lend money to, guarantee the con -

tracts of, or otherwise assist any such person or company, and to take

or otherwise acquire shares, or any security of any such company and

to sell, hold or otherwise deal with the same . "

The Dominion Lumber Sales, Limited, assigned to the defendant Stevenson ,

a sum of money to secure the repayment of moneys owing to him by

the Rainbow Shingle Company, Limited .

Held, affirming the decision of Mullein, J., that the power to give a
guarantee under the above clause is dependent upon a prior or con-

temporaneous agreement between the guarantor and the company whos e

debt is guaranteed. No such relationship was entered into between

the Dominion Lumber Sales, Limited, and the Rainbow Shingle Com-

pany, Limited, the assignment was therefore made without compliance

ABBOTSFORD LUMBER, MINING & DEVELOPMENT COURT OF

COMPANY LIMITED AND THURSTON-FLAVELLE
APPEAL

LIMITED v. STEVENSON, DOMINION LUMBER

	

1925

SALES, LIMITED, AND BANK OF NOVA

	

Oct . 6 .

SCOTIA.
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COURT OF

	

with a condition precedent to the assignor's power to make it an d
APPEAL

	

was invalid .

1925 APPEAL by defendant Stevenson from the decision o f
Oct. 6 . MURPHY, J . of the 25th of April, 1925 (reported 35 B .C. 405) ,

ABBOTSFORD in an action by the Abbotsford Lumber, Mining & Developmen t
LUMBER, &c ., Com an Limited and Thurston-Flavelle Limited, who sue onco .

	

p y
v.

	

behalf of themselves and all other creditors of the Dominion
STEVENSON

Lumber Sales, Limited, to set aside and declare null and voi d

as against the creditors of said Company a certain assignmen t

of the 27th of November, 1923, and made by the Dominio n
Lumber Sales, Limited, by which the said Company purporte d
to assign, transfer and set over to the defendant Kenneth Steven-

son all its right, title and interest in and to $6,000 or thereabout s

on deposit in the name of the Dominion Lumber Sales, Limited ,
in a savings account in the defendant Bank of Nova Scotia at
Vancouver, B.C., subject to the prior rights of said Bank of
Nova Scotia and for an injunction restraining the defendant s

from dealing with said moneys . The above assignment wa s

given Stevenson as collateral security for certain credit arranged

statement by the said Stevenson on behalf of a corporation known as the
Rainbow Shingle Company, Limited, and was to constitute a
continuing security as long as either the said Dominion Lumbe r

Sales, Limited, or the said Rainbow Shingle Company, Limited ,
was indebted to Stevenson, but when said companies were dis -
charged of all liability to Stevenson then the assignment was to
have no further force and effect and Stevenson was to reassig n

said moneys to the Dominion Lumber Sales, Limited . The
Abbotsford Lumber, Mining & Development Company, Limited ,
was a creditor of the Dominion Lumber Sales, Limited, in the
sum of $3,144 .18 and Thurston-Flavelle, Limited, a creditor, in

the sum of $620 . On demand they were both refused payment .

The plaintiffs claim the assignment has not been filed with th e
registrar of joint-stock companies . It is not under the seal of the

defendant Company . The defendant received no consideration

for said assignment . There was no resolution of the director s
authorizing the assignment . The assignment was ultra vires

of the Company and the defendant Kenneth Stevenson to who m

the assignment was made is a large shareholder in both the
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Dominion Lumber Sales, Limited, and the Rainbow Shingle COURT OF
APPEA L

Company, Limited. The plaintiffs obtained judgment on the —
trial .

	

1925

The appeal was argued at Victoria on the 18th of June, Oct . 6.

1925, before MACDONALD, C.J.A., MARTIN, GALLIHER and MAC- ABBOTSFORD

DONALD, JJ.A.

	

LUMBER, &C . ,
Co .

Reid, K.C., for appellant : It is a question of construction of STEVENSO N

the memorandum of association of the Company. The assign-
ment is made by the Dominion Lumber Sales, Limited, th e
guarantee being for the Rainbow Shingle Company, Limited .
In this case there is a specific power to guarantee. The two
companies had the same objects in view. The memorandum o f
association authorizes the guarantee. Mr. Stevenson was a
shareholder in both companies . The same section is in force
in Ontario : see Bank of Ottawa v . Hamilton Stove and Heater

Co . (1918), 44 O.L.R. 93 ; Diebel v . Stratford Improvement

Co. (1917), 38 O .L.R. 407.

	

Argument

Wood, for respondents : This assignment is ultra vires of
the Company : see Ashbury Railway Carriage and Iron Co. v .

Riche (1875), L .R. 7 H.L. 653 . The memorandum must se t
out the powers to identify clearly the field of business of the
Company : see Cotman v. Brougham (1918), A.C. 514 at p.
517. On the interpretation of the objects of the Company see
Palmer's Company Law, 12th Ed ., p. 71 ; Bonanza Creek Gold

Mining Company, Limited v . Rex (1916), 1 A.C. 566 .
Reid, in reply : There is an express power : see Palmer' s

Company Precedents, 12th Ed ., 490 ; Carter Dewar Crowe Co .

v . Bitulithic Columbia Co . (1914), 20 B .C. 37 at p. 41.

Cur. adv. volt .

6th October, 1925 .

MACDONALD, C.J.A. : I think the learned trial judge came to
the right conclusion .

The Dominion Lumber Sales, Limited, assigned to the de -
fendant a sum of money, in a bank, to secure the repayment of MACDONALD,

C .J .A .

moneys owing to him by the Rainbow Shingle Company ,
Limited. This action is brought by a creditor suing on behalf
of himself and other creditors to set aside that assignment, the
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ground being that the Dominion Lumber Sales, Limited, had

no power in the circumstances to assign the said moneys .

By their memorandum of association, the Dominion Lumbe r
Sales, Limited, were empowered,

"To enter into partnership or into any arrangement for sharing profits ,

union of interests, co-operation, joint adventure, reciprocal concessions, or

otherwise, with any person or company carrying on or engaged in, or about
to carry on or engage in, any business or transaction which this Company

is authorized to carry on or engage in, or any business or transactio n

capable of being conducted so as directly or indirectly to benefit thi s

Company and to lend money to, guarantee the contracts of, or otherwis e

assist any such person or company, and to take or otherwise acquir e

shares and securities of any such company, and to sell, hold, or otherwis e

deal with the same . "

No such relationship as is there authorized was entered int o
between the Dominion Lumber Sales, Limited, and the Shingle
Company . The power to give a guarantee under that clause o f
the memorandum is, I think, dependent upon a prior or con-

temporaneous agreement between the guarantor and the com-
pany whose debt is guaranteed . Had the Dominion Lumber
Sales, Limited, had such an agreement with the Rainbow
Shingle Company, Limited, and had the latter been conductin g
a business which the former had by its memorandum power t o
carry on, then the guarantee could have been legally given . Now
the Dominion Lumber Sales, Limited, had power to carry o n
the business in which the Rainbow Shingle Company, Limited ,
was engaged, but in the absence of an agreement between the

parties to the document, such as the said clause of the memo-
randum contemplates, the assignment must be treated as havin g
been made without compliance with a condition precedent t o
the assignor's power to make it.

The appeal should be dismissed .

MARTIN, J.A. : I agree that this appeal should be dismissed ,

MARTIN, J .A . the learned judge below having taken the right view of th e

language used in the memorandum of association .

GALLIHER, J .A . : Notwithstanding Mr. Reid' s able presenta-

tion of his case, I am, after careful consideration, impelled t o

take the view that the learned trial judge came to the righ t

COURT O F
APPEAL

1925

Oct . 6 .

ABBOTSFOR D
LUMBER, &C . ,

Co.
V .

STEVENSO N

MACDONALD ,
C.J.A .

GALLIHER ,
J .A .
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conclusion, and I agree with his interpretation of the section o f
the memorandum of association in question .

The appeal should be dismissed .

COURT OF
APPEAL

1925

Oct . 6.
MACDONALD, J .A . : Reading the words literally, some sup-

port may be claimed for Mr . Reid's interpretation, but they LU
M ABRBE R

ERp

	

, & .
, &C . ,

must be read with due regard to the objects the Legislature had

	

Co .

in view. Legally these two companies, separate entities, were STEVENSO N

in the same position as if they had no dealings with each other ,
except as vendor and purchaser . It was not intended to permit
one company to give guarantees on behalf of another company

MACDONALD,
with whom it had no arrangement for co-operation, profit

	

J.A.

sharing, etc. The words are susceptible of this interpretation,
and to hold otherwise would lead to consequences which wer e
not contemplated.

I would dismiss the appeal .

Appeal dismissed.

Solicitors for appellant : Reid, Wallbridge, Douglas &
Gibson.

Solicitor for respondents : H. S. Wood .

COHN v. CANARY.

Husband and wife—Business in partnership with husband—Wife's share of
profits—Not separate property—R .S.B.C . 1924, Cap . 153, See . 8.

COURT OF
APPEA L

1925

Oct . 6 .
The wife's share in the profits of a business carried on by her in partner- 	

ship with her husband is not the wife's separate estate.

	

co::

APPEAL by defendant from the decision of McDoNAr,D, J .
CANAR Y

of the 14th of May, 1925 (reported 35 B .C. 478), in an inter-
pleader action in which Mrs . Cohn, the wife of the judgment
debtor, is plaintiff, and Canary, the judgment creditor is de- Statement

fendant. Mrs. Cohn claimed that the furniture in her home,
the automobile, the piano and the phonograph were hers ; that
she purchased with her own money the furniture, the automobile
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and the phonograph, and that her husband gave her the piano

as a birthday present. The trial judge found she was entitle d

to the property and an appeal was taken by the defendant a s

to the furniture and the piano . She claimed that she earne d

her own money in partnership with her husband, first in a

restaurant, and later on selling out they went into the cleanin g

and dyeing business . She made certain moneys and purchase d

the furniture, the piano being given to her as aforesaid . The

question arose as to the construction of section 8 of the Married

Women's Property Act .
The appeal was argued at Victoria on the 17th of June ,

1925, before MACDONALD, C .J .A., MARTIN, GALLIHER and MAC -

DONALD, M.A.

J. A. Maclnnes, for appellant : We are appealing only as t o

the furniture and the piano . A married woman's propert y

acquired after marriage is governed by section 8 of the Marrie d

Women's Property Act. She states she was in partnership wit h

her husband in a business and drew wages with which she pur-

chased the furniture . Under the Act this is the husband' s

business and the husband's profits : see Laporte v. Cosstick

(1874), 23 W.R. 131 ; In re Edwardes (1895), 43 W.R. 509 ;

In re Helsby ; Ex parte Helsby (1893), 63 L .J., Q.B. 261 ; In

re Gardiner; Ex parte Coulson (1887), 57 L .J., Q.B. 149 .

As to the gift of the piano, the wife's evidence must be cor-

roborated : see Grant v. Grant (1865), 34 Beay . 623 .

A . H. MacNeill, K.C., for respondent : There is a differenc e

between the English Act and ours . As to the Act see Lush on

Husband and Wife, 3rd Ed ., pp. 202-4. She is a separate legal

entity and distinct at law : see North v. Sicilliano (1922), 31

B.C. 463 ; Ramsay v. Margrett (1894), 2 Q.B. 18 at p . 25 ;

French v. Gething (1922), 1 K.B. 236 .

Maclnnes, replied.

Cur. adv. vult .

6th October, 1925 .

MACDONALD, C.J.A. : This is an appeal from the judgment
MACDONALD,Ln,

in an interpleader issue . The plaintiff (claimant) and her hus-

band commenced business in partnership, as cleaners and dyer s

COURT OF
APPEAL

1925

Oct. 6 .

COH N
V .

CANAR Y

Statement

Argument
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in 1908, and continued a somewhat similar business in partner-
ship until this suit was commenced. Neither of them had a
dollar in 1908. The husband's creditors had theretofore
attached moneys coming to him. So that he was probably not
only without money, but was actually insolvent at that time.

In that year the plaintiff pawned her engagement ring to
buy some cheap furniture, not the furniture in question in thi s
action, to start housekeeping with. She was asked on cross-
examination :

"So we can take it, in 1908, when the cleaning and dyeing business was
started, you were both broke financially, and Mr . Cohn told us in his

examination he was broke financially? No, Mr. Quann endorsed for Mr .
Cohn about $10,000."

On all the evidence it is apparent that they started busines s
without any money of their own . In the partnership each
worked in connection with the undertaking and drew out sum s
of money from time to time, which they now call wages, and
with the moneys drawn as aforesaid by the plaintiff she say s
she bought from time to time the goods now in question, excep t
the piano, which was a present from her husband . The plaintiff

COHN
V.

CANARY

MACDONALD,
herein claims that these so-called wages were her separate

	

C .J.A.

property by virtue of the provisions of section 8 of the Marrie d
Women's Property Act, R.S.B.C. 1924, Cap. 153. My inter-
pretation of that section is that it excludes from the wife's
separate property, moneys gained in partnership with her hus-
band, and I do not think it matters whether these moneys b e
designated wages or profits . I have always understood that the
words, "or which she carries on separately from her husband, "
qualified the generality of the foregoing words ; without that
qualification the section would, I think, entitle her to claim as
her separate property all gains or earnings from whatever
source. It could be said that the gains in partnership with he r
husband were the result of contract with him and, in the absenc e
of the qualification aforesaid, were her separate estate . If the
words quoted above do not amount to a qualification of th e
preceding ones, what do they mean? I confess I can give n o
answer to that question. The moneys thus drawn by the plaintiff
from the business were moneys of her husband. The Legislature
doubtless made the qualification aforesaid for good reasons. To
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COURT OF declare the earnings of husband and wife gained in co-partner -
APPEAL

ship to be the wife's separate estate to the extent of her shar e
1925

	

therein, would open a wide door to fraud which the Legislatur e
Oct . 6 . evidently intended to keep closed . Moreover, the evidence

CoxN which, while disclosing a spirit of co-operation with her husband,

CANARY
or perhaps more truly, a care for her family beyond that whic h
her husband had displayed, bear some of the ear-marks, I shal l

not say of fraud, but of grave suspicion. In transactions in
which husband and wife are concerned, the most satisfactory
evidence of the genuineness of the position taken by them i n
litigation of this sort, is to be insisted upon. Koop v . Smith

(1915), 51 S.C.R. 554 at p. 558 .
MACDONALD,

C.J.A. I think the husband was not in a position at any time sinc e
the purchase of the goods in question to make a valid gift ; he
was insolvent when he commenced business, and was insolvent

at the end. At all events, there is no evidence of his subsequent

solvency, and the inference I draw from his present difficultie s
and the circumstances disclosed in the evidence is, that he alway s
was insolvent.

I think the goods in question in this appeal, claim to som e
having been previously abandoned by defendant, are not the
goods of the plaintiff. The appeal should therefore be allowed .

MARTIN, J.A. : In this case the wife and husband were

partners in a certain business and the question is, can she b e
said, as a partner, to be one who "carries on separately from
her husband" that "employment trade or occupation" within
the meaning of section 8 of the Married Women's Property Act ,
Cap. 153, R.S.B.C . 1924? After a careful consideration of all

the authorities cited, I am of opinion that in such circumstances

MARTIN, J .A . she cannot be said to be "separate" in a business and lega l
sense from her husband . The furthest that any decision in her
favour goes is that where the wife is the sole owner of the
business and employs her husband as a manager with sole
control while living with him, he as her employee in such cas e
is "separate" from her—In re Simon (1909), 1 K.B. 201, a
decision of the Court of Appeal and the leading case on th e
subject ; the point is summed up at p. 204 :
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"Carrying on a business separately from the husband does not mean COURT OF

that the business must be carried on without any interference by the APPEAL

husband . This was the wife's business carried on by the husband fo r

her benefit ."

	

192 5

Here, it is a joint business, a partnership, carried on for Oct . 6.

their joint benefit . It is strange that the explanation given by

	

COHN

Mr. Justice Vaughan-Williams in In re Edwardes (1895), 43

	

v .
CANARY

W.R. 509, of his use of the word "control" in In re Helsby

(1893), 63 L .J., Q.B. 261 ; 1 Manson 12 ; was not noticed by
the Lords Justices in Simon's case. The decision of the King' s

Bench Division in Laporte v . Cosstick (1874), 23 W.R. 131 i s

much in point, the test applied by Mr. Justice Blackburn is ,
p. 133 :

"Where, as here, the husband takes such a part in carrying on th e

business as to make himself personally liable, there cannot be a separat e

trading. "

And Mr. Justice Lush sets out what in that case he considere d
amounted to a negation of separate trading, with which I am in MARTIN, J .A .

accord and as his observations afford a useful guide in genera l

I cite them, p . 133 :
"The question is, was this a separate trading or not? Now, to bring a

case within the Act, I agree that there need not be a visible separation .

The husband and wife may live together, but the business must be

separately carried on . In this case they did live together . The furniture

of the house was originally the husband's, as I infer from the fact tha t

nothing is said in this case as to whose it was . The husband, being in

ill-health, was unable to take much part in the business except in con -

ducting correspondence, etc. But from the ease it appears that he di d

all he could. He kept accounts, conducted correspondence, and gave orders ,

some in his own name, so as to make himself liable for the goods supplied .

This quite negatives a separate trading. To say that this was a separat e
trading would enable a man, wrongfully to evade his creditors . "

As the Master of the Rolls said in Simon's case, supra, the
question, p. 204, "is an issue of fact depending on the evidence
which has been adduced." And in the case at Bar that issu e
ought, I think, to be decided, on the admitted facts, adversel y
to the wife, and therefore the appeal should be allowed .

and would allow the appeal as to the furniture .

	

GA
J.

IIHaR,

As to the piano, I think it was a gift from the husband t o
the wife, and comes under a different category . There is no

GALLIHER, J.A. : I agree with the Chief Justice in his inter-
pretation of section 8 of the Married Women's Property Act,
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proof of insolvency at the time the gift was made . The appeal

as to the piano should be dismissed .

MACDONALD, J.A . : I would allow the appeal, except as t o
the piano, to which, I think, the wife is entitled.

Appeal allowed in part.

Solicitors for appellants : Maclnnes & Arnold.

Solicitor for respondent : A. H. MacNeill .

COURT OF
APPEAL

REX v. BOAK .

Criminal law—Manslaughter—Supreme Court of Canada—Remission of

case to Court of Appeal on question of misdirection--Judgment o f
Court of Appeal .

REX

	

An accused was convicted of manslaughter . On appeal three grounds were
v'

	

urged : (a) misdirection ; (b) illegality in the constitution of the
BOAK

grand jury ; (c) disqualification of a petit juror through deafness .

The Court of Appeal held in favour of the appellant on grounds (b )

and (c), and ordered a new trial (MACDONALD, C .J .A . dissenting) .

On appeal by the Crown the Supreme Court of Canada reversed th e

Court of Appeal as to grounds (b) and (c) and remitted the case to

the Court of Appeal in order that that Court might pass upon th e

grounds of appeal based on misdirection .

Held, by the Court of Appeal that there was no ground upon which a

finding of misdirection could be based .

JUDGMENT of the Court of Appeal on remission of th e
case by the Supreme Court of Canada in order that said Cour t
might pass upon the grounds of appeal based on misdirection .
The accused was convicted at the Victoria October Assizes on

Statement
the 8th of October, 1924, for manslaughter, caused by the
negligent driving of a motor-car whereby two pedestrians wer e
killed. On appeal to the Court of Appeal judgment was de -
livered on the 3rd of March, 1925, ordering a new trial
(MACDONALD, C.J.A. dissenting) : see 35 B.C . 256 . On

1925

Oct . 6 .
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appeal by the Crown the Supreme Court of Canada delivere d
judgment on the 18th of June, 1925, reversing the Court of

Appeal as to the grounds upon which a new trial was ordere d
and remitted the case to the Court as aforesaid : see (1925) ,

S.C.R. 525 .

Jackson, K.C., for the Crown .
W . J. Taylor, K.C., for accused.

6th October, 1925 .

MACDONALD, C .J.A. : My judgment as pronounced in March
last decided the question referred back by the Supreme Court
of Canada and all other questions involved in the appeal . My
refusal then to allow the appeal on any ground thereof was th e
disposal of the case .

I can find no error in respect of the admission or rejectio n
of evidence to justify the setting aside of the conviction, nor
in the learned judge's charge, which I then carefully considered ,
as I was bound to do, since I had then refused the motion fo r
leave to appeal on the facts involved in the grounds of appea l
other than those which raised a question of law only . I was
then, and am now, fully satisfied that ample justice had bee n
done the accused. The learned judge, realizing the importance MACDONALD ,

of the trial as affecting the safety of the public and the liberty

	

C.J .A.

of the accused, approached his task with a full conception o f
the consequences of the jury's verdict. With great care and
accuracy he defined and explained the law applicable to th e
case, and after doing this, reviewed with admirable thorough-
ness and ability, the salient features of the evidence . In this
review he was not required, under our system of jurisprudence,
to refer to every bit of the evidence adduced ; his duty was to
define the issues involved, making such references to the evi-
dence as should enable the jury to fairly consider these issues .

The learned judge read section 247 of the Criminal Code ,
defining the duty of a person in control of anything which, i n
the absence of reasonable care, may endanger human life, an d
expounded the same fully to them. In fact, so complete was hi s
charge on this phase of the case, that no objection was taken
thereto either in the notice of appeal or in the argument of

191
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counsel . This section goes beyond the law as it is in England,

and puts the evidence in criminal cases in this country on the

same footing as in civil actions for damages.

REx

	

MARTIN, J.A . : This appeal comes again before us on a

$OAS
limited remission by the Supreme Court of Canada, which ,

after allowing the appeal to it from our decision that ther e

should be a new trial because one of the jurors was "absolutely

disqualified for service as a juror" owing to his undoubte d
deafness (as declared by section 6 of the Jury Act), proceede d

to say (per reasons handed down by the Chief Justice in which

the other judges concurred (1925), S.C.R. 525 at p . 532) :

"There remains the ground of misdirection . This was not discussed at

Bar and so far as appears from the material before us was not passe d

upon in the Court of Appeal. Moreover the charge of the learned judge

is not in the record . Having regard to the further fact that the defendant

was not represented on the argument of the appeal, we think the onl y

course open to us is to remit the case to the Court of Appeal in orde r

that that Court may pass upon the grounds of appeal based on mis-

direction . "

It therefore becomes our duty to pass upon that question, bu t

MARTIN, J . A . before doing so I think it is also our duty, as a matter o f

justice to the accused (in view of a possible application to th e
Minister of Justice under section 1022 of the Criminal Code )
to draw attention to an erroneous statement of fact in a passag e
in the said reasons (which, I may say, only reached us whe n

vacation was far advanced) respecting the knowledge of th e

defendant 's counsel at the trial of the secret test of the juror' s
qualification that was made by the learned presiding judge ;

the passage I refer to is this (p . 530) :

"It is thus apparent that the question of the deafness of the juro r

Keown was canvassed during the trial and that, with the knowledge tha t

the learned trial judge was aware that that question had been raised and

must have satisfied himself that Keown's deafness was not so great as t o

be incompatible with his discharge of the duties of a juror before allowing

the trial to proceed with him as a member of the petit jury, counsel repre-

senting the defendant, to suit his own purposes, acquiesced in that cours e

being taken . "
The statement of fact respecting the knowledge and conduc t

of the defendant's counsel is that he had "knowledge " that the

learned judge
"must have satisfied himself that Keown's deafness was not so great as t o

192

COURT OF
APPEAL

192 5

Oct . 6 .
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be incompatible with his discharge of the duties of a juror before allowing COURT O F

the trial to proceed with him as a member of the petit jury 	 "

	

APPEAL

And upon that vital, as I regard it, assumption, their Lordships 192 5

went on to hold that, in all the circumstances, the defendant's
Oct . 6 .

counsel had, by his acquiescence, waived any objection to th e
jury and therefore "no substantial wrong or miscarriage of

	

ltvx

justice has actually occurred" and consequently the objection BOAR

taken before us to the fundamental error in the constitution

of the jury was overruled .

It is most unfortunate that the accused was not represente d

at Ottawa before their Lordships, because, if so, they would

have been correctly informed that when the Crown counsel,
during the course of his argument in this Court on the 29th
of January last, asserted to us that the accused's counsel at th e
trial, Mr. Maclean, had knowledge of the said trial judge's test ,
and upon that statement being challenged by Mr. Taylor, for
the accused, we, to clear up all doubt about so vital a matter ,
requested Mr . Maclean to appear at this Bar and tell us what
knowledge he had, if any, of said test, and later Mr. Maclean

came before us and said that he had no knowledge whatever of
any test being held, and his statement was accepted by this

MARTIN, J.A.

Court as the truth. Such being the case, I am constrained by a
sense of justice to the accused to say, on the best of authority ,
viz ., the said statement made to us at this Bar, that th e
assumption by the Supreme Court of Canada that Mr . Maclean

had knowledge that the learned judge "must have satisfied him -
self" about the juror's deafness by means of his said test, i s
based upon incorrect information concerning counsel's said state-
ment to this Court to the exact contrary, and I can only deplor e
the fact that so important a mistake of fact was presented t o
their Lordships in the absence of the accused . It is with great
reluctance that I am compelled to refer to this matter, but i n
these most exceptional circumstances I feel that to remai n

silent would prejudice the accused, who is entitled to justic e
in every aspect of the case.

I pass then to the question of misdirection remitted to us a s
aforesaid, and after a careful consideration of the learned
judge's charge and the exceptions taken thereto, I think it only

13
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COURT OF necessary to say that I am unable to discover anything of suc hAPPEAL
substance as would warrant our coming to the conclusion that

1925 there had been any misdirection : in this consideration the
Oct . 6 . decision of the Supreme Court in Rex v. McCarthy (1921), 62

	

REX

	

S.C.R. 40 is of importance.
v.

BOAR GALLIJER, J .A . : I must say that after reading and weighing
the judge's charge and the evidence on which it is based, wit h
the utmost care, I cannot conceive how it could be fairer to the
accused. It is a long and apparently carefully weighed an d

GALLIHER, considered charge, and the learned judge met every suggestio n

	

J .A .

	

of counsel for the accused and dealt with any matters suggeste d
by him .

I find neither non-direction nor misdirection, which, in my
opinion, could possibly prejudice the accused or entitle him
to a new trial on that ground .

MCPHILLIPS, MCPIILLiPS, J.A . : I agree for the reasons given by my

	

J .A .

	

brother MARTIN .

MACDONALD,
J.A .

MACDONALD, J .A . : I agree in the result .

Appeal dismissed .
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IN RE ESTATE OF HUGH MAGEE, DECEASED .

Will—Construction—Trust fund for benefit of wife and children—Half of
income to wife as hereinafter described—Trustees to pay only what i n
their discretion is required for maintenance—Accumulation of surplu s
of one-half of income after payments—Disposition of—Costs .

The testator devised certain real estate and bequeathed all his persona l

property to his wife . The balance of his estate he devised to hi s

executors upon trust to dispose of same and after payment of debts t o

invest the proceeds in public stocks, bonds, shares or securities, and

to pay the income, "one-half thereof to my wife during her life in

manner hereinafter described," and later the will proceeds : "The

money hereinbefore directed to be paid to my wife shall be paid by

my executors only and when they are satisfied the money is required

for her maintenance and support, and I give them absolute discretio n

as to the times when payments shall be made and these payments may

be made direct to her or to others for her support or for necessaries of

life supplied or to be supplied to her as my executors shall seem fit ."

The testator died in March, 1909, and the executors made monthl y

payments either to or on behalf of the wife such as in their discretion

they considered she required and when these proceedings were com-

menced in June, 1925, there was a surplus of $7,000 on hand from

one-half of the income of the estate held by the executors for the wife .

On an application by the executors, it was held that the wife wa s

absolutely entitled to one-half of the net income irrespective of whethe r

or not the full amount is required for her maintenance, but that th e

time of payments shall be in the discretion of the executors .

Held, on appeal, reversing the decision of MORRISON, J., that the widow is

entitled only to such payments as the executors in their discretion ar e
satisfied is required for her maintenance and support and after such

payments any balance of one-half of the income of the estate held fo r

the widow shall fall into the estate .

Held, further, that the costs of these proceedings for all parties are to be
paid out of the estate, the executors being entitled to costs as betwee n

party and party.

APPEAL by the children of the late Hugh Magee Irom th e
decision of MoRRIsoN, J. of the 30th of March, 1925, on an
originating summons for the determination of certain question s
arising out of the will of the said Hugh Magee . Under the will

a certain property of twelve acres in Point Grey and all hi s
personal estate was left to his wife (his second wife) . He

appointed his son George, and Sir Charles Hibbert Tupper,

195
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COURT OF K.C., his executors and all his remaining property he bequeathed
APPEAL

—

	

to them in trust, with directions to dispose of same and afte r
1925

	

paying all debts to invest the balance in such stocks or securities
June 17 . as they saw fit . He then directed that the income be paid "one-
July 6

.

	

	 half thereof to my wife during her life in manner hereinafte r
IN RE described" and the rest to my children, etc . Later the will pro-

EgHuaxDF ceeded : "The money hereinbefore directed to be paid to m y
MAGEE, wife shall be paid by my executors only and when they ar e

DECEASED
satisfied the money is required for her maintenance and suppor t

and I give them absolute discretion as to the times when pay -
ments shall be made and these payments may be made direc t
to her or to others for her support or to be supplied to her a s

to my trustees shall seem fit ." The will further provided tha t
Sir Charles Hibbert Tupper, being a solicitor, could act a s
solicitor for the estate, and would be entitled to charge and b e
paid all professional charges for any business or act done b y
him in connection with the trust in addition to the charges t o

which the trustees are entitled . Hugh Magee died on the 9th
of March, 1909, and the balance of the estate that came into the

Statement
hands of the executors and which was invested by them was
about $160,000. For the first five years after the testator' s
death the executors paid the widow's debts amounting to betwee n
$3,000 and $4,000 in each year . Then it was arranged that
they should pay her $300 per month and this was continued
up to the commencement of these proceedings at which tim e
there was a balance of her half of the income (provided she was
entitled to it) of $7,000. In answer to question (a) in th e
originating summons which was : (a) Is the widow entitle d
absolutely to one-half of the income of said estate irrespectiv e
of whether or not the full amount is or has been required fo r
her maintenance and support ? It was held by the trial judge
that she was entitled to the full amount . The children (who
were children of the testator by his first wife) appealed, an
order being made that costs should be paid out of the estate .
Counsel for the executors submitted on the appeal that he shoul d

be given his costs as between solicitor and client . The decision

on this point was reserved by the Court .

The appeal was argued at Vancouver on the 17th of June,
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1925, before MACDONALD, C.J.A., MARTIN, GALLIHER and
MACDONALD, JJ.A.

COURT OF

APPEAL

1925

Savage, for appellant : There is a balance of $7,000 over
what has been paid the widow to the credit of one-half of the
income of the estate, and the question is whether the widow i s
entitled to this under the will. We submit that she is only
entitled to what the executors consider is sufficient for her main -

tenance and any balance of half the income of the estate ther e
may be becomes part of the estate .

St. John, for respondent : The wife was in clear terms given
half the income and this cannot be curtailed by a subsequent
clause in the will : see Thornhill v . Hall (1834), 2 Cl . & F. 22
at p . 35 ; Fetherston v. Fetherston (1835), 3 Cl. & F. 67 at p . 75 ;
Home v . Pillans (1833), 2 My] . & K. 15 at p . 26 ; Shipperdson

v . Tower (1842), 1 Y. & C.C.C. 441 at p. 459. There is no
distinction between a direction to pay and a gift : see Nicholl s

v . Judson (1742), 2 Atk. 300 ; Barlow v . Grant (1684), 1
Vern . 255 ; Green v. Spicer (1830), 1 Russ . & M. 395 ; Hals-
bury's Laws of England, Vol. 28, p. 778, par. 1419 ; In re

Sanderson's Trust (1857), 3 K. & J. 497. In such a case the
legacy will not be cut down unless the surplus is expressly deal t
with in the will : see Abbott v . Middleton (1858), 7 H.L. Cas .

68 at p. 82.

R. H. Tupper, for trustees : The surplus should be left for
final disposition until after the death of the widow : see Re

Rispin (1912), 25 O.L.R. 633 and on appeal 46 S .C.R. 649 .
The costs should in any case be paid out of the estate and th e
trustees are entitled to costs as between solicitor and client.

St. John, in reply, referred to In re Carson Estate (1921) ,
2 W.W.R. 273

MACDONALD, C.J .A . : I would allow this appeal . I think, to
put it shortly, the meaning of the will is this, that the trustee
shall pay to the wife during her life, one-half of the income of
the testator's estate, but only if the money were required for
her maintenance and support .

June 17 .

July 6 .

IN RE
ESTATE OF

HUGH

MAGEE ,
DECEASED

Argumen t

MACDONALD ,
C .J .A .

MARTIN, J.A. : That is my opinion . From the particular MARTIN, J .A .
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language of this will it appears to be the intention that th e

wife should receive a maintenance which should be deemed

adequate in the absolute discretion of the executors, and that the

balance, after her death, should be distributed to the children a s

the will directs .

GALLIIIER, J .A . : I am content to rest my judgment and m y

opinion on the reading of the whole will—that the testator ' s

intention was, having first provided a home for his wife, tha t

the fund should be used in the discretion of the trustees, i n

GALLIHER, exercising their trust, to enable her to maintain that home .
J.A . Therefore the intention of the testator was one of maintenanc e

out of that particular fund.

MACDONALD, J .A. : The subsequent words of the will, that is ,

where the words "only" and "when" appear, place a limitation

on the wife's life interest in the income. It is to be paid only

when required for her maintenance and in the discretion o f

the trustee .
The will must be read as a whole to determine what th e

testator had in mind. After the widow 's death the life interest

falls into the estate .

On the 6th of July, 1925, the following judgment of th e

Court as to costs was delivered by

MARTIN, J .A. : In the disposition of this appeal we directe d

that the costs of all parties should be paid out of the estate ,

whereupon counsel for the executor asked that he should als o

be given his costs as between solicitor and client, but as an

order of that kind had never before been made by this Cour t

since its first sitting in January, 1910, we deemed it advisabl e

to consider the matter before changing our practice, and further

consideration of the history of our tariff of costs has confirme d

my opinion at the time that it would not be advisable for us t o

sanction such an innovation, whatever may be done by othe r

Courts in other countries under different rules, tariffs of costs ,

and circumstances .
Formerly, under the old Supreme Court Rules of 1890, it wa s

the practice to make such a distinction in taxation, rule 80 0

being as follows :

198
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"The fees, costs, and charges relating to all proceedings in any civi l

matter or action in the Supreme Court, as between party and party o r

solicitor and client, shall be allowed according to the Schedule in Appendi x

M hereto ; and no other fees, costs, or charges shall be allowed 	 "

But by the statutory Rules of 1906, that state of affairs wa s
altered by rule 983, as follows :

"In all causes and matters the fees allowed shall be those set forth i n

Appendix M, and no higher fees shall be allowed in any case, except suc h

as are by these Rules provided for."

This rule (which has been carried into the present con-

COURT OF
APPEAL

192 5

June 17 .

July 6 .

IN R E
ESTATE OF

HUG H
MAGEE ,

DECEASED

solidated rules under the same number) authorized a tariff o f
costs which was substantially the same as that of 5th April ,
1897, under section 83 of the Legal Professions Act, Cap . 2 5

of 1895, and greatly expanded in number the items in the old

tariff of 1890, and added two schedules thereto, and also greatly
increased in value many of said former items, the consequenc e
being that the difference between a taxation on the party an d
party scale and one on the solicitor and client scale became ver y

slight, and the general opinion prevailed in the professio n

(which I have shared for nearly 20 years) that taxations upo n

the solicitor and client scale had in effect been abolished . Such

being the situation, I do not think we should alter our practice Judgment

or do anything to still further increase the cost of litigation ,

which already constitutes, as has often been said from thi s
Bench, a too heavy burden upon the litigating public and on e
which we have not the power to relieve . The order, therefore ,
should simply be the usual one, viz ., "that the costs of the
executor be paid out of the estate after taxation thereof ." I
have not overlooked the reference to solicitor and client costs i n
question in rule 1002 (8) of "General Regulations" for taxations ,

but that is, obviously, simply taken en bloc from the correspond-
ing rule in England, and would be applicable there wherei n
such costs are allowed in certain cases (Cf. Andrews v. Barnes

(1888), 39 Ch . D. 133, and Giles v. Randall (1915), 1 K.B .

290) under different rules and tariffs from ours .

Solicitors for appellants : Savage cb Roberts.
Solicitor for the widow : J. B. Roble .

Solicitors for executors : Tupper, Bull d Tupper.
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REX v . VYE .

Criminal law—Charge of attempt to procure miscarriage—Conviction —
Appeal—Dismissed—Formal order not taken out—Application to re-
open appeal—Conviction largely based on evidence of prosecutrix —
Fresh evidence of character of prosecutrix—Criminal Code, Sec . 1021 —
R.S.C . 1906, Cap. 145, Sec . 11 .

The accused was convicted of an attempt to procure a miscarriage by mean s
of instruments . The conviction was based largely on the evidence of
the prosecutrix, the trial judge being impressed by the truthfulness o f

her evidence in the course of which she stated the prisoner had himsel f

insisted upon having and did have connection with her in his offic e

when she was in attendance there for his professional services . An
appeal to the Court of Appeal was dismissed but the order dismissin g
the appeal was not taken out . A month later an application was mad e
on behalf of accused to reopen the appeal it appearing that th e

prosecutrix again became pregnant six weeks after her miscarriage and
gave birth to a male child. Shortly before the birth the doctor i n
attendance on her and the matron in the nursing home for girls i n
Vancouver where she was then staying questioned her as to who wa s

the father of the child and she told them, saying he was the only ma n

who had ever had connection with her and upon being further ques-
tioned she said the accused had never had connection with her . Counse l
asked that the doctor, the matron, and the prosecutrix be examine d
but the Court made an order that the prosecutrix only be examined .
On the hearing after an adjournment it appeared that the girl could

not be found and counsel then asked that he be allowed to read th e
affidavit of the doctor who attended the prosecutrix at the birth of
her child .

Held, per MACDONALD, C .J .A. and MACDONALD, J .A ., refusing the motion,

that had the prosecutrix appeared and denied the statement, th e

doctor could then be called to contradict her, but to call the docto r

without the prosecutrix first having an opportunity to deny the alleged

conversation would be in contravention of section 11 of the Canada

Evidence Act, and this rule applies even when the prosecutrix canno t

be found .

Per MARTIN and MCPHILLIPS, JJ .A . : The Court should allow the motion

if they think that on any ground there was a miscarriage of justice ,

and in this case the Court cannot refuse to take cognizance of th e

doctor's affidavit, because it fully establishes a miscarriage of justic e

and the moment that is established it is the duty of the Court to appl y

the appropriate remedy, the Court not being deprived of its jurisdic-

tion to prevent a miscarriage of justice because a witness remove s

herself from the jurisdiction .

The Court being equally divided the motion was dismissed .

COURT O F
APPEAL

1925

June 29 .
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v .
VYE



XXXVI.] BRITISH COLUMBIA REPORTS .

M OTION by the accused to reopen the hearing of the appeal

for the purpose of taking further evidence. The accused wa s

convicted by LAMPMAN, Co. J. on the 28th of July, 1924, o n

a charge of using upon a girl (Kathleen Carey) an instrument

with intent to procure a miscarriage. The charge was mad e

against one W. L. MacNaughton and J . P. Vye. The girl's stor y

was that MacNaughton had had connection with her a numbe r

of times between October, 1923, and April, 1924 . In January,

1924, she told MacNaughton she thought she was in the famil y

way and he said he would. arrange with Dr. Vye who woul d

attend to her . At the instance of MacNaughton she then saw

Vye a number of times, he using certain instruments upon he r

and in February she had a miscarriage. MacNaughton was

acquitted and Vye was convicted and sentenced to one year' s

imprisonment the trial judge relying very largely on the truth-

fulness of the evidence of the girl Kathleen Carey, who, in th e

course of her evidence, stated that on her visits to Dr . Vye the

doctor had on a number of occasions had connection with he r

against her will . The accused appealed and the appeal was dis-
missed on the 6th of January, 1925, and this application wa s

first submitted to the Court on the 3rd of February, 1925 . The

evidence sought to be introduced by the accused was that o f

Dr. L. Macmillan of Vancouver, Miss Matheson, matron of th e

Presbyterian Nursing Home for Girls in the Municipality of

Burnaby, and the said Kathleen Carey. The affidavit in support

of the motion was made by one Mark Cosgrove who recited that

he was informed by the said Dr. Macmillan that he attended

Kathleen Carey professionally at the Salvation Army Hospita l

in Vancouver and that she gave birth to a male child on th e

7th of January, 1925, that prior to her confinement she was i n

the Presbyterian Nursing Home for Girls in Burnaby where

Dr. Macmillan attended her and in the course of examinin g
her she made the statement to himself and the matron (Mis s
Matheson) that MacNaughton was the father of her child an d
that he was the only man with whom she had ever had imprope r
relations, that Dr . Macmillan knowing of this prosecution, then
asked her if she had ever had sexual intercourse with Dr . Vye
and she stated positively that she never had and never would
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have improper relations with Dr. Vye ; that Dr. Macmillan
further told him that both he and Miss Matheson took notes a t
the time of what Kathleen Carey said . Mark Cosgrove furthe r
stated in his affidavit that he questioned Miss Matheson as to
Kathleen Carey's statements but that Miss Matheson refused
to inform him what Miss Carey said as she considered the y
were made in confidence and she would not disclose them unles s
compelled to do so. An affidavit of the accused was read i n
which he deposed that he knew nothing of this new evidence
until long after the hearing of the appeal .

The motion was heard at Victoria on the 3rd of February ,
1925, by MACDONALD, C.J.A., MARTIN, MCPIIILLIPS and MAC-
DONALD, JJ.A .

Stuart Henderson, for accused : This is an application under
section 1021 of the Criminal Code . The learned trial judge
relied solely on the truth of the girl's evidence . On the 7th of
January last she had a child and the evidence of Dr. Macmillan

Argument and the matron of the Girls' Home will shew that she said sh e
never had connection with anyone but MacNaughton. This
proves without question that her evidence cannot be relied on
at all and in such circumstances the conviction must be quashed :
see Rex v. Hullett (1922), 17 Cr. App. R. 8 .

MACDONALD, C.J.A . : The hearing stands over until theI41ACDONALD ,
C .J .A, March sittings of this Court. The defence may in the meantime

put in further affidavits .

3rd March, 1925 .

Henderson : There would have been finality in this case i f
the order had been signed, but the formal order had not been
taken out when I first moved on the 3rd of February last . On

Argument the question of further evidence being allowed now where wit -
ness admits perjury see Rex v . Donovan and Hurley (1909) ,
2 Cr . App. R . 1 ; Rex v. Robinson (1917), 12 Cr . App. R. 226 .

MACDONALD, MACDONALD, C .J.A. : An order is made for the girl to b e
C .J .A .

	

examined before this Court .

2nd April, 19 .25 .

Argument

	

Henderson : The girl cannot be found . Iler father says she
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will not be found as long as this case continues . I say she i s

the Crown's witness .

	

Evidence of the character of the prosecu -
192 5trix should be heard : see Rex v. Greenberg (1923), 17 Cr .

App. R. 106 at p . 107. June 29 .

MACDONALD, C.J.A. : The hearing will be continued at the REX
V .

June sittings of the Court .

5th June, 1925 .

Henderson : The character of the prosecutrix is brought in
issue after judgment is given . That the doctor's evidence b y
affidavit is admissible see Rex v. Hancox (1913), 8 Cr . App. R.
176 at p . 179 ; Rex v. Greenberg (1923), 17 Cr. App. R. 106

at p. 107. That he may be subjected to cross-examination see
Rex v. Hamilton (1917), 13 Cr . App. R. 32. As to fresh
evidence not put in at the trial see Rex v. Hall (1919), 14 Cr.
App. R. 58 ; Rex v. Hendry (1909), 25 T.L.R. 635 .

Carter, D.A.-G., for the Crown, referred to The Queen's Cas e

(1820), 2 Br. & B. 284 at p. 299 .

Cur. adv. volt .

29th June, 1925 .

MACDONALD, C.J.A. : The prisoner was convicted in the
County Court Judge's Criminal Court of an attempt to procure ,

by means of instruments, a miscarriage. The learned judge in
a carefully considered judgment found the charge proved . He
commented favourably on the evidence given by the prosecutrix,
and appears to have been impressed by the consistency, franknes s
and truthfulness of her evidence.

MACDONALD ,

An appeal to this Court was dismissed, MCPiILLIs, J.A.

	

C .J.A.

dissenting. Owing to an unfortunate affliction in the Deput y
Attorney-General's family the order dismissing the appeal wa s
not taken out, and several months thereafter the prisoner's
counsel applied to the Court to reopen the appeal on the ground

that the prosecutrix had made a statement since the trial incon-
sistent with one made by her at the trial . In the course of her
evidence she stated that the prisoner had himself insisted upo n
having and had connection with her in his office. This evidence,
which I think irrelevant, was nevertheless not objected to, an d
was cross-examined upon.

COURT OF
APPEAL

VY E

Argumen t
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It is necessary to review some of the facts since the trial. It
APPEAL
— appears that about six weeks after the prisoner had performe d
1925

	

the illegal operation the prosecutrix again became pregnant b y
June 29 . the original seducer MacNaughton . At the time of the birth

MACDONALD ,

o,a .A .

	

and the appeal again dismissed . My reasons for refusing t o
receive the affidavit of Dr . Macmillan are as follows :

The issue was, did the prosecutrix make the alleged statemen t
to Dr. Macmillan ? Had she appeared and denied it, Dr . Mac-
millan could then have been called to contradict her . The cir-
cumstances under which such a question may be asked of a
witness were well settled by the rules of evidence, and the rule

is now embodied in the Evidence Act, Sec . 11 of Cap. 145 ,
R.S.C. 1906, as follows :

"11 . If a witness upon cross-examination as to a former statement mad e

by him relative to the subject-matter of the case and inconsistent with hi s

present testimony, does not distinctly admit that he did make such state-

ment, proof may be given that he did in fact make it ; but before such

proof can be given the circumstances of the supposed statement, sufficien t

to designate the particular occasion, shall be mentioned to the witness, and

he shall be asked whether or not he did make such statement . "

There can, I think, be no question that had the prosecutri x
been asked at the trial whether she had made such and such a
statement to a third person, for instance to Dr. Macmillan, th e
circumstances being stated, and had she answered in the nega-
tive, she might have been contradicted by that person ; but no t

REX

	

of the child in a hospital in Vancouver, Dr . Macmillan attende d

VYE
her professionally. He questioned her as to the paternity o f
the expected child, and she told him that MacNaughton was th e
father. He asked her if she were sure of that and she is alleged
to have said in answer that she had never had connection wit h

any other man in her life.
On the strength of this affidavit the Court made an orde r

giving the prisoner's counsel leave to bring the prosecutrix int o
Court to be examined upon the premises . No leave was give n
to read the affidavit of Dr . Macmillan in the appeal .

After several adjournments for the purpose of obtaining th e
attendance of the prosecutrix it was finally agreed by counsel
that she could not be found . Thereupon the prisoner's counsel
asked to be permitted to use in the appeal said affidavit of Dr .

Macmillan . This was refused on an equal division of the Court,
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otherwise . But it was argued that because the statement was COURT OF

APPEAL
made since the trial, and because the witness cannot be found,

	

—

and there being consequently no opportunity to cross-examine

	

1925

her upon the matter in compliance with the said section 11, that June 29 .

in some way, for which I can find no authority, the evidence of

	

REg

Dr. Macmillan may be properly received, and, if believed, given

	

`r .

effect to by the Court	 thus disregarding one of the most salu-
tary rules of evidence, in fact now a statutory rule of evidence .

But for this rule the witness could not be contradicted at all b y

a witness as to previous statements . The rule enables the witnes s

to be contradicted only in the circumstances set out there .

Moreover, apart from the rule altogether, it is exceedingl y

doubtful whether the cause of justice would be advanced b y

permitting convictions to be opened up on evidence of the sor t

tendered. It is altogether likely that a satisfactory explanation

could be made by the prosecutrix even if she could not deny MACDONALD,

having used the words attributed to her. Her mind, no doubt,

	

C .J .A .

was directed to the paternity of the child and was not directe d

to the incident which occurred in the prisoner's office . I would

require clear and unequivocal evidence impeaching her evidenc e

given at the trial before taking the grave responsibility of re-

versing the trial judge. We are invited to find on evidence of

the character tendered that the young girl, whose testimon y

made such a favourable impression on the mind of the tria l

judge, committed perjury. That is asking too much .

MARTIN, J.A. : In my opinion the application, made on

behalf of the appellant, should succeed, and the evidence of Dr .

Macmillan be accepted, and as a consequence of that acceptance ,

I shall have a few words to say later .

This is a very unusual case in more than one respect, and as

it is the first application we have had, under the change in the
MARTIN, J .A .

Criminal Code made in 1923, for the purpose of receiving fresh

evidence after the trial, it is one which has given me muc h

anxiety, I might say . In regard to the matter of receiving suc h
evidence, under section 1021 as amended, the Court is given the
same power to do so as "on appeals in civil matters, and [to ]
issue any warrants necessary for enforcing the orders or sent-
ences" in that behalf.

205
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The accused was convicted on the 28th of July, 1924, b y
His Honour the County Judge (LAIuPMAc) of the County o f

1925

	

Victoria, and subsequently appealed to this Court, the convictio n
June 29 . being that the accused had used unlawfully an instrument on

RE%

	

Kathleen Carey with the intent of procuring a miscarriage . A
v

	

strange thing later happened, viz ., that after the appeal had been
vyE

heard by this Court, Kathleen Carey; the principal witness for
the Crown, made a statement in the hospital at Vancouver, i n
the month of December, which, if believed, would very
materially shake her credibility upon one of the vital points of
the case . The learned trial judge, in his reasons for judgment ,
laid great stress upon the credit he placed upon the evidence of
this girl ; in three, if not four, places in his judgment h e
accentuates that, and begins by saying that the Crown's cas e
rested chiefly upon her evidence, and pointed out that she
herself was an accomplice in the action and therefore particeps
criminis with the accused ; and went on to say that the evidenc e
of an accomplice must be scrutinized very carefully. He refer s
during the course of his judgment to the very good way in which
she had stood repeated cross-examinations and as well as she did ,MARTIN, J .A .

describing it as a "most surprising fact," and he could not see
any real definite contradiction in her statements, or "any plac e
in which she told two different stories" ; and he again referre d
later on to the very good manner in which she had given he r
evidence, and that she had stuck to the same story practicall y
throughout ; and finally concluded by saying that while h e
thought it would have been better if there had been some
corroboration of her story, that nevertheless, "considering her
story and the way in which it has stood the cross-examinatio n
and the manner in which she gave it" he was so favourably im-
pressed with her credibility, and unfavourably with th e
accused's, that he "felt it is my duty to convict Vye ."

In these circumstances, when the appeal came before us, and
paying great regard to His Honour's finding as to credibility ,
I did not feel justified in overturning his conclusion upon th e
facts ; and the majority of the Court took the same view, wit h
the exception of my brother 1ZcPnILLiP5, who was not satisfied
with the complainant's evidence in the very peculiar circum-
stances under which the crime had been committed .
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We must also remember, when we come to approach the very

grave contradiction which is now put forward for our con-
sideration, that it arises out of a charge laid by counsel for th e

Crown against the accused which is tantamount to rape . She

deposed that during the course of her two weeks' attendanc e

upon him for the purpose of procuring a miscarriage, and whil e

in the very act of preparing for the performance of the usua l

operations for that purpose, he practically forced her to submi t
to carnal connection, seizing her by her hands, under circum-

stances which I won't detail, when he found her in a state o f

partial undress, and so forced himself upon her during th e
very time when he was otherwise attending her as aforesaid .
There was very great doubt in my mind as to whether occur-

rences of that kind should have been brought in evidence befor e

the learned judge, and counsel for the appellant accused presse d

upon us very strongly that the evidence should not be admitted ,

whilst counsel for the Crown pressed upon us correspondingl y

strongly that it should have been admitted as part of the res

gestce of the offence, by, as she expressed it, the accused forcin g
her to pay him through her body, he not being satisfied with

the payment in cash to him by the man who had brought her

to that condition. Such events created a very unusual circum-
stance, and I expressed the opinion at the time, and it mus t
have been the opinion of the other members of the Court, tha t

said evidence as to these two acts of rape, if her story was t o

be believed, was so vitally interwoven with the major occurrences
that it could not be disassociated therefrom, and therefore th e

application of the appellant 's counsel that that evidence should

not have been in the appeal book and should be rejected wa s

overruled, though if that motion had been given effect to ther e
must have been a new trial ; but that evidence was so permitte d
to remain in the appeal book, and upon that whole book judg-
ment was given by us refusing the appeal .

Then occurred the said remarkable fact that after the appea l

had been argued, and on the 2nd of December, 1924, this girl ,

at a time when she was in the Presbyterian Girls' Home in the
Municipality of Burnaby, made an important statement to Dr .
Macmillan, when, in pursuance of the rules, apparently, as the
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COURT OF doctor testifies, it became necessary for the doctor in attendance
APPEAL
— to ask her how she came in the family way, which she was in
1925

	

when she came to the said Home, and the doctor deposes that
June 29 . on the said 2nd of December he had examined her and asked

REX

	

her certain questions for the purpose of ascertaining the pater -
v .

	

nity of the child, etc ., and his affidavit, par . 4, proceeds as
VYE

follows :
"During the course of the said examination I asked the said Kathleen

Carey if she was married and if there was any likelihood of her marrying

the father of the expected child and she answered `No .' She then informed

me that the father of the expected child was one W . L . McNaughton who

was already married and in answer to a question as to whether she wa s

absolutely sure that the said McNaughton was the father of the expecte d

child she answered `Yes,' she had never had sexual intercourse with an y

other man in her life . "

And subsequently on the 7th of January the child was born .
Now, of course, if that statement of hers was true it is an
absolute contradiction of the most marked kind of the terribl e
accusation—which it is, because rape is still a capital offence —
that she brought against Dr . Vye of, in effect, committing rap e

on the two separate occasions already referred to . If that woman
MARTIN, J.A. having made that accusation at the trial had been then contra-

dicted, as she could and would have been contradicted had i t
been made before the trial, her credibility would have bee n

most seriously shaken, because it would have the same effect a s

if she had brought a false accusation. If she said and admitte d
before witnesses that she had brought a false accusation, as di d
happen once in the Court of Appeal in England in a case I
shall refer to, then the conviction could not stand .

Now such being the unusual circumstances, this Court fel t
that the proper course to take was to accede to that part of th e
motion made by the appellant's counsel praying that the gir l
should be brought before this Court to testify and explain, i f

possible, the said statements that she had made to the doctor ;
and it is to be here noted that the Court felt justified in takin g
that step upon the evidence of the doctor ; and it is also to be
noted that his evidence was then, and still is before us to that

very substantial extent at least ; and it is further to be noted
that counsel for the Crown, although invited on two occasion s
as to whether or not he wished to cross-examine the doctor on
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his affidavit, very properly told us he did not wish to do so an d

was prepared to accept it as being true. We have therefor e

the evidence of the doctor already actually before us in that
unusually satisfying way, and upon which we have taken actio n

as aforesaid . The Court then made the said order (on 3rd
March last) that the witness Kathleen Carey should appea r
before us, as I have stated, but she did not do so and the motion
was adjourned to enable her to do so on two separate occasions ,

but she still has not appeared before us, although the proper

warrants in compliance with our said order have been issue d
requiring her attendance on the 31st of March last, and ther e
is an affidavit filed by the sheriff shewing that he has been
unable to find her, and the inference from the said affidavit an d

what both counsel tell us, is that she is now beyond the juris-
diction, and so it has been impossible so far to compel he r
attendance as this Court directed .

The original motion of the appellant of the 31st of January ,

1925, was fourfold : (1) To take the evidence of Dr . Lachlan
Macmillan, (2) of Kathleen Carey, (3) of the matron of sai d

Home, Miss Matheson, and (4) for a new trial, or for such
order or relief as to the Court might seem just, i .e., under
section 1014.

Later on the "whole application" (to quote our said order )
came before us, and Mr . Henderson renewed his application
for a new trial or acquittal under said section 1014, when i t
became apparent that the girl was not going to obey the warran t
of the Court, or that it was impossible to serve her, and wa s
given leave to renew it again on the 2nd of April, when the
hearing was adjourned to the next sitting at Victoria, and h e
was given leave to make such other motion as he deemed advis-
able . So the position of the appellant's counsel properly is that
it was then and is now open to him to make his whole applica-
tion as there set forth .

What he now asks us to do is this : that seeing that th e
witness has not obeyed the warrant of this Court to come here
and contradict or explain Dr. Macmillan 's true (so far) and
vital testimony, or that it has become impossible to serve th e
warrant upon her, we should declare that a miscarriage of justic e

14
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COURT of has occurred, and that the appellant is now entitled either to a
APPEAL
_. new trial or to the quashing of the conviction with consequent
1925

	

acquittal. Counsel takes this ground also, that the Court canno t
June 29 . close its eyes to the most unusual state of affairs before it o n

REX

	

the uncontradicted evidence of the doctor, that is to say, a contra-
v

	

diction of the most grave kind has unquestionably occurred, an d
VYE

that such being the case, the Court must act upon that already

admitted evidence	 which, as it stands now, is admittedly tru e
—of the said doctor, and which, with the subsequent occur-
rences and proceedings before us; clearly establishes a mis-

carriage of justice, quite apart from and in addition to the
foundation it laid for the allowance of the original motion i n
part as aforesaid. In my opinion, I think that a grave contra -

diction has, for the time being at least, been fully proved, wit h

the result of the destruction of the credibility of the Crown' s
principal witness, and so the fact of a miscarriage of justic e

has been established by the accused .

It must not be overlooked that our section 1014 as amended
in 1923 is different from the old one, and there is a clause i n

MARTIN, J .A . it (c) which is not in the old Act, and which says the Cour t

shall allow the appeal "on any ground that there was a mis-
carriage of justice," and may quash the conviction, or (b)
direct a new trial and "make such other order as justice re-
quires," which two last provisions are not in the correspondin g
English Act of 1907, Cap. 23 .

It seems to me to be unthinkable that justice should be frus-

trated and the powers and jurisdiction of this Court rendere d
unavailable simply by the fact that a witness has gone out of
the jurisdiction. It surely cannot be that because a witness

removes himself out of the jurisdiction the Court is thereb y
deprived of its jurisdiction to prevent a miscarriage of justice ,
any more than would be the case if, e.g., the witness had died

before our warrant was served upon her—would any one suggest
that her death would exclude the doctor 's evidence? There-
fore, I think, with great respect to contrary opinions, and fully
comprehending the various grounds on which the motion i s

based, that this Court cannot refuse to take further cognizance
of this affidavit, upon which it has already acted, because it
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fully establishes a miscarriage of justice, in my opinion, and

the moment that is established then it is the duty of the Court

to apply the appropriate remedy .
The meaning of the expression "miscarriage of justice" i n

clause (c) has not so far come before this Court, but there ar e
numerous instances of it in England, and some will be foun d

in Archbold's Criminal Pleading, 26th Ed ., 338 ; I have

examined all of them there cited, and their variety is ver y

striking. But the broad principle upon which the Court act s

in considering a miscarriage of justice must never be lost sight

of, because it was laid down in the first case under the corre-
sponding English Act in 1907, from which ours is taken, befor e

the Lord Chief Justice and Channell and Lawrence, JJ., in

Rex v. Lee (1908), 24 T.L.R. 627, and that principle has never

been departed from to this day, and it is :
"That the Court shall allow the appeal if they think that on any ground

there was a miscarriage of justice. "

And the Lord Chief Justice makes this observation :
"If there is any real fear that there has been a miscarriage of justice ,

the verdict ought to be set aside ."

In the case of Rex v. Hendry (1909), 25 L .T.R. 635, the
same Court of Appeal in 1909, with one of the same judges,

MARTIN, J .A.

repeated practically the same thing. That was in regard to a

jury, but the principle is this :
"It seemed to the Court that if the whole case had been before th e

jury, in all probability the appellant would have been acquitted. As

there was reason to suppose that there had been a miscarriage of justice ,

the conviction must be queshed. "

Now it seems to me impossible to say that if the whole o f
this case had been before the jury the appellant might not "i n

all probability" have been acquitted, and I think it proper t o

say that if I had been originally dealing with it, with th e

contradicting unexplained statement which we have before u s
now, I would not have formed the opinion adverse to the accuse d

that I expressed before upon our first hearing of it . There i s

nothing new in the course that I think should now be adopted ,
because we have several precedents for it, one in the case of

Rex v. Hullett (1922), 17 Cr. App. R. 8 . And there a remark-

able thing occurred in the very same kind of proceeding as here ,
and counsel and the Court adopted the same course : there after
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COURT OF the conviction the accusing girl went to the police and told them
APPEA L
— that she had given false evidence, and the Court wished to hea r
1925

	

her, but the defence did not wish to call her, because she ha d
June 29 . been a witness for the prosecution—as in this case—but as the

RE%

	

report says "the Court wished to hear her" (as we do), and she

vYE
being available was sworn, and the Court after hearing her evi-
dence, and finding she had given false evidence, and was "an
unsatisfactory witness," quashed the conviction . That is based
upon exactly the same principle as is invoked in this case, th e
only difference being that the girl herein instead of coming
forward, or being brought forward, has left the jurisdiction .
But could it possibly be contended that in Hullett's case
the evidence of the police constables to whom she made tha t
confession of falsity would have been rejected (and the con-
viction . consequently sustained) if she had not gone before th e
Court of Appeal and admitted in person that she had give n
false evidence ? And would her silence, if she refused to speak ,
prevent the Court from being otherwise satisfied of a mis-

carriage of justice? I think these questions carry their own
answers . I refer also to the later decisions of the same Court

MARTIN, J .A .
upon the application of the same principle in Rex v. Green -

berg (1923), ib . 106, and Rex v. Berry (1924), 18 Cr . App. R .
65 ; and applying them here I think it is proper and necessar y
for us to act upon the evidence of the doctor, who it is admitte d
is telling the truth. If the doctor and the matron were in
Court at this moment, as they might well be, and they had sai d
that this woman had told them that this accusation she mad e
against Vye as regards the rapes upon her was not true, and tha t
she had given false evidence, what would this Court have done ?
One thing only, surely. Then let us imagine Dr. Macmillan i s
here—and is he not in substance? because here is his affidavit ,
admitted to be true, and his attendance in person for cross -
examination before us or our officers thereupon has been waive d
because of its verity .

My opinion therefore is this, that his evidence should be
admitted and acted upon just as though he were in perso n
before us ; and as to what should then be done in the very un-
usual circumstances of this case, I think that if we did not,
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most fortunately, have that power to order a new trial, which COURT O F
APPEAL

the Court of Appeal has not got in England, I should be forced —
to the opinion that the only thing to be done was to quash this 192 5

conviction and direct an acquittal under 3 (a) ; but as we have June 29 .

that power, and it would be well in this case to proceed with the

	

R.EX
greatest caution, I think that the most appropriate order to

	

v

make is that there should be a new trial, for that will allow a

	

V

final opportunity for this woman to be brought forward t o
testify against this man ; but if she does not appear to testify
against him and give that explanation which we directed in ou r
order of the 3rd of March she should give in a vital particular ,
then in default thereof the learned trial judge would, of course ,
have to take the only course open upon the evidence, and a s
counsel for the Crown has admitted that without her evidence

MARTIN J.A.
this conviction cannot be supported, I am at liberty in vie w
of his own expressions, I think (but without the slightes t
attempt to suggest the adoption of any course that would not at
any time seem proper to the learned judge), to assume that th e
learned judge would make that decision which he has alread y
adumbrated in his said reasons for judgment hereinbefore cited
that he would have made had he not been satisfied with the
complainant's credibility .

Finally, all I wish to say in addition in regard to miscarriag e
of justice is this : can it be said that there is any greater mis-
carriage of justice than that a man should be convicted and
imprisoned on false evidence ?

MCPHILLIPs, J .A . : In this ease I came to the conclusion
that the evidence of Kathleen Carey, the chief witness for th e
Crown, was not credible evidence. I arrived at that, conclusion
by a careful analysis of the evidence, and the improbability of
the truth of the story told. The story was so extraordinary
that I felt that I was entitled to act just as the trial judge, with MCPHILLIPS ,

J.A.
great respect, should have acted on hearing this story .

This case is serious from the point of view that the accused
is a medical doctor, and we all know the recognized secrecy and
confidence as between the patient and the medical adviser, an d
doctors are placed in very dangerous positions when designing



214

	

BRITISH COLUMBIA REPORTS .

	

[VOL .

COURT O F
APPEAL

192 5

June 29 .

REx

v.
VY E

MCPHILLIPS ,
J .A.

and unscrupulous people are met with, and are in danger o f

slanderous. statements being made which, if believed in, will

result in their names being stricken off the medical register .

Kathleen Carey went to the office of the accused and his diag-

nosis was that she might be suffering from venereal disease .

He used instruments which the other medical men called admit

would have been proper enough if the diagnosis was correct .

If, however, the other medical men say, it was to bring about an

abortion, they would not be the instruments which the docto r

would likely use—they were not the proper instruments for

such purpose. That the accused, a medical man, under thes e

circumstances, would have sexual connection with her, when hi s

diagnosis was that she was likely suffering from a venerea l

disease, is so utterely improbable that at once grave suspicion

is cast upon her testimony, and it is to be noted that other

medical testimony called corroborates the testimony of the

accused on this point, i .e ., the diagnosis made .
In all cases the trial judge always has this query to put t o

himself after hearing the witness : "Can I believe the witness ?"

In my opinion the learned trial judge was not entitled t o

believe this witness (Kathleen Carey, the principal witness

for the Crown and an accomplice in crime, if her story be true) .

I am satisfied that she was not entitled to be believed, therefor e

upon the appeal I was of the opinion that the conviction should

be quashed.

This motion for the admission of new evidence arising after

the trial then came on, and was heard, the order of this Court

upon the appeal, affirming the conviction, not being taken out

and entered (Kimpton v . McKay (1895), 4 B.C . 196) .

This evidence upon affidavit, which has been referred to i n

detail by my brother MARTIN, was brought before us, and wholly

confirms me in my view that the witness (Kathleen Carey) wa s

not a credible witness. It is patent that she gave false testimon y

in the Court below . Now it is asserted that under the rules o f

evidence, this evidence is not admissible, on the ground that

it is evidence that could only be admitted where the witness ' s

credibility is challenged at the trial, and the time, place an d

circumstances are recited, when it is intended to contradict.
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The Courts have on many occasions heard hearsay evidence— COURT OF
APPEAL

notably hearsay evidence is admitted contrary even to the general

	

—

rule, upon the principle that were it not, no possible proof of

	

192 5

the matters could be given, which is the present case . Here June 29 .

there was impossibility at the trial to examine on the point ;

	

REx

the statement made by the witness (Kathleen Carey) was made

	

v
VY E

after the trial and she would now appear to have fled th e
country. In my opinion, the objection taken is without force ,
the rule is inapplicable to the present case, the evidence is ad-
missible and capable of being adduced by affidavit. The affi-
davit is produced and we can receive affidavit evidence. Dr.
Macmillan has sworn that the witness (Kathleen Carey) made

the statement referred to by my brother MARTIN . The doctor

is subject, under the rules, to cross-examination, but the Crown ,
I think rightly, owing to the fact that Dr . Macmillan is a
member of the medical profession, and of high reputation an d
standing, do not wish to cross-examine . The result then mus t
perforce be that this statement must be taken to have been made .

I may say then that I am in complete agreement upon thi s
motion with the reasons for judgment given by my brothe r

MARTIN. I, of course, am still of the view that the conviction 'cra
J A

u.LIPS,

should be quashed, and if this motion does not prevail, that, o f

course, will still be my judgment . I think, though, that it

would accomplish the ends of justice if a new trial be had ;
with a new trial no harm can ensue, and I understand from th e
learned counsel for the Crown that, whilst not willing to consent,
yet the Crown would not object to a new trial .

As I view the amendments to the Criminal Code (1923) i n

giving the further extensive powers that this Court of Appeal
now has in criminal cases, I think we are entitled upon the
grounds of natural justice to give heed to this evidence arisin g
subsequent to the trial . The whole policy is to remove from
the Minister of Justice and the Executive Council of Canad a
intricate matters of criminal law and even points that would
go to shew that the conviction offends against natural justice
and that miscarriage generally has occurred . It is for the Court
to direct a new trial in proper cases and not leave it for a petitio n
of mercy to the Crown (and see section 1052, Criminal Code ,
1923) .
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Now in this particular case, with great respect to all contrar yAPPEA L

	

—

	

opinion, I think that it would certainly be a miscarriage of.

	

1925

	

justice	 and against natural justice—that the conviction shoul d
June 29 . stand, when the learned judge in the Court below based hi s

REX judgment wholly and solely upon the evidence of this youn g

	

v

	

woman (Kathleen Carey) and counsel for the Crown her e

	

vYE

	

frankly admitted at this Bar, on the question being put : Would
it be possible to sustain this conviction without her evidence ?

agcrxiLLrPS,
That it would be impossible .

J .A . Now, it seems a most terrible thing that a man should be
destroyed in his professional position, lose his livelihood, an d
there should be nothing to prevent this man going to gaol upo n
testimony which seemed to me in the first instance wholly in-
credible, and now I am all the more firm in that view.

MACDONALD, J .A. : On the hearing of this appeal from the
judgment of His Honour Judge LAMPMAN, convicting the
accused, after careful consideration this Court, my brothe r
McPHILLIPS dissenting, dismissed the appeal and affirmed th e
conviction . We are now asked to reopen the matter, set aside
the conviction, and order a new trial on the ground that ne w
evidence is available . The nature of the new evidence offered
was outlined by the Chief Justice, and I need not repeat it . I t

MACDONALD, is clear that the appellant must first shew that the alleged ne w
J .A .

evidence is both relevant and admissible. It is not possible t o
consider it at all unless it is admissible evidence. The utmost
that can be said is that if the surrounding circumstances were
different ; if the complainant had been asked at the trial whethe r
she made (giving time, place and circumstances) the statemen t
in question to Dr. Macmillan, and she denied it, then Mac-
millan's evidence in rebuttal would be material . The usual
foundation would have to be laid . That foundation was no t
laid . It is quite true that it was impossible to lay that founda-

tion because the alleged statement was made to Dr. Macmillan
after the trial . That circumstance, however, does not make thi s
affidavit admissible evidence . It may be unfortunate in one
aspect : it would be unfortunate if a miscarriage of justice
occurred .
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Under the somewhat exceptional circumstances, I would d o
my utmost to reach a conclusion favourable to its admission if I
thought justice required it. After all, this evidence is not on
the main issue ; it is a collateral matter, having nothing what -
ever to do with the charge on which the appellant was foun d
guilty. I doubt if the evidence which it is now sought to
impugn should have been admitted at all . However, it is not
necessary to decide that point .

I would refuse the application.
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The Court being equally divided, th e

motion was dismissed .

ADAMS v. BURNS . COURT OF
APPEAL

Master and servant—Monthly hiring—Absence through illness—Effect of—

	

192 5
Notice of termination—Reasonable time .

	

June 11 .

The plaintiff, a farm labourer, had been in the employ of the defendant for
ADAM S

two years on a monthly hiring at $65 a month when on the 19th of

	

v
November, 1924, he was taken to a hospital with an attack of lumbago BURN S

where he stayed ten days. He then went to a hotel and from there h e

went weekly to the farm for clothes but did not return to work . On

the 17th of December he received a notice from the defendant date d

the 16th of December, dismissing him. He was paid his wages up to

the time he was taken to the hospital . In an action to recover wage s

for one month after the 19th of December, 1924, it was held by th e

trial judge that he was entitled to full wages up to and including two

weeks after he had received notice of dismissal.

Held, on appeal, affirming the decision of GRANT, Co . J ., on an equal division

of the Court, that in the circumstances two weeks is a reasonable notic e

APPEAL by defendant from the decision of GRANT, Co. J .
Statement

of the 20th of February, 1925, in an action for wages in respect
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of employment as a farm labourer at $65 a month from th e

19th of November, 1924, to the 19th of January, 1925 . On

the 17th of December, 1924, the defendant dismissed th e
plaintiff without notice and the plaintiff claimed a further
month 's notice. The plaintiff commenced working with th e
defendant on the 15th of March, 1922, and on the 19th o f

November, 1924, he became ill with lumbago and went to th e
hospital, where he stayed for 10 days . When he came out of

the hospital on the 29th of November he went to the Canad a
Hotel and on the 4th of December went to see Mr. Burns and

on the same day he went to the farm . He continued to mak e
periodical visits to the farm at week ends for clothes, but di d
no further actual work and on the 17th of December he received
a letter from the defendant dismissing him on that date . The
trial judge allowed from the 19th of November to the 17th o f
December at $65 per month and for two weeks after the 17th of

December, in all $91 .

The appeal was argued at Victoria on the 11th of June, 1925 ,

before MACDONALD, C.J.A., MARTIN, GALLIHER and MAC-

DONALD, JJ.A.

Mayers, for appellant : The plaintiff was hired at $65 a

month. He went to the hospital for lumbago on the 19th o f
November, 1924, and was paid up to that date. He came out

on the 29th of November, but did not go back to work and ha d

no excuse for not going. On the question of terminating a
monthly hiring by notice see Johns v. Winnipeg Electric Ry . Co .

(1925), 2 W .W.R. 282 ; Saunders v. Whittle (1876), 33 L .T .

816 ; Gregson v. Watson (1876), 34 L.T. 143 .

Clearihue, for respondent : Formal notice was not given unti l

the 16th of December and notwithstanding his illness he wa s

in defendant 's employ up to that date. For temporary illness a n

employer must pay wages . On the question of absence from

work or misconduct being the excuse for dismissal see Lucking

v. Thomas (1919), 3 W.W.R. 585 ; Lilley v . Elwin (1848) ,

11 Q.B. 742. They were constructing a root-house when he

became ill . It is only a question of reasonable notice, an d

custom may shew what is reasonable : see Halsbury's Laws of
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England, Vol . 20, p. 97 ; Re Robert and Weir (1908), 8

W.L.R. 69 ; Montague v. G.T.P. (1915), 8 W.W.R . 528 .

Mayers, replied .

21 9

COURT OF
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MACDONALD, C .J.A. : I think the appeal should be dismissed .
ADAM S

The plaintiff was really in the employ of the defendant until

	

v.
BURN S

the 16th of December . His wages prior to that were paid up t o

15th of November. He was dismissed without notice. I think

that two weeks would be reasonable notice . If there were any

complaint to be made it would be that that was not long enough

considering that this man was a farm foreman, occupying a

responsible position, a more responsible position than that of a

menial servant. But the learned judge allowed two weeks, an d
I think he was right in doing that. As far as the freezing of

the water pipes and the roots in the pit are concerned, I think

that that is not a good ground for refusing relief in this case .
One looks to see what this man says himself about the pit :

"What did Mr. Burns tell you to do this year? Cover it with straw .

"You did not cover it with straw? We did not have it finished whe n

I left. We were using it between the time . When we had time we would
haul straw for the pit . "

That is his excuse, and it seems to me a reasonable one . He MACDONALD,

went away in November when there was no frost ; it was rainy C .J .A .

weather, and the pit was not finished . It was his intention to
haul the straw before the frost set in, but owing to his illnes s
that was not done.

With regard to the water pipes, we have this evidence of Mr .
Burns, the defendant : "I was out there," that is, speaking o f
an interview with plaintiff at the farm itself. "He was out
there, and I arrived just at 12 o'clock and he was eating hi s
lunch when I arrived and I asked him right before Torn Butle r
—we had only one man then and the Hindu at that time, that
is all the regular men	 I asked him if be told Tom or shewe d
Tom how to turn off the water before he left." This was on th e
15th of December, after the plaintiff returned from the hospital .
There is no evidence that he did not tell Tom on the 15th o f
December. There was no reason why Mr . Burns himself, if he
thought it was necessary to turn the water off, should not have
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told Tom how to do it. The matter was not serious at tha t
time. Why should we think it so now ?

I think the appeal should be dismissed .

MARTIN, J .A . : I look at this matter somewhat differently

from the learned Chief Justice. Really, Mr . Mayers does no t
contest—he does not wish us to go behind—what has been done .

That is to say, the payment of this amount of $65 up to the tim e
the man left is not contested, but only in reference to the tw o

weeks' notice. Now, in view of what is before us in the evidence ,

I think the employer had grounds here to complain very seriously

of the plaintiff's conduct. I base my decision on the case o f
Lilley v. Elwin (1848), 11 Q.B. 742, which is a leading decision

on that point. There was a refusal to carry out orders and thi s

disentitles him to damages . We have the uncontradicted fact s
in regard to this—I am now addressing myself to the root-hous e
and the roots put in. I agree with what Mr . Clearihue says
that the matter of the water pipes does not establish sufficient

negligence, but I do think in regard to the root-house
that there was a direct breach of duty in a very specific ease .
There were some 40 or 50 tons of roots in that house, wort h
from $300 to $400, and his employer had told him to be carefu l

to cover it up from frost. At the time he left all the 50 tons of

roots were in and yet despite that specific warning he faile d
to complete the root-house and put it in a frost-proof state .
That should have been done . Frost in this country is liabl e
to come at any time after the early part of November, as w e

have in this town found. I find that this specific failure t o
carry out specific instructions resulted in loss to the employe r
of over $100, for which no excuse is given . I therefore think
that the finding of the learned judge that there was no negli-
gence is not based upon the evidence, and consequently th e

learned judge erred and that the employer was justified i n

dismissing for specific breach of duty resulting in loss .

I would disallow the damages .

GALLIRER, J.A. : I would disallow the damages . On the
other point I would agree with the learned Chief Justice . I
would pay little attention to the shutting off of the water.
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That could easily be found out by anybody, and moreover it

was not to be assumed that for some time to come there would

be any necessity for shutting off the water, but I do take thi s
position : I think with regard to the roots and the root-hous e

the plaintiff might have more correctly stated the case by saying
that the roots were all in the root-house, and it was all com-

pleted except that he had not closed the entrance with straw .

Now, that of course is one of the things necessary to keep it
frost-proof, and one of the things that do not take very much
time to do, or very much material, and when they were usin g
and removing some of the roots and vegetables from the pit, i t
was an easy matter to pull out the straw and to pack it in again .
The instructions to him were definite that he was to fill up wit h
straw, and he neglected to do so and the frost came and los s
was sustained . That is the reason, I think, there is justifica-
tion in finding there was disobedience to orders, with plenty o f
time to have complied with them, and that has resulted in los s
to the employer, and for that I do not think the plaintiff shoul d

have damages .

MACDONALD, J .A. : This is a contract for service for an
indefinite period terminable by either party on reasonable notice .

The plaintiff is entitled to reasonable notice. I have forme d
the opinion that the learned trial judge was justified in th e
position he took. The plaintiff was entitled to wages in lieu
of notice, and I think the amount given is reasonable .

The Court being equally divided the appea l

was dismissed .

Solicitors for appellant : McKay, Orr, Vaughan & Scott.

Solicitors for respondent : Mackenzie & Boyd .
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ROBERT PORTER & SONS, LIMITED v . FOSTER,

ARMSTRONG AND MILLER

Land—Agreement for sale—Two purchasers—Death of one—Covenant t o
pay—Whether joint or joint and several .

K. sold certain land to F . and M. under an agreement for sale for $10,000 .

An initial payment of $3,000 was made but with the exception of smal l

payments of principal and interest no further payments were made .

Shortly after the agreement was entered into K. assigned her interes t

in the sale to the plaintiff. Later M. died and A. and M. were

appointed his executors . The agreement contained a clause that "th e

purchasers covenant with the vendor that they will pay to the sai d

vendor the said sum with interest," etc., and a further clause that

"the terms `vendors' and `purchasers' in this agreement shall includ e

the executors, administrators and assigns of each of them." In an

action for specific performance it was held that the covenant to pa y

was joint and several and M.'s executors were liable for payment of

the balance of the purchase price after his decease .

Held, on appeal, reversing the decision of MACDONALD, J . (MARTIN, J.A .

dissenting), that the first clause above is not the separate covenant o f

each but rather a joint obligation and the second clause does not

change the character of the obligation as determined by the first .

White v . Tyndall (1888), 13 App . Cas. 263 followed .

[Affirmed by Supreme Court of Canada. ]

APPEAL by defendants Armstrong and Miller from th e
decision of MACDONALD, J . Of the 7th of February, 1925, i n
an action under an agreement for sale of land . On the 26th of

March, 1913, Mary Agnes Kelly sold lot 2, section 68, Victori a
District, under agreement for sale to W . W. Foster and William

Miller (now deceased) for $10,000 . Three thousand dollars .
was paid in cash, $1,500 to be paid on the 14th of March, 1924 ,
and the vendor took a mortgage on the property for the balance

of $5,500 . Shortly after Mrs . Kelly assigned all her interest

in the sale to the plaintiff . On the death of William Miller,

the defendants, J. H. Armstrong and W . A. Miller were

appointed his executors . Beyond the cash payment only smal l
payments were made on principal and interest and on com-

mencement of action there was due on the sale $7,173.30. The

plaintiff seeks to have a vendor 's lien declared in its favour on

COURT OF
APPEAL

1925

Oct . 6 .

ROBER T
PORTER &

SONS, LTD.
V .

FOSTER

Statement
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the property for the amount due and specific performance of COURT OF
APPEA L

the agreement for sale as well as a judgment against both

	

—
defendants for any deficiency on the purchase price that may

	

1925

remain after sale has taken place on enforcement of lien. The Oct . 6 .

defendant Foster, consented to judgment in the terms of the ROBERT

statement of claim reserving any rights he may have against PORTER &

his co-defendant for contribution. The plaintiff claims the
Soxs

v .
LTD .

defendants were jointly and severally bound on their covenant FOSTER

for payment which applied to the representatives of Willia m

Miller as the purchase was made for the purpose of making a
profit on resale which constituted a partnership and created a
joint and several liability and the covenant for payment in the Statement

agreement for sale was both joint and several . Further, the
agreement recited that the terms "vendors" and "purchasers "
shall include executors, administrators and assigns of each o f

them. Judgment was given for the plaintiff .

The appeal was argued at Victoria on the 19th and 22nd o f
June, 1925, before MARTIN, GALLIHER and MACDONALD, M.A.

Harold B . Robertson, K.C., for appellants : The contention
that the covenant for payment of the purchase price in th e

agreement for sale was both joint and several and liabilit y
attached accordingly, and that further, a clause of the agree-
ment recited that the terms "vendors" and "purchasers" shal l
include executors, administrators and assigns was acceded to b y
the trial judge. On the question of joint and several liabilit y
see White v . Tyndall (1888), 13 App. Cas. 263 ; Sumner v .

Powell (1816), 2 Mer. 30 ; Levy v. Sale and another (1877) ,
37 L.T. 709 ; Lindley v. Vassar (1918), 25 B.C. 219 ; Burns Argument

v . Bryan or Martin (1887), 12 App. Cas. 184 at p. 187 .
Maclean, K .C., for respondent : The rule is that a covenant

will be construed to be joint and several according to the intent
of the parties appearing on

	

the

	

deed : see

	

Sorsbie v. Park

(1843), 12 M. & W. 146 at p. 157 ; Bradburne v. Botfield

(1845), 14 M. & W. 559 at p. 572 ; Keightley

	

v . Watson

(1849), 3 Ex. 716 at p. 720 ;

	

Palmer v . Mallet (1887), 36

Ch. D. 411 at p. 421 ; Tippins v . Coates (1853), 18 Beay . 401
at p. 403. That the judgment of the trial judge should no t
be overruled see Pugh v. Golden Valley Railway Co . (1880), 4 9
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L.J., Ch. 721 at p. 723. This transaction was a partnership
to buy land for resale at a profit. This constitutes a joint an d
several liability : see Halsbury's Laws of England, Vol . 22 ,
p . 6, pars. 8 and 9 ; Wells v. Petty (1897), 5 B.C. 353 ; 1
M.M.C. 147 ; Mollwo, March c6 Co . v. The Court of Wards

(1872), L.R. 4 P.C. 419 at p . 435 ; International Harveste r

Co. v. Jacobsen (1915), 24 D.L.R. 632 .
Robertson, in reply, referred to Clarke v. Bickers (1845), 1 4

Sim. 639 at p . 642 ; London Financial Association v. Kelk

(1884), 26 Ch. D. 107 at p. 143 ; Sproule v. McConnel l

(1925), 1 W.W.R. 609 ; Donkin v. Disher (1913), 49
S.C.R. 60.

Cur. adv. vult .

6th October, 1925 .

MARTIN, J.A . : It is desirable to determine at the outset, I
think, what was the true relationship of these parties to one
another, and after a careful consideration of the documents
and correspondence, I can only reach the conclusion that the y

were partners in this particular land speculation which the y
entered into with the expectation of making a speedy and larg e
profit. All the elements of such a partnership are, to my mind,

present within the principle laid down in, e .g ., Coope v . Eyre

(1788), 1 H. Bl . 37, 48 ; Dale v . Hamilton (1847), 2 Ph. 266 ;
MARTIN J.A. Kay v. Johnston (1856), 21 Beay . 536 ; and Wells v. Petty

(1897), 5 B.C. 353 ; 1 M.M.C. 147. The fact that Foste r

later undertook to dispose of his interest apart from Miller ' s
does not affect the rights of the matter, because, as I view the

case, he could not lawfully have done so without the approva l

of Miller who was just as much concerned in the joint sale of

the property, and to share in the profits, as he was in its join t
purchase and to share in the losses if the speculative adventur e
turned out badly, as it did . Such being the case Miller' s
estate is liable on this ground alone, and therefore it is unneces -

sary to consider the other one, and so the appeal should b e

dismissed .

GALLIxER, J.A . : At the hearing of this appeal my impres-
sion was that Mr . Maclean's contention that there was a part -
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nership was not well founded . After an examination of the

authorities, I am confirmed in that view .
Here was an isolated transaction, the purchase of a piece of

property in which each was to have a half interest. The hope

was, of course, that the property would be turned over at a

profit and that each would share in the proceeds . It would be

a profit on the sale, it is true, but every transaction by whic h

individuals interested may obtain a profit does not constitute

a partnership . The case of Dale v . Hamilton (1847), 2 Ph.
266, is, I think, distinguishable .

As to the other point raised, as to whether the covenant i s

joint or joint and several, I am, with respect, of the opinion
that it is joint and is covered by the case of White v . Tyndall

(1888), 13 App . Cas. 263 .
I would allow the appeal.

MACDONALD, J.A. : Following the decision in White v .

Tyndall (1888), 13 App . Cas . 263, which I consider applicable,
clause 2 of the agreement of sale in question, is not the
separate covenant of each but rather a joint obligation . This
appears clear reading the clause standing alone . I cannot agree
that clause 8, or any other provisions of the agreement in any
way change the character of the obligation as determined by
clause 2 . Tor can I agree that this isolated transaction, th e
purchase of land presumably as a speculative venture for the
purpose of resale at a profit constituted a partnership, thereby
creating in law the same result as if the covenant were joint
and several . I agree with the learned trial judge on this point .
It follows, however, that the appeal should be allowed .

Appeal allowed, Martin, J .A . dissenting.

Solicitor for appellants : E. A. Boyle .

Solicitor for respondent : Sydney Child.
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COURT OF WALLINDER v. IMPERIAL BANK OF CANADA.
APPEAL

192 5

Oct . 6 .

WALLINDE R
V .

IMPERIAL
BANK O F
CANAD A

Statement

Banks and banking—Bills and notes—Cheque—Alteration—When valid—
Right of bank to combine customer's savings bank and current account s
—Cheque in blank to cover overdraft .

The plaintiff who was general superintendent of the Kamloops Copper

Company, Inc., issued a cheque and delivered it to the manager of the

defendant Bank as follows : "Kamloops, B .C ., Feb . 15, 1923 . Pay t o

the order of Kamloops Copper Co . Inc	 Dollars .

Savings [sgd.] 'A . T. Wallinder.'" It was endorsed by said company

to the Bank and was given to secure the company's overdraft a t

the Bank . The bank manager afterwards transferred all of th e

plaintiff's moneys in his savings account to his current account in -

creasing his current account to $594 .65. He then added the symbo l

"C/A &" above the word "Savings" in the cheque, filled in the amount

of $593.65, charged this amount to the plaintiff's current account an d

used it to liquidate in part the debt owing by the Company to th e

Bank. In an action against the Bank to recover the amount of th e

cheque it was found by the trial judge that the cheque was given t o

the Bank to be used, if necessary, as security for overdrafts in th e

company's account generally, that what the bank manager did wa s

within the scope of his authority, and he dismissed the action .

Held, on appeal, that the evidence supported the findings of the trial judg e

and that he properly dismissed the action .

Per MACDONALD, J.A . : To be a material alteration to a cheque the chang e

must be made without the assent of the parties liable thereon an d

must be of such a character as to alter their legal position .

In the absence of any special contract to keep a customer's account separat e

a bank may combine his accounts in different departments of the ban k

for the purpose of meeting his indebtedness to the bank without notify-

ing him or obtaining his consent thereto.

APPEAL by plaintiff from the decision of MojullsoN, J. of
the 12th of December, 1924, in an action to recover $593 .65
being money deposited with the defendant as a banker, and
$1,000 damages for wrongfully refusing to pay the plaintiff' s

cheques. The plaintiff was the manager of the "Iron Mask"

mining claim near Kamloops and the banking business of th e
company was done with the Imperial Bank . The plaintiff had
a personal account in the Bank both in the savings account an d
in the current account and on the 30th of June, 1921, th e
plaintiff signed and delivered to the manager of the Bank a
cheque drawn on plaintiff's savings account, it being agreed
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that the cheque should be held by the manager as security for COURT of
APPEAL

advances made or to be made by the Bank to the company (the —

amount was left in blank) . On the 15th of February, 1923, 192 5

the account of the company was changed to Kamloops Copper Oct . 6 .

Company, Inc . and the plaintiff received back said cheque and wALLINDER

gave another cheque on his savings bank account payable to the

	

v.

Company y and endorsed it payable to the order of the Imperial
IMPERIAL
BANS OF

Bank for credit of the Kamloops Copper Co. Inc., the cheque CANAD A

being left in blank. At the same time the plaintiff signed for
the company a document constituting a general pledge o f

securities which included this cheque . On the 4th of March ,
1924, the company owed the Bank $906 .63 . At this time the
plaintiff had $422.23 to the credit of his savings bank account
and $172 .42 to his current account, when the manager trans-

ferred the amount of the plaintiff's savings account to hi s
current account the total amount there then being $594.65,

Statement

and he filled in the cheque for $593 .65, and changed the cheque
from a savings bank cheque to a current account cheque. He
then charged plaintiff's current account with the amount of the
cheque, crediting it to the company's debt and leaving $1 in the
plaintiff's current account . The trial judge dismissed the
action .

The appeal was argued at Victoria on the 10th and 11th o f
June, 1925, before MACDONALD, C.J.A., MARTIN, GALLIHE R

and MACDONALD, M.A.

Macrae, for appellant : The plaintiff had both a savings
account and a current account in the Bank . He left with th e
bank manager a savings bank cheque in blank. The bank
manager then transferred the balance in his savings bank

account to his current account and then changed the cheque
to a current account cheque and filled it in for substantially
the full amount then in his current account . The inters- Argument

tion of the parties was that the Bank could take the, whole
of his savings account and nothing more . There was a material
alteration in the cheque and it is void : see Halsbury's Law s
of England, Vol . 10, p . 411, par . 740 ; Maclaren on Banks and

Banking, 5th Ed., 386 ; Suffell v . Bank of England (1882) ,
9 Q.B.D. 555 ; Davidson v . Cooper (1844), 13 M . & W. 343 ;
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COURT of Lance v. Lowther (1876), 1 Ex. D. 176 ;

	

Carrique v. Beaty
APPEAL

(1897), 24 A.R. 302 ; Bolin v . Steward (1854), 14 C.B . 595 .

	

1925

	

Mayers, for respondent : The alteration is not material as i t
Oct . 6 . did not bring about the obtaining of money by the Bank tha t

WALLINDER they could not have obtained without making the change ; and

	

v.

	

secondly, the contention is not open to the plaintiff on his
IMPERIAL

BANK or pleadings . In any case all the accounts in a bank constitute
CANADA one account and a banker can charge all the accounts with a

cheque. Wallinder pledged all his accounts to meet an y
liability of the company : see Garnett v. M'Kewan (1872) ,

Argument L.R. 8 Ex. 10 ; Irwin v. Bank of Montreal (1876), 38

U.C.Q.B. 375 at p . 393 ; Bain v . Torrance (1884), 1 Man . L.R.
32 at p . 33 ; Grigg v. Cocks (1831), 4 Sim. 438 ; In re

European Bank (1872), 8 Chy. App. 41 at p . 44. In fact the
money in Wallinder's accounts was the company's money .

Macrae replied .

Cur. adv. vult.

6th October, 1925 .

MACDONALD, MACDONALD, C.J.A. : I would dismiss the appeal ; the learned

	

C.J .A .

	

judge, I think, arrived at the right conclusion .

MARTIN, J .A . : If the view of the facts taken by the learned

MARTIN, J .A .
judge below can be supported, and I think it can in essentials ,
there can be no real doubt about the law concerning them, an d
so the appeal should be dismissed .

GALLInER, J .A. : The learned trial judge must have found,
and I do not disagree with him, that the cheque given in blank ,
dated February 15th, 1923, was given for the purpose of being
utilized, if necessary, in covering overdrafts in the company' s
account generally, and not as to any specific overdraft. The
fact that it was left blank as to amount supports that view .
When the cheque was signed in blank it had noted on it th e
word "Savings" (meaning savings account), the plaintiff
having two accounts in his own name, viz ., savings and cur-
rent. When the defendant's manager sought to make use
of this cheque he filled in the amount $593.65, and added th e
symbol "C/A &" over the word "Savings," and debited the

6ALLIHER,
J .A .
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amount to current account, and placed it to the credit of the COURT OF
APPEA L

Company's account which was overdrawn. This is claimed —
to be such a material alteration as to invalidate the cheque . 1925

The cheque having been issued in blank for the purpose of Oct . 6 .

protecting overdrafts of the company account, and handed to
WALLINDER

the manager of the Bank, the reasonable inference would be

	

V .
IMPERIAL

that both parties understood that it was to be filled in by the BANK O F

manager so as to effectuate that purpose from any moneys to CANAD A

the credit of the plaintiff and for that purpose the manager, in
my opinion, was justified in making it applicable to the curren t
account .

The cases cited by Mr . Macrae which I have read, are cases GALLIHER ,

of completed instruments afterwards altered, some of them by

	

.LA.

sharpers, and the principle invoked in those cases does not, i n
my opinion, apply to the circumstances of this case .

I would dismiss the appeal .

MACDONALD, J .A . : The appellant, on February 15th, 1923 ,

issued a cheque in the following form and delivered it to th e
respondent's manager :

"Kamloops, B .C ., Feb. 15th, 1923 .

"Pay to the order of Kamloops Copper Co. Inc	

Dollars .

"Savings .

	

A . T . Wallinder."

It was endorsed by the Kamloops Copper Co . in favour of

the respondent Bank. Some time afterwards the symbol
"C/A &" was added by the bank manager by placing it above
the word "Savings," thus making the cheque after deliver y
chargeable to both current and savings account, and the amount MACJ.AALD'

involved, viz ., $593.65, was also added by him. At or about
the same time the bank manager transferred over $400 from
the appellant 's savings account to his current account, makin g
up a sufficient sum to meet the cheque and it was used by th e
Bank to liquidate in part the indebtedness to it of the Kam-
loops Copper Co. The appellant was general superintenden t
of said company. This signed cheque was thus given partl y
in blank to be held by the Bank for the purpose of meetin g
wholly or in part any deficiency between advances to the com-
pany and the amount received by the Bank on returns of or e
shipments to the smelter .
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The appellant contends that the cheque was materially altere d
APPEAL

and therefore void, because, as stated, the respondent's manager
1925

	

after writing the word "Savings" on it when the cheque wa s
Oct . 6 . given, added the said symbol "C/A &," meaning "Current

WALLINDER
Account and" when the cheque was later debited against the

v .

	

appellant's account. To be a material alteration the change

BANKIOF must be made without the assent of the parties liable on th e
CANADA bill, and further, it must be of such a character as to alter the

legal position of the parties concerned : in other words, th e
contract must be changed.

In the absence of any special contract to keep the accounts
separate, a bank is entitled to combine the accounts of a

customer held even in different branches of the same bank, an d

it would seem to follow, may combine two accounts in differen t
departments of the same branch for the purpose of meeting th e

customer's indebtedness without any legal obligation on th e

bank to notify the customer or obtain his consent . See Garnet t

v . M 'Kewan (1872), L.R. 8 Ex. 10. This case was quoted

with approval in Irwin v. Bank of Montreal (1876), 3 8

U.C.Q.B. 375 at p . 393 . See also In re European Bank (1872) ,

8 Chy. App. 41 at p . 44, where Sir W. M. James, L.J., says :

MACDONALD, "In truth, as between banker and customer, whatever number of account s

J .A . are kept in the books, the whole is really but one account, and it is not

open to the customer, in the absence of some special contract, to say tha t

the securities which he deposits are only applicable to one account . "

The only proper inference from the evidence is that this blan k
cheque was given by the appellant personally, as security fo r
any indebtedness of the Kamloops Copper Company to the Bank

for unliquidated advances . There was an understanding too ,
that the Bank could transfer sums from his savings account t o

his current account (if such an understanding were necessary )

and this was done dozens of times .

In any event to enable the appellant to succeed, he would

have to prove a contract between him and the Bank, that onl y

such balances as he might have in his savings account shoul d

be pledged by means of the blank cheque in question to meet the

deficiencies referred to . If that were proven he would have
such a special agreement as would prevent the respondent fro m

changing sums from one account to the other . In the absence of
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such an agreement, the Bank was justified in exercising the
COOURT O

F

authority given it by the appellant to fill in the blank cheque —
with an amount representing the moneys available to the 1925

appellant in both accounts so long as it did not exceed the Oct . 6 .

indebtedness of the Kamloops Copper Company to the Bank, WALLZNDEE

and any addition to the cheque such as adding the symbol

	

v.

"C/A Si" would not be a material alteration. In view of the
IMPERIAL
BANK OF

verbal authorization and the law applicable, the rights and CANADA

liabilities of the parties to the cheque were not affected by th e

Appeal dismissed .

Solicitors for appellant : Abbott, Macrae ce Co.
Solicitor for respondent : E. C. Mayers .

MORTON v. BRIGHOUSE AND MOXON.

	

COURT OF
APPEA L

Trusts and trustees—Rents and profits of estate—Collected and retained b y
nephew of deceased for some years prior to his death—Evidence of in-
tention to make gift to nephew—Accounting—Costs .

In an action for a declaration that upon the death of his uncle, Sam MORTO N

Brighouse, the defendant became a trustee under the will of the said

	

V.

Sam Brighouse and to compel him to account for rents, profits and
BRIGHOUS E

moneys received by him during the lifetime of his uncle for, as alleged ,

the benefit of the uncle, the defendant claimed that his uncle, evi-

denced his intention to permit the defendant, who lived with him an d

managed his affairs, to retain said rents and profits, free from an y

condition that he should be regarded as a trustee with respect thereto .
Shortly after the defendant took over the management of the estate hi s

uncle made a will in his favour but some years later he went t o

England and shortly before his death he made another will leaving a

substantial portion of his estate to English relatives. The trial judge
found in the defendant's favour on the facts and dismissed the action .

Held, on appeal, per MACDONALD, C .J .A., and GALLIIIER, J .A ., that on the
facts the trial judge was not justified in finding as he did and th e
appeal should be allowed .

Per MARTIN and MACDONALD, JJ.A. : The evidence and surrounding cir-

MACDONALD,
action of the respondent.

	

J .A .

I would dismiss the appeal

1925

Oct . 6 .
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cumstances shew that the deceased did not want the rents and profits
APPEAL

		

for his own use and the respondent Brighouse's evidence, corroborated

by several witnesses who testified to statements by deceased that
1925

	

respondent should receive the rents and profits for his own benefit i s

Oct . 6 .

		

inconsistent with any understanding that he should keep accounts as

a trustee and the appeal should be dismissed.
MORTON The Court being equally divided the appeal was dismissed .

v .
BRIGHOUSE

APPEAL by plaintiff from the decision of MCDoNALD, J . of
the 5th of January, 1925, in an action for an account of
moneys and property received by Michael Wilkinson Brighouse
belonging to Sam Brighouse prior to his death and which at th e
time of his death the . said Michael W. Brighouse held in trust
for him or in the alternative was indebted to Sam Brighouse
and upon the death of the said Sam Brighouse the said Michae l
Brighouse held said moneys and property in trust on behal f
of persons entitled to same under the will of Sam Brighouse .
F. C. Morton was one of the executors and was by order of
the Court appointed administrator for bringing this action .
The case turns on whether there was an agreement between Sa m
Brighouse and the defendant Michael . Michael was a nephew
of Sam Brighouse. The alleged agreement was made in 1906 ,
and was a verbal one whereby the defendant was to consider al l
real and personal property of the said Sam Brighouse as hi s
own and that he was to do as he pleased with it and that he

statement was to be under no obligation whatever to account for any
money collected under a power of attorney made on the 1s t
of February, 1907, whereby Michael was to collect all money s
due Sam in respect to all his interests, to settle all accounts fo r
him and to sign cheques and notes for him and draw on any
account for any sum said Sam held in any bank. On the 7th
of November, 1906, he made a will and with the exception o f

small gifts he gave everything to Michael W . Brighouse. In
1908 Sam Brighouse had to go to a hospital for a disease affect-
ing his mind. In 1911 he went to the Old Country and after
his arrival there made another will (dated the 11th of

January, 1911) whereby he left only a portion of his estat e
(i.e ., a farm alleged to be worth $200,000) to Michael and th e
balance to other relatives in England . Sam Brighouse died on

the 31st of July, 1913 .



XXXVI.] BRITISH COLUMBIA REPORTS .

The appeal was argued at Victoria on the 8th and 9th of
June, 1925, before MACDONALD, C .J.A., MARTIN, GAT LINER
and MACDONALD, JJ.A.

Craig, K.C., for appellant : The plaintiff was one of the
executors and by order of the Court was appointed administrator
to bring this action . The learned trial judge followed Strong
v. Bird (1874), L .R. 18 Eq. 315, but it can be distinguished .
Assuming there was a gift, it is a gift without legal force . It
is not a gift because it is not completed. See In re Inns. Innes
v . Innes (1910), 1 Ch . 188 . First, on the evidence the agreement
is not proceeded with ultimately and secondly, it is not enforce-
able at law : see Vavasseur v. Vavasseur (1909), 25 T.L.R .
250. Ordinarily when a debtor is appointed executor he is
treated as having collected it and it is in his hands as part o f
the estate. Irrespective of the result the costs should be ou t
of the estate .

Davis, K.C., for respondents : If he fails in his appeal th e
costs should not come out of the estate . The evidence is all on e
way. It is only a question what construction should be pu t
upon it. What was the intention of the testator as to the
understanding between them? Did Sam intend that Michae l
should be trustee during his lifetime ? The agreement was mad e
before the will of 1906. The understanding was that he was
not to account to his uncle for the moneys . No estoppel arise s
and if his uncle could not ask for an accounting the estate woul d
be in the same position . There was an action attacking the last
will on the ground of insanity and the case was settled . Strong
v . Bird (1874), L .R. 18 Eq. 315 is discussed in In re Stewart .
Stewart v . McLaughlin (1908), 2 Ch. 251 at p. 254 : see als o
Goodier v. Edmunds (1893), 3 Ch. 455 .

Craig replied.

Cur. adv. vult .

6th October, 1925 .

MACDONALD, C.J.A . : The deceased, Sam Brighouse, was, i n
his lifetime, the owner of a large tract of land and other assets MACUONALO ,

O .J .A .

in this Province . He was a bachelor, and having no relative s
here, brought out from England, Michael Wilkinson, the son

233
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COURT OF of his sister, afterwards known as Michael Wilkinson Brig-
APPEAL

house, one of the defendants herein. After that event, which
1925 occurred in 1888, Michael assisted the deceased in his business ,

Oct . 6 . and eventually was allowed a very large measure of control over

MORTON the old gentleman 's affairs . In 1906, the deceased made his will

BRIGHOUSE
leaving the bulk of his estate to Michael . In 1907 he gav e

Michael a power of attorney to do all things which he himsel f

might do, but it was expressed that all acts done thereunder

should be done for and on behalf of the deceased and for hi s

sole benefit . In 1908, Sam Brighouse went to hospital here,

and shortly thereafter, to England, where he died in 1913 .

While there he changed his will in favout of some of his Englis h

relatives, but still left . a substantial part, perhaps the bulk, o f

his estate to Michael .

Michael had collected rents and from other sources, a su m

exceeding $100,000 . He now claims that his uncle agreed tha t

he should collect these moneys for his, Michael's, own use an d

benefit, and he now declines to account, except for money s
received since the testator's death, or since the date of the ne w

MACDONALn,
will, it matters not which. In support of his contention,

C .J .A . Michael called several witnesses. To Currie, the deceased is

alleged to have said, in substance—"Everything I have i s

Michael 's, to do with as he pleases. I have made a will in hi s

favour" ; to Burdis—"Michael has authority to do anything
he likes because I know that when I die Michael will get every -

thing" ; to Saurberg—"You had better go and see Michael abou t

it, everything I have belongs to him" ; to Jorgenson---"Michael

has everything, and does what he wants with the money " ; to

Crocking— "I have made my will, anyway, everything I hav e
got is Michael ' s. Michael can use anything he has got as

though it were his own. Everything that Michael says is

alright . "

I need not question the bona /ides of these witnesses, but i t
must be manifest that evidence of this character is practicall y

worthless to assist Michael 's contention. This evidence is quite

consistent with the plaintiff ' s claim for an account .

Michael being dissatisfied to some extent with the new will ,
apparently decided to hang on to what he had collected,
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persuading himself that he was entitled to do so . Even the COURT OF
APPEAL

power of attorney is explained away by the pretence that it does

	

—

not mean what it says, but was given only for purposes of

	

1925

registration.

	

Oct. 6 .

With great respect, I think the case relied on by the learned MORTO N

judge, Strong v. Bird (1874), L.R. 18 Eq. 315, is not in point.

	

v

The appeal should be allowed .

	

BRIGHOUS E

MARTIN, J .A . : This appeal should, in my opinion, be dis -

missed the learned judge below having reached the right con- MARTIN, J .A .

elusion ; this is not a case where the costs should come out o f

the estate .

GALLIHER, J.A. : With every respect, I cannot apply th e

decision in the case of Strong v. Bird (1874), L .R. 18 Eq. 315 ,

to the facts in this case .
Giving due credence to the evidence of the several witnesse s

who testified to conversations with the deceased, his will havin g

then been made in favour of the defendant, these conversation s

would be consistent (apart from the power of attorney) with

the absolute control and management of the property during

the lifetime of the deceased, which would become the propert y

of the defendant eventually and which had actually bee n

bequeathed to him. The intent was evidenced by the will—tha t
intent being that upon the death of the testator the property

mentioned therein should go to the defendant, and the testator' s

statements to the witnesses do not, in my view, carry it an y

further. This intent was to a considerable extent, altered b y

the making of a new will .
Then we have the power of attorney absolutely inconsisten t

with the view that no accounting was to be made and, while tha t
might not be conclusive, it so weakens the case built upon th e

evidence of these conversations, as to render them of little value .

I would allow the appeal and order an accounting.

MACDONALD, J.A . : Action was brought to compel the

respondent, as trustee of the estate of Sam Brighouse, deceased ,

to account for rentals, profits and moneys received by him for
MACDONALD ,

as alleged, the benefit of the Brighouse estate . The defence is

GALLIHER,
J .A .
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that the deceased in his lifetime gave clear .evidence of intention

to permit the respondent, his nephew, who lived with him an d
managed his affairs, to retain the rents and profits referred t o

without any condition that he should be regarded as a trustee
in respect thereto . The deceased executed a power of attorney
in favour of the respondent in 1906, authorizing him to demand ,
recover and receive, among other things, the moneys in questio n

for the benefit of the deceased, a power inconsistent, it is true ,
with the claim now set up by the respondent . According to th e
respondent's testimony, however, the power of attorney was

given to enable him to release mortgages, sell portions of th e
property when necessary and complete title and for similar

transactions . The learned trial judge found the facts substan-

tially in favour of the respondent's contention and the evidenc e
fully supports that finding. The appellant contends, however,
that even if it is admitted that the deceased told the responden t
that he might receive rents and profits and the proceeds of any
real estate sold for his own use and benefit, it would be a n

agreement without legal force and effect. Further, it could not
be recognized as a gift, as it was not a donation of property in

MACDONALD, a deliverable state capable of being perfected in law . These,J .A .

however, are not the determining points in this appeal .

The true inquiry is as to whether or not the evidence and
surrounding circumstances shew that the deceased intended the
respondent to be a trustee of the moneys received by him during

the lifetime of said deceased. It is not a question of contrac t
or gift . The evidence shews clearly that the deceased did no t
want the rents and profits for his own use . He simply wanted

whatever money he required for his personal needs from time
to time and this he received . This, together with respondent' s
evidence, corroborated by several witnesses who testified to

statements by the deceased, shewing his intention that th e
respondent should receive the rents and profits for his ow n
benefit, is quite inconsistent with any understanding that th e
respondent should keep accounts as a trustee who might after-

wards be called upon to account. In In re Stewart. Stewart v.

McLaughlin (1908), 2 Ch. 251, where three bearer bonds fo r
£500 were purchased by deceased a few days before his death

COURT OF
APPEA L

192 5

Oct . 6 .

MORTO N
V .

BRIGHOUSE
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and he made the statement to his wife, "I have bought these

bonds for you, " but they were not delivered till after hi s

death, and she was one of the executors under his will, it wa s
held nevertheless that the widow was entitled to the bonds.

Neville, J ., in discussing the principle in Strong v. Bird

(1874), L .R. 18 Eq. 315, said, at p. 254 :
"The decision is, as I understand it, to the following effect : that where

a testator has expressed the intention of making a gift of personal estat e

belonging to him to one who upon his death becomes his executor, the

intention continuing unchanged, the executor is entitled to hold th e

property for his own benefit . "

See also In re Applebee . Leveson v. Beales (1891), 3 Ch . 422 .
I would dismiss the appeal.
We were asked, in any event, to allow the appellant costs

out of the estate . It is true that by an order in Chambers, leav e

was given to commence this action, and the costs of the tria l

were properly made payable out of the estate . I think the

appeal, however, should be dismissed, with costs payable by the

appellant .

The Court being equally divided the appea l

was dismissed.

Solicitor for appellant : W. D. Gillespie .

Solicitor for respondent M . W. Brighouse : Ghent Davis.

Solicitor for respondents the trustees : D. S. Wallbridge .

Wool) &

The plaintiffs purchased timber, and timber licences from the defendants
ENGLISH

v.
on a logging basis, a paragraph of the contract providing that the NIMPKIS H

plaintiffs should log and scale a certain quantity in each year for eight

	

LAKE

years, the paragraph then reciting "in the event of the purchasers LOGGING Co .

not having carried away and sealed the whole of the said trees and

timber before the expiration of the eight years the purchasers shal l

pay to the vendor at the expiration of the eight years the balance
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WOOD & ENGLISH v. NIMPKISH LAKE LOGGING MURPHY, J .

CO. LTD . ET AL .

	

1926

Contract—Sale of timber—Licences—"Quantity of timber"—What portion Jan . 6.

of growth this includes—Question of profit not considered .
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MURPHY, J .

	

of the purchase price based upon the quantity of timber on th e

—'

	

unlogged licences or portions thereof as shewn on the cruise of the sai d
1926

	

timber licences made by one Rankine," etc . At the expiration of th e

Jan . 6 .

	

eight years large sections still remained unlogged .

	 Held, that in construing the words "quantity of timber on the unlogge d

	

WOOD &

	

licences or portions thereof" the question of whether a profit can b e

	

ENGLISH

	

made in logging said timber cannot be considered but the expressio n
v.

	

"quantity of timber" is qualified in the contract by the words "a sNIMPKISI L
LAKE

	

shewn on the cruise of the said timber licences made by one Rankine, "

	

LOGGING Co .

	

the report accompanying which settles the size and length of tree s

to be cruised .

Swift v. David (1912), 2 W .W .R. 709 ; 107 L.T . 71 followed .

Statement
ACTION to recover balance due under a contract for the sal e
of timber and timber licences . Tried by MURPHY, J . at Van-
couver on the 17th of December, 1925 .

Mayers, and W. S. Lane, for plaintiffs .
Ilossie, and Ghent Davis, for defendant .

6th January, 1926 .

MURPHY, J. : The principal question to be answered on th e
main issue is, in my opinion, what timber is to be included i n
the re-cruise which plaintiffs, exercising the rights conferred
upon them, under the contract, have demanded shall be made .

The answer is I think given in the following words of para-
graph 6 of the contract :

"6 . The said logging operations shall be so conducted that the purchaser s
shall log and have scaled at least twentyfive million feet board measur e
within one year from the 1st day of December, A .D. 1917, and at leas t

forty million feet board measure in each year for seven consecutive years

thereafter and in the event of the purchasers not having cut, felled, taken ,
carried away and had scaled the whole of the said trees and timber before

the expiration of eight years from the date hereof, the purchasers shal l

pay to the vendor at the expiration of the said eight years the balance o f

the purchase price based upon the quantity of timber on the unlogged

licences or portions thereof as shewn on the cruise of the said timbe r

licences made by one John W . Rankine, timber cruiser of Shelton in th e

said State of Washington, in 1911 . "

It is to be observed that the language used here is "quantity
of timber on the unlogged licences or portions thereof" and no t
"trees and timber upon the said lands which is accessible and o f
merchantable quality," which is the language used in paragraph
2. The agreement clearly contemplates the possibility of all th e
timber being logged off before eight years should have elapse d

Judgment
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and had that been done the words used in paragraph 2 woul d

govern. As, however, large sections still remain unlogged an d

as the eight years have now elapsed my view is that the languag e
of paragraph 6 quoted above now governs since it is an expres s
provision for the present situation. I am further of opinion

that I am bound by the decision in Swift v . David (1912) ,

2 W.W.R. 709 ; 107 L.T. 71, to hold that in construing
the words "quantity of timber on the unlogged licence s

or portions thereof" the question of whether a profit ca n

or cannot be made in logging said timber cannot b e
taken into consideration . The general expression "quantity

of timber" discussed in Swift v. David, supra, is how-
ever, qualified in the contract now to be construed by th e

words "as shewn on the cruise of the said timber licences mad e
by one John W. Rankine, timber cruiser of Shelton in the sai d

State of Washington in 1911." True there is a provision for a

recruise at the option of either of the parties to the contract and

that option has been exercised by the plaintiffs . It cannot b e
I think, however, that such recruise is to be made without an y

reference to the Rankine cruise, or the principles on which sai d
cruise was made. If such were the intention the contract would,
I think, have so stated and specified in what ways the Rankin e
cruise was to be departed from . The Rankine cruise, as shewn

by the report accompanying it, which was before the partie s
when the contract was made, and which, therefore, in m y
opinion, should be read as part of the cruise in construing the
contract, settled the all important point of the size and length

of the trees to be cruised . It was made "as per B.C. log scale
and estimated as low as 32 ft . logs down to 12 in . small ends . "
I hold the new cruise must be made according to the B .C. log
scale and estimated only as low as 32 ft . logs down to 12 inches
at the small end as the timber is on the ground at the date of suc h
new cruise . It must include all the varieties of timber set out
in the Rankine cruise . It must also include all poles, spars an d
piling since these appear in the Rankine cruise. The elemen t
of profit is not to be considered . All timber, as above defined ,

that has any reasonable prospective value, must be included .

Reading the contract as a whole I think plaintiffs, now that

MURPHY, J .

1926

Jan . 6 .

WOOD &
ENGLIS H

V.
NIMPKIS H

LAK E
LOGGING CO.

Judgment
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MURPHY, J . the eight years have elapsed, are bound to take not only th e

196

	

timber but also the licences and are therefore bound to pay th e

Jan . 6 .
licence renewal fees as from the end of the eight years . To

hold otherwise would lead to the result that plaintiffs migh t

FRG°DSH defer logging indefinitely and yet compel defendant meanwhil e

v .

	

to carry the licences . Clear language I think would be require d
ILAKIS U
LAKE before a Court would hold that the parties intended such a n

LOGGING CO . extraordinary result. But likewise regarding the contract as a

whole, I hold plaintiffs must not only now take the licences bu t

must be put in a position to take the timber, as above defined ,

therefrom. They have purchased in the circumstances tha t

have happened not only the individual licences but also th e

timber thereon as above defined . Unless defendant can give

them clear title not only to each individual licence but also clea r

right to remove said timber thereon, plaintiffs cannot be com-

pelled to take the individual licences affected where such clear

Judgment right cannot be given. It now turns out that with regard t o

three of the licences prior rights unknown to the contracting

parties, in the nature of mineral claims, creating a cloud o n

the free right to remove the timber, existed at the time th e

contract was made. Unless defendant can confer on plaintiff s

such free right to remove this timber, I hold plaintiffs canno t

be forced to take any part of said timber or the licences on whic h

said timber is situate. From what I have said as to my view

of the cruiser 's duties, it follows I think that they have n o

judicial or quasi-judicial character . If so then he will not be

an arbitrator although, in case the parties cannot agree, he is t o

be appointed under the provisions of the Arbitration Act . The

costs of his services, not having been provided for by the agree-
ment, I hold must be therefore paid by the plaintiffs at whos e
instance this provision of the contract was brought into effect .

Order accordingly.
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VANCE v. DREW.

Negligence—Pedestrian run down by automobile—Contributory negligenc e
—Excessive speed—Sounding of horn—Decisive cause of accident —
Right of way .

At about 6 o'clock in the evening in November, 1924, the plaintiff, who was

in a store at one of the corners at the intersection of Kingsway and

Knight Road, started in a hurry to go diagonally across the intersection

to catch a car that had stopped at the opposite corner while on its

way to Vancouver. She left the curb but before reaching the middle

of the road was struck at an acute angle by defendant's automobil e

(which was coming from Vancouver on Kingsway) and severely injured.

The lights of defendant's car were on, also the street lights, there

being the common condition of a lighted street with some parts of i t

less illuminated than others. In an action for damages for negli-

gence :

Held, that it was the plaintiff's sudden stepping into the zone of dange r

without taking the obvious and simple precaution which the circum-

stances required, that was the decisive cause of the accident, and th e

action should be dimissed .

Held, further, that neither a pedestrian nor a driver of a car has paramount

right to the use of the highway. Both have equal rights subject to the

rules of the road, and any special regulation for the time being i n
force for the common safety .

ACTION for damages for injuries sustained by the plaintiff
through the defendant 's alleged negligent driving of his auto-
mobile . The facts are set out in the head-note and reasons fo r
judgment . Tried by HUNTER, C.J.B.C. at Vancouver on the
27th of October, 1925 .

Hossie, and Ghent Davis, for plaintiff.
Housser, for defendant.

21st November, 1925 .

HUNTER, C .J.B.C . : Action for personal injuries caused by
being knocked over by an automobile. About a year ago, th e
plaintiff, a girl about 17, had called at a bakery near the junc-

tion of Kingsway and Knight Road to inquire about a position
in the bakery. Being informed that it had been filled, it then
being about 6 p .m., she asked the girl at the counter, a Mis s
Graham, if she could get the car going to Vancouver, which was

16
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HUNTER,
C .J.B .C .
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V.
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Statemen t

Judgment
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then situate on the opposite side of Kingsway at the farther sid e
of Knight Road, to which the answer was that she could if sh e
ran for it . Miss Graham states she saw the plaintiff leave the
shop and run towards the car but she did not see her after sh e
reached the curb nor did she see anything of the accident. The
plaintiff was evidently pursuing a path from the bakery to the
street-car diagonally across the intersection of the two highway s
and the collision probably took place on the Vancouver side of
the boundary between the two adjoining municipalities . The
plaintiff and the defendant's car collided at an acute angle wit h
the result that she received severe injuries but fortunately,
according to the evidence of the surgeon in charge, she will ulti-
mately practically wholly recover . The time was about 6 p .m. ,
darkness had fairly set in, the street lights were on and the
defendant had his lights burning on his car . There was a sligh t
mist and, so far as I can judge, after having had a view, there
was, at the place in question, the common condition of a lighte d
street with parts of it less illuminated than others .

According to both the plaintiff and the defendant the accident
was on them before either was aware of the other 's presence,
but the plaintiff's first contention is that the defendant wa s
driving at an excessive speed and did not sound his horn, an d
that it was his action in so doing that inevitably caused the
accident.

According to the evidence of a truckman, the defendan t
passed him immediately before the accident but the defendan t
says he has no recollection of that . The probabilities are that
the truck was nearer the curb than the track at the time and
Kingsway forming an elbow with Knight Road at the place i n
question increasing in width between the nearest rail to th e
curb from 20 to 45 feet that the defendant's attention was no t
particularly called to the truck. At any rate, he says that he
followed the curve on the railway track, as he naturally would
do, in order to avoid running into the jog formed by the two
streets. Moreover the truckman's estimate of distances is evi-
dently unreliable as he says he was 100 feet from the place o f
the accident, when the defendant passed him, and yet that i t
was opposite the drug store which was the place of the accident.
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It also seemed to me that he felt, for some reason not disclosed, xuNTEB,
C .J .B.C .

some animus against the defendant.

Assuming, however, as urged by Mr . Hossie, that both the

	

192 5

truck and the defendant were close to the intersection and that 	 Nov . 21.

the defendant was negligent in not sounding his horn as required VANCE

by the by-law and in going at a higher speed than authorized DE W

by the by-law, then in force, viz ., 15 miles per hour (he say s
about 18 or 20 and there was no other evidence), I do not thin k
that that was the decisive cause of the accident . As far as
sounding the horn is concerned the by-law requires the horn to
be sounded on the approach of the car to any crossing withou t
any qualification. It is perhaps needless to point out that if it s
requirements were literally complied with the city would be a
bedlam and that if every car driver sounded his horn as he
approached the intersection of streets a person in the act o f
crossing would be confused rather than aided by the racket . A
prudent driver will of course sound his horn when he observe s
that anyone may be within dangerous proximity .

With regard to the question of the speed, the by-law at the
time limited the speed to 15 miles per hour. Common experi- Judgment

ence of course has shewn that this is an unnecessary limitation ;
in fact, if it were insisted on, it would mean that four-cylinder
ears would frequently be unable to travel in high gear thereb y
causing a lot of unnecessary noise in the streets, and I under -
stand that since the time of this occurrence the new regulatio n
permits a greater speed. It was also urged by counsel that i t
was the failure of the defendant to observe the plaintiff as sh e
came across the elbow in time to avoid her that was the ultimat e
cause of the accident and he laid stress on the illumination o f
the area in question by reason of the city lights and the stor e
windows. This is merely treacherous suggestion . As the
defendant followed the curve of the track the range of his lights
decreased in width from its maximum until it was only about
the width of the car at the time of impact, while she may well
have been invisible to him by reason of the existence of the dar k
background beyond the elbow across which she was passing an d
which was not within the area illuminated by his lights. And
I am informed that a red light has since been placed on the
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edge of the jog, no doubt to show it up more clearly. I do not
think that the defendant could reasonably anticipate that a
pedestrian would suddenly, between crossings, hurry out of th e

area in question into the traffic. But however all this may be,
I think that neither the failure of the defendant to observe th e
plaintiff in time, or to anticipate that any one would attempt to

hurry across the traffic at the place in question, or to sound th e
horn, or the so-called excessive speed was the decisive cause o f
the accident . I think it was the failure of the plaintiff to keep
a vigilant lookout on her left side whence there was obviou s
possibility of danger until she had reached the middle of th e

street. If she had done that and proceeded carefully instea d

of rushing across the traffic she could not have failed to hav e
seen the lights of the defendant's car in time to halt and allo w
it to pass . It cannot be denied that a person walking at a mod-
erate pace has a relatively greater ability to stop his forwar d
movement than has a car even when driven at a slow speed,
which, when suddenly confronted with an impending collision ,
is practically helpless unless it can swerve its course, which i t

cannot do if there are other persons or objects in the way, i n

which case the position is analogous to that of a locomotiv e
under way which is suddenly confronted with some person o r
object in its path. But Mr. Ilossie argued that she had also t o
keep a lookout for anything that might be coming up behin d

her on Knight Road. The obvious answer to this is, that sh e
herself created the situation and that ordinary prudence would
have prompted crossing one street at a time instead of traversing
both at the same time on a much travelled intersection. I think
that her mind was bent on reaching the street-car as quickl y

as she could, possibly in order not to be late for the famil y
dinner as she lived over two miles away, but nothing came ou t
about that and it is really immaterial .

It was also argued by Mr . Ilossie that the plaintiff had an
absolute right of way and that the defendant collided with her
at his peril . In my opinion neither the pedestrian nor the driver

has a paramount right to the use of the highway, but both have

equal rights subject, of course, to the rules of the road and an y

special regulation for the time being in force for the commo n

HUNTER,
C .J .B.C .

192 5

Nov . 21 .

VANCE

V .
DREW

Judgment
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safety. Both are under a continuing duty not only to use care HUNTER ,

C.J .B.C .
but to avoid the result of each other's negligence as far as

reasonably possible without doing mischief to others, and I know

	

192 5

of no binding decision to the contrary. Much extra-provincial Nov. 21 .

law was cited by the learned counsel, but I think all that the VANCE

law required could be found in the decisions of our own Courts ;

	

v.
DREW

in fact, I do not see any essential distinction between this cas e
and that of Skidmore v . B.C. Electric Ry . Co. (1922), 31 B.C .
282 . In both cases it was the sudden stepping into an obviou s
zone of danger without taking the simple precaution whic h

the circumstances required that was the decisive cause of th e
accident. If, however, this view should utimately be held to be
wrong, then, in order to save the expense of a new trial, I would Judgment

place the damages at $1,000, plus the hospital and medica l

expenses, which by consent is to be referred to the registrar i n
the event of disagreement .

I will add that it stands to the credit of the defendant that
he not only took the girl to the hospital, but at once engaged th e
services of a prominent surgeon and volunteered to pay the
medical and hospital expenses himself, as the family was i n
straitened circumstances .

The action must be dismissed with costs if demanded .

Action dismissed .
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GREGORY, J .
(In Chambers)

REX v. GALLAGHER .

1925

	

Criminal law—Habeas corpus—Application for—warrant of commitment
Essential ingredient of offence charged—Criminal Code, Sec . 398 .

Oct. 28.
	 An accused was committed for trial on a charge of bringing into th e

RE x

	

Province a gasoline launch which was obtained by theft in Alaska ,

v .

	

'United States, contrary to section 398 of the Criminal Code . On an
GALLAGHER application for a writ of habeas corpus on the ground that the warrant

of commitment was defective in that it did not shew that the accuse d

had obtained the launch outside of Canada :
Held, refusing the writ, that the warrant sufficiently disclosed the offenc e

and the reference to section 398 of the Criminal Code makes plain to

the accused the offence for which he has been committed .

A PPLICATION for a writ of habeas corpus . The prisoner
was charged before J. P. Scarlett, stipendiary magistrate in
and for the county of Prince Rupert, for that he did "unlawfull y
bring into the Province of British Columbia, a gasoline launch ,

known as the `George B .' said launch having been obtained by
Statement theft in or near Hyder, Alaska, United States of America, con-

trary to section 398 of the Criminal Code of Canada," and wa s
committed for trial. Section 398 provides that ,

"Every one is guilty of an indictable offence and liable to seven years '

imprisonment who, having obtained elsewhere than in Canada any propert y

by any act which if done in Canada would have amounted to theft, brings

such property into, or has the same in Canada . "

Heard by GREGORY, J . in Chambers at Vancouver on the 28t h
of October, 1925 .

W. C. Ross, for accused : The warrant of commitment wa s
defective in that it did not shew that the accused had obtaine d

Argument the launch by theft outside of Canada, this being an essentia l
ingredient of the offence .

Creagh, for the Crown .

GREGORY, J. : The writ will be refused . The warrant of com-

mitment sufficiently discloses the offence. The reference to sec-
Judgment tion 398 of the Criminal Code covers any defect in the descrip-

tion, or rather it makes perfectly plain to the accused the offenc e
for which he has been committed for trial.

Application refused .
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CHIN YEE YOU v. LEE KAR .

	

HUNTER,
O .J .B .C .

(In Chambers )
Practice—Costs—Follow the event—.Same rule in jury as in non-jury cases

	

_
—"Good cause"—Marginal rule 976 .

23rd November, 1925 .

HUNTER, C .J .B.C . : It is grotesque that a judge should b e

entrusted with the responsibility of deciding important issue s

involving it may be large sums of money, but that he should b e
hampered in the matter of costs by a rule of Court which it i s
needless to say was not made or sanctioned by the judges, so tha t

if any hardship arises by reason of the operation of the rule i n

question, the fault cannot be attributed to them .

Now, in England, from which our practice is mainly derived,

and which therefore has the advantage of a large body of settled

decisions, a clear distinction is made between the powers of a
judge in disposing of the costs of a case which is tried with a
jury and one which is tried without a jury . Where the case i s
tried with a jury the costs automatically follow the event unles s

the judge for good cause otherwise orders ; where it is tried
without a jury the judge has complete discretion to deal with

the costs. The reason for the distinction is obvious . It is that
where the case is tried with a jury, the jury decides as to the

facts and the party in whose favour the facts are found ough t

ordinarily to get his costs, especially as the question as to th e
allowance of costs being a legal question, the jury cannot pas s
on it, but where the judge has complete control over the whol e

The rule that costs follow the event applies both to jury actions and non -

jury actions, and there must be "good cause" within the meaning o f

the decisions which would permit any interference with this rule .

APPLICATION to deprive the successful party of the cost s

of the action on the ground that there was "good cause" for such

an order. Heard by HUNTER, C.J.B.C . in Chambers at Van-
couver on the 2nd and 10th of November, 1925 .

Sir Charles Hibbert Tupper, K .C., and Mellish, for the

application .

van Roggen, contra.

192 5

Nov . 23 .

CHIN YE E
You

V.
LEE KAR

Statement

Judgment
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HUNTER, case, he ought also to have complete control over the costs. Our
C.J .B .C .

(In Chambers) rule, however, in effect says that he is not to be entrusted with

1925

	

the discretion, which he ought to have, subject of course, t o

Nov. 23 .
appeal in proper cases. It has been in effect for a number of
	 years and the judges have protested often enough against it but

CHIN YEE so far without avail .
You

v.

	

Now, I do not find it necessary to come to any conclusion a s
LEE KAR to what ought to be done about the costs in this case if th e

English rule were in force. All I need say is that I cannot fin d
any misconduct on the part of the plaintiff which would amoun t
to "good cause." It was urged that the capias proceedings wer e
founded on bad faith. All that needs to be said about that is ,
that my brother MoRRIsox dismissed an application to set the m

aside, and that his order was not appealed against .
It was also urged that the costs ought to come out of th e

partnership fund. This, of course, would be prima facie reason -
Judgment

able, and is the practice adopted by the English judges under
their rule which gives complete discretion over the costs, excep t
in cases where the conduct of one or other of the partners wa s
unconscionable. But our rule applies the same rule to a non -
jury action as to a jury action, and as I have said, I canno t
find there was "good cause" within the meaning of the Englis h
decisions which would permit any interference with the ordinary
result. The plaintiff must therefore get the costs of the action ,
including the costs of this application, subject, of course, to any
disallowance which the taxing officer may make for unnecessar y
or prolix proceedings .

Application refused .
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DUNCAN & GRAY LTD . (IN LIQUIDATION) V . SILVER GREGORY, J .

SPRING BREWERY LTD.

	

1925

Oct . 12 .Company law—Winding-up—Voluntary liquidation—Private company —
Resolution—Extraordinary — Special — Companies Act, R.S.B .C . 1911,

DUNCAN &
Cap. 39, Secs . 77 and 226, Subsecs . (2) and (3) —B .C. Stats . 1915, GRAY LTD .

Cap. 12.

On the voluntary winding-up of a private company, all the shareholder s

being present, and consenting to the winding-up, the resolution stated

that the company could not "by reason of the passing and enforcement

of the Prohibition Act, continue its business ."

Held, that the resolution was insufficient to constitute a voluntary winding -

up, as this could only be effected by an extraordinary resolution whe n

the difficulty of carrying on arises from the condition of the company ' s
liabilities .

On the trial of an action brought by the liquidator it appeared that a

confirmatory resolution had not been passed nor was there a waiver

of it by the shareholders.

Held, that such confirmatory resolution was necessary, and that therefore

the liquidator had no status to bring the action .

ACTION for debt brought by the liquidator . The facts are

set out in the head-note and reasons for judgment. Tried by

GREGORY, J . at Victoria on the 8th, 9th, 10th, 11th and 14t h

of September, 1925 .

F. C. Elliott, for plaintiff .
Harold B. Robertson, K.C., and Finland, for defendant .

12th October, 1925 .

GREGORY, J . : With regret I have come to the conclusion that

the plaintiff cannot maintain this action, there will therefor e

be judgment for the defendant .
The winding-up proceedings were taken under Cap . 39 ,

R.S.B.C. 1911, with its amendment prior to November, 1917 .

The winding-up resolution purports to be an extraordinar y

resolution passed under subsection (3) of section 226 of said

Cap. 39. That resolution must be one to the effect that the
company cannot "by reason of its liabilities" continue its busi-

ness. The resolution as passed was that the company canno t

"by reason of the passing and enforcement of the Prohibition

Act continue its business . " If this resolution was the equivalent

of the statutory requirement, I would be inclined to hold it

V.
SILVE R

SPRING
BREWERY

Statement

Judgment
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good, although it would have been much wiser to have followe d
the words of the Act . But the resolution is not by any means
the equivalent, for it is quite consistent with the passing an d
enforcement of that Act, that the company at the time had
sufficient liquid assets to discharge all its liabilities, and th e
enforcement of the Act would only prevent it from carrying o n
future business at a profit . But a voluntary winding-up can
only be effected by an extraordinary resolution (which require s
no confirmation) when the difficulty of carrying on arises from
the condition of the company's liabilities .

It was urged that the resolution could be treated as a specia l
resolution under the provisions of subsection (2) of the sam e
section, and I was at first inclined to agree with this . But a
special resolution must, under section 77 of the Act, be con-
firmed at a subsequent meeting, and there was no such confirma-
tion, and although the company is a private company, and al l
the shareholders were present and voted for the resolution, th e
case is not helped by the amendment to section 77 passed i n
1915, Cap. 12, adding subsection (7) to section 77, and makin g
the confirmation unnecessary when the resolution is assented to
by all the shareholders, for under the last clause of that
amendment such confirmation is only unnecessary "Provide d
that the notice specifying the intention to propose the resolution ,
states that in case of a unanimous vote no subsequent general
meeting to confirm the resolution will be necessary ." The Act
only provides three ways for a voluntary winding-up : (1) By
ordinary resolution, when the company's charter has expired o r
its objects accomplished ; (2) by special resolution when i t
wants to wind up for any reason deemed sufficient by its share -

holders ; and (3) by extraordinary resolution, when the stat e
of its liabilities render it impossible to continue its business .
The second method requires a confirmatory resolution, or th e
vote of all its members together with notice that no confirmatory

resolution will be passed in the event of all agreeing. The

scheme of the Act is, plainly, that when proceeding under sub-

section (2) of section 226, the shareholders shall have a second

opportunity of forming their judgment or due notice that the y

will not have such second opportunity. This is a statutory
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requirement and cannot be ignored. The cases referred to by

Mr. Robertson, for the defendant, are : In re Bridport (1867) ,

2 Chy. App. 191 ; In re Patent Floor-Cloth Company (1869) ,

L.R. 8 Eq. 664 ; In re Silkstone Fall Colliery Co. (1875), 1 Ch.

D. 38 ; In re Allison, Johnson & Foster, Limited (1904), 2

K.B . 327 ; Pacific Coast Coal Mines, Limited v . Arbuthnot

(1917), A.C . 607 .

Mr . Elliott, for plaintiff, referred to In re Karamelli & Bar-

nett Limited (1917), 7 Ch . 203 ; Browne v. La Trinidad

Limited (1887), 58 L.T. 137 ; In re Oxted Motor Co . (1921) ,

3 K.B. 32 ; In re New De Kaap Limited (1908), 1 Ch . 589 ;

In re Express Engineering Works, Limited (1920), 1 Ch . 466 ;

Re The Union Hill Silver Company (Limited) (1870), 2 2

L.T. 400 ; In re Beaujolais Wine Co . (1867), 3 Chy. App . 15 ;

Ho Tung v. Man On Insurance Company (1902), A.C. 232 ;

Ashbury Railway Carriage and Iron Co . v. Riche (1875), L .R.
7 H.L. 653.

In the Oxted case it is to be noted that though no notice wa s
given the resolution was in the proper form—for an extraor-
dinary resolution—all the shareholders had signed a minute o f

the resolution and the voluntary winding-up was confirmed by
the creditors at a subsequent meeting .

In the Express Engineering Works case, it was held that there
being no fraud the company was bound by the unanimous agree -
ment of its members. Although the meeting at which the y
acted was styled a directors' meeting, no statutory provisio n

was violated, Younger, L.J., at p . 471, saying :
"In my opinion the true view is that if you have all the shareholders

present, then all the requirements in connection with a meeting of th e

company are observed, and every competent resolution passed for which

no further formality is required by statute becomes binding on th e
company . "

In the present case the statute did require something further .

It was urged that the defendant is estopped from disputing
the plaintiff's right to sue because it has already paid him
money on account of the matters in dispute, but I cannot see

that the doctrine of estoppel has any application to a case lik e
this, which is merely the case of one who now ascertains that
the so-called liquidator was in fact not the liquidator when the
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payment was made, and is not now ; in the absence of any
question of a general dispute between them and a forbearanc e
to sue in consideration of their present payment, he can still say
"I won ' t pay you any balance even if I owe the money, as you
are not the party to whom I am indebted ."

It was also urged that the hearing might be adjourned to
enable the shareholders to hold another meeting, etc ., as wa s
done in one or two of the cases referred to, but that cannot be
done for it could not make the resolution already passed a specia l
resolution under the provisions of subsection (7) of section 77 ,
Cap. 39, R.S.B.C. 1911, as amended in 1915. Nor could i t

rectify the resolution already passed as an extraordinary reso-
lution, and which did not meet the requirements of the statute .
It could only pass a fresh resolution in due form and th e
liquidator's rights would only date from the date of its passing,
which would be no help to him in the present action, and a fresh
action now would be barred by the Statute of Limitations .

If I am wrong in the conclusion I have arrived at, I make
the following findings of fact in the hope that it will enable

another Court to dispose of the case without putting the plaintiff

to the expense of a new trial .

All the moneys paid by Morton to defendant by cheques
marked "Fuggle a/c, " or "Fuggle int. a/c," were appropriated
by Morton to that account, and they were not all placed to th e

credit of that account, though the great majority of the m

were. That the Silver Spring Brewery Ltd . and Duncan &
Gray Ltd. were jointly interested in that account ; that when the
Silver Spring Brewery paid the plaintiff, through his solicitor ,

Mr . Bass, the sum of $825 .25, by cheque dated March 7th, 1919 ,

it improperly included in its claim of set-off, several items whic h
were not properly chargeable to Duncan & Gray . Mr. Bass was
not called as a witness, and from the evidence produced by the
defendant I must assume that Mr . Bass took the cheque in full

settlement of the claim then made . There was no suggestion by
plaintiff, nor any evidence to justify a suggestion that the Silver
Spring Brewery when claiming the set-off, knew that any o f
the items included in it were not properly chargeable to Dunca n
& Gray .
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That it was never intended by either Duncan & Gray or the GREGORY, J .

Silver Spring Brewery that Mr . Maynard should be personally

	

192 5

liable on his mortgage to Fuggle, and this finding is without any
Oct. 12 .

reflection whatever on Mr. Miller, who I considered a trust-
worthy witness, but who is, I am satisfied, at this distant date, GRAY

GRAY LTD .
mistaken .

	

v .

That the moose head improperly given away by Mr. Maynard
SILVE R

,Y Y

	

SPRIN G

acting for the Brewery, was the joint property of the Brewery BREWERY

and Duncan & Gray, and was worth $75.00 ; that Duncan &
Gray have a half interest in the bar fixtures now held by the
Brewery .

I feel that I should also record that I find absolutely no Judgment

justification for Mr . Maynard's suggestion in the dying
moments of the hearing, that Mr . Morton had since the issuing
of the cheques marked Fuggle a/c., so marked them. Mr.
Morton gave his evidence in a much more convincing and satis-
factory manner than did Mr . Maynard .

Action dismissed .

FORSYTH v. THE IMPERIAL GUARANTEE AND COURT OF

ACCIDENT INSURANCE COMPANY OF CANADA . APPEA L

FORSYT H
v .

The plaintiff who held his automobile under a conditional sale agreement

	

THE
obtained insurance in the defendant Company against damage through IMPERIA L
his automobile causing injury to another . The policy contained a ACCIDEN T

clause that "unless otherwise specifically stated in the policy or
GUARA D TEE

endorsed thereon, the insurers shall not be liable if the interest of the INs . Co . OF
insured in the automobile is other than unconditional and sole owner- CANAD A
ship ." There was nothing in the policy or endorsed thereon with
respect to the conditional character of the plaintiff's ownership. The
plaintiff had an accident. He was sued for damages, but the actio n
was dismissed with costs . He then brought action against the insur-
ance Company for the additional costs incurred by him in the action ,
and obtained judgment for the amount claimed .

Insurance, automobile—Conditional sale agreement—Accident—Damage t o
third party—Costs of action—Statutory conditions—R .S .B .C. 1924 ,
Cap . 121, Sec. 7 .

1925

Oct . 8 .
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COURT OF Held, on appeal, affirming the decision of RUGGLES, Co . J., that in an action
APPEAL

	

of this nature the broad principle should be laid down that where th e
insured is the owner of a car subject only to a charge by way o f

1925

	

security for a debt, he ought to be regarded as the exclusive owner ,

Oct . 8.

	

and may so describe himself to an insurance company .

The North British and Mercantile Insurance Company v . McLellan (1892) ,
FORSYTH

	

21 S .C .R . 288 applied .
v .

THE
IMPERIAL A PPEAL by defendant from the decision of RUGGLES, Co. J .
ACCIDENT

AND

	

of the 15th of December, 1924, in an action to recover $668 .40 ,
GUARANTEE
INS ..

CO
Co

.

. OF on an insurance policy on his automobile. On the 17th of April ,
CANADA 1923, Charles Forsyth purchased a McLaughlin touring car

from the Collins Taxi Limited for $1,600, under a conditiona l

sale agreement paying $100 in cash on account of th e

purchase price, and on the 19th of April he took out an acciden t

policy in the defendant Company for which he paid a premium

of $85. On the 28th of December, 1923, while the car wa s

being driven by one W. B. Orr, a chauffeur in the plaintiff' s

employ, Orr ran into and injured one Harry P . Lucas. One

Tiderington, an adjuster of the defendant Company, attempted

to settle any claim that Lucas had but failed and Lucas brough t

Statement
action against Orr, Forsyth, and the Collins Taxi Limited .
Forsyth claimed that under the terms of the policy the Company

should have defended the action . At the time the accident

took place Orr was proceeding on the execution of a private

matter of his own. The action was dismissed as agains t

Forsyth, and the Collins Taxi Limited, but judgment was give n

against the chauffeur Orr . The action cost the plaintiff $668 .40

in costs incurred by him in employing solicitors and counsel .

Judgment was given for the plaintiff .

The appeal was argued at Victoria on the 23rd and 24th o f

June, 1925, before MACDONALD, C .J.A., MARTIN, GALLIIIER

and MACDONALD, JJ.A .

Cantelon, for appellant : The chauffeur drove the car at mid-

night and ran one H. P. Lucas down . Orr said he was driving

for himself and not for Forsyth or the Company . We refused

to defend the action for three reasons : First, concealment an d

misstatement of fact and violation of statutory conditions in

policy : see Rockmaker v . Motor Union Insurance Co . Limited

Argument
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(1922), 52 O.L.R. 553 ; The Western Assurance Company v . COURT OF
APPEAL

Temple (1901), 31 S .C.R. 373 ; Drumbolus v . Home Insurance

	

---
Co. (1916), 37 O.L.R. 465 . Secondly, the automobile is encum- 192 5

bered by a lien which is in conflict with a statutory condition : Oct . 8 .

see Laforest v. Factories Insurance Co. (1916), 53 S .C.R. 296
FORSYT H

at p. 304 ; MacGillivray on Insurance Law, 313 ; London

	

v
Assurance v. Mansel (1879), 11 Ch . D. 363. Thirdly, notice

	

Tx E
l

	

IMPERIAL
of the accident was not given in time, 27 days is not prompt ACCIDEN T

notice : see Merchants and Employers Guarantee and Accident GUARANTEE

Co. v . Parent (1918), 48 D.L.R. 96 .

	

INS . Co . OF
CANAD A

E. J. Grant, for respondent : The evidence shews there wa s
no objection , or complaint of delay in giving notice as to the
conditional sale agreement . There was no misrepresentation :
see Marshall v . Wawanesa Mutual Insurance Co . (1924), 3 3
B.C. 404 ; The Western Assurance Company v. Temple (1901) ,
31 S.C.R. 373 ; Roclemalcer v. Motor Union Ins . Co . (1922), 6 9
D.L.R. 177 at p. 179 . The evidence shews there was no conceal-
ment and see The Guardian Ins. Co. v. Connely (1892), 2 0
S.C.R. 208 . As to power of the agent to bind the Company se e
Prairie City Oil Co . v. Standard Mutual Fire Insurance Co .
(1910), 44 S.C.R. 40 at p . 56 ; James v . Ocean Accident &
Guarantee Corporation (1921), 30 B .C. 207 ; MacGillivray on
Insurance Law, pp. 126 and 283 ; Holt's Insurance Law o f
Canada, 548 .

Cantelon, in reply, referred to Guimond v . Fidelity-Phenix
Fire Ins. Co . (1912), 9 D.L.R. 463 .

Cur. adv. vult .

8th October, 1925.

MACDONALD, C.J.A. : The defendant insured the plaintiff
against damage which might be incurred by him by reason of
his automobile causing injury to a stranger . It in fact injured
one Lucas, who brought action against the plaintiff for damages .
The defendant declined to defend the action and plaintiff was MACDONALD ,

obliged to do so himself. It was dismissed with costs and he

	

C .J .A .

now claims from the defendant, the costs to which he was put.
The defendant disputed all liability on several grounds, onl y
one of which I need now refer to, as I think the others are clearl y
not sustainable.

Argument
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COURT OF

	

The plaintiff bought the car in question under what is calle d
APPEAL
—

	

a conditional sale agreement, the seller retaining the property
1925

	

in the car, the buyer obtaining the possession until default . The
Oct . 8 . 6th statutory condition endorsed on the policy declares that,

FORSYTH
"unless otherwise specifically stated in the policy or endorsed thereon, th e

v

	

insurers shall not be liable (b) if the interest of the insured in the auto-.
TaE

	

mobile is other than unconditional and sole ownership . "
IMPERIAL

	

Nothing is contained in the policy or endorsed thereon with
ACCIDEN T

AND

	

respect to the alleged conditional character of the plaintiff' s
GUARANTE E
INB . Co . OF ownership .

CANADA I conclude after reading the reasons for judgment in The

North British and Mercantile Insurance Company v . McLellan

(1892), 21 S .C.R. 288, that the Court intended to lay down the
broad principle that when the insured is the owner subject onl y
to a charge by way of security for a debt, he ought to be
regarded as the exclusive owner and may so describe himself t o
the insurance company.

The distinction between ownership and the interest of th e
MACDONALD,

C.J .A . encumbrancer is clearly recognized in our Land Registry Act ;
the two are treated as entirely separate. Indefeasible ownership

or absolute ownership may be in one person, and the right to a
charge in another . The fact of this recognition, of course, doe s
not affect the principle, it is merely an example of the adoption
by the Legislature of the principle which I think is invoked in
McLellan's case. Now, here the insured is the owner, the lega l
property in the automobile being retained by the seller a s
security for the purchase-money . The agreement is called a

conditional sale agreement, but that does not make the owner-
ship conditional, it is not different from the ownership under an
ordinary agreement for sale by which the seller postpones th e
time for conveyance until the purchase price has been paid.
Neither is it different from the ownership of a mortgagor when

he has conveyed the property to the mortgagee upon a condition
that the mortgagee shall reconvey when the debt shall have bee n
paid .

I would dismiss the appeal .

MARTIN, J .A .
proper disposition of this matter, yet it is not of such extent a s

MARTIN, J .A . : Though I am not free from doubt as to the
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to induce me to dissent from the view taken by my learned

brothers in declining to disturb the judgment appealed from .

GALLIHE1,, J.A . : At the close of the argument the only point
upon which I was in doubt was as to the effect to be given t o

the words "sole and unconditional owner" in the policy . If one

were to accept the ordinary meaning of these words, it migh t

well be argued that the plaintiff here was not the "sole and

unconditional" owner as he had purchased under a lien agree-
ment, title not to pass until the motor-car was fully paid .

However, the Supreme Court of Canada, in The North Britis h

and Mercantile Insurance Company v . McLellan (1892), 21

S.C.R . 288, have laid down a principle which (although th e

facts are different in some respects) I think, governs us here .
This principle is approved in The Western Assurance Compan y
v . Temple (1901), 31 S .C.R. 373. Sir Henry Strong, C.J., a t
p. 375 said :

"We are all of the opinion that the respondent was the sole and uncondi-

tional owner of the property within the meaning of the conditions of th e

policy, and that the interest of the assured was not untruly stated by him,"

citing the McLellan case, supra, and others .
The learned judge, however, has found in favour of th e

plaintiff and I do not think we should disturb his judgment . I
would dismiss the appeal .

MACDONALD, J.A . : I agree with my brother GALLIHER, and MACDONALD ,

would dismiss the appeal.

	

J.A.

Appeal dismissed .

Solicitor for appellant : J. F. Downs.

Solicitor for respondent : J. H. MacLeod.

COURT OF
APPEAL

192 5

Oct . 8 .

FORSYT H
V.

THE
IMPERIAL
ACCIDENT

AN D
GUARANTEE
INS . CO . OF

CANADA

GALLIHER,
J .A.

17
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COURT OF IMPORTED HARDWOODS LIMITED v . ROBERTSON
APPEAL & HACKETT SASH & DOOR COMPANY LIMITED .

192 5

Oct. S . 1924, Cap . 225, Sec . 21 (a)—Registrar—Restriction of references to.

to be used on interior finish of the main office of the Bank of Montreal ,

Vancouver, entered into a verbal agreement with the plaintiff, whereby ,

the plaintiff was to supply plain white oak to be of the grade F .A .S .

which in the trade means firsts, and seconds, and suitable for sai d

purpose . The oak was delivered and part of it was put through th e

dry kiln process . The defendant then started to manufacture the

lumber for the interior finishings as aforesaid, when it was discovered

that it was checked and honeycombed and could not be used in„the

bank . In an action to recover the price of the lumber it was held by

the trial judge that it was understood by both parties that the oak

was to be F .A .S . grade and suitable for the interior finish of the Ban k

of Montreal, but the oak delivered was inferior and not suitable for

the purpose for which it was purchased but owing to unreasonable

delay in announcing rejection of the oak the defendant had lost it s

right to reject and must retain the oak at its market value to be

ascertained on reference to the registrar .

Held, on appeal, affirming the decision of MCDONALD, J . as to the appea l

(MARTIN, J.A . dissenting in part), that the oak was sold on th e

implied condition that it should answer the purpose for which it was

purchased, that it did not answer such purpose and there was a breac h

of the condition.

Held, further, reversing the decision of MCDONALD, J ., as to the cross-

appeal, that there was no unreasonable delay in rejecting the oak and

the action should be dismissed .

Per MACDONALD, C .J .A . and MARTIN, J.A . : It is regrettable that trial

judges should refer the assessment of damages to the registrar instea d

of assessing the damages themselves . They are far more competent to

do this work and thereby save two sets of costs which are entirely

unnecessary .

APPEAL by plaintiff from the decision of McDoNTALD, J. of

the 4th of March, 1925, in an action to recover $1,671 .98, the

price of goods sold and delivered the defendant in November ,

1924. The goods supplied were 7,400 feet of plain white oak

and 3,000 feet of quartered white oak to be used on interio r

finish of the main office of the Bank of Montreal, Vancouver .

The defendant claims the wood was sold by sample and the

Sale of goods—Contract of sale—Implied warranty—Evidence—R .2 .11 .C .

IMPORTED The defendant Company, lumber manufacturer, requiring plain white oa k
HARDWOOD S

LTD.
V .

ROBERTSO N
& HACKETT

SASH & DOOR
Co .

Statement
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wood delivered was of an inferior quality to the sample, and it COTJRT of
APPEA L

was to be of first-class quality and up to F .A.S. grade (first

	

_--_

and second grades) . They claimed the wood was honeycombed 1925

inside, heart checked and salted . The defendant further says Oct . s.

the plaintiff knew the purpose for which the wood was IMPORTED

required and undertook that it would be suitable for the pur- HARDWOODS

pose for which it was purchased. The defendant paid into

	

Lvn.

Court $603.17, the sum claimed for the quartered white oak & HACBETT
and costs . The defendant further claimed the lumber was sold SASH & DOOR

with an express warranty that it was F .A.S. grade. The

	

Co .

learned trial judge found the plain white oak was to be F.A.S .

grade and suitable for the interior finish of the bank but th e
oak delivered was not up to grade or fit for the interior finis h
of the bank, but he further held that owing to unreasonabl e
delay in announcing rejection of the lumber the defendant i s

bound to retain the oak but is entitled to a reduction of the statement

price agreed upon and he ordered a reference to the registra r
to ascertain its market value . The plaintiff appealed and the
defendant cross-appealed claiming that the action should hav e
been dismissed.

The appeal was argued at Victoria on the 12th and 15th o f

June, 1925, before MACDONALD, C.J.A., MARTIN, GALLIHE R
and MACDONALD, M.A .

Mayers, for appellant : There are three questions : (1 )
Whether there was a warranty ; (2) whether the warranty wa s

broken ; (3) measure of damages . The highest grade of hard-
wood is firsts and seconds. We sold the best we could procur e

and we procured the grade we undertook to sell : see Ileilbut,

Symons & Co. v. Bucleleton (1913), A .C. 30 at pp. 47-8. On Argumen t

the question of warranty see Brown v. Edgington (1841), 2
Man. & G. 279 at p . 292 ; Wilson v. Dunville (1879), 4 L.R.
Ir. 249 at p . 255 ; Jones v. Just (1868), L.R. 3 Q.B. 197 at
p. 202. The lumber was retained for a month going through

tests that ruined it : see Pioneer Lumber Co . v. Alberta Lumber

Co. (1923), 32 B.C. 442 at pp . 444-6-8 . Section 58(3) of the
Sale of Goods Act applies here.

[MACDONALD, C.J.A . : It is regrettable that trial judges
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COURT OF should refer the assessment of damages to the registrar instea d
APPEAL of assessing the damages themselves . They are far more coin-

1925

	

petent to do this work and thereby save two sets of costs which
Oct . 8 .

	

are entirely unnecessary .

IMPORTED

	

MARTIN, J.A . : I agree.]
HARDWOODS

	

T. E . Wilson, for respondent : It is not a question of warranty
LTD.

z

	

but one of condition and we do not come under section 58 : see
ROBERTSON Benjamin on Sale, 6th Ed . 1143. There was a specific contrac t
& HACKETT

SASH & DOOR for lumber that would match an old finish . The wood we got
Co. was honeycombed and checked so as to take it out of firsts an d

seconds and was not suitable for interior finish. The qualit y
of the wood is a question of evidence and the trial judge foun d
in our favour : see Managers of the Metropolitan Asylum Dis-

trict v. Hill and others (1882), 47 L .T. 29 at p. 35. On the
question of the contract see Manchester Liners, Lim. v. Rea,

Lim . (1922), 91 L .J., K.B. 504. When it is disclosed to the
vendor the special purpose for which it is required see Pinnock

Argument
Bros . v. Lewis & Peat, Lim . (1923), 92 L .J., K.B. 695 at p .
699 ; Drummond v. Van Ingen (1887), 12 App . Cas. 284 at p.
288 ; Benjamin on Sale, 6th Ed., 716. The damages are the esti-
mated loss in the natural course of events and here the measure

of damages is the full value of the goods as they were bough t
for a specific purpose : see Nolan v. Emerson-Brantingham

Implement Co . (1921), 2 W .W.R. 416 ; Hadley v. Baxendale

(1854), 9 Ex. 341 ; Williams Brothers v. Ed. T. Agius, Limited

(1814), A .C. 510. On the question as to the date upon which

damages are to be estimated see Smith & Watts's Compendiu m

of Mercantile Law, 12th Ed., 712. As to delay in repudiating
see . Bostock & Co., Limited v. Nicholson & Sons, Limited

(1904), 1 K.B. 725. As to a reference to assess damages see
British America Paint Co . v. Fogh (1915), 22 B .C. 97 .

Mayers, in reply, referred to Slater and Another v. Hoyle and
Smith (1920), 2 K.B. 11.

Cur. adv. volt .

8th October, 1925 .

MACDONALD, C.J.A. : The dispute arises out of a sale by
MACDONALD ,

C .J.A . plaintiff to defendant of oak lumber. The contract was verbal.
One of the plaintiff's officials, Hulme, having become aware that
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the defendant had obtained a contract for the interior finishin g

of an addition to the Bank of Montreal, waited upon Robertso n

and told him that the plaintiff company had oak suitable for

such finishing . Each of them relates the conversation which

led up to the contract . Robertson informed Hulme that he
wanted oak of the grade F.A.S., which in the trade means first s

and seconds, suitable for the said purpose, stating it .
replied that plaintiff had oak suitable for that purpose .
relating the same conversation at the trial, said :

"And he [Robertson] asked you to specially select [the oak], did he ?

Yes ."

"And you told him you would take special care to choose the lumbe r

for that purpose [for veneers] ? Yes."

"Well, Robertson knew that the ordinary F .A.S. grade would not cut

veneers? I guess so."

The evidence shews that highland and lowland oak may eac h

grade F .A.S., but that the latter is not fit for interior finishing.

The lumber delivered under the contract was lowland oak, and

I think the true conclusion to be drawn from the evidence i s

that it was not fit for interior finishing.

In my opinion the oak was sold on the implied condition that MACDONALD ,
C.J .A .

it should answer the purpose aforesaid, and as it is clear to me
that the oak delivered did not answer that purpose, there ha s

been a breach of the condition . I think also that the finding of

the learned trial judge that the oak was not of the grad e

F.A.S., is quite sustainable on the evidence.
Emphasis was laid on the statement of Robertson on dis-

covery, that he bought the oak strictly according to grade . Even

so, that would not of itself exclude the implied condition, tha t
it was fit for the particular purpose for which it was sold .

Moreover, Hulme 's evidence is consistent with something mor e

than a contract based wholly upon grade .

The law on the subject of implied conditions was recentl y

considered by the House of Lords, in Manchester Liners, Lim.

v . Rea, Lim. (1922), 91 L .J., K.B. 504, Lord Dunedin saying :
`But when the article tendered does comply with this specified descrip-

tion, and the objection on the buyer's part is an objection to quality alone,

then I think that section 14, sub-section (1) [Sale of Goods Act], settle s

the standard, and the only standard by which the matter is to be judged .

`There is no implied warranty or condition as to quality 	 excep t

as follows .'

COURT OF
APPEAL

192 5

Oct . S .

IMPORTED
HARDWOODS

LTD .
Hulme

	

V.

Hulme,
ROBERTSO N
& HACKET T

SASH & DOOR

Co .
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"Now the requirement made essential by this section is that the buyer
APPEAL make known to the seller the particular purpose for which the goods ar e

1925

	

required, and then comes the additional qualification `so as to s pew tha t

he relies on the seller's skill or judgment .' "
Oct . 8 . He agrees with the view of Salter, J . of what was held by Lor d

Russell, C.J. in Gillespie Brothers & Co . v. Cheney, Eggar and

Forrester (1896), 65 L.J., Q .B. 552, that the statement of the
purpose may in itself amount to evidence that the buyer relie s
on the seller's skill and judgment, but that this may be rebutte d
by evidence to the contrary . Lord Buckmaster in the same case
said, that when the purpose is disclosed, the seller must b e
"assumed" to know what will satisfy that purpose .

The quartered oak was accepted and the price of it paid int o
Court . This leaves to be dealt with only the plain white oak.
The oak was delivered on the 7th of November, and part of i t
was put through the dry kiln by the defendant . It was not
until the defendant commenced the manufacture of it fo r
interior finishings that its inferiority was disclosed . The
defendant notified the plaintiff of this on the 2nd of December,
but the plaintiff declined to recognize the objection . The
lumber is still in defendant's possession . The learned judge
held that owing to the unreasonable delay in rejecting the oak ,
defendant must keep it, subject to a deduction from the price ,
for damages, and referred it to the registrar to ascertain what
this should be, and declared that the deduction should be the
difference between the contract price and the market value o f
the oak on December the 2nd .

With respect, I think he should have dismissed the action .
There was, in the circumstances, no unreasonable delay, an d
the cross-appeal should succeed . Damages are claimed by the
defendant, but not pressed before us . The plaintiff is entitle d
to remove the rejected oak.

The appeal is dismissed, the cross-appeal is allowed, and the
action is dismissed with costs .

MARTIN, J .A . : This is a difficult case upon which to arriv e

MARTIN, J.A. at a conclusion satisfactory in all respects . Had it not been for
the findings of fact of the learned judge below I should have
been inclined from the evidence before us not to have gone so

IMPORTED
HARDWOODS

LTD.
D.

ROBERTSO N
& HACKETT

SASH & DOOR
Co .

MACDONALD,
C.J .A.
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far as he has done in favour of the defend ant upon the contract, COURT O F
APPEAL

but since he had the advantage of seeing and hearing the wit- —
nesses I am not prepared to go the length of saying that he took

	

192 5

a clearly wrong view of their testimony. His judgment, as I Oct . 8 .

understand it, is based upon the fact that not only was the
IMPORTED

plaintiff to supply plain white oak lumber of a F .A.S. grade HARDWOOD S
LTD .

_(there is no dispute about the quartered oak) but that it was to

	

v .

be "specially selected" for the purposes of the defendant to use ROBERTSON
& HACKETT

for interior finishing in the Bank of Montreal. Apart from this SASH & DOOR

element of special selection for a specified purpose I do not

	

Co .

think that the judgment could be supported at all but since that
has been in effect found, as I read the learned judge 's reasons ,
I do not think it should be . Nor likewise and for the sam e
reasons do I think that we would be justified in disturbing the
second main finding that the defendant had "under all th e
circumstances" lost, because of "unreasonable delay," its right
to reject the said oak : I reach this conclusion after a specia l
reconsideration of the evidence in deference to the opinion of
my learned brothers that we should overrule the finding of the
learned judge on this point, but I see no better ground for doing

MARTIN, J .A .
so in this latter respect than in the former : the "circumstances"
before the learned judge upon which he reached the conclusio n
that there was such delay would include the conflicting account s
of the two chief witnesses on either side as to what occurred
when the complaint was made about the lumber on or about th e
12th of November, and the inspection of it at that time . It is
conceded that after the lumber was delivered, mainly on th e
6th and partly on the 7th of November, 75 per cent . of it was
properly put in the kiln for drying, and the balance, to the valu e
of about $400, was simply put into the warehouse awaiting th e
defendant's convenience, instead of being inspected then an d
there so as to exercise the right of rejection within the require d
reasonable time in the circumstances if it was decided not t o
accept it—sections 33, 36, 40, 41 ; on the face of it, the reten-

tion of this substantial portion of one-quarter of the lumbe r
for a period of almost a month from 6th November to 2n d

December (when written notice of rejection of all the lumbe r

was given) was a most unreasonable detention and could only
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COURT OF be justified or explained by other circumstances as aforesaid an d
APPEAL

those circumstances have been found as a fact to exist in th e
1925

	

plaintiff's favour . I agree with my brothers in regarding thi s
Oct . 8 . contract as not being severable and so as the purchaser here ha s

IMPORTED at least accepted a part of the goods (section 18) it has lost its
HARDWOODS right of rejection to the whole : I do not wish to be understoo d

LlL .
v,

	

as differing from the learned trial judge in his view that ther e
ROBERTSON was undue delay in rejecting all the goods, including those pu t
& HACKETT

SASH & DOOR into the drying kiln and taken out on the said 14th of Novembe r
CO' at latest, for the long delay of over two and a half weeks there -

after has not been explained as aforesaid or otherwise as it must
have been : no jury would approve such delay in business
affairs, and no reason has been advanced why a full inspectio n
was not promptly made at the latest within a day after the
lumber came out of the kiln ; it is prima facie most unreasonabl e
as a matter of business to keep another man's trade goods for a
longer period than is necessary for the purchaser to exercise his
right of acceptance or rejection .

So far, I am in accord with the learned judge below, but ,
with respect, as a matter of law the date he fixes, said 2nd

MARTIN, J .A .

December, as being that upon which the market value of the oa k
should be ascertained cannot, with respect, be supported, becaus e
it was merely the arbitrary date wrongly and belatedly selecte d
by the defendant for rejection ; at the latest, and in any event,
said date should have been the 15th, the day after said com-
plaint which, in accordance with the said finding, put th e
defendant upon guard and the necessity of defining without
delay its position ; , but I am of opinion that the true date in
the circumstances is at latest the 7th of November, the day o f
the complete delivery as aforesaid—vide section 88(3) . The
result is that the judgment should be varied in the appellant' s
favour by fixing the said date at the 7th of November instea d
of the 2nd of December, and the cross-appeal of the defendan t
asking that the defendant be, upon the evidence, entitled to a
diminution in the price equal to the contract price of th e

lumber, should be dismissed because the facts, so far, do not at

all support such submission, but on the contrary there is in

the testimony of Wurzburg (the defendant's expert) alone
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evidence of substantial value thereof for certain purposes, and
other evidence not necessary to consider now . I feel constrained
to repeat, with every respect, what we said during the argument ;

that this is not a case where the damages should have been

referred to the registrar but decided by the Court in the ordinary IMPORTE D

way thus avoiding much delay and expense.

	

HARDWOODS
LTD .

The appeal therefore should, I think, be allowed in part as

	

v,

aforesaid and the cross-appeal dismissed .

	

ROBERTSO N
& HACKETT

SASH & DOOR

GALLIHER, J.A. : On the main appeal I am in agreement

	

Co .

with the Chief Justice.

During the argument in the cross-appeal I was impresse d

with the view that it could not succeed, but upon reconsidera-
tion and a reading of the evidence, I have changed my views .

The lumber in question was delivered by the plaintiff to th e

defendant on the 7th of November. It was known to th e

plaintiff the purpose for which the lumber was required, and

as dealers in hardwood it would be known to them that it woul d

be necessary to put it through the dry kiln to render it fit for

the interior finishing of the bank. This was done by the

defendant shortly after receipt of same, and I find nothing i n

the evidence to convince me that it was not treated properly in

the kiln. The process of drying disclosed defects in the lumber
which rendered it unfit for the purposes for which it was GALLIHER ,

ordered, and the same defects were discovered when the

	

J.A .

defendant started cutting for veneers, whereupon Robertson ,

the defendant 's manager, took samples of the timber to Hulme ,
the plaintiff's manager, who, according to the evidence o f
Robertson, which is not specifically denied by Hulme, admitted

that it was not suitable for the purpose for which it was ordered .

A draft was drawn by the plaintiff on the defendant for the

purchase price, dated 17th November, and refused, Robertso n

noting on the back of the draft—"Material unsatisfactory," an d
on the 2nd of December, Robertson wrote the plaintiff notifying

them why the draft was returned and requesting them to tak e
the material away. The plaintiff did not do this, but within a
week, issued a writ for the price .

In the meantime, aid before the draft was returned, the

26 5

COURT OF
APPEAL

192 5

Oct . 8 .
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plaintiff had notice of the unsatisfactory character of the lumber ,

as I have outlined above, and Robertson says that after tha t
conversation he left Hulme under the impression that the matte r
would be taken up by Hulme with the shippers .

IMPORTED

	

Under those circumstances, I cannot hold that the defendant ,
HARDWOODS by unreasonable delay disentitled itself to reject . Did it

LTD .
v .

	

then by putting it through the dry kiln so use the lumber
ROBERTSON or deal with it as to disentitle it to reject? At first blush& HACKETT

SASH & DooR that impressed me against the defendant, but considering tha t
Co.

both parties knew that this would have to be done before the
lumber could be used and that it was not unreasonable to put i t
through the kiln in one lot rather than in small lots which woul d

have greatly increased the cost of drying, and that the evidence
satisfies me that it was properly dried, I do not think this is such
a dealing with the lumber as would disentitle them to reject .

MACDONALD, J .A . : The learned trial judge made a findin g
of fact in these words :

"I am satisfied that the oak delivered was not of F .A .S . (meaning first

and second) grade, in that it was lowland oak and not of the prope r

texture to correspond with that grade and that it had checks and othe r

defects . "

MACDONALD, There is a further finding more controversial, that "it was
J.A.

not fit for the interior finish of any building approaching th e
type of the Bank of Montreal ." In my view the evidence does
not spew conclusively a contract of warranty collateral to th e
main contract of sale and purchase, to supply oak which in al l
respects would be suitable for the highest quality of interio r
finish for this projected building. To, do so it would even

GALLIHER,
A

ER,
The lumber is still there and is merely kiln dried instead of
partially green .

If I am right in these conclusions, the lumber was rejecte d
and placed at the disposal of the plaintiff within a reasonable
time, and the changed nature of the lumber, or the dealing s

with it, not such as to bar rejection, it follows, in my opinion ,

that the cross-appeal must be allowed and the action belo w

dismissed .

The defendant has asked for damages, but in view of all th e
circumstances of this case, I think we should not grant same .
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include an undertaking to match in colour the existing finish COURT O F
APPEAL

in the building. The evidence on this point only amounts to a

	

—
statement by the plaintiff, knowing where the oak was to be

	

192 5

used, that it should be suitable for this purpose but falls short Oct . s .
of a warranty, that in consideration of the purchase it would IMPORTED

answer requirements in every detail. That was not the inten- HARDWOODS

tion of the parties. Although the statement of belief of the

	

LTD .

plaintiff that it would be suitable, is some evidence of intention ROBERTSON
& RACKETY

to warrant, it is not conclusive (Heilbut, Symons & Co . v . SASH & DooR

Buckleton (1923), A.C. 30) . The plaintiff is not a manu-

	

Co.

facturer. It resold lumber purchased from other sources . Had

it undertaken to find and supply a special quality of oak

that would fit the very special requirements of the interior finis h
in this building, the warranty would be complete. The evidenc e
does not shew, however, a contract that the plaintiff woul d

exercise skill and diligence in securing oak of the requisit e
quality in colour and texture for this particular purpose .

There was, however, a clear stipulation forming part of th e
contract which the plaintiff was obliged to conform to, that th e
grade should be F.A.S., i .e ., firsts and seconds, of merchantable MAO J AALD ,

quality, not generally, but having regard to the known purpose s
for which it was to be used . The learned trial judge found that
there was a breach of this condition. The oak supplied did not
answer this description . It differed in quality from that con-
tracted for. There is ample evidence to support the finding o f
the learned trial judge that it was not of F .A.S. grade and was

defective . It is also clear that the defendant relied on the
plaintiff to furnish the proper grade . Hulme, for the plaintiff ,
was asked :

"As a matter of fact you knew he [Robertson] was relying upon you t o

give him lumber that was suitable for what he wanted? To the best o f

my ability .

"He didn't turn the boards over and examine them? No . "

Seventy-five per cent. of the lumber when received was put
through the drying kiln ; the balance being stored . The defect s
(which to a considerable extent were latent) first came t o
defendant 's notice when it commenced to cut the lumber no t
dry kilned for veneers, and the defendant testified that apart
altogether from its use for the bank, it would not grade F .A.S .
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COURT of Further, the part kiln dried after going through this process ,
APPEAL

shewed that a considerable portion of it was checked and i n
1925 places there were signs of decay. Parts too were honeycombed.

Oct. 8 . It was suggested that these defects were the result of defend -

IMPORTEn ant's negligence in not strictly following the recognized regula-
HARDWOODS tions in the trade, in putting it through the drying kiln. Rob -

LTD .

	

ertson admitted that "you can ruin lumber in the dry kiln ." I
ROBERTSON have looked carefully through the evidence on this point, and
& HACKETT

SASH & Doom I am satisfied that the plaintiff failed to displace the evidenc e
Co . of the defendant's witnesses, that the proper treatment was

applied. Suggestions were made of insufficient spraying, an d
that the treatment was not continued for the number of day s

called for by the rules governing this process, but this point wa s

not sufficiently explored to shew with any degree of certaint y
that the defects disclosed were caused by these alleged omissions .
This appears clear when the whole evidence in relation to th e
undried and the kiln-dried lumber is examined . Wurzburg, an

expert called for the defendant, examined 1,500 or 2,000 fee t

out of a total of 7,800 feet. True, he says it was a cursory
MACDONALD, examination, but undue prominence was given to this expression.

J.A.
I take it that he meant that even a cursory examination woul d
disclose the defects to an experienced examiner . "Any one wh o
is really familiar with oak," he said, "can tell at once." He
says the oak he examined was of very poor quality and checked .
It was lowland oak, not at all suitable for interior finish. As
to lowland oak, he testified :

"We in the trade know so well what class of material it is, that we woul d

not put it, in our own business, into a job of the kind that you have

in question . "

He could tell it was lowland oak from a cursory examination .
He examined a pile in the shed which had been kiln dried, an d

some large pieces in the warehouse that had not been dried, a s
well as small pieces. They disclosed checks . It is true that
even with a certain proportion of defects the lumber might stil l
be of F .A.S. grade. Wurzburg testified, however, that the oak
he examined was not F .A.S. grade, while Robertson (less
expert, it is true) said that the oak thus examined was a fai r
sample of the whole lot. Other witnesses, with less experience ,
gave similar evidence . Evidence less direct would be sufficient
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to sustain the findings of the learned judge . It was, therefore, COURT OP
APPEAL

not of F .A.S. grade as stipulated in the contract .

	

—
Under these circumstances, what is the appropriate remedy ?

	

1925

I do not think that the defendant, on the facts disclosed, lost Oct. 8 .

the right to reject by unreasonable delay. It is a question of IMPORTED
inference from all the facts and while the point is not free from HARDWOODS

difficulty I agree with the views expressed by my brother

	

L v.
GALLIRER on this phase of the case.

	

ROBERTSON
& HACKETT

On December 2nd, the defendant wrote to the plaintiff return- SASH & DOOR

ing its draft for the invoice price, complaining that it was not

	

Co .

up to grade, and requesting that the lumber should be taken
back . The defendant was justified in so doing. The plaintiff MACDONALD ,

cannot therefore recover the purchase price agreed upon for

	

J .A.

lumber different from that ordered. The plaintiff's action
should therefore have been dismissed .

The appeal should be dismissed and the cross-appeal allowed.

Appeal dismissed and cross-appeal allowed,

Martin, J.A . dissenting in part .
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COATES v. MAYO SINGH AND KAPOOR SINGH .

Negligence—Forest fire—Spreading—Origin—Direction of statutory author•
ities Jury—Reversal of findings .

In an action for damages the jury found that the defendant had bee n

negligent in allowing a fire to spread from its lands to those of th e

plaintiff.

Held, on appeal, reversing the decision of MACDONALD, J . (MACDONALD,

C .J .A . dissenting), that where a fire starts on forest land and th e

owner thereof while co-operating with the statutory authorities to pu t

out that fire and under their express direction, without negligence,
starts another fire that spreads to his neighbour's property, the owner
is not responsible for the damage thereby occasioned .

APPEAL by defendants from the decision of MACDONALD ,

J. of the 13th of February, 1925, in an action for
damages, resulting from a fire started by the defendant s

which spread to the plaintiff's farm, and burned his house ,
stables and outhouses . The plaintiff's farm was section 4 ,
range 1, in the Somenos District near Duncan and the defend -
ants carried on a lumber business at Mayo in the county of
Nanaimo. In June, 1924, everything was very dry and th e
defendants had a locomotive on its property that operated on its
logging railway from which sparks emanated . A fire started
on the timber lands operated by the defendants on the 11th o f
June, and was put out by the fire wardens on the 15th of Jun e
following. Another fire started on the 26th of June and th e
fire wardens had it under control on the 27th . On the same
day the defendants' locomotive was sent into the woods to get
a water-tank required to fight the fire. As the locomotive wa s
proceeding to get the water-tank, sparks from its smokestac k
started a third fire in a spot that was full of underbrush an d
very dry. The fire wardens then left fire number 2 to fight th e
third fire, but it spread and joined the number 2 fire and later
spread over the hill to the plaintiff's premises, reaching ther e
on the 5th of July and burning down the buildings on plaintiff' s
farm .

The appeal was argued at Victoria on the 5th and 8th of

COURT OF
APPEAL

1925

Oct. 6 .

COATE S
V .

MAYO SINGH

Statement
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June, 1925, before MACDONALD, C.J.A., MARTIN, GALLIHER COURT OF
APPEAL

and MACDONALD, M.A . -
1925

J. W. deB. Farris, K.C., for appellants : We say first, there Oct . 6 .

is no evidence of negligence, and secondly the verdict is per -
TES

verse as the evidence shews overwhelmingly that every precaution
Cov.

was taken. There were three fires in June. The fire wardens MAYO SING E

put out the first one and on the 27th of June they had th e
second one under control when the third started . The fire
wardens then turned their attention to the third fire, but owing
to the dry weather this fire did the damage.

Davie, for respondent : The defendants' locomotive started
all the fires and there is no dispute as to how the third fir e
started on the 27th of June . The defendants only worked on

the west side of the fire to save its own property . We do not
have to shew negligence : see Halsbury's Laws of England,
Vol. 21, p. 105, par. 681. The Act does not take away the
common law liability . Section 114 provides a penalty.
Liability attaches the moment the fire starts : see Port

Coquitlam v. Wilson (1923), S .C.R. 235 ; Jones v. Festiniog
Railway Co . (1868), L .R. 3 Q.B. 733 ; Powell v. Fall (1880), Argument

5 Q.B.D. 597 ; Mansel v. Webb (1918), 88 L .J., K.B. 323 ;
Coryell v. Bertha Consolidated Gold Mining Co . (1923), 3 3
B.C. 81 ; Gallon v. Ellison (1914), 7 W.W.R. 920. On the
definition of accidental fire see Filliter v. Phippard (1847) ,
11 Q.B. 347 ; Addison on Torts, 8th Ed., 707. It must be
shewn that the fire started accidentally : see Crewe v. Motter-
shaw (1902), 9 B.C. 246 ; 1 Sm. L.C., 12th Ed., Vol . 1, p . 894 ;

Farris, in reply : A fire is accidental that started from a n
engine that was in the control of the Government : see Musgrov e
v . Pandelis (1919), 2 K.B. 43.

Cur. adv. volt .

6th October, 1925 .

MACDONALD, C.J.A. : It is alleged that defendants starte d
a fire upon certain timber lands operated and controlled by

MACDONALD ,
them, which they negligently allowed to escape to the injury of

	

C .J .A .

plaintiff's property. The defendants deny starting the fire ,
and deny negligence in controlling it .
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At the trial, when plaintiff's counsel sought, gratuitously, I
think, to shew the origin of the fire, objection was taken that
that question was not raised by the statement of claim. The
learned judge sustained the objection and refused to allow a n

amendment, and when charging the jury, withdrew from them

the question as to the origin of the fire .
Now, in my opinion, the statement of claim does raise th e

question of the origin of the fire ; it is distinctly stated that i t

was started by the defendants, true, the pleader goes on to say,

"and [who] carelessly and negligently permitted same to

escape," and in the following paragraph gives particulars o f

the negligence. But this does not affect, in my opinion,

although not apt pleading, the statement that the defendants

started the fire. If the defendants found themselves embar-
rassed by this pleading, they should have moved to strike it out
when the same could have been amended, if necessary, and as
they did not do this, the objection which the trial judge sus-

tained was, in my opinion, not a good objection. The cause of

action falls within the provisions of Anne and of 14 Geo. III . ,

Cap. 78, Sec. 86. The Forest Act, R .S.B.C. 1924, Cap. 93 ,

does not, in my opinion, affect this phase of it . The Forest Act
has to do with the prevention and control of fires, not with civi l

liability caused by them. The onus of proving that the fire had

an accidental beginning was upon the defendants . Port Coquit-

lam v. Wilson (1923), S .C .R. 235. The question did not in

that case come up directly for decision, and has never been t o

my knowledge authoritatively decided by any Court, but I

think the opinions expressed by the judges in that case indicat e

correctly, if I may say so, the true construction of the statute .
The pleadings of both parties are inartificial ; all that wa s

necessary for the plaintiff to have alleged was that the fir e
originated on defendants' property and was allowed to escap e
to the injury of plaintiff 's property. The defence might deny
this, and alternatively allege that the fire had an accidenta l
beginning. If they should fail to prove this the plaintiff must
succeed irrespective of any question of negligence. The ques-
tion of negligence could only arise should the defendants prov e
accidental beginning, and the plaintiff prove negligence in

control.
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I think the learned judge was in error in withdrawing from COURT OF
APPEAL

the jury the question of responsibility for the beginning of th e

fire, but there is no appeal by the plaintiff upon this point . 192 5

That being the case, the question on this appeal is limited to Oct . s .
the one submitted to the jury, namely, were the defendants

COATE S
negligent in the control of the fire ? The jury must be assumed

	

v
to have founded their verdict of liability on that issue alone,

MAYO SIN(3 H

and hence there was no decision of the issue withdrawn fro m

them. If the plaintiff wished in this appeal to rely upon mis-
direction, he should have raised the question in a cross-appeal ,
and asked for a new trial in case the judgment were reverse d
on the issue tried .

The question of negligence in not controlling the fire involve s
questions of law and fact . The defendants contended that under
the Forest Act the fire warden or his subordinates had authority
to take charge of the fire and oust the defendants from contro l
of it, and that that was done here . That is a question of con-
struction of the Act . It is expressly declared that the Act shal l

not interfere with civil liability for injury to other persons. If

defendants are right in their contention, then the Act might on
their own submission affect the civil rights of others. They

MACe .DONAL DL v

say "we are not liable because the fire warden was in control . "

In other words, they claim they were relieved of all responsi-
bility as soon as the forest officials took control of the fire o r
interfered in the matter. This question has two aspects : If
neither the defendants nor those assisting them, the fores t

officials, were negligent, then the question of the right of control
is unimportant . If the officials were guilty of negligence which
defendants could have prevented	 or of omissions which
defendants could have made good, then I think they were
responsible. The independent act of the officials not controllabl e
by the defendants would be acts for which defendants could
not be held accountable . They would be accountable for thei r
want of care when there was no authorized interference by th e
officials . The true scope of the Act in its relation to th e
powers of fire wardens is not very well defined, but my inter-

pretation, except as to section 115, which does not affect this
case, except in aiding construction of the rest of the Act, is, tha t

18
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notwithstanding the assistance or the unauthorized interference
of the forest officials, if defendants have failed to use reasonable

1925 care to prevent the escape of the fire, they are responsible for
Oct . 6 . the injury done to others. Section 113, far from relieving ,

because of official assistance, the occupier of the lands from th e
duty of controlling fires originating thereon, casts the burden
upon them of controlling the fires at their own expense and with

their whole force of men, if required. Section 114 renders
liable to penalties any such persons who refuse or neglect to do

their utmost to control such fires . Section 117, which was much

relied upon by defendants' counsel, merely gives employees o f
the forest branch power to enter upon lands in the performanc e
of their duties and imposes penalties upon those obstructin g
them. It does not, I think, give them absolute control of a fire ;

it merely provides that the officials are not to be obstructed in
their duties of patrol and fire prevention. Section 118 gives
the officials power to summon assistance and provides for th e
punishment of those who refuse it .

There is nothing in all this from which a necessary inferenc e

must be drawn that these officials may take control of the fir e

COURT OF

APPEAL

COATE S
V.

MAYO SINGH

MACDONALD ,
C .J .A. to the exclusion of the occupier of the land . I think that the

officials are to assist the occupier and may exercise powers fo r
compelling others to assist, and may require the occupier to d o

certain acts, such as to stop all industrial operations and to call
out his force of men, but there is nothing in the Act to off-se t
the clear declaration or the obligation at common law, that the
occupier is primarily responsible for the control of the fire ;
there is nothing in the Act to relieve him of his obligation to
others .

Then is there evidence upon which the jury might legally
find negligence on defendants' part? As the case comes to u s
the burden of proving negligence is on the plaintiff. Has he
discharged it ?

The plaintiff's witnesses, I think, failed to make out a case
of negligence . True, one of them said that between the 27th o f
June and the 5th of July, the date on which the plaintiff' s
property was destroyed, he had seen 18 or 20 men shiftin g
track and the suggestion is, that these men should have been
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fighting the fire. This is very indefinite and hardly of a COURT OF
APPEAL

character upon which to found a verdict of negligence . It was

	

_

not shewn that they were defendants ' men, nor that the track 192 5

was on defendants' land, though there is a strong suspicion of Oct . 6.

that, but the verdict cannot be supported upon suspicion . The COATES

witnesses for the defence, however, gave evidence, which in my

	

V.
MAYO SING H

opinion, is sufficient to sustain the verdict .

Three distinct fires are mentioned ; No. 1, that of the 11th

of June, may be eliminated from consideration, since it wa s
completely extinguished on the 15th of June ; number 2
originated on the 26th of June, and notice thereof was given by

defendants upon that day to Porteous, the deputy fire warden,
whose district the fire was in, and who arrived on the scene at
about 5 o 'clock in the afternoon . He put on a small patrol for
the night. Up to that time the defendants appear to have done

nothing of their own motion . What they should have done at

least, was to have had water there for the pump which they
expected the official to bring. Next morning, the 27th, Porteous
saw the beginning of No . 3 fire, which turned out to be th e
most serious of the two ; it is supposed to have resulted from
a spark emitted by a locomotive of defendants which was pro- MaC A

ALn'

ceeding to another part of the property for the purpose o f
bringing down a tank with which to get water to assist in puttin g
out No. 2, though the evidence of Porteous and the pump-
man, Kingseote, do not harmonize on this point. The locomotiv e
is said to have been sent out at the request of one of Porteous' s
subordinates . Porteous recalled the locomotive to the mill to
take the water and the pump to this No . 3 fire. He then
ordered the mill to be closed down, which was done, and took
a number of defendants' employees to the scene of No . 3
fire. The whole 135 men were said to have been called out, bu t
what they were doing, other than what I shall state presently,
does not appear.

Having decided that No. 3 fire could not be put out by the
pump and tank, Porteous told Mayo to take the men and ge t
his donkey engine and equipment, some considerable distance
away, out . He explains this direction or permission by saying :

"When a fire gets into a logging camp near people's equipment, we don't
take the men off away from saving their own private property ."
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The saving of defendants' property having occupied the da y
and most of the night, Porteous then made a reconnaissance, a s

he calls it, of the fire, and decided on a plan of controlling it .
Now the obligation imposed by the Forest Act upon th e

defendants was to do their utmost to prevent the spread of the
fire. Their obligation at common law was to take all reasonable

care to prevent the escape of the fire to the injury of thei r
neighbours . Can it be said that the jury were wrong on such
evidence as the above, in finding that the defendants had failed
to discharge even the least of these obligations ? I think not.
At a time when a large force of defendants ' men ought to have
been employed to secure control of the fire in its infancy, the y
were employed in putting the defendants' own property beyon d
risk. The jury might well infer that had the defendants or
Porteous, whichever may rightly be deemed in charge, employe d
the men, the locomotive tank, and the pump in penning th e
fire within the narrow limits of the triangle of which the logging

railway formed the two sides, they might have put it beyon d
the influence of the high wind of the 5th of July . Moreover ,
had the defendants, instead of waiting supinely for the fores t
officials to do what they themselves were bound to do, promptl y

attended to the extinguishing of No. 2 fire on the 26th when it
started to burn ; had they filled their tank on that day and had
it in readiness for the use of the fire warden and his assistants
when they arrived with the pump, is it not a reasonable inference
for the jury to have drawn that the third fire which contribute d
most to the injury, would not have been started at all ?

The two fires, Nos. 2 and 3, joined subsequently and cause d
the general conflagration of the 5th of July .

Moreover, the jury heard the evidence and the explanations
of the witnesses, who referred to the plans and sketches which

appear in the appeal book, and which I must confess I am
unable to follow wholly, by reason of the want of identificatio n

in the record of many of the places to which these witnesse s

were referring.

On all the circumstances of this case, I am unable to say tha t
the jury had not sufficient evidence upon which to find their
verdict . The appeal should be dismissed.
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MARTIN, J .A . : This is an appeal from the verdict of a jury
awarding the plaintiff $2,137 .65 for damages occasioned by a
fire being negligently allowed to spread on the 5th of July, 1924 ,
from the defendants' land to the plaintiff ' s .

It is necessary to bear in mind the exact negligence coin -

COURT O F
APPEAL

192 5
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COATE S

plained of because the case went, properly, to the jury on that mAYOSixaa
ground alone, and it is thus set up in par . 3 of the claim :

"The defendants' said negligence consisted in not properly attending an d

watching the said fires and in not taking proper steps to insure the com-

plete extinguishment thereof, or to prevent said fires from spreading ,

having regard particularly to the then nature and condition of the weathe r

and season, which was unusually dry and had been so for several month s
previous . "

A small fire had started on the defendants' timber limit o n
the 26th of June, 1924, which was duly reported by them to

the proper forest branch officers pursuant to the duty impose d

by section 112 of the Forest Act, Cap . 93, R.S.B.C. 1924, and

it is beyond question, indeed it was admitted, that the said

officers were speedily upon the spot and had the fire segregate d
and under control and gradual extinguishment with a sufficien t

force of 12 men in charge of it . In the course of these opera-

tions, and pursuant to the direction of the local assistant fire
MARTIN, J .A .

ranger, Major Porteous (who had assumed control of the fire
situation and was exercising the powers conferred upon hi m
by sections 114 and 118 of said Act) the defendants, by hi s

direction on the morning of the 27th, sent their servants wit h

their locomotive along their logging railway to get a railway
water-tank on a flat car that Porteous had on a previous occasion
arranged with defendants to have available to assist him wit h
his fire pump, and in so doing a spark from the locomotiv e

started a third fire, despite the fact that the engine was properl y
equipped with an approved type of modern spark arrester whic h
had recently passed official inspection, and therefore not onl y
could no negligence be imputed to them in starting the new fire
(nor was it in fact alleged) but it originated in carrying ou t
the protective measures authorized, it is submitted, by sai d
statute for the safety of the public at large, of which mor e
hereafter .

This new fire starting in some "slashed" ground (about 1,800
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APPEAL

portions, embracing the smaller fire and requiring the calling
1925 out of all defendants' employees, 135, and others up to a total,

Oct. 6. on the 30th of June and up to the 4th of July, of about 30 0

COATED
men with such success, owing to the favourable location of th e

v

	

logging .railway and other local conditions, and still weather,
MAYO SINGH

to get it in such a state of segregated control that the said fir e
ranger in charge, after elaborately detailing his operations o f
trenching, back-firing, etc ., described the situation on the 4th
of July thus : "from the forest point of view we thought we had
that fire completely extinct" and "everything all right" afte r
taking "extra precautions" and "completely cinched," but o n

the following morning a very high and exceptional wind arose ,
with a velocity of 40-50 miles per hour, which fanned th e

smouldering fire and jumping across the said safeguards that
were deemed sufficient, got beyond the control of the fire-fighter s
and spread to the plaintiff's property doing serious damag e

thereto. The main essential statements made by Porteous ar e
confirmed by his superior, Forest Ranger Waddington, who
visited and inspected the scene of operations on the 3rd of July ,

MARTIN, J .A .
and found "a very good job" of it had been made, and also by
Mottishaw, a foreman, who was there on the 28th of June, an d

by Kingscote, assistant to Porteous, who went there on the
27th and left on the 28th at noon : these experienced persons saw
no cause for alarm in the situation, and sufficient men were ther e
to cope with it as it then appeared .

I have read through the whole appeal book with great care
to find any substantial contradiction of these statements and
I have found nothing. It must be conceded, I think, that i f

the case had gone to the jury upon the plaintiff ' s evidence alone,
they could only properly have returned a verdict in favour o f
the defendants, and I am unable to see that the defendants'
case has been weakened by their evidence given after thei r
motion to dismiss had been overruled.

Where negligence is alleged, and particularly in a case of thi s
unusual kind, under the Forest Act, it is to be expected that
the specific acts of commission or omission that are relied upo n

to constitute negligence in the circumstances would at least be
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plaintiff's counsel had not directed the attention of the Court
COATE S

and jury specifically to what he was relying on : all that they,

	

v

in effect, were told in the brief charge was that it was for them
1IAro SINGH

to determine whether or no the fire
"was negligently allowed to spread, and do the damage . Plaintiff says tha t

the negligence consisted in not properly attending and watching the fire ,

and in not taking proper steps to insure its complete extinguishment, an d

prevent it from spreading, having regard to the then nature and condition

of the weather, and season—it being alleged it was unusually dry, and ha d

been so for several months previous ."

And :
"Now what were the conditions existing on say the 3rd of July, 1924 ?

A fire started on the 26th of June ; it had not been put out . A fire was

started on the 27th day of June and it was not put out . Those fires ha d
joined in the meantime, and become a menace to the locality . They wer e
fought with a large force of men, numbering, at one time, if I remembe r
right, 300 people ; and still their success was nil ; their efforts were fruit -
less . And they know as well as you know that a fire of that nature, if i t
spread, in a locality of that kind, will necessarily do damage . So, those
are the conditions existing to which I draw your careful attention . View, MARTIN, J .A.
then, from those conditions, the amount of care that should have been exer-

cised by the defendants or by the forestry department, acting properly

enough to assist the defendants in controlling that fire so that it would

do no damage. It is a matter purely for a jury to consider, and to deter-
mine. There is not a great mass of evidence to consider . Nor is ther e

very much of a conflict of evidence, after all . "

There is no indication here of any particular instance in whic h
the fire-fighters failed to take that "amount of care that should
have been exercised" in preventing the fire from spreading, an d
the statement that "still their success was nil ; their efforts wer e
fruitless" is, with every respect, directly contrary to all th e
evidence and radically misdescribes the "conditions" ; it is
much to be regretted, in the interests of the plaintiff as wel l
as defendants, that the customary and very necessary questions
in negligence cases were not put to the jury because the answe r
to that customary one, after negligence found, viz., "If so, what
was it ?" would have, in all probability, settled the case then
and there.

I have gone into this aspect of the appeal, not because of any
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formal objection to the charge (though it was clearly not tha t
"proper and complete direction" required by section 60 of th e
Supreme Court Act) but to shew how impossible it is, legally ,

for the jury to find negligence at large instead of in particula r
in such circumstances. The only suggestion of substance tha t

has been made to us to cure this uncertainty is that on the 27th

Porteous, after calling out the defendants' men and shutting
down their mill on the outbreak of the new fire on the 27th ,
permitted the defendants to save their donkey engines an d

equipment which were threatened by the sudden expansion of
the new fire, and next day he, with his full force, continued thos e
operations noted as aforesaid which resulted in getting complete
control, as all concerned believed : it is therefore plain that the
temporary diversion of the services of a number of defendants '
men to save their property from immediate destruction, throug h
no fault of their own, had no harmful effect upon the situation.

As I view the evidence, it was impossible for the jury to sa y

reasonably (with all respect for contrary opinions) that th e
defendants failed in any respect to observe their duty to take
reasonable precautions in dealing with such a dangerous
element as fire, which was held by the Supreme Court of Canad a

in Port Coquitlam v . Wilson (1923), S.C.R. 235, 244, to b e
"an obligation to take special care"—Per Duff, J ., concurred
in by the Chief Justice and Anglin and Brodeur, JJ .—the fac t

that no one at the trial suggested in what respect the defendant s
had failed in their obligation is perhaps the best proof that the y
had not done so : the case is clearly not one of res ipsa loquitur

and in view of the full and reasonable expert explanation give n

by Major Porteous, uncontradicted, of the impossibility of
doing more to save the changed situation in the very exceptional
natural circumstances which had suddenly arisen, I am unabl e

to discover any legal ground upon which the unfortunate defend -
ants are to be held liable, however much we may lament the
uncontrollable consequences which caused serious injury to the
still more unfortunate plaintiff.

As to the cases cited, it is only necessary, from my point o f

view, in the light of the Port Coquitlam case, to note that our
decision applying it in Coryell v . Bertha Consolidated Gold



XXXVI.] BRITISH COLUMBIA REPORTS .

	

281

Mining Co . (1923), 33 B.C. 81, is based on negligent operation COURT O F

APPEAL
of a stationary engine : the decision of the old Full Court in

	

—

Bailey v. Cates (1904), 11 B .C. 62, affirmed by the Supreme 192 5

Court of Canada, 35 S .C.R. 293, on non-liability for the copse- Oct . 6.

quences arising from a high wind in Vancouver Harbour merits COATES

attention, and this is a much stronger case for the defence

	

v
MAYO SINGH

at Bar .
Such being my view of the matter, despite the careful an d

good argument of Mr. Davie, it is not necessary to consider the
effect of the unusual legal situation created by the Forest Act MARTIN, J.A.

above noted (arising out of sections 113, 114, 118 and 123 )
but as a matter of precaution I think it proper to say that, a s

at present advised, I should not, with every respect, be disposed ,
without some supporting authority, to accept the opinion
expressed by the learned trial judge thereupon .

GALLIHER, J.A. : The evidence during the trial was directed
to the defendants' negligence in allowing the fire to escape .
That was the only question left to the jury by the learned tria l

judge, and if he were wrong in deciding that was the only
question covered by the pleadings (upon which I express n o
opinion) there is no cross-appeal. Such being the course of th e
trial, we must assume that the fire was accidentally kindled an d
the jury's finding on the only question submitted to them was
that it was negligently allowed to escape . Can the verdict b e
sustained upon this ground ?

For the purpose of my judgment I can assume that if ther e
was negligence on the part of the officials of the forestry depart-
ment, that negligence was the defendants' (though I do not
decide that point) . Taking then that the acts of the forestry

officials were the acts of the defendants—were the jury justifie d
in finding negligence in controlling the fire ? The evidence o f
these officials who were experienced fire-fighters, is to the effect
that nothing more could have been done than was done to chec k

the fire and that it was due to the very strong wind that sprang
up on the 5th of July that the fire got beyond their control.
There is no evidence to contradict this—there is evidence that
some 20 Ilindoos were not working on the fire but were taking

GALLIIIER ,
J .A .
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COURT OF up steel on the logging railroad and it is suggested that if these
APPEAL
— men had been working on the fire it might have been controlled
1925 but I think when we consider that when the wind sprang u p

Oct. 6 . and the fire got out of control there were some 300 men workin g

COATES on it, that suggestion is not of much value.

"

	

I have read the evidence through twice very carefully, an d
MAYO SINGH

MACDONALD, J .A . : The fire that damaged the plaintiff' s
property started on the 27th of June, 1924 . Another fire started
on the 26th, but it would have been extinguished had not a
fresh fire started on the 27th . The evidence of Porteous that

"in the ordinary course of events we would have had that fir e
out if this [i .e ., the fire of the 27th] hadn't started," was not
disputed . This latter fire was started by sparks from a loco -
motive sent by the fire wardens of the forest branch of th e

department of lands, to get a water-tank for fire-fighting pur-

poses. The charge as developed at the trial, was not that the

defendants started the fire but that they were negligent in pre -

venting it from spreading to the plaintiff's property. Assuming

for the moment that the plaintiff makes out a case, if negligenc e

is established against the defendants, apart altogether from an y

alleged control by the forest branch, let us see in what it consists .
A witness for the plaintiff testified that on the 5th of July, whe n

the damage occurred, a track gang of 18 or 20 East Indians wer e
taking up steel from a logging railway towards the easter n
boundary of the fire area, when presumably they should hav e

been engaged in fire-fighting . There are references too by some
witnesses, that on certain occasions during the fire period, they
were in the locality and did not see anyone at work fighting the

fires. There is no direct evidence of negligence in the plaintiff' s

case, apart from these suggestions.
Mr. Davie in submitting evidence of negligence relied not s o

much on the testimony of the plaintiff's witnesses, but rather

fail to see upon what ground a jury could reasonably conclud e
that there was negligence . It certainly is not the direct evi -

GALLIHER, dence, nor is it evidence from which, in my opinion, a jur y
J .A .

could draw conclusions warranting such a finding.
I would allow the appeal .

MACDONALD,
J.A .
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negligence on the part of the officials of the forest branch in not
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having sufficient men at certain points to effectually cope with

	

192 5

the fire. The evidence shews, however, that where a small Oct. 6 .

number of men are referred to—alleged to be insufficient 	 they COATE S

were working under a leader at a certain point only ; not that

	

V .
MAYO SING H

they were the only men engaged at all points . He alleges that
there was no attempt made to protect the eastern front—that
they should have back-fired there before the 5th of July . On
the whole case, therefore, the evidence of negligence appear s
to be confined to three suggestions : (a) That at isolated points
certain witnesses say they saw no one engaged in fire-fighting
(negative evidence of little value) ; (b) that 18 or 20 East
Indians who should have been fire-fighting were removing steel ;
and (c) that the eastern front was not protected by back-firing .
As against those suggestions there is positive evidence by the
defendants or rather by the officials of the forest branch, shew-
ing that the usual and customary steps were taken in fightin g
this fire, and that nothing was left undone with the men an d
material available to control it. The fire would not have
escaped had not a strong wind arose against which human

MACDONALD,
effort was futile . Further, before the big wind arose it was

	

J .A .

blowing towards the west, and the work and back-firing wa s
properly directed to the danger points in that direction. That
explains the partial absence of effort on the eastern front .

So far as the men engaged in removing track are concerned,
there is evidence that with the ties and steel removed an excellen t
trail was formed . Their work, therefore, at the point in
question was not evidence of negligence . Indeed, it is apparent
from the whole evidence that all the available men—about 300	
in defendant s ' employ were continuously engaged in fire-fighting
at all material times under sufficient direction and supervision ,
and unless they were bound to accomplish impossibilities it i s
difficultin fact impossible	 to find fault with the cours e
pursued. Evidence of negligence must not be fanciful or merel y
suggestive . It must have a reasonable degree of definiteness, or
disclose facts from which proper inferences may be drawn.

There was, therefore, no negligence which could justify a
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finding to that effect, whether or not the defendant was acting
entirely or only partially under the control of the forest branch

officials. Even if, as suggested, the proper view is that ther e
was merely co-operation and that the defendants are not excuse d

COATES from exercising care independently of the presence of th e
v .

	

forest branch officials, I would still be of opinion, from a carefu l
MAYO S.INOH

perusal of the evidence, that there was no negligence justifying
a finding to that effect .

Mr . Davie submitted, however, that it is not necessary to

prove negligence ; that the defendants are in law responsible fo r

damage caused by a fire originating on their premises . This issu e

though possibly pleaded was not submitted to the jury . Negli-

gence in not taking precautions to prevent it from spreadin g

was relied upon. He referred to authorities shewing that one
operating a steam locomotive engine, at common law wa s
responsible for damage caused by sparks escaping, even where

negligence was negatived on the principle of Rylands v. Fletcher

(1868), L.R. 3 H.L. 330. When statutory authority was given

by Parliament to operate, liability only attached if the engin e
MACDONALD, was negligently used. It was sought to apply these principle s

J .A .
to the case at Bar, because the fire originated from a spark
emitted from a locomotive (properly constructed and operate d
without negligence) which at the instance of the officials of th e

forest branch was sent after a water-tank . There is no evidence
of statutory authority to operate the locomotive. Mr. Farris' s

answer to this contention was that the fire should be regarde d
as starting "accidentally, " and if correct it is a complete answer .
What is an "accidental" origin for fire is discussed by Mr .

Justice Duff in Port Coquitlam v . Wilson (1923), 2 D.L.R.

194 at p . 200 . A fire is not accidental if it originates through

negligence, nor if intentionally lighted . In these cases the
common law liability attaches . The statement in Addison on

Torts, 8th Ed., p. 707, that the word "accidentally" refers onl y

to fires produced "by mere chance or which are incapable of
being traced to any cause, " would appear to be sound. It is
difficult to ascribe the fire in question to "mere chance." Thi s
seemed to be recognized by counsel for the respondent . He
argued, however, that qua the defendants it should be regarded



XXXVI.] BRITISH COLUMBIA REPORTS .

	

285

as an "accidental" fire because it was started through the COURT OF
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agency of outside parties on the defendants' premises . Possibly

one reason for this suggestion was that it might be brought

	

1925

within the principle where the occupier of premises is not liable Oct . 6 .

if he could shew that the fire originated through the act of a CoATE S

stranger . It would be difficult, however, to apply that principle
MAYO . vax

when the alleged "stranger" in the present case either combined
with the defendant in fighting the fire or took entire control o f

it. The true tests applicable can only be derived inferen-
tially from the foregoing principles. I am satisfied that there
is no way of displacing the common law liability, unless by
the special circumstances arising out of the intervention of th e

officials of the forest branch in fighting this fire . Its origin is
traced not simply to fire starting on the defendants' premises, bu t
rather to fire started by this intervening authority to whos e
directions the defendants were bound to comply or suffer a
penalty for refusal . While it is not apt to term it an "accidenta l

fire," nor yet the act of a stranger, it is quite different from a
case where a fire originates on premises started by the owner o r
his servants . It could not be contended	 to use an illustration
cited by counsel for the defendants at the trial—that if a fire

MACJAALn;

brigade were engaged in extinguishing a fire on a householder' s
premises (and as in the case at Bar, did extinguish it, becaus e
the fire started on the 26th was either controlled or controllable) ,
but in the work of extinguishing it another fire was started by
the fire engine, through sparks escaping from it, it being part
of the equipment used in fighting the fire, causing damage to a
neighbour, that the householder would be responsible . That is
similar in principle to this case, and while so far as I know it
is not covered by authority, the conclusion is in keeping with
the principles of the authorities referred to and affords a com-
plete answer to the plaintiff's claim.

I do not find it necessary to decide whether or not the official s

of the forest branch were in complete control to the exclusio n

of the defendants . Forest fires are recognized by the Legis-
lature to be of so devastating a character that in the publi c

interest the Act (Cap. 93, R.S .B.C. 1924, Sec . 114) provide s

penalties against any owner who refuses to place at the disposal
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of the department his services and that of all men in his employ ,

to prevent it spreading. To place "at the disposal" would seem

to mean that they must submit to their directions . It would

appear strange if after the Act takes away from the defendant s

their own means of acting independently in fighting the fire ,
COATES

v.

	

they would still be liable for want of care in preventing it fro m
MAYO SINOII spreading. However, it is not necessary to decide that point .

I merely find that in any event there was no negligence to justify

MACDONALD, the jury's verdict, and that where the fire is started by such a n
J A intervening agency while engaged in fire-fighting—the common

law liability for fire escaping from the owner ' s premises, with-
out proof of negligence, does not attach .

I would allow the appeal .

Appeal allowed, Macdonald, C .J .A . dissenting.

Solicitors for appellants : Farris, Farris, Stultz & Sloan .

Solicitor for respondent : C. F. Davie .

MACDONALD, J. M. STEEVES DAIRY LIMITED v . THE TWIN CITY
CO-OPERATIVE MILK PRODUCERS ASSOCIATION .

Action—Cause of—Interference with legal right—Malicious intent—Justi-
fication—Restraint of trade—Injunction .

The farmers and retail milk dealers in the Fraser Valley other than thos e

already under contract with the Fraser Valley Milk Association Ltd .

desiring to better their condition formed the defendant Company fo r

that purpose. In order to attain this end the scheme was evolved of

obtaining yearly contracts with the producers of milk other than those

with the Fraser Valley Milk Producers Association controlling thei r

output . Then it was sought to have those retail milk dealers (other

than the last mentioned association) who were buying directly fro m

the producers, to execute contracts to pay over certain portions of th e

retail price received by them to the defendant . These parties termed

independent milk dealers included the plaintiff. Contracts along these

lines were prepared and meetings held which eventuated in the large r

portion of producers signing contracts controlling their output an d

J.

1925

Dec. 15 .

J. M.
STEEVES

DAIRY LTD .
v .

THE TWIN
CITY Co -

OPERATIVE
MILK

PRODUCERS
AsSOCIATION
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the majority of the independent retail dealers executing contracts . MACDONALD,

	

The plaintiff was invited to join the defendant association but refused

	

J .

to sign a contract and after endeavouring to induce him to join them ,

	

the object being to better the condition of all concerned, the defendant

	

192 5

Association wrote the plaintiff a letter advising him that if he did not Dee. 15.

sign an agreement as aforesaid, the Association would in seven day s

stop the producers with whom the Association had contracts from S
TJ

. M .

supplyingg him with milk . In an action for an injunction restraining
DAIRY Y LTD .

	

the Association from carrying out its threat, it appeared that the

	

v.
plaintiff had at this time certain contracts with certain producers for THE TWIN

the supply of milk from time to time .

	

CITY

	

Co -

	

Held, that the defendant Association had no right to interfere with and

	

MOP
ILB;

K

destroy any contractual relationship existing between the plaintiff PRODUCERS
and those supplying it with milk and the plaintiff is entitled to a ASSOCIATIO N

perpetual injunction preventing any such interference .

ACTION for an injunction restraining the defendant Associa-

tion from preventing the plaintiff Company, carrying on th e
business of milk vendors, from obtaining its supply of milk from Statement

the producers . The facts are set out fully in the reasons fo r
judgment . Tried by MACDONALD, J . at Vancouver on the 27th
of November, 1925 .

Mayers, for plaintiff.

J. Edward Bird, and Kent, for defendant .

15th December, 1925 .

MACDONALD, J . : Plaintiff is a milk dealer in the City of
Vancouver and is clamant from the Court, on the ground that

the defendant has interfered with its business, and threatens ,
unless restrained, to pursue a course of action which will caus e
it serious injury. Holt, C.J., in the beginning of the 18t h

century in Keeble v . Hickeringill (1809), 11 East 574 at p . 575 ,
succinctly stated the ground, upon which a cause of action o f
this nature is based, as follows :

"He that hinders another in his trade or livelihood is liable to an actio n

for so hindering him ."

This proposition of law is developed more fully in the judgmen t
of Alderson, B . in Hilton v. Eckersley (1855), 6 El . & B1 . 47
at pp . 74-5, as follows :

"Prima facie it is the privilege of a trader in a free county, in al l

matters not contrary to law, to regulate his own mode of carrying it on ,

according to his own discretion and choice . If the law has in any matter

Judgment
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MACDONALD, regulated or restrained his mode of doing this, the law must be obeyed .
J.

	

But no power short of the general law ought to restrain his free

discretion. "
1925

	

Lord Halsbury in Mogul Steamship Company v . McGregor,
Dec' 15 .

Gow & Co . (1892), A.C. 25 at p. 38, said : "All are free to
J . M .

	

trade upon what terms they will . "
STEEVES

	

DAIRY LTD .

	

Then Sir W. Erie, in his work on Trade Unions at p. 12,

"'

	

states the law to be that,—.
TxE TWIN

	

CITY Co-

	

"Every person has a right under the law as between himself and hi s

OPERATIVE fellow-subjects to full freedom in disposing of his own labour or his ow n
MILK

	

capital according to his will . It follows that every other person is subject
PRODUCERS to the correlative duty arising therefrom, and is prohibited from an yASSOCIATION

obstruction to the fullest exercise of this right which can be made com-

patible with the exercise of similar rights by others ."

The law is thus beyond question . Shortly stated, it woul d
appear to be that prima facie a person may carry on his trade

or business without interference from others and, if interferenc e
occurs causing damage, it is actionable unless the interferenc e
is justifiable. The first point for consideration is, whether

there has been an actual or even threatened hinderance or inter-
ference by the defendant in the plaintiff's business and the n

Judgment whether it can be justified on any tenable grounds.

Before the facts surrounding the alleged interference are dis-

cussed, it might be well to outline the fluid milk situation, and

the source of supply, from which the plaintiff obtained milk fo r

its customers. In the spring of 1925 the farmers, engaged in

the dairy industry in the Fraser Valley, other than those already

under contract to the Fraser Valley Milk Association Ltd ., con-
cluded they were selling their milk without an adequate return .

Meetings were held with a view of bettering conditions fro m

their standpoint and retail milk dealers also attended with the

object of rendering assistance . The result was the incorporation

of the defendant Company . Directors being duly elected
amongst such farmers, they sought then to effect the object i n

view, viz ., the amelioration of their condition. It was stated

that the price paid for milk in the City of Vancouver was lowe r
than any other city upon the continent . It followed, and was
doubtless contended, that the price to the consumers might b e
raised without any warranted objection on their part . This

would result in the retail dealers being enabled to pay a higher
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price to the producers . To attain this end the scheme was MACD
s
ONALD,

evolved and promoted by defendant of obtaining yearly contract s

from the producers of milk, other than those under contract with

	

192 5

the Fraser Valley Milk Producers Association, controlling their Dec. 15 .

output. Then it was sought to have those retail milk dealers,

	

J . M .

other than the last-mentioned Association, who were buying
DAIRY LTD .

directly from the producers, execute contracts, whereby they

	

v .

would, inter alia, agree to deduct from the purchase price of all CEYCO
IN

milk purchased by them, and pay over to the defendant, certain OPERATIVE

sums of money, dependent upon the retail price which might be PRODUCER S

received by them for the milk . These parties may be termed ASSOCIATIO N

independent milk dealers and included the plaintiff. Contract s

along these lines were prepared and meetings held, whic h
eventuated in a number of the producers signing such contracts ,

controlling their output, and the majority of the independen t
retail dealers, also attending and executing contracts with th e
defendent, of the nature described. At a meeting, in furtherance

of the plan of operations, held on the 29th of September, 1925 ,
the plaintiff Company, or rather C. E. Nelson, who was the

controlling spirit in this company, was invited to attend . Upon Judgment

his failure to attend the meeting, the directors of defendan t
Company early the following morning, waited upon him an d

urged the advisability of his assisting in the movement, formed,
as it was stated, in order to improve conditions and stabilize the
milk market . He declined, however, to execute any agreemen t
and desired to remain untrammeled and independent in th e
method of carrying on the business of his Company . There i s
very little contradiction between the parties as to what occurred

on this occasion . It was sought to shew that an impression wa s
made upon the directors or understanding arrived at, from the
conversation, that Nelson would eventually execute the agree-

ment that had been presented to him for that purpose . This ,
however, was in nowise proved to my satisfaction . I think the
directors were honestly endeavouring to further an object they
thought was beneficial to all concerned, including the plaintiff .
I feel convinced that when the conference was over that morning,
Nelson had not agreed to execute the agreement . The directors
may have been treated so reasonably and courteously that they

19
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MACDONALD, formed a false impression or hope, as to what the future mightJ .
_ have in store, in furtherance of the scheme, which commende d
1925

	

itself to them. It was common knowledge at the time, that the
Dec . 15 . defendant Company had obtained support from a number of th e

J. M.

	

milk producers, through agreements signed, for a supply of milk ,
STEEVES and Nelson being aware of this situation, admitted that if h eDAIRY LTD.

v.

	

were so directed by such milk producers, he would require t o

T HCITY -E COIN pay over any portion of the price to which they might b e
OPERATIVE entitled, either to the defendant or to any other person or cor -

MILg
1>oration7 to whom he was directed. This is a far differentPRODUCERS

ASSOCIATION admission or impression from the one suggested. He at no time
stated that he was agreeable to the defendant interfering with
his business by destroying or jeopardizing his contracts for a
daily supply of milk. Nelson, in a matter of supply of goods,
was in much the same position as the parties in National Phono-
graph Company Limited v . Edison-Bell Consolidated Phono-
graph Company, Limited (1908), 1 Ch. 335, who were referred
to as having sued for unlawful interruption of contractual rela-
tions in a number of cases . Kennedy, L.J., at p . 367, said :

Judgment "In each case there subsisted between the contracting parties, by virtue
of the contract, that which, for want of a better phrase, I think might b e
described as a more or less continuous course of dealing, as, for example ,
of personal service, though the case is not confined to personal service, o f
which without justification the party sued had successfully tried to
procure the rupture . "

Time wore on and further signatures having been obtaine d
both from retail dealers and milk producers, it became eviden t
to the directors of the defendant Company, that the prominent
opponent, standing in the way of the completion of their pla n
of operations, was the plaintiff. The directors were under n o
misapprehension as to Nelson's attitude and that of a few othe r
retail dealers in Vancouver. The matter was discussed at a
meeting held on the 19th of October, and drastic measures wer e
taken to effect their object . It was likely felt at the time, that
it was most essential to the success of their scheme, that th e
plaintiff should be induced to execute the proposed agreement .

The meeting resulted in the following resolution being passe d

by the directors, viz . :
"That we give Mr . Nelson or any other dairy that has not signed the
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retailers ' agreement seven days' notice by registered letter from the 20th of MACDONALD,
October that all his milk will be cut off that we had signed up unless he

	

J .

or they had signed the retailers agreement in the meantime . "

This was followed by a letter under date 20th October from
Dec. 15 .

the secretary of the defendant Company, addressed to Nelson, 	
pointing out that he was the only man "standing in the way of

SE
J. m.
Es

farmers in the Fraser Valley receiving 78% per pound butter DAIRY LTD .
fat." That the farmers were dissatisfied with this state of THE TWI N
affairs and that he could remedy it, by signing the agreement, CITY Co -

which which the other dairies had signed . It was stated, that it was MILK

not putting any hardship on plaintiff as it was only giving the AsOCIATIO N
farmers what was coming to them and gave him over 80 cents per
gallon of a spread . Further that it would put the dairy industry

in the Fraser Valley on its feet . The letter concluded by statin g
that it would be esteemed a favour if he would sign the agree-
ment, and then added :

"If you do not I am instructed to give you seven days ' notice from the

above date that all your milk which we have signed up will be stopped on

and after the 27th day of October . "

It was subsequently stated that such stoppage of the supply

of milk to the plaintiff would have amounted to 100 cans . Then Judgment

the secretary of the defendant Company telephoned Nelson an d

referred to the letter and again warned him as to the situation.
Under these circumstances, the plaintiff, instead of waiting for

its supply of milk to be substantially or even partially cut off,

as threatened, applied for and obtained an injunction which wa s
continued until the trial of the action. It had the effect of

enabling the plaintiff to continue its business without interfer-
ence. Defendant complains that if made perpetual it woul d
"inflict irreparable injury upon the defendant, " and it would

"probably be put out of business altogether." This is a peculiar
situation, unless the defendant is placing an unwarranted stres s
or improper interpretation upon the particular wording of the
injunction . The main object of such an injunction was t o
restrain the defendant from improperly interfering in the busi-

ness of the plaintiff. It is quite evident that it was particularly
intended to prevent any interference with written contracts
which the plaintiff may have had for its supply of milk from

e to time.

1925
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MACDONALD, Defendant contended that it was within its legal rights an d
J .

could, upon due notice, stop further delivery of milk by thos e

	

1925

	

with whom it had contracts controlling such supply, even though
Dec . 15 . it resulted in a substantial and serious impairment of plaintiff' s

J. M.
supply. This contention was made not only as to producers ,

STEEVES who were free to contract for such delivery through not bein g
DAIRY LTD.

bound in any way to the plaintiff, but also to those upon whom
THE TWIN the plaintiff had a right to rely for its supply, through bein g

CITY CO -

OPERATIVE under contracts with him to that effect . In this connection

PRODUCERS objection was raised to the validity of the written contracts held
AsSOCIATION by the plaintiff and while there may have been a variation from

time to time in the price under such contracts, still I think tha t
as between the parties thereto they were valid, for the time being
at any rate. There was also the "course of dealing" referred t o
by Kennedy, L .J., in National Phonograph Company, Limite d
v. Edison-Bell Consolidated Phonograph Company, Limited,
supra, which would be affected.

Aside then from the question as to legal justification or excuse ,
is the position of the defendant tenable and did it have any righ t

Judgment to act in the manner thus adumbrated ?

The facts just prior to plaintiff taking proceedings, as dis-
tinguished from impressions, that may have been gained falsely ,

are practically not in dispute. The plaintiff in a great measur e
bases its right of action and consequent redress, upon writte n
documents, and also admissions, sworn to have been made on the
the part of the defendant. My task then is to endeavour to
apply the principles of law to the facts . In support of its con-
tention defendant, amongst other cases, refers to Allen v . Floo d

(1897), 67 L .J., Q.B. 119 ; (1898), A.C . 1 ; Glamorgan Coa l

Company v . South Wales Miners ' Federation (1903), 2 K.B .
546, and Sleuter v . Scott (1915), 21 B .C. 155 . I do not think

that the principles of law in those cases as applied to the fact s
afford the defendant any support in this action . The observa-
tions of the Earl of Halsbury in Quinn v . Leathern (1901), A.C.

495 at p . 506, of a general character, before he enters upon a

discussion of Allen v. Flood, supra, have often been cited a s

indicating the inadvisability of utilizing a case, as enunciatin g

a principle of law, without close consideration and absolute
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certainty that the facts In such a case are similar to those then MACDONALD ,

under consideration and requiring decision . He said as follows :

	

—
"Every judgment must be read as applicable to the particular facts

	

1925

proved, or assumed to be proved, since the generality of the expressions
Dec : 15.

which may be found there are not intended to be expositions of the whole 	

law, but governed and qualified by the particular facts of the case in

	

J. M .
which such expressions are to be found ."

	

STEEVES

He then added, as another observation :

	

DAIRv LTD .

"That a case is only an authority for what it actually decides ."

	

THE TwiN

The defendant might, of course, obtain support from the rEaYATen%
principles laid down in Allen v. Flood, supra, if the facts bore MILK

a resemblance to those here presented . The distinction between ASSOCIATION

such case and this one becomes more apparent by comparison o f

the facts in that case, as referred to by the Earl of Halsbury in

the much more similar case of Quinn v . Leathern, supra, at pp.
506-7, as follows :

"He [Allen] simply warned the plaintiff's employers of what the men

themselves, without his persuasion or influence, had determined to do, an d

it was certainly proved that no resolution of the trade union had been

arrived at at all, and that the trade union official had no authority himsel f

to call out the men, which in that case was argued to be a threat whic h

coerced the employers to discharge the plaintiff .

Here, there was ample evidence to shew that the defendant Judgment

was taking deliberate action through its board of directors by
resolution and otherwise to compel the plaintiff to sign a docu-

ment he was unwilling to execute. They were so acting i n
pursuance of a settled policy to effect a definite purpose . They
were knowingly interfering with the contractual relationshi p

existing between plaintiff and those supplying it, with the sol e
commodity requisite for its business . Lord Macnaghten in
Quinn v . Leathern, supra, at p. 510, refers to Lumley v. Gye
(1853), 2 El. & Bl. 216, as being rightly decided and said
that such
"decision was right, not on the ground of malicious intention—that was

not, I think, the gist of the action—but on the ground that a violatio n

of legal right committed knowingly is a cause of action, and that it is a

violation of legal right to interfere with contractual relations recognized

by law if there be no sufficient justification for the interference . "

While no injury resulted to the plaintiff through the action s

of the defendant, still there was clearly undoubted evidence tha t
the defendant intended to interfere with the contracts plaintif f

had for its supply of milk, unless it accomplished its purpose,
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MACDONALD, already referred to . The evidence, to shew the amount of actual
J.

interference of a "positive and active kind" was meagre, but
1925

	

still quite sufficient to warrant a conclusion that interference ,

Dec . 15 . to the extent stated in the threatening letter, would, if possible ,

J. M .

	

be carried into effect, by the defendant .

STEEVES It is contended, however, that even if it be found that th e
DAIRY LTD .

defendant so intended to interfere, still, if it was proceedin g
THE TWIN without malice, it had a legal right, under the circumstances, t o

CITY CO -
OPERATIVE so act, even with dire results to the business of the plaintiff .

MILK

PRODUCERS

	

This defence of justification or excuse was not clearly indi-
AssocIATION Gated by the defendant in its pleading, but I allowed an amend-

ment, even after the evidence was closed, in order to enable th e

defendant to set up such a defence, and contend that it could b e
supported at law, upon the evidence adduced . This contention

was sought to be supported by a portion of the judgment o f

Bigham, J ., the trial judge in the Glamorgan case, supra . He
held, as the action of the federation, in advising and directing
the workmen, was dictated by an honest desire to forward thei r

interest and was not in any sense promoted by a wish to injur e

Judgment
the masters and that the federation and its officers were acting
without malice of any kind, therefore they had a lawful justi-

fication or excuse for what they did. This judgment was
appealed and reversed by the Court of Appeal, and such reversa l

affirmed in the House of Lords (1905), A .C. 239. Even if the

same set of facts existed here, as in the Glamorgan case, it i s
beyond question that the proposition of law advanced by th e

defendant has no weight, in the light of the judgments in suc h

case. Rufus Isaacs, K.C. (now Lord Reading), in argument
on behalf of the miners' federation, appears, according to the

report, to have presented the same argument, as is now advance d

by the defendant in this action. He stated that the question was ,

whether honest and bona fide advice and guidance given without

malice or ill-will upon request and in performance of a dut y

was a justification for interfering with a contract. He referred

to the statement of Lord Macnaghten in Quinn v. Leathern ,

supra, that interference with contractual relations was a violation

of legal right, unless there was sufficient justification for th e

interference with the controversy. In other words, "no just
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cause or excuse." He contended that the controversy turned on MACDONALD,
J.

these words and submitted that the miners' federation, in per-
formance of its duty, had simply advised the men and thus it

	

1925

had good cause and excuse for interference . The Earl of Hals_ Dec . 15 .

bury, in dealing with this contention, in his judgment at p . 244,

	

J . M .

referred to the principle of law applicable even to the criminal STEEVE S
DAIRY LTD .

law, that people are presumed to know the reasonable conse-
quences of their acts, but that it was not necessary, however, in TII E

CITY

TW
Co

IN

that case to have recourse to such presumption, as it was apparent OPERATIV E

that what the defendants were doing would necessarily cause PRODUCERS

injury to the plaintiff . Considering then this course was an ASSOCIATIO N

infliction of an unlawful injury upon the plaintiffs, he repeate d
what has already been referred to in the Quinn v. Leathem case,
that such conduct constituted an actionable wrong, unless i t
could be justified . Then discussing the matter of justification,
he said as follows :

"Now it is sought to be justified, first, because it is said that the me n

were acting in their own interest, and that they were sincerely under th e

belief that the employers would themselves benefit by their collieries being

interrupted in their work ; but what sort of excuse is this for breaking a

contract when the eo-contractor refuses to allow the breach? It seems to Judgmen
t

me to be absurd to suppose that a benefit which he refuses to accept

justified an intentional breach of contractual rights . It may, indeed, b e

urged in proof of the allegation that there was no ill-will against th e

employers . I assume this to be true, but I have no conception what ca n

be meant by an excuse for breaking a contract because you really thin k

it will not harm your co-contractor . "

In that case, it was not disputed that the miners' federatio n
had by its executive induced and procured a vast body of work -
men to break their contracts of service . It was not disputed that
the federation committed an actionable wrong, so that the sole

point to be decided was the one of justification . It was pointedly
disposed of by Lord Macnaghten as follows, at pp . 245-6 :

"It is no defence to say that there was no malice or ill-will against th e

masters on the part of the federation or on the part of the workmen a t

any of the collieries thrown out of work by the action of the federation .

It is settled now that malice in the sense of spite or ill-will is not the gis t

of such an action as that which the plaintiffs have instituted . Still less

is it a defence to say that if the masters had only known their own interest

they would have welcomed the interference of the federation ."

S.C . Lord James, at p. 250, declining to concur with the
view of the law as stated by Bigham, J ., refers to the word
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MACDONALD, "maliciously" as being often employed in criminal and civi l
J .

proceedings without proof of actual malice, apart from the

	

1925

	

commission of the act complained of, being required, and as bein g

Dec . 15 . proved by inference, drawn from the proof of the act bein g

	

J M

	

wrongfully committed. He refers to three cases of like nature ,

STEEVES viz ., Bowen v . Hall (1881), 6 Q.B.D. 333 ; Mogul Steamship
DAIRY

	

Company v . McGregor, Gow, & Co . (1889), 23 Q .B.D. 598, and
THE TWIN Quinn v. Leathem, supra, in none of which the learned judges

CITY CO-
OPERATIVE employed the word "maliciously" as being necessary in order too

	

P MRODI
K L K

	

constitute a right of action. He then deals with the "good cause
ASSOCIATION and excuse" for the alleged unlawful action which the defend-

ants committed, and even accepting their statement that the y

honestly believed that the workmen would be in a better finan-
cial condition if they followed advice given by the Federation ,

concluded on this point as follows (p. 252) :
"I think that no justification in law is established by them . The inten-

tion of the defendants was directly to procure the breach of contracts .

The fact that their motives . were good in the interests of those they move d

to action does not form any answer to those who have suffered from the

unlawful act . . . . The defendants' motives, no doubt, were that by s o

doing wages should be raised. But if in carrying out the intention th e

Judgment defendants purposely procured an unlawful act to be committed, the wrong

that is thereby inflicted cannot be obliterated by the existence of a motiv e

to secure a money benefit to the wrong-doers . "

So however honest the defendant and its directors have been

in their actions and even though they thoroughly believed tha t

the course they had mapped out for the plaintiff to pursue woul d

have been beneficial to all concerned in the milk business, I fin d

that plaintiff's rights were invaded and the motives of defendan t

afford no defence, when the plaintiff applies for relief .

It was also submitted that the defendant should not b e

restrained, because, if the parties with whom the plaintiff ha d

contracts, improperly broke such contracts, it could have recours e

against the wrong-doers for damages . This contention, however,

is of no avail as it involves the commission of a wrong. Lord

Lindley in the Glamorgan case, supra, at p. 253, says :
"Any party to a contract can break it if he chooses ; but in point of law

he is not entitled to break it even on offering to pay damages. If he want s

to entitle himself to do that he must stipulate for an option to that effect .

Non-lawyers are apt to think that everything is lawful which is not

criminally punishable ; but this is an entire misconception . A breach of
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contract would not be actionable if nothing legally wrong was involved in MACDONALD ,

the breach ."

	

.1 •

In my opinion the defendant had no right to interfere with 192 5

and destroy any contractual relationship existing between the Dec . 15 .

plaintiff and those supplying its milk, on the basis that the
plaintiff might be compensated in damages .

	

J. Nl .
STEEVEs

Then it was submitted that as no actual injury had resulted to DAIS
,'

LTD.

the plaintiff, through the action of the defendant, its application THE TWIN

for relief was at least premature . If any righ t ht possessed by the
P T

y g

	

y

	

OPERATIVE

plaintiff was in danger of being illegally destroyed or impaired p~
uCES s

by defendant, then it was perfectly entitled to avert an impend- ASSOCIATIO N

ing disaster by an application to the Court for protection . Con-

sidering the nature of its business, if the source of supply were
cut off even for a short time, it would result in serious injury .
While the mere prospect or apprehension of injury or belief t o
that effect will not be sufficient to warrant an injunction, still i f

the intention to do the act complained of be proved to exist or
if an act is threatened, which, in the opinion of the Court, i f
completed, would give a ground of action, there is a foundation
for the exercise of the jurisdiction. See Kerr on Injunctions,
4th Ed., 14, and cases there cited ; Cf. Nocton v. Ashburton

Judgment

(Lord) (1914), A.C. 932 at p. 952 :
"The Court [of Chancery] took upon itself . . . to grant injunction s

in anticipation of injury, as well as relief where injury had been done . "

"Courts of Equity will grant injunctions to restrain an admitted wron g

wherever it clearly appears that in no other proceeding can public or

private interest be fully protected" :

32 Corp. Jur. p . 48, and cases there cited .

I have no doubt that had the defendant not been prevented ,
its contemplated actions would have resulted in injury to th e
plaintiff, which would have been irreparable . I am, therefore,
of the opinion that the defendant in its efforts to solve a difficult

situation has over-stepped the mark and acted illegally . Where
a plaintiff has established his legal right and the fact of it s
violation, he is in general entitled, as of course to a perpetua l
injunction, to prevent the recurrence of the wrong, unless ther e
be something special in the circumstances of the case : Imperia l

Gas Light and Coke Company v . Broadbent (1859), 7 H.L.

Cas. 612. I might add that the question of the balance of con-
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MACDONALD, venience or inconvenience in granting or withholding the injune-
J.

tion would not be applicable in this ease .
1925

	

In granting the plaintiff a perpetual injunction restraining
Dec . 15. the defendant, I think it fitting that I should state that it i s

J. m. not the object intended to be served by the defendant Compan y
STEEVES and its members which is thus being controlled or prevented . It

DAIRY LTD.
is the manner in which such object was sought to be accom-

TIIE TwTN plished, which affords the plaintiff a ground of relief and
CITY CO -

OPERATIVE protection . Legitimate competition in trade is not illegal, even
MILK

	

if a trader aims to drive a competitor out of business by a prt ro-PRODUCERS

	

t'P
ASSOCIATION priation of the trade, provided the motive be his own gain, an d

the means he uses to this end be lawful . "The question is
whether the plaintiff [in that case] has employed unlawful
means" : Peterson, J., in Hodges v . Webb (1920), 2 Ch. 70 at
p . 88 ; C f. to this effect, Lord Morris in Mogul Steamship Com-
pany v. McGregor, Gow cC Co . (1892), A.C . 25 at p . 49, and
Cf . Lord Halsbury L .C. at p . 40 :

"I am of opinion, therefore, that the whole matter comes round to th e

original proposition, whether a combination to trade, and to offer, i n

respect of prices, discounts, and other trade facilities, such terms as wil l

win so large an amount of custom as to render it unprofitable for rival

customers to pursue the same trade is unlawful, and I am clearly o f

opinion that it is not . "

The extent to which parties, by arrangement, control or
restrict a business, with a view of meeting competition or other -
wise benefiting the trade in which they may be engaged, wa s
discussed at length in the National Phonograph Company ,

Limited v . Edison-Bell Consolidated Phonograph Company,

Limited, supra. With respect to the trade there being deal t
with, Lord Alverstone at p . 336, says as follows :

"I can see no reason why the plaintiffs are not entitled to say, We wil l

take all legitimate means in our power to prevent our instruments fro m

being sold by our competitors ."

So it is not intended to prevent the defendant within its cor-

porate rights from engaging in business, with due regard t o
the rights of the plaintiff and without improper interferenc e

with its business . The terms of the order for an injunction wil l

require close consideration and will be determined in due course .
Plaintiff is entitled to its costs .

Judgment for plaintiff.

Judgment
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RE PARKER AND THE SUCCESSION DUTY ACT .

Taxation—Succession duty—Property outside Province—Domicil within
Province—Situs of property—R .S .B .C. 1924, Cap. 244 .

Debts outside of the Province owing the estate of a deceased person who a t
the time of his death was domiciled within the Province are subjec t
to duty under the Succession Duty Act.

Quaere, the maxim mobilia sequuntur personam is strong enough in la w
to prevail over the plain language of the British North America Act
which limits the power of the Province to taxing only such property
as has its situs in the Province and that the situs is the sole test o f
its right to tax and not the domicil of the owner, i .e ., that the ques-
tion should be decided by ascertaining the domicil of the debt rather

than that of the owner .

APPLICATION for a declaration that certain debts owing to

the deceased in the way of mortgages held outside of the

Province are not subject to duty under the Succession Duty Act .

Heard by HUNTER, C.J.B.C. in Chambers at Victoria on th e

5th and 6th of May, 1925 .

Archibald, for the application .
A . D. Macfarlane, contra.

2nd December, 1925 .

HUNTER, C.J.B.C . : In In re Succession Duty Act and

Walker, Deceased (1922), 30 B .C. 549, I ventured to question

whether the "founding fathers" ever intended that propert y

situate in one Province should be exposed to taxation in anothe r
through the medium of a Latin maxim . But whether or not the y
troubled themselves about Latin maxims, thanks to the decisions
of the Courts, the mobilia maxim has become a spectre which

pursues us ever, and thus it is that the Crown is now claiming
succession duty on the ground that property, which to th e

ordinary mind would appear to be in fact outside the Province ,
is in law, within the Province because its owner had Provincial
domicil at the time of death .

If a person of ordinary understanding were to make a list o f

his properties and their locality, he would, I think, if he held a
mortgage on Alberta land, describe it as being situate in Alberta ,
but by reason of the application of this maxim by the Courts,

if he dies domiciled in British Columbia, the obligation to pay i s
situate in British Columbia, even though the mortgage calls for

HUNTER,

C.J.B .C .
(In Chambers)

192 5

Dec . 2 .

RE PARKER
AND THE

SUCCESSIO N
DUTY ACT

Statement

Judgment



300

	

BRITISH COLUMBIA REPORTS .

	

[VoL.

HUNTER, payment in Alberta . But I am unable to understand how thi s
C.J .B .C.

(In Chambers) mobilia maxim is strong enough in law to prevail over the plai n

1925

	

language of the British North America Act . It appears to me

Dee. 2.
that the British North America Act plainly limits the powe r
of the Province to taxing only such property as has its situs in

RE PARKER the Province, and that the situs is the sole test of its right to tax
AND THE

SUCCESSION and not the domicil of the owner, or in other words, the questio n
DUTY Am should be decided by ascertaining the domicil of the debt rathe r

than that of the owner . In the case of a simple obligation to

pay, there being no place of payment named, if we were t o

regard the old probate decisions that the debtor 's residence i s
the situs of the debt as inapplicable to succession duties, then
by reason of the rule of law that the debtor must seek his creditor,

the situs of the debt would be the domicil of the creditor at th e
time of death, and we would not need the maxim to solve th e
question . But I am at a loss to understand why the maxi m
should be dragged in to give an obligation to pay money at a
place outside the Province, and which therefore has its situs

outside the Province, an imaginary situs within the Province

Judgment
so as to enable the Province to tax it, especially as the Act itsel f
imposes taxes on property and not on devolutions of title or o n

persons, except as ancillary to its enforcement.

But these sons of Zeruiah be too hard for me, and while I d o
not pretend to be able to fathom the subtleties which pervade th e

decisions, I think that the net result of them is to bring the
debts in question within the clutch of the Succession Duty Act .
It may be that the securities themselves are liable in those juris-
dictions where they are registered, but it appears to me tha t

under the decisions the Province is not disabled from taxing th e
debt itself . The case of the shares is covered by In re Succession

Duty Act and Inverarity, Deceased (1924), 33 B.C. 318, which
is merely another illustration of the far-reaching effect of th e
maxim. It is, however, noticeable that in the later case of
Brassard v. Smith (1925), A.C. 371 ; (1925), 1 W.W.R. 311 ,
the Privy Council did not resort to the maxim, but based it s
decision on the ground that the shares were situate at the owner' s
domicil.

There must be judgment on all points for the Crown.
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LONDON GUARANTEE AND ACCIDENT CO. v.

DAVIDSON ET AL .

GREGORY, J.

192 5

Estoppel—Bond of indemnity—Entered into by plaintiff at request o f
defendant—Action on bond—Defendant notified—Judgment against

LONDON
plaintiff—Payment of judgment—Action against defendant on warrant GUARANTEE

to indemnify .

	

AND

ACCIDENT

The plaintiff Company at the defendants' request (the defendants giving

	

Co .

Dec . 14 .

the plaintiff a bond of indemnity to save the plaintiff harmless, etc .) DAVIDSO N
entered into a bond of indemnity . The plaintiff was sued on the bond

and notified the defendants of the action and urged them to assist i n

the defence but they gave no assistance. The Company defended the

action but judgment was given against it in the Court of King' s

Bench of Manitoba . The plaintiff appealed and notified the defendant s

but again receiving no assistance dropped the appeal . In an action

by the Company against the defendants on their bond of indemnit y

to repay the moneys paid in satisfaction of the judgment :

Held, that the judgment against the plaintiff in the Manitoba Court wa s

recovered on the bond given by the plaintiff at the defendants' request .

The plaintiff has paid the judgment and the defendants are estopped

from denying liability.

ACTION to recover the amount paid by the plaintiff Company

upon a judgment recovered against it in the Court of King' s
Bench of Manitoba, upon a bond of indemnity entered into by

statement
the defendants. The facts are set out in the reasons for judg-
ment. Tried by GREGORY, J. at Vancouver on the 17th to the
25th of June, 1925 .

McPhillips, K .C., and Miss Seaton, for plaintiff.

Mayers, and TV. S . Lane, for defendants .

14th December, 1925 .

GREGORY, J . : The plaintiff founds his action upon two

grounds : (1) A judgment of the Court of King's Bench, in th e
Province of Manitoba, third party proceedings, and (2) a bon d
of indemnity to save the plaintiff harmless, etc .

On the first ground I think it clear the action cannot be sus-

tained, for the reasons advanced in Mr. Mayers's very full and
careful argument . There is no evidence to shew what gave the

Judgment



302
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192 5

Dec. 14.

LONDO N
GUARANTEE

AND
ACCIDEN T

Co .
V.

DAVIDSON

Judgment
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Court jurisdiction over non-residents, as the defendants undoubt-
edly were. As Mr. McPhillips did not refer to the argument o r
cases cited on that point, it seems unnecessary for me to do so .

Plaintiff's second ground is that by reason of the bond of
indemnity, the notice given by plaintiff to the defendants of th e
action against it, and the judgment recovered against it, th e
defendants are now estopped from disputing their liability .

The defendants' answer is, they are not estopped and plaintiff
must now prove in this action the default on defendants' par t
which the plaintiff has had to make good . Admittedly plaintiff
has made no attempt to prove this, the defendants on the othe r
hand have adduced a lot of evidence to shew that they never wer e
in default. That whole question turns upon the grading of
certain grain loaded into the S .S. Pollock. There is no denying
that at the time of the actual loading, the defendants hel d
Government certificates of the grade they now contend th e
wheat or grain was, but some days after the loading, withou t
any notice to defendants, a grain inspector went to Buffalo, i n
the State of New York, and from an elevator took samples o f
grain which it was alleged was the grain unloaded from the S .S .
Pollock, sent these samples, by express, back to Canada, where
they were regraded at a lower grade. There appears to be n o
authority whatever under the Grain Act for such a proceeding ,
and to make matters worse, if possible, this grain was mixe d
with other grain en route to Buffalo and in the elevator there.

The plaintiff has offered no evidence of the facts . Indeed, in
the ordinary course of business it could know nothing of them .
There is evidence before me though, if admissible, that th e
council of the Winnipeg Grain Exchange supported the claimant,

~ . Bawlf Grain Company in their contention and authorized
their bringing of the action in which the judgment now in ques-
tion was recovered against the plaintiff herein . I may say that
the proceedings before the Exchange council appear according
to their own rules and regulations to have been quite irregular .

On this one-sided statement of facts one cannot resist a feelin g
of sympathy for the defendants . But on the other hand th e
plaintiff is in no way to blame for the present situation . It, a t
defendants' request, entered into a bond of indemnity. It was
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sued on that bond, it notified the defendants of the action, GREGORY, J .

invited, even urged, them to assist in the defence, but they gave

	

1925

no assistance whatever ; the plaintiff Company defended the Dec. 14 .

action presumably to the best of its ability and judgment was
LONDON

rendered against it in the Court of King's Bench of Manitoba . GUARANTE E
AND

While it is contended that that Court had no jurisdiction to ACCIDEN T

hold the defendants liable in third party proceedings, it has not

	

Co .

been suggested that that Court had no jurisdiction over the DAVIDSON

plaintiff or that the judgment of that Court against it is no t

binding upon it . The plaintiff appealed from the judgment
against it and notified the defendants, but again received n o
assistance and eventually dropped the appeal . The plaintiff

now contends that in these circumstances the defendants must ,
under their bond of indemnity, repay to it the moneys paid by

it in satisfying that judgment and it seems to inc that this con-
tention is sound. It has proved that it entered into a bond to
the Grain Exchange for the defendants ; that it was sued on tha t
bond ; that judgment was recovered against it ; that it paid th e
judgment, and that the defendants had notice of that action, an d

that the action was to recover damages for defendants' default Judgment

to the Grain Exchange. It seems impossible for me to say tha t
such a payment by the plaintiff is not clearly within the terms
of the defendants ' bond of indemnity to it .

The first case referred to by Mr. McPhillips is Duffield v .

Scott (1789), 3 Term Rep. 374, and the principle enunciate d

in it seems to have been followed consistently ever since. That
was an action on a bond . Defendant pleaded that the bond was
conditioned for performance of covenant to indemnify the
obligee from debt incurred by defendant's wife, and tha t
defendant had performed the covenants—Replication that judg-

ment was recovered against the obligee by a creditor of the wife
and he had paid the debt of which defendant had notice .
Demurrer. Held, the defendant was liable. Buller, J., at
p. 377, says :

"The purpose of giving notice is not in order to give a ground of action ;

but if a demand be made which the person indemnifying is bound to pay,

and notice be given to him, and he refuse to defend the action, in conse-

quence of which the person to be indemnified is obliged to pay the demand,
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GREGORY, J . that is equivalent to a judgment, and estops the other party from sayin g
that the defendant in the first action was not bound to pay the money . "

Dec . 14
.	 not bind the defendants, that is in no way equivalent to holdin g

LONDON that they are not good as a notice to defendants . It is hard to
GUARANTEE conceive of any more explicit form of notice that could be given .

AND
ACCIDENT

	

In Smith v . Compton (1832), 3 B . & Ad. 407, Parke, J .

1925

	

While I have already held that the third-party proceedings did

Co .
v.

	

quotes with approval the language of Buller, J . above set out .
DAVIDSON

In that action the defendant had conveyed premises to th e
plaintiff and covenanted for good title . An action of formedon

was afterwards brought against the plaintiff by a party having
better title . The plaintiff compromised the action without
giving notice to the defendant of the suit . Held, that he could

recover the whole amount of the compromise and costs and that
the only effect of not giving notice to the indemnifying party
was to let in proof by him that the compromise was improvi-

dently made.

In Jones v . Williams (1841), 7 M. & W. 493, Parke, B. again

quotes with approval the language of Buller, J . in Duffield v .

Judgment
Scott . That was an action upon a guarantee contained in tw o
letters. R. J. deceased, had at defendant's request entered into

a bond. The plaintiff, R. J.'s administratrix, was sued on the
bond, and the defendant had notice but did not come in and
defend the action. The plaintiff was sued on the bond and th e
action had been stayed by the Court upon the plaintiff paying
the debt and costs . It was held that the plaintiff could recover .

The next case in chronological order is King v. Norman

(1847), 4 C.B. 884, referred to by Mr . Mayers, who says "it

was exactly this case." I cannot agree with that, for in tha t
case no notice had been given to the defendant of the previou s

suit. It is also worthy of note that none of the cases above men-
tioned was referred to in that case . It was admitted that the
plaintiff was entitled to judgment for nominal damages at least .

On the appeal judgment was not given for the defendant, but a
new trial was ordered .

The form of the pleadings and the failure of the plaintiff t o
give certain evidence were the governing factors in that cas e
and on the appeal it was held that the judgment could not be
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used to prove the amount of damages suffered . In that case the GREGORY, J .

plaintiff having been sued on the indemnity bond had submitted

	

1925

to judgment. The concluding part of the judgment referred to
Dec . 14 .

by both counsel, though rather long, is worth quoting in full
LONDO N(p. 898)

	

GUARANTEE
"The judgment was in this ease, evidence that the plaintiff had been

	

AND
sued, and, coupled with proof, or (as in this case) an admission of liability ACCIDEN T

to some extent, might lead the jury to conclude that the plaintiff had been Co
.

subjected to a bona fide pressure, by which he was forced and obliged to DAVIDSO N
pay whatever he was legally liable to pay through Strachan's default . But

whether he was legally liable to the extent for which judgment was signed ,

is a matter which could only be collected by inference from the judgment ;

and for such a purpose, the judgment could not be used, without holdin g

that a stranger to the judgment—who has had no opportunity to cross -

examine the witnesses, or to dispute the conclusions to be drawn from the

evidence—can be bound by the verdict where the judgment is after verdict,

or can be bound by an agreement made without his privity or intervention ,

between the parties to the judgment, where, as in the present case, it i s

founded on agreement . The law, we apprehend, is not so . The judgment

cannot be used for such a purpose against one who is neither a party nor

privy to it."

The difference between that and the present case is that th e
plaintiff did not submit to judgment, he strenuously opposed it
and notified the defendants of the action and they had ample

Judgment

opportunity of being present and cross-examining the witnesses
and doing or urging anything they thought fit, but they declined
to avail themselves of the privilege .

Pettman v. Keble (1850), 9 C.B. 701, was an action on an
agreement to indemnify. The plaintiff had been sued, defend -
ant had notice of the action but did nothing . Plaintiff took
advice and settled the action . The jury found that defendant
had impliedly authorized such settlement . On appeal the Court
refused to disturb the verdict . Wilde, C .J. held that as plaintiff
had taken competent advice and had under the circumstance s

exercised his best judgment and acted with reasonable caution ,
there was no ground for disturbing the verdict . Maule, J., at
p. 709, said the defendant ought to have taken upon himself th e
defence of the action, and his failure to do so invested plaintiff
with implied authority to act to the best of his judgment, an d
if necessary pay the money he did pay . Cresswell, J . disagreed ,
but Talfourd, J . agreed with the Chief Justice and Maule, J. ,

20
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GREGORY, J .

1925

saying there was evidence that the compromise was made with

defendant's authority, express or implied.

Dec. 14.

	

In Parker v. Lewis (1873), 8 Chy. App. 1044, it was held

LONDON
that where A contracts to indemnify B against a claim, and a

GUARANTEE judgment is obtained against B in an action bona fide defended
AND

	

by him and he pays the demand, A cannot be heard to contend
ACCIDENT

Co .

	

that the judgment was erroneous . Duffield v . Scott, Smith v .

DAVIDSON Compton, and Jones v . Williams, supra, were all referred to b y
the Court, while King v. Norman, supra, was not. See the

judgment of Sir G. Mellish, L.J., at pp. 1058-9, too long t o

quote in full, but I particularly refer to the latter part of what
he says on p . 1059 :

"I apprehend it [the judgment] is conclusive on account of what th e

law considers the true meaning of such a contract to be . It is obvious that

when a person has entered into a bond, or bought land, or altered hi s

position in any way on the faith of a contract of indemnity, and an action

is brought against him for the matter against which he was indemnified ,

and a verdict of a jury obtained against him, it would be very hard, indeed ,

if, when he came to claim the indemnity, the person against whom he

claimed it could fight the question over again, and run the chance o f

whether a second jury would take a different view and give an opposite

Judgment verdict to the first . Therefore, by reason of that contract of indemnity ,

the judgment is conclusive, but in my opinion it is conclusive because tha t

is the meaning of the contract between the parties, for it unquestionably i s

not the general rule of law that a judgment by A against B is conclusiv e

in an action by B against C . On the contrary, the rule of law is other -

wise . "

If this is a correct statement of the law, and I cannot doubt it ,
it disposes, I think, of the defendants' contention that the judg-
ment against the plaintiff being that of a Manitoba Court has no

effect in this jurisdiction.

Practically all the cases are referred to in Everest and Strod e

on Estoppel, 3rd Ed ., 65 ; Roscoe's Nisi Prius Evidence, 19th

Ed., 483, and Halsbury's Laws of England, Vol. 13, p . 347 ,
where it is stated that an action on a covenant of indemnity i s

an exception to the usual rule that estoppel is only binding on
privies, and Lord Ha]sbury uses almost the identical languag e

of Sir G. Mellish, L.J., in Parker v . Lewis, above set out.

Bigelow on Estoppel, 5th Ed ., 130 et seq., is to the same effect .
These authorities appear to me to establish that the judgmen t
against the plaintiff in the Manitoba Court estops the defendants .
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It was recovered on the bond given by plaintiff at defendants' GREGORY, J .

oof suretyship arisingg out of Exhibit 1, then they have
LONDON

obligation ~

	

y

	

GUARANTEE

made out their case ."

	

AND
ACCIDENT

Some question was raised about the consideration to support

	

Co .

Exhibit 95 . That instrument is under seal which imports a

	

, .
DAVIDSON

consideration .
If there is any technical difficulty arising out of the form o f

the pleadings, as suggested on the argument, I think the plead- Judgment

ings may be remodelled and the plaintiff may declare on th e
general contract of indemnity—Exhibit 1 or Exhibit 95—for i t
is all one transaction, and no one has been misled .

There will be judgment for the plaintiff .

Judgment for plaintiff.

48—B .C. Stats. 1924 Cap . 48 .

	

t1ACDONALD-
BUCHANA N

V.
The defendant Corporation is subject to and governed by the Co-operative THE VERNO N

Associations Act, section 29 of which provides that "every dispute FRUIT UNIO N

arising out of the affairs of an association between a member thereo f

or any person aggrieved, . . . and the association or a director

thereof, shall be decided by arbitration," etc . One W. who later trans-

ferred his shares in the defendent Company to the plaintiff an d

assigned to him the debts in question in this action contracted to

market his crops through the defendant Company (Local) and th e

Associated Growers of British Columbia (Co-operative) and in pursu-

ance thereof for the years 1923 and 1924 his crops were delivered to
the Local and forwarded to the Co-operative for sale. The proceed s

of sales after certain deductions, were returned to the Local, who

made certain deductions before handing over the balance to th e

request, and plaintiff has paid that judgment . It falls within the 1925

terms of Mr. Mayers' s admission on the argument, viz ., "that
if plaintiff can shew that this payment was made under the

Dec . 14.

MACDONALD-BUCHANAN v . THE VERNON MCDONALD, J .

FRUIT UNION.

	

1926

Contract—Associated growers—Sale of crops—Arbitration—Wrongful Jan . 5 .

retaining of proceeds of sales—Action to recover—R .S .B .C. 1924, Cap .



308

	

BRITISH COLUMBIA REPORTS.

	

[Von .

1926

	

Weld, that as the disputes referred to in the above section are those whic h

Jan . 5.

	

arise between the Association and a member as a member, and do

not apply to collateral contracts which may arise between a membe r
MACDONALD-

	

and the Association, this action is properly brought .
BUCHANAN

Section 11 of the contract provides that "there shall also be retained (b y
v.

THE VERNON

	

the Local) if deemed advisable, a reserve fund or funds necessary t o

FRUIT UNION meet contingencies or the better to enable the Local to finance o r

operate its business ; there shall also be retained any moneys due

the Local for material or supplies furnished or moneys advanced t o

the grower or any other indebtedness or any other obligation due the

Local the same to be first lien upon the balance due the Grower by

the Local ." The defendant retained three items objected to by the

plaintiff. The first out of the 1924 crop to purchase shares in a

storage company in which the defendant and its members had share s

the money being used to pay off a mortgage on the storage company

which was a subsidiary company. The second item was reserved ou t

of the 1923 crop as a basis of a contingent reserve fund but this wa s

done in 1924 . The third, which was part of the proceeds of the 1924

crop, was used in the purchase of packing-houses. The defendants

claimed that all three items could be charged under said section 11 o f

the contract.

Held, as to the first item, that there is no power to use the plaintiff' s

money to purchase shares in another company . As to the second item,

that the defendant cannot take money in respect of the 1923 crop t o

provide for a reserve for those who might be members for later years.

As to the third item it was the intention under the contract that pro -

vision should be made for packing-houses by the central organization

and that the burden should not be placed on the Locals . The plaintiff

is therefore entitled to recover on all three items.

A CTION by the plaintiff as assignee of Lord Woolavington ,
formerly carrying on business as a fruit grower in British

Columbia under the name of Coldstream Ranch under deed o f

assignment of the 25th of January, 1925, of which the defendan t

received due notice. By agreement in writing of the 22nd o f

February, 1923, Lord Woolavington agreed with the defendan t
and the Associated Growers of British Columbia Limited tha t

Statement certain fruit owned by him should be delivered to the defendan t
for shipment to the Associated Growers as selling agents an d
that the proceeds of sales should be remitted to the defendan t
for payment over to Lord Woolavington after deduction o f
certain sums therein specified . The plaintiff claims that unde r
the agreement in 1924 certain boxes of fruit were delivered to th e

MCDONALD,J .

	

plaintiff who brings this action to recover three amounts he contend s
were improperly retained by the Local.
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defendant which were forwarded to the Associated Growers and ascnoNALD,J .

sold and the proceeds thereof were remitted to the defendant who

	

1926

paid over part of the proceeds but wrongfully deducted certain Jan. 5 .

sums other than those specified in the agreement, amounting to
MACDONALD -

$575 .30 ; that from fruit deliveries in 1923, the sum of $562 .78 BUCHANAN

was wrongfully deducted ; and from further deliveries in 1924,

	

v
THE VERNON

not included in the above the sum of $864 .50 was wrongfully FRUIT UNION

deducted. The further necessary facts are set out in the reasons
for judgment . Tried by MCDoNALD, J . at Victoria on the Statement

15th to the 17th of December 1925 .

Crease, K.C., for plaintiff.
Harold B . Robertson, K.C, ., for defendant .

5th January, 1926 .

MCDONALD, J. : The plaintiff sues to recover three amount s

of money, referred to throughout the case as items 1, 2 an d

3, which amounts were received by the defendant Corpora-
tion from the Associated Growers of British Columbia, Limited ,
the first and third items being a part of the proceeds of the sale

of plaintiff's fruit for the year 1924, and the second item bein g

part of such proceeds for the year 1923 .
It is admitted that the defendant received the amounts i n

question, but it is contended that under the contract between the
parties, Exhibit 1, the defendant was entitled to retain and t o
use such moneys in the manner hereinafter mentioned .

The defendant Corporation was incorporated under th e

Agricultural Associations Act of 1911, and is now, and was at
all times material to this action, subject to and governed by th e
Co-operative Associations Act, now R .S.B.C. 1924, Cap. 48.

There is also a special Act, chapter 48 of the statutes of 1924 ,

which relates to the defendant and the Associated Growers of
British Columbia, Limited, and which ratifies and validates th e

form of contract in question in this action, and contains various
provisions relating thereto.

The plaintiff claims as assignee of Lord Woolavington, wh o
by assignment in writing through his attorney in fact, F . E. R .
Wollaston, transferred his shares in the defendant Company to
the plaintiff and assigned the debts in question in this action.

Judgment
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McDONALD,J . Notice in writing of that assignment was duly given befor e

1926

	

action brought. Mr. Wollaston, when he executed the assign-

Jan . 5 . ment in question, held two powers of attorney, each bearing dat e
the 25th of May, 1921 . One such power of attorney gave

CnoNALn- authorit
y

to execute such assi gnment while the other did not .
BUCHANAN

	

b

v .

	

After action brought a deed of confirmation was executed by
THE VERNON
FRUIT UNION Lord Woolavington confirming the assignment previously made .

Mr. Wollaston in giving evidence stated in error that he executed
the assignment under that power of attorney which as a matter

of fact, contained no such power, and it is therefore contended
that the assignment is invalid. It seems to me there is nothin g
in this contention, and for two reasons : first, because the con-

firmation constituted a ratification and would relate back to the
date of execution of the assignment, and secondly, because inas-
much as Mr. Wollaston did in fact possess the authority unde r
one power of attorney, it matters not that he stated in error that
he executed the assignment under the other power of attorney.

It is contended that there is no jurisdiction to entertain this
action by reason of the provisions of section 29, of the Co-opera -

Judgment Live Associations Act, which section provides as follows :
"Every dispute arising out of the affairs of an association, between a

member thereof, or any person aggrieved who has for not more than si x

months ceased to he a member, or any person claiming through such

member or person aggrieved, or claiming under the rules, and the associ-

ation or a director thereof, shall be decided by arbitration (which shall be

under the Arbitration Act unless the rules prescribed some other method) ;

and the decision so made shall be binding on all parties, and may b e
enforced on application to a County Court, and unless the by-laws other -

wise provide there shall be no appeal from such decision. "

At first blush it might appear that the present dispute is on e

arising out of the affairs of the Association, between a membe r
thereof and the Association, and is therefore governed by said

section 29. After a perusal of the authorities, however, I am

satisfied that such is not the case . I have read the variou s
authorities cited by counsel, and in my opinion it must b e
concluded that the disputes referred to in the section are those
which arise between the Association and a member as a member ,

and are not such as arise in respect of a collateral contract which
happens to have been made between a member and the Associa-

tion. I am quite unable to distinguish this case from Farmer v .
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Giles (1860), 5 H . & N. 753 . There the words were, "all dis- MCDONALD,J.

putes which might arise concerning the affairs of the company " ; 1926

here, the words are "every dispute arising out of the affairs of Jan. 5 .

an association." See also Morrison v . Glover (1849), 4 Ex.

430 ,; Mulkern v . Lord (1879), 4 App. Cas . 182, and Municipal
1B ACDONALD

NUCaANA
-

Permanent Investment Building Society v. Richards (1888),
THE VERNO N

39 Ch.D . 372 . It is to be noted, of course, that some of these FRUIT UNION

cases referred to special statutes in England relating to Friendly

and Building Societies, but it seems to me that all the cases go

to shew that at Common Law a dispute such as that in questio n

in this action, would, notwithstanding the prohibition referre d

to in section 29, be tried by the ordinary Courts .

Now, as to the merits : Briefly, the contract in question pro-
vides that the grower shall "market" his crop through th e

defendant Company (referred to as the Local), and the Asso-
ciated Growers of British Columbia Limited (referred to as th e

Co-operative) ; that deliveries should be to the Local and thence

forwarded to the Co-operative for sale ; that after certai n

expenses of sale and certain other amounts were deducted ,

returns should be made to the Local, who also were entitled to Judgment

make certain deductions before handing over the final surplu s

to the grower .

Admittedly all three amounts in question were received b y

the Local from the Co-operative, and in my opinion immediately

such amounts were received they were held by the Local a s

trustees for the grower, subject, however, to the inquiry as to

whether or not the Local was justified under its contract in

diverting these amounts to other uses .

The defendant relies upon section 11 of the contract as justi-
fying the course which it took . That section reads as follows :

"11 . There shall also be retained, if deemed advisable, a reserve fund or

funds necessary to meet contingencies or the better to enable the Local t o

finance or operate its business ; there shall also be retained any money s

due the Local for material or supplies furnished or moneys advanced t o

the Grower or any other indebtedness or obligation due the Local, the sam e

to be first lien upon the balance due the Grower by the Local . "

As to item No . 1, $575.30, the defendant used this amount
to purchase shares in the Vernon Storage Company, Limited ,

in which company the defendant and its various members held
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COO N
BUCaAxAN to free the latter property from a mortgage . The power t oBU

v

	

purchase packing houses, I will discuss later, but so far as th e
THE VERNON
FRUIT UNION Present item is concerned, it seems to inc the simple answer i

s that there is no power in the defendant to use the plaintiff's
money to purchase shares in another company, no matter wha t
the motive might be in so doing. There will be judgment for
the plaintiff for this amount.

As to No. 2, $562 .78, it was provided by the contract that
final returns for each year's crop should be made by the 1st o f
June of the following year, so that the returns for the crop o f
1923 should be finally paid over to the grower on or before 1s t
June, 1924. The sum now in question was received by the
defendant on June 20th, 1924, and ought to have been imme -
diately paid over. It was, however, retained by the defendan t
company and finally the company passed a resolution whereb y

Judgment it was determined to use this sum, along with similar sums hel d
for other growers, as the basis of a contingent reserve fund ,
which it was determined to set up and which the defendant com-
pany had undoubted authority to set up under section 11 of th e
contract . The plaintiff's objection, however, is that in setting
up such a reserve fund, the defendant must make deduction s
from the proceeds of the current year's crop and not from tha t
of the preceding year ; that inasmuch as the personnel of mem -
bers varies from year to year, and different qualities an d
varieties of fruit delivered vary from year to year, it wa s
inequitable and unfair that a deduction of so much per box o f
the 1923 crop should be made in order to set up a fund as a con -
tingent reserve. I think this contention is correct . Everything
about the contract goes to shew that it was intended and properly
intended, that each year's crop should be dealt with separately,
the scheme being that all the members should pool their product,
share the expenses of marketing and receive the proceeds. It is
conceivable that the members for 1923 might be entirely differ-
ent people from the members of 1924 and succeeding years . I

MCDONALD,J . a large amount of stock. The money when paid to the Storage

1926

	

Company was used by it to pay off a mortgage, and it is con -

Jan. 5 . tended that the defendant had power to purchase packing-house s
and was therefore justified in assisting its subsidiary company
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think there is nothing whatever in the contract to justify taking

the money belonging to members in respect of the 1923 crop t o
provide a reserve fund for those who might be members in late r

years . This being my view it is not necessary to deal with th e
contention that it was inequitable and unfair to make a deduc-
tion at a rate per box instead of on a percentage of the net pro-
ceeds of each member's crop . It follows that there will

judgment for the plaintiff for this amount .

Item No. 3, $864.50. This amount represented a part of the
proceeds of the sale of the crop of 1924, and this amount wit h

other similar amounts accruing due to other members was used

in the purchase of packing-houses. The plaintiff objects to thi s
for two reasons—firstly, because the plaintiff is what is known

as a "grower-packer," that is, a grower who owns and uses hi s

own packing-house as distinct from an "inside grower" who has
no packing-house on his own land and is entirely dependent on
the packing-houses owned and used by the defendant ; and

secondly, because in any event, there is no power under the con -
tract for the defendant to use plaintiff 's moneys for packing-
houses . Inasmuch as I think the second point is well taken, it Judgment

is not necessary to deal with the first, though there is much to b e
said in that regard . The contract in question, to my mind,
spews clearly by section 4 of the membership agreement, an d
section 4(e) of the marketing agreement, exactly what wa s
intended in the way of providing packing-houses . The intention

was that these should be owned by the central organization, an d
should be available for the use of various Locals ; what has been
done here results in the burden being thrown on the Local to a n
extent that was never intended .

The defendant contends that there was authority under section
11, which, for the purpose of the present discussion, may be
read as follows :

"There shall also be retained, if deemed advisable, a reserve fund o r

funds, the better to enable the Local to operate its business . "

It is said that if the Local decided it could better operate it s
business by purchasing packing-houses, it could make the neces -

sary deductions to provide a reserve fund for that purpose . For

the reason stated, that I think the whole question of packing -

313

MCDONALD, J .

192 6

Jan. 5 .
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MCDONALD,J . houses was disposed of by sections 4 and 4(e), and for th e

1926

	

further reason that I think section 11 did not contemplate th e

Jan . 5.
building up of a reserve fund for the purpose of purchasing

buildings, I think the defendant's contention cannot prevail .

There will be judgment accordingly for the plaintiff for all

Judgment for plaintiff .

McFETRIDGE v. CANADIAN PACIFIC RAILWAY
COMPANY .

MCFETRIDOE
v.

CANADIAN The plaintiff was a passenger on the railway from Spokane in the State o f
PACIFIC Washington to Rossland, B .C . He had to change cars at Yahk, a

station on the Crow's Nest branch of the defendant Company, and o n

arrival there was required to change from one car to another in the

railway yard . Through improper information he got confused and

missed his connection . He then proceeded through the railway yard

in search of a hotel and while on the way through was run into by a

ear and injured. On the trial of an action. for damages the jury' s

answers to questions were unsatisfactory .

Held, that as it was apparent that the jury intended to find for th e

plaintiff and the Court would necessarily have to again go over th e

ground involving a discussion of the defendant 's negligence at the

time the plaintiff was injured and neither counsel requested it, it

would be unfair to send them back to explain or amplify their answers .

Held, further, on the contention that the plaintiff was a trespasser in th e

defendant's railway yards at the time he was injured, that in fac t

he was an invitee, as the defendant at the time was using the railwa y

yard, and not the platform at the station, for the transfer of pas-

sengers, and had a right to expect a reasonable amount of safety in

moving about the yards .

Indermaur v . Dames (1867) , L.R . 2 C .P . 311 followed .

Held, further, that as no exception was taken to the verdict by eithe r

MACDONALD-
BUCHANAN

v.

	

three amounts claimed .
THE VERNON
FRUIT UNIO N

MACDONALD ,
J .

192 6

Jan . 7 .
Damages—Negligence—Railway yard—Passenger run down—Jury's find-

ings—Sufficiency—Intention to find for plaintiff apparent—Trespasse r
—Invitee .

Rv. Co .
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counsel the plain intention of the jury should be given effect to and MACDONALD ,

their findings be considered as a general verdict in favour of the

	

J.

1926

ACTION for damages for injuries sustained by the plaintiff 	 Jan. 7 .

by reason of the negligence of the servants of the defendant MCFETRIDG E

Company . The facts are set out in the reasons for judgment . CANADIAN

Tried by MACDONALD, J. at Cranbrook on the 6th of November, PACIFIC

1925 .

	

RY. Co.

Ross, I .C ., for plaintiff .
Spreull, and Greaves, for defendant.

7th January, 1926 .

MACDONALD, J . : Plaintiff was a passenger travelling by the
Spokane International and the Canadian Pacific Railway from

Spokane to Rossland . He required to change cars at Yahk, a
station on the Crow's Nest branch of the latter Railway . He
complains of the lack of system in making a transfer at that
point and particularly of the meagre and insufficient information ,

and accommodation, afforded to passengers for such purpose .
According to the evidence, he was misinformed, as to the action
he should take after he had arrived in the railway yard at Yahk.
Instead of being landed at a platform, he was required to chang e

to and fro from one car to another while the cars were in suc h
yard . It appears to have been a confusing place for the averag e
passenger to change cars . The result was that he missed hi s
connection for Rossland and eventually, after sundry efforts ,
found himself at the end of the platform at the station. On
making inquiries, in his dilemma, and seeking hotel accom-
modation for the night, being a stranger in the place, he walke d
back in the direction of the place, where he had alighted from
the car, shortly after his arrival from Spokane . In thus seeking
accommodation and going, in what appeared to him as the proper

direction for that purpose, he was run down by cars, hackin g
up in the yard, and suffered severe injuries .

It was pointed out to the jury that the plaintiff had, in giving

an account of how the occurrence took place, to assume th e
burden of sheaving negligence on the part of the defendant, caus -
ing the accident.

plaintiff.

Judgment
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Upon questions being submitted to the jury, answers theret o
were given, which were not wholly satisfactory, particularly th e

finding as to the nature of the negligence on the part of th e
defendant . Before the verdict was recorded, I gave counsel an

MCFETRIDGE opportunity of being heard, as to my asking the jury to retire
v

	

and explain or amplify their answers . See, on this point ,
CANADIAN

Herron v. Toronto R. W. Co . (1913), 28 O.L.R. 59, where a
Ry. Co . lengthy discussion took place between the trial judge and th e

foreman of the jury, in a similar situation . Neither counsel ,
however, requested me to take any action along these lines . I

considered the situation, but was loath, especially without a
request, to take the course indicated . It was apparent that th e
jury were intending to find for the plaintiff and it would b e
futile simply to ask them " to retire and further consider thei r

verdict ." I would necessarily have to again go over the ground,
which I thought, I had sufficiently covered in my instructions.
It would involve discussion of the alleged negligence of th e
defendant, particularly at the time when plaintiff was injured
and pointing out to the jury the finding which they might mak e

Judgment in this respect. I may have been influenced, at the time, by th e
opinion I now have, that such a course would be unfair .

The defendant did not call any evidence on its own behalf no r

afford any explanation as to the accident or excuse for its occur-
rence. It was submitted that the case should be withdrawn fro m
the jury, but I did not accede to the application . I did not con-
sider that the plaintiff was in the same position, for example, a s
Jewell in his action against the Grand Trunk Railway Company
(Jewell v . Grand Trunk Ry. Co . (1923), 30 C.R.C. 52 and 55) .

It was contended, at the close of plaintiff's case, and suc h
contention is repeated, that the plaintiff was a trespasser, at th e
time he was injured and thus had no right of complaint agains t

the defendant . I do not consider this contention tenable, as th e
plaintiff was properly upon the premises of the defendant, and
endeavouring, at the time, to do the best he could under a trying

situation, created, according to his uncontradicted evidence, b y

the servants of the defendant . At the time he was an "invitee"
and the rule laid down in Indermaur v . Dames (1866), L .R. 1

C.P . 274 ; (1867), L.R. 2 C.P. 311, applied to him. He was

316

MACDONALD,
3.

1926

Jan . 7 .
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not in the same position as the plaintiff, in Westen f elder v . MACDONALD,

Hobbs Manufacturing Co . Ltd . (1925), 57 O.L.R. 31 . He was

not, particularly, when you consider his state of mind and the

	

192 6

circumstances, attendant upon his journey and change of cars Jan. 7 .

at Yahk, aware of nor, at any time, in a condition to appreciate MCFETEIDGE

the dangers surrounding his efforts to seek accommodation

	

v.

over night. As defendant was using the railway yard and not
C

PACIF CN

the platform at a station, for transfer of passengers, he had a RY. Co .

right to expect a reasonable amount of safety in moving about i n

such locality .

Assuming then that the plaintiff was an "invitee" and lawfull y

at the point where he was injured, do the answers of the jur y

entitle him to judgment, or, taken as a whole, could they b e

considered as a general verdict bringing about the same result ?

Well considered and able arguments have been presented by

counsel on both sides . I should endeavour to carry out th e

intention of the jury . The answer of the jury stating the natur e

of the negligence was more general than specific . It was broad

in its terms as to the treatment meted out by defendant t o

plaintiff as its passenger . A liberal construction upon such Judgment

answer might include a finding of failure, on the part of th e

defendant, to comply with rule 102 of the "general train and

interlocking rules" and thus causing the accident. This rule

applies to the railway yard in question and requires that a flag -

man be placed in a conspicuous position at the end of the car

which ran down the plaintiff. It might mean and include a

finding that such a flagman was not placed on the car, or, i f

placed, he failed to give any warning which might have averte d

the accident . The answer to the 5th question would len d

support to such a conclusion .

Even if a man is posted, as required by the Act, it is open t o

the jury to find that he did not do what a reasonable man would

have done—O'Callaglean v . Great Northern Ry. Co. (1914), 2 0

D.L.R. 145 ; 18 C.R.C. 156 .

It is contended that, in any event, taking the questions an d

answers as a whole, coupled with the trend of the trial and th e

instructions to the jury, their findings should be considered a s

a general verdict in favour of the plaintiff . I was inclined to a
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MCFETBIDGE

v .

	

a general verdict. See on this point Dunphy v . B.C. Electric
C N

PACIFIC Ry' Co . (1919), 27 B.C. 327 and in the Supreme Court 59
RY . Co . S.C.R. 263 . In the latter Court, Duff, J . said, at p . 269 :

"There can be no practical difficulty in giving effect to this as a genera l

verdict because the instructions in the charge were quite sufficient to enabl e

the jury intelligently to return a general verdict . Had the answers been

objected to as insufficient at the time they were given, the trial judge, n o

doubt, could have presented to the jury the alternative of specifying thei r

findings of negligence more particularly, or returning a general verdict in

Judgment the usual form. No such exception having been taken, it is not, I think ,

open to the defendants to take exception to the form—albeit an unusua l

form—in which the jury have expressed their findings ."

Here, as I have mentioned, neither counsel took exception t o
the findings and they should, if possible, be given the effect

intended by the jury .
"We also fully agree that answers by a jury to questions should be

given the fullest possible effect, and, if it is possible to support the sam e

by any reasonable construction, they should be supported" :

Jamieson v . Harris (1905), 35 S .C.R. 625 at p. 631 .
Judgment should be entered for the plaintiff for $1,875 and

costs .

Judgment for plaintiff.

MACDONALD, contrary opinion, during the discussion which ensued at th e
J.

—.

	

trial, but upon further consideration, I am of the opinion tha t
1926

	

the plain intention of the jury should not be ignored by a dis -
Jan . 7 . missal of the action. Such a course would be an interference

with their verdict . I think their finding should be accepted as
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REX v. CHOW BEN .

Criminal Law—Summary conviction—Habeas corpus—Certiorari—Posses -
sion of opium and cocaine—Information—Not bad for duplicity—Can .
Stats. 1923, Cap. 22, Sec. 3(d) ; 1925, Cap . 20, Sec . 2 .

A charge for an infraction of The Opium and Narcotic Drug Act, 1923 ,

recited that the accused "did unlawfully have in his possession a drug ,

to wit opium and cocaine," etc.

Held, that to charge having "opium and cocaine" is not to charge tw o

offences and that the information is not bad for duplicity.

APPLICATION for a writ of habeas corpus with certiorai in

aid, the accused having been convicted of unlawfully having i n

his possession a drug, to wit opium and cocaine . The facts are

set out in the reasons for judgment. Heard by HUNTER,

C.J.B.C. in Chambers at Vancouver on the 13th of October ,

1925 .

Stuart Henderson, for accused.
A. D. Macfarlane, for the Crown.

21st December, 1925 .

HUNTER, C .J.B.C. : Habeas corpus proceedings to test the
validity of a magistrate's conviction under The Opium an d
Narcotic Drug Act, 1923, a certiorari being issued at th e
instance of the Crown.

The first objection is that the information is bad for duplicity .
The charge states that the accused "did unlawfully have in hi s
possession a drug, to wit opium and cocaine save and excep t
under the authority of a licence from the minister of publi c
health first having been obtained or other lawful authority con-

trary to the provisions of subsection (d) of section 3 of Th e
Opium and Narcotic Drug Act, 1923, as amnded by Cap . 20 ,
Can. Stats . 1925 ." The words "save" to "authority" are of
course redundant and the offence consists in being in unlawful
possession of any of the contraband drugs . To charge having
"morphine and cocaine" is not to charge two offences any mor e
than it would be to charge theft of both a $5 note and a $20

HUNTER ,
C .J.B .C .

(In Chambers)

192 5

Dec. 21 .

REx
v.

CHow BEN

Statement

Judgment
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HUNTER, gold piece on the one occasion . If it were so a man might b e
c .7 .s .c .

(In Chambers) plastered with a number of charges of the same character arisin g

1925

	

out of the one crime . Every trinket which he stole from a house

Dec . 21,
on the one visit could be made the subject of a separate prosecu -
tion. But in law there is only one theft of the lot and the Court

REX

	

has power to give sentence proportionate to the offence .
v .

CHOW BEN The other objections go to the make-up of the record . The
conviction clearly shews that the accused consented to be trie d
summarily being in conformity with the memorandum noted

Judgment
on the information, to wit, "summary." It also states that he
pleaded guilty although there is no note to that effect on th e
information. The sentence accords with the minute of convic-
tion entered on the information . I think the essential require-
ments of the law appear on the face of the proceedings and
therefore the application fails .

Application dismissed .
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PACIFIC COAST COAL MINES LIMITED ET AL. v .
ARBUTHNOT ET AL .

Company law—Director and shareholder—Action started in name of com-
pany on his direction—No authority—Liability of solicitors .

A defendant moved for an order compelling H . (a director and shareholder
in the plaintiff Company) to pay the remainder of the judgment deb t
and costs ordered to be paid by the plaintiffs on the final dispositio n
of the action, on the ground that he was the initiator and instigato r
of the proceedings and in fact the real plaintiff and acted without
authority in retaining solicitors to issue the writ and prosecute th e
action . His responsibility as to the judgment debt was not presse d
except as to the costs .

Held, that in cases such as this the question to be decided is whether th e
solicitor who issued the writ had authority to do so and if the appli-
cant has any remedy it lies against the solicitors who issued the writ
and not against the respondent H .

MOTION by the defendant Arbuthnot for an order to compe l
one C. P. Hill to pay the remainder of the judgment debt and
costs in this action . The plaintiff Company and two share-
holders (Bogue and Thomson) who sued on behalf of themselves
and all other shareholders brought action to set aside a certai n
debenture issue made by the plaintiff Company and for damage s
for fraud . Judgment was finally given by the Judicial Com-
mittee of the Privy Council whereby the debentures
($1,500,000) were declared null and void and Arbuthnot
recovered judgment against the plaintiffs for $139,953 .88, the
charge of fraud not being pressed . The Company became
insolvent. Bogue's executors paid Arbuthnot $30,000 in settle-
ment of the claim against him and Arbuthnot now claims tha t
Hill (a director and shareholder in the company) was th e
initiator and instigator of the proceedings and was in fact th e
real plaintiff and further acted without authority in retaining
solicitors to issue a writ and prosecute the action . Heard by
MCDONALD, J. at Vancouver on the 30th of December, 1925 .

Mayers, and J. R. Green, for the motion .
A. H. MacNeill, K.C., contra .
21

MCDONALD, J .

1926

Jan . 7 .

PACIFIC
COAST COAL

MINE S

V.
ARBUTIINOT

Statement
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7th January, 1926 .

1926

		

MCDONALD, J. : This action was brought by the plaintiff

Company and by Messrs . Bogue and Thomson, who sued on
Jan . 7 .
	 behalf .of themselves and of all other shareholders of the plaintiff

PACIFIC Company, to set aside a certain debenture issue made by th e
COAST COAL

MINES plaintiff Company, and for damages for fraud. The writ was

ARBUTIiNOT
issued 27th February, 1915 . The trial was had, accounts taken

and, after two appeals to the Judicial Committee of the Priv y

Council judgment was finally given on the 21st of December ,

1920, whereby the debentures amounting to $1,500,000 wer e

declared null and void and the defendant Arbuthnot recovere d

against the plaintiffs $139,953 .88, the charge of fraud no t

having been pressed before the Judicial Committee .

The plaintiff Company is insolvent and unable to pay th e

judgment debt and costs. The executors of the plaintiff Bogu e
have paid $30,000 in settlement of any claim against him and

nothing further has been recovered by the defendant on his judg -

ment. The defendant now moves the Court for an order com -

pelling one C . P. Hill to pay the remainder of the judgment

Judgment
debt and the costs upon the ground (to put it briefly) that Hil l

was the initiator and instigator of the said proceedings and wa s

in fact the real plaintiff and acted without authority in retainin g

solicitors to issue the said writ and prosecute the action .

I have heard a long and careful argument upon the question

of whether or not Hill had authority from any or either of the

plaintiffs to give such instructions . In the view which I tak e

of the case, it is not necessary that I should reach a conclusion

upon that question of fact, though, as at present advised, I am

under the impression that the applicant has not succeeded i n

making out any such case. For the purpose of this judgment ,

however, I am assuming that Hill was not legally authorized b y

the plaintiff Company to instruct Messrs . Eberts & Taylor t o

take the proceedings in question ; nevertheless I think there i s
no foundation in law for the present application .

Hill was a director and shareholder in the plaintiff Compan y

and was the vice-president and a substantial shareholder in
Pacific Coast Collieries Limited, which Company held nearl y

all of the stock in the plaintiff Company and had issued bonds
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of which Hill was a substantial holder. It follows from this MCDONALD,J.

that it was to Hill's advantage, as such shareholder and bond-

	

192 6

holder, that the debentures held by Arbuthnot should be set aside Jan . 7 .
and it is argued that by reason of this and of his activities in
respect of the litigation Hill was the real and substantial plaintiff

CoASTICoa L

in the action. I am quite unable to follow this reasoning . The MINES

real and substantial plaintiff in the action was the plaintiff ARBUTFINO T

Company though of course every shareholder of whom Hill was
one would profit as a result of success in the litigation in pro-
portion to their respective holdings. As the chief acting
executive officer of the plaintiff Company and of Pacific Coas t
Collieries Limited, Hill was the person who would naturall y

instruct solicitors and do what he could to represent both Com-
panies in seeing that the litigation was properly conducted.
Whether or not in law the proceedings which had been taken t o

appoint directors of the Company, and to authorize Hill to tak e
the course which he did take, were regular no one I think ca n
successfully contend that Hill did not think throughout that he
was acting on behalf of both Companies and for their benefit .
He took the advice of learned counsel on behalf of the Corn-

Judgment
parries ; the Companies passed the resolutions which Hill con-
sidered were sufficient to authorize him to proceed and, in m y
opinion, he acted throughout in good faith .

So far as the claim to make Hill responsible for the judgment
debt is concerned, I did not understand that this was seriousl y

pressed and no authority was cited for any such startlin g
proposition. The claim against him, however, for payment o f
costs, was strenuously pressed and many cases were canvasse d
by counsel upon this phase of the matter .

In Hayward v . Giffard (1838), 4 M. & W. 194, Lord Abinger ,
at p. 197 said :

"Those [meaning ejectment cases] are the excepted cases, but the genera l

rule is, that Courts of Justice have no power except over parties to th e

record ."

In La Compagnie de Mayville v. Whitley (1896), 1 Ch. 788

(strongly relied upon by the applicant) the facts were that one

Seal being a director of a company, without any authority from
the Company, took proceedings in his own name and in that o f

the company. Upon the application of the company its name
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McnoNALD,3. was struck out with costs payable by its co-plaintiff Seal . Here

1926

	

the party upon whom costs were imposed was already a "party"

Jan . 7,
to the proceedings and it is difficult to say why, under the cir -
cumstances, there should be any doubt about either the jurisdic -

PACIFic tion to impose ose costs or the justice of doingg so. In my view, thisCOAST COA L
MINEs case has no application whatever to the case now under con-

ARBUTIINOT sideration. Neither do I think that Fricker v . Van Grutten

(1896), 2 Ch. 649 has any application. That case simpl y

decides that a person added as a plaintiff, without his written
consent, will, on his application, be struck out of the proceeding s
and the costs visited on the solicitor who added him without
proper authority.

In Forbes-Smith v. Forbes-Smith (1901), P . 258 the questio n
was, whether under section 34 of the Matrimonial Causes Act ,
1857, there was power to order a co-respondent to pay the cost s

of a proceeding to which he was not a party, which proceedin g

had been consolidated with another proceeding in the same Cour t
and to which he was a party . It was claimed that there was
such power under said section 34 as well as under the Judicature

Judgment Act which provided "that the Court or judge shall have ful l
power to determine by whom and to what extent such costs are
to be paid." It was held by the Court of Appeal that no powe r

existed either at common law or under either of the statutes t o
make the order which was sought .

The strongest case relied upon by the applicant is Re Sturmer

and Town of Beaverton (1912), 25 O.L.R. 566. In that case
the real litigant put forward a man of straw to conduct a pro-
ceeding before the Court with a view to quashing a by-law an d
with the obvious purpose of avoiding liability for costs in cas e
of non-success . It was held that, under such circumstances ,
the Courts in Ontario, where the above mentioned provision of
the Judicature Act was in force, had authority to visit the cost s

upon the real litigant. In the Divisional Court, Middleton, J .
reviewed the authorities and so far as any jurisdiction, such a s
is now alleged to exist, did exist, apart from statute, I take hi s
Lordship's decision to be based upon what was said at p . 575 of
the judgment :

"In this case it is not said that Hamilton (the real litigant) `merely
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has an interest in the suit .' It is said and shewn that it is his suit and MCDONALD, d .

that he has been guilty of something in the nature of barratry and main -

tenance because, desiring to try his own right, he has procured this man

	

192 6

of straw to allow the litigation to be brought in his name ."

	

Jan . 7 .

I take it that the decision would have gone otherwise in so far

as any "inherent" jurisdiction was concerned if Hamilton had
PACIFIC

~'

	

GonsT GOAL

merely had "an interest in the suit," which after all is all that MINE S

Hill can be said to have had in the present case . It surely ARBUTHNOT

cannot be seriously contended that Hill in this case "desiring t o

try his own right . . . procured a man of straw to allow th e

litigation to be brought in his name ." The real and substantia l

plaintiff was the Pacific Coast Coal Mines Limited and, as
pointed out above, Hill happened to be but one of many wh o

stood to benefit if the litigation succeeded . I am unable to se e
that the Sturmer case can be of any assistance to the applicant.

In Richmond v. Branson & Son (1914), 1 Ch . 968 Warring-

ton, J . at p. 974 lays down the principle which appears from al l

the authorities to be the under-lying principle in cases like th e
present and that is that the question to be decided is whether o r

not the solicitor who issued the writ had authority to do so . His
Lordship says :

	

Judgment
"If a solicitor is acting without authority in an action . . . either

the plaintiff or the defendant is entitled to have that action summaril y

stayed, and to an order that the solicitor should pay the costs of th e

action as between solicitor and client . . . But the real question is

the authority of the solicitor . . . . The business of this Court could

not be carried on if one were not entitled to assume the authority of the

solicitor unless and until that authority has been disputed and shewn no t

to exist in the proper form of proceeding, namely, a substantive applica-

tion on the part of the parties concerned to stay the proceedings on th e

ground of want of authority."

Standard Construction Co . Ltd. v. Crabb (1914), 7 Sask.

L.R. 365 appears to me to be on "all fours" with the present
ease . There the managing director of a company, withou t
authority, instructed a solicitor to issue a writ on behalf of th e
company. On an application to stay the proceedings, it was
unanimously held by the Court of Appeal in Saskatchewan tha t
the proceedings should be stayed and that the solicitor (and no t
the managing director) should be ordered to pay the costs .

In Marchiori v . Fewster (1921), 30 B .C. 251 the matter
came before the Court of Appeal of British Columbia, the Caurt
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PACIFI
C COAL party to the proceedings had been visited with costs) wa sCOAST CAL L' J

MINES "admittedly the real litigant and prime and sole maintainer of
v .

ARBUTHNOT the litigation" and on that ground the judgment below wa s

upheld. Mr. Justice GALLIHER, with whom the learned Chie f

Justice agreed, stated that he preferred to adopt the reasoning
of Collins, L.J. in Forbes-Smith v. Forbes-Smith, supra, though

I take it that the basis of his Lordship's decision was that n o
such jurisdiction, as was contended for, existed under th e
County Courts Act and no such provision existed here as is con-

Judgment tained in the Judicature Act.

It would seem to me that the matter is finally put beyond any
doubt by the decision of the House of Lords in Russian Commer-

cial and Industrial Bank v . Comptoir D'Escompte de Mulhous e
(1924), 40 T.L.R . 837, in which Lord Justice Atkin's dissent-
ing judgment in the Court of Appeal (1923), 2 K.B. 630 was
upheld and the decision of Warrington, J . in Richmond v .

Branson & Son, supra, expressly approved .
It follows that, in my opinion, if the applicant has any

remedy at all, the remedy lies against the solicitors who issued
the writ and not against the present respondent, and the applica-
tion must be dismissed .

Motion dismissed.

MCDONALD,J• being equally divided. In the first place, I am of opinion tha t

1926

	

that case is entirely dissimilar to the present in this importan t

Jan . 7 . regard : that there it was proved, as pointed out by MARTIN,

J.A. at p . 254, that the appellant (the person who though not
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REX v. ROZONOWSKI .

	

MACDONALD,
J.

(In Chambers )
Criminal law—Permitting use of premises as disorderly house—Conviction

	

—Certiorari—Jurisdiction of one justice—Word "knowingly" omitted—

	

1926

Effect—Perusal of depositions—Criminal Code, Secs . 228A, 707 and 1124 . Jan. 14 .

	

The effect of section 707 of the Criminal Code is that if there is no specific

	

REX

	

direction in any Act or law requiring two or more justices then a

	

v .

complaint or information may be heard, tried, determined and adjudged ROZONOWSS I

by any one justice and this applies to an offence coming within section

228A of the Criminal Code .

A conviction for an offence under section 228A which does not state tha t

the accused "knowingly" permitted his premises to be used for the
illegal purpose described is materially defective .

The word "knowingly" having been omitted from a conviction under section

228A, on application to quash, the Court not being satisfied that th e
applicant committed an offence of the nature described, held that
section 1124 should not be applied .

While depositions cannot be used on certiorari in determining whether th e
magistrate's jurisdiction was established, an applicant who seeks t o
quash a conviction, on the ground of want of or excess of jurisdiction

may incorporate proper material and present to the Court any facts ,
whether within or outside the depositions, which would affect th e
jurisdiction of the magistrate .

When the validity of a conviction is in question an adjournment of th e
application may be allowed in the discretion of the Court at any tim e
before the conviction has been quashed in order to permit an amende d
conviction to be filed . But such an adjournment will not be allowe d
unless the Court is satisfied that a conviction could be substitute d
which would be according to the truth and supported by the facts before
the magistrate ; and on the motion for adjournment the Court should
consider all the available material including the depositions that wil l
assist it in exercising its discretion .

APPLICATION for certiorari to quash a conviction under
section 228A of the Criminal Code. Heard by MACDONALD, Jr . Statement
in Chambers at Fernie on the 15th of November, 1925.

Sherwood Herchmer, for the application.
Fisher, K.C., contra .

14th January, 1926 .

MACDONALD, J . : William Rozonowski was convicted by a judgmen t
justice of the peace and fined $200 . The conviction states, that
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MACDONALD, he did "unlawfully permit his premises to be used as a commo n
J.

(In Chambers) gaminghouse, contrary to section 228A of the Criminal Code of

19, E

	

Canada." He now seeks, through certiorari proceedings, to have

Jan . I4 .
the conviction quashed. When the application was launched ,
it was apparent, from the notice of motion, that counsel for the

the conviction fails .

Upon the conviction, information and other papers being
returned to the Court, counsel for the applicant submitted tha t
I should peruse the depositions, in support of his contention ,
that there was no evidence whatever to warrant a convictio n
under section 228A. Objection was taken to this course being
pursued as contrary to the definite judgment of the Priv y

Council in Rex v. Nat Bell Liquors, Ld . (1922), 2 A.C. 128 ;
(1922), 2 W.W.R. 30. One of the points of this important
decision is, that depositions are not part of the record and are
not available material which the Court, upon certiorari, can
consider for the purpose of quashing a conviction, once the juris-

diction of the magistrate has been established : see (1922), 2
W.W.R. 30 at p . 31 :

"It is not competent for the superior Court, under the guise of examinin g

whether such jurisdiction was established, to consider whether or not some

evidence was forthcoming before the magistrate of every fact which had to

be sworn to in order to render the conviction a right exercise of hi s

jurisdiction . "

REX

	

applicant thought, that the conviction was under section 228 of
v .

ROZONOWSKI the Criminal Code and not under section 228,1, as the ground
was taken, that a justice of the peace, sitting alone, had no juris -
diction to convict the applicant . This would have been a fata l
objection had the justice purported to act under section 228, bu t
section 228A, as enacted in 1913, and creating a new statutory

offence, did not restrict the application of section 707 of the
Criminal Code. The effect of this section is, that, if there is n o
specific direction in any Act or law, requiring two or more jus -
tices to act, then a complaint or information may be heard, tried ,
determined and adjudged by any one justice for the territoria l
division, where the matter of the complaint or information arose .
So a single justice of the peace had jurisdiction to try and con -

vict Rozonowski, if he committed an offence coming within th e

Judgment
provisions of said section 228A, and this ground of attack against
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The insufficiency or total absence of evidence being imma- MACDONALD,

terial, as affecting the jurisdiction of a convicting magistrate, is (in Chambers )

discussed at length in the Vat Bell case and authorities cited,

	

192 6
supporting such a conclusion : see (1922), 2 A.C. 128 at p.

Jan . 14 .
152 ; (1922), 2 W .W.R. 30 at pp . 50-1 :

"To say that there is no jurisdiction to convict without evidence is the

	

R
z
E

>
x

same thing as saying that there is jurisdiction if the decision is right, and RozoNowsLi I
none if it is wrong ; or that jurisdiction at the outset of a case continue s

so long as the decision stands, but that, if it is set aside, the real conclusio n

is that there never was any jurisdiction at all . This appears from the ver y

full and able discussion of all the authorities in Rex v . Mahony (1910), 2

I .R. 695 . On this point Ex parte Hopwood (1850), 15 Q .B . 121 may also

be referred to . In that case certiorari having been taken away by statute,

the Court could only interfere if the justices had convicted without havin g

any jurisdiction at all. It was alleged on affidavit that, on the particula r

summons in question, they had had no evidence before them, even of the

service of the summons. The Court held that, even so, the fact did no t
take away jurisdiction . `As to the want of evidence on matter of fact,'

says Patteson, J., `that cannot possibly take away jurisdiction : no ease

can be cited where that has ever been said.' (Ex parte Hopwood (1850) ,
15 Q .B . 121 at p . 128) . To the same effect is In re Shropshire Justices
(1866), 14 L .T . 598 . Furthermore a conviction, regular on its face, i s

conclusive of all the facts stated in it, not excepting those necessary to giv e

the justices jurisdiction, and it is from the facts stated in the conviction Judgmen
t

that the facts of the case are to be collected . "

While depositions cannot be used in the manner indicated, to
affect the jurisdiction of the magistrate, an applicant is not pre -
vented, in seeking to quash a conviction, on account of want o r
excess of jurisdiction, from incorporating in proper material ,
and thus presenting to the Court, any facts which would affec t
the jurisdiction of such magistrate, whether within, or outside ,
the depositions . Compare on this point (S.C.) p . 160 as follows :

"The matter has often been discussed as if the true point was one relating

to the admissibility of evidence, and the question has seemed to be whether
or not affidavits and new testimony were admissible in the superior Court .
This is really an accidental aspect of the subject . Where it is contended

that there are grounds for holding that a decision has been given withou t
jurisdiction, this can only be made apparent on new evidence brought ad hoc
before the superior Court. How is it ever to appear within the four corner s

of the record that the members of the inferior Court were unqualified, or
were biased, or were interested in the subject-matter? "

Being thus debarred from following the procedure, so long i n

vogue in Canada, of accepting the depositions of a magistrate,
as part of the return from the lower Court in certiorari proceed-
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MACDONALD, ings, then I must consider the conviction as it stands . Is it valid
J.

(In Chambers) on its face ?
"It is a general rule that a conviction, being an entire judgment, mus t

1926

	

be good throughout ; for if any material part be faulty it vitiates th e

Jan . 14 . whole" :

RES

	

Paley on Summary Convictions, 8th Ed., 201 .

v.

	

Before dealing, however, with this question, as to the validity
Rozoowegr of the conviction, I should refer to a portion of the writte n

argument of counsel for the Crown, that if the conviction is thu s

to be considered, then an opportunity should be afforded of filing

an amended conviction . Though upon the oral argument, n o

adjournment was sought or application made for amendment, I

might even now allow an adjournment for such a purpose, if I

thought the ends of justice required, that I should accede to suc h

an application. I might do so at any time before a conviction

has been actually quashed . See Seager 's Magistrates ' Manual ,

2nd Ed., 41 and cases there cited . An adjournment for thi s

object is, however, a matter of discretion, and, under the cir-
cumstances of this case, should not be allowed, unless I am satis -

fied that a conviction could be substituted for the one under
Judgment consideration, which would be according to the truth and sup -

ported by the facts produced before the justice. Using the

words of Lord Kenyon in Rex v. Barker (1800), 1 East 186 at

p . 188 in this respect, as to an amended or substituted conviction,

"nor is there any legal objection to this method, provided th e

facts will warrant them in stating what they do . " Compare

Alderson, B. in Selwood v . Mount (1839), 9 Car. & P. 75

at p. 77 :
"I do not see any impropriety in the magistrates drawing up anothe r

conviction in a more formal shape, provided that the latter is accordin g

to the truth, and supported by the facts of the case ."

In the same connection, Beck, J . in Rex v. Fitzgerald (1911) ,

19 Can. C.C. 39 decided that he might receive a new or substi-

tuted conviction, but added, after having considered the evidenc e

(p. 40) :
"The amended conviction must, of course, be supported by the evidenc e

and the other proceedings at the trial . The evidence is clearly sufficient

in respect of all the essentials of the offence stated in the conviction . "

While I have no right to consider the depositions upon th e

question of jurisdiction, still, I think that upon an application
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for an adjournment, for the purpose of substituting another MAcTAZ,n,
J.

conviction, I should consider all the material available, including (In chambers )

the depositions, which will assist me in properly exercising a

	

192 6

discretion in the matter. Acting on this view and upon perusal Jan . 14.

of the depositions, I do not consider that they disclose facts
Riot

which would justify me in granting the application, so I proceed

to consider the conviction as returned from the lower Court .

	

Rozorrowsx x

In the first place, does it properly allege, that the applican t

has been guilty of the statutory offence created by section 228A ?

Such section reads in part as follows :
"Any one who, as landlord, lessor, tenant, occupier, agent or otherwise,

has charge or control of any premises and knowingly permits such

premises . . . to be let or used for the purposes of a disorderly house

shall be liable upon summary conviction to a fine of $200 and costs," etc .

The side-note to this section states that the enactment covers

the "use of premises as disorderly house." Section 228 had,

previous to the enactment of section 228A, dealt with the

offence of "keeping" a disorderly house and the subsection

thereof brought within the purview of the main section, and mad e

liable as a keeper, any person, who might appear to have the car e

or management of any disorderly house . Section 228A was Judgment

plainly intended, to render liable to punishment, persons who

were not keeping or running the disorderly house but "per-

mitted " their premises to be used for such purpose . Amongs t

the essentials necessary to render a person guilty of this offenc e

"he must have charge or control of the premises" and must hav e

"knowingly" permitted such premises to be used for the purpose

described . In the conviction, which is attacked, there is n o

mention of either these essentials, so far as the applicant wa s

concerned . Of these two essentials the more important one i s

that requiring the applicant to "knowingly" permit his premises

to be used . The omission of this word from the conviction

would not be objectionable, if it were not for the fact that it i s

used in the statute and thus made an essential part of th e

offence. Paley on Summary Convictions, 8th Ed ., p. 200 says :
"Neither is the omission of the words `unlawfully' or `knowingly' an y

objection, unless either of these words be distinctly used in the Act as part

of the description of the offence."

See cases there cited . Amongst others, Carpenter v . Mason
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MACDONALD, (1840), 12 A. & E. 629 ; Regina v . The Justices of Radnor-
J.

(In Chambers) shire (1840), 9 D.P.C. 90 ; Cf . Rex v. Hayes (1903), 6

1926

	

Can. C.C. 357 at p . 360 . In the latter case reference was made

Jan . I4 . to the new offence, created by statute, of importing aliens under
	 contract into the Province of Ontario, but the Act required, i n

RE X
v

	

order to render a person liable thereunder, that he should "know -.
RozoNowsgI ingly" assist, encourage or solicit such importation. Street, J . ,

in his judgment, refers to the conviction then under considera-
tion as follows :

"In the present case the information does not charge the defendant with
having `knowingly' done the acts charged, nor is he convicted of havin g
`knowingly' done them ; so that he has not been either charged with, or

convicted of, any offence known to the law, and the conviction on its face
is clearly bad . "

So in this case, I consider the conviction materially defective
on this point and do not deem it necessary to consider the other
objection which might be advanced, that there is no allegatio n
that, in other respects, the applicant comes within the terms o f
the section in question.

Then the Crown, in the event of such a conclusion, seeks t o
Judgment invoke the provisions of section 1124 of the Criminal Code . This

involves perusal of the depositions in order that I may satisf y
myself "that an offence of the nature described in the conviction ,
has been committed, over which such justice has jurisdiction . "

I accept the views entertained by the Manitoba judges in Reg .

v. Herrett (1898), 1 Can . C.C. 510 in considering section 112 4
(then 889) . Taylor, C.J. at pp. 515-16 said :

"Now, it is one thing to decline to quash a conviction where there i s

evidence upon which a magistrate might convict and another thing t o
interfere actively and amend a conviction . To do that it seems to me that

the Court or judge must from the depositions be satisfied that if trying th e

defendant in the first instance the Court or judge would upon that evidenc e
have convicted . Had the defendant been tried before me I could never hav e

convicted him upon the evidence as it stands. "

Killam, J . at p. 519 :
"This Court is not a Court of Appeal from the convicting magistrate .

We cannot quash the conviction for being made without evidence unles s

there was a complete absence of any evidence whatever of the commissio n
by the accused of the offence charged ; and we are not to go over the

depositions with the point of a pin to search out some small break in its
continuity."

	

.

And at p . 523 :
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"Now, it is one thing to say that upon the face of the depositions there MACDONALD,

appears to have been evidence which might have satisfied the mind of the

	

J.
magistrate hearing the witnesses, and quite a different thing to satisfy one's (In chambers )
own mind, by perusal of written depositions, that an accused person has

	

1926
been guilty of an offence against the law . Not only have we not the

advantage of seeing and hearing the witnesses but we have only the sub- Jan . 14 .
stance of their evidence, or what the magistrate considers as he goes along	

to be its substance. In many eases this might be sufficient to satisfy the

	

REx
Court ; but here there was directly contradictory evidence, without such

	

v.
collateral circumstances as might enable one to decide between the witnesses . ROZONOwSK I
The minds of the members of the Court must be satisfied from a perusa l
of the depositions and we cannot tamely adopt the opinion of the convictin g

justice . We have in a measure to try the accused upon the depositions ,
giving him the benefit of any reasonable doubt ."

Adopting the course thus outlined and so perusing and con-
sidering the depositions, I am not satisfied that the applicant
committed an offence of the nature described in the conviction .
There is some evidence, which is contradicted, as to his engaging
in a game of poker and in taking a rake-off out of the pot. Aside
from the contradiction, the evidence for the prosecution, in thi s
respect even, is vague and unsatisfactory. It does not seem

sufficient, even if it were accepted, as against the contradictio n

of the applicant and the benefit of the doubt was not afforded
to him. It only tends in the direction of proving that he was th e
keeper of a gaming-house . It was not evidence supporting the

Judgment

offence covered by section 228A . The difficulty is, that even if
I were to give such effect to the evidence, and find that th e

depositions proved that the applicant was keeping a gaming-
house, then the provisions of 1124 could not be applied, as such
an offence is beyond the jurisdiction of a justice of the peac e

sitting alone. The result is that section 11'24 should not be
applied. I followed a similar course in Rex v. Castledem (not
yet reported) . I might refer to the conclusion of the portion

of the judgment of Lord Sumner in the Nat Bell case (1922) ,

2 A.C. 128 at p. 164 where, after referring to the deposition s

not being made part of the record, he added that :
"They are used as independent materials, upon which the judge mus t

uphold a conviction, which upon its face he might otherwise be bound t o

quash for irregularity, informality or insufficiency, provided that he i s

satisfied within the terms of the section . "

The conviction is defective and should be quashed withou t
costs.

Conviction quashed.
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MORRISON,J .
(In Chambers )

1926

Jan. 16.

IN R E
ESTATE OF

EDWARD
DISNEY

FARMER,
DECEASE D

Statement

IN RE ESTATE OF EDWARD DISNEY FARMER ,

DECEASED .

Succession Duty—Interest on unpaid duty—Application to extend tim e
from which interest runs—Limitation in time of application—"Impos-
sible"—Interpretation of—R.S .B .C. 1924, Cap. 244, Secs . 20 and 35 .

Section 20 of the Succession Duty Act provides "that the duties impose d

by the Act, unless otherwise herein provided, shall be due and payabl e

at the death of the deceased, and if the same are paid within six month s

no interest shall be charged but if not so paid, interest shall be paid

from the death of deceased" ; and section 35 empowers a judge of th e

Supreme Court to make an order upon the application of any person

liable for the payment of duty extending the time fixed by law for

payment thereof and also the date when interest shall be chargeabl e

when it appears to the judge that payment within the time prescribed

by the Act is impossible owing to some cause over which the person

liable has no control.

Deceased died in Texas, where he was domiciled, on the 29th of May, 1924 ,

having property both in Texas and British Columbia. Probate was

issued in Texas on the 26th of October, 1924 . The executor arrived

in Vancouver on the 8th of November, 1924, and proceeded at once t o

apply for ancillary letters of probate but owing to delays over whic h

the executor had no control probate was not granted until the 28th o f

May, 1925 . On the 14th of April, 1925, application was made unde r

said section 35 for extension of time for the payment of interest o n

the succession duty.

Held, that the application may be made notwithstanding the expiry of th e

six months' time allotted as exempt from interest by section 20 o f
the Act .

Held, further, that it should be found on the evidence that payment wa s

impossible within the time prescribed by the Act, and that there be

an order extending the time for interest to be charged to a date si x

months after the granting of ancillary letters of probate.

APPLICATION by the executor of the estate of Edwar d
Disney Farmer, deceased, under section 35 of the Successio n
Duty Act for an order extending the period from which interes t
shall be chargeable on the duties imposed on the estate . The
necessary facts are set out in the reasons for judgment . Heard
by MoRRIsoN, J. in Chambers at Vancouver on the 13th o f
January, 1926 .
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J. S. MacKay, for the application.
Buckingham, for the Minister of Finance .

16th January, 1926.

MoRRisox, J . : The late Edward Disney Farmer died in th e
State of Texas on the 29th of May, 1924, leaving property in

British Columbia which is subject to succession duty . Steps
were taken promptly to administer his affairs both in Texas an d
British Columbia, but, owing to complications and unavoidable

delays, to which I shall refer later, probate did not issue until

28th May, 1925 .

The statute, Sec . 20, Cap. 244, R .S.B.C . 1924, provides that
the duties imposed by the Act, unless otherwise therein provided ,

shall be due and payable at the death of the deceased and, if the
same are paid within six months, no interest shall be charged o r

collected thereon but, if not so paid, interest at the rate of si x
per centum per annum shall be charged and collected from th e
death of the deceased . Section 35 empowers a judge of the

Supreme Court to make an order upon the application of any
person liable for the payment of duty extending the time fixe d

by law for payment thereof and also the date when the interes t
shall be chargeable where it appears to the judge that paymen t
within the time prescribed by the Act is impossible owing t o
some cause over which the person liable has no control . An
application is now made long after the expiry of the allotte d
six months for relief from section 20, supra. The Crown in
opposing takes the objection that the application, not having
been made within the six months, is too late . Mr. Buckingham

for the Minister of Finance of the Province has confronted m e
with a formidable, puzzling argument supported by authorities .
However, I hold that the short answer is to be found in th e
judgment of the Lord Chancellor in the case of Banner v. John-

ston (1871), L .R. 5 H.L. 157 at p. 172, and in that of Lor d
Cairns, in dealing with the question of the extension of tim e
under a somewhat similar provision in the English Companie s
Act :

"In truth . . . it is entirely a narrow construction of the word

`extended' to say that extension of time must be made within the period o f

time first allotted. The time may be extended just as well after the three

335

MORRISON, J .
(In Chambers )
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MORRISON, J . weeks have expired as before. The argument assumes that the Act of Par -
(In Chambers) liament is worded in this way : No appeal shall be brought except within

1926

	

three weeks, unless the Court . . . sanctions, within the three week s

an extension of time to a longer period . But it is not so framed . "
Jan . 16 .

	

I therefore hold that the application may now be made not -
withstanding the expiry of the allotted time of six months .

As to the merits, Mr. Farmer died, in the State of Texas on

the 29th of May, 1924. His domicil was the State of Texas .

On the 13th of June proceedings were commenced to probat e
his will and on the 1st of October, 1924, the will was admitte d

to probate in Fort Worth, Texas . On 26th October the inven-

tory and appraisement re estate was filed in probate in Texas

and probate issued . On 8th November, the executor under th e

will arrived in Vancouver and proceeded without delay to obtai n
necessary information in order to apply for ancillary letter s
probate in British Columbia, and, on the 19th of November,

1924, an application was duly made for ancillary letters .
Between that date and March 13th, 1925, the finance department

had the matter of succession duty before them and, on the 13th,

the deputy minister forwarded a statement of the succession an d
probate duties payable on the estate . On March 31st, 1925, th e

solicitors for the executor were informed by the deputy ministe r

of the nature of the bond required to be given by the executor
for the payment of the said duty . The bond submitted wa s

approved by the department and forwarded to the executor i n
Texas for execution and, upon its return, was filed and, on th e

28th of May, 1925, probate was duly granted . On April 14th,

1925, the present application was launched asking for an exten-
sion of time for the payment of interest on the succession duty

pursuant to section 35 of the Succession Duty Act .

I find that payment within the time prescribed by the Act
was impossible . Impossible in the sense that the whole of the
deceased 's estate was involved in the probate proceedings, and

for the executor to be compelled to resort ad interim to methods
of financing, in order to raise sufficient to pay the problemati c

duty, would be superimposing terrors to death more ingeniou s

than those already originated by the Act .

Counsel for the Government submits that the delay was on e

1N RE
ESTATE O F

EDWARD

DISNEY
FARMER,
DECEASED

Judgment
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over which the executor had control and should not have hap- ~IRISON, J .

pened, the particular period of delay complained of being cause d
by the learned judge in Texas, who had cognizance of the matter

	

192 6

in that jurisdiction, having, as counsel put it, "indulged in the Jan. 16 .

vagary" of a hunt, of which the executor was not one of the IN RE

participants . For ought that appears on the record, it may be EEnw
STATE OF

necessary and requisite, as well for the judicial mind as for the DISNEY

body, for Texan jurists to

	

in pastimes re uirin FPM 'J)

	

participate

	

q

	

g DECEASED

steady nerve and clear eye in the use of lethal weapons. I deal
with this aspect because it was seriously put forward as one of
the grounds whereby it is sought to deprive the executor of th e
right to come in and ask for an extension of time . Apart from
the time alleged to have been thrown away, owing to the absence
of the judge, and I think, if I may presume to say so, he was Judgment

properly absent, there does not appear to be any ground upon
which the Government should or can successfully resist thi s
application.

The order will go extending the time for interest to be
charged to a date six months from the date of the granting of
ancillary letters of probate in British Columbia, viz ., 28th
November, 1925 .

Application granted .

22
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WALKER v. BRITISH COLUMBIA ELECTRI C
RAILWAY COMPANY, LIMITED .

Negligence—Collision of street-car and motor-car—Aetion for damages —
Jury finds defendant's motorman negligent—Plaintiff not licensed
driver—Action dismissed — Appeal — R .S .B.C. 1924, Cap. 177,
Sec . 9A( 1) .

In an action for damages to the plaintiff's motor-car caused by a motor -

man of the defendant Company in negligently driving a street-car int o
collision with his motor-car, the jury found that the motorman was

negligent but the trial judge dismissed the action as the plaintiff wh o

was driving his car did not have a driver's licence as required b y
section 9A (1) of the Motor-vehicle Act as enacted by B .C . Stats . 1924 ,
Cap . 33, Sec . 3 .

Held, on appeal, reversing the decision of LAMPMAN, Co. J., that the failur e
to obtain a licence under a statute containing a prohibition against
driving on the highway without a licence does not deprive the drive r

of a right of action he would otherwise have against a negligent

defendant unless the breach of the statute was the proximate cause of
the accident, judgment should therefore be given in favour of th e
plaintiff in accordance with the jury's finding .

APPEAL by plaintiff from the decision of LAMPMAN, Co. J .
of the 22nd of June, 1925, dismissing an action for damages for
negligence . At about 8 o'clock on the evening of the 28th o f
February, 1925, the plaintiff drove his car westerly from th e
Arena in Victoria. When he had reached a point about 10 0
yards from Oak Bay Junction he turned to his left and pro-

ceeded to cross the road into the Imperial Oil Station but owin g
to the number of cars going towards the Arena (where a hocke y
match was about to start) on the south side of the road he had t o
stop when he was on the south street-car track . As he turned
he saw a street-car coming east about to stop on the west side o f
the junction, but before he was able to make his way into th e
oil station, the street-car came on and ran into him. The
plaintiff claimed $245, the cost of repairs to the car. The jury
found that the collision was due to the motorman's negligence .
The plaintiff applied for a driver's licence in January, 1925 ,
and was told they were not ready. A licence was not issued t o
him until the 16th of April. It was held by the trial judge tha t

COURT OF
APPEAL

192 6

Jan . 5 .

WALKER
v.

B .C.
ELECTRIC
RY . Co .

Statement
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as he did not have a driver's licence as required by section 9A(1 )

of the Motor-vehicle Act as enacted in 1924, he was preclude d
from bringing the action and it should be dismissed .

The appeal was argued at Vancouver on the 20th and 21st o f
October, 1925, before MARTIN, GALLIHE$, MCPHILLIPS an d
MACDONALD, M.A .

Higgins, K .C., for appellant : The fact that the plaintiff ha d
no licence does not preclude him from a right of action : see
Godfrey v . Cooper (1920), 46 O .L.R. 565 ; Perrin v. Vancouver

Drive Yourself Auto Livery (1921), 30 B .C. 241 ; MacLure v .

The General Accident Assurance Co . of Canada (1925), 35
B.C. 33 ; Phillips v. Britannia Hygienic Laundry Co . (1923) ,

2 K.B. 832. The regulations as to licences do not affect civi l
actions : see Isaac Walton and Co . v. The Vanguard Motorbus

Co . (Limited) (1908), 25 T.L.R . 13 ; Grand Trunk Pacific Ry .

Co. v. Earl (1923), S .C.R. 397 .
Harold B . Robertson, K.C., for respondent : When he has n o

licence it is only in the case of wilful negligence that he ca n
recover. It must be wilful or malicious : see Contant v. Pigott

(1913), 5 W.W.R. 946 ; Etter v . City of Saskatoon (1917) ,
3 W.W.R. 1110 ; Greig v. City of Merritt (1913), 24 W.L.R .
328 ; Nash v. City of Victoria (1919), 27 B.C. 487. If he
drives without a licence he is a trespasser on the highway : see
Halpin v. Grant Smith & Co . et at. (1920), 2 W .W.R. 753 ;
Waldron v. Rural Municipality of Elf ros (1923), 2 W.W.R.

227 at p . 229 ; Roe v . Township of Wellesley (1918), 43 O .L.R .
214 ; Sercombe v. Township of Vaughan (1919), 45 O.L.R .
142 . That he cannot recover in case of ordinary negligence se e
Bensley v . Bignold (1822), 5 B. & Ald. 335 ; Halsbury's Laws
of England, Vol . 7, p . 402 ; Johnson v. Martin (1892), 19 A.R.
592 ; Harrison v . Duke of Rutland (1892), 62 L .J., K.B. 117 ;
Town of Portland v . Griffiths (1885), 11 S .C.R. 333 ; Hickman

v. Maisey (1900), 1 Q.B. 752. On the question of trial b y
County Court Judge see Young & Co. v. Mayor, &c ., of Royal

Leamington Spa (1883), 8 App . Cas. 517 at p . 526 ; Laursen
v. McKinnon (1913), 18 B . C . 10 at p ., 13 .

Higgins, replied .
Cur. adv. vult .

339
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statutes, yet declares as a general principle of construction o f

	

B.C.

	

the Motor-vehicle Act (now Cap. 177, R.S.B.C . 1924, a s

COURT of

	

5th January, 1926 .
APPEAL

	

MARTIN, J .A . : This case turns, in my opinion, upon the view

1926 that we should take of the scope of the decision of this Court i n

Jan. 5 . Boyer v. 1'~Toillet (1920), 30 B.C. 216, which, though not in

identical circumstances of fact or upon identical sections of our

ELECTRIC
R . Co . amended by Cap. 33 of 1924) that, as the Chief Justice put it

at p. 220 :
"The Legislature was dealing with a subject quite apart from the right s

of persons as between themselves for injuries done by one to the other o n

public highways . The Act was passed, I think, for the protection of the

public and for the punishment by fine or imprisonment of those who violat e
its provisions . "

Though I felt constrained to take a different view yet my
brother MCPHILLIPS agreed, in substance, with the Chief Justice
saying (p . 223) :

"If the Legislature intended to impose any liability in excess of that

existing at common law, it is reasonable that that should be found in ap t

words imposing liability and those apt words are absent in the legislation ."

While that decision was upon section 35 of the Motor-vehicle

MARTIN, J .A . Act of 1920, Cap. 62, yet the ratio decidendi is applicable to
the present case arising under section 3 of Cap. 33 of the
Motor-vehicle Act Amendment Act, 1924, as follows :

"Drivers' Licences .

"9A. (1.) After the first day of January, 1925, no person shall driv e

or operate any motor-vehicle on any highway, otherwise than as a chauffeur ,

unless he is the holder of a subsisting driver's licence issued to him pur-

suant to the provisions of this section . "

It is only under this section that the respondent (defendant )
can escape liability for the negligence found by the jury because

the plaintiff (appellant) was not the holder of a licence s o
required. The point is a nice and important one and if we were
free to consider it in the absence of our said decision it may wel l

be that a strong argument in support of the view taken by th e
learned judge below could be found in certain of the decision s
of the Courts of other Provinces though some are in conflict .

But seeing that my brothers all entertain no doubt that th e
present case is in principle within the scope of our said decision ,
and I do not feel justified in taking a contrary view, I think i t

would not be proper for us to further discuss that decision, but
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leave that duty to a higher Court should occasion arise . It
follows that the said statutory prohibition in section 9A for th e
protection of the public upon highways should not be held to b e
a bar to the recovery of damages for the infringement of civi l
rights upon such highways, and therefore the appeal should be
allowed and the case remitted to the Court below for the assess-

ment of the damages suffered by the appellant because of the
respondent's negligence as already found.

GALLIHER, J .A. : This Court has held in Boyer v . Moillet
(1920), 30 B .C. 216, and in MacLure v. The General Accident
Assurance Co . of Canada (1925), 35 B .C. 33, that the Britis h
Columbia Motor-vehicle Act in no way cuts down the rights o f
a plaintiff in an action for damages at common law .

It cannot be said here that the want of a licence contribute d
to the accident . The case of North Western Construction Co. v .
Young (1908), 13 B .C. 297, is, in my opinion, not applicable .

I would allow the appeal.

McPzrILLZPS, J .A . : This appeal is in a case where a collision
took place between a motor-car of the appellant and electri c
street-car of the respondent . The action was tried before
LAMPMAY, Co. J. with a jury .

This Court, in Boyer v. Moillet (1920), 30 B .C. 216, decided
that the Motor-vehicle Act, B .C. Stats . 1920, Cap . 62, did not
impose a liability beyond that existing at common law in respect
of accidents occurring in the operation of motor-vehicles on high -
ways . This Court later in Perrin v. Vancouver Drive Yoursel f

Auto Livery (1921), 30 B .C. 241, reaffirmed the proposition of
MCPHILLIP S

law laid down in Boyer v. Moillet, supra. Now the question

	

J .A .

arises as to whether the amending legislation above quoted ha s
changed the law as laid down by this Court . I cannot see that
it has in any way. The situation is as it has always been, th e
failure in the appellant to have a driver's licence can only be
viewed as failure upon the part of the appellant to comply with
a provision of the Motor-vehicle Act and the responsibility there -
for is confined to the penalties imposed by the Act . In MacLure
v . The General Accident Assurance Co . of Canada (1925), 35

COURT OF
APPEAL

1926

Jan. 5 .

WALKE R
V.

B.C .
ELECTRI C

RY . CO .

GALLIHER,
J .A .
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B.C. 33, the question of the application of the Motor-vehicle Ac t

again came under review, and at p . 39, I made use of the fol -

	

1926

	

lowing language :
Jan. 5 .

	

"It has already been held by this Court that the Motor-vehicle Act has

no relation to actions brought at common law for accidents upon highways .
WALKER If there is breach of that Act the penalties under that Act are capable o f

	

v.

	

being enforced, but none of its provisions have relation to the liability a t
B.C .

ELECTRIC common law for actionable negligence . "

Ry. Co.

	

When it is considered that a driver 's licence is issued without
any examination whatever as to the capacity to drive a motor-car
it is easily seen that the Legislature had no intention of affectin g

the common law responsibility for actionable negligence . It
would not in any case reasonably follow that the absence of a

driver's licence should preclude the right of recovery for action-
able negligence upon the highway were it necessary to pass th e
most stringent examination as to capacity to drive a motor-car .

The most skilled are often guilty of negligence. Here it is the
case of the respondent operating a street-car, being guilty o f
negligence whilst passing along the highway . The contention is
and it has been given effect to, that owing to the mere fact tha t
the appellant was without a driver's licence that notwithstanding

the jury have found that the collision was caused by the negli-
gence of the respondent there can be no recovery by the appellan t
for the damages occasioned to his motor-car, he (the appellant )
being in no way guilty of negligence . It would really offend
against natural justice that this should be. To accomplish any
such deprivation of right of recovery it is essential that we find

apt words of legislation to that effect and no such legislation

exists . The absence upon the part of the appellant of a bar e
driver's licence, which will be issued upon application and pay-

ment of a fee without examination, bears no guarantee of fitnes s
to drive a motor-car whatever . With or without a licence the
driver of a motor-car is liable for actionable negligence upon hi s

part whilst driving on a highway .

In the present case the respondent having been found guilty

of actionable negligence the verdict in my opinion must stan d

and the appellant is entitled to have judgment entered thereon

in his favour.
The learned trial judge has carefully reviewed the authorities

MARTIN, J .A .
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and referred to cases in other jurisdictions where liability was COURT OF
APPEAL

excused on account of the absence of the driver's licence . With

	

.._
great respect, some of the cases are founded upon dissimilar

	

192 6

legislation when closely scanned, and in other cases not being Jan . 5 .

controlling decisions upon this Court have no binding effect . WALKER

Further, this Court, as I have already pointed out, has deter-

	

v
B .C.

mined the question in previous cases and we are bound by our ELECTRI C

previous decisions .

	

Er. Co .

I might conclude by saying that I cannot approve of what has
been termed the "outlaw" doctrine, i.e ., being upon a highway
driving a motor-car without a licence—no damages are recover-
able. The Court of Appeal of Ontario repudiated the "outlaw "
doctrine in Godfrey v. Cooper (1920), 46 O.L.R. 565 ; also see MCPxILLIPS,

J .A .
Grand Trunk Pacific By. Co. v. Earl (1923), S.C.R . 397 ,
Anglin, J . at p . 403 :

"Nor does the fact that the plaintiffs were using the highway crossing

in violation of a statutory prohibition exclude the defence of contributory
negligence,"

and Godfrey v. Cooper, supra, was referred to .
I have before stated to hold this there must be apt words of

legislation to that effect. The judgment under appeal shoul d
be reversed and the judgment entered for the appellant, followin g
the verdict of the jury.

MACDONALD, J.A. : The learned County Court judge dis-

missed the plaintiff's claim and refused to enter the verdict of
the jury finding the defendant negligent, holding that, as th e
plaintiff had not a driver's licence, as required by section 9A (1 )
of the Motor-vehicle Act as enacted in 1924, chapter 33, he can-
not succeed unless it is found that the defendant wantonly and
maliciously injured him. The section reads : [Already set out MACDONALD ,
in the judgment of MARTIN, J .A.]

	

J .A .

Although some authorities not binding upon us support thi s
view, it appears to me erroneous to hold that a defendant ma y
avoid the consequences of his negligent acts because the plaintiff
has not complied with a statutory regulation where the failur e
to do so in no way contributed to the accident . Negligence i s
absence of care according to circumstances. The plaintiff' s
failure to observe the provisions of an Act not designed to regu-
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late the conduct of others, or to excuse negligence on their part,
cannot be regarded as a circumstance negativing negligence on
the defendant's part. A decision of the Manitoba Court of
Appeal (Contant v. Pigott (1913), 5 W .W.R. 946) and of the

Saskatchewan Court of Appeal (Etter v . City of Saskatoon

(1917), 3 W.W.R. 1110) would appear to support the conten-
tion of the respondent. I prefer to follow the judgment in

Godfrey v . Cooper (1920), 46 O.L.R. 565, where it was held
that the failure to obtain a licence under a statute containing a
prohibition against driving on the highway without a licence a s
stringent in its terms as our own section quoted above, did no t
deprive the driver of any right of action he would otherwise hav e
against a negligent defendant unless it could be shewn that th e
breach of the statutory provision was the proximate cause of th e
accident . This decision was commented upon by Mr . Justice
Anglin (now the Chief Justice of the Supreme Court of
Canada) in Grand Trunk Pacific Ry. Co. v. Earl (1923) ,

S .C.R. 397 at p. 403 .
I would allow the appeal.

Appeal allowed .

Solicitor for appellant : Frank Higgins.

Solicitor for respondent : A. D. King.
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MILLAR AND MILLAR v . BRITISH COLUMBIA.

RAPID TRANSIT COMPANY LIMITE D

AND ROSTILL.

COURT O F
APPEAL

1926

Jan . 5 .

Negligence---Motor-bus and automobile—Collision—J£eeting at intersection
—Right of way—Right of defendant to cross-s naide witnesses of MILLA R

v .
co-defendant. B.C . RAPI D

TRANSIT CO .
In the early afternoon of the 21st of November, 1924, the plaintiff wa s

driving southerly on Inman Avenue . He entered Kingsway intending

to turn to his left and go towards New Westminster . When slightly

over half way across Kingsway he ran into the motor-bus of th e

defendant Company that was going west on Kingsway towards Van-

couver and was driven by the defendant Rostill . The plaintiff recov-

ered in an action for damages.

Held, on appeal, affirming the decision of RUooz.Es, Co . J ., that there was

evidence to support the verdict and the appeal should be dismissed .

Per MACDONALD, C .J .A . and MACDONALD, J.A. : The rule when there ar e

two defendants is that in respect of trials in civil actions (leavin g

aside divorce) separate counsel should not be heard in cases in whic h

the parties have not pleaded separately ; that when they have pleade d

separately but there is no substantial difference in their interests, th e

judge may refuse to allow separate representation or cross-examinatio n

of co-defendant's witnesses, and that in other circumstances separat e

counsel may be allowed to be heard with the consequential right t o

cross-examine a co-defendant or his witnesses .

A PPEAL by defendant Company from the decision o f

RUGGLES, Co. J. of the 13th of May, 1925, in an action fo r

damages resulting from the collision of the defendant 's bus with

the plaintiff's automobile . On the 21st of November, 1924, the

plaintiff with his wife was driving southerly on Inman Avenu e

in Burnaby towards Kingsway at about 2.30 in the afternoon .

The defendant Company's motor-bus, driven by the defendant

Rostill was proceeding westerly on Kingsway towards Vancou-

ver. The plaintiff was proceeding at about 12 miles an hour

and proceeded to cross Kingsway from Inman Avenue intend-

ing to turn east towards New Westminster. On getting a little

more than half way across Kingsway he ran into the front right-

hand side of the motor-bus . The evidence shewed the motor-bu s

was going at about 28 miles an hour, and the driver Rostill saw

Statement
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the plaintiff when about 70 feet away from the point of contact.
The plaintiff's car was damaged and the jury found for the
plaintiff Millar for $277 .15, and Mrs . Millar for $26 .40 .

The appeal was argued at Vancouver on the 22nd and 23r d
MILLAR of October, 1925, before MACDONALD, C .J.A., MARTIN,

2 'B.C . RAPID GALLIIIEx, McPHILLIps and MACDONALD, M.A .
TRANSIT Co .

Mayers, for appellant : We submit (1) that the verdict was
unreasonable ; (2) we were deprived of the benefit of cross -
examination of the co-defendant's witnesses ; (3) the judge ' s
direction is a subject of complaint . That the verdict wa s
unreasonable see Monrufet v. B.C. Electric Ry. Co . (1913), 1 8
B.C. 91. That a defendant can cross-examine a co-defendant' s
witnesses see Lord v. Colvin (1855), 3 Drew. 222 at p . 224 ;
Allen v. Allen and Bell (1894), 63 L .J., P. 120 at p. 123 ;
Glennie v. Glennie and Bowles (1863), 3 Sw. & Tr . 109. The
learned judge did not properly charge the jury in respect of
sections 18 and 19 of the Highway Act .

Darling, for respondents : As to the verdict see Mackenzie
v . B.C. Electric Ry. Co . (1915), 21 B .C. 375 at p . 380 ; Linnel l
v . Reid (1923), 32 B .C. 87. He was not entitled to cross -

Argument examine co-defendant's witnesses : see Chippendale v. Masson
(1815), 4 Camp . 174. There was just one dispute note file d
and there was just one set of witnesses as Rostill had no wit-
nesses. It is only in the case of defendants having different
interests that cross-examination is allowed : see Walton v . Board
of School Trustees of Vancouver (1924), 34 B .C. 38 at p . 42 .
The plaintiff had the right of way and held out his hand chewing
he was going to New Westminster. On the question of misdirec-
tion there was no substantial wrong : see King Lumber Co. v .
Canadian Pacific Ry . Co . (1912), 17 B .C. 502 ; Lionel Barber
d Co. v . Deutsche Bank (Berlin) London Agency (1919) ,
A.C. 304 .

_Mayers, in reply, referred to Bridges v. Directors, &c . of
forth London Railway Co . (1874), L .R. 7 H.L. 213 at p. 234.

Cur. adv. volt .

COURT OF
APPEAL

1926

Jan. 5 .
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5th January, 1926.

	

COURT

	

OF

MACDOtiALD, C .J.A. : There is no doubt in my mind that the APPEAL

judgment should be sustained and the appeal dismissed.

	

1926

The only question upon which I desire to make some observa- Jan . 5 .

tions is that affecting the right of counsel for one defendant to
MILLA R

cross-examine the witnesses of his co-defendant . In Lord v.

	

v.

Colvin (1855), 3 Drew. 222, that question arose before Vice- B•C .RAPIn
>

	

>

	

TRANSIT

	

CO .
Chancellor Kindersley . It being in his opinion a novel point ,

he consulted with the other judges of the Court, and the conclu-
sion to which they came is stated as follows (p . 226) :

`"The opinion, then, of the whole of the judges is, that a defendant ma y

cross-examine a co-defendant's witness . When the evidence is taken,

whether it be examination in chief or on cross-examination, the whole i s

common to all parties . "

In Allen v. Allen and Bell (1894), 63 L .J., P. 120, the Court
held, as I understand the decision, that if the right to cross -
examine is denied by the judge he should direct the jury not t o
consider the evidence of that witness as against the co-responden t
who had been denied the right to cross-examine her . The Court
doubted the authority of Glennie v. Glennie and Bowles (1863) ,

32 L.J., P. & M. 18. This was also, as was Allen v. Allen and MACDONALD ,
C .J.A.

Bell, an action for divorce .

It would appear to be the practice, however, that whe n
separate defences are not delivered the defendants ought not in

general to be represented by separate counsel : Annual Practic e
1925, p . 364 .

The rule, I think to be deduced from the authorities is, tha t
in respect of trials in civil actions (leaving aside divorce )
separate counsel should not be heard in cases in which the partie s

have not pleaded separately ; that when they have pleade d

separately but there is no substantial difference in their interests ,
the judge may refuse to allow separate representation or cross -

examination of co-defendant's witnn- , . and that in other cir-
enmstances separate counsel may be allowed to be heard with th e

consequential right to cross-examine a co-defendant or his
witnesses .

In this case there is hut one statement of defence for bot h

defendants . Separate counsel appeared at the trial for the
defendants and no objection was raised until the trial had pro-
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COURT OF ceeded some distance, when one of them claimed the right t o
APPEA L
—

	

cross-examine the co-defendant or one of his witnesses, whic h
1926 was denied by the learned judge. Mr. Mayers now contends that

Jan . 5 . counsel had that right or in the alternative, that objection t o

MILLAR separation, which amounts to the same thing, ought to have bee n
v

	

taken at the outset and is too late when taken in the middle o f
B .C . RAPID

TRANSIT Co . the trial. That, no doubt, was the proper time to take it, bu t
did the failure to take it then affect the power of the judge to, i n

effect, hold that he could not or ought not to hear separat e
counsel ? I do not think so. The trial judge is allowed a wid e

MACDONALD, discretion in the regulation of the trial ; he may allow counsel
C .J .A . to cross-examine his own witnesses in a proper case . No

prejudice to the defendants can be suggested here . The objec-
tion is merely technical . If more than this was decided in Lord
v. Colvin, supra, then I think experience has shewn the need of
modifying the view there expressed .

MARTIN, J .A. : In my opinion this appeal should be allowe d
and a new trial directed because the counsel for the defendan t
Company (the only appellant) was wrongfully deprived of hi s
right to cross-examine the witnesses of its co-defendant . It

was admitted by respondents' counsel that this right exists where
there are separate defences but not when they are joint no matte r
how many defendants there are or counsel appearing for them .

What happened here is that when the trial began separate counse l
appeared for the defendants, whose interests were not the same ,

and their attendances were duly entered upon the record in th e
MARTIN, J .A . ordinary way and to this course no objection was taken till afte r

the defence was opened, both counsel cross-examining th e
plaintiff J . B. Millar and either taking objections or cross-exam-
ining the other plaintiff in the usual way, and generally speakin g
as regards the other witnesses of the plaintiff acted as they woul d
if representing separate defences upon the record in the
ordinary way which they wished to keep distinct, and
on behalf of the Company, its counsel moved at th e
conclusion of the plaintiff's case, for the dismissal of th e
action (though the other defendant did not) and upon tha t
motion being refused called no evidence though the other
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defendant did so, and it was only when the Company's counsel COURT OF
APPEAL

claimed the right to cross-examine the first witness of his

	

—

co-defendant that objection was taken, but at that time the Court

	

192 6

permitted him to do so, saying to plaintiff's counsel, "If there Jan . 5 .

is anything you want to examine upon again, you can do it, Mr . MILLA R

Darling ." But upon the second witness being called by defend-

	

v
B .C. RAPI D

ant Roskill the respondents' counsel renewed his objection and TRANSIT Co .

the Court ruled against the said right claimed to cross-examin e

and he was prevented from doing so for the rest of the case, and

the same ruling being given twice later as regards other wit-

nesses the Court saying, "I will allow you to examine directl y

but not cross-examine" ; and, "I can only regard Mr. McTaggart

as associate counsel with Mr . Housser," to which statement Mr.

McTaggart took exception and said it was not in fact the cas e

as he was before the Court to represent Rostill only, and th e

Court finally said, "I think in any event the way this thing

stands they [the Company] are not entitled to cross-examine ."

No reference concerning the evidence affected by such refusa l

was made to the jury as regards its different application .

It is to be noted that though the plaintiffs allege that the 3IARTIN, J .A .

damage done to them was occasioned by the negligent driving o f

the defendant Company 's motor-bus by its servant Rostill yet

they sue both owner and driver not only for the negligent driving

but also for negligence in the defective equipment of the bus b y

sending it out on the road with brakes which were "incapable of

holding or gripping when applied either evenly on both wheel s

or at all," but this branch of negligence is one that would throw

a burden upon the Company quite distinct from Rostill and

therefore the case was far from being one of identical interests .

Such being the fact I am of opinion that the proper course t o

have adopted was that declared by Vice-Chancellor Kindersle y

in Lord v. Colvin (1855), 24 L .J., Ch. 517, wherein after takin g

the opinion of some of the other judges on the point in orde r

that a uniform practice might be established, " he lays its down

thus, p. 519 :
"Cases may arise in which, intentionally or unfairly, one of severa l

co-defendants who are supposed prima facie to have a common case against

the plaintiff, although as between themselves there might be matters i n

controversy, might call a witness and ask him some indifferent questions
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separate interests, as we find them herein .
That view of the practice was approved by the Court o f

Appeal in Allen v . Allen and Bell (1894), 63 L.J., P. 120, thei r
Lordships saying, p . 123 :

"In the Courts of common law in the ease of co-defendants, one co-defend-

ant would have a right to cross-examine another co-defendant called as a

witness, and the evidence of one would be evidence against the other .

In the ease of Lord v. Colvin (1855), 24 L.J., Ch . 517 it was held that a

defendant might cross-examine another defendant's witnesses . The Vice -

Chancellor in that case consulted the whole of the judges, and said, `Th e

opinion of the whole of the judges is that a defendant may cross-examin e

a co-defendant's witnesses .' If a defendant may cross-examine hi s

co-defendant's witnesses, a fortiori he may cross-examine his co-defendant,

if he gives evidence . If it is objected that there is no issue between a

respondent and a co-respondent, the answer is that in most cases there i s

no issue between co-defendants, but still the right to cross-examine exists .

In our judgment, no evidence given by one party affecting another party

in the same litigation can be made admissible against that other part y

unless there is a right to cross-examine, and we are at a loss to see wh y

there should be any deviation from that rule in the Divorce Court . "

The Court thus repudiated the submission that there was or
should be any difference in the practice in divorce proceeding s

B .C. RAPI D
TRANSIT Co . there would be less expense on examination, if it were open to all parties

as if each had a separate interest .

And he proceeds to say :
`"The question really is, whether, if a defendant calls and examines a

witness in chief, his co-defendant is at liberty to call and cross-examin e
that witness. If the plaintiff wishes to cross-examine, or if in any cas e

it should appear that justice requires that co-defendants should have a n

opportunity of raising an issue inter se, they may be at liberty to do so,

and to examine and cross-examine each other's witnesses, and the Cour t
will deal with the whole question at the hearing; and if the defendant
should cross-examine a witness, it is not necessary that the plaintiff

should use such cross-examination if he is satisfied without doing so . That
appeared to me, and the other judges whom I have consulted, to be the

best course in order to adapt a uniform practice to the present mode o f
examination . "

There is no restriction of this "uniform practice" to separat e
defences, quite the contrary ; it proceeds upon the existence o f

MARTIN, J.A .

COURT OF in order that his co-defendant might cross-examine that witness, and s o
APPEAL both the defendants get an advantage against the plaintiff which they ough t

not to have ; on the other hand, it might be that one defendant is in th e

	

1926

	

same interest as the plaintiff, and he might call a witness, and affect b y

	

Jan . 5 .

	

the evidence of that witness; another defendant who theoretically is sup -

posed not to know, but, in reality, does know, of that . evidence, and tha t
MILLAR might prejudice the co-defendant, if he were not allowed to cross-examine

v'

	

that witness . It appears to me that justice would be best worked out, and



XXXVI.] BRITISH COLUMBIA REPORTS .

from the ordinary procedure at common law and put the matter

upon the footing of a "right," which removed it from being

subject to denial by discretion. No one can say what harm

might have been done by such refusal, and no attempt was mad e
to save the situation, if that were possible, by a proper instruc -

351

COURT O F
APPEAL

192 6

Jan. 5 .

MILLA R

tion to the jury.

	

v
B.C . RAPID

I have not overlooked the statement in the Annual Practice, TRANSIT Co.

1925, p . 364 that "if they do not put in separate defences they

cannot be represented by different counsel at the trial," but n o

authority is given to support it and Lord v. Colvin is not even
cited, so such an expression is worthless ; moreover, in the

Yearly Practice, 1925, p. 570 where Lord v. Colvin is cited i t
is said :

"In an issue between a plaintiff and one of the defendants cross-examina-

tion of a witness called by the defendant and cross-examined by the

plaintiff's counsel was not allowed at the hands of counsel for another MARTIN, J .A .

defendant (Re Wagstaff (1907), 96 L .T . 605, 607), but, generally, a

defendant may cross-examine a co-defendant's witness (Lord v. Colvin

(1855), 3 Drew. 222) ."

A perusal of Re 6Vagsta f will shew why Mr. Justice
Kekewich took the view that in the special issue which had bee n

directed as between two claimants the usual rule of cross-
examination did not apply in the circumstances, he concludin g
(p . 607) :

"The result is, I must leave that to be fought out between the two, and

I cannot allow cross-examination by the lady's counsel at the present
stage . "

Therefore even if it were possible for a single judge to alter
the practice and the right declared by the Court of Appeal h e
did not attempt to do so.

For these reasons I would allow the appeal as aforesaid .

GALLIFHER, J .A . : I would dismiss the appeal .

MCPIILLIPS, J .A . : I would dismiss the appeal .

GALLIHER,
J .A .

MCPHILLIPS ,
J .A .

MACDONALD, J .A. : Further consideration confirms the vie w
I formed at the hearing of this appeal, that we should not regard MACDONALD ,

the jury's verdict as perverse . There is reasonable evidence to

	

J .A .

support it. Nor do I think there was misdirection . It is not
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Jan . 5 .

MILLAR
v .

B .C. RAPID
TRANSIT CO.

BRITISH COLUMBIA REPORTS. [VoL.

enough to simply criticize the charge. Substantial misdirection,
in placing the law and the facts before the jury, must be shewn .

On the point that the defendant Company were wrongl y
deprived of the alleged right to cross-examine witnesses called

on behalf of its co-defendant, the driver of the car in question ,
I am in agreement with the views expressed by the Chief Justice .

I would dismiss the appeal .

Appeal dismissed, Martin, J .A.

dissenting in part .

Solicitors for appellant : Walsh, McKim & Housser .

Solicitor for respondents : W. H. S. Dixon.

FLANDERS v. BRITISH COLUMBIA TELEPHON E

COMPANY .

Contract—Telephone subscriber—Business done largely through telephon e
—Name through error left out of telephone directory—Damage t o
business—Right of action .

The plaintiff, a telephone subscriber who was in the "moving and expres s

business " bought out the goodwill of a business of the same kind

known as "Homer Moving," also a telephone subscriber . Intending to

carry on both businesses on his own premises, the plaintiff instructe d

a clerk in the telephone office to have all calls for "Homer Moving"

telephone number transferred to his own number and that upon a ne w

directory coming out both "John Flanders Moving and Express" an d

"Homer Transfer" be cited opposite his own number . The clerk then

handed him a printed form which he signed without reading, it bein g

in fact an agreement for the installation of another telephone in hi s

own office . When the new directory was issued in October, 1923 ,

"John Flanders Moving and Express" was left out and the error wa s

not remedied until the issue of a new directory in the following May .

The plaintiff's business being done largely through telephone order s

he brought an action for damages which was dismissed .

Held, on appeal, reversing the decision of MORRISON, J. (MCPHILLIPS, J .A .

dissenting), that in arranging for the change of number of "Homer

Moving" nothing was said about removing "John Flanders Movin g

COURT OF

APPEA L

1926

Jan . 5 .

FLANDERS
O.

BRITISH
COLUMBIA

TELEPHONE
Co.
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and Express" from the directory nor did the written agreement (con-

tained in a printed form in no way apt to the business in hand )

authorize its discontinuance, and as it resulted in the partial destruc-

tion of his business for the period mentioned, he is entitled to recover

the amount claimed .

APPEAL by plaintiff from the decision of MORRISON, J. of

the 20th of May, 1925, in an action for damages for breach o f

contract. On the 9th of September, 1910, the plaintiff an d
defendant Company entered into a written contract for th e
supply by the Company to the plaintiff of a telephone, and list -

ing him in the telephone book as "John Flanders Moving an d
Express, 1356 Pender Street East." On the 18th of July,
1923, the plaintiff purchased the business known as Home r
Moving and on the completion of the transfer requested th e
defendant Company to retain as the name "Homer Transfer "
in its directory but to change its address to "1356 Pender Stree t

East" and assign to it the telephone number of "John Flanders . "
The defendant Company instead of following Flanders's instruc -
tions wrongfully took the name of "John Flanders Movin g
and Express" out of the telephone book and insterted in it s

stead "Homer Transfer," whereas they should have left both
names in the book as he paid for the telephone under both con -
tracts. The plaintiff claims that his business is done largel y
through telephone orders and owing to the defendant Company' s
mistake he had no listing in his own name in the telephone boo k
from October, 1923 until May, 1924. His action was dismissed .

The appeal was argued at Vancouver on the 28th, 29th an d
30th of October, 1925, before MACDONALD, C .J.A., MARTIN ,

GALLIHER, MCPHILLIPS and MACDONALD, JJ.A .

Bray, for appellant : We had two contracts and the learne d
judge did not apply his mind to the contracts at all . The
moment the plaintiff's name was taken from the telephone boo k
his business fell off and the amount claimed is the loss he suffered
through the defendant's mistake.

Harold B . Robertson, K.C., for respondent : We must take
what he says in construing what the contract was : see Howatson
v . Webb (1907), 1 Ch. 537 and on appeal (1908), 1 Ch . 1 ;
Cooil v. Clarkson (1925), 35 B .C. 308 ; Foster v. Mackinno n

23
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(1869), L.R . 4 C.P. 704 . Even if we were liable the damages
are too remote : see Hadley v. Baxendale (1854), 9 Ex. 341 ;
Home v. Midland Railway Co. (1872), L.R . 7 C.P . 583 at p .
591 ; British Columbia Saw-Mill Co. v. Nettleship (1868) ,

L.R . 3 C.P. 499 at pp. 508-9 ; British and Beningtons, Ld. v .

N.W. Cachar Tea Co . and Others (1923), A.C . 48 .
Bray, replied .

Cur. adv . volt .

5th January, 1926.

MACDONALD, C.J.A . : The plaintiff has for many year s
carried on a business known as "John Flanders Moving an d

Express," at 1356 Fender Street East, Vancouver, and was, dur-

ing the same period, one of defendant's telephone subscribers, th e
number of his telephone being Highland 517 . In June, 1923 ,

he bought the goodwill of a business of the same kind known a s
"Homer Moving," which carried on business at 714 Homer

Street in the same city, the owner of which was also one o f
defendant's telephone subscribers, his telephone number bein g

Seymour 353 . The Homer Moving had as well an advertise-
ment in the telephone book giving its telephone number . The

plaintiff intended to continue his business on Fender Street and
to fulfil all calls for Homer Moving from his own premises, bu t
as a new telephone directory would not be issued for about thre e

MACDONALD, months after this purchase, it was necessary for him to pay fo r
o a .A .

both telephones, although not occupying the Homer Stree t
property at all, and then when the new book came out both
names would appear under telephone number Highland 517, the
plaintiff's own number, whereupon he would discontinue the
other telephone altogether.

With this in mind he called at the defendant's office. He was
an illiterate man, which of course would be apparent to th e
Company 's servant who heard his application . What he
requested on the first occasion is perfectly plain . He wanted all

calls for Seymour 353 (Homer Moving) to be transferred to
Highland 517, his own number, and that was agreed to. Now,
it appears to me that the person having charge of such matter s

in the defendant's office, if he had ordinary intelligence, woul d
gather from what was said to him by the plaintiff, as shewn in
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evidence, and by the very circumstances of the case, its true COURT OF
APPEA Limport. Nothing was said about removing the name "John

Flanders Moving and Express" from the telephone list at any

	

192 6

time, but nevertheless, when the new telephone directory came Jan . 5 .

out Flanders's name was omitted, the result being that
FLANDER S

Flanders's business was almost destroyed, there being no way

	

v.

of remedying the mistake until another telephone director BRITIS H
y COLUMBIA

should have been issued.

	

TELEPHONE
co .

Flanders claims damages for leaving his name off the tele-
phone list of users, and I think he is entitled to them .

The Company justifies what it did by producing the agree-
ment signed by Flanders . It is an agreement for the installa-
tion of another telephone in Flanders's own premises . It is
contained in a printed form in no way apt to the business in
hand. It was not read to him and he did not read it ; it was
placed before him and he was asked to "sign that ." It is intol-
erable that servants of the Telephone Company should not tak e
the trouble to ascertain what subscribers, not posted in the MACDONALD,

C.J .A.
technicalities of the telephone service, are desirous of havin g
done. I have no doubt that the employee who took these instruc-
tions acted in good faith, but he did not take the pains apparently
to understand what was wanted and therefore made a seriou s
blunder . Even this document does not authorize the discon-
tinuance of plaintiff's name in the telephone directory, which i s
after all the cause of the damage . The appeal should be allowed
and judgment should be entered for the amount claimed, wit h
costs here and below.

MARTIN, J.A. : This appeal turns on a question of fact as t o
what took place when the plaintiff interviewed the defendant
Company and as the learned judge below founds his findin g
primarily upon what he styles the defendant's "tried system o f
dealing with their subscribers" and not upon the evidence as t o
the practical application of that system to the plaintiff's existing MARTIN, J .A .

contract and further wishes as communicated to the defendant' s
servants . I am not hampered by any finding of fact upon con-
flicting evidence. Such being the case I can only reach the view
that the plaintiff has established his cause of action and the
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COURT OF appeal, therefore, should be allowed and the case remitted t o
APPEAL
_

	

the learned judge below to assess the damages .
192 6

Jan . 5 .

	

GALLIHEII, J .A . : The circumstances in this case are peculiar
in themselves, and I do not think we derive very much assistanc e

FLANDERS
from the authorities cited . Nor do I think it will serve an y

BRITISH useful purpose to canvass the evidence .
COLUMBIA

TELEPHONE I have read it carefully, and with great respect, I have com e
Co . to a conclusion contrary to that of the learned judge below . The

error was, I think, clearly that of the Company. It is unreason -

able to suppose that the plaintiff, whose name had for some tim e
appeared in the telephone book, and who after buying out th e

GALLIHER, new transfer business, carried it on at his old premises, shoul d
J .A .

have desired his own name left out, thus leaving all his ol d
customers without means of locating him . I am quite certain
the error was inadvertent, but as I would hold on the evidenc e
that the defendant is responsible for it, it follows that th e
appeal should be allowed .

Unless the parties can agree upon a reasonable basis of
damages, the case will have to go back for a new trial as to assess -
ment of damages .

McPHILLIPS, J .A . : With great respect, I cannot agree with
the view expressed by my brothers who constitute the majority

of the Court in this appeal . In my opinion no case has been

made out which entitles the Court to disagree with the judgmen t

of the learned trial judge . The onus admittedly rested upon
the plaintiff (appellant) to establish the contract under whic h

he claimed damages, i .e ., that there was a breach of contrac t
and that he had suffered damage by reason thereof. The con -

tract established according to the finding of the learned trial
McPHILLIPS, judge was a contract in writing in the terms following : [the

J.A.
learned judge set out the contract and continued] :

At the head of the contract as hereinbefore set forth, we find

"Chge Listing." This was shewn to mean that the original list-

ing of the plaintiff in the telephone directory under his previous
contract was to be changed to "Homer Transfer," that is, from

"John Flanders" to "Homer Transfer." When the telephone

directory issued in October, 1923, the change, pursuant to the
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contract was made, the original contract was at an end, if not COURT of
APPEA L

the plaintiff would have been called upon to pay rentals for two —
telephones which he did not do . The plain reading of the con- 1926

tract entered into was that what should appear was "Homer Jan . 5 .

Transfer" in substitution for the name of the plaintiff . The FLANDERS
plaintiff failed to make known to the defendant (respondent)

	

v .
BRITIS H

that which he now claims to have been his intention .

	

COLUMBI A

It would appear that on the 28th of June, 1923, the plaintiff TELEPHON E
Co .

purchased the business known as "Homer Moving" and th e
plaintiff arranged with the defendant to have calls going to
"Homer Moving" (being "Seymour 353") transferred to
"Highland 517, " the number of the plaintiff in the then
existent telephone directory, and it was not until July 18th ,
1923, that the new contract above set forth was entered into,
the plaintiff having all that time to determine upon what shoul d
be the trade name he would continue business under and if an y
mistake was made it was entirely the mistake of the plaintiff .
The learned trial judge had the opportunity we have not of
seeing the witnesses, a valuable advantage, and seeing an d
hearing them he came to the conclusion that the contract estab- MCPIw Ws'

lished was that as hereinbefore set forth and that being the cas e
how is it possible to admit of the plaintiff being allowed
damages for the breach of a non-existent contract ? The evidenc e
shews that the plaintiff, in effect, was to have two telephone s
until the October telephone directory would come out, i .e . ,
"Seymour 353" (as calls were transferred from that number t o
"Highland 517"), and "Highland 517." The plaintiff upon
his direct examination made answer as follows :

"Just the two 'phones I had to keep until the new 'phone book cane out .

"And after the new book came? Just the one, Highland 517 . "
The above was in answer to the plaintiff's own counsel at th e

trial . It is now, however, attempted to be contended that
nevertheless two contracts were in existence in respect of one
telephone, and one telephone service . The accounts put in evi-
dence spew that but one telephone service was charged for, but
now this very extraordinary claim is made. It would seem to me
to be nothing more than an afterthought when the plaintiff wa s
disappointed with the volume of his business. It is a claim
without real merit and is based upon no foundation whatever .
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The telephone directory issued in October, 1923, and it i s
well known that the telephone directory is an essentiality in al l

business in these days, and the plaintiff would at once hav e

notice of how he was listed in it . It was something he would

turn to every day, perhaps every hour of the day, if not oftener,

yet it is not until the 9th of February, 1924, that this action i s

commenced.

Reverting again to the evidence, the plaintiff under cross-

examination, made answer as follows :
"Well, it may be very important for you to say what took place ?

Because when I went up to the advertisement man and explained it to th e

advertising department what I wanted he came down and told Mr . Russel l

that I wanted my Highland 517 on to Homer ads,

"That is what he said? That is what I wanted, and that is what he

said and that is all right, he done that, but Flanders was not to be

touched at all .

"What was said about Flanders? There was nothing said about Flanders

at all .

"Is that correct what you swore to then? With Mr. Price you mean ?

"At the time with Mr . Russell? That is all I guess was said with Mr .

Russell .

MCPHILLIPS, "That is all right, then, that is correct . Listen to this, Question 155 :
J .A .

	

`Who is "he," Mr . Price?' Yes .

"What? That I want my number put on the Homer ad . and he didn' t

say anything about Flanders Transfer at all and didn't say anything abou t

Highland 517 .
"Well, did you say anything then? No, Price said it then .

"To Mr . Russell? Yes .

"That was all that was said? That was all that was said just then.

"And that is the time you are complaining about? Yes.

"The mistake was made then, you say? Yes .

"And your name should have been left on as well as Homer 's? Yes .

"To the one telephone? Yes, to the one telephone . "

It is quite evident the plaintiff is a very indifferent man of

business, but is not by any means illiterate . It would appea r

that he kept no books of account for a considerable time, bu t

later did do so. This is plain, that he made a contract an d

signed it and admits that nothing was said about continuing

the name "Flanders," and the attempt now is to say that

although there was to be only one telephone after the October ,

1923, telephone directory issued and one telephone paid for tha t

he can hark back to a contract with the Company made in 191 2

which contract was put at an end and superseded by the contrac t

COURT OF
APPEA L
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Co .



35 9

COURT OF
APPEAL

192 6

Jan. 5 .

FLANDERS

V .
BRITISH

COLUMBIA
TELEPHONE

Co .

MCPHILLIPS ,
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of 18th July, 1923, and all things proceeded upon this contract

and but the one telephone was in existence and for one telephone

only did the plaintiff pay. Further, all the payments made by

the plaintiff were made in respect of the listing in the October ,

1923, telephone directory, reading "Homer Transfer," 135 6

E. Pender, "Highland 517 ." This telephone directory th e

plaintiff would have in his hands every day, and it is idle now

to contend by an action commenced only in February, 1924, tha t

he was not aware of the change of listing and the form whic h

it took. It would only be possible for the plaintiff to succee d

if he claimed rectification of the contract and established a cas e

for rectification, which he has not done . How is it possible, as

I have previously stated, for him to be allowed damages in

respect of a non-existent contract ? The plaintiff admits tha t

there was to be but one telephone and that one telephone he ha d

and used and the listing was in strict compliance with the con -

tract made. Finally there remains the other insuperable defence

as to the quantum of damages, even if the plaintiff could be sai d

to have a cause of action, which of course is not my opinion, tha t

is section 17 of the terms and conditions of the contract readin g

as follows :
"The Company will issue at its own expense from time to time, as it

deems necessary, directories for the use of its subscribers, and while ever y

precaution will be taken to make the directories absolutely correct it i s

agreed that the Company shall not be liable for any errors or omission s

that may occur in such directories, and it is also understood and agree d

that the Company's liability (if any) for damages arising from any erro r

or omission in any advertisement whether occasioned by the fault of th e

Company or not, shall not exceed the sum paid for such advertisement . "

It is not to be forgotten that the plaintiff is wholly disentitled

to contend that he was unaware of the form of the listing as in

the contract there is this notice to him :
"N .B.—To be listed in directory—Homer Transfer . Classification, Ex-

press & Transfer . "

And the further provision in the contract which reads :
"The subscriber acknowledges that he, she, it has received a duplicate

thereof . "
And as further stated the plaintiff must be held to have Knowl-

edge of the listing as "Homer Transfer" only when he had i n

his hands from October, 1923, to the time of the commencemen t

of the action, the 9th of February, 1924, the October telephone
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COURT OF directory which he must have read and handled day after day
APPEAL

during the four or five months preceding the commencement
1926

	

of action.
Jan . 5 .

	

As to the circumstances surrounding the entry into the con-

FLANDERS tract, portions of the discovery evidence of Russell, an officer o f
v .

BRITISH
the defendant Company and a witness for the defendant, wa s

COLUMBIA put in in support of the plaintiff's case and in this connectio n
TELEPHONE

said in Cooil v . Clarkson (1925), 35 B.C. 308 at p. 310 :
"The facts upon which this appeal must be decided are not in dispute ,

they are contained in the defendant's examination for discovery, which

was put in by the plaintiff's counsel, and has, therefore, the seal of th e
plaintiff's approval . "

In the present case the plaintiff does not undertake to contra-
dict Russell in any respect relative to what was said and wha t
took place upon the signing of the contract, and it may well b e
said, in the language of my brother the Chief Justice, that "the
facts upon which this appeal must be decided are not in dis-
pute." It is evident that the plaintiff's case, at best, could onl y
be formulated as one of mistake, and here at the very best ther eMCPHILLIPS,

J .A . was no mutual error, and it must be held on the facts here that
there was apparent acquiescence and lathes, and even if recti-
fication had been claimed it would not be a case for relief (Earl
Beauchamp v. Winn (1873), L.R . 6 H.L. 223 ; Beale v. Kyle
(1907), 1 Ch. 564 ; Bonhote v. Henderson (1895), 2 Ch . 202) .

In that evidence we have the following (Russell's examination
on discovery put in by counsel for the plaintiff) :

"Do you remember Mr. Flanders coming to see you prior to signing that

contract? Yes, he was in before that transferring calls.
"But actually, at the time this contract was signed, were you the officer

of the company, or the servant of the company who conducted the busines s

with him? Yes .

"What did Mr. Flanders want, as a matter of fact? He asked us to

change the listing from John Flanders to Homer Transfer, which we did ,

which is all there was to it .

"When you say, `changed the listing' does that mean you would delet e

or cut out, John Flanders, and put Homer Transfer in instead? Yes .

There is only one listing allowed for a telephone number . We changed the

listing from the old name, and put it in the new .
"When you say it is allowed, you mean it is the practice in tou r

company only? Yes, the practice in the company.

"Was that told to Mr . Flanders? No, I wouldn't say it was .

Co .

	

I would refer to what my brother the Chief Justice of this Court
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"At any rate, did you write out that document, do the writing there? COURT OF

Yes .

	

APPEA L

"Do you remember, after you had got it written out, of course, you

would hand it to Mr. Flanders? Yes .

	

1926

"Did he read it? I couldn't say, I don't think so .

	

Jan . 5 .

"Did he sign it in your presence? Yes .

"I see down here `to be listed as Homer Transfer'? Yes .

	

FLANDER S

BRITIS H
we

	

COLUMBI A
"At any rate, in the book which came out subsequently to this contract, TELEPHON E

John Flanders did not appear in it? No .

	

Co .

"Apart from the document, was there any conversation upon which you

deleted John Flanders's name in your directory and listed Homer Transfer ?

None, except the orders that he gave us . No conversation about taking i t

out at all .

"But did he tell you to take out his name? Possibly, I don't say he did . MCPHILLIPS ,
He said to change the listing from John Flanders to Homer Transfer .

	

J.A .

`But did he not have some discussion with you to tell you exactly what

he (lid want, or did he merely say `I want my listing changed'? The whol e

thing was discussed, no doubt, but what the general terms were, I couldn' t
tell you .

"Your understanding of the conversation was, that was the effect of it ,
that was what was desired. I quite appreciate that? Yes . "

Upon the whole case I cannot persuade myself that th e
plaintiff has made out a cause of action . I would affirm th e
judgment of the learned trial judge and dismiss the appeal .

MACDONALD, J .A . : I agree with the Chief Justice in allowing MACDONALD ,
the appeal .

	

J .A.

Appeal allowed, McPhillips, .T .A. . dissenting.

Solicitor for appellant : H. Richmond .

Solicitor for respondent : L. G. McPhillips .

"Was that in when he signed it? Yes, we always put these in before

	

u
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Statement

MILLER v. KNIGHT .

Conversion—Abandoned buildings on a mineral claim—Improperly remove d
—Damages—Measure of—Costs .

At a sheriff's sale the defendant purchased a stamp mill and machinery

on a mineral claim . Shortly after, one G. obtained an option to

purchase an adjoining claim from the plaintiff and he purchased from

the defendant all the material obtained at the sheriff's sale and move d

it to his property where he re-erected the stamp mill building an d

built other buildings . G. worked under his option for about two years

(the end of 1904) when he abandoned the property and left without

paying the defendant for the material taken from the adjoining claim.

In 1919 the defendant proceeded to pull down the stamp mill and othe r

buildings on the plaintiff's property and took the material away. In

an action for conversion, it was held that the defendant must b e

treated as a trespasser and the plaintiff should receive the value of

the buildings fixed at $4,500 .

Held, on appeal, varying the decision of MCDoNALD, J. (McPHILLIPS, J .A.

dissenting), that the assessment of damages should not be on the basis

of the defendant being a trespasser but should be the true value of th e

property taken and the damages were reduced to $600 .

Held, further, MCPHILLIPS, J .A . dissenting, that the respondent should

have the costs of the action and the appellant the costs of the appeal .

APPEAL by defendant from the decision of MCDONALD, J .

of the 8th of June, 1925, in an action for damages for conver-

sion. The facts are that the plaintiff and two associates name d

Highman and Muller acquired a mineral claim in the Osoyoo s
Division of Yale District called the "British Empire" minera l
claim in 1898, and three years later they obtained a Crown

grant, Muller owning ten twenty-fourths of the claim, an d

Highman and Muller seven twenty-fourths each. Before the

commencement of this action Highman and Muller transferred

their interests to Miller, who became the sole owner. In 1902 ,
one Gender, acting for a syndicate from Indianapolis, U .S.A . ,

took a bond on the "British Empire ." An adjoining claim

known as the "Morning Glory" had been worked previously
and buildings had been constructed thereon in which machinery

was installed . The "Morning Glory" had financial difficulties

and a five stamp mill with machinery, tools and cooking
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utensils were sold by the sheriff to the defendant Knight
COO P PEAL

OF

for $2,000. By arrangement . with Knight, Gender trans- —

ferred the stamp mill and machinery to the "British

	

1925

Empire" claim and he worked the property for two years, Oct . 15.

putting in 600 feet of tunnel and 185 feet of shaft . In MILLER

1904 Gender abandoned the "British Empire" and did not
KNIGH T

take up the bond on the property nor did he pay Knight for

the stamp mill and machinery he had taken over from

the "Morning Glory ." No further mining operations wer e

carried on on the British Empire, and as Knight had not bee n

paid for the stamp mill and machinery he proceeded to take
Statement

them off the claim. The owner of the claim, Miller, then

brought this action for conversion claiming that as the stam p

mill and machinery were installed on his property they belonge d

to him. The plaintiff recovered in the action .

The appeal was argued at Vancouver on the 14th of October,
1925, before MACDONALD, C.J.A., MARTIN, GALLIHER, Mc-

PHILLIPS and MACDONALD, M.A .

J. Edward Bird, for appellant : The defendant took what h e
had reason to believe belonged to him and any damage shoul d

be assessed on that basis : see Wood v. Morewood (1841), 3

Q.B. 440 ; Lamb v. Kincaid (1907), 38 S.C.R. 516 at p . 529 ;

Taylor v. Palmer (1910), 16 B.C. 24 at p . 28 ; Stevens v .

Abbotsford Lumber, &c . Co . (1924), 33 B .C. 299 .

Harold B . Robertson, K.C., for respondent : Gender pur-

chased from the defendant the stamp mill and machinery on

the "Morning Glory" and the stamp mill was the only building Argument

taken over to the "British Empire ." There were five other goo d

buildings on the "British Empire" and in addition to the stam p

mill the defendant tore down these other buildings and took

them away. In these circumstances he must be treated as a

trespasser : see Stevens v . Abbotsford Lumber, ccc . Co. (1924) ,

33 B.C. 299. He is entitled to exemplary damages . The

authorities will be found in Pollock on Torts, 12th Ed ., 190 ;

Last Chance Mining Co . v. American Boy Mining Co . (1904) ,

2 M.M.C . 150 .
MACDONALD,

MACDONALD, C .J.A. : The appeal should be allowed in part so

	

C .a.A.
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COURT of as to reduce the amount for which judgment was pronounced toAPPEAL

1925

	

I wish to add to what I said, since in this case we have

B.C. 299 in that respect, which shews that the learned judg e
clearly went upon a wrong principle . Therefore, if the plaintiff
had failed to prove any damages at all, in the strict sense, w e

MACDONALD, could have dismissed the action ; but, as there was some evidenceC .J .A .

	

>

	

>

from which it could be inferred that the stuff was worth $60 0
we have allowed the $600. There is only one issue, the question
of trespass and the consequent damage from that . That is the
only issue. In Seattle Construction and Dry Dock Co. v. Grant
Smith & Co. (1919), 26 B .C. 560 there were several distinc t
issues . The respondent gets the costs of the trial, and the appel-
lant gets the costs of the appeal .

_MARTIN, J .A. : I agree. I would just add to what has been
MARTIN, J.A. said as to the Stevens case, that we are dealing with abandone d

property .

the sum of $600 .

Oct . 15 . disagreed with the learned judge's principle of assessing

MILLER damages, and I wish to make clear the reason . I only refer to
v

	

the case of Stevens v. Abbotsford Lumber, &c. Co . (1924), 3 3KNIGH T

GALLIIIER,
J.A . GALLIHER, J .A . : I agree.

McPIIILLrns, J .A . : I would dismiss the appeal . Apparently
the parties have come to an understanding as to the amount o f
damages, certainly the case, though, should not be held to con-
stitute a precedent. The evidence in my opinion is sufficiently
ample to warrant judgment going for an act of trespass—
advisedly an act of trespass--the taking down and destructio n

MCPHILLIPS, of the building upon the property. A more definite act of
J .A.

trespass could not well be imagined . What right was there to
go upon this property and take down the building ? To in any
manner approve of what was done would be the subversal of the
organic law of the land. A person going upon another person' s
property and interfering with it is doing that which, accordin g
to the law of England in the earliest times, is an invasion of
right that is visited with no lenient hand by the Court ; other-
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wise we would have the whole country ravaged . In a mining COtTRT OF

district, large areas may be built upon and then perhaps for a

time vacated owing to lack of railway or highway transporta-

	

192 5

tion, the people leave the territory though with the full intention
of returning when conditions change. Notably is this the case MILLER

in the Peace River country, where people have come out i n

great numbers . Does it mean that the farmer who has left hi s
house and buildings, when he returns when railway transporta-

tion is available, is to find the buildings dismantled and then i s
to be coolly told, oh well, they were there for a long number o f

years, and lumber wasn 't worth very much, it is true we took it

away, we will pay the value upon the basis of old lumber, and
the fanner returns to a place of desolation to be ill recompense d
in this way ? It can be only necessary to point to a case of this

kind to see the enormity of things, and such conduct must mee t
with stern disapproval. No one can with impunity do a thin g
of that kind, and the penalty is punitive damages . In the case
of McHugh v . Union Bank of Canada (1913), A.C. 299

Lord Moulton had occasion to consider the question of damages
as allowed by a judge or jury, and he said that it was difficult M'PIIILLIPs ,

J . A

to apply any rule in the matter, that both the judge and th e
jury were at liberty to advise themselves to a very large extent
and unquestionably the learned judge in this case could advis e
himself when he found that there was trespass with knowledg e
in the party that he was not the owner of the property . It is
difficult to put a limitation upon an act of that kind as to th e
extent of damages that would be allowed, and I am quite withi n
the ratio decidendi of Lord Moulton, in saying upon the facts
of this case that the judgment was warranted . It would be
indeed perilous that it should be noised abroad that an act o f
this kind could be perpetrated and this infinitesimal amount be
allowed, namely $600 as proposed, for buildings upon th e
property illegally taken down, buildings which , could be
put to a beneficial use. I might use the illustration of m y
own residence. I have had it for over a quarter of a century ,
and could it be said that because it is a quarter of a century

old it has no appreciable value and that somebody could com e

and take my residence away and then coolly tell me, oh, the

Oct. 15 .

v.
KNIGHT
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COURT OF lumber is worth so much, and that is what you should be satisfied
APPEAL

__._

	

with ?
1925 With respect to the Stevens case, that was a case where a tire

Oct. 15 . had occurred and it was clearly a case where there was n o

MILLER intention to interfere with property, it was an accidenta l
v .

	

matter. It certainly would be a terrible thing that the act done
KNIGHT

here with full knowledge should be dealt with on the principle
mcPHIr,T .IPS, enunciated there. I might say I dissent from the disposition

J .A .
of the costs—the costs throughout should go to the respondent .

aIACDONALD, MACDONALD, J .A . : I agree in allowing the appeal in part a s
J.A.

	

stated by the Chief Justice.

Appeal allowed in part, McPhillips, J .A .

dissenting.

Solicitor for appellant : R. M. Chalmers .

Solicitor for respondent : A . 0 . Cochrane.

ATTORNEY-GENERAL OF CANADA v . REED ET AL .

	

1925

	

Revenue—War tam—Jobbers—Sale of bottles—Purchased by brewery—Th e
Special War Revenue Act, 1915 ; Can. Scats . 1915, Cap . 8, Sec . 19BBB,

	

Oct . 21.

	

as enacted by Cap. 71, Can. Stats . 1920 ; 1921, Cap . 50, Sec. 1 ; 1922,
Cap . 47, Sec. 13 .

The defendants entered into a contract with the Vancouver Brewerie s

Limited to collect all beer bottles bearing the name or trade-mark o f

the Breweries and all similar plain beer bottles which were to b e

delivered and sorted by the defendants for which they were to receiv e

30 cents per dozen . They collected and sold bottles under the agree-

ment between the 1st of October, 1921, and the 30th of November,

1922 . The Attorney-General for Canada brought action to recove r

$240 .71, claiming that, under section 19BBB of The Special Wa r

Revenue Act, 1915, the defendants being "wholesalers or jobbers "

should have collected this sum from the purchasers who are "retailer s

or consumers" under said section . The Attorney-General obtained

judgment on the trial .

Held, on appeal, reversing the decision of CAYLEY, Co . J . (GALLIHER, J .A.

COURT OF
APPEAL

ATTORNEY -
GENERAL

OF CANAD A
V.

REED
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dissenting), that having regard to the strict rule requiring clear and

unequivocal language in the ease of legislation imposing taxation, an d
the language of the Act being that "the tax shall be payable by the

purchaser to the wholesaler and by the wholesaler to His Majesty "

it cannot be said with any certainty that this language imposes upo n
the wholesaler the liability for the tax itself when he has not receive d
it, and the appeal should be allowed .

APPEAL by defendants from the decision of CAYLEY, Co. J .
of the 6th of April, 1925, in an action to recover $240 .71 which
the plaintiff claims the defendants should have collected from
retailers or consumers under section 19BBB(1) of The Specia l
War Revenue Act, 1915, as enacted by Cap. 71 of 1920 and
re-enacted in 1922 by Cap. 47, Sec. 13. The defendants had
entered into an agreement with the Vancouver Breweries
Limited to collect beer bottles bearing the trade mark of th e
Breweries, and similar plain beer bottles, all to be assorted
and delivered by the defendants, the Breweries agreeing to pay
30 cents per dozen. The agreement was entered into on the
1st of April, 1921, for one year, but the parties continued to ac t
under it after the expiration of the year . The defendant s
neglected to collect the tax payable from the purchaser as pro-
vided by said section 19BBB(1) of The Special War Revenu e
Act. The Attorney-General of Canada sues for the amount th e
defendants should have collected from the purchasers . The
plaintiff recovered on the trial . The defendants appealed mainly
on the ground that although they may have been liable to
penalty, there was no right of action to recover the amount they
should have collected.

The appeal was argued at Vancouver on the 21st of October,
1925, before MACDONALD, C.J.A., MARTIN, GALLIHLR, Mc -
PHILLIPS and MACDONALD, JJ.A .

Brougham, for appellants : The action should be brought b y
the King and not by the Attorney-General of Canada : see Rex
v . Walker & King, Ltd. (1921), 3 W .W.R. 191. The Crown
seeking to recover a tax must bring the subject within the lette r
of the law : see Craies's Statute Law, 3rd Ed., pp. 105-6. Here
they are suing for the tax and not the penalty .

COURT OF
APPEA L

1925

Oct. 21 .

ATTORNEY-
GENERAL

OF CANAD A
V.
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Statement

Argument
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Oct. 21 .

F. R. Anderson, for respondent : The case of Rex v . Walker

& King, Ltd. (1921), 3 W .W.R. 191 was decided under a dif-

ferent situation of the law. Under the 1915 Act the Attorney-

General is the proper party.

ATTORNEY-
GENERAL

	

MACDO VALD, C .J.A . : The question depends on the con -
OF CANADA

v.

	

struction to be put upon the statute itself . The wholesaler ha s
REED not to pay over moneys which he has not received from th e

purchaser. The language of the Act itself would indicate that .

"The tax shall be payable by the purchaser to the wholesaler

and by the wholesaler to His Majesty . " Now, how can one sa y

with any certainty that that would impose upon the wholesaler

the liability for the tax itself when he has not received it ? O n

that point, I feel perfectly clear, having regard to the strict rule

which requires that in tax legislation clear and unequivoca l
MACDONALD,

C.J.A . language must be used before the person taxed can be rendere d

liable. There must be no doubt that Parliament intended t o

impose it. In this case there is grave doubt. I can see that in

any ordinary case it might be possible to say that one construc-
tion or the other construction could be put upon that language ,

but, having regard to the nature of the legislation, and the rule

of construction applicable to it, there is no doubt in my min d

as to how we should decide. We should set this judgment aside .

The appeal is allowed . Costs follow the event.

MARTIN, J.A . : I agree with that view . The duty imposed

upon the wholesaler, while it is a single duty, yet it is bipartit e
MARTIN, J .A.

in its obligations. It follows upon that the opinions of the

Chief Justice should prevail .

GALLIHER, J.A. : With respect I differ . I was for a time of

the view that has just been expressed, but the language of thi s

section, at all events as it appeals to my mind, is that the

Government imposes the tax which arises once the wholesale r

enters into a sale of his goods to some purchaser and that th e

wholesaler has to pay to the Government the tax upon that

transaction and is given the right to collect that tax from th e

purchaser. Being of that view I dissent .

OALLIIIER,
J .A .
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MCPHILLIPS, J .A . : I agree in allowing the appeal .

MACDONALD, J .A . : I feel that the intention of the framers
of the Act was as outlined by my brother GALLIHER, but there
is enough doubt about the true construction to bring it withi n
the rule requiring explicit language in the case of legislation
imposing taxation .

Appeal allowed, Galliher, J.A. dissenting .

Solicitor for appellants : W. F. Brougham .

Solicitors for respondent : Russell, Hancox & Anderson .

McCANNELL v . MABEE MACLAREN MOTOR S

LIMITED .
192 6

Contract—Sale of motors—Agreement to confirm sale—Specified area—
Jan. 5 .

Right of sale to resident outside of area—Subject to division of com -
mission with dealer whose area includes purchaser's residence—Privity . MCCANNELL

v.

The defendant entered into a sales contract with the Studebaker Company MABEE

for the sale of automobiles within a specified area, the contract eon-
14TO

TMOTORS T
ORS LTD.

taining a clause that : "if a dealer sells a Studebaker automobile

outside of his territory, or if a Studebaker automobile sold by dealer ,

shall be taken from dealer's territory by purchaser within 90 days

from the date of delivery, and remains in the other dealer ' s territory

for a period of four months or more, dealer in either event shall pay

one-half of dealer's discount profit to the Studebaker dealer into whose

territory the automobile is taken ." Shortly after the plaintiff entered

into a similar contract with the Studebaker Company covering an

adjoining area to that of the defendant, and while so employed the

defendant sold a car to a firm having its place of business within the

plaintiff's area and into which area the car was immediately taken .
The plaintiff obtained judgment in an action to recover half th e

commission .

Held, on appeal, affirming the decision of SWANSON, Co. J., that the Com-
pany may be regarded as the agent of the several dealers to brin g

about privity of contract between them, and the plaintiff was entitled

to bring action against the defendant for recovery of half of th e
commission paid to him on the sale of the car .

369

COURT O F
APPEAL

1925

Oct . 21 .

ATTORNEY-
GENERA L

OF CANADA
V.

REED

COURT OF

APPEAL

24



370

	

BRITISH COLUMBIA REPORTS .

	

[VoL.
COURT OF
APPEAL APPEAL by defendant from the decision of SWANSON,

1926

	

Co. J. of the 13th of May, 1925, in an action to recove r

Jan . S . $366.50 being a half of the commission on the sale of
an automobile . Both the plaintiff and the defendant ha d

MCCANNELL sales contracts with the Studebaker Company for the sal e
v .

MABEE of its automobile and under the contracts each had a certai n
MACLARE N

MOTORS LTD . area within which they were confined for soliciting sales . The
defendant's contract was dated the 1st of March, 1923, and th e
plaintiff's the 2nd of May, following. Both contracts contained
a clause that if anyone who lived outside came into his area an d

Statement
unsolicited, purchased a car, the agent was to pay one-half o f
the commission to the agent within whose area the purchase r
lived. A member of a firm named Armstrong Brothers, carrying
on business and residing in Kamloops (outside of the defend-
ant's area) came to Kelowna and unsolicited purchased a car
from the defendant. Kamloops being within the plaintiff' s
area he brought action for half the commission on the sale of th e
car and judgment was given in his favour .

The appeal was argued at Vancouver on the 15th of October ,
1925, before MACDONALD, C.J.A., MARTIN, GALLIHER ,

McPHILLIPS and MACDONALD, JJ.A.

Harold B . Robertson, K.C., for appellant : We submit (1 )
there was no contractual relationship between the plaintiff an d
defendant ; (2) there was no consideration moving between
plaintiff and defendant ; (3) the defendant's contract wa s
prior in date to that of the plaintiff and only applie d
to contracts made prior to the date of his contrac t
and therefore the plaintiff's contract is excluded from
it : see Pollock on Contracts, 9th Ed ., 226 ; Tweddle

v . Atkinson (1861), 1 B. & S. 393 ; Van Hemelryck v.

New Westminster Construction and Engineering Co . (1920) ,
29 B.C. 39 ; Dunlop Pneumatic Tyre Company, Limited v .

Selfridge and Company, Limited (1915), A.C. 847 at p. 853 .
It is only in the case of a trust that one can sue without privity :
see Taddy & Co . v. Sterious & Co . (1904), 1 Ch. 354 at p . 359 .

Fulton, K.C., for respondent : Section 20 of the contract
applies to all agents irrespective of whether they were agents o r
became agents after the defendant's contract and expressly says

Argument
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so. The mutual promise is substantial consideration . The
money was received by the defendant which in justice belong s
to the plaintiff.

Robertson, in reply, referred to Carlill v . Carbolic Smoke Ball

COURT OF
APPEAL

192 6

Jan . 5 .

Company (1893), 1 Q.B. 256 ; Calland v . Loyd (1840), 6 M . McCANELI

& W. 26 .

	

v .
MABEE

5th January, 1926 . MA CLARE N

MACDONALD, C .J.A. : Several grounds of appeal were takenMOTO$S LTD .

in the notice of appeal, but the only one seriously pressed i n
argument was that there was not privity of contract betwee n
the parties to the action.

The question is an important one. A large volume of busines s
has sprung up of the character of the transactions in question
here. The Studebaker Company carries on an extensive busi-
ness as manufacturers of automobiles which they dispose of in
an extensive territory. They make their distribution through
dealers or retailers, who are granted the right to purchase th e
automobiles on terms set out in a written contract, apparentl y
of a standard form and to sell them within a specified territory .
These agreements contain a clause reading as follows :

	

MA C.J.A. I D'
"20. Infringement of Territory. Dealer agrees to solicit no trade nor

sell Studebaker automobiles to persons residing outside dealer's territory ,

except that should such persons come unsolicited to dealer's place of busi-

ness to buy automobiles off the floor for immediate delivery . Dealer may

sell such persons, but in every such ease dealer must pay the Studebake r
dealer in whose territory the customer resides one-half of dealer 's discount
profit on such sale . It is mutually agreed that if a dealer 'sells a Stude-

baker automobile outside of his territory, or if a Studebaker automobil e
sold by dealer, shall be taken from dealer's territory by purchaser withi n

90 days from the date of delivery, and remains in the other dealer's territor y

for a period of four months or more, dealer in either event shall pay one -
half of dealer's discount profit to the Studebaker dealer into whos e
territory the automobile is taken . It is understood and agreed that thi s

paragraph shall be construed as an agreement between dealer and al l
other Studebaker dealers who have signed a similar agreement and that
nothing herein contained shall be construed as a liability on the part of

Company to dealer for territorial infringement by any other dealer."

Regarding then this clause as the whole agreement to whic h
the Company is one party and the dealer the other, what is th e
true interpretation of it as affecting other dealers who hav e
entered into precisely similar contracts with the Company ?

It will be seen that in the earlier part of the main contract it
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COURT OF is expressly declared that the dealer is not the agent of the
APPEAL

Company, and that by clause 20 itself, the Company is absolve d

	

1926

	

from liability in respect of the consequences of breach of tha t

	

Jan . 5 .

	

clause .

MCCANNELL In my opinion, the Company must be regarded as the agen t

MA.EE
of the several dealers to bring about privity of contract betwee n

MACLAREN them. Dealer A agrees with dealer B through and in the agent' s
MOTORS LTD. name, to carry out the reciprocal terms of the clause, which i s

manifestly for their mutual benefit. Unlike the case of Dunlop

Pneumatic Tyre Company, Limited v. Selfridge and Company,

Limited (1915), A.C . 847, the consideration is not one moving

from the Company to the dealer, but from one dealer to th e

other .

There is nothing novel in regarding the Company as the

agent for both parties. The bargain between the plaintiff and

defendant is in the words of Lord Dunedin, in the above case :
"A bargain deliberately made, a bargain not in itself unfair, and which

the person seeking to enforce it has a legitimate interest to enforce . "

MACDONALn,
It is a bargain which can best be brought into existenc e

C.J .A . through the instrumentality of the Company, and there is, I

think, nothing inconsistent with the character of sellers in thei r

acting in a collateral matter, as agents for the respective dealer s

in bringing their minds together. Each of the parties to thi s

action have agreed to precisely the same thing ; they have each

agreed that the clause shall be construed as an agreement

between them and not as an agreement as between each and th e

Company as principals . It is not necessary that, to constitut e

an agency, the agent shall be designated as such . The function

which he fills in bringing the parties together and their recogni-

tion of the relationship which his efforts have created is the test

of agency. In this case each of the dealers have signed counter-

parts of clause 20, and while the other contracting party is not

named he is specifically designated in the document, and treatin g

as I do the Company as the agent for both, each has contracted

in each document as a principal in the name of the agent .

I have not failed to notice the words in the clause making i t
applicable between those dealers "who have signed a similar

agreement, " nor the argument that the past tense does not
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include dealers who have signed subsequently to the defendants, COURT OF
APPEAL

but I think the context and object of the clause requires that it

	

_
be interpreted liberally and in accordance with what all parties

	

192 6

must have understood the clause to mean .

	

Jan . 5 .

I would therefore dismiss the appeal .

	

MCCANNELL
v. .

MARTIN J .A. : This appeal should, I think, be dismissed, the
MABEE

MAGLARE N

learned judge below having reached the right conclusion upon MOTORS LTD.

the special contract before him.

GALLIHER, J .A. : I agree in dismissing the appeal . GALLIHER,
J .A .

MCPHILLIPS, J.A. : This appeal raises a question of som e

nicety. The question of liability is to be determined in connec-
tion with a sale of a Studebaker 1924 model Big Six Speedste r

Sedan and two contracts, Canadian dealers agreements . The
plaintiff being a party to the contract of date the 2nd of May ,
1923, with the Studebaker Corporation of Canada Limited, an d
the defendants being a party to a contract with the same Cor-

poration of date the 1st of March, 1923 . In the contract of
the 1st of March, 1923, executed by the defendants, paragraph
20 thereof reads as follows [already set out in the judgment o f
MACDONALD, C .J .A.] :

I am in complete agreement with His Honour Judg e
SWANSON in the interpretation put upon the contracts ,
and that

	

20 above quoted can well be said l4cPHILLIPS ,paragraph

	

J .A .

to have brought about a contractual relationship betwee n

the plaintiff (respondent) and the defendant (appel-
lant), i .e., privity in law was constituted . There can be
no question of what the intention was, and I do not view it
upon the facts that the defendant was at all unaware of the term s
of its agency and the consequent necessity to account in th e
circumstances established in this case . The defendants wholl y
rely upon the submission made that in law there is no sufficien t
contractual relationship made out or privity created calling
upon it to account to the plaintiff. As I have already said, th e
intention is beyond question and the reasonableness of the pro -
vision is manifest ; further, it may be said that it has almos t
become notorious now owing to the vast volume of automobile
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COURT OF sales that this reciprocal condition obtains and might be said t o
APPEAL

be an implied contract . Here, however, the plaintiff is in no

	

1926

	

such insecure position for the enforcement of liability upon th e

Jan. 5 . defendants as the letter of the contract is ample in form, and

MCCANNELL the intention is clear .

	

MABEE

	

The judgment under appeal should be affirmed and the appea l

MACLAREN dismissed.
MOTORS LTD.

MACDONALD, J .A . : In my opinion the principles laid down

in The Satanita (1895), P . 248 are applicable in this case .

From the usual course followed in the sale of cars and from the

terms of his own agreement clearly suggesting the course fol-
lowed, it ought to be presumed that the appellant knew that th e

respondent or, at all events, other parties in adjacent territory ,

would have agreements with the Studebaker Corporation o f

Canada Limited similar to his own . The agreement carries this

implication . The appellant and respondent each entered into

an agreement with the Studebaker Corporation containing i n

MACDONALD, effect rules and conditions governing their common relations t o
C.J.A . that company as salesmen in adjoining districts. In the

Satanita case the owners of two yachts entered a race under an

agreement with the Yacht Racing Association containing rule s

and regulations governing the contest. One of the Association' s

regulations provided that if certain rules were not observe d

and as a result damage to another competitor resulted th e

delinquent would pay all damages . There was no formal con -

tract between the owners of the competing yachts but eac h

entered into an obligation to the other when they by agreemen t

with the Association undertook to observe the rules or pa y

damages for their breach. A relationship was created betwee n

the competitors containing an obligation . To quote Lopes, L.J . ,

at pp . 260-1 :

"I have no doubt that there was a contract . Probably a contract with

the Committee in certain cases, but also a contract between the owner s

of the competing yachts amongst themselves, and that contract was a n

undertaking that the owner of one competing yacht would pay the owner

of any other competing yacht injured by his yacht all the damages arising

from any infringement or disobedience of the rules . In my opinion ,

directly any owner entered his yacht to sail, this contract arose ; and it
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is clear that the owners of the Valkyrie and the Satanita did enter their COURT OF

respective yachts and did sail."

	

APPEAL

So in the case at Bar the appellant and respondent did enter 1926

into an agreement (not it is true with each other) but with the
Jan . 5 .

Studebaker Corporation containing conditions which ex neces- 	

sitate brought them into contractual relations with each other. MCCANNELL

They entered into agreements with the Company to sell only in MABEE

the territory assigned and upon breach of this condition to MOTOx s

MACLAEE N
LTD

account to the other for one half the commission thus earned .
The relationship thus created involved an obligation for breach
of which an action will lie .

Privity being thus established the question of consideration MACDONALD,

presents no difficulty .

	

J .A .

I may add that this is not a case of a third party suing on a
contract made by others for his benefit as in Tweddle v. Atkinson

(1861), 30 L .J., Q.B. 265 .
I would dismiss the appeal .

Appeal dismissed.

Solicitors for appellant : Norris & McWilliams .

Solicitor for respondent : F. J. Fulton .
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MATHESON v . THYNNE .

Vendor and purchaser—Conveyance--Covenant for title—Breach—Damage s
—Measure of.

192 6

Jan . 5 .

MATHESON

V.
THYNNE

Statement

The defendant, the owner of four lots adjoining a lake and through which

a stream as an outlet from the lake flowed, sold a right of way across

one of the lots to a railway company . In 1920 the railway built an

embankment along the right of way which held the water back an d

flooded the lots in the rainy season and the defendant brought action

against the railway for damages to his crops . On the 16th of July ,

1921, the defendant under agreement for sale sold the four lots to th e

plaintiff and on the 26th of July following he entered into an agreement

with the railway company on behalf of himself, his executors, adminis-

trators and assigns settling all claims for present or future damages

by reason of the construction of the railway across the said lot an d

agreeing to the rescission of an order of the Railway Board compelling

the railway company to clear the outlet from the lake . In pursuance

of the agreement for sale to the plaintiff the defendant executed a

conveyance on the 6th of May, 1922, in which he covenanted that h e

had the right to convey, that the plaintiff should have quiet possession

free from encumbrances and that defendant had done no act t o

encumber said lands . An action for specific performance of the agree-

ment to convey, free from encumbrances or damages in lieu thereof ,

was dismissed.

Held, on appeal, reversing the decision of MACDONALD, J. that an easement
was created by the agreement of the 26th of July, 1921, with the rail-

way affecting the defendant's title. There was a breach of covenan t

on the execution of the conveyance of the 6th of May, 1922, and th e

measure of damages is the difference in value of the property free fro m

the easement and its value subject thereto.

APPEAL by plaintiff from the decision of MACDONALD, J. of
the 2nd of February, 1925 (reported 34 B .C. 541) in an action

for specific performance of an agreement for sale of lots 68 ,
475, 604 and 784 in the Yale Division of Yale District, Britis h
Columbia . Lot 784 adjoined Thynne Lake . The lake was
drained by Otter Creek which ran through said lots. In 1920

when the defendant was owner of the lots the Victoria, Van-
couver & Eastern Railway Company ran its right of way ove r
lot 68 and constructed a railway embankment in such a wa y

that in the rainy season all the lots were flooded. In the same

year the defendant brought action against the company and
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recovered damages. On the 16th of July, 1921, the defendant COURT O F
APPEA L

sold the lots to the plaintiff for $20,000 of which $11,000 was
paid in cash and in lieu of the balance the plaintiff assumed cer-

	

1926

tain mortgages . On the 26th of July, 1921, the Railway Board Jan . 5 .

ordered that the railway clear the outlet through Otter Creek
ZATnEso,

so as to prevent the flooding. On the same day the defendant

	

v.

entered into an agreement with the railway settling all claims
TnrnE

as to flooding including appeal to the Supreme Court of Canad a
and rescinding the order of the Railway Board . This agree-
ment was registered as a charge against the property in the
registry office. The plaintiff claims the defendant covenante d
for good title, free from encumbrances and that he was entitle d
to damages for breach of covenants (a) that the defendant had Statement

a right to convey ; (b) that the defendant had quiet possession
free from encumbrances ; and (c) that he had done no act t o
encumber said lands . The plaintiff further prayed for a
declaration that he was entitled to be registered as owner of th e
property. The action was dismissed .

The appeal was argued at Vancouver on the 16th, 19th an d
20th of October, 1925, before MACDONALD, C.J .A ., MARTIN ,

GALLIU Y:R, MCPIILLins and MACDONALD, JJ.A.

]layers, for appellant : The sale to the plaintiff was mad e
ten days before the easement complained of was given but the
conveyance was executed on the 6th of May, 1922, and contain s
the covenants upon which we rely : see Williams on Vendor an d
Purchaser, 3rd Ed ., Vol. 2, pp. 1090-1 ; Turner v. Moon

(1901), 2 Ch . 825. Notice to the purchaser is immaterial and
irrespective of knowledge he is entitled to recover . On the
question of notice see Page v. Midland Railway Co . (1894), 1

Ch. 11 at pp. 19-20 ; Great Western Railway v . Fisher (1905), Argument

1 Ch. 316 ; In re Chute's Estate (1914), 1 I .R. 180 at p . 187 .

As to whether this is an easement see Gale on Easements, 10t h

Ed ., pp. 27-9 ; Attorney-General of Southern Nigeria v . Joh n

that and Company (Liverpool), Limited (1915), A.C. 599 at

p . 617 ; Bronson v . Coffin (1871), 108 nass. 175. The

respondent relies on Chaadiere Machine & Foundry Co . v .

Canada Atlantic Rway . Co . (1902), 33 S .C.R. 11 at p. 15.
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Killain, for respondent : Appellant bases his case on the ease-

ment but although not appearing as a party he substantially wa s

as he advised on it and accepted it afterwards in such a way a s

to create estoppel . The flooding only covered part of 68 an d

another lot and there is no continuing cause of action : see

McCrimmon v . B.C. Electric Ry. Co . (1915), 22 B.C. 76 ;

Salmond on Torts, 5th Ed ., 195. A negative agreement cannot
be an easement on the land dealt with . There is always a flood

there in the wet season. He knew this, and advised settlement,
having bought thinking he had a good buy . There is estoppel :

see Chaudiere Machine & Foundry Co . v. Canada Atlantic

Rway. Co. (1902), 33 S .C.R . 11 ; Goddard on Easements, 8th

Ed., 2 ; Gale on Easements, 10th Ed ., 30 ; Anctil v. City of

Quebec (1903), 33 S .C.R. 347. On rectification see Frey v .

Floyd (1922), 30 B.C . 488. On rectification and specific per-

formance see Bing Kee v . Mackenzie (1919), 3 W .W.R. 221 at

p. 228 ; Vancouver Power Co . v. Hounsome (1914), 49 S .C.R.

430 ; Norton on Deeds, 2nd Ed ., 559. On the question of
waiver see Williams on Vendor and Purchaser, 3rd Ed ., 177 ;

In re Gloag and Miller's Contract (1883), 23 Ch. D. 320 at

p. 328 .

Mayers, replied.

Cur . adv. vult .

5th January, 1926.

MACDONALD MACDONALD, C.J.A . : I concur in the conclusion reached by
O .J.A.

	

Mr. Justice GALLIHER .

MARTIN, J .A . MARTIN, J.A . : I agree in allowing this appeal .

GALLIHER, J .A . : This is an appeal from the judgment of

MACDONALD, J., dismissing the plaintiff's action.

On July 16th, 1921, the plaintiff and defendant entered into

GALLIHER, an agreement by which the plaintiff purchased from the defend-
J .A . ant certain properties mentioned therein, for the sum of

$20,000, but in this appeal we are only concerned with lot 68 ,

one of the parcels of property . There was through lot 68, a

right of way, which had been granted by the defendant to th e

Vancouver, Victoria & Eastern Railway Company, consistin g

COURT OF
APPEA L

192 6

Jan . 5 .

MATHESON

O .
THTNN E

Argument
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of 21.20 acres, and which was conveyed by deed bearing dat e

the 16th of October, 1912, which was duly registered by th e

company. Said deed contained a release by the plaintiff in th e

words following :
"And the said grantor, for himself, his heirs, executors, administrator s

and assigns does release the grantees their successors and assigns from al l

claims for any and all damages resulting to the lands through and acros s

which the strips or pieces of land hereby conveyed are located by reason o f

the location, grade, construction, maintenance and operation of a railwa y

over and upon the premises hereby conveyed."

In the agreement of July 16th, 1921, there is no reservation

of the right of way granted to the V.V. & E. Railway Co., but
in the deed from the defendant to the plaintiff dated May 6th ,
1922, which was accepted by the plaintiff and which he sought

to register and still retains, there was reservation of this 21 .20
acres right of way through lot 68 .

Before the purchase by the plaintiff of lot 68, and in May ,

1920, the defendant brought an action in the Supreme Court of

British Columbia against the railway company for damage t o

certain of the lands, including lot 68, and crops grown thereon,

from flooding by reason of the said railway and its works, and
recovered judgment, which judgment was afterwards affirme d

by this Court, and an appeal then taken by the Company to th e
Supreme Court of Canada . While this latter appeal was pend-
ing an agreement was arrived at between the defendant and the

company, which agreement was reduced into writing and dated
26th July, 1921, and to which the defendant and the railway
company were parties signatory.

After various recitals in which were included the proceeding s

in the Courts above referred to, the agreement proceeds :
" Now THIS AGREEMENT WITNESSETH that in consideration of the pay-

ment of the amount of said judgment and costs and of abandonment of th e

said appeal to the Supreme Court of Canada (the receipt of amount o f

said judgment and costs being hereby acknowledged) the owner cloth hereby

for himself, his heirs, executors, administrators and assigns, release an d

discharge the Railway Company, its successors and assigns of and fro m

all claim for loss, costs, damages, charges and expenses of any nature o r

kind that has arisen or to arise out of the construction of the line o f

railway of the Railway Company, along Thynne Lake and Otter Creek, or

by reason of any interference by the Railway Company with the natura l

channel and bed of said Thynne Lake and Otter Creek and Both hereb y

accept the amount of said judgment and costs in full settlement and satis -

COURT OF
APPEAL

192 6

Jan. 5 .

MATHESON
V.

THYNN E

GALLIHER,
J.A.
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GALLIHER ,
J .A. agreement is to throw a burden upon the land, in other words ,

it frees the company from any responsibility for damage cause d
by water or debris cast upon the lands by reason of the works or
operations of the company, in effect granting the company th e
privilege of depositing water and debris on the lands . This is
contrary to the covenants in the plaintiff's agreement . But the
defendants say, "You had notice of this ." Assuming they had,
that objection is disposed of by Page v. Midland Railway Co .

(1894), 1 Ch . 11 . That case decides that where the covenant is
clear and unambiguous, full effect must be given to it even
where on the face of the instrument generally the purchaser
could be said to have notice of an encumbrance not specified o r
excepted in the covenant and that notice of the defect in title
relied on as a breach is no defence to the action on the covenant
in respect of the breach . See also Great Western Railway v .

Fisher (1905), 1 Ch . 316 at p . 322 . We have then an easement
or a burden thrown upon the land, breaches of covenant for quie t
enjoyment, and for title not affected by notice. The defendant
having created this encumbrance in contravention of hi s

coma or' faction of all present and future damages or causes of action which th e
APPEAL owner, his heirs, executors, administrators or assigns can now or may a t

1926

	

any time hereafter have or make against the Railway Company, its suc-

cessors or assigns, by reason of the construction of said line of railway i n

Jan. 5 .

	

the manner and in the place in which it has been constructed and now is

and that notwithstanding any flooding of any portion of said lots 67 and 6 8
MATHESON caused or claimed to be caused by reason of the existence of such line o f

v'

	

railway, he the owner, for himself, his heirs or assigns will not make anyTHYNNE
claim for compensation for injury to any of his lands on account of such

flooding, damming back of water or deposit of rock, debris, silt, sand o r

any other material that may be carried on the said lots 67 or 68, by th e

waters of Thynne Lake or Otter Creek. "

It will be noted that this agreement is dated ten days after
the agreement between plaintiff and defendant . It was regis-
tered by the company and upon the plaintiff applying to registe r

his deed of 6th May, 1922, registration was refused, except sub -
ject to this agreement of July 26th, 1921 .

The plaintiff complains that this is an easement throwing a
burden upon the land and that neither in the agreement for sal e
nor inthe deed given him is there any reservation or exceptio n
—that it is in the face of the covenant for quiet enjoyment an d
in breach of the covenant for title . I think the effect of the
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covenants and imposed on the lands a burden which he cannot COURT OF
APPEAL

remove must answer in damages . It was held in Turner v. Moon

(1921), 2 Ch . 825, followed in Eastwood v . Ashton (1913), 2

	

192 6

Ch. 39, that the true measure of damages in such cases was the Jan . 5 .

difference in value of the land as purporting to be conveyed and MATHESON

the land as it actually passed to the purchaser .

	

v.
THYNNE

There is still the question as to whether this case is governe d

by the principles laid down in Backhouse v. Bonomi and Wife

(1861), 9 H.L. Cas . 503 ; Darley Main Colliery Co . v. Mitchel l

(1886), 11 App. Cas. 127 ; Joseph Schlitz Brewing Co . v.

Compton (1892), 32 N.E. 693 ; and McCrimmon v. B.C. Elec-

tric Ry. Co . (1915), 22 B.C. 76, or within such cases as

Chaudiere Machine & Foundry Co . v. Canada Atlantic Rway .

Co . (1902), 33 S.C.R. 11 and Anctil v . City of Quebec (1903) ,
ib . 347 .

In the Chaudiere case, Sir Henri E . Taschereau, C.J., who

delivered the judgment of the Court, at p . 15, distinguishes
Backhouse v . Bonomi and Wife and Darley Main Colliery Co .

v . Mitchell, supra, in these words :
"In these two cases, the acts which had caused the damages were, when

done, lawful, so that clearly no action for damages could be thought of till GALLIHER,
the damages accrued . Here the appellants' claim rests upon their allega-

	

J.A.

tion that the works done by the respondents at the outset constituted a
nuisance and a trespass on their lot . "

The former class of cases, I think, govern here . In the case
at Bar, the work when done was lawful, but construction wa s
negligent. Until damage occurred no right of action arose, and
then only for such damage as had occurred up to the time of
bringing action and so long as the faulty construction remained
unremedied and further damage ensued, there would be a righ t
of action for such further damages . The defendant has by his ,
agreement with the company deprived the plaintiff of this right
and the plaintiff, in my opinion, is entitled to damages .

I would allow the appeal and (if the parties cannot agree )
grant a new trial for the assessment of damages, the proper
measure of damages, being as I think, as laid down in Turner

v. Moon, supra .

McPHILLIPS, J,A . : I am in agreement with the reasons for
MCPHILLIPS ,

judgment of my brother GALLrxnu and would allow the appeal .

	

J .A .
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MACDONALD, J.A. : It is first necessary to decide if the agree -
APPEAL

ment complained of, as derogating from the vendor's grant ,
1926

	

creates an easement in favour of the dominant tenement, viz. ,
Jan. 5 . the property of the railway company over a servient tenement ,

MATHESON viz., lot 68. It was executed on the 26th of July, 1921 (ten
y

	

days after plaintiff purchased under contract), between the
THYNNE

defendant and the Vancouver, Victoria & Eastern Railwa y
and Navigation Company. It recites that the defendant com-
plained that by the construction of the railway and throug h

interference with the outlet of Thynne Lake and the channe l
of Otter Creek lot 68 (and other lands) had been damaged by
flooding, crops destroyed and the land depreciated in value . It
further recites that the defendant obtained judgment in th e
Courts against the railway company for damages ; complained

to the Board of Railway Commissioners of the "alleged obstruc-
tion to flowage of water" and that in consideration of paymen t
by the railway company of the amount of the judgment and th e

abandonment of a proposed appeal to the Supreme Court of
Canada the defendant would release and discharge the company

MACDONALD,
from all claims theretofore made or which he or his assigns migh t

thereafter make for damages arising from said interference wit h
the natural flow of water . The defendant, therefore, accepted a
stated amount in full settlement of all present and future dam -

ages or causes of action, thus granting immunity to the compan y

should flooding recur.
I have briefly outlined the agreement in so far as it is material .

Does it amount to more than the settlement of past and futur e
claims for damages by the parties concerned, or does it impres s
on lot 68 a privilege or right affecting the title thereto ; in other

words, create an easement ? I was inclined to the view during
the argument, that it was a misnomer to apply the term "ease-

ment" to the situation created by this agreement. Had there

been a grant of a right to the railway company to discharge th e
overflow of water from, for example, a water tank on the Rail -

way Company's property over the defendant 's land an easemen t

would without doubt be created. Does it follow that the owne r
by accepting a sum of money in settlement for past and futur e

damage claims and executing a release, thereby grants an ease-
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meat over the lands in question ; or does such acceptance an d

release only relate to the abandonment of remedies and th e
adjustment of damage claims ? One should look at the purpose s

to be served by an agreement in determining its true import .
While these considerations are pertinent to the inquiry, I am
of opinion that the agreement does amount to more than th e
mere settlement of damage claims . The effect of it, notwith-

standing its purpose, is that water and debris may be allowed t o
flow over the defendant's land with impunity. This result fol-

lows just as conclusively as if the right were given to the railway

company in express terms . We were not referred to any
authorities nor can I find in the books any example of an ease-

ment thus indirectly created . Goddard in his 8th edition of the
Law of Easements at p. 2 defines it as :

"A privilege, without profit, which the owner of one tenement has a

right to enjoy in respect of that tenement in or over the tenement o f

another person, by reason whereof the latter is obliged to suffer or refrai n

from doing something on his own tenement for the advantage of the

former ."

Here the defendant must "suffer or refrain" from doing some -
thing, that is, not bring an action for the advantage of the rail-
way company. In principle it is within the definition.

	

azACnoNACV,
a .A .

Gale on Easements, 10th Ed ., at p. 29 gives, amongst others ,
these examples of an easement :

"Right to use or affect the water of a natural stream in manner no t

justified by a natural right, e.g., by placing a fishing weir therein,"

and
"Right to commit a private nuisance by discharging coal dust ove r

another's land . "

The latter example is analogous to this case. If a fishing
weir were constructed without permission and an action brought
for resulting damages and in settlement for valuable considera --
tion a release was given for past or future claims it would giv e
to the other the identical privilege which would be contained i n
a direct grant . It follows that in the ease at Bar the railwa y

company purchased an easement by the settlement of present
and future damage claims.

I find, therefore, that an easement was created by the agree-
ment in question affecting the defendant's title and unless other
considerations preclude it, the plaintiff must succeed . The

COURT OF
APPEAL

192 6

Jan . 5 .

MATHESO N
V.

THYNNE
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TH

was, at all events, affected with notice thereof being fully awar e
of the conditions giving rise to it . I find it unnecessary to decide
this disputed question of fact . It is not a defence to an action
for breach of a covenant in a conveyance to assert that the
plaintiff knew the defendant was not able to convey all that he
purported to convey. See Page v. Midland Railway Co . (1894) ,
1 Ch. D. 11 at p . 23, where Davey, L .J., discussing the prin-
ciple enunciated by the Vice-Chancellor in Hunt v. White
(1868), 37 L .J., Ch. 326, and overruling it said :

"The Vice-Chancellor's proposition is certainly expressed too widely, for
where the defect of title is one of which the purchaser has notice, though
it does not appear on the face of the conveyance, it was held in Levett v .
IVithrington [(1687)], 1 Lutw. 317 [125 E .R. 166], that notice of th e

defect in title relied on as a breach, is no defence to an action on th e
covenant in respect of the breach . And, indeed, I adopt the statement of

MACDONALD, the learned editors of Dart on Vendors and Purchasers, 6th Ed ., Vol . ii .
J .A . p . 886, and it would, in my opinion, be contrary to principle to hold tha t

the construction or effect of a covenant can be controlled by extrinsic
evidence of notice or intention . "

The covenant, therefore, to give quiet possession free from all
encumbrances extends to an encumbrance in respect to which the
covenantee has notice. No question of estoppel or waiver arises
on the facts in this case. The parties are strictly bound by the
conveyance. To avoid being so bound reservations would hav e
to be made in the document conveying title .

It was urged, however, that further action may be taken to
recover future damages should they occur . This contention i s
only important in one aspect . If it is true that the agreement ,
notwithstanding its terms, does not prevent future action s
against the railway company then the latter have not purchased
immunity ; it merely effected a settlement for damages pre-
viously suffered and the document having no further operatio n
did not create an easement at all . The fact is that a second
action was successfully launched for subsequent damages and

CRUET o~ breach of covenant occurred on the execution of the conveyanc eAPPEAL

and the measure of damages will be the difference in value o f
1926

	

the property free from this easement and its value subjec t
Jan. 5 .

	

thereto.

MATHESON

	

As against this conclusion it was submitted that the plaintiff ,
v

	

if not strictly a party to the agreement creating the easement ,YNNE',
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sustained on appeal to this Court. The defendant submits, how- COURT OF
APPEAL

ever, that, under the agreement, notwithstanding its explicit

terms, the railway company is not released from a damage claim 1926

in the future for any act constituting negligence . It may well Jan . 5.

be that if in works of maintenance the railway company negli- 1ATHESO x

gently make repairs or place other obstructions on the ground,

	

v.
THYNNE

not properly classified as maintenance work, an action would li e
for resulting damage. Such a situation would, however, be

dehors the agreement creating the easement . The present con-

dition cannot be affected or disturbed by speculating on th e
rights of the parties should an entirely new situation arise .

A further contention was submitted by the defendant . By a
conveyance executed on October 16th, 1912, between the defend-

ant and the railway company the right of way on which th e
works in question were constructed, was conveyed to the com-

pany and the plaintiff purchased subject to this conveyance . It
contains a covenant releasing the grantees from all claims fo r

damages resulting to the lands conveyed by reason of the loca-
tion, grade, construction, maintenance and operation of the
railway over and upon the premises conveyed. It was argued

MACDONALD ,
that the later agreement of the 26th of July, 1921, is no wider

	

J.A.

in its scope or effect than this clause in the right of way con-

veyance and that the land, therefore, is subjected to no greate r
burden by the subsequent agreement. This view is not borne

out by a comparison of the releases in these two documents. In

any event, if, as I find, the latter document creates an easement,
it would have to be shewn that the same easement was in fact
created by the clause referred to in the right of way conveyance
subject to which the plaintiff admittedly purchased . Without
repeating the facts already outlined, the works constructed, th e
actions brought and the settlement made covered by the agree-
ment of July 26th, 1921, all of which had to be considered i n
deciding that an easement was created, it is clear that the same
easement, or an easement of any kind, was not previousl y
created by the clause referred to in the right of way conveyance .
Whether or not this earlier release and other consideration s
referred to in argument may have a bearing on the quantum of
damages, when that state is reached, I express no opinion : in

25
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COURT OF any event the fact that the easement complained of is an existing
APPEAL

encumbrance brought about solely by the agreement of the 26t h
1926 of July, 1921, is not displaced. It had its origin then : not at

Jan . 5 . an earlier date . It is quite impossible to say that because in the

MATHESON conveyance from the defendant to the plaintiff there is an
v .

	

exception from the property conveyed of the 1 .68 acres compris-
THYNNE

ing the right of way, that it constitutes a reservation in respec t
to the easement subsequently created. It would be necessary t o

MACDONALD, go that far to escape the consequences of the breach of covenan t
J.A.

complained of.

The appeal should be allowed with a direction to the learned
trial judge to assess the damages .

Appeal allowed .

Solicitor for appellant : T. J . Baillie .

Solicitor for respondent : M. L. Orimmett .

COURT OF BOSLUND ET AL. v. ABBOTSFORD LUMBER, MININ G
APPEAL

	

& DEVELOPMENT COMPANY, LIMITED .

192 5

Oct . 15 .

When the Court decides the substantial question of liability in an action

and merely refers the assessment of damages to a referee, reservin g

nothing to itself, the judgment should be regarded as a final judgment

for the purposes of appeal .

APPEAL by defendant from the decision of McDoNALD, J . of
the 22nd of January, 1925 (reported 34 B .C. 485) in an action
for damages brought by certain residents of the United State s

against the defendant Company for negligence in allowing fire s
started on its lands to spread across the international boundary
line to the plaintiffs' lands . The respondents raised the pre-

liminary objection that the appeal was out of time, contendin g
that the judgment appealed from was interlocutory as there wa s
a reference to the registrar to ascertain the damages sustained .

Appeal — Practice — Judgment — Reference to assess damages — Fina l
judgment .

BOSLUN D

'V.
ABBOTSFORD

LUMBER ,
MINING
DEVELOP -
MENT Co .

Statement
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The appeal was argued at Victoria on the 9th of June, 1925, COURT OF
APPEAL

before MACDONALD, C.J.A., MARTIN, 0-ALLIHER and MAC-

DONALD, M.A.

	

192 5

Oct . 15 .
J. W. deB. Farris, K.C., for appellant.
Mayers (Patterson, with him), for respondents, raised BosLUN D

the preliminary objection that the appeal was out of time ABBOT
v.

BFORD

as this was an interlocutory appeal . Judgment was given
for the plaintiffs and there was a reference to the regis-
trar to ascertain the amount of damages. In the case of
Laursen v . McKinnon (1913), 18 B.C. 10, the judgment of
the Chief Justice should be carefully read in which case it will
be found to support our contention : see also Chilliwac k

Evaporating & Packing Co. v. Chung (1917), 25 B.C. 90 at
p . 92 . A judgment with a reference to the registrar is an inter-
locutory judgment . There is not a final disposition of the action
until the amount is ascertained and entered in the judgment :
see The Rural Municipality of Morris v . The London and

Canadian Loan and Agency Company (1891), 19 S .C.R. 434 ;
Collins v. Vestry of Paddington (1880), 5 Q .B.D. 368 ; Crown

Life Insurance Co. v. Skinner (1911), 44 S .C.R. 616 ; Stephen-

son v. Gold Medal Furniture Mfg. Co . (1913), 48 S .C.R. 497.
The English cases are The Duke of Buccleuch (1892), P . 201
at p. 208 ; Grieve v . Tasker (1905), 75 L.J., P.C. 12 at p . 13 :
see also Miller v . Kerlin (1923), 33 B .C. 140.

Farris, contra : The Court should approach this question fro m
the standpoint of whether the case is disposed of . The cases
cited, when read, will be found to be in our favour : see Stephen-

son v. Gold Medal Furniture Mfg. Co . (1913), 48 S .C.R. 497
at p. 503 ; see also Wenger v . Lamont (1909), 41 S .C.R. 603 ;
Bank of Vancouver v . Nordlund (1920), 28 B.C. 342 ; In re

Herbert Reeves & Co. (1901), 71 L.J., Ch. 70 ; In re Jerom e

(1907), 76 L.J., Ch. 432. We now apply for an extension of
time if this is interlocutory .

Mayers, in reply, referred to Bozson v. Altrincham Urban

Council (1903), 72 L.J ., K.B. 271 .
Cur. adv. vult .

15th October, 1925 .
MACDONALD,

MACDONALD, C .J.A. : A preliminary objection was taken at C .J .A .

LUMBER,
MINING &
DEVELOP-
MENT CO .

Argument
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BOSLUN D

V.
ABBOTSFORD

LUMBER,
MINING &
DEVELOP-
MENT CO .

MACDONALD ,
C .J .A .

the opening of the appeal based upon the character of the judg-
ment, the question being, was it final or interlocutory? Th e
action is for damages caused by fire . Judgment was pronounce d
for the plaintiffs and a reference was ordered to assess th e
damages . No reservations of any kind were made in the judg-
ment ; the costs were disposed of both of the trial and th e
reference. Nothing remained but for the referee to find the
amount to which each claimant was entitled . On these facts I
think the judgment was a final judgment. Even if I were of
the contrary opinion, which I am not, I think we are bound b y
our decision in Laursen v. McKinnon (1913), 18 B.C. 10 .

That was an action of trespass which the learned judge affirme d
and then referred the assessment of damages . In that case there
were no reservations . The notice of appeal was given three days
after the expiration of the three months allowed for appealin g
from final judgments, but the report of the registrar was within
the three months . It was contended that the judgment was
interlocutory and did not become final until the registrar' s
report was entered . The Court held that the judgment was a
final judgment, Mr. Justice IRVING dissenting.

It has been suggested that this Court has followed the decisio n
in Salaman v. Warner (1891), 1 Q.B. 734, in preference to
later decisions of the English Court of Appeal . I have examined

theireported decisions of this Court to find whether or not tha t
impression was well founded . The first case in which judgmen t
of the Court, as distinguished from the late Full Court, was
pronounced on this point is Laursen v. McKinnon, supra, which
seems to me to be in conflict with Salaman v . Warner and in

conformity with the later decisions of the English Court o f
Appeal ; Bozson v. Altrincham Urban Council (1903), 1 K.B.
447 . An order was made in Chambers declaring that the ques-
tion of liability and breach only should be tried, by the Court ,
and that if liability were found there should be a reference t o
assess damages. The Court dismissed the action and the ques-
tion arose as to whether or not that was a final judgment, an d
it was held to be such .

I see no distinction between the facts there and those i n

Salaman v . Warner, where the action was dismissed on a point
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of law. In each case the Court dismissed the action after
deciding the question of liability on the merits .

In Chilliwack Evaporating & Packing Co. v. Chung (1917) ,
25 B.C. 90, the appeal was not from the judgment, which was
one in default, but from the refusal of a motion to allow the
defendant in to defend. It was held that that proceeding wa s
an interlocutory one and that the appellant was out of time .
That case is in no manner in conflict with Laursen v. McKinnon.

There are, I think, two other decisions of this Court to
which we were referred, neither of which, in my opinion, is i n
any degree in conflict with Laursen v. McKinnon. Another,
Downes v. Elphinstone Co-operative Association (1924), 35
B.C . 30 is in conflict but the point was not reserved and our
attention was not directed to our former decision .

We have been referred to decisions of the Supreme Court o f
Canada. The last decision (Stephenson v . Gold Medal Furni-
ture Mfg. Co. (1913), 48 S .C.R. 497), of that Court prior to
the coining into force of the amendment to the Supreme Court
Act, of 1913, is instructive. I draw an inference from the
expressions of some of the judges favourable to the conclusio n
we arrived at in Laursen v. McKinnon. That was an appeal
from the Manitoba Court of Appeal. The Court of Appeal
referred the quantum of damages, if any, to a referee. Anglin ,
J., with whom Brodeur, J . concurred, said (pp . 503-4) :

"But, although it would be eminently unsatisfactory that an appeal
should be entertained by this Court from a judgment under which it may
be, for aught that appears before us, that nothing will ultimately be found
to be due by the appellant (the master is to find the amount of liability
of the principal debtor, if any), I would be disposed to accept her conten-
tion that the judgment rendered against her in the Manitoba Court o f
Appeal is final within such authorities as Ex parte Moore [ (1885) ], 1 4
Q.B .D. 627 : In re Alexander (1892), 1 Q.B . 216 ; Bozson v . Altrincham
Urban Council (1903), 1 K.B . 547, and that it would be appealable to this

Court if `final judgment' had not been defined in our statute as it was
before the amendment of 1913 . The judgment against the appellant i s
similar to that sometimes rendered in the English King's Bench Divisio n
for an amount to be ascertained by an official referee . "

Davies, J . thought that even under the Supreme Court Act
the judgment was final .

There is only one point on which I felt some doubt. The
judgment here is not in proper form, it orders that judgment

389
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C.S .A .
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COURT OF "shall be entered," etc ., instead of "It is ordered and adjudged ."
APPEAL

In one of the English cases a distinction was drawn between an
1925 order that judgment be entered and the judgment itself (Brett ,

Oct . 15 . L.J. in Standard Discount Co . v. La Grange (1877), 3 C.P.D.

BosLI?ND
71) . But one must look at the substance rather than at th e

v.

	

form. This is, in substance, a judgment which if carried out
ABBOTSFOR D

LUMBER, disposes of the whole action including the costs of the action and
MINING & of the reference. We should not be astute to stand upon techni -
DEVELOP -

MENT Co. calities which are the bane of litigation, but should pay atten-
tion to the true character of the adjudication .

In my opinion, the best rule I am able to deduce from th e
MACDONALD,

C.J .A . cases, even in England, is that when the Court decides the

substantial question of liability and merely refers the assessment

of damages to a referee reserving nothing to itself, the judgmen t
ought to be regarded as a final judgment for the purposes o f

appeal.
The preliminary objection should be overruled .

MARTIN, J .A .

	

[MARTIN, J.A. took no part in this judgment . ]

GALLIHER,

	

GAT`LIITER and MACDONALD, M.A . agreed with MACDONALD,

J.A .

	

C.J.A .

Solicitors for appellant : Farris, Farris, Stultz & Sloan.

Solicitor for respondents : W. H. Patterson.
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REX v. HOLT.

Criminal law—Intoxicating liquors—Conviction—Appeal—Nearest Count y

Court—R.S.B.C. 1924, Cap. 245, Secs . 77 and 78 (b) ; Cap. 146 .

An accused was convicted by the stipendiary magistrate at Bowser, B .C.,

for keeping intoxicating liquor for sale. He appealed to the sittings

of the County Court at Nanaimo . Bowser is 27 miles on an ordinar y

road from Cumberland and 43 miles by railway from Nanaimo . A

preliminary objection by counsel for the Crown that under section 7 7

of the Summary Convictions Act the appeal should have been taken

to Cumberland and not to Nanaimo, was sustained .

Held, on appeal, affirming the decision of BARKER, Co. J ., that there was

no jurisdiction and the appeal should be quashed .

APPEAL by accused from the decision of BARKER, Co. J .

sustaining the conviction of accused by the stipendiary magis-
trate for the County of Nanaimo for that he did at Bowser in

the County of Nanaimo unlawfully keep intoxicating liquor fo r

sale. Notice of appeal from the conviction was given to th e

County Court at Nanaimo . Objection was taken by counsel fo r

the Crown that Bowser was nearer Cumberland than Nan aimo
and that under section 77 of the Summary Convictions Act th e

appeal should have been to the County Court at Cumberland.
The section reads as follows :

"Unless it is otherwise provided in any special Act under which a con-

viction takes place or an order is made by a Justice for the payment o f

money or dismissing an information or complaint, any person who think s

himself aggrieved by any such conviction or order or dismissal, the prose-

cutor or complainant, as well as the defendant, may appeal to the Count y

Court, at the sittings thereof which shall be held nearest to the place

where the cause of the information or complaint arose ."

Bowser is about 27 miles from Cumberland and is reached
by a good road, but Nanaimo which is 43 miles away has rail-
way connection. The preliminary objection was sustained by

the judge below .
The appeal was argued at Vancouver on the 3rd and 4th

of March, 1925, before MACDo ALD, C .J.A., MARTIN,
GALLIHER, MCPHILLTPs and MMACDONALD, M .A.

CRUST OF
APPEAL

192 5

March 4.

REX
V.

HOLT

Statement

Brougham, for appellant : The hearing before the County Argument
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COURT OF Court was a trial de novo, and the case comes under the Revised
APPEAL

Statutes : see Rex v. Stanely (1925), 1 W.W.R. 33 ; Rex v.
1925

	

Perro (1924), 34 B.C. 169 ; Re Kwong Wo (1893), 2 B.C .
March 4 . 336 . The magistrate sent the record to Nanaimo. Under

REX

	

section 78(b) of the Summary Convictions Act it is not neces -
v .

	

sary to say which sittings you appeal to : see Rex v. Georget
HOLT

(1914), 23 Can. C.C. 341 at p. 344 ; Bathard v. Commissioners

of Sewers of the City of London (1889), 54 J.P. 135 ; Kowa-

lenko v. Lewis and Lepine (No . 2) (1921), 3 W.W.R . 648.

It was the duty of the judge to adjourn the Court to the proper
place. He could do this under section 68 of the County Courts

Argument Act. The appeal was heard at the most convenient place a s
against the nearest road . For the purposes of the trial Nanaimo
was by far more convenient .

Arthur Leighton, for the Crown : The right of appeal i s
statutory and the statute must be strictly complied with. As
the crow flies Cumberland is the nearest place where a sittings
of the County Court is held . Because it is more convenient t o
go by train to Nanaimo has nothing to do with the matter .

Brougham, replied .

MACDONALD, MACDONALD, C.J.A. : The appeal is quashed . We are with -
G .J .A .

	

out jurisdiction .

MARTIN, J .A. : I agree. I do not propose to express an y
opinion as to what the Crown ought to do or ought not to do i n

MARTIN, J .A .
carrying out the Liquor Act .

GALLIIIER,

	

GALLIHER, J .A. : I agree.
J .A.

MCPHILLIPS, J .A . : I agree to the quashing of the appeal .

atcrulLLrPS,
No jurisdiction is shewn . Undoubtedly, though, it is a cas e

J .A.

	

for executive clemency as the penalty for the offence is no w
changed .

MACDONAI.D, MACDONALD, J .A. : I agree .
J .A .

Appeal dismissed.

Solicitor for appellant : W . F. Brougham .

Solicitor for respondent : Arthur Leighton .
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COOKE, BAKER AND HEWITT v . MOCROFT .

Mechanic's lien—Action on—Prior mortgage and liens filed—Applicatio n
to add mortgagee as party—Time of, not limited by Act—Appeal —
R .S.B .C. 1924, Cap . 156, Sec . 23 .

The plaintiffs, having filed mechanics' liens, issued summons and plain t

within 31 days as required by section 23 of the Mechanics' Lien Act .

Then finding that one Mocroft had registered a mortgage and filed lien s

on the property prior in date and registration to the filing of their

liens, they applied within the 31 days to add him as a party defendan t

claiming that both mortgage and liens were given to defeat their liens ,

but the order which included the necessary amendment to the plain t

was not made until after the expiration of the 31 days . On appeal by

Mocroft from the order : —

per MACDONALD, C.J.A . and McPHILLIrs, J.A., that the period for

commencement of proceedings to enforce the lien applies to proceeding s

against the mortgagee, and the appeal should be allowed .

Per GALLUIER and MACDONALD, JJ .A. : That the plaintiffs having preserve d

their rights by bringing action on their liens in time and then finding

this mortgage and liens of Mocroft in their way and desiring to test

their validity, they can apply to make him a party at any time up t o

the hearing and are not confined to the time limit fixed by said

section 23 .

The Court being equally divided the appeal was dismissed .

APPEAL by defendant from the order of IJoWAY,

Co. J. of the 25th of September, 1925. Cooke, Baker an d

Hewitt filed mechanics' liens for a total amount of $892, fo r
work and labour performed on lot 12, sections 20 and 21 of

township 39, west of coast meridian in the New Westminste r

district . The liens were filed on the 14th of August, 1925 .

Proceedings to enforce the liens were taken on the 31st of Statement

August, 1925 . Dispute note was filed by Handshu on the 9t h
of September, 1925 . The lot in question is registered in th e

name of Handshu subject to a mortgage given by Handshu t o

George Mocroft dated the 6th of June, 1925, and registered on
the 8th of June, 1925 . On motion of the plaintiffs of the 14th

of September, 1925, Mocroft (the mortgagee) was added a
party defendant by an order of the 25th of September following .
The defendant Mocroft appeals from said order on the ground

COURT OF
APPEAL

192 6

Jan . 5 .

COOK E
V .

MOCROFT
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that the application was made out of time, contending that i t
should have been made within the 31 days .

The appeal was argued at Vancouver on the 20th of Novem-

ber, 1925, before MACDONALD, C .J .A., GALLIHEII, MCPHILLIP S
and MACDONALD, JJ .A.

Yarwood, for appellant : The mortgagee should have bee n
made a party in the original summons . The order making him

a party was too late as the lien was filed on the 14th of August,
1925, and the order is of the 25th of September following :
see McRae Brothers v. Brownlow, Morton and Planta (1924) ,
33 B.C. 395. He commenced proceedings in time but he wa s
late adding the mortgagee as a party : see Bank of Montreal v.

Haffner (1884), 10 A.R. 592 at p. 594 ; Cook v. Belshaw

(1893), 23 Out . 545 ; Wallace on Mechanics' Liens, 3rd
Ed., 493 .

W. C . Ross, for respondent : The lien was filed in time and
the action commenced in time and although the order was after
31 days had expired the notice of motion was given i n
time : see County Court Rules, Order IV ., rr . 4, 12 and 13 . On

the question of adding parties see C .E.D., Vol . 4, p . 433. The
order can be made under section 31 of the Mechanics' Lien Act .

Yarwood, replied .

Cur. adv. vult .

5th January, 1926 .

MACDONALD, C.J.A. : I would allow the appeal .

GALLIHER, J .A . : The appeal is from an order of HowAy ,
Co. J., making Mocroft a mortgagee, a party to the mechanic ' s

lien proceedings, and amending the plaint in conformity
therewith .

The appellant Mocroft, is a mortgagee, having registered a
mortgage on the lands against which it is sought to enforce th e
lien, the said mortgage being prior in date and registration t o
the filing of the mechanic 's lien .

The lien holders issued a summons and plaint within the tim e
limit of 31 days, as provided by statute, but did not make the
mortgagee a party . Later, but not within the 31 days, the order
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adding the appellant as a party, was made, the lien holders
alleging that the mortgage was given to defeat the claims of th e
lien holders and was a fraud upon them . It appears also that
Mocroft had himself filed liens against the property prior t o
those of plaintiffs and these are sought to be attacked on th e
same ground.

The point is a nice one and is whether the plaintiffs, not hav-
ing made the appellant a party to the writ, and not having asked
that he be added within the 31 days, have lost their rights as
against him in this action. Mr. Yarwood for the appellant, cited
MacRae Brothers v . Brownlow, Morton and Planta (1924), 3 3

B.C. 395, and Bank of Montreal v . Haffner (1884), 10
A.R. 592 .

In MacRae Brothers v . Brownlow, Morton and Planta, the
real point involved here is not present there, as Planta wa s
made a party to the writ in the first instance . Nor is it sought
here to make Mocroft a party to obtain the relief provided fo r
in section 9 of the Mechanics' Lien Act, R .S.B.C . 1924, Cap .
156, respecting liens on mortgaged premises. It is sought her e
to attack the mortgage to Mocroft and the liens filed by him as
fraudulent . The question then is, should he have been added a s
a party before the expiry of the 31 days? Section 23 of the
Mechanics' Lien Act is as follows :

"Every lien shall absolutely cease to exist after the expiration of 31 days

after the filing of the affidavit mentioned in section 19, unless the claimant

in the meantime has instituted proceedings to realize his lien under th e

provisions of this Act in the County Court registry in which the lien wa s

filed," etc.

The plaintiffs duly took these proceedings within the time
limited, but did not make Mocroft the appellant a party to same .
The plaintiffs are proceeding to enforce their liens against thes e
lands but find registered prior to filing their liens, this mortgage
to the appellant and liens filed by him . The bona fides of these
are attacked—no question of priority is raised if they ar e
genuine—and what is asked here is not as in the Ontario case s
making the appellant a party in the master 's office, but is an
amendment to the writ and plaint by the County Court judge ,
and the adding of a new defendant, which could under our rule s
and practice be made if the time limit in section 23 does not
apply.
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I find some little difficulty in deciding, but on the whole, I
APPEAL

think it may be summed up in this way : The plaintiffs have
1926 preserved their rights under the liens as against the lands, the y

Jan . 5 . find these obstacles in their way—they allege these obstacles are

COOKE frauds—we wish to test this out before the judge at the trial ,
v .

	

and for this purpose it is necessary that appellant should be a
MOCROFT

party . In the issues sought to be tried out, I am of the opinio n
that the appellant does not come within the time limit in section

GALLIHER ,
J .A .

	

23, and can be made a party at any time even up to the hearing .
I would dismiss the appeal.

McPHILLIPS, J.A. : The appeal, in my opinion, should sue -
MGPHILLIPS, ceed, the order is not supportable, the cases cited by Mr . Yar-

wood, counsel for the appellant, are, in my opinion, conclusive

upon the point .

MACDONALD, J .A. : The defendant Mocroft was not added fo r

the purpose of establishing a lien in a mechanic's lien action, a s

against the mortgagee to the extent that the work and labour per -
formed increased the value of the mortgaged premises . If such

were the case the time limit would have to be observed, and Bank

of Montreal v. Haffner (1884), 10 A.R. 592, would be applic-
able . This defendant was added after the 31 days elapsed, no t
to enforce a lien but to obtain a declaration that inasmuch a s
after the work commenced, this mortgage was registered nzala
fides and for the express purpose of fraudulently defeating the
plaintiffs ' claim, it should be delivered up and cancelled . In
such circumstances, are the plaintiffs compelled to launch a
separate action to set it aside, or can the whole matter be dis-
posed of in the mechanic's lien action by adding the mortgage e
as a party after the 31 days have passed ? I think the mortgage e
can be added as a party defendant . It is an issue which may
be tried in the mechanic's lien action, and the practice an d
procedure in use in the County Court or Supreme Court Rules
may be resorted to (section 31 of Cap . 156, R .S.B.C. 1924) .

I would dismiss the appeal.

The Court being equally dieided, th e
appeal was dismissed .

Solicitor for appellant : E. M. Yarwood .

Solicitor for respondent : 11'. C. Ross .

J .A .

MACDONALD,
J.A .
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REX v. SAM CHIN. COURT OF
APPEAL

Criminal law—Charge—"Break and enter by day"—Conviction—Evidence

	

192 6

of stealing in dwelling-house at night—Criminal Code, Secs . 380, 458, Jan
. 5 .

951 and 1016(2) .

An accused was convicted by a magistrate under section 458 of the Criminal

Code on a charge of breaking and entering a dwelling-house by day and

stealing $42 cash and certain articles . The evidence disclosed that the

offence was committed at night .

Held, on appeal, that as the magistrate was satisfied of facts sufficient to

prove accused guilty of the offence charged, he could, on the indictment ,

have convicted him under section 380 of the Criminal Code of stealing

in a dwelling-house . This Court should therefore (as empowered by
section 1016(2) of the Criminal Code) substitute a verdict of guilty

under said section 380 for that which was erroneously found, and the

sentence of four years' imprisonment which was passed below should
stand for the substituted offence .

APPEAL by accused from his conviction by the stipendiary
magistrate at Vancouver, for breaking and entering a dwelling -
house in Vancouver by day and stealing $42, also certain article s
of furniture, the property of the owner . The owner of the
house and his wife went to bed at about 12 o 'clock on the night
of the 3rd of June, 1925, and when they arose at about 6 o'clock
on the following morning they found that $42, the owner' s
trousers, a clock, and part of a photograph were stolen durin g
the night. A window was found open in the morning that ha d
been shut on the previous evening. On the morning of the 4th
of June detectives suspecting the accused went to his rooms and
finding him there searched him when they found on his perso n
the part of the photograph that had been lost from the house .
The other articles lost were never found. The accused explaine d
that he had found the torn part of the photograph on the stree t
on the morning of the 4th . The evidence of the detectives was
to the effect that it was a wet night with intermittent rains bu t
the photograph found on accused was dry . Accused was sen-
tenced to four years in the penitentiary .

The appeal was argued at Vancouver on the 13th of October,

REX

V.
SAM CHI N

Statement
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1925, before MACDONALD, C.J.A., MARTIN, GALLIHER, MCPHIL -
LIPS and MACDONALD, JJ .A.

Nicholson, for appellant : The charge is for breaking in by
day, and according to the evidence the breaking in must hav e

been between 12 o'clock at night and 6 o 'clock in the morning .
There is no evidence that the accused was even near the hous e
where the articles were stolen, the only connection between him

and the crime being the fact that the torn portion of the photo-
graph was found on him and he says that he found it on th e

street which is a reasonable explanation. Breaking in "by day"
and breaking in by night are separate and distinct offences : see
Rex v. Richardson and Narash (1922), 36 Can. C.C. 113 .

There was no evidence that the house was entered : see Rex v .

Murray and Others (1906), 21 Cox, C.C. 250 .
Dickie, for the Crown : The only material point in the case is

as to the charge which recites that the breaking in was "by day "
when in fact it was at night. The evidence shews he committe d
a graver offence than that for which he was convicted : see
Pearce's Case (1810), R. & R. 174 ; Robinson's Case (1817) ,
ib . 321. In any case there was no substantial wrong done th e

accused.

Nicholson, replied.

Cur. adv. volt .

5th January, 1926 .

MACDONALD, C.J .A . : I would substitute the conviction for
MACDONALD, stealing in a dwelling -house for the one complained of, withou t

C.J.A.

interfering with the sentence .

MARTIN, J.A. : This is an appeal from a conviction, by a
stipendiary magistrate of Vancouver, for unlawfully breakin g

and entering by day a dwelling-house and stealing therefrom

chattels and money to an amount exceeding $25 in value. See
MARTIN, J .A . sections 380 and 458 of the Criminal Code .

The evidence sufficiently established the charge except that
the offence was shewn to have been committed in the night time ,
and was therefore burglary under section 457, and not house -

breaking as was solely charged in the information, and it wa s
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submitted that the conviction could not be supported . But while CouRT of
APPEA L

it cannot be supported for house-breaking yet section 951 pro-
vides that :

"Every count shall be deemed divisible ; and if the commission of the Jan. 5 ,
offence charged, as described in the enactment creating the offence or as
charged in the count, includes the commission of any other offence, the

	

REX

person accused may be convicted of any offence so included which is proved, SAm
H1Nalthough the whole offence charged is not proved ; or he may be convicted

of an attempt to commit any offence so included ."

This is only a declaration, and amplification in certain
respects, of the rule at common law and thereunder it was lon g
ago decided that on such a charge as this the accused could be
found guilty of stealing from the dwelling-house where the valu e
was over five pounds (if so alleged) as well as of larceny : vide
Russell on Crimes, 8th Ed ., Vol. 2, p . 1065 ; Archbold's Crim-
inal Pleading, 26th Ed., 212, 673 ; Rex v. Withal (1772), 1
Leach, C.C. 88 ; Davis 's Case (1817), R. & R. 322 ; Rex v .
Compton (1828), 3 Car . & P. 418 ; Regina v . Brookes (1842) ,
Car . & M. 543, and Hungerford's Case (1790), 2 East, P .C .
518 ; and 2 Hale, P .C. 302 .

It was submitted by counsel for the Crown that there might
be a conviction for burglary upon the facts as proved but no

MARTIN, J .A .

authority has been cited to support that submission and it i s
contrary in principle to the statement in 2 East, P .C. 640 : the
note in Crankshaw's Criminal Code, 5th Ed., 568, relates,
obviously, to a subsequent charge for burglary after acquittal fo r
house-breaking ; and the note to section 458 in Tremeear' s
Criminal Code, 2nd Ed., is wholly unsupported by the case cited ,
Robinson's Case (1817), R. & R. 321, which has no relation t o
either burglary or house-breaking, but to stealing from the
person and highway robbery .

But though the conviction cannot stand as it comes before us ,
yet this is a case to which the new section 1016 (2) of th e
amendment of 1923 applies, viz. :

"Where an appellant has been convicted of an offence and the jury or ,
as the case may be, the judge or magistrate, could on the indictment have
found him guilty of some other offence, and on the actual finding it appear s
to the Court of Appeal that the jury, judge or magistrate must have been
satisfied of facts which proved him guilty of that other offence, the Cour t
of Appeal may, instead of allowing or dismissing the appeal, substitute fo r
the verdict found a verdict of guilty of that other offence, and pass such

1926
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COURT OF sentence in substitution for the sentence passed by the trial Court as may
APPEAL be warranted in law for that other offence, not being a sentence of greate r

severity . "

	

1926

	

Since it is clear that "the magistrate could on the indictment "

	

Jan . S
.	 have convicted the appellant under section 380 of stealing in a

	

REX

	

dwelling-house and it appears that the magistrate "must hav e

SAMv'CHICbeen satisfied of facts which proved [appellant] guilty of tha t

other offence," this is a case wherein we should substitute a ver-

dict of guilty under said section 380 for that which was
MARTIN, J.A. erroneously found, and the sentence of four year s ' imprisonmen t

which was passed below will stand as our sentence for the sub-
stituted offence, the maximum penalty for which is fourtee n

years ' imprisonment.

GALLIHER,
J .A .

GALLIHER, J .A . : I would dismiss the appeal.

McPHZLLrrs, J.A . : I agree in the reasons for judgment of

my brother MARTIN . The power of amendment is now very

MCPHILLIPS, extensive and the case would appear to be one for its application .
J .A. I would therefore substitute a conviction of guilty under sectio n

380 for that made by the stipendiary magistrate, the sentence o f

four years to stand for the substituted offence .

MACDONALD, J.A. agreed in dismissing the appeal.

Appeal dismissed .

MACDONALD ,
J .A .
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G. A. HANKEY & CO. LTD. v. VERNON : BANK OF

MONTREAL AND ROME, GARNISHEES .

Garnishment—Claims for commission on sale of land—"Debts, obligations
and liabilities"—Scope of—R .S.B .C . 1924, Cap . 17, Sec . 9 .

The plaintiff brought action to recover commission on the sale of a frui t

farm. The purchaser had paid into a bank the amount of the purchase

price with instructions to pay the vendor on title being duly shewn an d

conveyance executed and tendered. The plaintiff having obtained a

garnishing order and served it on the purchaser and on the bank ,

applied under section 9 of the Attachment of Debts Act for an order

directing the garnishees to pay the moneys attached into Court .

Held, that the moneys in question are attachable and should be paid into

Court to await the result of the trial .

APPLICATION under section 9 of the Attachment of Debts
Act. The defendant, Colonel Vernon, sold his fruit ranch near
Vernon, B.C. to one Charles Rome for $7,000 . Rome deposite d

this sum in the Vernon branch of the Bank of Montreal wit h
instructions to pay over the money to Colonel Vernon on title
being duly shewn and conveyance executed and tendered . The
plaintiff's action is to recover commission on the sale of the sai d
fruit ranch and he obtained a garnishing order copies of whic h

were served on Rome and his Vernon agents the Bank of Mont -
real . Heard by SWANsOX, Co. J. at Vernon, B .C. on the 14th

of January, 1926 .

Earle, for plaintiff.
Lindsay, for the Bank of _Montreal. .

Haggle, for Rome .

15th January, 1926 .

SWANSox, Co . J . : This is an application under section 9 o f
the Attachment of Debts Act for an order directing the gar-

nishees to pay money attached into Court .
The plaintiff's action is to recover commission on the sale of

the defendant, Col . Vernon ' s fruit ranch near Vernon, B . C. to
one Rome. Garnishing order was obtained by plaintiff an d
copies served on garnishees Rome, and his Vernon B . C. agent s

26
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CO . J .
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Jan . 15 .

G . A .
HANKE Y
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VERNO N

Statemen t

Judgment
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Bank of Montreal. The purchase price of the ranch, $7,000,

was deposited by Rome in the Vernon branch of the Bank o f

Montreal, in "escrow " (as Mr. Lindsay alleges) with instruc-
tions to pay over the money to defendant, on title being dul y

shewn and conveyance executed and tendered. There is no

suggestion whatever that there is any defect in the title, or an y

difficulty about execution of conveyance. A mortgage upon th e
property amounting to $3,500 has already been paid off by Ban k

of Montreal to Mr . Wilmot . There is no evidence before m e

that a conveyance of the property has already been executed b y

the defendant, and placed in escrow with the Bank of Montreal .

I am satisfied, however, that there will be no difficulty whateve r

in having conveyance in due form executed and delivered t o

Rome or his agents .
The contention is now made before me by counsel for the

Bank, and counsel for the purchaser that the money is not attach -

able . It is contended that the money has been placed in th e

Bank in escrow, to be held until certain conditions are fulfilled ,

the shewing of the proper title and delivery of conveyance, an d

that therefore the debt is a "conditional" one and not subject to

attachment .
In support of this contention a number of authorities are

quoted by Mr. Lindsay : Gray v. Hoffar (1896), 5 B .C. 56 ;

Howell v. Metropolitan District Railway Co . (1881), 19 Ch. D.

508 ; Webb v. Sternton (1883), 11 Q.B.D. 518 ; Booth v . Trai l

(1883), 53 L .J., Q.B. 24 ; Lanning, Fawcett d Wilson Ltd .

v. Klinkhammer (1916), 23 B .C. 84 ; Ryall v. Velson (1917) ,

3 W.W.R. 647 ; Lake of Woods Milling Co. v. Collin (1900) ,

13 Man . L.R. 154.

Mr. Earle referred also to : Gross v. Mihm and Dundas

(1910), 15 W.L.R. 172 ; Girard v. Cyrs (1896), 5 B .C. 45 ;

Pyne v. Kinna (1877), 11 Ir. R.C.L. 40 ; Gray v. Hoffar

(1896), 5 B.C. 56 ; Reward Milling Co . v. Barrett (1909), 1 1

W.L.R. 136 at p . 139 .

Neither counsel referred me to the very important decisio n

of Chief Justice Brown, in the Saskatchewan Suprem e

Court, Barsi v. Farcas and Nudge (1923), 3 D.L.R. 788 in

which Brown, C.J., K.B. held that money due under an agree-
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went for sale of land, is a "debt" within the meaning of th e
Saskatchewan Attachment of Debts Act, R .S.S. 1920, Cap . 59 ,
which will support a garnishee summons . This decision was

however reversed by the unanimous decision of the Court o f
Appeal, reported (1924), 1 D.L.R. 1154, holding that money
so due is not an unconditional debt garnishable, that such a deb t
is conditional on the vendor sheaving a good title and executin g
a conveyance. Before dealing with this case let me point ou t
that our Act differs in some essential particulars from the form
of the Rule of Court in England—Order XLV ., r . 1—and also
essentially differs from the Saskatchewan statute . My brother
HowAY in his judgment in Lanning, Fawcett & Wilson Ltd. v .

Klinkharnmer, supra, at p. 86 points out the difference betwee n
our Act and the English rule. Under the English rule in order
to be attachable "the moneys must be debts owing or accruing ."
He adds :

"Under section 3 are attachable 'all debts, obligations, and liabilitie s

owing, payable or accruing due,' so that I must concern myself with th e

construction and meaning of the words 'obligations and liabilities .' It i s

to be observed that the trend of legislation in connection with this subject

has been towards bringing additional property of the debtor into liabilit y
to satisfy a judgment, and also to enable moneys to be retained pending th e
decision of the defendant's liability . Our statute finds its origin in Con-

solidated Statutes of Manitoba, 1880, Cap . 37, Sec . 44, Administration o f
Justice Act, now Rules 741 and 742 of The Queen's Bench Act, 1895, o f
Manitoba . "

And later he says (p. 87) :
"Section 4 of our statute dealing with the meaning of the term 'debts,

obligations and liabilities' states that these words shall include all claim s

and demands of the defendant against the garnishee arising out of trust s

or contracts where such claims and demands could be made available under
equitable execution ."

Dubuc, J., in Lake of Woods Milling Co. v. Collin (1900) ,
13 Man. L.R. 154 at pp. 1704 says :

"There is no doubt that such provision widens the range of debts, obliga-

tions and liabilities which may be garnishable. It means that certain

claims and demands which could not be reached by ordinary proceeding s

in law, but which might be the subject of equitable relief and could b e
made available by the appointment of a receiver, can now be attached b y
garnishing order ."

I think these words of this learned judge (afterwards th e
Chief Justice of Manitoba) can be well applied to the facts of
the case now before me . The money in the case before me in
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my opinion "might be the subject of equitable relief" and coul d
be made available by the appointment of a receiver . I beg to

refer to Lord Coke's definition of "obligation" given in Stroud' s
Judicial Dictionary, and definition of the word "liable"
(liability) in the judgment of Kekewich, J . in In re Chapman

(1895), 65 L .J., Ch. 170 at p . 172 .
The English cases, and the Saskatchewan case above allude d

to, Barsi v . Farcas and Nadge, supra, were decided on Rules of

Court or statute markedly different from the British Columbi a
statute and British Columbia Rules of Court. They are not

therefore in my opinion precedents to be followed in this cause .

I think the moneys in question are properly attachable an d

should be paid into Court to await the trial of the issue joined
between plaintiff and defendant . I think sufficient to cover

costs of trial should be paid in . I think $500 will cover

amount of claim and costs of trial, should judgment go in favour
of plaintiff. The defendant has left the country, leaving n o
assets in the jurisdiction apart from the moneys in question . If

these moneys are not impounded in Court (that is sufficient t o
meet claim and costs) the plaintiff if successful may win only a

barren victory. If the plaintiff's claim is disallowed, the moneys

will be paid out to the garnishees or to the defendant . The
ordinary practice is to allow counsel for the garnishee a smal l
counsel fee, where he formally appears and advises the Cour t

that the garnishee has pursuant to the garnishing order paid th e

money into Court. In this case however the garnishees hav e

seen fit to fight the battle of the defendant Vernon, who is now

in England, and having failed to succeed, the plaintiff's cost s

of this application must be borne by the garnishees, the Ban k

of Montreal and Rome .

Order accordingly .
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THE ROBERT DOLLAR COMPANY v .

Companies—Formation of—Stock in names of promoter's wife and son —
Subsequent judgment against promoter—Action as to actual owner o f
stock—Foreign law—Effect of.

MORRISOI, J .

COURT O F
APPEAL

WALKER ET AL .

	

192 5

May 23 .

192 6
The plaintiff loaned the defendant L . W. David $25,000 in the United

States in 1920 represented by two promissory notes of $10,000 and Jan . 5 .

$15,000 respectively payable in San Francisco, U .S .A., one year afte r

date . The notes not being paid at maturity the plaintiff brought action ROBERT

against David in the State of Oregon and recovered judgment for
DOLLAR Co .

v.
$31,673 .34 . In May, 1924, the plaintiff brought an action on the said WALKER
judgment in the Supreme Court of British Columbia and recovere d

judgment for said sum. He then brought this action for a declaratio n

that the shares in the Empire Timber Products Limited standing i n

the names of the other defendants are the property of L . W. David

and liable to satisfy the judgment . For many years L. W. David was

engaged in the lumber business and organized a number of companies .

He was declared a bankrupt in the State of Washington in 1914 an d

was married in 1915 . After his bankruptcy he was always in insolven t

circumstances but he continued in the formation of lumber companie s

until eventually the Forest Investment Company formed in 1921 ,

absorbed his interests in the other companies and the larger portion o f

the stock in that company came into the names of his co-defendant s

including his wife and his son . The plaintiff recovered judgment on the

trial .

Held, on appeal, affirming the decision of MORRISON, J . in part (GALLIHER .

J .A . dissenting in part), that there was sufficient evidence to support

the finding that the transactions out of which the shares in questio n

were brought into existence were the transactions of the defendant

L. W. David and he used the names of his wife, his son and the

defendant Blake to carry his shares with a view to protect himsel f

against creditors, but as there was no evidence to displace that of the

defendants Walker and Hull who swore they gave consideration fo r

their shares the appeal should be allowed as to them .

Held, further, that the shares transferred to the wife and son were trace -

able back to a period before the marriage, issued in consideration of a

transfer to the Company of certain timber assets held by L . W. David

and it was found by the trial judge that he was a bankrupt from a
period prior to his marriage up to the transfer of the shares in ques-

tion to his wife. The plaintiff became a creditor subsequent to th e

original transfer to wife and son, and assuming this is communit y

property there is no evidence that by the law of the State of Washingto n

the wife could not hold it as against future creditors when insolvency
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MORRISON, J .

	

existed at the time of the transfer . The law of this Province must
therefore be followed and nothing has been shewn in the evidence to

1925

	

displace our law as to the rights of subsequent creditors in circum -
blay 23 .

	

stances such as has been shewn in this case .

COURT OF APPEAL by defendants from the decision of M.oi usox, J . of
APPEAL

the 23rd of May, 1925, in an action by the plaintiff Compan y
1926

	

as an execution creditor of the defendant Lester W . David for
Jan . 5 . a declaration that the certain shares held by the defendant s

Ernest Walker, Jessie E . David, Kenneth L. David, Charles J .
ROBER T

DOLLAR Co . Blake, John D. Hull and the Forest Investment Company i n

WALKER the common stock of the Empire Timber Products Limited, a
British Columbia corporation, are the property of Lester W .
David and liable to satisfy the plaintiff's judgment . On the
15th of May, 1920, the plaintiff Company (incorporated in
California) loaned David $25,000 on two promissory notes of
$10,000 and $15,000 respectively payable in California in on e
year. The notes not being paid the plaintiff sued in the Stat e
of Oregon and obtained judgment on the 8th of April, 1923, fo r
$31,673 .34. The plaintiff then brought action on said judg-
ment in British Columbia and obtained judgment for the abov e

Statement amount on the 3rd of July, 1924 . A writ of fi . fa . was issued
but David had only one share in the Empire Timber Product s
Limited which was sold for $9 . The plaintiff claims Davi d
appeared as owner of 98 shares in the Empire Timber Product s
Limited as trustee of the Forest Investment Company. The
other defendants held shares in the Empire Timber Product s
Limited as follow : Walker, 1 share ; J. H. Hull, 250 ; Jessie
David (wife), 500 ; Kenneth David (son), 70 ; and C. J.
Blake, 80. The plaintiff claims that David transferred the 25 0
shares to hull knowing he was about to become indebted to the
plaintiff and the shares acquired by Jessie David, Kennet h
David and Blake were given to them under an agreement h e
(David) had with the Empire Timber Products Limited . The
plaintiff claims David was the beneficial owner of all thes e
shares which were put in the names of the other defendants t o
defeat the plaintiff's claim .

Bourne, and DesBrisay, for plaintiff .
Reid, K.C., and Douglas, for defendants .
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23rd May, 1925. MORRISON, S.

MORRISON, J . : The plaintiff, who had been negotiating with
192 5

the defendant David in Oregon regarding the purchase of certain

timber areas, ultimately advanced him the sum of $25,000 in	
may 23 .

May, 1920, in the repayment of which he has made default and COURT OF

judgment was in due course obtained for that amount . David
APPEAL

having no visible assets in Oregon with which to respond to this

	

192 6

judgment the plaintiff found out he had assets in British Jan. 5 .

Columbia and he thereupon obtained a judgment here for
ROBERT

$31,673 .34 which judgment remains unsatisfied. It appears DOLLAR Co .

that for a number of years David had been identified with a WAL'KER

number of large timber and sawmill transactions in British
Columbia and had been in a large way engaged in the timbe r
business. During the period from 1899 he organized such larg e

concerns as the Fraser River Sawmills, the Ocean Falls Com-
pany, B.C. Wood Pulp & Paper Company Limited, the Whalen
Company, the Colonial Lumber & Paper Mills, the Timbe r

Products & Power Company, etc., in all, or at least most, of

which he was really the controlling factor, surrounded by hi s

relations and friend-associates, some of whom, particularly the MoRRZSON, a .
defendant Walker and Kenneth David, held shares in thei r
name in blank which shares would be handed to David and wer e

in his control for such disposal as the exigencies of his multi-
farious financial operations necessitated . However, the ne t
result of his extensive operations was that in 1914 he wa s

declared a bankrupt by the Courts in Washington, particularly

as to his holdings in that State. There is no evidence before m e
as to what is the law in the State of Washington as regards

bankruptcy. As far back as 1916 at any rate, he appears t o
have been in insolvent circumstances, and so continues . During

this period of financial distress he incurred his indebtedness t o
the plaintiff who now seeks to set aside certain transfers of stock

in several concerns in British Columbia to his wife, his son
Kenneth and the other defendants Walker, Hull and the Fores t
Investment Co. The ramification of his interests and th e

method adopted by him all along, during the period of hi s

activities material to the issues herein, were gone into in detai l

on discovery before trial and (luring the trial . It will serve no
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MORRISON, J . helpful purpose to enter into them in this jud gment further tha n

1925

	

to say that I find that all along his methods were adopted with

May 23 . the view of keeping the true position of affairs as much as pos-

COURT O F
APPEAL creditors, and that they tended to hinder and delay and defea t

1926

	

his creditors. Walker, by the agreement of May, 1920, hel d

shares in trust in blank and David handled them—Hull, in some
Jan. 5 .
	 instances, also was used similarly . They had a long and clos e

ROBERT relationship with him .
DOLLAR Co .

v .

	

I am satisfied that the formation of the various concerns wa s
WALKER a part of a scheme to finance his interests at a minimum risk t o

himself in case of misadventures or eventualities . That some of

those with whom he was from time to time brought into con -
tract, and who are not parties to this action, may have been o n

their part actuated by similar designs is not now relevant . I

think the other defendants knew what David was doing in thes e
various transactions about which, in the sense of the authoritie s
in cases of this kind, there was nothing bona fide . As to Walke r

aioRRrsoN, J . and Hull, I fear that their interests are within the ambit of
David 's operations and are affected equally with that of Mrs .
David and Kenneth David and the Forest Investment Co . The
method of disposal of all these shares was a part of the one
design, however bona fide they may be made to appear super-
ficially, of which the defendants were in a position to know and
did have knowledge of what the intention was . I do not think
any of the defendants can or ought to be disentangled from
David. I therefore set aside the transactions complained of an d
give judgment in the terms of the statement of claim .

Evidence was adduced as to what is colloquially termed com-
munity law in the State of Washington . Whatever effect that
may have as between David and the present Mrs . David within
that jurisdiction, it can have, in my opinion, no effect at all as
regards the rights of creditors suing in the Courts of Britis h
Columbia respecting property within this jurisdiction .

From this decision the defendants appealed. The appeal was
argued at Vancouver on the 26th, 2 i th and 28th of Octo -
ber, 1925, before MACDO\ 1LD, C .J.A., _MAR:TIN G_~r.Lrlrr :r :,

McPrrir.Lles and Arm DONALD, JJ.A.

sible submerged at least from the technical observation of his



COURT O F
for $10,000 in cash and 90,000 shares in the Company . He APPEAL

gave his wife 50,000 of these shares, and shortly after he gave

	

—
1926

his son 70 shares in the Pacific Mills in which he was interested .
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Mayers (Douglas, with him), for appellants (except Walker nsoRRZSOrr, J .

and Hull) : David was interested in the Whalen Company and

	

1925

Ocean Falls Company in 1911, and in 1915 he had a claim of May 23.

$20,000 against the Colonial Company. This claim he gave up

He was at this time sales agent for the Whalen Company. In
Jan ' 5 .

1919, he incorporated the Empire Timber Products Limited ROBERT

and in 1920 the wife and son transferred their interests as above
DoLLAR Co .

to the Empire Company for the shares they obtained in the WALKER

Empire Company and David transferred to the Empire Com-

pany his sales contract with the Whalens for 250 shares of the

Empire Company. From 1916 to 1920 David was engaged i n

developing the Monarch Mills and in 1921 the Monarch Mill s

were absorbed by the Forest Investment Company (incorporate d

in 1921) for which David received 2,500 shares in the Forest

Company. In November, 1922, the Empire Company tea s

absorbed by the Forest Company and David, his wife and son

transferred their shares in the Empire Company to the Forest Argument

Company. On the American law as to transfer of property t o

the wife creating community property see Yalce v. Pugh (1895) ,

42 Pac. 528 ; Deering v . Holcomb (1901), 67 Pac. 240 ;

Stewart v . Kleinschmidt (1908), 97 Pac. 1105 ; Smith v . Weed

(1913), 134 Pac. 1070 at p . 1075 . The cases the other way are

Schramm v. Steele (1917), 166 Pac . 634 and Lanigan v . Miles

(1918), 172 Pac . 894.

Reid, K .C., for appellants Walker and Hull : I rely on the

submission made by my learned friend .

Bourne (DesBrisay, with him), for respondent : David

was a bankrupt and was discharged in 1916, and he

has never been a man of substance since that time .

The Empire Company incorporated in 1919 was David' s

creature and he dominated it . The Court will infer the

intent to defraud in the circumstances : see Kerr on Fraud and

Mistake, 5th Ed., 218 ; Newlands Sawmills Ltd. v. Bateman

(1922), 31 B .C. 351 ; Jeffrey v. Aagaard (1922), 2 W.W.R .

1201 .

	

.On the question of a one-man company see Edmunds v .
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mroRRZSOn, J . Edmunds (1904), 73 L .J., P. 97 ; In re Fasey . Ex paste Trus -

1925

	

tees (1923), 2 Ch. 1 at p. 17 ; Gonville's Trustee v . Paten t

May 23 . Caramel Company, Limited (1912), 1 K.B. 599 ; In re Gold-
berg. Ex paste Sileerstone, ib . 384. That the action was prop -

APPEAL erly brought where the assets are out of the jurisdiction see New
--

	

Pork Breweries Company v. Attorney-General (1899), A.C. 62 .
1926

DesBrisay, on the same side : The Washington statute wil l
Jan . 5 .
	 not be given effect to in this ease : see Dicey on Conflict of Laws .

ROBERT 3rd Ed., 34 ; see also Schramm v. Steele (1917), 166 Pac. 634DOLLAR Co.
v .

	

and Lanigan v . Miles (1918), 172 Pac . 894. David and hi s
WALKER wife always lived together.

Mayers, replied .

Cur . adv. vult .

5th January, 1926 .

IACDONALD, C .J.A . : I think there was sufficient evidence t o
support the finding that the transactions out of which the share s
in question were brought into existence, were the transactions o f
defendant David . He used the names of his wife, his son an d
Blake. The learned judge has found that from 1911 onward ,
David carried on numerous activities always with an eve to pro -
tecting himself against creditors, present and future, shoul d
misfortune overtake him in these enterprises . That is, at al l
events, what I infer from his reasons for judgment . Therefore ,

mAcnoNALD, with respect to those findings of fact, founded as they are to aO.J .A .
considerable extent, upon oral evidence, and finding as I do, tha t
there was sufficient to sustain those findings in relation to some
of the defendants at least, I ought not to interfere, unless I thin k
he was clearly in error, and only to that extent. I think he wa s
in error as to two of the defendants, Walker and hull . \\ T alker
holds but one share in the Company, which he swore was pai d
for by him in cash. This has not been satisfactorily contro-
verted, therefore I think the share must be held to belong t o
himself .

As regards Hull, who is the registered owner of 25f) shard s
in the Company, I think he is in much the same category a s
Walker. Ile swore that he gave consideration for these shares ,
setting out what it was, and in my opinion, there is no satisfac -

COURT OF
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tory evidence, if indeed there be any at all, to displace his testi- MoRRZsox, J .

mony. Suspicion may suggest that he was not telling the truth

	

1925

but the onus was on the plaintiff and he has not discharged it .

	

flay 23 .

With regard to the others, I cannot interfere with the finding s

of the learned judge.

	

A
PCOUR

T PEAL

The other question is one of law . The defendant David was

	

—

married to Mrs . David (in whose name some of these shares

	

192 6

stand) in 1915 . Now, whether or not the laws of the State of Jan . 5.

Washington with reference to community property have any ROBER T

application to proceedings in this Province, I do not undertake DOLLAR Co.

to determine, since I do not believe it to be material in this WALKER

appeal to do so . The witness, McCord, a Seattle attorney, states

that only property acquired by the efforts of the spouses or either

of them after the marriage is to be classed as community prop-

erty . Now, the shares which were transferred to the wife, o r

rather the consideration for them, is traceable back to a perio d

before the marriage ; the shares were actually issued in con-
sideration of the transfer to the Company of certain timbe r

assets held by the defendant David . These in turn were
MACnoNALD,

acquired by him in consideration of his giving up an equity in

	

C .J .A .

other property which he owned prior to the marriage . Moreover ,

in view of the judge 's finding, David I think, must be held to

have been bankrupt ever since the marriage, and up t o

the time the shares in question were transferred or issued to hi s

wife. Now, while it is true that the plaintiff became a credito r

subsequently to that time, it has not been shewn in evidence tha t

by the law of the State of Washington, assuming that this prop-
erty, or some part of it, might be regarded as community prop-

erty, the wife could hold it as against future creditors, whe n

insolvency existed at the time of the transfer, as I think it did .

I, of course, cannot search on my own account the laws of th e

State of Washington. I must take the evidence of witnesses who

are well acquainted with those laws . But unless it be shewn tha t
our own laws must give way to the foreign laws, in the particula r

instance, we must follow our own law. Nothing has been shewn

in evidence to displace our law as to the rights of subsequen t

creditors in circumstances such as have been shewn in this case .

I would allow the appeal of Walker and Hull, and dismiss
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MORRISON, J. that of the other appellants . Walker and Hull to have their
1925

	

costs of appeal, and the respondent the costs of it against th e
may

23 . other defendants .

COURT OF

	

MARTIN, LA . : I agree in allowing the appeal as to Walke r
APPEAL

and Hull and otherwise dismissing it .

MCPHILLIPS ,
J .A . not consider upon full consideration of the case that the learne d

trial judge's judgment, in view of the facts and governing
authorities, should be disturbed, save as to the allowance of th e
appeal of Walker and Hull .

MACDONALD,

	

IACDONALD, J.A . : I agree in dismissing the main appeal and
J .A .

	

in allowing the appeal of Ernest Walker and John D . Hull .

Appeal allowed in part, Galliher, J .A .

dissenting in part .

Solicitors for appellants : Reid, Wallbridge ct Gibson .
Solicitors for respondent : Bourne di DesBrisar/ .

192 6

Jan. 5 .

ROBER T
DOLLAR Co.

V.
WALKER

(iALLIni:i, J.A . : I would allow the appeal only as to th e
defendant Walker, and in other respects would confirm the judg-
ment below.

~ICPJIILLIt s, J .A . : I would dispose of this appeal as set forth
by my brother the Chief Justice in his reasons for judgment, and
that is that the appeal be dismissed as against the appellant s
other than Walker and Hull, and allowed as to the latter. I do
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ASSOCIATED GROWERS OF BRITISH COLUMBIA

LIMITED AND KELOWNA GROWERS EXCHANGE

v. EDMUNDS, EDMUNDS AND BYZANT ORCHARD S

LIMITED.

COURT OF
APPEA L

192 6

Jan . 5 .

Contract—Sale of all fruit and vegetables from farm for certain period—

	

OC
$OWE$ 6

WATE o
ts

Formation of company—In control of landowner—Sale of farm to OF B. C .

company—Evasion of contract—"Good faith ."

	

v .
EDMUND S

In February, 1923, one Edmunds and his wife contracted with the plaintiff s

to sell to them all the fruit and vegetables to be grown on their far m

for five years . For two seasons the Edmunds' made delivery of all fruit s

and vegetables to the plaintiffs in accordance with the contract . In

February, 1925, the defendant Company (Byzant Orchards Limited )

was formed by Edmunds and his wife, who (with the exception o f

associates required to comply with the Companies Act) were the sol e

owners and controlled its operations . On the formation of the Com-

pany, Mrs . Edmunds, who was the registered owner, transferred th e

said farm to the Company and the Company became registered for a n

indefeasible fee in said lands . The agreement of February, 1923, con-

tained a claim as follows : "If the grower shall, except as referred t o

above, in good faith sell or transfer the said lands or any part thereo f

and give written notice of such sale to the Local or Co-operative

[plaintiffs] then the agreement shall be cancelled as to such lands . "

An action for a declaration that the sale of the lands to the Company

was fraudulent or in the alternative that the agreement with th e

Edmunds' was binding on the Company was dismissed .

Held, on appeal, affirming the decision of MCDONALD, J . (MACDONALD, C .J .A .

and GALLITER . J .A . dissenting), that although the transfer should be

regarded as a mere scheme to evade observance of a contract solemnl y

entered into, the title to the property passed to the defendant Compan y

with rights and liabilities governed solely by the Companies Act an d

its own articles . Nor can it be said that in law the defendant Com-

pany is a mere alias for its co-defendants or that the relationship o f

principal and agent or trustee and restui que trust subsists betwee n

them .

Salomon v. Salomon ct Co. (1897), A .C . 22 followed .

A PPEAL by plaintiffs from the decision of McDoNAZn . J. of
the 3rd of July, 1925, dismissing an action for a declaration tha t
the sale or transfer by the defendants Edmunds, to the Byzant

Statement
Orchards Limited of lot B, plan 457 in Yale District was not
bona fide and was not made in good faith and was fraudulent,



414

	

BRITISH COLUMBIA REPORTS .

	

[VOL .

COURT OF for an order setting it aside, and for a declaration that the agree -
APPEAL

ment for marketing of the fruit and produce grown on said
1926

	

lands (ten acres), dated the 23rd of February, 1923, between
Jan . 5 . the Edmunds' and the plaintiff is a valid and subsisting agree-

ABBOCIATEn ment or alternatively that the Byzant Company is a trustee fo r
GROWERS the Edmunds' and is bound by the agreement ; for an injunctio n

v .

	

and for specific performance . On the 27th of February, 1923,
EIIIU`ns the plaintiff and defendants Edmunds' entered into an agreement

whereby for five years the said defendants would deliver all fruit s
and vegetables grown on the above ten acres to the plaintiffs .
The contract was carried out (luring 1923 and 1924, but th e

Cement Edmunds' being dissatisfied they caused a company to be formed
known as the Byzant Orchards Ltd . and on the 25th of February ,
1925, Elizabeth Edmunds, in whose name the property stood ,
transferred the ten acres to the Byzant Co . for $5,000, and they
were paid in 5,000 shares in the company there being no other
consideration . The trial judge found there was no bad faith an d
dismissed the action .

The appeal was argued at Vancouver on the 30th of October ,
1925, before MACDo ALD, C.J.A., MARTIN, GALLTHER ,

llcP iLLins and MACDONALD, JJ . A .

Sta

Harold B . Robertson, I .C ., for appellants : The transfer t o
the Company was admittedly for the purpose of defeating the
agreement entered into between the Edmunds' and the plaintiff s
and was fraudulent . This Company is merely an alias for them-
selves : see In re Carey. Ex partc Jeffreys (1895), 2 Q .B. 624 ;

In re Darby . Ex parte Brougham (1911), 1 K.B. 95 at p . 101 ;
Silkstone and Haigh Moor Coal Company v . Edey (1900), 1 Ch .

167 ; Gramophone and Typewriter, Limited v . Stanley (1908) ,
Argument 2 K.B. 89 at pp. 97 and 101. The transfer was not made i n

good faith : see Jennings v . Lentz (1908), 93 Pac. 327 ; Stat e

v . Petersen (1905), 75 N.E. 602 at p. 605 ; Pfe/ferle v . Wie-

land (1893), 56 X.W. 824. The sale was for the purpose of
avoiding a contract so as to injure the plaintiff . This is a frau d

on the plaintiff : see Canadian Bank of Commerce v . Munro

(1925), S.C.R. 302 ; Vocton v. Ashburton (Lord) (1914) ,

A.C. 932 at pp. 954-5 and 964.
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Davis, N.C., for respondents (Edmunds) : He says it was COURT OF
APPEAL

never intended the property should pass but there is no evidence

	

—
of that and it is not in the pleadings that the Company was a

	

192 6

trustee : see Macaura v . Northern Assurance Co . (1925), A .C. Jan. 5 .

619. The question is whether there was a transfer in "good AssoCiATED

faith" under the agreement which provides that "if the grower GROWER S

shall in good faith sell or transfer the said lands or any part
of B.C .

thereof and give written notice of the sale, etc ., then this agree- EDMUNDS

ment shall be cancelled as to such lands so sold ." The word s

"good faith" mean real and not conditional in any way . The

transfer was in "good faith ." A statute avoided is not a statute

broken . Evading and infringing can be distinguished . Sup-

posing we did commit a breach he has no status under his action .

He has not asked for damages .

Alfred Bull, for respondent Company : The case of Salomon

v. Salomon & Co. (1897), A.C. 22 applies here : see also Soper

v. Littlejohn (1901), 31 S.C.R . 572 at p. 578 ; Rielle v. Reid
Argumen t

(1899), 26 A.R. 54. The Salomon case, supra, says there can

be no trust : see also Mayor, &c., of Bradford v. Pickles (1895) ,

A.C. 587 at p . 589 ; Stevenson v. Newnham (1853), 13 C.B.

285 at p . 297 ; Allen v . Flood (1898), A.C . 1 . You must look

at the context to find out what is good faith : see Vane v. Vane

(1873), 42 L.J., Ch . 299 at p . 303 . In answer to the allegation

of fraud we submit there is express provision that the contrac t

can be cancelled in this way : see Attorney-General v . Richmond

(Duke) (No. 2) (1909), 78 L.J., K.B. 998 : see also the fur-

ther cases of The Attorney-General v. Noyes and others (1881) ,

45 L.T . 520 ; Attorney-General v . Beech (1898), 2 Q.B. 147 at

p. 157. Assuming there was a breach it does not affect th e

Company . They have chosen a wrong remedy. Fraud does not

inter into this at all. It is either a breach of contract or i t

is not .
Robertson, replied.

	

Cur. adv. vult .

5th January, 1926 .

MACDONALD, C.J.A. : The individual defendants contracted

with the plaintiffs to sell to them all the fruit and vegetables t o
be grown on their lands during a specified period of time. The

two relevant clauses of the agreement read :

MACDONALD,
C.J .A .
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"13 (a) . If the grower transfers any or all of his fruit or vegetabl e

land or any or all the fruits or vegetables owned or controlled by him whic h

are the subject of this agreement to any member of his family by bloo d

relation or marriage, or to any trustee for himself or any such member of

Jan . 5 .

	

his family, any such transferee shall be deemed to be a grower and b e

bound by the terms of this agreement .
ASSOCIATED "(b) . Any transfer made by the grower to any person, firm, or corpora -

GROWER S

MACDONALD,
C .J .A . they and the purchasing company are now under no obligation

whatever to the plaintiffs . This was the view taken by the
learned trial judge.

It was, I think, in effect, held that they had in this way legally

evaded their obligations under the contract . The transfer to the
company cannot be attacked under either 13 or 27 Elizabeth a s
in fraud of creditors or of subsequent purchasers . It is also true
that there is no express declaration of trust . That is to say, th e

company are not declared to be trustees for the original owners .
Now, I have no doubt that the transaction by which these land s

were vested in the company was not a bone file sale, the compan y
i ; merely the alter ego of the individual defendants . Creditor s
would be entitled to attack it and have the company declare d

trustee of the land for the transferors . But though they are no t
creditors, and while the transfer cannot be set aside, yet I thin k
the arm of the Court is not so short that it cannot right th e

wrong done . A trust ought to be implied and the trustee mus t

perform the contract .
The appeal should he allowed .

COURT OF
APPEAL

1926

of B .C
. tion whatsoever, after March 1st of any year, shall be conclusively deeme d

r, to be made subject to this agreement and all its obligations for that calenda r

Ern xDS year and the transferee shall be bound by the terms of this agreement . If

the grower shall, except as referred to above, in good faith sell or transfe r

the said lands or any part thereof, and give written notice of such sale to

the Local and Co-operative then this agreement shall be cancelled as t o
such lands ."

The defendants desiring to free themselves from this contract .
caused a joint-stock company to be incorporated for the purpose
of holding the said lands which they transferred to that compan y

in consideration of the allotment to them of the whole of it s
capital stock, and thus as they contend, freed themselves from
their obligations under the agreement, and as well left the com-

pany free from any like obligations .

These facts are boldly admitted, their counsel submitting that



XXXVI.] BRITISH COLUMBIA REPORTS.

MARTIN, J .A. : In my opinion the learned judge below
reached the right conclusion upon the language of this contract ,
viz ., broadly and briefly, that the sale to the newly-formed com-
pany cannot be said to be in bad faith unless it is in breach o f
the terms of the contract which stipulated for "good faith" i n
the manner specially prescribed but not otherwise, and if it i s
not, then neither can it be held to be an "evasion" thereof in the
proper sense of that much abused and doubtful, legally, expres-
sion : it cannot be said, I think, with all respect, that this "sal e
or transfer" was not a real transaction and that the property
did not actually pass to the new company . I would therefore
dismiss the appeal .

GALLIIiER, J.A. : The point submitted to us is a very narrow
one and is one of law.

. Davis, counsel for the Edmunds' , frankly admits that th e
formation of the Byzant Orchards Limited and the transfer t o
them by Elizabeth Edmunds, of the lands upon which the frui t
and vegetables, the subject of the contract sued on, was for the
purpose of defeating that contract. At first blush that strikes one
as a transaction which is not honest in itself, but it has long bee n
settled that a contract may be avoided if it can be done so legall y
even if ethically it may be wrong . It is first urged by th e
plaintiffs that the defendants, Byzant Orchards Limited, ar e
simply an alias for the Edmunds' , but in law we must treat them
as a separate entity, and it cannot be said that there was ba d
faith here unless the transaction offends against some provision
of the contract .

The term in the contract which the Edmunds' say entitles
them to terminate it, is to be found in paragraph 13 (b) of the
contract, and is in these words :

"If the grower shall, except as referred to above, in good faith sell o r
transfer the said lands or any part thereof, and give written notice of such
sale to the Local and Co-operative then this afire, anent shall be cancelle d
as to such lands so sold as on the first day of 1F ccli following receipt o f
said notice . "

Both the sale of these lands to the Byzant Orchards and notic e
thereof to the Local and Co-operative, was made and given i n
February, and before the 1st of March, and as I think we must

27

417

COURT OF
APPEAL

1926

Jan . 5 .

ASSOCIATED
GROWERS

OF B.C .

v.
EDMUND S

MARTIN, J.A.

GALLIIIER,
J .A .
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COURT OF treat the Byzant Company as a separate entity, the only questio n
APPEAL

really is—was the sale in good faith ?
1926

	

Mr. Davis submits, and I think, rightly, that the word s
Jan . 5 . "sham" and "alias," "no actual sale, no company," as applie d

AsaoCIATED
to the Byzant Company goes no further than to say they wer e

GROWERS trustees for the Edmunds' . I take it that had the sale been mad e
or B .C .

v .

	

to some person not a relation by blood or marriage, or a truste e
EDMUNDS for the vendor (they being excepted in 13 (a) ), there could be

no question that such person without notice, would hold the land s
free from any conditions of the agreement. That the Compan y

cannot be regarded as a trustee of the Edmunds', is, I think ,
settled by Salomon v . Salomon & Co . (1897), A.C. 22, and
other cases cited.

It is not contended that the Byzant Orchards Limited was no t

duly and properly incorporated under the Companies Act, or
that the transfer of the property was not duly carried out, bu t
it is said that this was all done in pursuance of a scheme to ge t
rid of the contract with the plaintiffs and that because the motiv e
was bad and improper it was therefore not a sale in good faith

aALLIxER, under section 13 (b) . As was pointed out in the House ofJ .A.

Lords in the case of Mayor, dc., of Bradford v . Pickles (1895) ,
A.C . 587, it is the act not the motive for the act which must b e

regarded . No natter how generous the motives were that wil l
not avail when the act is illegal, and conversely, when the act i s
legal the motive, as here, cannot affect it. The acts of forming

the company and transferring the lands were in themselves lega l
acts, but the question has still to be answered—was the sale i n
good faith within the terms of the contract ? For this purpose I

will assume that the transfer of the lands had been made to a
stranger and where no fiduciary relationship could be said to

exist, but that such stranger was charged with the knowledg e
that the transfer was being made for the purpose of avoiding th e
contract, as in my view the company was here, then I find mysel f

unable to distinguish in principle the case at Bar from th e
majority decision in the Supreme Court of Canada, in Canadian

Bard, of Commerce v . Munro (1925), S.C.R. 302, in fact thi s
seems to me a stronger ease for the application of that principle .
The learned trial judge distinguished that ease, but with great
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respect, that distinction does not seem to me to meet the point .

There, the effect of the transaction, if successful, would hav e

deprived the Bank of their right of security on the goods, here ,

the effect of the transaction, if successful, would be to depriv e

the plaintiffs of their right under the contract. The words, "i n

good faith," are all-important here, and applying the principl e

laid down in Canadian Bank of Commerce v . Munro, supra, I

would hold that the transaction here was not in good faith .

I think the appeal should be allowed.

The relief which I think the plaintiffs are entitled to, is, i n

the alternative, under paragraph (d) of the relief claimed.

McPnILLIps, J.A . : In my opinion the appeal resolves itself

into one question, and that is, can the transfer of title to the
lands be supported ? The provision in the agreement that i s

relied upon reads as follows : [Already set out in the judgment

of MACDONALD, C .J.A. ]

It would appear that a sale was made of the land to the

defendant Company and due notice thereof was given . It can-

not be said that the sale made was a breach of contract nor can

it, in my opinion, be said to be in any way contrary to good fait h

in that it was the doing of an act which was plainly unprovide d

against . We have not here the well-known and understood nega-

tive covenant so essential and necessary to accomplish what the MCPIILLIPS,
J.A

appellants are contending for and they failed to make out their

case in the Court below, and in my opinion the learned tria l

judge arrived at the right conclusion .

There is no evidence upon which it can be at all concluded
that the sale was not in "good faith," the sale was regular

throughout and to a company—a separate entity	 and it i s
impossible to contend that the defendant Company should be

deemed to be a trustee for the growers (the defendants John an d
Elizabeth Edmunds) . The sale would appear to be a real trans -

action (Salomon v . Salomon & Co . (1897), A.C. 22) . Also see

Soper v . Littlejohn (1901), 31 S.C .R. 572 at p. 578), rea d
with the facts of the present case in mind is a conclusive

authority upon which the impugned sale can be supported. Lord
Halsbury in the Salomon case, at p. 31, said :

COURT OF
APPEAL

1926

Jan . 5 .

ASSOCIATED
GROWER S

OF B .C .
V .

EDMUNDS

GALLIHER ,
J .A .
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"I can only find the true intent and meaning of the Act from the Ac t

itself ; and the Act appears to me to give a company a legal existence

with, as I have said, rights and liabilities of its own, whatever may hav e

been the ideas or schemes of those who brought it into existence . . . .
Jan . 5 . Either the limited company was a legal entity or it was not . If it was,

the business belonged to it and not to Mr . Salomon . If it was not, there

OF B .C . say at the same time that there is a company and there is not ."

v .

	

(Also see Rielle v . Reid (1899), 26 A.R . 54) .
EDMUNDS

	

In Mayor, &c ., of Bradford v . Pickles (1895), A.C. 587, we
find in the head-note the following statement :

"No use of property which would be legal if due to an improper motive
can become illegal because it is prompted by a motive which is improper
or even malicious . "

I would refer to Attorney-General v. Richmond and Gordon

(Duke) (No. 2) (1909), A.C. 466 . That was a case of the saving
of estate duty and the method adopted was held to be within th e
law. We have here advanced the dire effect to the fruit industr y
of the Province if the course adopted in the present case is allow -
able, notwithstanding the agreement entered into, that it wil l

destroy the work of the Associated Growers whereby the frui t
MCPHILLIPS, farmers have been the gainers in the economic and advantageou s

J .A . disposal of the fruit crops, yet there may be different views as t o
this . In the way of analogy as to fears, I would call attention t o
what Lord Maenaghten said, at pp . 473-4, in the case las t
referred to :

"Your Lordships were warned by the learned counsel for the appellan t

of the appalling consequences of the decision under appeal . ` Here,' they

said, `is a tremendous hole in the Finance Act discovered by the ingenuit y

of a Scotch solicitor . The great fishes which the Commissioners look upon

as their own will swim through the gap one by one . The duller-witte d

Southron will follow the lead . And what will become of the revenue of

the country?' My Lords, I do not think the prospect so gloomy, nor ca n

I see that any extraordinary astuteness was required to recommend the

course which the late Duke adopted . I should think the eminent solicitor

who was the Duke's adviser would be the first to disclaim the left-handed

compliments lavished on his skill . "

Here there was no failure to disclose what was done, neithe r
was there in this case last referred to . Lord Shaw, who dis-

sented, referred to the facts at p . 486, and said :
"What the motive for the transaction was is not denied . Answering th e

learned judge who tried the ease, his Grace speaks with perfect franknes s

to a conversation with his father . 'You had a conversation with you r

father before he began this transaction ?—Yes . He told you what hi s

COURT O F
APPEAL

1926

ASSOCIATED was no person and no thing to be an agent at all ; and it is impossible t o
GROWERS



XXXVI.] BRITISH COLUMBIA REPORTS .

	

421

motive was?—Yes ; his motive, as I think I said yesterday, was to lessen COURT O F

the amount of the death duties if he could .' The interests of all the three APPEA L

parties to the transaction were ably attended to by the same firm of

	

192 6
solicitor'. They accepted the task of endeavouring to give effect to the

motive of the late Duke. In doing so they incurred no risk of prejudicing Jan. 5 .

the interest of his son or grandson . On the contrary the result, if it coul d

be legally accomplished, would benefit them, as, under the judgments ASSOCIATE D

appealed against, it has benefited them by a saving in estate duty to the
GxowESS
OF B .C .

amount of 55,0001 ."

	

v.

The impugned sale must stand unless the transactions EDMUNDS

impeached could be said to be "unreal, colourable or sham trans -
actions" (Lord Atkinson at p. 475, in Attorney-General v . Rich-

mond and Gordon (Duke) (No. 2), supra) . In that case the
transactions were admitted "to be real and genuine in their accPHILLIPs,

J .A .
character" (Lord Atkinson at p. 475), here it is, of course,
disputed, but I fail to see how it can be substantiated that the
sale to the defendant Company was not real and genuine .

I am of the opinion that the learned judge arrived at a
proper conclusion. The judgment should be affirmed and th e
appeal dismissed .

MACDONALD, J .A. : The transfer from the defendants, the tw o

Edmunds, to Byzant Orchards Limited, was admittedly mad e
for the purpose of evading performance of a contract entered int o
by the former with the plaintiffs .

In In re Carey (1895), 2 Q.B. 624, Vaughan Williams, j . ,

at p. 626, dealing with a case where a trader, in financial diffi-
culties, transferred his business to a company under circum-

stances somewhat similar to this case, said :
"It is not true to say that there has been a sale by him to the Company ,

because there is no principle of antagonism between the parties to th e

transaction . There is not in fact a buyer and seller . The vendor is in

reality the principal, and the company is merely his agent . In such a

case one should treat the agreement as a nullity . In this ease there is onl y

one person, and that is the bankrupt himself. The company is merely

another form that he has assumed."

This decision by a single judge, however, relied upon b y

appellants' counsel, ante-dated the decision by the House of

Lords in Salomon v. Salomon & Co. (1897), A.C. 22, where
different principles are laid down .

Counsel for the respondent submitted that in any event, in

the case at Bar the main agreement permitted this transfer . I

MACDONALD ,
J .A.
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COURT OF cannot agree. Clause 13 (a) provides that if a transfer is
APPEAL

made t o
1926

	

"any member of his family by blood relation or marriage, or to any truste e

Jan. 5 ,

	

for himself, or any such member of his family, any such transferee shal l

	 be deemed to be a grower and be bound by the terms of this agreement ."

ASSOCIATED It was urged that the transfer to the defendant Company wa s

oFB .C. not within one of these classes (and that is true, unless the Coln -
v.

	

pang can be regarded as a trustee), and that if it was intende d
EDMUNDS

to prevent a grower from escaping the obligations of the mai n
agreement by such a transfer an addition to the prohibited clas s
might have been made by adding such words as, "or to an y
company in which the transferor holds all the shares ." While
that suggestion is of some value it does not prevent the prope r

construction of clause 13 (b) standing by itself . The word s
"in good faith" introduce a new element and cannot, of course ,
be ignored . If the transfer is not made "in good faith" withi n
the meaning of 13 (b) the obligations imposed by the main
agreement will extend to the transferee unless legal principle s
intervene to prevent it . I suggest it is idle to say that thi s
transfer was made in good faith .

MACnoxALD, Notwithstanding this view, however, there are insuperabl e
J .A.

difficulties in the way of granting the relief sought by the appel-
lant. Even although the transfer should be regarded as a mer e
scheme to evade observance of a contract solemnly entered into ,

the title to the property passed to the defendant Company with
rights and liabilities governed solely by the Companies Act an d

its own articles . Salomon v . Salomon, cih Co . (1897), A.C. 22 .
Nor can it be said that in law the defendant Company is a

mere alias for its co-defendants, or that the relationship of prin-

cipal and agent or trustee and ceslui que trust subsists between
them. See Salomon v . Salomon d Co., supra, at p . 31 :

"The Act [the Companies Act] appears to me to give a company a lega l

existence with, as I have said, rights and liabilities of its own, whateve r

may have been the ideas or schemes of those who brought it into existence ."

And at pp . 42-3 :
"Under these circumstances 1 atn at a loss to understand what is mean t

by saying that A. Salomon & Co ., Limited, is but an alias" for A . Salo-

mon . It is not another name for the same person ; the company is ex
hypothesi a distinct legal persona . As little am I able to adopt the view
that the company was the agent of Salomon to carry on his busines s
for him."
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And again at p. 43 :
"The Court of Appeal based their judgment on the proposition that th e

formation of the company and all that followed on it was a mere scheme

to enable the appellant to carry on business in the name of the company,

with limited liability, contrary to the true intent and meaning of th e

Companies Act, 1862. The conclusion which they drew from this premis s

was, that the Company was a trustee and Salomon their cestui que trust .

I cannot think that the conclusion follows even if the premiss be sound ."

If I were able to hold that the Company was a trustee for it s

co-defendants, it would be brought within one of the prohibite d

classes in clause 13 (a) of the main agreement, but I find i t
impossible to do so .

Whether or not an action for breach of contract might b e
maintained we need not consider, as no such claim is made .

I may add that I have carefully considered the points involve d

and the authorities cited, in an effort to find a way, if possible ,
to prevent a clear evasion of a contractual obligation, but withou t

success.
I would dismiss the appeal .

Appeal dismissed, Macdonald, C .J.A., and

Galliher, J.A. dissenting .

Solicitors for appellants : Norris & McWilliams .

Solicitor for respondents : H. V. Craig .
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COURT OF
APPEAL

THE ASH-TEMPLE COMPANY LIMITED v . WESSELS .

Sale of goods—Conditional sale—Default in payments—Repossession b y
vendor—Notice of resale to buyer—Action for balance due after resal e
—Sufficiency of notice—R.S.B.C. 1924, Cap . 44f , Sec. 10 .

TH E
ASFI-TE3IPLE The defendant who was a dentist purchased from the plaintiff Company a

Co .

	

quantity of office supplies under a conditional sale agreement fo r

v .

	

$2,063 . He paid $513 cash and after paying $102.80 on account of th e
HESSELS balance he became in default. The plaintiff then took possession under

the agreement and after giving the defendant notice resold the goods .
There still being a balance due of $402 .75 on the sale the plaintiff

brought action and recovered judgment for this sum .

Held, on appeal, reversing the decision of RUGGLES, Co . J . (MCPHILLIPS,
J.A. dissenting) ; that where powers are granted by statute only afte r

compliance with certain prescribed formalities, substantial complianc e

is necessary and as the notice of resale given by the plaintiff to the
defendant claims a larger sum than was actually due and fails to meet

the requirements of section 10 of the Conditional Sales Act th e

plaintiff cannot recover .

APPEAL by defendant from the decision of RCCGGLES, Co . J .
of the 4th of May, 1925, in an action to recover the balance du e
under a conditional sale agreement . The defendant was a
dentist and purchased, under a conditional sale agreement, a
quantity of supplies for his office for the sum of $2,063 . He
paid $513 on delivery of the goods and subsequently an addi -
tional $102 .80. The agreement was entered into on the 15th
of September, 1921 . On the 24th of February, 1923, th e

Statement defendant was in default, the amount then due being $1,622 .75 .
The plaintiff then repossessed itself of the goods, sold them fo r
$1,220, and sued the defendant for the balance of $402 :75 .
The plaintiff succeeded on the trial . The defendant appealed ,
alleging, first, that when the goods were taken back they were
given up on the understanding that he would be relieved fro m
further liability ; secondly, that the trial judge was wrong i n
assuming that the manager of the Company had no authority t o
make such an arrangement with the defendant when the good s
were taken back by reason of a term in the conditional sal e
agreement that the plaintiff could sue for the balance due after

192 6

Jan . 5 .
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taking the goods back and selling them ; and the third ground
of appeal was that section 10 of the Conditional Sales Act was

not complied with by the plaintiff when he took possession an d

resold.

COURT O F
APPEAL

192 6

Jan . 5 .

The appeal was argued at Vancouver on the 23rd of October,

	

TH E

1925, before MACDONALD, C.J.A., MARTIN, GALLIIIER, ASH-TEMPL E

McPxILLIPs and MACDONALD, M.A .

	

;,o
WESSEL S

S'oski.n, for appellant : We say, first, there was an agreemen t

between the defendant and the manager that he would accept th e
goods back as payment in full . The agreement is admitted but
it was held the manager of the company had no authority to

make it . The manager took office after the original contract wa s
made. It was submitted it was within the scope of his authority .
The main point is that section 10 of the Conditional Sales Ac t

was not complied with . He did not give the notice required by
subsection (3) and he claimed more than what was actually due ,

which is a material non-compliance with the statute . As to what
is a private sale see North-West Thresher Co. v. Bates (1910) ,
13 W .L.R. 657. They did not sell at the time set out in the

notice : see Nichols & Shepard Co . Inc. v. McCullough (1920) ,
1 W.W.R. 885 at p. 888 .

Cantelon, for respondent : The only question is whether we

have complied with the Act . On a true interpretation of the
section we have given the required notice . The Thresher case
is distinguishable as there was a change made as to the place o f

sale. In any case it is only dicta. Ile was not prejudiced by the
defect in the notice .

Soskin, replied.

C't r. adv. cult .

5th January . 1926 .

MACDONALD, C .J.A. : I would allow the appeal .

MARTIN, J .A. : This appeal raises a question upon the con-
struction of .a notice given under subsections (3) and (4) of

section 10 of the Conditional Sales Act, Cap . 44, R.S.B.C. 1924 . MARTIN . J .A .

It appears that the defendant had bought some dental appliance s
from the plaintiff Company under a conditional sales contract,

Argument

MACDONALD ,
C .J .A .
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COURT of admittedly within said Act, which provided, shortly, that th e
APPEA L

1926

	

paid and that in default the seller might retake possession an d
.lan . 5 .

	

sell the goods

Tn

	

"and I shall pay any deficiency on such resale, including your costs.

Asx-TEMPLE but any surplus upon resale shall be paid to me . "

Upon default the plaintiff retook possession and before resell -

WEsELs ing the goods sent the following letter to the defendant which i s

relied upon as a notice in compliance with said section unde r
which plaintiff seeks to hold defendant liable for the deficiency ,

about $400, resulting from the sale :
"We beg to enclose you statement of your account with us, s pewing a

balance of $1,799 .52 . These goods have been held now for a full twent y

days, as required by law .

"We are also enclosing you a brief description of the goods which yo u

will notice we have marked Exhibit `A . '

"Unless the above amount is paid by the 17th day of February thes e

goods will either be sold by private sale, or else advertised and sold by

public auction.

"If you wish to redeem these goods will you get in touch with dlr . Roger s

immediately as these goods will be sold either privately, or by public sal e

on the 17th day of February next . "

MARTIN, J .A . It is objected that this notice is defective in two respects a s

required by subsections (h) and (c) of section 10(4), the first
of which is as follows :

"(b) An itemized statement of the balance of the eon , I „ t price due
and the actual costs and expenses of taking and keeping i s,- -ion up t o
the time of the notice. ”

By an error arising out of the inclusion of a sum due on

another account apart from the conditional contract, thi s

demand was excessive to the extent of $132 .79, and therefore i t

is submitted that it is not such a "statement of the balance of

the contract price due . . . " as the pct requires. It is often
far from a simple matter to determine what is a compliance

with a statutory requirement of a condition precedent by «-a :
of notice or other performance, but, e .g., even at a time when

the provisions of the Mineral Acts as to location were construe d

strictly a compliance in essentials was deemed sufficient :
Rutherford v . Morgan (1904), 2 ALA1 .C. 214 at p . 222 .

After a careful consideration of the matter before us I do no t
think, whatever view might be taken in other circumstances, tha t

an error in the statement of such a substantial sum as $132 ou t

title should not pass to the buyer till the price had been fully
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of $1,799 can be reasonably said to be either an essential or
substantial compliance with the statute, and so the appeal should

be allowed on that ground alone, and therefore it is unnecessar y
to consider the second objection. I deem it desirable only t o

add that I do not think subsection (7) would prevent the buyer

427

COURT OF
APPEA L
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Jan . 6 .

THE

from consenting to overlook or waive any irregularities or ASH-TEMPLE
co .

deficiencies in a notice that had been given in pursuance of

	

v,

section 10 if that intention clearly appeared, but in the present WESSEL S

case the facts do not, in my opinion, justify such a conclusion .

GALLIHER, J .A . : I would allow the appeal.
GALLIHER ,

J .A .

McPHILLIPS, J .A . : Upon the argument of this appeal I wa s

then of the opinion, that the appeal should fail if it could not
be said that there was failure to give the required statutor y

notice shewing default and the amount claimed to be due. It
would appear that $1,799 .52 was claimed when the correct
amount was $1,645 .58. I cannot persuade myself that this
error in the amount claimed has the effect of preventing th e
bringing of an action by the vendor (respondent) against th e
purchaser (appellant) for the deficit after a sale has been dul y

had. It was the duty of the purchaser to make a tender of th e
true amount due and failing in that, I cannot see how he ca n
now complain . Further, it is evident that the defence the

appellant in the main relied upon, was that he was released McPHILLIPS,

from his liability, the respondent as he contended agreeing to

	

J.A .

take back the goods and no further liability was to exist . Where
a release is pleaded it is well known that it must be established
in no uncertain way. Here there was absolute failure to estab-
lish any release . The case was peculiarly one of fact as I view

it and the learned trial judge had ample evidence to entitl e
judgment being entered for the respondent. I certainly am not
prepared to reverse the judgment .

The appeal should be dismissed .

MACDoNALD, J .A . : The respondent was obliged to comply
with certain formalities prescribed by statute before it could MACDONALD,

J .A .
exercise the right of resale and call upon the appellant to pay



428

	

BRITISH COLUMBIA REPORTS.

	

[VoL.

COURT OF any deficiency . Where the statute is so explicit in respect to
APPEA L

_-__

	

notice there should be no difficulty in following it with reasonable
1926

	

particularity . Where powers are granted by statute only after
Jan. 5 . compliance with certain prescribed formalities substantial com -

TxE

	

pliance is essential before the right accrues .
Asic-TEMPLE The notice herein entirely fails to meet this requirement .

;,O '

	

I would allow the appeal .
WESSELS

Appeal allowed, McPhillips, J .A. dissenting.

Solicitor for appellant : N. C. Levin.

Solicitor for respondent : TV. A. Cantelon .

Insurance, life—wife designated as beneficiary—will—Declaration that al l
policies be for benefit of wife—Refusal of insurance company to pa y
without letters of probate—Action on insurance policy—R .S .B .C. 1924 ,
Cap . 117, Sec . 28 .

An insured directed in the policy that the insurance moneys be paid to hi s

wife . His will made shortly before his death recited "I hereby declar e

that all policies of insurance on my life are and shall from this 24th

day of January, A .D . 1925, be considered to be for the benefit of my wife

Florence Mae McCoubrey and that the proceeds thereof shall belong t o

her ." The insurance Company refused to pay without letters of pro-

bate being taken out . In an action on the insurance policy the wife

recovered judgment.

Held, on appeal, affirming the decision of MURPHY, <I. that by the wording

of the will, deceased was not placing the insurance moneys under the

jurisdiction of his personal representatives, but that the insuranc e

Company should hold the moneys in trust for his wife .

[An appeal to the Supreme Court of Canada was quashed . ]

APPEAL by defendant from the decision of MURPHY, J. of
the 11th of August, 1925, in an action to enforce payment o f

an insurance policy. One John McCoubrey insured his life i n

COURT OF McCOITBREV v. THE NATIONAL LIFE ASSURANC E
APPEAL

	

COMPANY OF CANADA .
192 6

Jan . 5.

MCCOUBREY

V .
NATIONAL

LIFE

ASSURANC E

CO . O F
CANADA

Statement
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the defendant Company for $7,500 in 1915, made payable to

his wife . The policy was taken out in Calgary. He came to
Vancouver in 1925, where he died in March of the same year .

The deceased made a will on the 24th of January, 1925, and

COURT OF
APPEA L

1926

Jan. 5 .

with the exception of a small gift to an adopted son left all his MCCoURREY

estate to his wife and appointed her executrix of the will . The

	

v .
NATIONAL

will then proceeded :

	

LIFE

"I hereby declare that all policies of insurance on my life are and shall ASSURANCE

from this 24th day of January, A.D. 1925, be considered to be for the

		

Co. of
CANADA

benefit of my wife Florence Mae McCoubrey and that the proceeds thereo f

shall belong to her, this declaration being intended to operate as a declara-

tion in writing as provided by statute, which will create a trust of al l

insurance moneys for and in favour of my wife, and wherever necessary

will constitute a charge of beneficiary, so that my said wife shall be entitled

to all of my life insurance ."

	

Statement

The Company refused to pay until probate was taken ou t
claiming that a proper release could not otherwise be given .
The wife brought action to enforce payment and obtaine d
judgment under Order XIV., r . 1 .

The appeal was argued at Vancouver on the 3rd an d

4th of November, 1925, before MACDONALD, C.J.A., MARTIN ,

GALLIHER, MCPHILLIPS and MACDONALD, JJ.A.

J. 31 . Macdonald (Laird, with him), for appellant : Our
contention is that as the deceased's will dealt with insurance ,
then for our protection we cannot pay until there is representa-

tion of the estate . We are entitled to a discharge from the righ t
person. Where a will creates a trust we are entitled to know
whether it is the last will . It is necessary to take out probate t o

give a proper release : see Cleaver v. Mutual Reserve Fund Life

Association (1892), 1 Q.B. 147 . She is not a party and has no Argument

right of action : see Alexander v. Yorkshire Guarantee and

Securities Corporation (1916), 23 B.C. 1 at pp. 6-7. The
money is not payable here but in Toronto : see Schon et al . v .

The New York Life Ins . Co . (1922), 55 N.S.R. 137 ; Barthel -

rites v. Bic/ell (1921), 62 S .C.R. 599. She should at least hav e
tendered a release signed by herself : see Green v. Standard

Trusts Co . (1912), 1 W .W.R. 993 ; Toronto Savings Bank v .

Canada Life Assurance Co . (1868), 14 Gr. 509. They are not
entitled to speedy judgment : see Jacobs v. Booth 's Distillery
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V.

NATIONA L
LIF E

ASSURANC E
CO . OF

CANADA

Argument

MACDONALD,
C .J .A .

Company (1901), 85 L.T. 262 . On the question of probate see
Re Burgess' Policy; Lee v. Scottish Union ch National Insur -

ance Co . (1915), 113 L.T. 443 at p. 444 ;

	

In re Engelbach ' s

Estate . Tibbetts v . Engelbach (1924), 2 Ch . 348 ;

	

Robb v .
Watson (1910), 1 I .R. 243 .

Stockton, for respondent : The delivery of a discharge is not
a condition precedent to a right of action . Ile must be restricte d
to the question of probate : see Ellis v. Allen (1914), 1 Ch. 904 .
There is no substantial defence. Under section 28 of the Act ,
when the wife is named beneficiary the husband is then no mor e
in control . It is admitted no one else claims or has any interes t
in the money. On the question of the right to bring action se e
Gandy v . Gandy (1885), 30 Ch. D . 57 at pp . 66 to 68 .

_Macdonald, in reply, referred to Annual Practice, 1925, p .
1 .54 ; The Electric and General Contract Corporation v . The
Thomson-Houston Electric Company (1893), 10 T .L.R. 103 ;
Ilotz v. 1lcAlister (1891), 2 B .C. 77 ; Easefelt v . Houston and
Johnson (1911), 16 B.C. 353 ; Canadian Bank of Commerce v .

Indian River Gravel Co . (1914), 20 B.C. 180 ; Auld v. Taylor
(1915), 21 B .C. 192 .

Cur . adze . cult .

5th January, 1926 .

\IAC'DO\ALD, C.J.A . : There are no material facts in dispute .
The deceased, by the policy directed that the insurance money s
in question be paid to the plaintiff . By his will made on hi s

deathbed he refers, inter alia, to the policy in these words :
"I hereby declare that all policies of insurance on my life are and shal l

from this 24th day of January, A .D . 1925, be considered to be for th e

benefit of my wife Florence Mae McCoubrey and that the proceeds thereof

shall belong to her . "

The s e words, in my opinion, make it quite clear that th e
deceased. \\ as not placing the insurance moneys under the juris -
diction of his personal representative ; it was not the executors
who should hold the moneys in trust for the plaintiff, but the
defendant .

It was strongly urged that there was a question of law invo lved
which ought to be tried in the usual way and not be dispose d
of under Order XIV., but where the words are as clear as they
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are in this case, it would be putting the parties to unnecessary

expense to let the case go to trial .

There were two other questions argued, the one that a dis-

charge under condition No . S was a condition precedent to action .
It is unnecessary to say whether this condition was a precedent

or subsequent one . It would be idle to comply with it sinc e

defendants clearly indicated that they would resist plaintiff' s

claim to the moneys on other grounds .

The other objection, namely, that relating to the payment of

the moneys in this Province, was not raised in the notice o f
appeal, and therefore need not be considered .

The appeal should be dismissed.

MARTIN, J.A . : While I agree that the appeal should be dis-
missed I was at one time rather inclined to take the view tha t

there was merit in the appellant's objection that the legal ques-

tions raised on this application for speedy judgment unde r

Order XIV. were of such a nature that they should have bee n

dealt with by the Court in the usual way and not by a judge i n

Chambers. It appears from the cases, e .g., The Electric and

General Contract Corporation v . The Thomson-Houston Electric

Company (1893), 10 T.L.R. 103 ; Dane v . Mortgage Insuranc e

Corporation (1894), 1 Q.B . 54 ; 70 L.T . 85, and Daimler Com-

pany, Limited v. Continental Tyre and Rubber Company (Grea t

Britain), Limited (1916), 2 A.C. 307 at p . 346, that where the
legal questions raised are of substance they should not be any
more summarily disposed of than questions of fact, but as m y
brothers are all of the opinion that such questions raised herei n
are trivial in their nature, and that the defence is not eve n

"plausible" (as Lord Esher, M.R. puts it in the Dane case ,
supra, p . 62, being "a simple ease of insurance," Lord Justice
Lopes concurring) I do not feel strongly enough impressed b y
the appellant's submission to the contrary to warrant my differ-
ing from them. It is sometimes, however, difficult to determin e
whether or not a ease is within the application of Order XIV . ,
and the Daimler case, supra, is a striking illustration of different
opinions thereupon : in it the House of Lords dismissed the
plaintiff's action, though the Master had given it leave to sign
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final judgment, and his order was affirmed by Mr. Justice
Scrutton in Chambers and an appeal from that judge had been
dismissed by the Court of Appeal.

GALLniER, J .A. : In my opinion the language in the will in n o
way affects the disposition of the moneys payable under th e
policy, and creates no trust .

I would dismiss the appeal .

McPHILLIPs, J.A. (oral) : With great respect to my brother s
I dissent from their decision in reserving judgment in this case .
The defence attempted to be set up is peurile and fatuous to a
degree unthinkable wholly and absolutely without merit in fact
or in law. The whole contention is despicable. I consider the
conduct of the defence a most miserable chewing and devoid o f
fair and proper appreciation of the contract of a life insuranc e
company. I can only consider that the directors and share -
holders had nothing to do with this defence . I am
pleased to say that Mr . Macdonald of counsel for th e
company comported himself in an admirable and tru e
forensic manner acting in conformity with his instructions .
IAA visibly not enamoured of his task . I would impress
it upon solicitors that they are under no compulsion t o
forward a cause not well founded, or advance a defence which i s
ill founded and the latter is the present case . The Life Insur-
ance Company, the defendant in this case, is under its contrac t
of insurance subject to the Life Insurance Act and the Ontari o
and British Columbia Acts are in all material parts the same, th e
root principle thereof being that the husband can unassailabl y
provide . that the insurance be payable to . his wife and childre n
or the wife alone, to the children or any one or more of them .
This is a statutory boon provided by Parliament and is ranch
enlarged . upon and justifiably so by agents soliciting applications
for life insurance. The defendant Company entered into a
contract in which the wife, the plaintiff in the present action ,
was the sole beneficiary and she is specifically maned as such i n
the policy. The husband is dead, the wife asks the fulfilmen t
of the contract, the Company, miserable to relate, resists pay-
ment and. refuses to honour its bond and the provision made by
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the husband and in all solemnity contracted to be performed is COURT of
APPEA L

left unperformed with the likelihood of privation and suffering _

to the widow. Could there be imagined a more dishonourable 192 6
breach of contract ? What does the Company say? It is this, Jan . 5 .

the husband has ventured to state in his will that such a contract hZocousxEY
exists but in no way makes any bequest thereof or disposition

	

v .

thereof in his will, merely states a fact, yet the Company seizes
NATIONALAL

on this and attempts a studied policy of delay and calls for AssuaAxc E
co . OF

probate of the will before payment, exactly that which Parlia- CANADA

ment in apt words provided against . The Company dishonour-

ably, and I do not hesitate to say it, attempts in this manner

to evade or at least postpone an obligation that it undertook an d
is recreant to a solemn obligation to the husband who relied upon

it that in case of his death his wife would be immediately pro-
vided for, but the widow now finds herself met by all these lega l
exceptions wholly devoid of merit and the attempt is by dilator y

proceedings to further evade the payment of a just debt . The
Company indeed has brazen effrontery to enter a Court o f
Justice and advance such a contention . It is a patent case ex

debito justiice for the entry of a speedy judgment and the learned ucPxILLZPS ,
J .A .

judge in the Court below made the proper order, an order for
judgment . That order has been appealed against but it is a

futile appeal and cannot be listened to . The case, in my opinion ,

is one that calls for expedition and the immediate cessation of

any further delay and being so convinced of this I feel con-

strained to dissent, with the greatest respect to my brothers ,

from the conclusion arrived at by the majority that time be taken

to consider the judgment of the Court upon the appeal . I am

perfectly aware that to dissent is very unusual, but the case i s

also very unusual, in fact unprecedented, and tends to throw
obloquy upon all life insurance companies, that such a flagrant
breach of contract should be perpetrated and such a despicable
breach of dirty to fail in complying with a solemn contract mad e
with the husband for the benefit of his wife in the event of hi s

decease . It is such a manifestation of broken pledges that whe n

noised abroad and becoming known will assuredly cause shud-

ders of horror on the part of the insured public that notwith-

standing every care the widow and orphan may languish an d
28
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COURT OF starve because of the despicable conduct of the insurance corn -
APPEAL

pany when the provider is gone . This case is one that beggar s
1926

	

description and natural justice calls for the severest animadver -
Jan . s. sions at the hands of the Court. It is pleasing to be able to say

MCCOURREY
that the present case is an isolated one and possibly the sole on e

v.

	

of its character . The history of life insurance companies i n
NATIONALL

	

Canada has been an honourable one . I had occasion in Hanley
ASSURANCE v . Corporation of the Royal Exchange Assurance of London ,

CO. OF

CANADA England (1924), 34 B.C . 222, to make some rather stringen t
observations upon the conduct of the fire insurance company
where liability was denied in what I considered a plain case, an d
in that case, at p . 238, I quoted the language of Vice-Chancello r
Malins in Mackie v. The European Assurance Society (1869) ,
21 L.T. 102. The Vice-Chancellor there said :

"Having raised these objections, fatal to the public and to the success o f

the office, and most unwisely taken, and frivolous and ridiculous in them -

selves, I fear I can only make a decree that they are bound to the terms o f
MCPxILLIPS,

the policy, and must make reparation for all damage, with interest on th e
J.A.

money . I should be glad if I could make them pay damages for the injury-

which this defence has caused the plaintiff ; it could not have originate d

with the respectable directors or solicitors, but the miserable officials ."

I likewise regret that it cannot be ordered that the defendant
Company do pay damages which this defence has caused th e
plaintiff, a widow left provided for as the husband thought, bu t
left penniless by the action of the defendant Company postpon-

ing payment and advancing such frivolous grounds of defence .
I unhesitatingly affirm the order for judgment and do so at th e
earliest moment .

The appeal should be dismissed.

_MACDONALD, J .A . : I agree in dismissing the appeal .

Appeal dismissed.

Solicitors for appellant : Macdonald & Laird .

Solicitor for respondent : R. P. Stockton.

MACDONALD,
J .A .
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REX v. CUMYOW .

Criminal law — Practice—Procuration—Evidence—Corroboration—Convic-
tion—Appeal—New evidence—Application for postponement of appea l
—Criminal Code, Sees . 216(d) and 1002 .

On appeal from a conviction on a charge of procuring a girl to become a

common prostitute counsel for the accused moved for a postponement o f

the appeal until the next sittings of the Court on the ground that

shortly after the conviction and nearly two months prior to this appli-

cation he met one A. on the street who told him that he could procur e

evidence to shew the girl in question was a common prostitute when sh e

first met the accused but he did not give the names of the witnesse s

who would give this evidence ; that since so meeting A. he had been

unable to find him but expected to be able to do so and obtain the

evidence before the next sittings of the Court.

Held (MARTIN and MCPHUSIPS, M .A. dissenting), that the facts disclose d

in the affidavit are made in most general terns and are too shadow y

to support an application for postponement, the allegation of new evi-

dence not being directed with that degree of certainty which woul d

justify the Court in acting upon it.

Held, further, affirming the conviction that there was evidence upon which

the magistrate could find that there was corroboration within the

meaning of section 1002 of the Criminal Code.

APPEAL by accused from his conviction by the police magis-
trate at Vancouver on the 23rd of October, 1925, for havin g
unlawfully procured one Marion Wilson to become a common

prostitute. The evidence of the girl was that the accused took
her to a room in a hotel and on one evening induced her to have

connection with two men and on each of two other evenings he
induced her to have connection with three men ; that each of
these men, who were Chinamen, paid her $5 and all this money
she paid over to the accused. On cross-examination she stated
that the only time previous to this that she had had connectio n
with any one was once with a man to whom she was partl y

engaged. The magistrate found the girl's evidence was cor-

roborated by the conduct of the accused in engaging the room s
in the hotel in which the girl met these men . On the hearing of

the appeal, counsel for the accused applied for a postponement o f
the hearing of the appeal until the next sittings of the Court on

COURT O F
APPEAL

1925

Nov . 26, 27 .

REX
V.

CuMYOW

Statement
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Cousin of the ground that he had reasonable expectations to believe that
APPEAL

he would have further evidence which would materially affec t
1925

	

the guilt or innocence of the accused ; an affidavit in support
Nov. 26, 27 . reciting that nearly two months prior to the hearing of thi s

REX

	

appeal, but after the trial before the magistrate, counsel for th e
v.

	

accused met one Andrews on the street in Vancouver who tol d
Cunrow

him that he could procure evidence that the girl Marion Wilso n

had not told the truth in the witness-box as the evidence he
would procure would prove that she was a common prostitut e

when she first met the accused . He did not mention the name s
of the witnesses who could give this evidence . There was the
further evidence that since meeting Andrews, counsel had mad e

Statement
every effort to again get in touch with him but he had been
unable to locate him as he had been away from town but tha t

he would be able to get the evidence before the next sittings
of this Court in January next .

The appeal was argued at Vancouver on the 25th and 26th
of November, 1925, before MACDONALD, C.J .A., MARTIN ,

GALLIIIER, MCPHILLIPS and MACDONALD, JJ.A .

A . D. Taylor, K.C., for the accused, moved to have the appeal
postponed until the January sittings in order to obtain furthe r

evidence . If it can be shewn she was a common prostitute then

accused is not guilty of the charge. Considering the evidenc e
that has been given of this girl and her own evidence, it is onl y

fair to the accused to give me an opportunity of obtaining thi s
Argument evidence : see Rex V . Edwards (1912), 8 Cr . App. R . 38 at

p. 43 ; Rex v . Knrasch (1917), 13 Cr. App. R. 13 at p . 14 ;
Rex v. Walker and Jfalyon (1910), 5 Cr . App. R. 296 .

IL M . McKay, for the Crown : The Court has discretion t o
grant the postponement if the circumstances warrant it . We
submit that the affidavit in support is not sufficient to warrant a n
extension . Assuming Andrews (lid make the statement t o
counsel alleged, there has been ample time to get the evidenc e
and there is no assurance that it will be forthcoming at the nex t
sittings of the Court : see Rex v. Grosrenor (1914), 10 Cr .
App. R . 230 .

MACDONALD,

C .a .A .

	

MACDONALD, C .J .A . : I would dismiss the application for a
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postponement which is asked to enable new evidence to b e

obtained . The principles upon which the Court of Criminal

Appeal in England has acted when new evidence is sought to b e

admitted, are stated by Mr. Justice Darling in the most recent
case in that Court, Rex v. Mason (1923), 17 Cr . App. R. 160 .
Now that was an appeal against conviction, and application for

leave to offer further evidence . Mr. Justice Darling said, after

dealing with the facts :
"It is now really asked that there should be a new trial, which thi s

Court is not empowered to order, and that we should hear certain witnesses

whose names have been mentioned . and then consider the whole of th e

trial in the light of that new evidence . . . . This Court has to b e

convinced of very exceptional circumstances before it will reconsider th e

verdict of a jury in the light of fresh evidence which has not been lai d

before the jury, and which, in some cases, might have been put before th e

jury at the trial ."

In other words they were proposing there, as they are proposin g

here, that the Court of Appeal should try the case instead of
the original tribunal constituted for the trial .

"There is nothing in the suggested new evidence of the witnesses t o

cause the Court to hold what would be a retrial . There is one importan t

matter . It was said that it was not a fact that the defence of the appel-

lant was not thought of until after the police court proceedings, but had

been thought of all along, and that before his arrest he had sent a letter

to a Miss Stewart accusing Vivian of the crime, which letter Miss Stewar t

had destroyed . We have had produced to the Court a number of letter s

to and from Miss Stewart, and if there was such a letter it is quite incon-

sistent with the letters we have seen . We also think it unnecessary to cal l

Miss sty vylrt, as her evidence would only go to prove that appellant set u p

his defence three weeks earlier than he undoubtedly did ."

There is another case, Rex v. Boss (1921), 16 Cr. App. R.

71. This was an application for leave to appeal against con-

viction and to call further evidence. Let us look at the evidence

proposed to be offered there. Counsel for the Crown said :
"The only point calling for report is that at the trial no witness wa s

available who could testify that appellant's mind had been seriously affecte d

during his military service abroad in the war . One had now come forward

voluntarily who had served in the same company and seen his demeanour

and conduct and his subjection to epileptic seizures . An account of what

this witness, now in Court . could say had been duly filed with the regis-

trar . The trial lasted from 10 a .m . to 9 p .m . and there were four women

on the jury . "

The Chief Justice said :
"We shall follow Lamb (1912), 7 Cr . App. R. 263 . . . in sending

the notes of the fresh evidence to the Home Secretary . It was undesirable
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COURT OF that a mixed jury should find a verdict at such an hour after so long a
APPEAL day, and perhaps what was criticized as omissions from the learne d

judge's summing up was due to his desire to shorten the proceedings "

Nov . 26, 27 .
case had been tried and yet refused the application to admit

REx

	

fresh evidence. When we consider the reason for this it is
v.

Cusryow quite apparent how important it is to the administration of th e
criminal law. As I pointed out a few moments ago, we hav e
exactly the same discretion in civil cases as is given by th e
statutes of 1923 in criminal cases . The Court of Appeal Ac t
provides that the Court may admit fresh evidence, but th e

Courts have affirmed by a long course of decisions and this Cour t
has reaffirmed those decisions many times to my knowledge, tha t
there are two things essential to the admission of new evidence .
I will put it this way : If evidence is discovered after the tria l
two things are necessary : first, it is necessary to chew that al l
due diligence was taken to have that evidence at the trial, an d
secondly, the new evidence must be such as to be practically
decisive of the case . That is founded on sound reason an d
judgment, the reason being that the Court of first instance i s

MACDONALD,
the tribunal to decide the facts, and when it decides the fact s

C.J .A . the Appellate Court is in general bound by the decision of th e
Court of first instance. All parties have a right to have th e
decision of the Court below, where credibility comes into ques-
tion ; in other words, the Court of Appeal ought not to substitut e

itself for the jury in one case or for the judge who is sittin g
as a jury in the other, and try the case without reference to th e
judge or jury . That is the reason for the rule and that rule
applies with equal force to a criminal case as to a civil one .
Here, we have nothing at all before us . Counsel relates that

he met one Andrews on the street who told him he could procure
evidence that the complainant had told an untruth in th e
witness-box, that when she said she had not been a commo n

prostitute he could prove she had been one. It transpires that
this offer was made two months ago and that all the parties ar e
here in the city, the girl living with her parents at home . Here
we have counsel coming before us today and asking us to post -
pone the trial on such a statement as that . If counsel may
obtain a postponement of a case on a statement of that kind w e

1925
He was entirely dissatisfied with the manner in which that
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should never have a proper enforcement of the law. Therefore

I have not the slightest hesitation in saying that the hearing of

the appeal should not be postponed .
Nov . 26, 27 .

MARTIN, J .A .
is of course a matter of discretion in this Court, an inheren t
discretion, which is not mentioned in the statute or the Crimina l

Code, because the question as to when appeals before a Cour t
shall be brought on or postponed or adjourned is something solely
inherent in the Court and would not be mentioned in the statut e
and is not so mentioned. By section 1021 of the amended
Criminal Code in 1923 the powers conferred on this Court, if i t
thinks it necessary or expedient in the interests of justice, it has
the discretion to allow further evidence to be given. Upon
that statute numerous decisions are to be found in the Englis h
Court of Appeal, and in that one respect the language of th e
English statute is the same as ours . All through the reports, as
I had occasion to make note recently, in every one of thes e
Criminal Appeal Reports, the striking thing about the cases is
the very wide latitude the Court allows itself in the interpreta-
tion of that new power conferred upon it in the ever varying
circumstances of each application . Of course, there is a
reason for that, because the issues in criminal cases are

COURT OF
APPEAL

192 5

MARTIN, J.A . : This application is called on for hearing at

	

REx

this Court and counsel for the appellant asks us not to proceed
CuMSOW

with the hearing now but to postpone it because he has reason -

able expectations to believe, on the circumstances set out in hi s

affidavit and statements made to us and not controverted in any
essential particular, that before the next sittings of this Court ,
which begin in the month of January, very shortly to come on ,

he will have further evidence which will materially affect th e
guilt or innocence of the convict.

Now, the nature of the application must be borne in mind .

It is not now an application to review the evidence before us ,

but an application to postpone the hearing so that counsel ma y
have an opportunity owing to exceptional circumstances of the
case and discovered since conviction despite due diligence o n

his part, to bring that evidence before this Court . The granting
of such an application, that is, the postponement of this appeal,
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COURT OF entirely and fundamentally distinct from the issues in civil
APPEAL

cases and the Court has to exercise its functions under circnm -
1925

	

stances fundamentally different from those in civil cases. For
Nov . 26, 27 . this reason in criminal cases from first to last the onus is o n

REX

	

the Crown to prove a prisoner guilty, as we had occasion
v .

	

recently to decide in the case of Rex v. Payette (1925) ,
CiUMYOW

35 B.C. 81, and for that reason the question of reasonable
doubt is always exercised in favour of the prisoner. To that
fundamental rule of criminal law there is nothing which corre-

sponds in civil law, and for that reason the question of the weigh t
of evidence becomes of the first importance because it is unneces -
sary for this Court to say, where it has, as we have here, mos t
fortunately, that power of ordering a new trial, which the Eng-

lish Court unfortunately has not (and therefore its judgments
and manner of dealing with applications must be read in tha t
different light) it is unnecessary, I repeat, and impossible in

law for this Court to say it should now reject evidenc e
which should have gone to the jury because it would not hav e
been decisive because no one can tell what would have been
decisive with a jury ; all that is necessary for this Court to say,

MARTI , J .A . in view of the new grave duty imposed on us by Parliament, i s
whether or not it is necessary or expedient in the interests of
justice that new evidence should be adduced. If it might sub-
stantially sway the tribunal below one way or the other then thi s
Court would not be discharging its duty if it failed to give th e
prisoner the benefit of that . Therefore, it cannot but b e
apparent to us that it is not for the appellant to shew that the
new evidence would be decisive but that it might reasonably
induce the jury or the trial tribunal below whether jury or non -
jury, to change its view in regard to the guilt of the accused .
Therefore, I am of opinion that in the present case, having
regard to all the circumstances which have been put before us, i t
would not be, as the statute says, expedient or necessary in th e
interests of justice to refuse this application to postpone the tria l

so that counsel may have the opportunity of submitting to thi s

Court this fresh evidence, if it can be obtained, the fresh evi-

dence which he thinks he has discovered after no lack of dili-

gence. If I had the slightest reason to believe this was an appli-
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cation for the purpose of delaying justice or was not bona fide I COURT o f
APPEAL

should have no hesitation at all in agreeing with my learned

	

—

brother, for whose opinions I have the greatest respect, that we

	

1925

should refuse it, but for the reason that those elements do not Nov . 26, 27 .

appear I am equally of opinion that it would not be expedient

	

RE 3

in the interests of justice to refuse this postponement for the few

	

v.
Cumrow

weeks involved. I would therefore grant the application for

postponement to the January sittings .

	

MARTIN,

	

J .A .

GALUZnr:x, J.A . : I would refuse the application. What i s

before us is of such an indefinite character I do not feel ther e

is anything upon which to base an application for adjournment .

The statement is that one Andrews whom counsel met on th e

street stated that he could obtain evidence in favour of the

accused which was not available at the trial, whatever that ma y

be, and that is supported to a certain extent by saying he expecte d

to be able to adduce evidence as to the previous character of th e

complainant, not at any time or this particular time, it may b e

five years past . As I stated during argument, I always feel lik e

giving every reasonable opportunity to have the person accused

defend himself and take advantage of anything to that end ; but GALLZTIER ,
J .A .

I think that we should have something more definite to go upo n

than we have in this case . It is really on the particular circum-

stances as outlined in this application that I am refusing the

application . Without in any way casting doubt at all on Mr .

Taylor's genuineness in the matter, still as I said before it is al l

hazy and indefinite, even as to the nature of the evidence which

is sought to be adduced .

McPITLLIPs, J .A . : Criminal appeals must always be matter s

of anxious concern . The Parliament of Canada in its wisdom

has thrown a statutory duty upon us which we cannot, of course ,

shirk, and must discharge .

	

MCPHILLT P

The question is first, to what extent is the Court of Appeal

	

J .A .

called upon to inquire into the facts and the law of each ease !

The language of Parliament is "If it thinks it necessary o r

expedient in the interests of justice ." This is a wide authority

and is only controlled by the interests of justice . Now, the
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interests of justice is to see to it that no innocent person shal l

have his life forfeit, or go to gaol . In this particular case the
allegation made is that the complainant is a prostitute or was a
prostitute at the time of the committing the offence, if so, then

the finding of the magistrate in the Court below would be wrong .
The new evidence that is said to be obtainable is directed to tha t
one essential or material factor . When I find the magistrate, a
member of the Bar, exhibiting in his reasons a doubt as t o

whether he arrived at the proper conclusion, it certainly make s
my duty a difficult one and one requiring grave inquiry into the

circumstances. It is not fictional at all that innocent men are
sometimes sent to gaol . The fact of the matter is the change in
the law of England and the change in the law in Canada, enlarg-

ing the powers of the Court of Appeal, was because of a quite
modern case where a man served some six years in gaol and wa s
entirely innocent . It so shocked the English people that i t

immediately impelled them to change the law and the Imperial
Parliament did so, and we, in our Dominion Parliament passe d
like legislation . It would certainly be a deplorable thing if one ,
being innocent, is sent to gaol .

MCPHILLIPS,
J .A . Now, the circumstances in this case are sordid. A case of

this kind is always one one would wish never to be required t o

have anything to do with . We know the usual character of
the testimony that is adduced, that some of the people wh o
are giving testimony are pursuing lives which throw a grea t
deal of doubt upon their credibility, and when I find the learne d

magistrate himself apparently having doubt in his mind, con-
scientiously no doubt, and relying upon the Court of Appea l
to put him right if he should be wrong, I am disposed to loo k
with favour on the reception of further evidence, and when I
see here a formal affidavit, with the assurance of counsel tha t

the application is bond fide, I hesitate and do not feel justifie d
in shutting the door against this claimed to be obtainable further

evidence. In any case, we are merely now asked for a postpone-

ment for a short period of time . With great respect, I certainl y
do not feel impressed by any of the authorities referred to by m y

brother, the Chief Justice . They cannot be deemed controlling,
authorities which inhibit me from exercising the powers Parlia-
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ment has imposed and that is, to as far as possible accomplis h

the interests of justice, i .e ., the ends of justice .
I would grant the postponement of the hearing of the appeal

to the January sittings, a very short time and at that sittings

the first day of the sittings, the application to introduce the ne w
evidence may be opened. The evidence should then be imme-

diately available, and if allowed to be adduced no further delay
in the hearing of the appeal need occur .

MACDONALD, J.A. : To my mind, with deference to contrar y

views, applications of this nature should not be lightly granted .
I have taken the trouble to read the evidence, not to pre-judg e
the application, but that I might to some extent determine thi s
matter in the light of all the facts . I feel it is not unjust to hol d
that this affidavit is altogether too shadowy to support th e
application for an adjournment . The allegation of new evidence
is not directed with that degree of certainty which would justify
the Court in acting upon it. There is simply a statement tha t
certain evidence might be obtained from unnamed parties, a
statement made in the most general terms.

Motion dismissed.

27th November, 1925 .

MACDONALD, C.J.A. (oral) : This is a case which we reserve d

until this morning .
There were really two matters before the Court, the motion

for leave to appeal on the facts and the appeal on questions of
MACDONALD

C.J .A .

law. After giving the matter careful consideration I have n o
doubt that the motion should be dismissed, and that the appeal

also should be dismissed . There was ample corroboration .

MARTIN, J.A. (oral) : I am of the same opinion. I was

anxious in this case to make sure that there was no decision
which would in any way conflict with the opinion towards which
our minds seemed to be inclining, and I have, therefore, care -

fully examined all the reported decisions down to this day and MARTIN, J .A.

I find nothing to clash at all with that view . On the contrary,

there is a decision of the English Court of Appeal in Rex v .

Staub (1909), 2 Cr . App. R. 6, which is of assistance and

443
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J .A.
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COURT OF therein is an expression which is very appropriate to this case .
APPEAL

The Court in giving judgment viewed the conduct of the girl
1925

	

and her attitude towards the matter as being that of one wh o
Nov . 2s, 27 . was easily led away, and I think that is a very appropriate

REx

	

expression to what happened here . I have only this to add, in
V .

	

relation to the decision of the Common Serjeant in the Central
Cunrow

Criminal Court (the Old Bailey) in Rex v. Christian (1913) ,

7S J .P. 112, that after carefully considering that case, there i s
nothing at all which conflicts with the view we arrive at, and ,
if I inay say so, I should be in entire accord with the Commo n
Serjeant upon the facts of that case, on which he has relied, the
particular faci

	

!hi circumstances which he thought took it out

MART J .A . I , T.A
of anything in the way of procuring . The other eases to which
it alight be necessary to refer are cited in Russell on Crimes ,
8th Ed., Vol. 1, p. 919 .

While arriving at this decision I am not in accord, with al l
respect, to some of the expressions made by his worship the
convicting magistrate, and I think they are somewhat inconse-

quent, nevertheless there were facts before him which would ,
regarding them in their proper legal way from any point of view ,
sustain the conviction, and therefore it would not be proper for
us to interfere with it .

GALLIi1ER .

	

t {Ar.mfixn and 1I c P1 iLLIns, ,J J . 1 . cin disunissing
J.A .

	

concurre d
mean LIPS, the appeal .

J .A .

MAu1)oALD, J .A . : On the facts I would not giant leave t o

appeal . As to whether procuring in the legal sense is established ,
there is evidence that she went to the hotel not of her own fre e
will, but as a result of the influence and persuasion of the
accused. The magistrate finds that she was a rather weak girl ,
meaning, I take it, that she was somewhat weak minded and

MACDONALD,
therefore the more easily persuaded . The evidence is ample t o
constitute the offence of procuring. .As to corroboration, th e
facts and circumstances surrounding the arrest and the regis-
tration for the rooms at the hotel afford sufficient evidence of
corroboration .

J pC»al clisrn«secl .
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ICE DELIVER: COMPANY LIMITED v . PEERS
AND CAMPBELL .

Master and servant—Implied term in contract of service—Duty of servan t
to act in good faith—Enticing customers—Damages—Injunction .

The plaintiff Company, ice manufacturers, employed the defendants fo r

some years in making delivery of ice to its patrons . Shortly befor e

the termination of their employment the defendants, deciding that the y

would start in the ice business themselves in partnership, and with

this in view, informed the plaintiff's customers to whom they wer e

delivering ice that they would shortly begin business on their ow n

account and expressed the hope of doing business with them. They

carried out their intention and subsequently obtained the custom o f

many persons to whom they had delivered ice while in the plaintiff' s

employ . The plaintiff obtained judgment in an action for damages for

loss of business by reason of the defendants soliciting their customer s

both before and after leaving the plaintiff's employ and for an injunc-

tion restraining the defendants from soliciting their customers .

Held, on appeal, affirming the decision of GRANT, Co . J . (MARTIN . J . &. dis-

senting), that the defendants in breach of their duty to the plaintiff

did while in its employ and during hours of service solicit for them-

selves their employer's customers, and there was evidence to sustain

the finding of damages .

Held, further, reversing the decision of GRANT, Co . J., that the injunction

should be set aside as an injunction should not be granted against a

servant using knowledge which his memory alone retains and tha t

knowledge is not of a confidential character .

APPEAL by defendants from the decision of GRANT, Co. J .
of the 4th of July, 1925, in an action for damages for loss o f

business by means of the defendants soliciting the plaintiff' s
customers both before and after leaving the plaintiff's employ ,
and for an injunction restraining the defendants from soliciting
business in the plaintiff's district. The plaintiff was engage d
in the business of manufacturing, selling and distributing ic e
in the City of Vancouver. For about fifteen years prior to the
events complained of the defendants were in the employ of th e
plaintiff Company in delivering ice . The defendants' duties
were to solicit and obtain customers for the Company and t o
deliver ice to them. About the 21st of February, 1925, both
defendants left the plaintiff's service and commenced a business

COURT OF

APPEAL

192 6

Jan . 5 .

IC E
DELIVERY

Co .
V.

PEERS

Statement
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COURT OF known as the Pacific Ice Co. in competition with the plaintiff.
APPEAL

The plaintiff says that prior to leaving its employ the defend-
1926 ants obtained a full and complete knowledge of the plaintiff' s

Jan . 5. business particularly in the west end of Vancouver ; that they

ICE

	

conspired together to leave the plaintiff's employ and set up a
DELIVERY business in competition with the plaintiff and while still in th e

v. plaintiff's employ solicited the plaintiff's customers to leave i t
PEERS and to purchase the ice they required from the defendants . The

plaintiff succeeded on the trial .

Statement The appeal was Argued at Vancouver on the 5th and
6th of November, 1925, before 1VIACDONALD, C.J.A., MARTIN,
GALLIHER, MCPHILLIPS and MACDONALD, JJ .A .

?Mayers (DesBrisay, with him), for appellants : A servant i s
entitled to solicit business while in another's employ from hi s

employer ' s customers for himself after his services are ter-
minated : see Nichol v . Marlyn (1799), 2 Esp . 732 ; Robb v .

Green (1895), 2 Q.B. 1 at p. 12 and on appeal p . 315 at pp .
318-9 ; Louis v. Smellie (1895), 73 L .T. 226 at p. 228 ; Lamb

v . Evans (1893), 1 Ch . 218 at p . 236 ; Herbert Morris, Lim . v .

Saxelby (1915), 84 L .J., Ch. 521 at p. 531. We have not vio-
lated any legal obligation : see Labatt on Master and Servant,
Vol . 1, p. 874 ; Halsbury's Laws of England, Vol . 20, p . 126 ,

par. 246 ; Yovatt v . IVinyard (1820), 1 J. & \V. 394 ; _Morison
Argument v. Moat (1851), 9 Hare 241 ; Merryu (dher v . Moore (1892) ,

2 Ch. 518 at p. 524 ; _Measures BrotT is, Limited v. Measures

(1910), 1 Ch . 336 at p . 346 ; Amber Size and Ch( laical Com-

pany, Limited v . _Menzel (1913), 2 Ch . 239 ; Alperlon Rubber

Co. v . Manning (1917), 86 L .J., Ch. 377 ; In re Irish . Irish
v . Irish (1888), 40 Ch . D. 49 at p. 51 ; Mason v . Provident

Clothing and Supply Company, Limited (1913), A .C. 724 .

J. W . deli . Farris, K.C. (Brown, K.C., with him), for
respondent) : Between master and servant there is an implied
contract based on the theory of good faith, which governs : see

Robb v. Green (1895), 64 L .J., Q.B. 593 at pp. 597 and 600.

There is no question that the defendants have appropriated th e
plaintiff's business : see Helmore v. Smith (1886), 56 L.J., Ch.

145 at p . 148 ; _Measures Brothers, Lim. v. Measures (1910),
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79 L.J., Ch. 707 at pp. 710-12 ; Neal Bros. Ltd. v. Wrigh t

(1923), 3 W.W.R. 1168. If a servant gets a list of his

employer's customers, he is not entitled to use it to the detri-
ment of his master : see Herbert Morris, Lim. v. Saxelby

(1916), 85 L .J., Ch. 210 at pp. 220 and 225 . On the question

of damages he lost more than $500 in one month .

Mayers, in reply : The injunction is a violent invasion of
the rights of freedom .

Cur . adv. volt .

5th January, 1926 .

MACDONALD, C .J.A . : This action was brought for damages

and for an injunction. The defendants had been employed by

the plaintiff for some years delivering ice and shortly before
their terms of employment would terminate, decided that on the
expiration thereof, they would commence business in partner -

ship on their own account, and with this in mind informed the
plaintiff's customers to whom they were delivering ice that they
would shortly begin business on their own account, and

expressed the hope of doing business with them . They carried

out their intention and obtained the custom of many of the per -
sons to whom they had, while in plaintiff's employ, delivered ice.

The learned County Court judge assessed damages in th e
sum of $500 and also enjoined the defendants from supplyin g

ice or soliciting custom to and from those who had been cus- MACDONALD,

tomers of the plaintiff when the defendants were in its employ .

	

C.J.A .

The law on the subject has been fully presented in argumen t
from Nichol v. Martyn (1799), 2 Esp . 732, down to the latest
authorities in our Courts. The defendants took no list of the
plaintiff's customers, nor did they make any memoranda thereof ,

but carried their names and addresses in their memories . I
think that the defendants, in breach of their duty to the plaintiff ,
did, while in its employ and during the hours of service, solici t
for themselves their employer's customers . And I think, more -
over, that there was evidence to sustain the finding of damages .
Neill Bros . v. Wright (1923), 3 W.W.R. 1168. This term of
the judgment should therefore be sustained .

As regards the order of injunction, however, I think it mus t
be set aside. I have considered the several cases to which we

COURT O F
APPEAL

192 6

Jan . 5 .

ICE
DELIVER Y

Co .
V .

PEERS
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COURT OF have been referred by counsel and find that none of them hasAPPEAL
gone the length of sustaining the respondent 's contention. It

1926

	

may be that had the defendant's taken a list of the plaintiff' s
Jan . 5 . customers for the purpose of using the same for their own pur -

ICE

	

poses, and so used, or threatened to so use it, an order enjoinin g
DELIVERY them might have been made, but the judges have stopped shor t

CA .
of granting an injunction against a servant using knowledg e

PEERS which his memory alone retains, when that knowledge is not of a
confidential nature.

In Louis v. Sinellie (1895), 73 L.T. 226, Lindley, L .J ., with
whom the other members of the Court concurred, said, at p . 228 :

"What I think the plaintiff is entitled to is an injunction to restrain th e

defendant, his servants and agents, from making use of any copies or
extracts from the plaintiff's register of agents, or index, or any memorandu m

made or obtained by the defendant when in the plaintiff's employ relatin g

to any person named in those books or either of them . That, I think, is a s
xACDO ALD, far as we can go . If the defendant happens to remember that there is an

C .J .A .
agent whose address he can find out from the ordinary directories, he is at

liberty to do it . "

In ;hither Size and Chemical Company, Limited v. Menze l
(1913), 2 Ch. 239 at p . 242, the case of Crislol v . Powell, unre-
ported, is referred to, in which Lord Coleridge, in July, 1912 ,
made an order restraining an ex-servant from directly or
indirectly soliciting his late master's customers . Ile had not
made any list but relied on his memory . In January, 1913, th e
Court of Appeal is said to have reversed this decision .

The appeal should therefore he allowed in part and dismisse d
in part . The appellants should have the costs of the appeal, an d
the respondent the costs of the action .

1IAr•rl, J .A . : This appeal in my opinion turns Ripon th e
decision of Lord Kenyon, C.J., in Nichol v . Marlyn (1799), 2

7 _
732 ; 5 R.R . t r (), because all the essential facts, as I

regard them, are the same, and unless that decision has bee n
-erruled we should I think follow it, even if, like I :ord Kenyon ,

MARTIN, J .A .
we may feel that "the conduct of the defendant may perhaps b e
accounted not handsome, but I cannot say that it is contrar y
to law."

..No ease has been cited to us wherein any higher ('ours ha s
questioned that decision and nothing of the kind is to be found
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in the citations of it by leading text-writers such as Addison on COURT or
APPEA L

Contracts, 11th Ed., 929 ; Macdonell on Master and Servant ,
2nd Ed., 177 ; and Halsbury's Laws of England, Vol. 20, p .

	

192 6

126, wherein on its authority this statement is made, par. 246 :

	

Jan. 5 .

`"There is, however, nothing illegal in a servant, during his employment ,

endeavouring merely to recommend himself to his master's customers with

	

ICE
DELIVERY

a view to securing their custom should he subsequently set up in business

	

co .
himself."

	

v.

And Addison says on its authority :

	

PEERS

"But, while he must not attempt to draw away his master's customers ,

there is no law which prevents him from soliciting prospective custom fro m
them at some future period when he hopes to be able to set up in busines s
for himself. "

I have not overlooked the observations made by Mr . Justice
Hawkins in Robb v. Green (1895), 2 Q.B. 1, wherein at p . 13,
he in effect seeks, as a single judge, to restrict the direct effec t
of Lord Kenyon's decision by speculating what his view of th e
matter might have been "at the present day" but at the end of
his observations properly says that "each case must depend o n
its own circumstances" which in the case before him were that
the defendant had "fraudulently undermined" his employer by
secretly copying from his master's order book a list of the name s
and addresses of his customers with the intention of later mak -
ing use of it to his own advantage (something very different "ART'''.
from what was done in _Nichol v. Marlyn), and the decision
of the Court of Appeal therein, ib ., p . 315, must be read an d
applied upon that basis of fact, and no hint is given by tha t
Court of any unsoundness in Lord Kenyon's views . Lord
Esher, M .R., grounds his decision upon this view of the facts ,
p . 317 :

"It is impossible to suppose that a master would have put a servant int o
a confidential position of this kind, unless he thought that the servant
would be bound to use good faith towards him ; or that the servant woul d
not know, when he entered into that position, that the master would rel y
on his observance of good faith in the confidential relation between then .
Where the Court sees that there is a matter of this kind which both parties
must necessarily have had in their minds when entering into a contract ,
that is precisely the case in which it ought to imply a stipulation . "

And Lord Justice Kay, p . 319 :
It is enough for that purpose to say that, where we find a servant using,

after he has left his employment, a document surreptitiously compiled from
his master's book to the detriment of his master, there is a breach of trust ,
if not a breach of contract . "

29
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COURT OF

	

With all respect I am unable to see upon what reasoning suc h
APPEAL

expressions on such facts can be expanded to cover those i n
1926

	

Nichol v . Marlyn, or at Bar. I would, therefore, allow the
Jan . 5. appeal .

GALLIHER, J.A. : I agree with the Chief Justice .

MCPIILLIPS, J .A . : I agree with my brother the Chie f

Justice in the allowance of the appeal in part only .

MACDONALD, J .A . : I agree with the Chief Justice .

Appeal allowed in part, Martin, J .A .

dissenting in part.

Solicitors for appellants : Bourne & DesBrisay .

Solicitors for respondent : Ellis & Brown .

ICE

DELIVERY

CO .
V.

PEER S

MACDONALD ,
J .A .

MORRISON, J.
(In Chambers)

TN RE SUCCESSION DITTY ACT AND WILSON.

Taaati.on—Succession duty—Property outside Province—Death of owne r

outside of Province—R .S .B .C . 1924, Cap. 244 .
Jan. 21 .

Property outside of the Province is not subject to succession duty unles s

IN RE

	

the deceased both died within the Province and was domiciled withi n
SUCCESSION

	

the Province .
DUTY AC T

AND WILSON p
ETITION for a declaration that certain property is not sub-

Statement ject to succession duty . Heard by Monnisox, J. in Chambers

at Vancouver on the 6th of November, 1925 .

Donald Smith, for the application .

Killarn, for the Minister of Finance .
21st January, 1926 .

MoRRISON, J . : The deceased, Hector Wilson, who had live d
in Vancouver up to March, 1925, with his wife and children ,

returned to Scotland and, on the 20th of June, 1925, died

in the City of Aberdeen leaving property situate within Britis h

192 6

Judgment
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Columbia and also personal property situate outside British MOR
C
RIS
h

ON, J.
(Inamb ers )

Columbia . The domicil of the deceased, at the time material to

	

—

the matters in the petition, was in British Columbia. A demand 1926

has been made by the deputy minister of finance for payment of Jan. 21 .

the succession duty on the whole net estate of the deceased IN RE

amounting to $59,072 .45, situate both inside and outside the SUCCESSIO N
DUTY AC T

Province, on the ground that the deceased's domicil was in AND WILSO N

British Colmbia . The payment of duty in respect of that

portion of the estate situate outside the Province is objected to.

Section 5 of the Succession Duty Act enacts :
"5 . (1) Save as aforesaid, the following property shall be subject, on

the death of any person, to succession duty as hereinafter provided, to b e

paid for the use of the Province over and above the probate duty prescribe d

in that behalf from time to time by law :

"(a .) All property of such deceased person situate within the Province,

and any interest therein or income therefrom, whether the deceased perso n

owning or entitled thereto was domiciled in the Province at the time of

his death, or was domiciled elsewhere, passing either by will or intestacy."

Section 2 of the interpretation clause of the Act provides :
" 'All property situate within the Province' includes all policies of insur-

ance, wherever entered into or wherever payable, and all mortgages upo n

property of any kind situate or partly situate within the Province, and al l

chores in action of whatsoever kind, wheresoever entered into or whereso-

ever payable, all shares, stocks, bonds, debentures, and other securities for Judgmen t

money, no matter where the corporation or other body issuing the sam e

may be located, belonging to the estate of any person dying in the Province ,

who was at the time of his death domiciled in the Province . "

It is contended by the petitioner that there are two factor s

which must be present in order to make property outside the

Province liable to duty within the Province : (1) The death

must occur in the Province (2) the deceased must be domiciled

in the Province . And he urges that, owing to the absence of th e
first factor (the death having occurred without the Province) ,

the personal property in Scotland is not liable . I agree. These
provisions are specific statutory enactments and the maxim

snob ilia segeuntur personasn, cannot be employed to displace th e

clear unambiguous meaning of the words .
I, therefore, hold that the personal estate of the deceased ,

Hector Wilson, mentioned in paragraph 8 of the petition is no t
liable to succession duty in this Province .

Petition granted.
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?eoaiusox, J . BRASH & JENKINS v. VULCAN IRON WORKS .(In Chambers )

1926

	

Practice—Action in tort in County Court—Defendant counterclaims fo r
sum on a contract—Plaintiff alleges sum due him on said contract—

Jan . 22.

	

Total sum involved exceeds jurisdiction of County Court—Applicatio n
to transfer proceedings to Supreme Court—R.S .B .C . 1924, Cap . 53 ,

v .
VULCAN The plaintiff brought action in the County Court claiming in tort $1,000 .

IRON WORKS The defendant counterclaimed for $500 due by the plaintiff under a
certain contract in answer to which the plaintiff claimed the defendan t
owed them $900 in respect of the same contract .

An application by the plaintiff for an order to remove the proceedings int o
the Supreme Court under section 23 of the County Courts Act wa s

granted .

APPLICATION by plaintiffs that the whole cause be trans-
ferred from the County Court to the Supreme Court . The
plaintiffs brought action in the County Court claiming in tor t
the sum of $1,000 . The defendant counterclaimed for $50 0
money alleged to be due from the plaintiffs under a certain

Statement
contract and the plaintiffs in answer allege that the defendan t
owes them $900 in respect of the same contract . Heard by
MORRISON, J . in Chambers at Vancouver on the 18th o f
January, 1926 .

Bray, for plaintiffs .

J. A. . Campbell, for defendant .

22nd January, 1926 .

Moxxusox, J . : The plaintiffs in the County Court are claim-
ing in tort the sum of $1,000 . The plaintiffs are contractor s
and the tort arose in the course of their work for the defendant .
The defendant counterclaims for $500, money alleged to be du e
by the plaintiffs under a certain contract . The counterclaim is ,
of course, a substantive claim . The defendant having brough t
in this claim the plaintiffs allege that the defendant owes the m
$900 in respect of the same contract . Should it turn out tha t
the plaintiffs sues e 1 d on both claims and the defendant on th e
counterclaim the learned County Court judge would then be

BRASH &

JENKINS

	

Sec. 23.

Judgment
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adjudicating respecting a sum of $1,400 . The plaintiffs now MORRrSON, J .
(In Chambers )

apply to remove the proceedings into the Supreme Court under

section 23 of the County Courts Act to the end that both the

	

192 6

claims and counterclaim may be disposed of . There is no doubt	 Jan . 22 .

that the cumulative effect of the plaintiffs' claims is to bring the BRASH &

amount beyond the limit within which the County Court has JENKIN S.

jurisdiction . The plaintiffs being advised they had a good VULCA N

cause of action in tort, chose to pass by, for the time being, their
IRON WORK S

claim on the contract. The defendant chose to bring his cross -
action in contract, to which the plaintiffs have a perfect right t o
introduce their claim in contract by way of defence to that cross -

action. The different causes of action may thus be incorporated
as it were into one suit and may be and indeed should be tried
at the same time . If the sum thus involved in the plaintiffs '

two causes of action exceed the $1,000 limit then section 23,
Judgment

supra, may be invoked .
The plaintiffs and the defendant have claims under mutua l

debts . The plaintiffs in addition have a claim for damages i n
tort . The Judicature Act in order to avoid multiplicity o f
actions provides, as against eases of this sort, by making ampl e
provision for disposing of them together. The order will go
in terms of the motion.

Order accordingly .
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MCDONALD, J .

192 6

Jan . 26 .

MORGAN
V.

SHA W

Statement

Judgment

MORGAN v. SHAW ET AL.

Promissory notes—Two notes due on different dates—Collateral agreemen t
—If one note not paid at maturity amount of both become due—Plac e
for payment named—Note not presented for payment—R.S.C. 1906 .
Cap . 119, See . 183—Costs—Marginal rules 255 and 260 .

The plaintiff brought action on two promissory notes . One fell due on th e

10th of November, 1925, and the second on its face fell due on the 10t h
of May, 1926 . A collateral agreement provided that if anyone or any
part of either note was not paid at maturity then both immediatel y
became due and payable . The first note was not paid at maturity but

an action being brought for the amount of both notes the,defendan t

paid into Court with denial of liability the amount of the first note.
The second note had not been presented for payment at the place for
payment named therein .

Held, that the acceleration clause did not relieve the plaintiff from th e

necessity of presenting the promissory note for payment, before actio n
brought at the place named in the note, and that this was essential
following Croft v . Hamlin et al . (1893), 2 13 .C . 333 .

Held, further, that as the defendant paid the amount of the first note int o

Court with a denial of liability and without any costs, under margina l

rules 255 and 260 the plaintiff is entitled to the costs of the action up

to and including the date of payment in and the defendant is entitle d

to the costs of the action thereafter .

ACTION to recover the amount due on two promissory notes .
Tried by IIcI)oNALD, J. at Vancouver on the 19th of January ,
1926 .

Gillespie, for plaintiff.
W. H. Campbell, for defenda

26th January, 1926 .

11cI)oALD, J . : The plaintiff sues on two promissory not c
the first of which, on its face, fell due 10th November, 19-2 :
and the second of which, on its face, will fall due 10th \l ,
1926. By a collateral agreement under seal ., it was provide d
that, in the event that the said promissory notes or any on e
(another proniissory note included in the agreement having pre-
viously- fallen due and been paid .), or any part of the same wa s
not paid at maturity, then all of the said promissory notes
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should immediately become due and payable. The defendant MenoNALD , J.

made default in payment of the note which fell due 10th

	

1926

November, 1925, but later, with his defence, paid into Court
Jan . 26 .

with a denial of liability, the amount of that note. He counter -
claimed for damages for misrepresentation in respect of the MORGAN

agreement, which counterclaim I dismissed at the trial on the SHAW

simple ground that no such action lies, and it follows that th e
defendant must pay the costs of the counterclaim .

Admittedly the promissory note which, according to its face ,

falls due 10th May, 1926, has not been presented for paymen t
at the place of payment named therein. It is contended b y
reason of the acceleration clause contained in the collatera l

agreement that this is not necessary and that, in any event ,
under section 183 of the Bills of Exchange Act it is not essentia l
that a promissory note be, before action brought, presented fo r

payment at the place named for payment . I think the first con-

tention fails. The promissory note is sued on as such and
remains a promissory note, notwithstanding the acceleration

clause. So far as the no («itv for presentment at the place
named is concerned, I any, as I understand it, bound by the Judgment

decision of the Full Court of British Columbia in Croft v.
Hamlin et al . (1893), 2 B .C. 333. It is true that there ha s
been a great conflict of judicial opinion throughout the variou s
Provinces upon this question, but I feel bound to follow th e
decision of our own Court .

The defendant. in paying into Court with a denial of liability,
di ? not pay in any costs . In my opinion, the result is, that
imdL ~ Order XXII ., rr . 1 and 6, the plaintiff is entitled to th e
o eh- of the action up to and including the (late of payment in ,

and the defendant is entitled to the costs of the action
thereafter .

The costs of the claim and counterclaim will be taxed in
accordance with the above but no order for payment out shoul d
be made until after such taxations have taken place . (See
Order XXII . . r. 6) .

Order accordingly .
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Statement

BO AK v . WOODS AND MOORE .

Contract Jockey club—Consideration for taking certain shares—Right to
appoint certain directors and salary—Club regulations—Director dis-
qualified if convicted of criminal offence—Conviction of director—
Declared disqualified by Board—Action to restrain directors fro m
refusing attendance at meetings and for salary .

The plaintiff entered into a contract with the Victoria Jockey Club Limited ,

undertaking to purchase $25,000 worth of stock of the Club in con-

sideration for which he was to have the right to elect half the director s

of the Club, and to a salary of $3,000 per year as a director . A regula-

tion of the jockey club recited that "A director shall be disqualified i f

convicted of any criminal offence by a duly qualified and regularly con-

stituted tribunal with lawful jurisdiction to make such conviction . "

The plaintiff was convicted of manslaughter . The Court of Appea l

ordered a new trial and the Supreme Court of Canada restored th e

judgment at the trial, but directed the Court of Appeal to adjudicat e

upon the objections to the judge's charge to the jury . While the Court

of Appeal had this under advisement this action was commenced t o

restrain the defendants from excluding the plaintiff from directors '
meetings and for salary . A motion for an injunction was, by consent,

turned into a motion for judgment, and the action was dismissed .

Held, on appeal, reversing the decision of GREGORY, J. (GALLIHER, J .A . dis-
senting) that the defendants excluded the plaintiff from the directorat e

on an alleged disqualification the nature and extent of which or th e

enforcement thereof are not disclosed in the material but merel y

referred to in an incomplete and insufficient quotation from an articl e

of association which with other relevant articles should be before th e

Court . The facts not being sufficiently brought before the Court to

sustain the action taken by the respondents, the plaintiff is entitled t o
succeed and the appeal is allowed .

Per MARTIN, J .A . : Motion for judgment should not have been refuse d

because at the time the plaintiff was not lawfully "convicted of an y

criminal offence by a duly qualified and regularly constituted tribunal"

within article of association F of the Victoria Jockey Club Limite d

upon which the defendants were relying .

APPEAL by plaintiff from the decision of GREGORYY, J. of the
24th of September, 1925, in an action to restrain the defendant s
from excluding the plaintiff from attending meetings of th e

directors of the Victoria Jockey Club Limited and for a manda-
tory order directing the defendants to deliver to the plaintiff a
cheque for $3,000 of the Jockey Club in favour of the plaintiff



XXXVI.] BRITISH COLUMBIA REPORTS .

	

457

which is held by the defendants. The plaintiff moved for an COURT O F

APPEAL
order to restrain the defendants as aforesaid. The plaintiff had

	

—

entered into an agreement with the Victoria Jockey Club 192 6

Limited whereby he agreed to purchase $25,000 worth of the Jan . 5 .

stock of the Company in consideration for which he was to BoA K

have the right to elect half of the directors and to receive

	

v .

$3,000 a year as a director. Regulation F of the articles of
WOOD S

association of the Jockey Club provides that a director shal l
be disqualified "if convicted of any criminal offence by a dul y
qualified and regularly constituted tribunal with lawful juris-

diction to make such conviction ." The plaintiff was convicted
of manslaughter for running down and killing two men wit h
his automobile and sentenced to four years' imprisonment. On
appeal to the Court of Appeal a new trial was ordered and o n

appeal to the Supreme Court of Canada the judgment of the statement

trial judge was restored, except as to the passing upon th e
judge 's charge which was referred back to the Court of Appea l
and decision on this was under consideration when the directors

of the Jockey Club, in accordance with the above regulations ,
declared that the plaintiff was disqualified from attendance a t
its board meetings and refused to pay him $3,000 for one year' s
services as a director. The motion having been changed by con-
sent into a motion for judgment, the action was dismissed .

The appeal was argued at Vancouver on the 25th of Novem -
ber, 1925, before MACDONALD, C .J.A., MARTIN, GALLIHER ,

McP11ILLIP5 and MACDONALD, M.A.

W. J. Taylor, K.C., for appellant .
No one for respondent .

Cur. adv. volt .

5th January, 1926 .

MACDONALD, C .J.A. : The defendants profess to exclude the
plaintiff from meetings of the directorate of the Victori a
Jockey Club, on the ground that he was convicted of a crime .
They profess to do this under a regulation of the Club, but the y
have not attempted to prove such a regulation, and the plaintiff
far from admitting its existence denies it. But even in th e
absence of such a denial, the letter does not prove its existence .

MACDONA
C.J.A .
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There is no proof either by sworn testimony or by admission of
the plaintiff of the only document which could justify th e
defendants ' conduct . They admit excluding him and allege ,
but do not prove, justification of it .

The appeal should be allowed, and judgment should b e
entered for the plaintiff with costs here and below .

MARTIN, J.A . : This appeal should be, I think, allowed . It
appears that at the time the order appealed from was made, o n
24th September, 1925, no final judgment had been pronounce d
on the appeal to the Supreme Court of Canada from the judg-
ment of this Court, delivered on the 19th of March previou s
(reported in 35 B .C. 256), setting aside the conviction of th e
present appellant and ordering a new trial . That conviction
was not, in my opinion, restored before, at least, the 6th o f
October last, when our judgment was delivered upon the ques-
tion of misdirection which question was heard by us pursuan t
to the judgment of the said Supreme Court (1925), S .C.R .
525, which thus concludes, p . 532 :

"There remains the ground of misdirection . This was not discussed a t

Bar and so far as appears from the material before us was not passed upo n

in the Court of Appeal . Moreover the charge of the learned judge is not in

the record . Having regard to the further fact that the defendant was not

represented on the argument of the appeal, we think the only course ope n

to us is to remit the ease to the Court of Appeal in order that that Cour t
MARTIN, J .A .

may pass upon the grounds of appeal based on misdirection . "

It appears from the material before us that this was the posi-
tion taken by the appellant before the learned judge below,

because in appellan t 's letter of 6th September to the respondents ,

he says :
"You are quite wrong in your conclusion . The conviction against me hat s

been set aside, and does not now stand against me whatever may happe n

later . Surely you are not justified now in assuming that I will be ulti-

nuitely convicted of a criminal offence . and depriving me of my rights as a

director to attend board meetings . and also receive my cheque for 83,000 . "

This refers to the fact that the result of the said remission t o
this Court was thus pending and till it was decided the con-

viction stood vacated. And he took the further position tha t
it was not the directors but the shareholders who, ill any event ,
could declare his disqualification . Therefore I think th e
learned judge should not have refused the appellant 's applica-

45 8
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BOA R
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WOODS
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tion, because at that time he was not lawfully "convicted of any COURT of
APPEAL

criminal offence by a duly qualified and regularly constituted

tribunal" within article of association F of the Victoria Jockey

	

192 6

Club Limited upon which respondents were relying .

	

Jan . 5 .

The situation was a peculiar one, created by the unusual, BOAK

not to say unprecedented course adopted by the Supreme Court
Woons

in hearing an appeal in part only, and in effect making its

judgment as to the validity of the conviction which we had se t
aside contingent upon the decision of this Court upon th e
ground remitted to us as aforesaid, which was of equal import-
ance to the validity of the conviction as the others because no
verdict of conviction based upon misdirection could stand or b e
restored .

But if the view be taken that after our said decision agains t
any misdirection the conviction was restored and hence shoul d
now be regarded as valid by us though it should have bee n
regarded as invalid by the learned judge below when he refuse d

the appellant the relief he was entitled to at that time, then, t o
prevent these subsequent occurrences from prejudicing the
appellant, we should place ourselves in the position of the MARTIN, J.A.

learned judge below when the matter came before him and ,
pursuant to rule 5 "make [the] order which ought to have bee n

made," and in such unusual circumstances I should give a more
liberal effect to the second ground of appeal, riz ., that the orde r
should be reversed "upon other good and sufficient grounds i n
law," than I would ordinarily give, if any, because of its uncer-
tainty, and would allow any necessary amendment of it to b e
made .

Turning then to the material, I do not find therein an y
fication of the action of the respondents, the legality of which
the appellant was protesting against on the several ground s

aforesaid ; they simply insisted and took the responsibility of
relying upon a right of exclusion founded upon an alleged, ye t
disputed, disqualification the nature and \tent of which or
means of enforce nit ut thereof are not dis1,,st d in the material
but merely refer, r ,l to in an incomplete and insufficient quota-
tion from an article of association which is not wholly befor e
us as it should be with other relevant articles, in other words,
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the facts are not sufficiently brought before the Court to sustai n

the respondents in their action, doubtless owing to the unusual

expedition shewn in the proceedings, the issuance of the writ ,
notice of motion, argument and judgment thereupon, all having ,
I notice, taken place on the same day . Therefore the appeal

should be allowed and the application of the appellant granted .

GALLIHER, J.A . : This is an appeal from a judgment of

GREGORY, J.

The ground of appeal is "error in holding that the Cour t

recording a conviction against plaintiff was a duly qualifie d

and regularly constituted tribunal, with lawful jurisdiction t o
make such conviction . "

The matter arose in this way : At the Fall Assizes, 1924, in
Victoria, the plaintiff was convicted of manslaughter befor e

MURPHY, J., and a jury . An appeal was taken to this Court
and argued on three grounds : (1) That the grand jury which
found the bill of indictment was illegally constituted ; (2) that
the petit jury was illegally constituted ; (3) objections to the

judge's charge to the jury . A majority of the Court held tha t
the petit jury was illegally constituted and granted a new trial .
Some of the judges dealt with the grand jury question, upon
which, opinion was divided, but none dealt with the question o f

GALLZxER, the judge ' s charge to the jury, as the majority held a new tria l
J.A . should be had on the jury question. Leave was obtained by th e

Crown from the Supreme Court of Canada to appeal agains t
the finding of this Court . The Supreme Court decided that thi s
Court was in error, and restored the conviction but directed u s

to adjudicate upon the question of the judg e's charge to the jury,
which we did, finding against the accused . Before our decision
on this latter point was announced, the present proceedings no w
in appeal were instituted . On the appeal coming on for hearing ,
Mr . Taylor-, of counsel for the plaintiff, stated that he could no t
hope to succeed in asking us to question the jurisdiction of th e
Supreme Court of Canada, and in effect, though not in fact ,
asked for a dismissal of the appeal.

The present proceedings before Mr . Justice GREGORY, were
upon motion for an order to restrain the defendants from
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excluding the plaintiff from attending board meetings of th e

directors of the Victoria Jockey Club Limited, and for a man-
datory order for directing the defendants to deliver to plaintiff
a cheque for $3,000 of the Victoria Jockey Club Limited, in

favour of the plaintiff now held by defendants . The material

before the Court was an affidavit of Wesley Alexander Brethour ,

a solicitor, and certain letters passing between plaintiff and
defendants . The Chief Justice pointed out that in this materia l
there was a statement by the plaintiff, denying that he had bee n

convicted in the words of the Club 's by-law "of a crimina l

offence by a duly qualified and regularly constituted tribunal

with lawful jurisdiction to make such conviction," and tha t
there was nothing to shew that he had been so convicted, an d

that the appeal should be allowed . I am, however, of the

opinion that the learned judge below could take judicial notic e
of the trial, the setting aside by this Court of the conviction, and
its being restored by the Supreme Court of Canada, all of whic h
had been adjudicated upon, except as to our passing upon th e

question of the judge's charge to the jury at the time the matter

was before him, and it is apparent he must have clone so in vie w
of the ground of appeal before us.

Whatever may be the merits or demerits of the present
appeal, it is quite apparent to me that at least one of its objects ,

if not its principal object, is to endeavour to get from th e
Judicial Committee of the Privy Council on appeal from our

decision, a review of the decision of the Supreme Court o f
Canada in the case of Rex v. Boak (1925), S.C.R. 525, where
no direct appeal lies from such Court in criminal cases .

I would dismiss the appeal .

_1TcPriir.z aps, J .A.. : I would allow the appeal .

MACDO\ALD, J .A.. would allow the appeal .

Appeal allowed, Galliher•, J .A . dissenting.

Solicitors for appellant : Taylor & Brethour.

Solicitor for respondents : H. 1T' .S.11oore .
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CANADIAN
AUSTRAL -

ASIAN
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MAKIN'S PRODUCE COMPANY INCORPORATED v .
CANADIAN USTRAL 1SIAX ROYAL \TAIL I.I\E.

Shipping—Carriage of goods by sea—Bill of lading—"Apparent good order
and condition"—After additional travelling goods found damaged—
Onus of proof—Shipment of eggs—Evidence of "sweating . "

The defendant Company received in apparent good order and condition o n
board steamship at Sydney, Australia, 950 cases of eggs (30 dozen pe r

ease) on terms and conditions of bill of lading of the 14th of November ,
1920, to be delivered at Vancouver, British Columbia. On the arriva l
of the steamship at Vancouver on the 15th of December, the goods were

unloaded and the agents of the defendant and plaintiff finding that 6 0
of the cases were in a damaged condition they were separated from the
others and laid for by the defendant . The evidence discloses that th e
remaining 890 cases were then inspected on behalf of the consignee an d
reported satisfactory and on the 20th of December plaintiff's (con-

signee) agents in Vancouver shipped the 890 cases by steamship to

Seattle where they were unloaded on the 22nd of December and store d
on the Canadian Pacific Railway wharf . Between the 26th and 30th

of December the eggs were sent in four separate consignments to Port -
land, Oregon ; Butte, Montana ; Buffalo and Boston . After arrival at
their respective destinations complaints were made to the plaintif f

Company of the bad condition of the eggs, notice of which was firs t
given the defendant Company in the following May. The plaintiff
Company recovered judgment in an action for damages for breach o f

duty in the carriage and delivery of the eggs by sea .
Held, on appeal, reversing the decision of MURPHY, J. (MARTIN, J.A. dis-

senting), that the evidence disclosed that before shipment the eggs wer e

taken from cold storage and deposited on the wharf at Sydney wher e

they were allowed to remain some time in the heat of summer ; that
the warm air coming in contact with the cold eggs deposited moisture

on the eggs which trickled down to the lower tiers and soaked th e

paper fillers in which the eggs were deposited and by which the tier s
above were supported, the lower fillers losing their strength owing t o
their soaked condition . The upper tiers pressed down on then durin g

the voyage so that the eggs contained in then became broken an d
cracked and the evidence further disclosed that upon the arrival of th e

eggs at their respective destinations the fillers and eggs in the lowe r

tiers of substantially all the cases were affected the same way . The
defendant received the eggs in apparent good order and with the excep-

tion of the 60 eases that they paid for, they delivered them in the sam e

good order, the injury complained of only being discovered after severa l
transhipments and long travelling that took place after delivery by th e
defendant . In all the circumstances the defendant has discharged
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any onus which was upon it and the plaintiff has failed to make out COURT OF

a ease against it .

	

APPEAL

192 6

A PPE AL by defendant Company from the decision of
Jan. 5 .

Munpnx, J. of the 2nd of February, 1925 (reported 34 B.C .

	

	

531), in an action to recover $5,274 .15 in damages for breach - OD UC E

P'',,'
Co .

of duty in and about the carriage and delivery of eggs by sea .

	

,,

The plaintiff Company purchased 950 cases (30 dozen each) AusTRL'
of eggs from a company in Australia . They were shipped from ASIA N

Sydney Australia, on the steamship "Makura" (a ship of the
RovAr

IN ET
MAIL

defendant Company) on the 15th of November, 1919, and

arrived in Vancouver on the 14th of December, 1919, when the y

were unloaded. It was found that 60 of the cases were staine d

on the outside and they were taken by Parsons Haddock Co .

(plaintiff's agents in Vancouver) to their warehouse and wer e

later paid for by the defendant. On the 20th of December, the

remaining 890 cases were loaded on another boat and carried t o
Seattle where they arrived on the 22nd. They were unloaded statement

on the Canadian Pacific Railway Company 's wharf there, where

they were stored until the 26th of December, and between th e

26th and 30th of December they were sent by rail East in four

consignments, one to Boston ; one to Buffalo ; one to Bute, Mon-

tana ; and one to Portland, Oregon . Upon their arrival at their

respective destinations complaints came in as to the state of th e
eggs, the first notice of which was given the defendant Compan y

in May, 1920 . The eggs on arrival at Vancouver (with th e
exception of the 60 cases) were examined by the plaintiff' s
agents and found in good order . The trial judge found tha t
there was sufficient evidence to put the blame on the shipper s

for the deterioration of the eggs and the damages were fixed a t
$2,919.84.

The appeal was argued at Vancouver on the 12th, 13th an d

16th of November, 1925, before MACDONALD, C .J .A., _ll RTIN ,

GALLIIIF:R, MCPIIILLIPS and MACDONALD, JJ.A.

Griffin, for appellant : The damage did not take place on th e

voyage across the Pacific but was owing to the condition of the Argument

eggs before shipment . When the shipment arrived at Van-

couver 60 cases were stained and were paid for by the
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the 890 cases were then examined and pronounced to be in goo d
1926

	

order . The eggs were unloaded about the 15th of December ,
Jan. 5 . 1919, and we heard nothing of their bad condition until the

MAKINS
following May. The plaintiff has not proved they were injure d

PRODUCE Co . when under our care . The burden is on them to shew the injur y
CANADIAN was due to our negligence : see Muddle v. Stride (1840), 9 Car .
AUSTRAL & P. 380 ; Midland Railway Co . v. Bromley (1856), 17 C.B .ASIAN

ROYAL MAIL 372 at p. 380 ; Cowans v . Marshall (1897), 28 S .C.R. 161 at
LINE

COURT OF defendant . When unloaded at Vancouver our duty ceased an dAPPEAL

p. 169 ; Barnabas v. Bersham Colliery Co . (1910), 4 B.W.C.C.
119 ; H. C. Smith, Limited v. The Great Western Railway
Company (1922), 27 Corn . Cas. 247 at p. 249 .

Mayers (DesBrisay, with him), for respondent : The burden
of proof is on the defendant : see The Peter Der Grosse (1875) ,
1 P. D. 414 ; Crawford & Law v. Allan Line Steamship Com -
pany, Limited (1912), A.C. 130 at p . 147. There is no differ -
ence between "good order and condition" and "apparent good
order and condition" : see The Ida (1875), 32 L .T. 541 ; Van-
couver Milling & Grain Co . v. United States Shipping Board
(1924), 33 B .C. 329 at p. 336. We have shewn that the good s
were in good order when put on board . We then shew damage
and the burden is on the shipper to shew when it was s o
damaged : s e The Great Western Insurance Company of New
York v . Cd„ .liffe (1874), 30 L .T . 661 at p . 662 ; Joseph Travers
d Sons, Limited v. Cooper (1915), 1 K.B. 73 at p. 87. In
-unloading the evidence shews some damage was clone and tha t
the winch needed repairs .

Griffin, replied .

	

Cur. adv. cult.

5th January, 1926 .

JLccDoxALD, C .J.A . : The particulars, delivered by th e
plaintiff, allege negligence on. defendant's part in allowing the
eases of eggs in question to drop in lowering them into the ship' s
hold, and. in rough handling them in stowing and nnloadina .

MACDONALD, The cases of eggs were receipted for L- defendant as being in
C '

	

apparent good order, and were delivered in the same apparent
,,,rder to the consignee, with the exception of 60 cases which

-hewed signs of egg stain, but these have been settled for and ar e
not now in question .

Argument



XXXVI.] BRITISH COLUMBIA. REPORTS .

	

465

The evidence discloses that the cases were inspected on behal f
of the consignee when unloaded at Vancouver, and that th e

report of the inspector was satisfactory . It was shewn that he

had opened a few cases but not all . But as my conclusion does

broken and cracked eggs .

The only evidence of rough handling or dropping in the load-

ing, is that which is admitted. In lowering the cases into th e

hold by hydraulic lift, an accident occurred on one occasion only,

and one sling-load of about 50 cases of eggs fell some distance

causing damage to the eggs in those cases . It was submitted by
respondent's counsel that less than 50 cases were injured by tha t

occurrence . The hydraulic lift was sworn to be one whic h

worked very smoothly and was the best contrivance known for
the gentle handling of eggs, and apart from the said accident, i s

said to have worked well when used in loading the eggs i n

question .

The defendant 's witness, Gibson, who superintended th e
loading of the eggs, though not continually at the loading place ,

but who was there periodically is to the effect that the loadin g

was properly done, with the exception only of the said drop . It

is also said that the shippers had a man superintending the load-
ing, but he has not been called as a witness . I am not attaching

much weight to this evidence, which is not quite satisfactory ;

that is to say, it is not, I think, shewn that that person who eve r

he was, represented the shippers or the consignees . At all

events, it is plain that no objection from any source was taken

to the manner of loading, and that all the evidence given on

defendant 's behalf is that the loading and handling on board th e

ship was done with due care . There is no evidence at all in the
case to shew negligence of the defendant in this behalf, the onl y

evidence relied upon by the plaintiff is evidence of the conditio n

of the eggs when they arrived in Boston and other cities .
The eggs were packed 30 dozen to the case, they contain wha t

30

COURT OF
APPEAL

192 6

Jan. 5 .

MACDONALD,
C .J .A .

not depend on this inspection, I shall pass that over. The eggs MAKINs

were shipped by the plaintiff, after arrival at Vancouver, to its PRODUCE Co.
v .

customers in Boston and other cities, and on being opened there CANADIA N

some of the eggs were found to have been broken and some AUSTRAL-
ASIAN

cracked. That is to say, the lower tiers in each case contained ROYAL MAIL
LINE
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COURT Or are called fillers, paste-board compartments in which each eg g
APPEAL

is kept separate from the others . The defendant's theory of th e
1926

	

way the eggs became injured is this : the cases were taken out
Jan . 5 . of cold storage or warehouses in Sydney, Australia, by the

MASINS
shippers and deposited on the wharf, where they were allowed t o

PRODUCE Co. remain some time in the heat of summer . Evidence was called

CANAADIAN to shew that eggs so treated will "sweat, " in other words, that
AUSTRAL- the warm air coming in contact with the cold eggs deposit s

ASIAN
ROYAL MAIL moisture upon the eggs which will trickle down to the lower tier s

LINE and wet the paper fillers which support the eggs, and destroy or
weaken that support and that in the voyage the eggs are pressed

upon each other, or at all events, the upper ones will press th e

lower ones which unsupported become broken or cracked. This
is rather more than a theory ; it is supported by the evidence o f
experts, and it is calculated to appeal to the reason of men . The

learned trial judge has found, and the evidence substantiall y

bears him out, that all the cases were affected in the same way.
Now, to my mind it is a most unreasonable assumption an d
utterly opposed to the evidence, that substantially all the case s

MACDONALD, in the shipment, some 800 or 900 cases, should have been
C.J .A .

dropped or roughly handled . Practically the only fact from

which we are asked to infer this is that of the falling of on e
sling-load of eggs. The circumstances that the eggs in all these
cases were injured in the same manner is the most cogent evi-

dence to my mind in the case—cogent evidence of the failure o f
the plaintiff to make out a case.

This case is not to be decided on questions of the veracity of

witnesses . There is no evidence at all except that of the

defendant as to the care used in loading. Neither is there an y
other as regards the unloading. The decision depends upon th e

inference to be drawn from undisputed evidence and from th e

condition of the eggs when inspected at their destination i n
Eastern cities. Therefore this Court is in as good a positio n

to draw the true inference as was the learned trial judge .
It was contended on behalf of the plaintiff that the onus o f

proof of how the eggs came to be in the condition they were, wa s

upon the defendant . I do not think that this submission i s

sound. There is no pretence that the eggs in the eases could be
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seen or examined by the defendant . It receiptd for them as COURT OF
APPEAL

being in apparent good order, it delivered the cases in the sam e

apparent good order, with the exception of those which were

	

192 6

rejected and paid for, presumably those injured in the fall along Jan . 5 .

with a few others which may have been injured from the same mmuN s
cause as the rest of the shipment and shewed signs of stain on the PRODUCE Co.

v.
outside of the boxes .

	

CANADIAN

In the circumstances of this case I think the defendant has AusTRAL-
ASIAN

discharged any onus which was upon it ; it has paid for eggs ROYAL MAIL

which were not in apparent good order upon their arrival.

	

LINE

Evidence was given of actual good order at the time of ship-

ment, but none of actual injury when delivered at Vancouver .
The injury was discovered only after thousands of miles of rail- MACDONALD,

C .J .A .
way and steamship transportation, after they left defendant's
possession, involving the shipping and transhipping of the case s
several times . It was argued that the evidence disclosed n o
rough handling at those times ; neither does it shew roug h
handling by defendant .

The appeal should be allowed .

MARTIN, J.A . : Seeing that in my opinion the learned judg e
reached the right conclusion I have little to add to the view tha t
he takes, properly, I think, upon the evidence that the eggs wer e
damaged by the negligence of the defendant, and that the

plaintiff has discharged any onus of proof that may rest upon it .
And, furthermore, I am disposed to the view that the evidence
on behalf of the plaintiff of the delivery to the defendant a t
Sydney supports not only the "apparent" good order of the egg s
but a strong prima facie case of their actual good order, which MARTIN, J .A .

is not displaced by the "sweating" theory put forward by th e
defendant in answer thereto, but in the virtually complet e
absence of the essential foundation therefor by the proof of th e
necessarily exact circumstances upon which alone it could b e
supported it would be unsafe to attach any weight thereto, quit e
apart from the plaintiff's evidence to disprove the theory .

GALLIIIER, J.A . : I agree with the Chief Justice. GALLIHER ,
J .A .

MCPHILLIPS ,
McPIIILLIPS, J .A. : This appeal has relation to a claim for

	

J .A .
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COURT of loss suffered to a consignment of goods (eggs) carried by sea .
APPEAL

The trial was had before Munruy, J . and that learned judge
1926 found for the plaintiff (respondent), as against the carrier th e

Jan. 5 . defendant (appellant) .

MARINS

	

It would appear that a large consignment of eggs taken from
PRODUCE Co . cold storage at the point of shipment in Australia in the summer

v .
CANADIAN season, was shipped, billed to the plaintiff, the consignee, at th e
AUSTRAL- Port of Vancouver, B . C., arriving at Vancouver in due course

ASIAN
ROYAL MAIL of carriage during the winter season . It would seem that as t o

LINE 60 cases the defendant set them apart upon arrival in a separat e
pile on the dock, the other cases being also piled on the dock . As
to the 60 cases there was outward evidence of the fact that there
was leakage of egg contents and without prejudice to any ques-

tion of liability a certain amount was allowed by the carrier .
The learned trial judge, dealing with these cases said this (3 4

B.C . 531) :
"The Steamship Company itself segregated these 60 cases by setting them

apart in a separate pile on the dock. That act I regard as an invitation b y

the Steamship Company to open a discussion not on the breach of the ear -

riage contract qua contract but as to the damage done to these particula r

behalf of plaintiffs . "

Then later on the learned trial judge said this (pp. 532-3) :
"Basis of damage . I hold this to be market price in Vancouver at time

of delivery . Admittedly this is the ordinary rule unless the contract con-

tains special conditions . I do not think, having regard to the fact that th e

bill of lading is a contract for carriage by sea, that the provision that the

word `loss' therein in reference to the value and cost of goods at the poin t

and time of shipment is to govern settlement applies to damage done to

goods by negligent handling . I am fortified in this view by the occurrenc e

of the phrase `loss or damage' in other clauses of the bill of lading. In

assessing damages I rule that no expense incurred for examination an d

marketing the salved eggs from the 60 cases is to be taken into account .

I hold the settlement made with regard to these 60 eases concludes every -

thing in connection with them . "

It would appear that the learned judge had in view that th e
condition of the eggs was consequent upon negligent handling .

I, however, fail to see that there was any evidence that that wa s
the cause of the apparent leakage . .It is true there was som e
evidence that the hydraulic crane was not working well upon on e
occasion at the point of shipment of the eggs, and some cases o f
eggs were dropped in the loading, not, however, extending to 6 0

MCPHILLIPS,
eases . The decision might be otherwise had the segregation been made o n

J .A .
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cases or anything like that number . The hydraulic crane is one COURT O F
APPEA L

of modern construction and the equipment of the ship for loadin g
was shown to be modern and up to date. The most that could

	

1926
be said in the allowance made in respect of the 60 cases is this— Jan. 5 .

the eggs were received on the ship in apparent good condition
MAKIN S

outwardly, and 60 cases at the point of delivery not being in PRODUCE Co.

apparent good condition outwardly were allowed for. There CANAA DIA N

was no admission that there had been negligent handling or that AU
As z

S2
AN
RAL -

that was the cause of their not being in apparent good condition ROYAL MAIL

outwardly . Certainly there is no evidence that 60 cases were

	

LINE

dropped in the loading. Now the whole claim of the plaintiff ,
extending to a very large proportion of the cases, is based upo n
negligent handling, and although I cannot find in terms that
there is a finding to that effect of the learned trial judge, th e
appeal proceeded upon that footing at this Bar . In my view
there is no sufficient evidence that would admit of the learned
judge finding reasonably in favour of the plaintiff, that ther e
was negligent handling of the eggs warranting the assessmen t
of damages, in truth, there is no evidence to at all support tha t
the claimed damage to the eggs was because of or consequent

	

J .A . snzCP ,
~

upon negligent handling. There may have been and it i s
reasonable to so conclude that there was "inherent vice in the
goods" when it is considered that the eggs were shipped fro m
out of cold storage in Australia in the summer time and would
be exposed sometime to summer heat, admittedly great in Aus-
tralia . It was impossible for the carrier to be apprised of th e
true state of the eggs	 at most all the carrier undertook was t o
take into its hands for carriage the cases of eggs—outwardly in
apparent good condition	 that in no way was any admission
upon the part of the carrier of the true condition of the eggs
the eggs might have been rotten or approaching that condition
at the time of their delivery upon the ship . The evidence would
seem to support the conclusion that if the eggs whilst in transi t
suffered any injury it was injury arising from changes o f
temperature over which the carrier had no control or possibl y
putrefaction consequent upon the age of the eggs, or changes of
temperature at the point of loading and the point of delivery,
being received on board in summer in Australia and delivered
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COURT OF in winter in British Columbia . It is to be remembered though ,
APPEAL

that the eggs were delivered to the consignee in the sam e

1926

	

apparent good condition outwardly as received save as to th e

Jan. 5 . 60 cases that the carrier set apart and made allowance for with -

MAKINS
out making any admission as to what caused their apparen t

PRODUCE Co. changed condition . Upon a close review of the evidence i t

v'CANADIAN would not appear to me to state its effect to be that the plaintiff
AUSTRAL- chewed freedom from negligence on its part and that the claime d

ASIAN
ROYAL MAa damage to the eggs did not arise from any want of care on it s

LINE part and if this be a correct analysis of the evidence it would b e

a complete answer to the plaintiff' s action. The case is not one

in which it can be said that in substantive law the burden o f

proof has been in any way shifted from the plaintiff to th e

defendant, that is, the burden of proof of the negligence claimed

against the carrier and the negligence that the plaintiff was

called upon to establish was negligence causing the damage in

respect of which the claim is made, or, in other words, this cas e

is not one in which the burden of proving freedom from negli-

gence is upon the carrier . Were I even wrong in this I think I
?KCPxILLIPS, am right in saying that upon the state of the evidence th e

J .A
defendant may well ask that the Court should hold that th e

evidence produced warrants the conclusion that the damage t o

the eggs was not due to a failure on the part of the carrier t o

exercise proper care as to the sufficiency of the hydraulic cran e

or other tackle.

The defendant in any ease is not called upon to shew how the

damage to the eggs occurred, or was brought about, that is, they

are not under an obligation to demonstrate "freedom from negli-

gence." Richard Evans & Co ., Limited v . Astley (1911), A.C .

674 at p . 678 ; Canadian Westinghouse Co . v. Canadian Pacific

Ry. Co. (1925), S .C:R. 579, Duff, J ., at pp. 583 to 587 .
If it can be said upon the evidence that because of the change s

of temperature at the time of the delivery of the eggs to th e

carrier or because of inherent vice in the goods the damage t o

the eggs occurred or was partly caused, then in such circum-

stances it is well settled that that would disentitle the plaintiff

to recover any part of the loss. To somewhat repeat the proposi-

tion, if that which has been last stated could be said to be a true
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narrative of the facts, the defence of the defendant was com- COURT OF
APPEAL

plete in this case, i.e., it was sufficient for the defendant to shew

	

—
that the loss or damage was owing in part to the default of the

	

192 6

plaintiff in causing the damage in respect of which the claim is Jan . 5 .

made. The claim of damage to the shipment of eggs is a some- MAKINS

what belated one and would not seem to me to be in accordance PROnucE Co .

with natural justice. Here we have a large shipment of eggs CANAADIA N

from Australia to British Columbia, and the goods are delivered AUSTRAL-

ASIAN
to the consignee in apparent good condition, that is in the same ROYAL MAIL

apparent good condition as they came over the side of the ship.

	

LIN E

The consignee leaves the cases of eggs for sometime on the
wharf at the point of delivery, Vancouver, B .C., then sends
them forward by boat and rail to different points in the United
States some thousands of miles further away and into territor y
of extreme cold, being in the depth of winter . Is it not reason-
able that the condition of the eggs when opened up was cause d
by the long transit, exposure and many handlings rather tha n
that there was negligent handling in taking the cases upon th e
ship in Australia ? To admit of a claim being made and suc-
ceeding upon this state of facts amounts to a holding that the erJ ALzlPS,

defendant became the absolute insurer of the shipment an d
would be liable even if the damage was only discovered after
the eggs had by later shipments by the consignee been forwarde d
around the world . To merely state this proposition exhibits it s
fallacy and calls for immediate disapproval. There is no rule
admitting of any such contention, it is against settled and well -
known principles. Carriers would, if this were the law, b e
under an intolerable obligation in effect, once having accepte d
goods for carriage all the risks of carriage even after delivery t o
the consignees would still continue, the delivery of the goods a t
the point to which shipped in apparent good condition when
delivered, reasonably operates to discharge the obligation .

Now, this is what is contended for by the plaintiff and good s
which have been duly delivered to the consignee in apparen t
good order at Vancouver, B .C., having been shipped from Aus-

tralia are by the consignee forwarded by boat and railway to the
other side of this continent of America, then and then only i s
the demand made that there has been damage to the goods in
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COURT OF transit, but where did the damage occur, and what carrier did
APPEAL

the damage ? Is it not equally possible that the damage occurred

	

1926

	

in the later transit ?

	

Jan . 5 .

	

I am of the opinion that in the present case the burden of

MAKI
s proof was on the plaintiff the consignee, not upon the carrier. It

PRODUCE Co. was necessary to shew the condition of the goods when shipped

CANADIAN
or that they were damaged by the negligence of the carrier .

AUSTRAL- Now what is the evidence? There is an entire absence of any
ASIA N

ROYAL MAIL evidence as to the condition of the goods, i.e ., eggs—perishable
LINE goods—eggs in cold storage in Australia in the summer time

and shipped to British Columbia arriving there in the winte r

time, and possibly in defective condition when shipped. Then

as to any evidence of negligence—merely the dropping of a fe w

cases in the loading. The evidence of the supervision of th e

loading of the very large number of cases was complete as give n

by the defendant and in my opinion displaces any contentio n

that there could be said to be any negligent handling . It is clear

that there is no responsibility for loss or damage consequen t

upon an inherent quality or defect of goods carried in the cas e
MCPHILLIPS ,

J .A . of perishable goods and in the present case the goods come

within that category, the carrier is not answerable for their

decay or deterioration nor is the carrier liable when the good s

have been shipped in an unfit condition (The Ida (1875), 32

L.T. 541 ; The Barcore (1896), 65 L.J ., P . 97) . The head-

note in The Ida, supra, succinctly sets forth the judgment o f

their Lordships of the Privy Council upon the question of th e

proof necessary where action is brought against the shipowne r

for loss of goods. It reads as follows :
"There is no rule of law by which the consignee of goods under a bill o f

lading, stating goods to have been shipped in good order and condition, bu t

containing the words `quantity and quality unknown,' is bound to shew tha t

the goods were shipped in good order and condition, or fail in his sui t

against the shipowner for damage done to the cargo ; but failing proof o f

the condition of the cargo when shipped, the consignee is bound to she w

that the damage which it sustained is traceable to causes for which th e

shipowner is responsible . "

No doubt if there were adventitious causes introduced by th e

carrier not traceable to an inherent quality or defect and not

arising from the ordinary development of that quality or defec t

which could lead to the claimed damage, that would alter the
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situation . The question is, did any such thing take place which COURT OF
APPEAL

would throw liability upon the carrier? (The Freedom (1869),

	

_---

38 L.J., Adm. 25 ; (1871), L.R. 3 P .C. 594 ; Clark et al . v .

	

192 6

Barnwell et al . (1851), 53 U .S. 272) . Save as to the dropping Jan . 5 .

of the few cases at the time of loading nothing occurred upon MAKIY s

the voyage which could be said to have had any effect upon the PROnccE Co .

eggs enclosed in the crates, that is, no adventitious causes intro- CANADIA N

duced or chargeable to the carrier were established . As to the Au
AsIAti

sTRAL -

goods being "in good order," etc ., that only means externally, ROYAL MAIL

as far as they could be seen, i .e ., in good order outside (The

	

LINE

Peter der Grosse (1875), 1 P .D. 414 ; 3 Asp. M.C. 195 ; Craw -

ford di Law v. Allan Line Steamship Company, Limite d
(1911), 81 L.J., P.C . 113 ; (1912), A .C. 130) .

It is to be noted that the view as expressed by James, L .J . ,
that the admission that the goods appeared to be in good con-

dition outside threw upon the appellant the onus of proving that
the damage did not arise whilst the goods were on board the
ship or in their custody or that it came within the exceptions o f
the hills of lading, cannot be held to be applicable in the present

MCPHILLIPS
ease, as the contrary view was expressed in The Ida, supra . The
great bulk of the goods in the present case were delivered i n
apparent good order, and as received, the 60 cases were set apar t
and allowed for because of the outward sheaving on these cases ,
i .e ., leakages, and delivery was taken by the consignee of th e

whole shipment save as to the 60 cases and the goods wer e
shipped across the continent and only thereafter is claim made .
If damaged in transit is it not likely, in fact more than likely ,
that the damage occurred in the later transit, especially a s

there was no apparent damage when delivered at the point fo r
the discharge of the goods, viz ., Vancouver, B .C . $

The plaintiffs were at least called upon to make out a prima

facie ease either by sheaving that the goods were in good con-

dition when shipped or that damage could be traced to som e
default of the shipowner . This, in my opinion, was not shewn .
Further the balance of probabilities is wholly in favour of th e
belief which, in my opinion, is incontrovertible that the stat e
of the eggs was not attributable at all to anything that occurre d
in transit from the point of shipment in Australia to Vancouver .
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COURT OF It is quite apparent that the plaintiff did not adduce evidenc e
APPEAL

sufficient in its nature to discharge the onus that rested upon i t
1926

	

to trace the damage to some default in the shipowner. Further ,
Jan. 5. the proof demonstrating that the the damage was traceable t o

MAKINS
the default of the shipowner was affirmative proof, that the

PRODUCE Co. plaintiff was bound to give, otherwise the action should be dis -

CANAADIAN missed. The preponderance of evidence unquestionably estab -
AUSTRAL- lishes that the eggs were properly stowed on board, that n o

ASIAN
ROYAL MAIL damage occurred to the eggs while on board and an entir e

LINE

	

absence of evidence that the damage was traceable to any defaul t
of the shipowner .

MCPHILLIPS, This being the case the plaintiff was not entitled to succeed in
s A the action and the learned trial judge, with great respect, arrive d

at a wrong conclusion. The appeal, in my opinion, should be
allowed, and the action dismissed .

~AC~AALn,
MACDONALD, J .A . : I concur with the Chief Justice.

Appeal allowed, Martin, l.~l . dissenting .

Solicitors for appellant : Griffin, Montgomery & Smith .

Solicitors for respondent : Bourne & DesBrisay .
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ASSOCIATED GROWERS OF BRITISH COLUMBIA ,
LIMITED, AND KEREMEOS GROWERS CO-OP -

ERATIVE ASSOCIATION v . ROD DICK .

COURT OF
APPEAL

192 6

Jan . 5 .
Contract—Marketing of all fruit and vegetables with association—Subse-

quent leasing of additional land by producer—Term of lease prohibiting ASSOCIATE D
sale of produce to associations—Duty of lessee—Produce therefrom sub- GROWER S

feet to the contract—Injunction—B .C. Stats . 1921, Cap . 1t8 . OF BRITISH
COLUMBIA

The defendant entered into a contract with the plaintiff the Keremeos v.

Growers Co-operative Association on the 23rd of February, 1923, whereby
IiODDICK

she was to market all her fruit and vegetables with said association ,

which is a subsidiary organization to the plaintiff the Associated

Growers of British Columbia, Limited.

	

In May, 1925, the defendant

obtained a lease of a ten-acre lot adjoining her own from the Canad a

Permanent Trust Company but the lessor expressly refused to give th e

defendant leave to market the fruit and vegetables raised on the lot

with the Co-operative Association . The two associations recovered

judgment in an action for specific performance of the agreement and fo r

an injunction .

Held, on appeal, affirming the decision of MACDONALD, J. (MCPHILLIPS, J.A .

dissenting), that it was the defendant's duty to obtain, if she could ,

the lessor's consent to the sale of her produce to the plaintiffs .

APPEAL by defendant from the order of MACDONALD, of

the 13th of October, 1925, restraining the defendant fro m
delivering fruits and vegetables raised on her farms, otherwis e
than in accordance with a contract of the 23rd of February ,
1923, entered into by her with the Keremeos Growers Co-opera-

tive Association whereby the defendant was to market all he r
fruit and vegetables with said Association which is a subsidiar y
organization to and a shareholder in the plaintiff the Asso- Statement

ciated Growers of British Columbia, Limited, incorporated
under the Act for the relief of the Associated Growers of British
Columbia, Limited, being Chapter 48 of the Statutes of British
Columbia, 1924. The defendant owned lot 126, subdivision
174 in Keremeos on which she had raised fruits and vegetable s
for about four years . In May, 1925, she obtained a lease of
lot 15, subdivision lot 277 (an apple orchard of about 10 acres )
adjoining her own property, the lessor being the Canada Per-
manent Trust Company. Under the lease the lessor expressl y
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refused leave to the lessee to market any of the fruits an d
vegetables raised on said lot with the Co-operative Association .

The order compels the defendant to market all produce from

both her own lot and the leased lot with the Co-operativ e

Association .
The appeal was argued at Vancouver on the 24th and 25t h

of November, 1925, before MACDONALD, C .J.A., McPIIILLIP s

and MACDONALD, JJ.A .

Griffin . for appellant : When the defendant leased lot 15 th e

Canada Permanent Trust Company the lessors would not con-

sent to the produce from the lot being sold to the Co-operativ e

Company, but this lease was taken by the defendant long after

the arrangement with the Co-operative Company was entere d

into and we submit it does not apply to this lot. An injunctio n

should not be granted when it puts the defendant in a positio n

where her lease (under the terms thereof) is liable to forfeiture :

see Willmott v. Barber (1880), 15 Ch. D. 96 ; Meara v . Meara

(1858), 8 Ir . ('h. R. 37 at p. 40 ; Peacock v . Penson (1848) ,

11 Beay. 355 .

Mayers, for respondent : The question of forfeiture is new

ground of appeal of which notice has just been given and in th e

circumstances of this case should not be granted : see Fordham

v. Hall (1914), 19 B .C. 80 . As to the duty of the lessee in

such a case to obtain the consent of the lessor see Lehmann v .

McArthur (1868), 3 Chy. App. 496 ; Day v . Singleton (1899) ,

2 Ch. 320 at p . 334 ; Braybrooks v . Whaley (1919), 1 K.B .

435. The Co-operative Society is for the benefit of the grower s

generally.
Griffin . in reply : The statute deals with matters different

from what occurs here and the cases he refers to do not touc h

the point .
Cur. adv. valt.

5th January, 1926 .

MACDONALD, C .J.A. : I would sustain the judgment. It was

the defendant 's duty to obtain, if she could, the consent of he r
MACDONALD, lessor to the sale of her fruit to the plaintiffs . Day v. Singleton

(1899), 2 Ch . 320. There are no merits in the other questions

argued.

COURT O F

APPEA L

192 6

Jan . 5 .

ASSOCIATE D

GROWERS
OF BRITISH

COLUMBIA

V.
RODDIC K

Argument



XXXVI.] BRITISH COLUMBIA REPORTS .

	

477

McPHILLIPs, J .A . : In my opinion the appeal should succeed, COURT OF
APPEAL

unless the force of the statute to be hereafter referred to, render s
it obligatory upon the Court. to grant the injunction irrespective

	

192 6

of the controlling authorities, which entitle it being held that Jan. 5 .

notwithstanding there may have been a breach of contract, or a ASSOCIATE D
threatened breach of contract, equities exist which entitle the GROWERS

Court to declare that it is not a proper case for an injunction ~

of BRITISFL
COLUMBI A

leaving the parties to their remedy (if any) in damages if the

	

v.

RODme R
action should be held to be well founded .

During the course of the argument and the discussion of th e
decided cases, it was, I think, conceded that the present cas e
was not one in which an injunction should be granted unless b y

force of the statute the Court was statutorily compelled to gran t
it . The appellant unquestionably is in a very awkward positio n
at first sight in that she has contracted with the respondents to
consign and deliver all the fruit and all the vegetables grown or
which she shall have any interest in at any place in British
Columbia covered by the activities of the respondents .

Now, the facts are that the injunction granted and under
MCPHILLIPS ,

appeal, affects fruit grown upon lands held under lease by the

	

J.A.

appellant from the Canada Permanent Trust Company, and a
term of the lease is that, the fruit crop from off the land s

demised to the appellant, shall not be sold through the agency of
the Keremeos Growers Co-operative Association or any othe r
co-operative association, without the consent of the lessors .
With respect to obtaining the consent of the lessors, I am satis-
fied to follow the authorities cited by Mr . Griffin in his very

able argument that there was no requirement upon the appellan t
to make application for the consent of the lessors, that tha t
application was a condition precedent to the respondents bring-
ing action, that is, the onus was upon the respondents to she w

that the lessors refused to give their consent .

The vital question, of course is, what is the meaning of the
words "covered by the activities of the Co-operative " ? That is .
what is the extent and scope of the agreement between th e
respondents and the appellant ? Can it be said effectively tha t
fruit grown upon lands that are withdrawn from the activitie s
of the Co-operative and which is prevented by the express terms
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COURT OF of the lease from being sold through the agency of the respond -
APPEAL

cuts, is nevertheless within the ambit of the "activities of th e

1926

	

Co-operative" ? I would think not, in fact it is unthinkable
Jan. 5 . that it should be so. Here we have the appellant under th e

ASSOCIATED
obligation as lessee of the land to refrain from selling the frui t

GROWERS crop through the agency of the respondents and if the appellan t
of BRITISH

should commit a breach of this covenant and do that which th e
COLUMBI A

v

	

injunction directs, it would be at the peril of forfeiture of
ROUDICK

the lease. It cannot be that the Court will compel (unless, of
course, the statute hereafter to be referred to, is mandatory) the

appellant to commit a breach of covenant in the lease . We have

not here that which the agreement might have contained— a
covenant that the appellant would not lease lands or grow crops
of fruit upon lands burdened with the condition that the frui t
crop should not be sold through the agency of the respondents .

The result of the granting of the injunction in the present cas e
is to put the appellant between two fires—if she sells the frui t
crop through the agency of the respondents she commits a breac h
of covenant in the lease and risks forfeiture of the lease, if she

McIHILLIPS, disobeys the injunction she will be guilty of contempt of Cour t
J .A .

and subject herself to the pains and penalties that follow upon

contempt of Court. Certainly the present position of the appel-
lant is not an enviable one, especially when throughout all this

time the fruit crop of a perishable nature is prevented fro m

being marketed. It is clear that the case is not one for an

injunction unless the Court is powerless in the matter . (Duke

of Bedford v. Trustees of British Museum (1822), 2 Myl . & K .

552 ; Peek v. Matthews (1867), L .R . 3 Eq. 515 ; German v .

Chapman (1877), 7 ('h . D. 271 ; 47 L.J., Ch. 250 ; Story, 489,

490 ; In re Hare d'• O'More's Contract (1900), 70 L.T., Ch. 45 ;

83 L.T . 672 ; (1901), 1 Ch . 93 . )

It is not suggested that the appellant in leasing the land was

not acting in good faith, and with no thought of entering into

a lease which in the end would place her in the predicament in

which she now finds herself, and in this connection I woul d

refer to Counter v. Macpherson (1845), 5 Moore, P.C . 83 at

p . 108 :
"where a binding contract is subsisting, the completion of which, in it s

exact terms, becomes impossible through accident, without any default of
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the party seeking relief, a Court of Equity will struggle with points of COURT OF

form, it cannot, for that purpose, alter the substance of the agreement, or APPEAL

impose upon either party obligations totally different from those which, by

the agreement, he had contracted . In this case, there is no reason why the

	

192 6

Court, upon any principle of moral justice, should at all desire to interfere ;

	

Jan . 5 .

both parties are equally innocent, and the only question is, upon which of -

them the loss arising from an inevitable accident is to fall ."

	

ASSOCIATE D
GROWERS

Certainly, the present case is not one for the interference of OF BRITIS H

the Court unless it be that the Court is powerless to give relief CLIBIA

to the defendant, and I take the view it is not powerless .

	

RODDICK

There remains the question of the effect of the statute upon
which Mr. Mayers greatly relies . It is section 3 of the Asso-
ciated Growers of British Columbia Relief Act, Cap . 48, B.C.
Stats . 1924, and reads as follows :

"3 . Whenever any contract in any of the forms set out in the Schedule s

hereto, or to the like effect, is produced to the Court and proved to hav e

been signed by all parties thereto, and it is further proved that the growe r

has delivered any fruits or vegetables otherwise than in accordance with th e

provisions of such contract, the Court shall forthwith grant an interi m
injunction restraining the grower, his agents and servants, from delivering

fruits or vegetables otherwise than in accordance with such contract, an d

the Court shall also make an interim order commanding and directing th e

grower to deliver the fruits or vegetables in accordance with the provisions
MCPHILLIPS ,

of such contract, notwithstanding any defect in the formation, execution, or

	

J .A .

performance of the said contract, and unless the Court on the trial of th e

action shall be satisfied that any such contract was induced by fraudulen t

misrepresentation, the said interim injunction or order shall then be mad e

'immanent . "

It will be seen that the language of the statute, in that th e
marketing agreement, Schedule A has the words "covered b y
the activities of the Co-operative, " which words are in the con-
tract here to be considered and construed, leaves the question
open for decision as to what meaning or effect is to be given t o
the words "covered by the activities of the Co-operative ." The
only reasonable meaning and effect that can be given to th e
statute is to restrict its application to those lands that are no t
held subject to the inhibition that the fruit crop grown thereon
shall not be sold through the respondents, i .e ., the "activities of
the Co-operative, " cannot be held to include areas of land with -
drawn from the possible exercise of the activities of th e
Co-operative . Giving this meaning to the statute accords wit h
the plain meaning of the words used, and it could never hav e
been the intention of the Legislature to enact statute law to have
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COURT OF any more extensive effect . The zone of the activities of th e
APPEAL

Co-operative must be confined to the possible area upon which
1926

	

fruit may be grown and which is not withheld by the owner s
Jan . 5 . thereof from the activities of the Co-operative . To hold other -

ASSOCIATED
wise would mean that the intention of the Legislature is tha t

GROWERS the owners of lands wherever the activities of the Co-operative
OF BRITISH

may be exercised, that is in effect throu bghout this vast Province ,COLUMBIA

are to be subject in their freehold rights to be deprived o f
RODDICK

tenants for their land if the possible tenants should be member s

of one of the co-operative associations when the owners of th e
land desire to make a reasonable and lawful provision that th e
fruit crop grown upon the lands should not be sold through th e
agency of the Co-operative Associations .

MCPHILLIPS ,
J .A . Parliament is admittedly all powerful and can deprive the

subject of ownership in land and can create disabilities i n

regard to the holding of it and against the wishes and discretion
of the owner impose such conditions as may prevent the ful l
enjoyment of ownership thereof, yet there must always be foun d
apt words to create such an invasion of right as is here contende d
for. I fail to find the apt words, and failing to find them I a m
satisfied that the injunction, with great respect to the learne d
judge, was wrongly granted, and should be dissolved .

I would allow the appeal .

MAC .A.ALB,
MACnoNALn J .A. : I would dismiss the appeal.J

.A.

Appeal dismissed, _McPhillips, J.A . dissenting .

Solicitor for appellant : If . H. Boyle .

Solicitors for respondents : Norris d Mc ll lliarns .
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ATTORNEY-GENERAL FOR THE PROVINCE OF
BRITISH COLUMBIA v. STANDAR D

LUMBER COMPANY LIMITED .

Revenue--Income tax—Logging company—Profits—Profit on purchase and
resale of certain properties—B .C. $'tats . 1922, Cap . 75, Sec . 118 .

MCKENZIE,
JUDGE O F
COURT OF
REVISIO N

1925

May 5 .

The memorandum of association of a limited company, a lumber syndicate, COURT OF

set forth that the objects of the company were, inter alia, (1) the APPEA L

acquisition of the assets of The Brunnette Saw Mill Company Limited ;

(2) carrying on the business of cutting and getting out logs, shingle

	

1926

bolts and other timber. The Company took over the timber limits Jan . 5 .

and licences of the Brunnette Company and while in the course o f

carrying on the business of cutting and getting out logs it sold four A
GENE$AL
TTORNEY -

of its timber limits at a net profit of $46,443 .57 . On appeal from the of BRITIS H
assessors who added this sum as a taxable profit of the Company's COLUMBIA
business it was held by the Court of Revision that while a further

	

v .

section of the memorandum of association provides for the "sale and STANDARD

disposition of the property or undertakings of the Company or any
LUMBER Co.

part thereof" this is the usual clause giving the Company power to
sell its assets but not to trade or deal in timber limits, and the sal e

of the four limits was not in the ordinary course of trading by th e

Company but a sale of a portion of its capital assets and should be
treated as an accretion and not a profit.

Held, on appeal, affirming the decision of the judge of the Court o f

Revision, that the business of the Company not being the buying an d

selling of timber limits but the cutting and getting out logs, shingl e
bolts and other timber, this sum of $46,443 .57 could not be regarded
as income assessable for income tax .

APPEAL by plaintiff from the decision of D . McKenzie,
judge of the Court of Revision at Vancouver, of the 5th of May ,
1925, allowing the defendant Company's appeal from th e
assessor . The Standard Lumber Company Limited was forme d
for the purpose of taking over the timber limits and licences o f
The Brunnette Saw Mill Company Limited and for carrying on
the business of cutting and getting out logs, shingle bolts and Statement

other timber. The defendant took over from the Brunnette
Company its timber limits and licences and a mortgage for
$500,000 secured by the Brunette Company's saw mill and th e
sawn timber . These assets were paid for partly in cash an d
partly in stock of the Standard Lumber Company Limited .

31
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MCKENZIE, The Standard Lumber Company Limited carried on extensiv e
JUDGE OF
COURT of logging operations on Seymour Inlet from January, 1922, unti l
REVISION August, 1923, and for the 1923 Roll these operations shewed a

1925 loss of $65,568.79 . During that period the Company sold fou r

May 5 . of these limits in order to provide for their very heavy carrying
charges on their timber licences and leases and to cover the

Jan . 5
.	 Lumber Company Limited entered into an arrangement wit h

ATTORNEY- The Brunnette Saw Mill Company Limited whereby they agree d
GENERAL that if The Brunnette Saw Mill Company Limited would p ayOF BRITIS H

COLUMBIA $450,000 in discharge of the mortgage the Standard Lumber

STANDARD Company Limited would throw off $50,000 and accept $450,00 0
LUMBER Co . as payment in full . This was carried out and the $50,00 0

taken off was included in the loss of $65,568 .79 shewn above.

Statement The assessor concluded that the $50,000 should not be deducte d

and that the $46,443 .57 should be added as a profit, thus makin g

a total profit of $30,874 .78 for the year, 10 per cent. of which

would be the tax for the year, i .e., $3,087.48 .

APPEAL losses in their operations above referred to . The profits or
accretion on the sale of these limits was $46,443 .57. During

1926
this period, owing to the uncertainty of the security the Standar d

MCKENZIE,
JUDGE OF
COURT OF
REVISION

J. H. Senkler, K.C., for appellant.

Dixie, for respondent.

5th May, 1925.

D. iMcKxxzix, Judge of the Court of Revision : This is an

appeal by the above named Company from an assessment agains t
it in respect to the Assessment Roll of 1923 .

1. The assessor accepted the figure set out in the profit an d

loss account on the books of the Company, with the exception o f
the following two items, namely : (a) Capital surplus,

$46,443.57, which is shewn in the balance sheet in Exhibit
No. 6, and is also itemized at Schedule 4 of said Exhibit 6 . (b)
Discount on account of principal payment of mortgage receiv-

able, $50,000, shewn in profit and loss account of said Exhibit 6 .
2. The assessor struck out (b) from the profit and los s

account and added as profit (a), the result being that while the
profit and loss account originally shewed a net loss to the Com-
pany of $65,568 .79, by reason of the above changes by the
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assessor, that is, striking out $50,000 and adding a profit of MCKENZIE,

JUDGE OF
$46,443 .57 made the profit and loss account shew a net profit of couRT OF

$30,874 .78 in respect of which the tax imposed is $3,087 .48 .

	

REVISIO N

3 . The contention of the appellant is that the assessor was

	

192 5

Company to have money on hand wherewith to pay losses of the
Jan ' 5 .

Company and overhead expenses .

	

ATTORNEY -

4. The Company also contends as an alternative that if the
GENERAL,

OF BRITIBA

assessor was right in adding the above item of $46,443 .57, he COLUMBI A
v.

had no right to disallow the amount of $50,000 lost by the Com- STANDARD

pany in connection with the mortgage of $500,000 which was LUMBER Co .

paid off by the mortgagor company.
5. I find as a fact that the Company was formed for two

principal objects : (a) that of acquiring the assets of The Brun-
nette Saw Mills Company Limited (see section 3, subsection (a )
of the memorandum of association), and (b) that of carrying on MCKENZIE ,

JUDGE OF
the business of cutting and getting out logs, shingle bolts and COURT OF

other timber (see section 3, subsections (b), (c), (d), (e), (f) REVISION

and (h) ) . I find that the Company was not incorporated for
the purpose of trading or dealing in timber licences or leases .
The evidence of Mr . Smith, the president and manager, and Mr .
Haskell, his assistant, shews these facts, and the fact that th e

memorandum of association does not contain any suggestion o f
trading or dealing in timber licences or leases, such, for instance ,
as clause 2 of the memorandum of association of the Anderson

Logging Company, which reads as follows : "To stake, lease ,
record, purchase, sell and deal in timber licences, timber leases
and timber lands," etc., shews that there was no such intention

on the part of this Company.
6. While it is true that subsection (1) of section 3 of th e

memorandum of association of the Standard Lumber Company

takes power to sell and dispose of the property or undertaking s
of the Company or any part thereof, that, in my opinion, is no t

a clause indicating that the Company wished to trade or deal in

wrong in adding to the profit and loss account the item of May 5 .

$46,443 .57, because that item was not a profit to the Company,
COURT OF

but was an appreciation of capital in respect to aportionof their APPEALL

capital assets, which were sold by the Company, not in the
192 6

ordinary course of trade, but for the purpose of enabling the
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MCKENZIE,
JUDGE OF
COURT OF
REVISION

192 5

May 5 .

COURT OF
APPEAL

1926

Jan. 5 .

ATTORNEY-
GENERAL

OF BRITIS H
COLUMBIA

V .
STANDARD

LUMBER CO .

MCKENZIE ,
JUDGE O F
COURT OF
REVISION

timber licences or leases, but is the usual and necessary claus e
put in every memorandum of association giving the Compan y
power to sell its assets. The case of Tebrau (Johore) Rubbe r

Syndicate, Limited v. Farmer (1910), S.C. 906 ; 5 Tax Cas.
658, appears to be conclusive of this point. I find further as a
fact that the Company did in 1921, 1922 and the early half o f

1923, carry on extensive logging operations . The evidence shew s
that at the time these logging operations were commenced, th e

price of logs was such that the Company could successfully log.
Afterwards, the price of logs started to drop, and in 1923 i t
was necessary for the Company to shut down its logging opera-

tions owing to the low prices of logs. In fact, the evidence shew s

that the Company made a large loss in these logging operations ,
approximately $100,000. The evidence also shews that at the
time the auditor 's reports were put in, the Company thought that

these losses did not amount to that sum but a larger number of
logs were kept over on inventory prices, and later these price s
were not received, resulting in the loss as above stated .

7. I find as a fact that the Company, owing to its overhea d

expenses and the loss incurred in its business of logging opera-
tions, was compelled to and did sell four pieces of timber land ,
being part of their assets, and that the price received for that

portion of their capital assets which was sold amounted t o
$46,443 .57 more than the actual original cost of the Compan y
of these limits .

8. I am particularly struck with the judgment of the

Supreme Court of Canada in Anderson Logging Co . v. The King

(1925), S.C.R. 45 and the judgment of Air . Justice Duff, which

was the judgment of the Court therein . At p. 47, Mr. Justice
Duff draws particular attention to the fact that one of the power s
in the memorandum of association of that company was ,
"to acquire by purchase or otherwise timber licences, timber leases an d

timber lands, and to sell and deal in these ; and to carry on a general

business as loggers and dealers in logs and timber of all sorts . "

Further, on the same page, he states as follows :
"It is sufficiently clear from the memorandum of association that one o f

the substantive objects of the company was to acquire timber lands an d

timber rights with a view to dealing in them and turning them to accoun t

to the profit of the company ."
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At pp . 50-51, Mr . Justice Duff remarks :
"In support of the suggestion that the principal business of the compan y

was in fact the business of logging there is, apart from the memorandu m

of association, no evidence entitled to appreciable weight, and hardly any

which can properly be considered at all ."

And on p. 51, he says :
"It is not unimportant to remark that neither of the principal partners

of the company, who could have given a history of the company's affair s

from its inception, was called as a witness nor, as has already been men-

tioned, was any but the most meagre evidence adduced as to the character

of the company's operations."

On the same page, Mr . Justice Duff discourses further on the

same point, shewing that in the Anderson Logging case the only

evidence that he could rely upon as to intention of the company

was the direct wording of the memorandum of association. In

the case of the Standard Lumber Company, the memorandu m

of association shews no intention on the part of the Company t o

deal in timber limits and the direct evidence of men who ha d

always been in close touch with the operations of the Compan y

was opposed to any suggestion that there ever was any intentio n

to deal in timber limits.

9. Following the reasoning of Mr. Justice Duff (at p . 49 )

it is necessary that I should decide, "Is the sum of gain that ha s

been made a mere enhancement of value by realizing a security ,

or is it a gain made in an operation of business in carrying out
a scheme for profit-making ?" I have no difficulty in finding,

and accordingly do find that the sale of the four pieces of timber

limits by the Standard Lumber Company was not a sale in th e
ordinary course of trading by the Company, but was a sale of a

portion of its capital assets, and should be treated as an accretio n

and not as a profit. Being of that opinion, I allow the appeal

of the Standard Lumber Company as to this item, whic h

removes entirely the profit as fixed by the assessor .

10. The second point raised by the appellant was that if i t

were found that the item of $46,443 .57 could not be considere d

as an enhancement of value by realizing a security, but was an

ordinary regular operation of the Company, then the assesso r

must treat the loss of $50,000 made on the mortgage on th e

Brunnette property as in the same class, and that such amoun t

should be set off against profits made on the realization of other

48 5

MCKENZIE,
JUDGE O F
COURT OF
REVISIO N

1925

May 5 .

COURT OF
APPEA L

192 6

Jan . 5 .

ATTORNEY -
GENERAL

OF BRITIS H
COLUMBI A

V .
STANDARD

LUMBER CO .

MCKENZIE ,
JUDGE OF
COURT O F
REVISION
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MCKENZIE, assets . With this contention I also agree . I find that the mort-URT
OF
OF

	

COURT

	

gage was changed into cash by the directors of the Standar d
REVISION Lumber Company, because they did not consider the securit y

1925 sufficient . The only security for the mortgage was the plant and

May 5 . contents of the mill 2 which it was impossible to insure for such
a sum as would cover the amount of the mortgage . The covenan t

— accordingly
192 6

Jan . 5 .
	 $500,000 mortgage. If it be necessary for me to find upon thi s
ATTORNEY- point, I would uphold the appellant's contention .

GENERA L
OF

BUMS AI
From this decision the plaintiff appealed .

COL
v.

	

The appeal was argued at Vancouver on the 4th and 5t h
STANDARD

LUMBER CO . of November, 1925, before MACDONALD, C.J.A. 7 MARTIN ,

GALLIHER, MCPHILLIPS and MACDONALD, M.A .

Killam, for appellant : The Standard Lumber Company
did do logging business. It is the same case as In re Taxation

Act and Anderson Logging Co . (1924), 34 B.C. 163 ; (1925) ,
S.C.R. 45. Under our Taxation Act it is taxable any way : see
Inland Revenue Commissioners v . Korean Syndicate, Lid.
(1921), 3 K.B. 258 at p . 270 ; Gloucester Railway Carriag e
and Wagon Company v. Commissioners of Inland Revenue
(1924), 40 T .L.R. 435 and on appeal (1925), A .C. 469 ; South
Behar Ry. Co. v. Inland Revenue Commissioners (1925), A.C .
476 at p . 485 ; Californian Copper Syndicate (Limited an d

Argument Reduced) v. Inland Revenue (1904), 6 F. 894 ; Scottish Unio n
and National Insurance Co. v. Inland Revenue (1889), 16 R .
461 at p . 473 ; Beynon d Co. v. Ogg (1918), 7 Tax Cas . 125
at p. 132 ; Commissioner of Taxes v. Melbourne Trust, Limite d
(1914), A .C. 1001 ; 84 L.J., P.C. 21.

Buell, for respondent : A syndicate bought The Brunnett e
Saw Mill Company Limited out . The case of Gloucester Railwa y
Carriage and Wagon Company v . Commissioners of Inland
Revenue (1924), 40 T.L.R. 435 is in our favour . The onus i s
on them to shew our figures are wrong . The profit on the sal e
of these timber licences is capital and cannot be taxed : see Sec-
retary of State in Council of India v. Scoble (1903), A.C. 299 ;

COURT A

L
APPEAL of the Brunnette Company itself was of no value and it was

serious loss . Therefore they accepted $450,000 cash for the
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Stevens v. Hudson's Bay Company (1909), 101 L.T. 96 at p .

97 ; Tebrau (Johore) Rubber Syndicate, Limited v . Farmer

(1910), S.C. 906 at p. 911 ; Sanders on Income Tax, 2nd Ed . ,

45 and 145 .
Killam, replied .

Cur. adv. vult .

ported b the evidence, and I do not see how, on these findings
ATTORNEY-

by

	

GENERA L

he could properly have come to any other conclusion than that OF BRITISH
COLUMBIA

stated by him.

	

v.

The case is clearly distinguishable from Anderson Logging Co . ISTANDR AR D
CO .

v . The King (1925), S .C.R. 45 . This distinction is not founde d

on the difference in the memorandum of association of the two,
DIACDONALD ,

but on the difference in the facts of the two cases .

	

C .J.A .

The appeal is dismissed.

MARTIN, J .A . : I agree in dismissing this appeal .

	

MARTIN, J .A .

GALLIIIER, J .A. : I am quite clear that the facts in this case

distinguish it from Anderson Logging Co . v. The King (1925), GALLIHER,

S.C.R. 45. I would treat the $46,443 .57 item as an accretion

	

J .A.

and not a profit.
The appeal should be dismissed .

MCPnILLIPs, J .A. : I agree in dismissing the appeal .

	

MCP J A
.

IPS ,

MACDONALD, J .A . : I am so far in agreement with the reason s

given by the judge of the Court of Revision that I do not feel MACDONALD,

anything can be usefully added to his statement of facts and the

	

J .A .

conclusions arrived at.

Appeal dismissed .

Solicitors for appellant : Killam & Beck .

Solicitors for respondent : Senkler, Buell & Van Horne.

MCKENZIE,
JUDGE OF
COURT O F
REVISIO N

1925

May 5 .

COURT OF

5th January, 1926 .

	

APPEAL

MACDONALD, C .J.A . : I agree with the reasons for his con- 192 6

elusions written by Mr . McKenzie, the judge of the Court of Jan . 5 .

Revision . He has made findings of fact which I think are sup-
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COURT O F
APPEA L

1926

Jan . 5 .

CHAN
V.

C . C. MOTOR
SALES LTD .

Statement

CHAN v. C. C . MOTOR SALES LIMITED.

Automobile—Sale of—Conditional sale agreement—Default—Repossessio n
by vendor—Sale—Surplus over original purchase price—Right o f
purchaser to balance—R .S .B .C. 1924, Cap . 44, Sec. 10 .

The plaintiff bought an automobile for $3,103 .60 under a conditional sale
agreement. He paid $950 cash and $700 in monthly payments . Being

in default in the next monthly payment the vendor retook possessio n
of the ear as provided for in the agreement and resold it for $2,080 .

The vendor having received in all after allowance for interest the sum
of $532.78 over and above the original purchase price, the purchase r

sued and recovered judgment for the said balance .

Held, on appeal, affirming the decision of GRANT, Co. J . (MARTIN and

MACDONALD, JJ .A . dissenting), that upon a resale of the automobile
the purchaser is entitled to any surplus recovered above the amount

due and payable under the conditional sale agreement .

[Affirmed by Supreme Court of Canada . ]

APPEAL by defendant from the decision of GRANT, Co. J . of
the 30th of June, 1925, in an action to recover $746.40, claimed
as a balance due the plaintiff upon the sale of a car by the
defendant that the plaintiff had purchased from the defendan t
under a conditional sale agreement, but after making certai n
payments he had to return to the defendant owing to his inability
to make the further payments . The plaintiff purchased the car
on the 1st of April, 1924, under a conditional sale agreement
for $3,103.60. The plaintiff made an initial payment of $950

and paid six monthly instalments as they came due in all $700 .
He made no further payments and being in default on the 1s t
of December, 1924, the car was returned to the defendant who
sold it on the 30th of December following for $2,080 . The
plaintiff claims that the defendant received in all for the car th e
sum of $3,730 and he claims he is entitled to recover the balanc e
received by the defendant over and above the price he was to pay
for the car. He recovered judgment for the amount claimed .

The appeal was argued at Vancouver on the 16th of October ,
1925, before MACDONALD, C .J.A., MARTIN, GALLIIIER ,

MCP111LLIns and MACDONALD, JJ.A .
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Mayers, for appellant : It is a question as to the rights of COURT OF

APPEAL

vendor and purchaser under a conditional sale agreement.

When the purchaser is in default and the vendor takes the car 192 6

back he is then absolute owner and is entitled to the full amount Jai,. 5 .

received on a subsequent sale even if he receives more than the CHA N

original price . They are trying to treat the vendor as a mortgagee
cC . MOTOR

with the right to ask him for an accounting . The relationship SALES LTD.

depends on the form of the contract and insurance cases differ
from this . He sold the car the second time as an owner. This
case is governed to a large extent by section 10 of the Conditiona l

Sales Act ; see also Sawyer v . Pringle (1891), 18 A.R. 218 at
pp. 221-2 ; Arnold v . Playter (1892), 22 Ont . 608 at p . 610 ;

Marston v. Baldwin (1822), 17 Mass. 606. No equitable prin-

ciple can be introduced, it is a pure question of contract : see

The North British and Mercantile Insurance Company v .

McLellan (1892), 21 S.C.R. 288 ; The Western Assuranc e

Company v. Temple (1901), 31 S .C.R. 373.

St. John, for respondent : This form of sale is to give the
vendor every opportunity to obtain the full purchase price. It
is the same as a mortgage when equitable principles are applied .

The Courts should assist the purchaser in such a case as this . Argument

On equitable principles any surplus should be paid the pur-

chaser . The contract is not at an end when the vendor takes over .

The purchaser agrees to pay any deficiency under the agree-
ment : see Gaar Scott Co . v. Mitchell (1912), 22 Man. L.R. 474 ;

The American Abell Engine and Threshing Company, Limite d

v . Weidenwilt et al . (1911), 4 Sask. L.R . 388. There is some -

thing further to be done when the vendor takes the car back : see
Toth v. Hi,lkevics (1918), 1 W.W.R . 905 at p. 907. The ques-
tion is whether the contract is at an end : see The John, Abel l

Mfg. Co. v. McGuire (1901), 13 Man. L.R. 454 ; Watson v .

Sample (1899), 12 Man. L.R . 373 .

Mayers, in reply, referred to Dolliver v. St. Joseph Insuranc e

Co . (1880), 128 Mass. 315 and Manchester Trust v . Furness

(1895), 2 Q.B . 539 at p . 545.
Cur. adv. 'cult .

5th January, 1926 .
MACDONALD ,

MACDONALD, C .J.A. : The plaintiff bought, under a con-

	

O.J .A .
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ditional sale agreement, an automobile from the defendant, an d
after paying a large part of the purchase price made default in
the payment of the balance, whereupon the defendant retoo k

possession of the car and resold it at a price which left a balance
of several hundred dollars over and above the sum to which unde r
the contract, the defendant was entitled. The defendant has

pocketed this sum and refuses to account to the plaintiff therefor .

The Conditional Sales Act, Cap. 44, R.S.B.0 1924, which

was passed in 1922, differs from the older Acts in one particular,

which is of importance here. It prohibits a vendor from claim-
ing for a deficiency unless he has given the vendee notice of th e

proposed resale. It will be useful first to notice the provision s

of the contract . It provides (1) for retaking on default ; (2 )

for resale ;

	

(3) for appropriation of the price to the debt ; (4)
for payment by the vendee of any deficiency . It is admitted

in this case that there was default ; that there was no notice t o
the vendee of the intention to resell ; that the resale took place ,
and that a larger sum than the debt was realized .

Sawyer v. Pringle (1891), 18 A.R. 218, was relied upon in
MACDONALD,

C .J .A . argument by appellant 's counsel, the appellant being the defend-
ant in the action and having failed at the trial . In my opinion

that decision has no application to the facts of this case . The
agreement there did not contain a power of resale, and the Court
held that when the vendor resold he rescinded the contract, an d

therefore could not sue for any deficiency. The ratio decidend i

was founded on the fact that the sale was not in pursuance o f
the contract but in breach and rescission of it . Now in the case

at Bar the resale was authorized by the contract and there was a

clause as above mentioned authorizing appropriation of the pur-
chase-money to the debt and an agreement to pay the deficiency ,
if any. Said section 10 does not make any part of the contrac t

illegal, it merely provides that the vendor may at his optio n
abandon any right to claim a deficiency ; if he should give notic e
of sale he could claim the deficiency but not otherwise .

No case has been cited in which the exact point in questio n

here has been decided. There would have been no difficult y
about the case if the vendor had served the notice which the

statute requires him to if he should desire to claim a deficiency .

490
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There is, however, an abundance of authority for the statement cow of
APPEAL

that where a debtor authorizes a creditor to sell a security for a

	

—

debt, which is what the defendants held and have so desig- 1926

nated in their agreement, and there is a balance left after the Jan . 5 .

debt has been satisfied, the vendor holds that balance for the CHA N

vendee and must account to him for it .

	

v.
C . C . MOTOR

Now while a conditional sale agreement is not called a mort- SALES LTD .

gage it is such in effect, and is recognized, I think, by the statut e

as having, at least, the character of such ; a time is fixed by th e

statute for ,redemption. A distinction was sought to be mad e

between an agreement of this sort and a mortgage in that the `

vendor here never parted with the property in the goods but the

distinction is merely artificial . If he had parted with the
property in the goods to the seller and the seller had reassigned

that property to the vendor, the result would be exactly the sam e

as it is now. When a mortgage is given, the mortgagor transfer s
the legal estate to the mortgagee, and before the intervention of MACDONALD,

the Court of Chancery, unless the mortgagor should pay the debt
C .J .A .

on the day named, he lost his property.

In Forsyth v. The Imperial Guarantee and Accident Ins . Co .

of Canada (1925), [ante, p. 253] ; 3 W.W.R. 669, this Court

held that a purchaser under a conditional sale agreement wa s
an owner of the property ; he was an owner subject to a charge ;
in other words, the vendor held the title to the goods only a s
security for a debt .

This being so, the question might arise as to what is the con-

struction which ought to be put upon that section of the Ac t
which gives the buyer 20 days within which to redeem hi s

property . If default be made in redeeming, is it to be regarded

as a statutory foreclosure ? I suggested that to the appellant' s
counsel on the argument, but he declined to take that position .
The question is an important one and I do not propose to decid e

it in the absence of argument . The result is that the appeal
should be dismissed and the judgment below affirmed, with cost s
here and below.

MARTIN, J .A . : By an agreement in writing between the
parties the defendant (appellant) being the owner of a certain MARTIN, J .A.

motor-car entered into "a contract of conditional sale" (as the
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coma of agreement describes it) thereof to the plaintiff (respondent) upo nAPPEAL

payment of instalments of the purchase-money secured by con-
1926 current promissory notes of the plaintiff, and subject to certai n

Jan . 5 . "terms and conditions" of which the following are of primary

CHAN importance :
v .

	

"2 . Said property [motor-car] and all parts and accessories added
C. C . MOTOR thereto either as additions thereto or in substitution for existing parts o r
SALES LTD .

accessories, is now and shall remain the absolute property of the vendo r
until after full and complete payment of the purchase price therefor .

"3. That on full payment of said promissory notes (or renewals) prin-

cipal and interest according to their terms, the title to said property shal l

,vest in said purchaser .

"4. The said property and every part thereof at all times while out o f

the possession of said vendor shall be at the risk of said purchaser, and

all loss or damage of said property or any part thereof shall be borne b y

said purchaser, and no such loss or damage shall operate to extinguish o r
diminish any liability upon said notes .

"5. The purchaser shall at all times while the said property is in his

possession have the right to use the same for such legal uses and purpose s
as are expressly set out in clause one hereof, but not otherwise ."

Subsequent clauses provided that time was of the essence of
the contract and that upon default in payment ,

"11	 the said vendor may at once take possession of said

MARTIN, J.A . automobile and said parts, devices, tools and equipment wherever the sam e
may be, and sell said automobile and said parts, devices, tools and equip-
ment and the whole thereof, as provided by law.

"12 . The purchaser agrees to pay any deficiency that may remain after

the application of the proceeds of any sale hereunder to the payment of sai d
indebtedness or any judgment obtained thereon . "

Upon default being made in certain stipulated payments th e
defendant retook possession of the car and later sold it for a su m
which was considerably in excess of the payments due under th e
original conditional sale contract and the plaintiff sued to compe l
the defendant to "account to the plaintiff for the profit made on
the resale of the said motor-car" and the learned judge below
gave judgment in his favour for $532 .78 .

This being a "conditional sale" contract to which the Con-
ditional Sales Act, Cap. 44, R.S.B.C. 1924, applies and which ,
by sections 2 and 10 thereof, introduces some modifications an d
alterations in contracts of this description between "buyer" an d
"seller" as defined therein, it is well to understand exactly wha t
the contractual relationship was, so far as material, before the
Act, and in so doing it is essential to keep in mind the peculiar
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C . C . MOTOR
contract depend upon a contingency ."

	

SALES LTD.

It may, I think, be taken as settled ever since that unques-

tioned decision of the Court of Appeal in Ontario in Sawyer v .

Pringle (1891), 18 A.R. 218, that where the agreement (whic h

"cannot properly be called a `contract of sale ' ," pp. 221, 227 )

provides that the title to the goods shall not pass to the purchase r

and that upon default the vendor may resume possession, but

omits any provision for a resale, then when possession is retake n

and the goods resold the contract is rescinded and the vendor

cannot sue the original purchaser for any deficiency : Osier, J .A .

puts the situation thus, at pp . 231-2 :

"The defendant then having made default the plaintiffs sold to some one

else the specific article which they had agreed in the happening of a certai n

event to sell to him, and the consequence is, that they have by that ac t

deprived themselves of the power of ever carrying out their agreement MARTIN, J.A.
with him .

"Still they contend that he must carry out the agreement on his part ,

and pay them the price, though he can never get the property in or posses-

sion of the thing he agreed to buy.

"We are in danger of being misled by a false analogy if we compare thi s

ease to one in which there has been an actual sale, and then a resale by the

unpaid vendor, who sells the goods qua pledgee, as being the property of,

and as though they had been pawned to him by, the vendee. The case, on

the contrary, is one where there is an express contract which governs the

rights of the parties, and in which the plaintiffs have been careful t o

exclude the possibility of the goods being treated for any purpose as th e

goods of the defendant, until the price shall have been paid . . . .

"It does not lie in their [plaintiffs'] mouths to say that the sale was a

tortious one, or a sale of the defendant's goods, if the property was not th e

defendant's, and the plaintiffs were careful to stipulate that it should not

be his until payment of the price, then the subsequent sale was not wrongful ,

being one of the plaintiffs' own property ."

And also, as Burton, J .A. says on p . 227 :

"Where, however, there is such reservation to resell on default, and th e

vendor exercises that right, it operates as a rescission of the original sale ;

and this rule applies whether the goods are from the first in the possessio n

of the vendor or are retaken from the purchaser after their delivery to him ."

general nature of the agreement in question, which is well and OOURT OF
APPEAL

clearly defined in Story on Sales, par. 246 :

	

—
"A conditional contract of sale differs from a purely executory contract

	

1926

in this particular, that an executory contract is absolutely to sell at a

	

Jan . 5 .
future time, and a conditional contract is conditionally to sell . In the one

ease the performance of the contract is suspended and transferred to a

	

CHA N

future time ; in the other case the very existence and performance of the

	

V.
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COURT OF

	

And the next stage, or aspect, of the matter is reached andAPPEAL
considered by Chief Justice Hagarty, at p . 222, thus :

1926

	

"Where the contract contains this term as to resuming possession, we

Jan . 5,

	

generally find this followed by a power given to the vendors to sell th e
	 chattel, either with or without notice, and to credit the proposed purchase r

CHAN

	

with the proceeds realized from the sale, leaving him expressly liable fo r
v.

	

any difference between that and the contract price .
C . C . MOTOR

	

In such a case the contract would undoubtedly not be rescinded .
"If the plaintiffs here had merely exercised their right to resume posses-

sion and had then retained the machine ready for the defendant on ful l
payment, it would also clearly remain in force. "

The present contract contains in substance the above "term "
and "power" of resale and the right, but not the obligation, t o
recover the deficiency in the price if the purchaser does not pa y
the same if required by the vendor so to do. None of the
members of the Court agreed with the dissenting opinion o f
Maclennan, J.A., that the relationship of mortgagor and mort-
gagee had been established by the agreement before them . In
the opinion of Burton, J .A., the vendor had the right to sell th e
property—it being always his own property until the condition s
were fulfilled—when he resumed possession of it, and thus view s

MARTIN, J.A . that situation, p . 228 :
"There seems to me to be a wide difference between the present case an d

those in which without authority the vendor has sold the purchaser' s
property. In such a case the purchaser has a remedy but what remed y
would the defendant [purchaser] here have if this defence cannot be main-

tained? The property is not his ; he can have no action for the conversion

of property which belonged to the plaintiffs ; by resuming possession they
were within their rights ; from that time they held it in security for th e

payment of the debt, and ready, presumably, for delivery to the defendant ,
if they still desired to hold him to his contract, on payment of that debt ;
but being their property, they had the legal power to sell ; when, therefore,

the defendant became aware that the plaintiffs had elected to sell it, he
was entitled to believe that they had elected to abandon this contract, an d
he had, I think, a clear right to acquiesce in that and do so also .

"If the plaintiffs desired to hold the defendant to his contract, they wer e
bound to hold the machine for delivery to him on payment ; when they
disabled themselves from doing so, the defendant was, I think, entitled t o
repudiate the contract also . "

And Osier, J .A. says, pp . 230-31 :
"Here the agreement between the parties is an executory one ; merely a

contract, as Lord Blackburn says, to transfer the property in consideratio n
of the purchaser actually paying the price and not merely of his engage-

ment to do so : Blackburn on Sale, 2nd Ed ., p . 171 . No interest in the
subject-matter was vested in or could be acquired by the defendant unti l

SALES LTD .
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payment of the price in the stipulated manner . The temporary or revocable COURT OF

character of the possession which the defendant acquired under the agree- APPEAL

ment can, it appears to me, make no difference in this respect. It
was 1926

collateral to the main object of the agreement, and may therefore be dis -

regarded in considering the rights of the parties in the events which subse-

	

Jan . 5 .

quently happened . In other words, I think the case must be looked at a s

if the possession had always remained with the vendor ."

	

CxAN

MOTORIn Arnold v . Playter (1892), 22 Ont . 608, Chancellor Boyd C . C . MOTOR

considered a case where the right to resell after repossession upon
SALES LTD .

default was reserved in the conditional agreement but there wa s

no provision that the purchase-money was to be applied pro tanto

on the overdue price or that the purchaser was to remain liabl e

for any deficiency and applying Sawyer v . Pringle he construed

the agreement thus (pp. 610-11) :
"This kind of contract is said, by the Court of Appeal, to mean : pay the

price and get the machine (both possession and property) ; but till you

pay, the machine is ours (the vendors), it is our property—we can tak e

possession, and we have the right to sell, because it is our property . The

permission to sell, therefore, is immaterial—it expresses the right in la w

which the vendor has by virtue of the property and the resumption o f

possession ; and it would seem not to add any ingredient which essentially

differs the case from Sawyer v . Pringle . As said by Mr . Justice Burton, the

election to sell was an election to abandon the contract by the vendors ;

whereupon the vendees acquired a clear right to abandon it also ; or rather ,

I suppose, to treat it as abandoned .

	

MARTIN,

	

J .A .
"That was the first point of distinction alleged by Mr . Hoyles : the

expression of a right to sell, which, as I have said, does not appear to carr y

the case far enough to exempt it from the law of Sawyer v. Pringle. "

It will be noted that he adopts the view of Burton, J.A. that

the vendor possessed the right of election to "abandon" the con -

tract by reselling what was always his own property till com-
pletely paid for .

The principle of Sawyer v . Pringle was inversely affirmed b y
the Full Court of Manitoba in Watson v. Sample (1899), 12

Man. L.R . 373 (wherein the right to sell and recover any defi-
ciency was reserved), the Court saying, p . 378 :

"As it was the express agreement of the parties that the defendant shoul d

remain liable for the balance after the credit of the proceeds of the sale ,

it cannot be held that the contract had been rescinded by the resale of th e

machine; and the County Court judge was right in holding that th e

defence of a failure of consideration could not be supported : Sawyer v .
Pringle [ (1891)1, 18 A.R . 218 . "

In The John Abell Mfg . Co . v. McGuire (1901), 13 Man.
L.R. 454, the reasoning of the decisions in the Sawyer and
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COURT of Watson Mfg. Co . cases was applied by Dubuc, J . to materia l
APPEAL

circumstances which were essentially the same as in the Watson
1926

	

case ; and at p. 460, he expresses the opinion, that after the
Jan . 5 . vendor has retaken possession there is "plausible reason" for

CxAx

	

deeming him "to be in the position of a mortgagee in possession, "
v.

	

but he gives no authority or reasons in support of that view, an d
C. C . MOTOR
SALES LTD . therefore, with all respect, this Court of Appeal should not, I

think, attach weight to it ; the decision of Lamont, J ., in The
American Abell Engine and Threshing Company, Limited v .
1Leidenwilt et al . (1911), 4 Sask. L.R. 388 is on another point .

It was submitted that the effect of the agreement herein is t o
create the relationship of mortgagor and mortgagee between th e
vendor and purchaser, and if that is its legal effect then th e
judgment should be sustained. This raises a very important
question, and no Canadian or English case exactly in point ha s
been cited to us, but there are, fortunately, decisions of a very
high tribunal which are of great assistance and are always
treated by the Privy Council and House of Lords with "very
great respect"—I refer to the judgments of the Supreme Cour t
of the United States in the following cases : first, fiery f o rd v .

MARTIN, J .A . Davis (1880), 102 U.S. 235, wherein a question arose as to
whether or no certain railroad cars in the possession of a railway
company were liable to be seized in execution by a judgmen t
creditor of the company, or were not exigible as being the prop-
erty of the Jackson Shop Car Company which had delivere d
them into the possession of the railway company under a written
agreement which, it was submitted, constituted either a leas e
or a conditional sale and not a mortgage. The point is thu s
stated in the judgment (p. 243) :

"The correct determination of this case depends altogether upon the con-

struction that must be given to the contract between the Jackson & Shar p
Company and the railroad company, against which the defendants below
recovered their judgment and obtained their execution. If that contract

was a mere lease of the ears to the railroad company. or if it was only a
conditional sale, which did not pass the ownership until the conditio n
should be performed, the property was not subject to levy and sale under
execution at the suit of the defendant against the company . But, if, on the

other hand, the title passed by the contract, and what was reserved by th e
Jackson & Sharp Company was a lien or security for the payment of th e
price, or what is called sometimes a mortgage back to the vendors . the car s
were subject to levy and sale as the property of the railroad company ."
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The Court after elaborately considering all the terms of the COURT of
APPEALcontract reached the conclusion that, p . 246 :

"In view of these provisions, we can come to no other conclusion than

	

192 6
that it was the intention of the parties, manifested by the agreement, the

	

Jan . 5 .
ownership of the cars should pass at once to the railroad company in con -	
sideration of their becoming debtors for the price . Notwithstanding the

	

CHAP?
efforts to cover up the real nature of the contract, its substance was an

	

v.
hypothecation of the cars to secure a debt due to the vendors for the price C . C . MOTOR

of a sale."

	

SALES LTD.

And went on to say :
"This was in no sense a conditional sale. This giving the property as a

security for the payment of a debt is the very essence of a mortgage which
has no existence in a case of conditional sale . "

This language is most significant in drawing the sharp an d
fundamental distinction between the two transactions, viz . ,
unless it can be held that the property was "given . . . as
a security for the payment of a debt" it is not a mortgage .

The same question came up, six years later, before the sam e
Court in Harkness v. Russell (1886), 118 U .S. 663, on a con-
ditional sale agreement which is in all essential respects the sam e
as that before us the material point raised being thus stated by
the Court in its judgment, pp . 666-7 :

"The first question to be considered is, whether the transaction in ques -
tion was a conditional sale or a mortgage ; that is, whether it was a mere

MAxTSa, J .A .

agreement to sell upon a condition to be performed, or an absolute sale ,

with a reservation of a lien or mortgage to secure the purchase-money. If
it was the latter, it is conceded that the lien or mortgage was void a s
against third persons because not verified by affidavit and not recorded a s
required by the law of Idaho . But, so far as words and the express intent
of the parties can go, it is perfectly evident that it was not an absolut e
sale, but only an agreement to sell upon condition that the purchaser s
should pay their notes at maturity . The language is : `The express con-

dition of this transaction is such that the title . . . does not pass
. . . until this note and interest shall have been paid in full .' If the
vendees should fail in this, or if the vendors should deem themselves insecur e
before the maturity of the notes, the latter were authorized to reposses s
themselves of the machinery, and credit the then value of it, or the pro-

ceeds of it if they should sell it, upon the unpaid notes . If this did no t
pay the notes, the balance was still to be paid by the makers by way o f
`damages and rental for said machinery .' . . . It cannot be said,

therefore, that the stipulations of the contract were inconsistent with, or
repugnant to, what the parties declared their intention to be, namely, t o
make an executory and conditional contract of sale. Such contracts are
well known in the law and often recognized ; and when free from any
fraudulent intent are not repugnant to any principle of justice or equity ,

32
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SALES LTD. Blackburn on Sales, 152. And it is subsequently added, that `the partie s

may indicate an intention, by their agreement, to make any conditio n

precedent to the vesting of the property, and, if they do so, their intentio n

is fulfilled."'

The Court proceeded to consider many authorities and says ,

p . 672, in affirming and quoting "an able opinion delivered b y

Mr. Justice Bigelow, " that :
" `All the cases turn on the principle that the compliance with the con-

ditions of sale and delivery is, by the terms of the contract, precedent to

the transfer of the property from the vendor to the vendee . The vendee i n

such cases acquires no property in the goods . He is only a bailee for a

specific purpose . The delivery which in ordinary cases passes the title t o

the vendee must take effect according to the agreement of the parties, and

can operate to vest the property only when the contingency contemplated

by the contract arises . The vendee, therefore, in such cases, having no titl e

to the property, can pass none to others . He has only a bare right o f

possession ; and those who claim under him, either as creditors or pur-

chasers, can acquire no higher or better title . Such is the necessary result
MARTIti, J .A.

of carrying into effect the intention of the parties to a conditional sale and

delivery. Any other rule would be equivalent to the denial of the validity

of such contracts . But they certainly violate no rule of law, nor are they

contrary to sound policy.'"

The Court, at p . 681, considered its previous decision in th e

Heryf ord case, supra, and pointed out the effect of it thus :
"The whole residue of the opinion is occupied with the discussion of the

true construction of the contract, and, as we have stated, the conclusion

was reached that it was not really a lease, nor a conditional sale, but a n

absolute sale, with the reservation of a lien or security for the payment o f

the price . This ended the case ; for, thus interpreted, the instrumen t

inured as a mortgage in favour of the vendors, and ought to have bee n

recorded in order to protect them against third persons . "

The judgment thus concludes, pp . 681-2 :
"It is only necessary to add that there is nothing either in the statut e

or adjudged law of Idaho to prevent, in this case, the operation of th e

general rule, which we consider to be established by overwhelming authority ,

namely, that, in the absence of fraud, an agreement for a conditional sale

is good and valid, as well against third persons as against the parties t o

the transaction ; and the further rule, that a bailee of personal propert y
cannot convey the title, or subject it to execution for his own debts, unti l

the condition on which the agreement to sell was made has been performed . "

COURT OF even though possession of the property be given to the proposed purchaser .
APPEAL The rule is formulated in the text-books and in many adjudged cases. In

Lord Blackburn's Treatise on the Contract of Sale, published forty year s
1926

	

ago, two rules are laid down as established : (1) That where by the agree -

Jan . 5 .

	

ment the vendor is to do anything to the goods before delivery, it is a con-

dition precedent to the vesting of the property . (2) That where anythin g

CLAN

	

remains to be done to the goods for ascertaining the price, such as weighing,

ro '

	

testing, Re ., this is a condition precedent to the transfer of the property .
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In the case at Bar there is no suggestion of any fraud or that cJURT OF
APPEAL

the transaction is not in all respects genuine and devoid of sham :

	

—

the language, indeed, is stronger, if that were necessary, in 192 6

favour of the vendor because the agreement declares that the Jan . 5 .

motor-car "is now and shall remain the absolute property of the CHA N

vendor until after full and complete payment of the purchase

	

v.
C . C . :MOTOR

price therefor" and it is further declared "that time shall be SALES LTD.

material and of the essence thereof ."

Then in Wm. W. Bierce, L'd. v. Hutchins (1907), 205 U.S .

340, the same Court considered a conditional agreement (p .

344) for sale of railway equipment which contained provision s

respecting delivery and possession that in the circumstances wer e
submitted to be inconsistent with the vendor's retention of title,

and the Court, pp . 347-8, made the following instructive genera l

observations :
"There remains the question whether the sale was conditional . Such sale s

sometimes are regulated by statute and put more or less on the footing o f

mortgages . With the development of its effects there has been some reaction

against the Benthamite doctrine of absolute freedom of contract . But

Courts are not Legislatures and are not at liberty to invent and apply

specific regulations according to their notions of convenience. In the absenc e

of a statute their only duty is to discover the meaning of the contract and

to enforce it, without a leaning in either direction, when, as in the present
MARTIN, J .A.

case, the parties stood on an equal footing and were free to do what the y

chose."

And proceeded to say :
"The contract says in terms that it is conditional and that the goods

are to remain the property of the seller until payment of the note give n

for the price . This stipulation was perfectly lawful . Harkness v . Russel l

[ (1886) ], 118 U .S . 663 . So that the only question is whether any other

provision of the contract is inconsistent with this one or qualifies an d

explains it as intended to do less than it purports to do when taken alone . "

In considering the contract the Court held that neither th e
laying of the rails supplied thereunder nor the taking of firs t

mortgage bonds of the purchaser as additional security detracted
from its true character as a conditional sale as that was merel y

a way of "exacting an interest . . . to save the vendor' s

rights." The judgment thus concludes :
"Of course the absolute liability for the price, and putting that liabilit y

in the form of a note, are consistent with the retention of title until the

note is paid . Parties can agree to pay the value of goods upon what con-

sideration they please, White v. Solomon [ (1895) ], 164 Massachusetts, 516,
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COURT OF and when a purchaser has possession and the right to gain the title b y
APPEAL payment, he cannot complain of a bargain by which he binds himself to pa y

and is not to get the title until he does . "
1926

	

This expression of the entire freedom of contract at commo n
Jan. 5 . law on the part of the owner of goods to dispose of them on suc h
CHAN

	

terms only as he may see fit, is in accord with our law as lai d
v.

	

down by the Privy Council in National Phonograph Company o f
SALES LTD . Australia, Limited v. Mende (1911), A.C . 336, wherein their

Lordships say at p . 347 :
"To begin with, the general principle, that is to say, the principle applic-

able to ordinary goods bought and sold, is not here in question . The owner

may use and dispose of these as he thinks fit . He may have made a certai n

contract with the person from whom he bought, and to such a contract h e

must answer ."

The result of these decisions is that, unless the conditional

sale in question has been so "regulated by statute" as to be "pu t

more or less on the footing of mortgages" its nature has not bee n
changed .

I turn then to a consideration of our said Conditional Sales

Act and at the outset it is to be observed that the Act as a whol e
is opposed to the view that conditional sales contracts, so called ,

create mortgage relations because if they did then there was n o

MARTIN, J .A . occasion for most, at least, of its provisions for the situatio n
would be fully governed by ordinary equitable principles, which

would provide an adequate remedy for any inequitable condition s
that might arise. But on the contrary, said section 2 recognize s
the peculiar situation which the parties have deliberately create d
by their special agreement that delivery and possession shall no t

divest the owner of any portion of his property till complete
performance, by payment or otherwise, by the purchaser . In
order, e .g., to protect creditors without notice and subsequen t
purchasers or mortgagees in good faith from being misled or
prejudiced by apparent ownership consequent upon possessio n
section 3 provides that the original seller (as defined by sectio n
2), i .e ., the real owner, shall lose all rights against them under
his special agreement unless he files a copy of it with the desig -
nated "proper officer," failing which "the buyer shall notwith-
standing such provision (in the conditional contract) be deeme d
as against such persons the owner of the goods ." It is important
to note that as between the parties to the agreement no chang e

C . C . MOTOR
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in the deeming of their true relationship occurs, they being left
to their contract . Section 4 effects a similar change as regard s
goods resold by the purchaser "in the ordinary course of hi s
business" in accordance with the express or implied consent o f
the original vendor, in which case "the property in the good s
shall pass to the purchasers [by resale] notwithstanding th e
other provisions of this Act . " Section 12 is also significant i n
that it recognizes the right of the original seller to the goods eve n
when they become fixtures, viz. :

"12 . If the goods have been affixed to realty they shall remain subjec t

to the rights of the seller as fully as they were before being so affixed, but

the owner of such realty, or any purchaser, lessee, mortgagee, or tenant, o r

other encumbrancer thereof, shall have the right as against the seller t o

redeem the goods upon payment of the amount owing on them . "

These provisions are all radically inconsistent with the view
that the interest of a purchaser is that of a mortgagor ; if, e .g . ,
the goods were held by the purchaser in that capacity they woul d

be exigible under fi . fa . as the decisions above cited declare .

So far everything in the Act supports the transaction as a n
ordinary conditional sale contract . But section 10 is relied upon

as effecting the transformation from a naked bailee to a mort-
gagor, whose position, it has been seen, is in its "very essence"

different, so it requires careful consideration, and after havin g

given it I am of the opinion that, with every respect, it has only
the effect of substantially modifying the peculiar contractua l
relationship in two substantial particulars, viz ., that it compel s
the seller after retaking possession to retain the goods for 2 0
days before reselling them during which time the purchaser may
redeem upon payment of the balance of the contract price an d

costs, or upon due performance or tender of the "condition upon
which the property in the goods is to vest in the buyer," failing
which redemption (and subject to the giving of a certain notice
in a certain event) the seller may resell by private sale or publi c
auction. As to this provision I am unable to see how it changes
the nature of the original contract . It simply, in broad effect ,

confers a special right to redeem within a limited time durin g
which it stays the hand of the purchaser for 20 days before he
exercises his legal right to resell at once, in case he should elec t
to adopt that course, instead of, e.g ., keeping his own property

COURT OF
APPEAL

192 6

Jan . 5 .

CHA N
V.

C . C . MOTO R
SALES LTD.

MARTIN, J .A .
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DUET OF (as it is in law) for his own use, or leaving it to another person
APPEAL

who might wish to get possession of it and use it on a hiring
1926

	

agreement : this right, be it noted, to use the property himsel f

Jan . 5 . or lease it, is not affected by the provisions of subsection (2 )

CHAN

	

which, needlessly, because he had it already, authorizes him t o

v .

	

sell after the 20 days, nor does it purport to interfere with hi s
C. C . MOTOR
SALES LTD .

.
right, in my opinion, to keep the entire proceeds of the resale o

f his own property.
The second substantial modification is contained in sub-

section (3) :
"(3) If the price of the goods exceeds thirty dollars and the selle r

intends to look to the buyer for any deficiency on a resale, the goods shal l

not be resold until after notice in writing of the intended sale has bee n

given to the buyer . "

This comes into operation only when the seller "intends t o

look to the buyer for any deficiency on a resale, " and the effect

is to deprive the seller of the right to call upon the buyer for a

deficiency even when that right is reserved in the contract, unles s

he gives the prescribed statutory notice. Such a provision i s

clearly, to my mind, not an alteration in the nature of the con -

tractual relation of the parties in the true sense but the arbitrar y

MARTIN, J .A.
Placing of a fetter upon an otherwise unfettered right of th e

seller conferred by the contract : in other words one of his rights

is restricted in its exercise . That ,the whole section 10 i s

regarded as an imperative curtailment of certain of the seller ' s

rights is indicated by subsection (7) thereof, which declares tha t

"this section shall apply notwithstanding any agreement to th e

contrary." In the case at Bar no such notice was given an d

therefore when the vendor proceeded to resell his property i n

the absence of it that was an "election," as Burton, J .A., and

Chancellor Boyd put it, supra, of his intention to abandon his

claim for any deficiency should the resale (auction or private, as

the case might be) not realize then, or later if on instalments ,

the expected price necessary to bring the proceeds thereof up to

the original sale price : that is the risk the vendor must be pre -

pared to take if he elects to sell without said notice . But if,

having elected to take that risk, he does resell his own property ,

I am unable to perceive upon what principle he is to be deprived

of the full proceeds of the sale where, as unquestionably is the
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case herein, the original conditional sale is a bona fide trans- COURT OF

action.

	

APPEA L

Viewing the said Act as a whole it is clear, to me at least,

	

1926

that while expressly recognizing and preserving the peculiar Jan . 5 .

situation created by conditional sale contracts, and also their

	

CHA N

special nature, it provides a remedy both for the protection of

	

v
C . C . MOTOR

the public and the parties themselves against some hardships at SALES LTD .

least which had arisen out of the enforcement of such specia l
rights : there is not the slightest indication, but the reverse, of
any intention to alter the true nature of such contracts which
have much to commend them because they afford a means by
which industrious persons without capital or sureties may on
their own credit acquire, after a relatively small cash deposit ,
the possession and use of valuable goods which enable them to
make a living and a profit according to their capacity ; the rea l
consideration for such a special contract is the said possessio n
and use on the buyer 's (as defined by section 2) part and
adequate protection for the owner, pending full payment, by hi s
retention in its entirety of his title to his property . Upon this
sensible basis innumerable transactions in the ordinary cours e
of plain and simple business occur daily throughout Canada, MARTIN, J.A.

and it would be, in my opinion, a mistake to attempt to hamper
them by the introduction of complicated or elaborate equitable
principles which are neither appropriate nor necessary in the
circumstances . And if the Court is to embark upon the trouble d
sea of equity in every day sales of ordinary goods it is difficul t
to see what harbour it will reach because, e .g., if it is equitabl e
that the seller should be compelled to account to the buyer fo r
any surplus over the original price after resale (even where h e
elects, as here, not to hold the buyer liable for any deficiency and
accepts the risk of ultimate realization) then on the other han d
it would be fully as equitable to require the buyer to account t o
the seller for the profits he had made during the time he had the
use and possession of a valuable property . If, for example, the
buyer were to acquire upon such conditions a valuable painting
and make a handsome profit from its exhibition and yet neglec t
to pay the notes and instalments due upon the contract for i t
and finally, having dissipated such profits which were more than
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COURT OF sufficient to pay the full price, allow the picture to be retake n
APPEAL

by the seller, would it then be equitable to allow him to call upo n
1926 the seller to account to him for any surplus upon the resale i n

Jan . 5. the absence of any clause to that effect, without requiring the

CHAN

	

buyer to account in the slightest degree for the profits he had

v.

	

made by means of the use and possession of the seller's property
C. C . MOTOR of which and its profits he had been deprived pending paymen t
SALES LTD .

under the contract ? I do not think it would . And the same
reasoning would apply to the case of a race horse so acquire d

and winning large and profitable stakes which were not applie d

upon the conditional contract, and many other instances migh t

easily be illustrated if necessary .
I am therefore of opinion that no ground has been shown t o

exist for regarding this transaction other than as an ordinar y

business one under a conditional contract into which the relation

of mortgagor and mortgagee does not enter .

We were referred to an expression in the judgment of th e

Saskatchewan Court of Appeal in Toth v. Hilkevics (1918), 1

W.W.R. 905, wherein it was said, p . 907, that the plaintiff who

resold a horse under a lien note should not be permitted to make

a profit to himself upon the expenses of a resale, the Court givin g

MARTIN, J .A . as its reason, "because he stands very much in the position of a

trustee" : I should have thought it could have been put on a

simpler and elementary ground, but in any event seeing that

neither the circumstances nor the terms of the contract are se t

out in the report or judgment, the main appeal being on anothe r

point, the decision is of no weight or application to the case

at Bar.
Some argument was addressed to us upon the meaning of the

language above quoted authorizing the vendor to resell "as pro-
vided by law," but I do not think anything turns upon that, an d

it would mean nothing more than to exercise the rights h e
possessed according to law whether they were declared (pro-

vided) by statute or by common law as declared (interpreted )

by the Courts .
Some reliance was placed upon certain decisions upon insur-

ance policies and in particular our recent one in Forsyth v. The

Imperial Guarantee and Accident Ins . Co. of Canada (1925),
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[ante, p . 253] ; 3 W.W.R. 669, but these, to my mind, COURT OF
APPEAL

have, with respect, no real application and are merely

	

—
"false analogies" as Osier, J .A ., supra, puts it .

	

In the

	

1926

Forsyth case in which the majority of this Court was not Jan. 5 .

free from doubt (and I should still like that question to

	

CHA N

go further) the Chief Justice made use of some general

	

v .

expressions upon the nature of conditional sale agreements but
C . MOTOR
SALES LTD ..

they were not shared by the rest of the Court which found itsel f
in a difficulty in endeavouring to apply the wide effect of th e

language employed by the Supreme Court of Canada in it s
decisions there cited. But that language was expressly confined
to an interpretation "within the meaning of the conditions o f
the policy" before the Court, and a perusal of the leading
American case of Dolliver v. St. Joseph Insurance Co.

(1880), 128 Mass . 315, upon which the Supreme . Court largely
relies in The Western Assurance Company v . Temple (1901) ,
31 S.C.R. 373, 375, shews that the American Court was also
careful to base its judgment "on the peculiar language of th e
policy sued on," which is wholly different from the contract at

MARTIN, J .A.

Bar ; and this Court likewise in the Forsyth case based it s
judgment upon the language of the policy before interpreting it
as best it might in the light of the controlling expressions of th e
Supreme Court so far as applicable on the different facts as my
brother GALLIHER pointed out .

I might, for illustration, add that in the case of The Ash-

Temple Co. v. Wessels (1926) [ante, p. 424], wherein we ar e
giving judgment this day, there is to be found the usual claus e
when the seller takes the wise precaution to safeguard himself b y
stipulating that any surplus after the resale shall be paid to him .

It follows that, in my opinion, this appeal should be allowed .

GALLIHER, J .A. : Shortly, there is a provision in the lien
agreement that in case the purchaser fails to make payments a s
therein provided, the vendor may take possession of the auto-
mobile and sell same as provided by law and the purchaser
agrees to pay any deficiency that may remain after the proceed s
of such sale have been credited . The vendor retook possession
and retained the auto for the period of 20 days, and resold with-

OALLIIIER ,
J.A.
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out giving notice provided in section 10 of the Conditional Sale s

Act, R.S.B.C. 1924. Cap. 44, subsection (2) of section 10, i s

as follows :
" (2) When the goods are not redeemed within the period of twenty days,

and subject to the giving of the notice of sale prescribed by this section, th e

CHAN

	

seller may sell the goods, either by private sale or at public auction, at an y
V .

	

time after the expiration of that period ".

And subsection (3) is in these words :
" (3) If the price of the goods exceeds thirty dollars and the selle r

intends to look to the buyer for any deficiency on a resale, the goods shal l

not be resold until after notice in writing of the intended sale has been

given to the buyer . "

This is followed by subsection (4) setting out what th e
notice shall contain . The seller here has resold without giving

the notice, hence has debarred himself from looking to the pur-
chaser for any deficiency . If the plaintiff is right here ther e
was no deficiency, but a profit on the resale. Assuming there was
a profit, is the plaintiff entitled to it? That, in niy view ,

depends upon whether the vendor was selling under the agree-
ment or whether the agreement was at an end when he took

possession of the car . He certainly took possession under th e

agreement. The sale agreement contains a clause to this effect :
After default in payment the vendor may take possession an d
sell as provided by law, by law meaning as provided in R .S.B.C .
1924, Cap. 44, section 10 . I say meaning that because I think
that must be taken to be what was in the contemplation of th e
parties in using the expression in the agreement. And a further

provision is as follows : [Already set out in the judgment of
MARTIN, J .A.] .

After taking possession of the car the purchaser proceeded, a t
least, to this extent, under the statute—he retained the car fo r
20 days without attempting to dispose of it . In Watson v .

Sample (1899), 12 Man. L.R. 373 at p . 378, Bain, J., who
delivered the judgment of the Court, says :

"As it was the express agreement of the parties that the defendant [pur-

chaser ( should remain liable for the balance after the credit of the proceed s

of the sale, it cannot be held that the contract had been rescinded by th e

resale of the machine. "

There, as here, there was a power of sale in the agreement ;
there, as here, the right of the purchaser to have the proceeds
of the sale applied on the indebtedness . See also The America n

506
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1926

Jan . 5.

C . C . MOTOR
SALES LTD .

GALLIHER ,

J .A .
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Abell Engine and Threshing Company, Limited v . Weidenwilt COURT O F
APPEAL

et al . (1911), 4 Sask . L.R. 388. In The John Abell Mfg. Co .

v. McGuire (1901), 13 Man. L.R. 454, Dubuc, J . seems to 192 6

have thought that the vendor in retaking possession under the Jan . 5 .

terms of the agreement (as in this case) may be deemed to be in CHAP?

the position of a mortgagee in possession : see p . 460.

	

v
C . C . MOTO R

The point that gives me some difficulty is that no notice of the SALES LTD .

sale seems to have been given to the plaintiff . If the only effect
of the non-giving of notice is that the defendants have deprive d

themselves of a right to claim for a deficiency as provided in th e
agreement, then I have little difficulty, but if on the other hand ,
it has the effect of making it a sale not under the agreement, i t
might be held that such sale rescinded the agreement, and on

the one hand the plaintiff would not be liable for a deficiency
and on the other hand the defendants would not be called upon

to apply the proceeds of sale in extinguishment of the debt an d
pay over the surplus, if any, to the plaintiff . Section 10 of ou r
Conditional Sales Act is none too clear on the point ; for instance ,

section 10 (2) says, "when the goods are not redeemed withi n
the 20 days, subject to the giving of the notice prescribed by GALLIHER,

this section," and (10 (4) is the only notice so prescribed) the

	

J.A.

seller may sell the goods by private sale or public auction a t

any time after the expiration of the 20 days . Then follows
10 (3) which provides that where the goods exceed in value $30

the buyer has to give notice	 10 (4)—if he intends to claim for
deficiency . If section 10 (2) means that the seller may sell a t
any time after the 20 days, but subject to giving a notice unde r
10 (3), if he intends to claim for a deficiency, then if, as here ,
he does not intend to claim for a deficiency, no notice is necessar y
under 10 (2) . I think, perhaps, that is the effect of the whole

section .

Having repossessed themselves of the goods under the agree-
ment, and having retained them for the statutory period and (if
my interpretation of the statute is right) the sale which was
made here did not rescind the agreement, and the judgmen t
below should stand, if I can agree as I do with the dispositio n
made by the learned trial judge of the bills for repairs, etc. In
my view, therefore, the appeal should be dismissed .
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APPEAL
Co. J. was right upon full consideration of the terms of the con-

1926

	

ditional sale agreement, and the facts and circumstances sur -
Jan . 5 . rounding the sale made and the subsequent sale made by th e

CHAN

	

appellant, after default upon the part of the respondent . Para-

. C . MC MOTOR
graph 12 of the conditional sale agreement makes it plain, i f

SALES LTD . anything be needed to establish the equity of the respondent t o
the surplus moneys upon the resale. It reads as follows :
[Already set out in the judgment of MARTIN, J .A.] .

The situation, in effect, became that of mortgagor and mort-
gagee and the reciprocal right must be held to be in favour of
the respondent where a surplus is achieved on the resale an d

MCPHILLIPS that is the present case . "Equity regards the spirit and not th e
J.A.

letter." It would certainly be contrary to fair dealing that th e
respondent should not be entitled to the surplus moneys, i .e ., over
and above the amount due and payable under the conditiona l
sale agreement. The respondent cannot be prevented from
claiming accounts and payment of any surplus to him (Salt v .
Marquis of Northampton (1891), 61 L .J., Ch. 49 ; 65 L.T.
765 ; (1892), A.C . 1 ; Samuel v. Jarrah Timber and Wood-
Paving Corporation (1904), A.C. 323 ; 73 L.J ., Ch . 526 ; 90
L.T. 731) .

The judgment should be affirmed and the appeal dismissed .

MACDONALD, J.A. : The plaintiff purchased a touring car
from the defendant under a conditional contract and, after mak-
ing substantial payments, the defendant (default in two instal-

ments occurring) seized the car and more than 20 days thereafter
sold it for an amount in excess of the balance remaining due an d

MACDONALD, payable by the plaintiff. The plaintiff brought action to recover
J .A . this excess and obtained judgment . From that judgment the

defendant appeals. We have not been referred to any direct
authorities where, in the absence of a proviso in the agreemen t
itself covering the point, such excess on resale has been recovered .

It is material in determining the incidents of the conditional
sale agreement and the rights and obligations arising thereunde r
to refer to some of the terms of the contract . The vendor agree d
to sell and the purchaser to buy on certain conditions . It is not

COURT OF

	

MCPHILLIPS, J.A. : In my opinion the judgment of GRANT,
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a sale . The contract of sale is consummated only when the con- COURT OF
APPEAL

ditions are performed . In the meantime, the agreement is

executory. The car remained the property of the vendor until

	

1926

full payment of the purchase price, after which title would vest Jan. 5.

in the purchaser . In the meantime the plaintiff had a right to CHA N

its possession and use. On default in payments the vendor

	

v
C . C . MOTOR

might take possession of the car and sell it as provided for in SALES LTD .

the contract.

In the absence of any term requiring the original vendor t o
account for any excess received on a resale, I have difficulty in
conceiving upon what principle such excess may be recovered .
The contract itself and the Conditional Sales Act requiring a

notice of sale to be given, complying with certain formalities ,
covers the point of recovering from the original purchaser an y
deficiency on a resale . Neither the contract nor the Act, how -

ever, provides for the recovery by the original purchaser of an y
excess on resale .

It was submitted, on behalf of the plaintiff, that the con-

ditional agreement was not cancelled when the defendant seize d
the car and resold and that the vendor, in reselling, was actin g
under an existing contract and was in the same position as a MACDONALD ,

J .A .
mortgagee in possession accountable to the plaintiff . In other
words, upon retaking possession, he held the car as security fo r
a debt and, if he undertook to realize the amount due him b y
the sale of the repossessed article, he must account to the

original purchaser for any excess received over and above th e

indebtedness . This is applying equitable principles to a specifi c

contract . It is an attempt to spew that, as in the case of certain

instruments, where notwithstanding their form they may b e

treated as a mortgage, this contract should be similarly regarded.
It might be suggested that before the Conditional Sales Act, i t
would be necessary to complete this transaction to give a bill o f

sale of the chattel to the purchaser and take from him a chatte l

mortgage and that now the conditional sale agreement is i n

reality a combination of both instruments in one document carry-

ing with it all the incidents of the two, and all the consequence s

of a realization by sale under a chattel mortgage . I do not think



510

	

BRITISH COLUMBIA REPORTS.

	

[VoL.

COURT OF this suggestion tenable . As stated by Burton, J .A. in Sawyer
APPEAL

v . Pringle (1891), 18 A.R . 218 at pp . 226-7 :
1926

	

"If I could bring myself to the conclusion arrived at by one of my learne d

Jan. 5 .

	

brothers that the relationship of mortgagor and mortgagee existed between

	 these parties, I should probably have no difficulty in arriving at the same

CHAN

	

result as he has, but that, as it appears to me, is what they have studiously

v.

	

avoided . "
C .

Cr .MoT0R
The judgment in Sawyer v . Pringle by a strong Court has

SA

	

LTD .

been repeatedly followed and referred to and is instructive o n

the points involved in this appeal . While the action was brough t

by the vendor, after seizure and resale to recover the balance of

the original price, i .e ., the deficiency, yet the reasons for judg-
ment are in point in shewing the nature of the relationshi p

created by these conditional agreements and the incidents accom-

panying repossession and resale. Hagarty, C.J.O., at p. 221

says :
"This agreement cannot properly be called ` a contract of sale.' It is an

executory agreement for a future sale on performance of certain named con-

ditions by the defendant [ (i .e., purchaser )1 . "

Then, after referring to a judgment in the Supreme Cour t

of the United States in Harkness v. Russell (1886), 118 U.S .

663 the learned Chief Justice goes on to say at p . 224 :

MACDOxALn,
"A contract like that before us was held to be not a mortgage, but a n

J.A.

	

executory conditional sale . "

And again at p . 227, Burton, J.A. says :
"They have . . . refrained from making any absolute contract of

sale, reserving possession merely till payment, but have entered into a

peculiar contract under which no sale is to be considered as made until ful l

payment of the price."

And further, on the same page :
"Where there has been a sale, the authorities seem very clearly to estab-

lish that where there is no express reservation of a right to resell, such a

sale by the vendor is a mere tortious act for which the purchaser has hi s

remedy, but it has no effect as a rescission of the contract . Where, however ,

there is such reservation to resell on default, and the vendor exercises that

right, it operates as a rescission of the original sale ; and this rule applie s

whether the goods are from the first in the possession of the vendor or are

retaken from the purchaser after their delivery to him . "

Applying the foregoing principles to the case at Bar, wha t

follows ? We have a condition in the contract permitting resal e

on default and a resale was made . Such resale, therefore ,

rescinded the original agreement . It was at an end and no action

can be maintained by the plaintiff on the basis of an existing
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contract . The conditional agreement was necessarily terminate d
on resale because it was no longer possible to transfer to the
purchaser on tender of payment the subject matter of the sale.
Cases may arise when in the instrument there is no reservation
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192 6

Jan. 5 .

of the right to resell and a resale is made where an action may be

	

CHAN

maintained by the purchaser on the basis of an existing contract .

	

v .
C . C . MOTOR

In such case the unpaid vendor resells in the same way and SALES LTD .

accompanied by the same incidents as if the article were pledged
to secure the balance due. Where, however, there is a power o f
resale reserved in an agreement, purely executory, not yet con -
summated by the purchaser complying with the conditions, n o
property therein having passed to the original purchaser, the
plaintiff having only a promise, that if he performed the con-
ditions the vendor would sell and deliver the car, then upon
resale the conditional sale is rescinded, and the vendor sells no t
on behalf of the original purchaser ; he sells his own property
and need not account for the excess . See Benjamin on Sale ,
6th Ed., pp. 1073-4 :

"Two test questions may be put which, if answered in the negative, g o
far to shew that a seller by reselling rescinds the contract : 1 . Is the buyer MACDONALD,

still liable for the price? 2 . Is he entitled [as in this easel to any profits

	

J A •

realized ? The first question has been answered in the negative in Chinery
v. Viall (1860), 29 L .J., Ex . 1S0; and although there is no authority whic h

supplies an answer to the second, it is submitted that it also should b e
answered in the negative."

It follows that on the resale of the car, the defendant was sell-
ing his own property : the conditional agreement was at an en d
and the original purchaser cannot maintain this action or cal l
upon the defendant to account on the basis of mortgagor an d
mortgagee, a relationship which does not exist . And unless such
a relationship exists, no other equitable principles can be invoke d
to aid the plaintiff .

I would allow the appeal .

Appeal dismissed, Martin and Macdonald ,
JJ.A., dissenting .

Solicitors for appellant : McLellan & TVhite .
Solicitor for respondent : F. A . Jackson .
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THOMAS v. GALE ET AL .

1925

	

Commission—Company seeking loan—Introduction to financial houses

	

June 12 .

	

Agreement for loan effected—Change of company—Dividend declare d
by old company—No provision for debts—Liability of directors —

	

COURT OF

	

R.S .C . 1906, Cap . 79, Sec . 82 .
APPEAL

The Terminal Grain Company Limited was organized by the defendant s

Gale and Smith for the purpose of building a grain elevator in Van-

couver . On the election of directors, Gale was appointed president .

The Company obtained a lease from the Vancouver Harbour Commis-

sioners of a site on the waterfront for an elevator and on the 10th o f

August, 1923, the Board passed a resolution authorizing the presiden t

to negotiate and arrange for the raising of $1,000,000 or such sum a s

was necessary for the erection of an elevator ; that the moneys b e

raised either by the sale of debentures, or of preferred stock, or common

stock on such terms as he deemed expedient, to enter such financial

obligations on behalf of the company as he deemed expedient and tha t

for the said purpose he proceed to England or elsewhere at th e

Company's expense . Gale then interviewed the plaintiff who was a

broker and had just returned from England where he had been inter -

viewing financial houses on the question of Vancouver grain elevator s

and in consideration of the plaintiff introducing him to certain firms

in London he wrote him a letter on the 30th of August, 1923, agreein g

that "In the event of my being successful in raising the money required

for my project, from or through any of these concerns, I shall b e

pleased and do hereby agree, on behalf of the Terminal Grain Compan y

Limited, to protect you to the extent of two (2%) per cent. commissio n

on the amount of the money so raised, said commission to be paid t o

you as and when the money is received ." Gale then went to Londo n

with the letters of introduction and through them he met Sir Willia m

E. Nicholls of Spillers & Baker, Limited, and others . Later an agree-

ment was arrived at between Gale and Spillers for a loan to build a

two million bushel capacity elevator costing about $2,500,000 and tha t

the Terminal Grain Company Limited should transfer 70% of its stock

to Spillers, but Spillers stipulated that a lease for a larger site shoul d

be obtained and that a new company should be incorporated (in order

to protect them from undisclosed liabilities of the old company) of th e

same authorized capital. The new company was formed with the same

directors as the old Company and a new lease for a larger site was

obtained and the old company assigned all its rights to the new com-

pany in consideration of the allotment of all the share capital of the

new company . The shares were allotted to the old company and by

resolution of the old company the shares were paid as a dividend t o

the shareholders of the old company, but this was done in contemplation

of carrying out the agreement with Spillers, Gale receiving sufficient o f

192 6

Jan. 28 .

THOMA S
V .

GALE
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the shares to hand over 70% of the stock to Spillers when the agree-

ment was completed, the shareholders retaining 30% . Gale then went

to England and carried out his agreement with Spillers. In an action

to recover a commission of 2% of the moneys received by Gale it wa s
held that the plaintiff was entitled to 2% on all moneys received up t o

$1,000,000 and that the defendants Gale, Smith and Gurd were per-
sonally liable .

Held, on appeal, affirming the decision of GREGORY, J. in part (MACDONALD,
J .A . dissenting), that the plaintiff is entitled as against the Termina l

Grain Company Limited to a 2% commission on all moneys supplie d

or which may hereafter be supplied upon capital account unde r

Spillers's agreement.

Held, further, affirming the decision of GREGORY, J . (MARTIN, and

MACDONALD, JJ .A . dissenting), that the directors of the Terminal Grai n

Company Limited having declared and paid a dividend to their share -
holders which exhausted the capital of the company, without makin g

provision for existing debts of which the plaintiff's claim was one, wer e
personally liable for the plaintiff's claim under the provisions of section
82 of the Companies Act .

APPEAL by defendants from the decision of GREGORY, J. of
the 12th of June, 1925, in an action tried by him at Vancouve r
on the 4th to the 14th of May, 1925, to recover a 2% commission
on all moneys borrowed by the Vancouver Terminal Grain Com-

pany from Spillers Milling & Associated Industries Limited .
The plaintiff Thomas, a broker in Vancouver, visited Englan d
in March, 1923, and discussed the subject of grain elevators i n
Vancouver with Bertram Morgan and Edward Baker who wer e
directors of Spillers & Baker, Limited, also with A. D. Watts ,
managing director of The Canadian British Corporation ,
Limited. On his return to Vancouver in August, 1923, Thoma s
was approached by the defendant Gale and after a discussio n
on the question of elevators Thomas gave Mr. Gale letters o f
introduction to Bertram Morgan, Lord Invernairn, E . J. Smith
and six other financial corporations and Mr . Gale as presiden t
of the Terminal Grain Company Limited incorporated unde r
the Dominion Companies Act, addressed to Thomas the follow-
ing letter :

"Relative to the project of building grain elevators, etc ., in Vancouver ,

concerning which we have had several discussions, I beg to advise that I

shall be pleased to take advantage of the letters of introduction which you
have given me to the following persons and concerns : . . . .

"In the event of my being successful in raising the money required fo r

my project, from or through any of these concerns, I shall be pleased and

GREGORY, J .

192 5

June 12 .

COURT oP
APPEAL

1926

Jan . 28 .

THOMAS
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GREGORY, J . do hereby agree on behalf of the Terminal Grain Company Limited, t o
protect you to the extent of two (2%) per cent . commission on the amoun t

1925

	

of money so raised, said commission to be paid to you as and when the

June 12, money is received . I shall be pleased to shew you any and all communica-

tions or correspondence relating to the above matter.

COURT Of

	

"Thanking you for your kindness in this matter and trusting that ou r
APPEAL relationship shall prove of mutual benefit and satisfaction, I beg to remain,

1926

	

"Yours very truly,

Jan . 23 .

	

"( Sgd.) Terminal Grain Co., Ltd . .

"R . H. Gale, President . "

THOMAS

	

Gale then proceeded to England and shortly after he lef t

GALE A. D. Watts, managing director of The Canadian British Cor-

poration, Limited, called on the plaintiff in Vancouver and in

pursuance of his contract with Gale he caused Watts to cabl e

his company in England instructing its officials to meet Gal e
at Southampton and on behalf of the plaintiff introduce him t o

Sir William Nicholls, chairman of the board of directors of

Spillers & Baker, Limited . An official of The Canadian British

Corporation, Limited, accordingly met Gale and introduce d

him to Sir William Nicholls . In July, 1923, Gale had procure d
for the Terminal Grain Company Limited a 21-year lease fro m

Statement the Vancouver Harbour Commissioners of certain lands on th e

foreshore of Burrard Inlet for the purpose of the erection of
grain elevators. At the same time on behalf of said Company

he entered into a contract with one John L . Davidson for the

erection of said elevators and these were the sole assets of sai d

Company on the 30th of August, 1923 . Gale entered into
negotiations with The Canadian British Corporation, Limite d
and Spillers & Baker, Limited, and on the 8th of February ,
1924, caused the Vancouver Terminal Grain Company Limite d

to be incorporated under the Provincial Companies Act with

head office at Vancouver, and under a contract of that dat e

between the two companies, The Terminal Grain Company,
Limited, transferred to the Vancouver Terminal Grain Com-
pany the 21-year lease of the lands upon which the elevator s

were to be erected and the contract with Davidson for the con-
struction of the elevators in consideration for which the Van-
couver Terminal Grain Company undertook to allot to th e
Terminal Grain Company Limited 1,000 fully paid shares o f

the capital stock of the Vancouver Terminal Grain Company
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of the nominal value of $100 each, and it was further provide d
in the contract that the said shares should be allotted 499 shares
to Gale, 498 to J. R. Smith, one to W . F. Gurd, one to E . G .
Gale, and one to J . W. Macey. There was a further provision
that the Vancouver Terminal Grain Company should assume
the burden of discharging certain debts of the old company but
this (lid not `include the plaintiff's claim . The plaintiff claims
that the formation of the new company and the transfer

of the assets of the old company to the new was for th e
fraudulent purpose of depriving him of his commission and that
Gale raised during the fall of 1923, from and through Th e
Canadian British Corporation, Limited and Spillers & Baker ,
Limited, the sum of $12,500,000 as working capital for th e
purpose of supplying grain elevators at the port of Vancouver.
Gale on the other hand states that when he examined Thomas' s
letters on the way to England he found that the letters state d
he represented the Dominion Government of Canada, th e
Provincial Government of British Columbia and the Vancouver
Harbour Board, which was not the case and he concluded h e
could not use the letters and in fact never did use them i n
any way.

Craig, K.C., and Darling, for plaintiff.

J. W. deB. Farris, K.C., and Sloan, for defendants other than
the Vancouver Terminal Grain Co ., Ltd .

Davis, K.C., and llossie, for the Vancouver Terminal Grai n

Co. Ltd .

12th June, 1925 .

GREGORY, J . : The action, as against the Vancouver Termina l

Grain Co., must be dismissed with costs . It is admitted that
there can he no liability on the contract for want of privity ,
and there can be no declaration, as asked for, against it on the
ground of fraud, for though the shareholders of that Compan y

knew perfectly well what was being done and that the Termina l
Grain was being stripped of all its assets the acts complaine d
of were those of the Terminal Grain Co . The plaintiff has no
standing to set them aside . That would have to be done in
winding-up or some similar proceedings .
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GREGORY,

	

J .

	

The transaction cannot in any case be set aside under th e

	

1925

	

Statute of Elizabeth, for I find no evidence of any actual inten -

June 12 . tion to defraud on the part of any one in the manner in which

the new Company was formed and the agreement with Messrs .
COITRT O F

	

APPS

	

Spillers was given effect to . Messrs . Spillers, not unreasonablyy
I think, refused to do anything in the name of the old company

Jan . 28. positively had no outstanding liabilities, and to protect them -
THOMAS selves against any such claims being subsequently put forward .

GALE They insisted upon a new company being formed, and anythin g

that was done was done under the advice of their solicitor ;

they insisted upon it being done in that way for their ow n
protection, and the Terminal Grain Co . et al. consented becaus e
they could not get the advances in any other way. There i s
no evidence that the effect upon the plaintiff was in any wa y
considered by anyone.

The main question in the case is, whether the contract i n

dispute was one of special or general employment and whethe r
Gale was authorized to enter into it .

GREGORY, J . It has been urged that under section 69 of the Dominion
Companies Act, R .S.C. 1906, Cap. 79, as amended by Can.

Stats . 1914, Cap. 23, Sec. 3, the contract cannot be enforce d

because it is one to borrow money, and under that section th e
directors, before they could borrow money, would have to be s o
authorized by by-law passed by two-thirds in value of the sub -
scribed stock at a general meeting called to consider it . I do
not think this is so for several reasons . First, it is not a contrac t
to borrow money, but one of employment of the plaintiff . When
the plaintiff found some one willing to lend the money it would ,
no doubt, be the duty of the Company to pass such a by-law, an d
if it authorized the making of the contract—Exhibit 2	 which
it unquestionably did, or tried to do, it could not properly refus e
to pass such a by-law, in order to avoid paying plaintiff, an d
there is no doubt that it would not have done so, for Mr. Gale
said anything he wanted to be done it would do. Even if th e
contract be considered as one to borrow money, I am strongly
inclined to think that Thomas could assume that the necessary
by-law had been passed—the passing of such a by-law being on e

1926

	

because, probably, of the impossibility of ascertaining that it



XXXVI.] BRITISH COLUMBIA REPORTS .

	

51 7

of internal management. It is true that the right to borrow is GREGORY, J .

conferred by the statutes and not by a memo of association

	

1925

and by-laws, but I can see no difference in principle, for the
June 12 .

statute does not in terms prohibit borrowing except upon the
passing of a by-law or express the passing of a by-law as a condi- COURT of

APPEAL
tion precedent to borrowing. The cases cited by plaintiff ' s

	

—
counsel seem to me to be in point . The case of Pacific Coast

	

192 6

Coal Mines, Limited v . Arbuthnot (1917), A.C. 607, does not Jan. 28 .

appear to me to parallel the situation here. In that case the THOMAS

company had done what it was not authorized to do . What it
GALE

did was not "in the course of its business ." It secured the
passage of a private Act validiating its acts "subject to the sam e
being adopted by a resolution," etc. The Judicial Committe e

held that the regular passing of such resolution was not a
matter of internal management, but was a "condition" withou t
the fulfilment of which the acts in question would remain ultra

vires .

The distinction is clear from the language of Viscount Hal-

dane at p . 616, when he says :
"No doubt where some act, such as the granting of an obligation in the

GREGORY, J.
course of his business, is put by the constitution of a company within it s

power, and certain formalities of administration are prescribed 	

the mere failure to comply with a formality 	 will not affect a

person dealing with the company from outside and without knowledge o f

the irregularity . "

This is a trading company, in the course of its business i t
may borrow money, its constitution is the Act, and I cannot se e
reason for treating the passing of a by-law, such as would be
required here, in any different way because the Company ' s con-

stitution is a statute of Parliament instead of a memorandum
of association and by-law, the making of which are only author-
ized by statute ; unless the language of the Act is such as t o
make the due passing, etc ., a condition.

The contract in dispute was one, I think, of general employ-

ment . Many cases were referred to at the argument, and I
have examined them all, but there is nothing to be gained b y

discussing them here, for in all cases it is a question of fac t
and in no two cases are the facts the same. It is urged for
the defence that no letter of introduction to the Canadian British



518

	

BRITISH COLUMBIA REPORTS .

	

[Vol..

GREGORY, J .
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COURT O F
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192 6

Jan . 28 .

THOMA S
V .

GAL E

GREGORY, J .

Corporation was received. The contract itself admits its re-

ceipt, and I prefer to accept that admission rather than an y
witness's recollection of the matter, if it is necessary to hav e
its delivery proved, which I think it is not, for there is n o
promise on plaintiff's part to deliver any actual letter of intro-

duction whatever . The only undertaking in the contract is th e
Terminal Grain Company to pay commission in the event o f
the money being raised from or through the named firms . The
money was to be raised "for my project . " What that project
was is set out on the first page of the contract as "the projec t
of building grain elevators, etc ., in Vancouver concerning which

we have had several discussions." It was attemped to limit th e
project to the building of grain elevators by raising the neces-
sary money therefor in a special way, and I admitted evidenc e
of the conversation referred to in the contract, but that evidence
was unsatisfactory and unconvincing. I have no doubt that
Gale hoped to raise it in the way he states, but I am not satisfie d
that he made this known to the plaintiff . If that has been his
fixed intention, I would have expected him to take his proposi-

tion to other firms when the Spillers people refused to entertain
it, but this he did not do. In no document that I have seen ha s
the method of raising the money now contended for been set out ,
but, on the contrary, the project is in all writings referred t o
as the building of grain elevators at Vancouver . It is in the
contract, in the letters of introduction, and Gale never com-
plained of the letters on this ground . It is so in the old Com-

pany's resolution authorizing Gale to act, and Gale 's answer to
me at the trial, in response to my suggestion that he did not
care very much so long as he got something big for Vancouver ,
was "that was the main idea . "

I am unable to accept Gale 's statement that after reading
the letter of introduction while crossing the ocean and dis-
covering the untrue statement therein, that he represented the
Dominion and Provincial Governments and the Vancouver Har-

bour Board, he abandoned all intention of using the letters an d
thereafter never considered the plaintiff in connection with hi s
activities	 never dreamed that he could have any claim fo r

commission . Had that been the fact, I would have expected
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him to have written the plaintiff promptly pointing out the use- GREGORY, J .

lessness of his letter, etc., and advising him that he would make

	

192 5

no use of his introduction, but he did not, and it was over a June 12 .

year before plaintiff learned this. That state of mind is also
inconsistent with his reference to plaintiff's claim to the people COURT OF

he was dealing with in England, and to his conversation with

	

—
A. M. White when he first got to England, and I may say that

	

192 6

I found White a most satisfactory and, I believe, a reliable and Jan . 28 .

truthful witness .

	

THOMA S

That money was raised for the building of an elevator is GAL E

admitted, and there is no doubt in my mind that it was raise d
from Messrs. Spillers, that the introduction to them was throug h
the Canadian British Corporation and that Gale's introduction
to that corporation was the direct and immediate result of the
plaintiff's act supplementing his letter of introduction to them.

It is urged for the defence that as the money was never

advanced to the Terminal Grain Co . but to a new and different

Company, that no commission has been earned. This sounds
plausible but is not honest, first, because the new Company—the
Vancouver Terminal Grain Company—consisted of the same GREGORY, J.

persons as the old company, was incorporated at the instance o f

the old company, though on the suggestion of Messrs . Spillers ,
with the express purpose of carrying out, in an enlarged form ,
it is true, the old company 's project, and it took over from the

old company every stick of its assets, receiving in return the
entire share capital of the new company. How, in these cir-
cumstances, can it be said that it has not received the benefi t
of the advances, although in form they were to a different
company ?

A very similar defence was raised in Gunn v. Showell 's

I3rezeery Company

	

(Limited)

	

and

	

Crosswell' s (Limited )

(1902), 18 T .L.R. 659 .

	

In that case the Showell Company
agreed to pay plaintiff a commission "in every case when we
purchase properties . . . introduced by you . " The plaintiff

brought to defendant's attention certain properties . In order
to carry out defendant's scheme of utilizing the property a new
company was formed, and the purchase made in its name, and
the Court of Appeal affirmed the judgment of Mr . Justice
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GREGORY, J . Channell that as the defendant promoted the company whic h

1925

	

bought the property the commission was earned. Attention

June 12 .
may be drawn to the fact that in that case the new and pur -

chasing company was not made a party defendant . See also
COURT OF the case of McBrayne v . Imperial Loan Co . (1913), 28 O.L.R .
APPEAL

653, and Stratton v . Vachon (1911), 44 S .C.R . 395.
1926 As to the amount for which the plaintiff is entitled to judg -

Jan . 28
.	 ment, there has been no argument, and I will have to hear

THOMAS counsel again on that head ; also as to whether there should b e

GALE a declaration with reference to future payments along the lines

suggested by the Chief Justice of the Court of Appeal i n

Prentice v . Merrick (1917), 24 B .C. 432 at p. 436 .

There must also be judgment against the defendants Gale

and Smith under section 82 of the Companies Act, being Cap .

79, R.S.C. 1906. They were directors of the Terminal Grai n

Co. when it declared and paid a dividend disposing of the entire

assets of the Company, viz ., shares in the new company, leaving

nothing for creditors. This not only impaired but exhausted

the capital of the Company . It has been urged that the

GREGORY, J . plaintiff's claim was not a debt but a right, if anything, to

damages . This does not appear to me to be correct, the plaintiff

is not suing for damages but for the moneys the Company agree d

to pay him for his services . At the time of the declaration of

the dividend the plaintiff's services had been fully performed ,

there was nothing further for him to do . It only remained

for Messrs. Spillers to advance the moneys, and as the money s

were advanced, the commission became due automatically. If

the commission moneys could not, strictly speaking, be called

an existing debt at the time of the declaration of the dividend ,

it was one contracted immediately the advances were made .

In the case of Snow v . Benson (1905), 2 W.L.R . 359, re-

ferred to by defendant 's counsel, it was held that the defendants

had not declared a dividend and so were not liable under th e

statute to the plaintiff . It is true that the Court furthe r

declared that the defendants would not have been liable if they

had declared the dividend, but that was because the plaintiff' s

claim was one for damages and claims for damages were no t

carried by the statutes.
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The other defendants were all disposed of during the argu- GREGORY, J.

ment .
There will be judgment in accordance with these reasons, and June 12 .

liberty to apply with reference to any matter I have neglected -
to deal with .

	

COIIRT OF

APPEAL

From this decision the defendants appealed. The appeal

	

192 6

was argued at Vancouver on the 20th to the 24th of Novem- Jan . 28.

her, 1925, before MACDONALD, C .J.A., MARTIN, GALLIHER,
THOMA S

MCPHILLIPS and MACDONALD, JJ.A.

	

v .
GALE

Davis, K.C. (W. B. Farris, K.C., with him), for appellant :
There are two causes of action : (1) For damages fo r
breach of contract ; and (2) under section 82 of the Com-
panies Act (Dominion) . The contract is contained in the
letter of the 30th of August, 1923, signed by Gale a s
president of the old company [set out in statement] . The
learned judge below found this was a general employment. We
submit this is not a case of general employment such as is found
in the cases he relies on. It was no case of employment either

general or otherwise. None of these letters were ever used o r
had anything to do with raising the money advanced. After
Gale arrived in England a change took place . There was an
absolute change of project and he is not entitled under th e

written contract to anything and the trial judge found there wa s
no evidence of fraud . Smith and Sifton, the men in England
who looked after the transaction knew nothing of any commis-
sion. The Thomas project was never carried out, no mone y

was ever raised for the Terminal Grain Company. This is not

a case of general employment or of agency but simply a straight
contract : see Colonial Real Estate Co . v. La Communaute Des

Soeurs De La Charite De L'Hopital General De Montrea l

(1918), 57 S.C.R . 585 . With reference to section 82 of the

Companies Act (Dominion) the contract between the two com-
panies was entered into before any debt was due the plaintif f
so that he cannot invoke that section : see Gray v . Hoffar

(1896), 5 B.C. 56 ; Webb v. Stenton (1883), 11 Q.B.D. 51 8

at pp . 522 to 529 ; Booth v. Trail (1883), 12 Q.B.D. 8 ; Jones

v. Thompson (1858), 27 L.J., Q.B. 234 at p . 235. The cases

1925

Argument
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referred to by the learned judge below were all of genera l
employment and do not apply here .

Farris, on the same side : There were in fact two separat e

entities, i.e ., the Vancouver Company (new) and the Ter-

minal Company (old) . There was an abandonment of th e
old Company and of its project entirely. Thomas's contrac t
was with the old company entirely, it was not with Gale per-

sonally. The old company carried through the arrangemen t
with the new company as agent for Gale . On the question o f

internal management see MacDougall v . Gardiner (1875), 1
Ch. D. 13 .

Craig, K.C. (Darling, with him), for respondent : The letter

of the 30th of August, 1923, from Gale to Thomas is simpl y
evidence of the contract . On the question of whether this was
a contract of general employment see Burchell v . Cowrie and

Blockhouse Collieries, Limited (1910), A.C. 614 ; Stratton v .

Vachon (1911), 44 S .C .R. 395 ; Prentice v. Merrick (1917) ,
24 B.C. 432 ; McBrayne v. Imperial Loan Co . (1913), 28
O.L.R. 653 ; Gunn v. Showell 's Brewery Co. (Limited) and

Crosswell's (Limited) (1902), 50 W.R. 659 . By the agreement
between the two companies all the assets of the old Compan y
were disposed of and an intention to defeat the plaintiff's claim
must be inferred : see In re Ridler. Ridler v . Ridler (1882) ,
22 Ch. D. 74 at p. 80 ; Van Ripper v . Bretall (1913), 4
W.W.R. 1289 .

Davis, in reply : On the question of general employment it
is not a finding of fact . You cannot have a general employmen t
without being an agent : see Bridgman v. Hepburn (1908), 1 3
B.C. 389 .

Cur. adv. vult.

28th January, 1926 .

MACDONALD, C .J.A . : The action is one to recover commis -

sion. The defendants Gale and Smith conceived the project o f
building a grain elevator at Vancouver. Smith had the unused

MACDONALD, charter of a company called the Terminal Grain Compan y
C .J .A .

Limited, which they determined to use for this purpose . That

Company was organized by the election of directors and th e
appointment of Gale as its president. They obtained a leas e

GREGORY, J .

192 5

June 12 .

COURT OF
APPEA L

192 6

Jan. 28 .

THOMA S

V.
GALE

Argument
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from the Harbour Commissioners of a site for the elevator and GREGORY, J .

thus equipped sought ways and means of procuring the money 192 5

required to carry out their project.
On the 10th of August, 1923, the Board passed a resolution

June 12 .

the material arts of which are as follow :

	

COURT OFparts
"RESOLVED that the president be authorized to enter into negotiations an d

conclude arrangements on such terms as he shall consider reasonable, for

	

192 6
the raising of the sum of $1,000,000 or such other sum as may be found Jan

. 28 .
to be necessary for the erection and equipment of the elevator proposed to	

be erected by the company, and also for a feed mill and for working capital ; THOMA S
and that such moneys may be raised in one or more ways and in one or

	

v.
more sums, and at different times, and either by the sale of debentures,

	

GALE

secured in such manner and payable on such terms as he may deem i t

expedient to concede, or by the sale of preferred shares with any rights an d

restrictions he may deem it advisable to grant, or by the sale of common

stock or by any two or more of such methods ; and in pursuing such

negotiations to enter into such engagements and or financial obligations o n

behalf of the company as he may find to be necessary or expedient ; and for

the attainment of said object to proceed to England or elsewhere at th e

company's expense . "

Having heard that the plaintiff, a broker in the City o f
Vancouver, had recently returned from London, claiming t o
have taken up the question of elevator business with London MACDONALD ,

houses, Gale, either wishing to obtain his assistance, or to

	

C .J .A .

remove a rival, interviewed him and got his consent to introduc e
Gale by letter to his London friends, in consideration of bein g
paid a commission. Thereupon Gale wrote the plaintiff a lette r
which contains the agreement sued on, and in which the
plaintiff's London connections are mentioned by name . By i t
Gale agreed that,

"In the event of my being successful in raising the money required fo r

my project, from or through any of these concerns, I shall be pleased and d o

hereby agree on behalf of the Terminal Grain Company Limited, to protect

you to the extent of two (2%) per cent. commission on the amount of

money so raised, said commission to be paid to you as and when the money

is received . "

Gale then went to London, having received the letters of intro-

duction on the eve of his departure, and was met by a membe r
of one of these firms, the Canadian British Corporation, an d
through them was eventually introduced to Sir William
Nicholls, of Spillers Milling & Associated Industries Limited .
Eventually an agreement was arrived at between Gale an d
Spillers, which is outlined in Exhibit 16, and may be briefly
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GREGORY, J . summarized as follows : That an amended and enlarged lease of

1925

	

the site should be procured by the Terminal Grain Co . Ltd . ;

June 12 . that Spillers should loan the money required to erect an elevator

of a capacity of two million bushels, to cost about $2,500,000 ;

coumTAL that the Terminal Grain Co. Ltd. should assign to Spillers 70APPE
— per cent. of their share capital and that Spillers should elect th e
1926

	

majority of the membership of the board . Subsequently a firm
Jan . 28 . agreement was arrived at along these lines .
THOMAS

	

In order to protect themselves against any undisclose d

GALE bilities of the Terminal Grain Co. Ltd. Spillers stipulated tha t
a new company should be incorporated, with the same authorize d

capital as the Terminal Company, to take over the project. This
new company, subsequently incorporated with the name, Th e
Vancouver Terminal Grain Company Limited, is, I think, th e
mere alter ego of the old company.

The new lease was obtained and the old company assigned it s
rights therein to the new company in consideration of the allot-

ment to it of all the share capital in the new company, namely ,

MACDONALD, 1,000 shares of the value of $100 each .
C.J .A . This, I think, is a sufficient summary of the facts to enabl e

me to come to a conclusion upon the liability of the Termina l
Company to pay plaintiff a commission . The learned judge held
that the project mentioned in the letter aforesaid, was one t o
raise one million dollars for the purpose of building a one million
bushel elevator, whereas the agreement with Spillers was for
the loan of the larger sum mentioned above and the erection of a
two million bushel elevator . The learned judge allowed the 2 %
commission upon the basis of the finding of one million dollars ,
although he declared that the contract was one of genera l
employment . In my opinion, the plaintiff is entitled to a com-
mission on the whole amount found or nothing, and in this view
it becomes important and necessary to decide whether or not th e
Spillers agreement comes within the "project" mentioned in th e
commission agreement. If it does, then the plaintiff is entitled
to commission on the sum advanced or to be advanced by
Spillers .

The parol evidence is conflicting as to what Gale told the
plaintiff was his project . I rely, however, upon the said resolu-
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tion as the best evidence of what that project was . I think it

was not confined to the raising of the one million dollars, nor t o
an elevator of a particular capacity, but permitted of both
expansion and contraction, and in my opinion, the expansion, i f
indeed it be such, beyond what Gale now says was his origina l
idea of his project, was one clearly authorized by the resolution ;

his object was, as he put in in his evidence, to get an elevato r
for Vancouver, and in the course of his negotiations with
Spillers, he was made to realize that his first idea of buildin g

one of a capacity of one million bushels was not feasible, bu t
that properly expanded, Spillers were prepared to negotiate .
This may be regarded as an expansion of his first proposal, bu t
it was within the project outlined by the resolution. A great
deal was made in argument of Gale's contention that his projec t
was to obtain money to build an elevator which should be unde r

the control of his company, that the question of control was all -
important, and that that feature in particular differentiate d
what he now calls his project from that accepted by Spillers .
But control is by the shareholders and the resolution provide s
for sale of shares which might result in control passing fro m

these shareholders to new members. So that when I look at th e
resolution and what was done under it, I have no difficulty in
coming to the conclusion that the final contract with Spillers ca n
quite properly be said to fall substantially within the authorit y
given by the resolution, the project with which Gale went t o
London .

It is conceded that the resolution was not shewn to the
plaintiff, but Gale stated in evidence that he explained hi s

project to him. The plaintiff was really very little concerne d

with the details of the project ; no doubt he was given to under-
stand what Gale was going to London for, and was content t o
give his assistance in the expectation of the 2 per cent . com-

mission on whatever sum, large or small, might be got in London
through his connections . I am therefore of opinion that the
plaintiff is entitled as against the Terminal Grain Co . Ltd. to

2 per cent. commission on all moneys supplied or which may

hereafter be supplied upon capital account under Spillers' s

agreement.
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But the plaintiff's claim is as well against the directors of th e

Terminal Grain Co. Ltd. upon the ground that they had

declared and paid a dividend to their shareholders, whic h
exhausted the capital of the company, without making provisio n

for existing debts, his commission it was claimed, being an exist -

ing debt at the time. This claim arises under a statute of the
Parliament of Canada, being Cap. 79 of R .S.C. 1906, Sec. 82,
which enacts that directors shall be jointly and severally liabl e

to the creditors of the company for all debts of the company the n

existing. The Terminal Company was incorporated by Domin-
ion authority and is therefore governed by this Act. This claim
is founded on the inferences to be drawn from acts of the ol d

company, commencing on the 8th of February, 1924, before the

agreement with Spillers had been consummated . On that day

the old and new companies entered into a mutual agreement b y
which the old company agreed to transfer all their assets to th e
new company in consideration of all the capital shares of th e

new company. One clause of that agreement reads as follows :
"The vendor [the old company] hereby transfers to the hereinafter men-

tioned persons in the proportions stated opposite their respective names ,

the said 1,000 shares in the capital stock of the company [the new com-

pany], and hereby nominates said persons to receive said shares . "

This, I think, was done in contemplation of their concluding

an agreement with Spillers . The inference I draw from it i s
that the old company anticipating the exchange of their assets

for all the capital stock in the new company, 1,000 shares, veste d

these shares in these five nominees pending the final completio n

of the negotiations with Spillers. On the same day, at a boar d

meeting of the old company, their by-laws were amended to pro-

vide for the payment of a dividend to their shareholders i n

shares of the new company. These minutes shew that Gal e

explained to the board the state of his negotiations with Spillers .

The board therefore would expect that if these negotiations cam e

to a successful conclusion, the Company would get the 1,00 0

shares of the new company which they could distribute i n

dividends among their shareholders after Spillers had bee n

satisfied. Again, on the same day, the annual meeting of th e

members of the Company was held and the amendment to the
by-laws made by the directors was confirmed, and the directors
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were authorized to distribute the said shares among their share- GREGORY, J .

holders when received, but for convenience, and to accomplish

	

1925

the above result without transfers, the company nominated the
June 12 .

said five persons to receive the said shares instead of the com-
parry. On the same day, the subscribers to the memorandum COURT

APPEAL

of the new company, met as directors and approved the agree -

ment and authorized Gale to proceed to London to close the

	

192 6

negotiations with Spillers, and thereupon adjourned to meet in Jan. 28 .

London on the 10th of March. At the adjourned meeting, in THOMA S

London, Spillers 's directors were elected in place of two of the

	

GAL E

old directors . And at the same meeting, Gale produced the
agreement which had been entered into this day betwee n
Spillers and himself. This agreement brought the negotiation s

to a conclusion. It was entered into by Gale on behalf of him -

self and of all other holders of shares of the Vancouver Termina l

Grain Co. Ltd., that is to say, the said nominees . It was
agreed that as soon as the whole of the shares of the company

(the new company) shall have been consolidated into one class ,
Spillers shall be entitled to complete and present for registratio n

a part of the transfers delivered to them, representing a number MACDONALD ,
C .J .A .

of shares which with the shares to be transferred to thei r

nominees, shall equal 70 per cent . of the total capital of th e
Company. It was also provided that in particular, nothing
should be done whereby the old company 's nominees should b e
deprived of their 30 per cent . of the shares . So that on that
date, plaintiff's commission became a debt of the old company ,
and moreover, the shares remaining to the old company, wer e
still held by their nominees, Gale and the others, and were there -
after delivered, or to use the words of the statute, "paid" to th e
shareholders of the old company entitled thereto. Now, it mus t
be apparent, I think, that what is disclosed by these minutes
was done by the old company wholly on the assumption that
Spillers would become finally bound to carry out the project .
There was, therefore, in my opinion, no real declaration of a
dividend on the 8th of February. For instance, they could not

have contemplated as the agreement seems to contemplate, th e

distribution of the whole 1,000 shares amongst their share -
holders, since 70 per cent . of them were, in case of the completion
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GREGORY, J . of the negotiations, to go to Spillers, and only 30 per cent . to

1925

	

the shareholders. It was simply proposed to vest them for con -

June 12 .
venience in the five nominees as trustees for the company pend-

ing completion of Spillers's negotiations . When the agreement

wts was consummaeeyi hOF

	

; Fl ., C,-. ;11,.,,td th

	

were still in the hands of
APPEAL

these trustees and Gale, whose authority is not disputed, on
1926 behalf of these trustees, and therefore on behalf of the company ,

Jan. 28 . agreed to transfer 70 per cent. of them to Spillers, and not until

THOMAS then could it be said that the agreement or the resolution t o

GALE

	

distribute the balance to the shareholders had become a reality .

The statute declares that if the directors shall declare and pay

the dividend, they shall be liable for existing debts . The

declaration alone was not sufficient, the shares must have bee n
MACDONALD, transferred to the shareholders in their own right in order t o

C .J.A .

effect payment and that obviously, could not be done at a tim e

prior to the Spillers agreement coming into effect . That was

the instant of time at which the old company 's obligation to the

plaintiff became an existing debt, and therefore in my opinion ,

the statute is applicable and the directors' liability is complete .

MARTIti, J .A . : This appeal required much argument upon

the facts but the real point is a short and neat one . The appel-

lant 's counsel is right in his submission that the agreement is a

special one to pay money in a certain event and not, as held b y

the learned judge below, a general employment as agent, an d

that if the plaintiff has not brought himself within its condition s

he cannot recover. The difficulty arises in determining wha t

was "my project" which the defendant Gale referred to in the

letter to plaintiff of the 20th of August, 1923, and if it can b e

MARTIN, J.A . fairly and reasonably said that the arrangement which wa s
ultimately arrived at came within the scope of that expression .

In solving that question the defendant's own view of what wa s

open to him to bring about in his contemplated visit to Englan d

is of the first importance and that is set out in the resolution of

the directors (Gale being president of the Terniinal Grain Co .

Ltd.) of the 10th of August, 1923, nearly three weeks befor e

he gave the plaintiff the letter relied upon. Gale says he

explained "my project" to the plaintiff and the evidence is con -

flicting as to exactly what he did say in that explanation . But
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it is reasonable to infer in Gale's favour that he explained it GREGORY, J .

as being what it really was, i .e ., as set out in said resolution and
therefore what he had in contemplation in execution of th e
powers conferred upon him, and so it is not essential that th e
resolution should have been actually shewn to the plaintiff, th e
result, in the circumstances, being the same . Such being the
case I have, after careful consideration of the facts brought t o
our attention, reached the conclusion that the arrangement
finally agreed upon was one which fairly came within the scop e

of that resolution having regard to those reasonable modifica-
tions or expansions which almost inevitably have to be contem-
plated, and, if needful or desirable, conceded in the course of
negotiations on a large scale and in another and far distan t
country : the question of the extent of those expansions an d
modifications being kept within the bounds of reasonable con-
templation is always one of degree and often one of no littl e
difficulty, and in this case there is much to be said on either side .

The plaintiff is, therefore, entitled to his commission of tw o
per cent . on all the moneys provided by Spillers Company unde r
the said final arrangement and not merely on the sum of on e

million dollars as directed by the learned judge below and fro m
which direction the plaintiff has cross-appealed, it being con-

ceded by both sides that the judgment delivered is erroneous a s
a whole, since the plaintiff is entitled to all or nothing .

Then as to the personal liability of the directors of the
Terminal Grain Company, under section 82 of the Companie s
Act, Cap . 79, R.S.C. 1906, as follows :

"82 . If the directors of the company declare and pay any dividend whe n

the company is insolvent, or any dividend, the payment of which render s

the company insolvent, or impairs the capital thereof, they shall be jointl y

and severally liable, as well to the company as to the individual share -

holders and creditors thereof, for all the debts of the company then existing ,

and for all debts thereafter contracted during their continuance in office,

respectively : Provided . . . [proviso here as to protest by any director

so as to escape liability] . "

The dividend, in the form of shares, complained of wa s
declared on the 8th of February, 1924, and the payment thereo f
would at least impair the capital and the agreement with
Spillers Co. was made shortly thereafter, viz ., on the 10th of
March, 1924. Before that time I do not think it is proper to

34
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say that any debt had come into "existence" which would b e

affected by the section. There was an antecedent obligation
which might in a certain event become a debt but nothing more :

until said agreement with Spillers was made it could not be sai d

that Gale had been "successful in raising the money require d

for my project" and therefore the Terminal Grain Co . was not

indebted to the plaintiff in the proper sense of the word "debt, "

as to which in general Brett, M.R., said in the leading case of

Webb v. Stenton (1883), 11 Q.B.D. 518, in ascertaining th e

meaning of "accruing debt" at p . 524 :
"The law has always recognized as a debt two kinds of debt, a debt pay -

able at the time, and a debt payable in the future, and unless the Legis-

lature intended to invent a new kind of debt not known to the law, `accruing

debt' can only be what the judges have so stated . "

And he goes on to say, p. 525 :
"There is a sum of money which is to be payable out of the proceeds of

property when it comes to the hands of the trustees. Nobody can say that

until then it is in any legal or equitable sense a debt which is debitum in

presenti. The money may never come to these trustees without any fault

of their own, for they may die or cease to be trustees before anything can

become due . Therefore there are contingencies upon which no debt ma y

ever arise, and all that can be said of it is, that it is probable that at th e

end of half-a-year money will come into the hands of the trustees, but unti l

it does come into their hands, there is no debt existing between them an d

their cestui que trust."

And Lindley, L.J., says on p. 526 :
"I do not doubt that the power of attachment is extended to equitable

debts. But is a trustee a debtor to his cestui que trust? You cannot say

he is unless he has got in his hands money which it is his duty to hand

over to the cestui que trust ; then of course he is a debtor and there is n o

difficulty in attaching such a debt under this Order . "

And at p . 527 :
"A debt is a sum of money which is now payable or will become payable

in the future by reason of a present obligation, debitum in presenti,

solvendum in futuro . "

And Fry, L.J., said, p . 529 :
"I have further no doubt that the word `indebted' describes the conditio n

of a person when there is a present debt, whether it be payable in present i

or in futuro, and I think that the words `all debts owing or accruing' mea n

the same thing. They describe all debita in presenti, whether solvenda in

futuro, or solvenda in presenti . The material question which has bee n

argued before us is this : does the meaning go further, and does it include

debts which may hereafter arise? If they may hereafter arise, it is possibl e

also they may not hereafter arise, and it would require explicit words t o

include such future possible debts ."
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These expressions upon the nature of debts in general, apart GREGORY, J .

from the language of the order in question, lead me to take the

	

1925

view that a contingent liability of the kind before us "which June 12 .

may not hereafter arise" cannot be said to be a debt "then

existing" within the meaning of the statute .

	

CAAEAL

But the statute also declares the directors liable for "all debts
192 6

thereafter contracted during their continuance in office" and it

is submitted that "contracted" should in the remedial sense of
Jan . 28 .

the Interpretation Act be given a comprehensive meaning in THOMA S

applying it to the consequences which Parliament was attempt- GALE

ing to avert. But while this may be true yet on the other han d

before a new and very heavy responsibility is fastened upo n

directors it must be clear that the language sufficiently expresse s
that intention when the section is viewed as a whole and in s o
doing it would not be safe I think to give ordinary legal expres-

sions an extraordinary meaning . The section has occasioned me
much thought and I am not free from doubt in reaching th e
conclusion that it means debts which arise out of new contracts MARTIN, J .A .

made by the directors, or which arise out of contracts made

theretofore but which are of such a nature that it must be know n
to the directors that debts will thereafter arise therefrom and
for which provision must be made, for in that sense, as used i n
the section, they may fairly be said to be "contracted" for. The
cases of Williams v . Harding (1866), L.R. 1 H.L. 9 ; In re

Marquess (1874), Ir. R. 9 Eq. 93 ; Kirby v. Smyth (1876) ,
Ir. R. 10 Eq . 417 ; Conlon v . Moore (1875), Ir. R. 9 C.L. 190 ;
and Parker v . M'Hugo, ib. 265, are also of assistance in deter-

mining the question, though the circumstances are not the sam e
as regards the kind of contract under consideration .

I am therefore of opinion, that the action of the directors does
not come within the section and so the appeal should be allowe d
to that extent.

GALLITIER, J .A . : In my view much depends on the meanin g
to be given to the word "project ." The defendants contend that

the project carried out and the project first submitted ar e
entirely different and that the employment of the plaintiff, i f
there was an employment, was special and not general, in other

GALLIHER,
J.A.
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words, that his services were sought in respect of a specia l

project which failed and he is not entitled to remuneration.

Shortly, the defendant and those associated with him, conceive d

the idea of building a grain elevator at Vancouver, B .C . It

was thought that about a million dollars would be necessary t o

carry this out, $250,000 of which was to be raised through th e

defendant Smith, and the balance from outside capitalists ,

Smith to manage the concern when put in operation .

The plaintiff and defendant came together in Vancouver an d

entered into an agreement in the following words : [already se t

out in statement] .

It is admitted that the money raised was through the Cana-
dian British Corporation and although there is some dispute as

to whether a letter to that corporation was given by the plaintiff ,

the evidence satisfies me that it was. The defendant Gale pro-

ceeded to London and got in touch with certain of the parties t o

whom he had letters of introduction from the plaintiff, bu t
without, as he says, presenting any of the letters, but as Mr .

Davis frankly admits the non-presentation of these letters woul d

not affect the plaintiff's right .

The proposal of Gale and his associates as to how the projec t
should be carried out was not accepted and after considerabl e

negotiations, another method involving considerably more money

and by which the defendant Smith had no longer any interest i n

the project, or its carrying out and by which the Spillers took

control and carried out the building of the elevator, was evolved .

It is claimed the original project was abandoned and a new

project carried out.

This brings us at the outset to what the word project mean s

and includes. The main project was the building of the grain

elevator . I do not regard the dropping of the feed mill, which

it was at first contemplated building in connection with the

elevator, as affecting the matter (it was merely an adjunct of th e

main project), nor do I consider the plaintiff's rights affected by

the fact that different parties may have held different interest s

to that originally intended, or that Smith ceased to have an y

interest in the construction or management when constructed ,

of the elevator . These I regard as mere incidents of the project,
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so that in my view it narrows itself down to this—can the project
which it was originally estimated would cost $1,000,000 and

	

192 5

which was subsequently enlarged so that some $2,000,000 was June 12 .

expended on it, be said to be an entirely new project or th e

original project developed to what could be regarded as a
reasonable commercial expansion, considering its nature ? I
think it can be so regarded. What was done can be said to be

	

192 6

within the scope of the resolution authorizing Gale to act, and Jan . 28 .

this authority Gale had when he contracted with Thomas on
behalf of the Company, whether he disclosed it to Thomas or not .

As all negotiations were carried on the deal finally complete d
and the moneys advanced by or through some of the parties t o

whom Gale on behalf of the Company had been given letters by
the plaintiff, I think the plaintiff is entitled to his commissio n
at the rate of two per cent. on the moneys advanced. It is either

McPIIILLZPs, J .A. : This appeal raises the question whethe r

upon the facts the plaintiff is entitled to a commission upo n

some $2,000,000, obtained in England through the Canadian

British Corporation (hereafter called the Corporation) the
plaintiff having introduced the Corporation to the defendan t

Gale? The actual amount as yet received can be a matter of
MCPIIILLIPS ,

subsequent enquiry but up to date, a very large sum has been

	

J .A.

actually received in the accomplishment of the project of th e
defendant Gale, acting for and on behalf of the defendant

Company .

Mr . Davis the learned counsel for the defendants in his very
able and careful argument, stated the position of the defendants
upon the appeal to be that if in all that took place it could be

said that the moneys received and to be received were for the
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that or nothing, and as I hold in favour of plaintiff, the cross-

	

J.A.

appeal should be allowed and the judgment below amended
accordingly.

I am not without doubt as to the liability of the directors ,
but I think the learned Chief Justice is justified in drawing th e
inferences he does from the evidence and that the debt becam e
an existing debt before the assets of the Company were actuall y
distributed .
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project as contemplated by Gale when contracting with Thomas ,
and the capital was obtained in furtherance of that projec t
through the Corporation that then there would be liabilit y
upon the defendants. Now, the pertinent contractual obliga-
tion was contained in the following writing and the facts
are clear that Gale had ample power granted to him by th e
defendant Company to so contract. The defendant Gale is i n
this writing stating to Thomas the nature of his contractua l
obligation to Thomas ; the material portion thereof reads a s
follows : [already set out in statement, and judgment of MAC -

DONALD, C.J.A.]

It cannot be gainsaid upon the facts that it was the agenc y
of Thomas that brought about Gale's introduction to the Cor-

poration and through the Corporation Gale was introduced t o
Sir William Nicholls of Spillers Milling & Associated Indus -
tries Limited. The main contention advanced by the defendant s
was this : the project as contemplated was not carried out, th e
contract for commission was a special contract, not in its natur e
a general employment, a project different in terms was carrie d
out and the obligation to pay a commission was unenforceabl e
and that it was not referable to the commission contract . I can-
not agree with this view, the project in the end carried out wa s
nothing more than an expansion of the original project that Gale
had in mind. Those who have had experience in such matter s
well know that a venture at first sketched out undergoes man y
changes especially when as in the present ease it was necessary
to obtain the capital and it was but natural and it is in accord-
ance with experience that counter propositions would be made
and as always the capitalist becomes the dictator and as a matte r
of course also must have the control . It is only common sense
those responsible for capital must be the proper conservators of
that capital . It is clear to demonstration that Thomas by th e
introduction of the Corporation to Gale and the moneys late r
made available brought about exactly that which entitles him t o
a commission and it is idle for the defendants to contend other -
wise . Without the agency of the Corporation and the connec-

tion through that Corporation made with Sir William Nicholl s
and the Spillers (world widely known by this name) Gale coul d
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not have carried out his contemplated project . That project GREGORY, J.

was in short the erection and operation of an elevator at the City

	

1925

of Vancouver, and ever was that, and that was what was accom- June 12 .

pushed that the elevator was greater in capacity and other inci-
dental features was no change of project, it was always the ~ArEAL
same project . Gale had busied himself greatly in this proposed

	

—

venture for some time ; he was a well-known citizen of Vancou-

	

192 6

ver and at one time mayor of that growing and important city Jan . 28 .

having at its door one of the finest ports upon the Canadian THOMA S

Pacific Coast line with ever increasing and expanding trade GA;
relations with the Orient and since the opening of the Panama
Canal shipping connections to the Atlantic, admitting of th e
economical and safe transit of wheat to Great Britain an d

Europe generally. Naturally the Spillers, experts and large
operators in this line of business, becoming interested, laid down
the plans and scope of the enterprise and as would be expected,
the control of the Company to be formed would be the control o f

the introducers of the capital . Then the larger project, but no t

in other respects different from that originally contemplated, in
essentials the same, made it necessary to obtain from the McPHILLirs,

J .A .
Dominion Government a larger area or lease on the harbou r
front and this was obtained .

I do not find it necessary to sketch the various steps taken

which in the end brought about the construction of and opera-
tion of the 2,000,000 bushel grain elevator. The proceedings
adopted were in no way novel and in its many phases neve r

changed in character from that originally contemplated by Gale .
The control went from Gale, it is true, yet Gale remains ver y
substantially interested with a ten-year contract, and in receip t

of a substantial salary. It is indeed difficult to follow the

reasoning with every deference to counsel advanced on behalf
of the defendants, for escape from a plain and unambiguou s
contract and certainly the defence is not in its nature meritor-

ious. Thomas, upon his part unquestionably was the inducin g
cause that brought about the introduction of the necessar y

capital and made it possible to carry out the project. That i t

became a more expansive project and became an accomplishe d

fact surely cannot weaken the value or take away from Thomas
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GREGORY, J . that which had been contracted would be his remuneration fo r

1925

	

services admittedly performed. What is said is the project as

June 12 . originally contemplated was not carried out. I fail to see this ,

the project has been carried out in an enlarged form but still a
COURT OF project of the same character and that which made it possibl eAPPEAL

1926

	

the commission is denied ? It rests merely upon what I conside r
Jan .

28
. to be untenable ground that that which was carried out coul d

THOMAS not be said to be the original project . The fallacy that runs

GALE
throughout is this, that the project is attempted to be circum-
scribed by what was Gale's vision at the outset. This cannot b e
the measure by which the transaction is to be viewed . Gale
never limited or defined in any unalterable terms the project h e
had in mind. It would naturally be subject to change an d
alteration—this is but common sense . Gale 's mission to London
was to obtain capital and capital, as always, would lay down th e
terms in connection with any advances made. The project
would naturally be subject to changes, to contend otherwise, onl y
demonstrates a complete want of knowledge of business affairs ,

McPxu.LIPS, conditions are ever changing and nothing is more fickle than
J .A .

capital .

That the searcher after capital to bring about the fruition o f
a contemplated venture should be unswerving as to the terms o f

its introduction, would be the courting of almost certain defeat .
It is elementary that there would have to be a policy of give an d
take, that is, elasticity, and without that it would be impossibl e
of consummation. Gale well understood this, he was a man o f

affairs, his purpose was the establishment of a grain elevator
at the Port of Vancouver, and his vision has been proved to b e
a vision sound in its conception . That he was able to expand
his project was in furtherance of this vision. To limit the
project to that which he had first in mind as to the capacity of
the elevator would not be in keeping with the real spirit an d
intent of the negotiations . That it was expanded could not be
said to bring about a changed project ; it was the same project ,
it was always the project that was to be furthered and withou t
capital it was impossible of practical accomplishment . To
punctuate this view of the matter, it is only necessary to refer to
these words in the commission contract, namely :

— of accomplishment was the act of Thomas. Then why is it that
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"In the event of my being successful in raising the money required for GREGORY, J .

my project from or through any of these concerns . "

Now Gale was successful in raising the money and was sue-

	

1925

cessful by and through the Corporation introduced to Gale by 	 June 12 .

Thomas. Thomas performed his part of the contract by the COURT OF

introduction to Gale of responsible parties which brought about APPEAL
the accomplishment of his project . Thomas could in no way

	

1926

hold Gale to any specific terms as to the project to be opened to Jan . 28 .

the Corporation ; that was wholly Gale's matter, the project
MA S

would assume such form as he (Gale) might decide, it might be
Txv.

expanded or contracted and whatever form it finally took, would GAL E

be within the scope of the contractual obligation with Thomas—

"my [Gale's] project ." There has been no attempt made to

establish that the project consummated was other than Gale ' s

project, and being his project, it would seem to me to be impos-
sible to withstand that which follows—liability upon the defend-

ants for the agreed upon commission .
With respect to the law to be considered and as applicable t o

this case I would first refer to the analogy as I see it to som e

extent in Toulmin v . Millar (1887), 58 L .T. 96 ; 12 App. Cas . MCPRILLIPS ,

746. That was a case of selling an estate, and at p . 97, Lord

	

'LA.
Watson said :

"When a proprietor, with the view of selling his estate, goes to an agen t

and requests him to find a purchaser, naming at the same time the sum

which he is willing to accept, that will constitute a general employment ;

and should the estate be eventually sold to a purchaser introduced by th e

agent, the latter will be entitled to his commission, although the price pai d

should be less than the sum named at the time the employment was given .

The mention of a specific sum prevents the agent from selling for a lowe r

price without the consent of his employer ; but it is given merely as th e

basis of future negotiations, leaving the actual price to be settled in th e

course of these negotiations . "

It is to be observed that Lord Watson said "and should th e

estate be eventually sold to a purchaser introduced by the agent"

(and here the Corporation was introduced whose agency brough t
about the connection with Spillers and the production of th e

necessary capital) "the latter will be entitled to his commission"

(as I here consider Thomas is entitled to his commission )

"although the price paid should be less than the sum named a t

the time the employment was given ." This reasoning of Lord

Watson in principle supports the right to Thomas to commission
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GREGORY, J . on the increased amount . It was a commission on the capita l
1925 necessary for Gale's project and it was for Gale to state and

June 12 . visualize the project and carry on the negotiations, then the
commission would naturally be upon the capital achieved . I

Jan . 28 . first mentioned and the scope of the venture was in the word s
THOMAS of Lord Watson "merely as the basis of future negotiations

GALE

	

leaving the actual price" (here it is capital) "to be settled i n
the course of these negotiations . "

Here we have the necessary capital obtained by and throug h
the Corporation introduced to Gale by Thomas, the direct
consequence of the bringing together of Gale and the Corpora-
tion, the direct consequence of the agency of Thomas, the direct
result of his intervention and introduction of the Corporation
to Gale. This was not a case of casual and remote consequence s
of the action of Thomas, nor was it the achievement by Gale o f
the capital in a manner differing from what Thomas did at th e

MCP ~LTPS,
request of Gale, it was in line with and in conformity with th e
agreement between Gale and Thomas and in furtherance of th e
employment. It was in all respects the culmination of what wa s
the ambit of the employment. In further support and in illus-
tration by way of analogy I would refer to Wilkinson v . Martin
(1837), 8 Car. & P. 1 (Lord Chief Justice Tindal) . The
proposition of law is compendiously stated in the head-note a s
follows :

"To enable a broker to recover a commission on the sale of a ship, th e
mere fact of his having introduced the purchaser to the seller will not b e
sufficient ; but if it appears that such introduction was the foundation on
which the negotiation proceeded, the parties cannot afterwards, by agree-

ment between themselves, withdraw the matter from the broker's hands, and
deprive him of his commission .

"The broker will be entitled to his commission, if he was, up to a certai n
time, the agent or middle-man between the parties, although the contrac t
be afterwards completed without his instrumentality or interference . "

Burchell v. Gowrie and Blockhouse Collieries Limited

(1910), A.C. 614 at pp . 615, 616, 624, 625, (80 L .J., P.C. 41 )
is, in my opinion, a controlling decision upon the principle o f
law to be applied to the present case and fully warrants judg-
ment for commission upon the full amount of capital receive d

COURT LAPPEAL deduce my conclusion in this case from what Lord Watson said
that as applicable to the facts of the present case it can be sue -

1926

	

cessfully said as a proposition of law that the amount of capital
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and to be received . Unquestionably it was Thomas who brought GREGORY, J .

Gale into relation with the Corporation and made it possible for

	

1925
Gale to obtain the needed capital . I would also refer to Walker, June 12 .
Fraser, & Steele v. Fraser's Trustees (1910), S.C. 222, Lord
Dundas at 229, and Nightingale v . Parsons

	

2 K.B . COURT OF
p

	

(1914),

	

APPEAL
621, Lord Reading, C.J. at pp . 623-4.

	

—

MCPHILLIPS,imposed by statute upon the directors is complete .

	

J .A .

I would dismiss the main appeal and allow the cross-appeal ;
payment should be in the terms of the contract sued upon whic h
reads "two per cent . commission on the amount of money s o
raised, said commission to be paid to you [Thomas, the plaintiff
in the action] as and when the money is received ." Judgment
should go against all the defendants .

MACDONALD, J .A . : In my opinion the contract sued upon,
Exhibit 2, is a special contract, not one of general employment .
In consideration of certain letters of introduction to specified
individuals and concerns given by the respondent to the presi-

dent of the appellant, the Terminal Grain Company Limited ,
the latter agreed to pay said respondent two per cent . of the
amount of money raised from or through any of these partie s
for a project ("my project" it is called) of "building grain
elevators, etc ., in Vancouver." All the respondent had to do
was to deliver to the appellant Gale, these letters so addressed a s
aforesaid. That was his only obligation under the contract ,
evidenced by the letter referred to, to entitle him to receive the
promised remuneration . It was not necessary that the letters
should be the inducing cause of the money being raised . Ile
would be entitled to two per cent . of the amount advanced if in
fact money was raised from or through these specified sources or

to be conclusively shewn that they are liable by reason of the
Jan. 28 .

plain terms of the statute, Cap . 79, Sec . 82, R.S.C . 1906 . The THOMA S

obligation entered into with Thomas by Gale which was binding GAL E

upon the defendant company was a debt of the company existin g
at the time of the declaration of the dividend, and there wa s
payment of the dividend, in my opinion, upon the facts as
disclosed in the evidence . That being the case the liability

192 6
As to the individual liability of the directors, it would seem

MACDONALD,
J.A.
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GREGORY, J. any one of them, provided it was for the project contemplated

1925

	

by the parties. It stipulates that : [already set out in statement,

June 12 .
and judgment of MACDONALD, C.T.A. ]

The respondent was to obtain this two per cent. in a certain
COURT OF
APPEAL specified event, viz ., the successful raising of money for whateve r

is meant by "my project." He was not employed as a general
1926

agent on behalf of said appellant Company. When he gave the
an . 28

.	 letters of introduction he performed his sole obligation. He had
TxoMAs nothing more to do .

v.
GALE In view of the incomplete description of what is called "m y

project" evidence was properly led to ascertain the scope an d
extent of these words . It is in this inquiry that the main issu e

develops . The letter ex facie shews that "the project" whatever
it might be was the subject of discussion between them . The

appellants contend that it was a project to build an elevator an d

feed mill in Vancouver at a cost of approximately $1,250,000 ,
the amount to be secured, if possible, in several ways . The two
principal parties interested had different tasks assigned in

MACDONALD
attempting to carry this project through . The appellant J. R .

J .A • Smith, controlled the charter of the Terminal Grain Co . Ltd .
He was an operator and was looking forward to operating th e

proposed plant. His task was to raise, if possible, $250,000 .
The appellant Gale was to attempt to raise the balance of 8 0

per cent . required in England by the sale of debentures, prefer-
ence or common stock and bonds . He was also to secure a leas e
from the Board of Harbour Commissioners on which to erect th e

elevator. Smith testified as follows :
"Now, as I understand it, we have got this far, that the original schem e

in which you and Mr. Gale were involved was that he procure this leas e

[from the Board of Harbour Commissioners] and he was going to procur e

the money for the building of the elevator, and I suppose working capital ,

and you were going to own it? He was going to procure eighty per cent .

and we were going to procure the rest . "

Of the 1,000 shares of the Terminal Grain Company, Ltd . ,

Smith held 490 shares ; Gale 500, the other 10 being distributed .

Smith and Gale had control and were to retain control of th e

Company. Up to this stage, at all events, there can be no doub t

what the project was . It is not only committed to writing in a
resolution by the Company, authorizing its president the appel-
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lant Gale to proceed in a certain manner on behalf of the Com- GREGORY, J .

parry ; it was the only project in esse at that time. Nor can

	

192 5

there be any doubt that it was after this project matured and
June 12.

before any other project was mooted, that the appellant Gal e
met the respondent with the result that a letter was given which COURT OF

APPEAL

is the basis of this action .

	

—

That the appellant Gale proceeded to England in a bona fide

	

1926

effort to carry out this project would seem to be beyond dispute . Jan. 28 .

Mr. A. M. White, assistant manager of the Canadian British TnoMA s

Corporation, the company through whose offices it is alleged the GAL E

money was finally obtained for what I will call the final project
and who was a witness for the respondent, testified as follows :

"Now at that time [when Gale reached England] the idea was, the schem e

was, the project which Gale laid before you and which he wished to carr y

out in the Old Country was to obtain $1,000,000 for his company [Termina l

Grain Company] as a loan or on bonds for the purpose of building a n

elevator, a million bushel elevator and a feed mill? That is approximatel y

the set up ."

"I am asking about the project with which he came over to England an d

interviewed you about. That project was that he and his associates shoul d

retain control of the Terminal Grain Co .?, Yes . "

And again .quoting from the evidence of Major Watts, taken MACnO AZO,
J .A.

de bene esse another witness for respondent, and managin g

director of the Canadian British Corporation :
"Major watts, when you first met Mr . Gale in England on your return

from Canada in October, 1923, he did outline to you, I suppose, the genera l

proposal in which he was trying to interest English capital? The one tha t

he brought from Canada ?

"Yes . A. Yes .

"And can you tell me what that proposition was, merely outlining it ?

Broadly, that he wanted to retain control of the company, sell bonds, and

give a bonus of common stock to those buying the bonds .

"And can you tell me what percentage of the estimated cost of constructin g

the elevator he proposed should be provided by the sale of bonds? I think ,

in his original scheme, that he planned to raise a certain amount of money ,

perhaps 20 to 25 per cent . in Canada and the balance in England .

"And the balance to be raised in England was to be raised by the issu e
of bonds? Yes . "

It is equally beyond question that this particular project wa s
never consummated .

As to its non-success the appellant J . R. Smith, also called
by the respondent, although identified in interest with appellant
Gale, testified as follows :
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GREGORY, J .

	

"Mr . Davis : Yes, well, let us take the first time first . He [Gale ]
returned [from England] in February, 1924, [evidently some confusion as

1925

	

to dates] . Now, tell me what he said then? On the first occasion he sai d

June 12, that the original deal could not be put through, that it was impossible fo r

	 him to secure money to put up an elevator and a feed mill, which is th e

COURT OF original proposition . He was over there to secure money, that was th e
APPEAL object, that is how I came to be in it, and he was supposed to go there and

get 75 or 80 per cent. of the money that was required for this project, h e
1926

	

having the lease . And at that time I was supposed to be the operatingto

Jan . 28 .

	

operate the plant and run the plant .

"Was the question of your operating the plant of any special importanc e
THOMAS to you? Yes, considerable .

v'

	

"That is your business? Yes . "GALE

And again :
"Now, tell me what he said to you about his negotiations hi London .

You have only told me at present that he could not carry out your original

scheme? Well, he told me that it was impossible to negotiate an agreement

—at least the deal that he went over on . "

The original project, therefore, "my project, " to quote from

the letter, if it can reasonably be regarded as a distinct projec t

in itself, unconnected with the final project to the extent tha t

the latter can not justly be called the original venture, came t o

naught. Another scheme was devised and we have to consider
MACDONALD, whether the final project, or to put it more favourably to the

J.A .
respondent, the final arrangement, was either within the term s

of the original contract, adopted by the parties or substitute d

therefor, in fact, to enable the respondent to claim payment ; or

whether as a matter of law on the state of facts disclosed i n

evidence the respondent can succeed.

Before doing so it is essential to ascertain whether or not the

respondent understood the original project to be as outline d

above . I have already pointed out that from the terms of th e

letter it was evidently the subject of discussion ; also that th e

final project could not possibly be discussed at that stage . There

is nothing to rebut the natural inference that the original projec t

was fully disclosed to the respondent, although there is a finding

of fact to the contrary, or to speak more correctly, the learne d

trial judge is "not satisfied that he [Gale] made this known to

the plaintiff." I think, with deference, that in the course of a
long trial the learned trial judge overlooked part of the evidenc e

or misconceived it . The respondent's evidence is :
"I went over and saw Gale and Gale remarked to me that he had a

project to build an elevator and so on—feed mill and so on 	
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Gale told me that he had a project here—a project to build grain elevators GREGORY, J .

and asked me if I had any one at home who could finance his elevators .

. . . . Gale told me also that he had this lease site . He also men-

	

1925

tioned an alleged arrangement with the Harbour Board for the construction June 12 .
of a pier . "

He refers here to nearly all the elements of the original pro- COST of
y

	

APPEAL

ject . Later also, in a letter written by him, one of the letter s
of introduction he agreed to give, he says :

	

1926

"I may say that we both [the writer and Gale] in conjunction with the Jan . 28 .

Harbour Board here are working a good plan for the building of elevator s

here, &.e. . . . I have gone carefully into this and can thoroughly recom- THOMA S

mend it, especially with the splendid inducements Mr. Gale is empowered GALE
to offer . "

IIe means, of course, that he went carefully into it with Gale .
It is not suggested that he discussed it with any one else. He
can scarcely be heard to say that he did not know the details of
the project he so carefully considered that he could recommend
it. The respondent's evidence at the trial on this point is a n
unsuccessful attempt to deny the irresistible conclusion that h e
was told the details of the project then in contemplation .

I will now deal with the appellant's contention that th e
original project was entirely changed and that the scheme

MACDONALD,

carried out was not covered by the contract, Exhibit 2, at all,

	

J .A .

and that therefore no money is due the respondent under tha t
special contract. The deal finally consummated is disclosed b y
agreements filed as Exhibits 31 and 32, between the appellan t
Gale on behalf of himself and all other shareholders of th e
Vancouver Terminal Grain Company Limited (recently incor-
porated) and Spillers Milling & Associate Industries, Limite d
(hereinafter referred to as Spillers), by which the latte r
obtained 70 per cent . of the total capital shares of the said
Vancouver Grain Terminal Company, Limited, said shares
being afterwards transferred to Spillers Over-Seas Industrie s
Limited. Spillers in turn were to provide or procure for the
Company at an interest rate not exceeding eight and one-half
per cent . a sum not exceeding $2,500,000 required to complet e
and equip the buildings and plant necessary for the purposes o f
its business . It was provided that repayment of these advance s
should be made by bonds of the Company. Spillers, as stated ,
were to receive 70 per cent . of the issued capital stock of the
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GREGORY, J . Company, the balance 30 per cent . to be secured by the appel-

1925

	

lant Gale .

June 12 .

	

Briefly, the foregoing is a general outline of the new project .

Does it come within the terms of the original letter giving tha t
COURT OF letter a reasonable construction . indeed I might say, a liberal
APPEA L

—

	

construction ? I think not . I might add that one of the parties
1926 interested in the original project, viz ., Smith, who was t o

Jan . 28 . operate the proposed elevator under the original scheme, droppe d

THOMAS out of the substituted scheme. While the question as to whether

v.

	

or not the new scheme is within the scope of the original project
GALE

might be determined without further elucidation, still evidenc e

was given bearing on the point and might be usefully referre d

to. A. M. White, respondent 's witness, stated that
"the project was changed around to an entirely different basis . "

Major Watts, again respondent's witness testified that :
"I told Mr. Gale very definitely that in my opinion if Spillers undertoo k

the financing of this elevator, they would insist upon having control. Mr .

Gale was very annoyed with me at the attitude that I took, because I

pressed the point very strongly and assured him that unless he was prepared

to give way, I was afraid business would not result with Spillers . "

A. M. White in his examination de bene esse, was asked thi s

mACnoNALn, question, and it was repeated to him at the trial :
J .A . "Mr . Davis : Now, coming back to Mr . Gale's original proposition, Mr .

Gale's original proposition was—as put up to you—was that he wanted t o

raise in the Old Country a million dollars, the whole project was to cos t

$1,250,000 ; he was going to put up $250,000 in Canada, and he wanted t o

get the balance in the Old Country, which was for the purpose of construe-

ing a mixed house and a feed elevator? Yes . "

And again :
"Do you say that was Mr . Gale's fixed proposition originally and th e

most important part of the whole project he had was that he and his asso-

ciates should remain in control? Certainly a project similar to that wa s

his early project . "

The witness endeavoured to modify the effect of thes e

answers but the attempted modification does not affect thei r

essential truth .
The original project involved local control and local operation .

The actual project involved control by Spillers . The origina l

project was Gale ' s project—"my project " ; the latter was

Spillers's project . Further, the original project, in iespecct t o

which two per cent. commission was to be paid to the respondent

if it materialized, was to secure, not borrow, $1,000,000 in
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England and raise $250,000 in Canada . The new project— GREGORY, J .

none the less new because it relates to the general purpose in

	

1925

view all along—involved an advance by way of loan of a much June 12.

larger amount. The original project provided for a 1,000,00 0

lant Gale had to act within the ambit of the authorizing resolu- 	 Jan. 28 .

tion of the Terminal Grain Company Limited, with only the THOMA S

latitude that resolution permitted .

	

GALE

It was suggested that the foregoing resolution was broa d

enough to include the project finally entered into . I examine

this suggestion because if the final arrangement was merely an

enlargement or expansion of the original project which shoul d

reasonably be regarded as within the contemplation of the

parties, the respondent would be entitled to succeed. This woul d

be based on the assumption that "my project" as 'mentioned i n

Exhibit 2, is any project which could be carried out under th e

authority of this resolution. This assumption is too wide. It

authorized the president to enter into negotiations

	

MACDONALD,
"for the raising of the sum of $1,000,000, or such other sum as may be

	

J.A.
found to be necessary for the erection and equipment of the elevator pro -

posed to be erected by the Company, and also for a feed mill and workin g

capital . "
It goes on to say :

"and in pursuing such negotiations to enter into such engagements an d

financial obligations in behalf of the Company as he may find to be neces-

sary or expedient, " etc .

This clause permitted the appellant Gale to enter into the

engagement in question with the respondent . It might be said

that if he simply placed this resolution before the respondent

and said, or in effect said : "This is my project, " or "it is any

scheme within the scope of this resolution, " it would cover the

final consummated project . The respondent does not however

claim any knowledge of the resolution or of a discussion base d

upon it . Neither does the appellant Gale . It was simply an

omnibus resolution forming the basis for action.

It does not follow, therefore, that the project must neces-
sarily be as wide as the resolution itself . It might be mor e

limited in its scope. I have already outlined what that projec t

35

bushel elevator ; the latter for a 2,000,000 bushel elevator . OAPPEALF

Additional land also was required . The original project had

	

—

certain fixed essentials not admitting of variation . The appel-

	

1926
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GREGORY, J . was, based not on the evidence of the appellant Gale, but on th e

1925

	

testimony of respondent's witnesses . He outlined the project t o

June 12 . these witnesses (White and Watts) when he reached England .
	 It would be going too far to suggest that what he outlined i n

COURT OF England on his first visit as the project he had in mind wa s

1926

	

respondent. That project involved, as already pointed out, loca l
Jan . 28 . control . But it is suggested based on the resolution that if on e
THOMAS of the methods for raising money outlined, e .g ., "by the sale of

v

	

common stock," etc ., were followed, loss of control would inevit -GALE
ably follow. If, however, the method in mind was as the appel-
lant Gale testifies and the respondent's witnesses White an d
Watts admit, viz., the sale of debentures or bonds "secured in
such manner as he may deem expedient," it would not involv e
loss of control . When, therefore, we find from respondent' s
witnesses, that control was insisted upon by Gale, and that Majo r
Watts had to tell him that he would have to give up that feature ,
coupled with the fact that the resolution does not exclude th e
possibility of local control, we must either reject the evidence o f

MACDONALD,
White and Watts, or accepting that evidence, find that for no

J .A . apparent reason the appellant Gale outlined one scheme to them

and a different scheme to the respondent . It follows therefore
that the matter is not concluded by stating that this resolutio n
was broad enough to include the final project . The appellant
Gale chose to frame a project within the ambit of the resolution .
What that project was, must be determined by the letter Exhibi t
2, and the oral evidence, the resolution being only one element
in that inquiry.

It is also clear that the original project was abandoned, not
willingly, but reluctantly, without the slightest indication that
it was done to evade the alleged obligation to the respondent .
The learned trial judge so finds . He says :

"There is no evidence that the effect upon the plaintiff was in any way

considered by anyone. "

Mr. White testified that
"at no time was Mr . Gale willing to give up control—it was because he ha d
to in order to get the money."

Again, White was asked these questions on his examinatio n
de bene else, the questions being repeated at the trial :

essentially different from that originally outlined to the
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"Now Mr. Gale did discuss with you, did he not, the advisability of GREGORY, J .
throwing up the whole scheme, when he had to lose control and suggested

to you that he could get money on his original basis, in Minneapolis or

	

192 5

Chicago ; and you and Major Watts prevailed upon him to very seriously June 12 .
consider the other proposition [the Spillers's proposal], pointing out that it

would lead to other things in the future, and that it was the starting of COURT O F

British capital coming into Canada, and that now that these people were APPEAL

interested in the thing at all, that it would be wise for him to make a deal

	

192 6
with them? We took that line, yes .

"Did you give that evidence? Yes.

	

Jan . 28 .

"Is it correct? Substantially, if you want to read it into the record I

would rather go over it point by point ."

	

THOMAS
v .

The questions were further analyzed with the witness and GALE

although his general assent is modified, it remains substantiall y
the witness's statement .

An effort was made to shew that the respondent is entitle d
to the two per cent. on the money advanced, by pointing out tha t
the appellant Gale got in touch with Spillers through the goo d
offices of White of the Canadian British Corporation . Major
Watts, of the same Company, was in Vancouver and, after a n
interview with the respondent, cabled to his Company in London ,
on September 19th, 1923, as follows :

"Dai Thomas instructions you meet Gale Empress France Southampton .
MAODONALO,

Arrange meeting Sir John take Gale and meet Sir William Nicholls ."

	

J .A.

This cable led to White meeting Gale, and through White a
meeting with Sir William Nicholls of the Spillers Company ,
was arranged, although Gale contends that he would have me t
Sir William in any event. Even rejecting the latter probability ,
this incident does not affect the situation . If as a result of this
introduction the original project was carried through, the
respondent would be entitled to recover two per cent . on the
amount obtained, as the money would be regarded as secured
"through" the Canadian British Corporation . If, however, the
original project was in fact abandoned, and a new project sub-

stituted not within the meaning of the special contract, Exhibi t
2, the intervention of Major Watts and White would have n o
significance . Of course, if we are not concerned with a specia l
contract but with a contract of general employment, the inciden t
would have a bearing as a part of the employee's work leadin g
to the results obtained . I have, however, already dealt with that
feature. The incident would also disclose one reason why Gale
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did not use the letters of introduction given to him by the
respondent . They would be unnecessary after receiving thi s
cable, producing as it did, the same result in the way of securin g
an introduction . However, although nothing turns upon it, I
find it difficult to refuse to accept the statement of appellant
Gale, that in any event he would not think of using the letter s
furnished by the respondent . They contained statements so
ridiculous as to make them valueless. Another letter by the
respondent, filed as Exhibit 5, throws a sidelight on his ethical
conceptions. I doubt if he himself believed the statements i t
contains .

There are in addition many collateral facts set out in th e
record which while having no direct bearing on the issue excep t
as to credibility, should induce the Court to weigh with care th e
evidence of the several interested parties who appeared as wit-
nesses for the respondent, and lead it to scrutinize the attempte d
modifications of evidence given by these witnesses on commis-

sion before the trial. With the exception of his reference to th e
evidence of White, to which I have already referred, the reason s

MACUOxALn,
for judgment of the learned trial judge do not necessarily indi -

J .A. cate that he did not consider these features . His finding that
this was a contract of general employment—a fundamental

error, I venture with deference, to suggest, made an analysis of
the evidence of less importance than it would be otherwise.
These witnesses were all united in the pursuit of gain, whether

legitimately or not, from this industrial enterprise . The
respondent fortified himself as best he could . An agreement
entered into after the action commenced and the need for rein-

forcements appeared, between the respondent and the Canadia n

British Corporation Limited was produced and filed without
objection as Exhibit 6. It shews that the respondent made us e
of his claim to the amount sued for as he doubtless thought to
the best advantage. It provides that he should pay to this Cor-
poration one-third of the amount he might recover in the action .
The agreement has reciprocal favours . The Corporation on its
part agreed to account to the respondent for one-third of any
sums it may receive from Spillers for alleged services in securing
capital for the construction of the elevator at Vancouver, a n

GREGORY, J .

192 5

June 12 .

COURT OF
APPEAL

1926

Jan . 28 .

THOMA S
O .

GALE
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investment which would doubtless be made without the inter- GREGORY, J .

vention of either . To enter into this agreement after action

	

192 5

brought with a corporation, two of whose officials were, and no June 12 .

doubt at that stage fully expected to be, witnesses, should at leas t

ence to the abandonment of the Terminal Grain Co . Ltd. and	
Jan. 28 .

the formation of the Vancouver Terminal Grain Co. Ltd., the THOMA S

latter acquiring the assets of the former, is a material element GALE

in this case in its legal aspects . I can quite understand that if

fraud is alleged and proven, and the real reason for the abandon-
ment of the old company and the formation of the new, was t o

strip the former of its assets so that a legitimate claim of th e

respondent's should be defeated, it would be material. Or if

this procedure was adopted simply to make it appear that a new

project was entered into in fact though not in substance, it would

also be material. Mr. Craig ' s contention appeared to be that the

whole matter was engineered to defeat the respondent's claim .

If this so-called manipulation was the result of a bona fide MACDONALD,
J.A.

change of project, doubly so if the formation of new companie s

and the transfer of shares, etc., was at the instance of Spiller s

to enable it to carry through its own project without becomin g

involved in any possible liabilities of the old company which

might exist, though unknown to them, the suggestion loses th e

force it might otherwise possess.

This alleged manipulation took place after the new project

materialized and was simply a step in carrying out the fina l

arrangement. The Terminal Grain Co. Ltd., by agreement

with the Vancouver Terminal Grain Co. Ltd. (recently incor-

porated with a capital of $100,000 divided into 1,000 share s

of $100 each) turned over to the latter company its unexpired

lease or a new lease arranged for, with the Board of Harbou r

Commissioners, the consideration being the entire 100,000

shares, said shares being allotted to the old company or it s

nominees. The old company by the same agreement transferre d

the shares so acquired to the appellant Gale, J . R. Smith and

others, in the proportion therein set out by a stock dividend of

induce the Court to consider their evidence with a high degree °APPEAL
of caution .

1926
Counsel for respondent submitted that what occurred in refer -
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GREGORY, J .

1925

June 12 .

COURT OF
APPEAL

192 6

Jan. 28 .

THOMAS
V.

GALE

MACDONALD,
J.A.

100 per cent. of the shares so acquired as aforesaid . Smith late r

transferred his shares to the appellant Gale . To shew Spillers' s
connection with the arrangement, all the directors of the new
company, other than Gale, resigned, and two representatives o f
the Spillers Corporation took their place . Provision was made
for the payment of certain liabilities of the old company, but

not for the alleged indebtedness to the respondent . The vendor
company was undoubtedly stripped of its assets, and if th e
responden t's alleged claim was an existing debt, a liability would

be incurred by the directors. But I do not so find. This whol e
matter was, I think properly treated by the learned trial judge .
Dealing with this aspect of the case he says :

"I find no evidence of any actual intention to defraud on the part of an y

one in the manner in which the new company was formed, and the agree-

ment with Messrs . Spillers was given effect to. Messrs . Spillers, not

unreasonably I think, refused to do anything in the name of the old com-

pany because probably of the impossibility of ascertaining that it positively

had not outstanding liabilities and to protect themselves against any suc h

claims being subsequently put forward . They insisted upon a new compan y

being formed and anything that was done was done under the advice of thei r

solicitor ; they insisted upon it being done in that way for their own pro-

tection and the Terminal Grain Co . et at . consented because they could not

get the advances in any other way. There is no evidence that the effect

upon the plaintiff was in any way considered by any one . "

This is a finding of fact fully supported by the evidence an d
it disposes of any suggestion of alleged manipulation by an y

one to defeat any bona fide claim of the respondent.
It follows therefore, on the whole case, that the conditions of

the contract disclosed in Exhibit 2, entitling the respondent to
succeed were not fulfilled, and the appeal of all the appellants

should be allowed. It is therefore unnecessary to deal with th e
point of law in respect to the alleged liability of directors .

Appeal dismissed and cross-appeal allowed,

Macdonald, J .A. dissenting .

Solicitors for appellants : Farris, Farris, Stoltz & Sloan.

Solicitor for respondent : Clarence Darling .
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ATTORNEY-GENERAL OF BRITISH COLUMBIA v. MORRISON, J.

THE CANADIAN PACIFIC RAILWAY COMPANY . 1926

Mar . 9 .

	

Provincial Legislature—Powers of—Fuel-oil Tam Act—Indirect taxation— 	
Ultra vires—B .C. Stats . 1923, Cap. 71—30 cf 31 Viet ., Cap. 3, Sec . ATTORNEY-
92, No. (2) (Imperial) .

	

GENERAL OF
BRITISH

Section 2 of the Fuel-oil Tax Act defines a "purchaser" as "any person
COLUMBI A

v.
who within the Province purchases fuel-oil when sold for the first CANADIA N

time after its manufacture in or importation into the Province ." PACIFI C

Sections 3, 4 and 5 provide, inter alia, first, that "Every purchaser RT . Co.

shall pay to His Majesty for the raising of a revenue for Provincia l

purposes a tax equal to one-half cent per gallon of all fuel-oi l

purchased by him	 Secondly, that "Every vendor at the time

of the sale of any fuel-oil to a purchaser shall levy and collect the

tax imposed by this Act in respect of the fuel-oil, . . . . " Thirdly ,

that "Every vendor shall, with each monthly payment, furnish to the

collector a return shewing all sales of fuel-oil made by him t o

purchasers during the preceding month	

The defendant Company buy fuel-oil from the Union Oil Company o f

Canada and consume all that they buy in the Port of Vancouver .

The Union Oil Company of Canada purchase its fuel-oil from the

Union Oil Company of California . The two oil companies have the

same executive officers . The shares in the Canadian company are

owned or controlled by the California company, but they are separate

legal entities . The California company ships the fuel-oil fro m

California to the Canadian company at Vancouver and the Canadian

company pay the California company the price at San Pedro, Cali-

fornia, on the date of delivery at Vancouver, plus transportation an d

other charges, the quantity of oil paid for being equal to the quantity

discharged into the tanks of the Canadian company at Vancouver .

In an action for payment of the taxes alleged to be due and payabl e

under said Act :

Held, that the first purchaser after importation of the fuel-oil into

British Columbia was the Union Oil Company of Canada, that th e

tax is therefore indirect and ultra wires .
Held, further, that assuming the defendant was the first purchaser the

tax sought to be imposed is ultra wires of the local Legislature as no t

being direct taxation within the meaning of No . (2) of section 92 o f

the British North America Act .

ACTION to recover the taxes alleged to be due the Provinc e
from the defendant Company under the provisions of the Fuel- Statement

oil Tax Act . The facts are as set out fully in the head-note and
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MoRRISON, 5 . reasons for judgment. Tried by MORRIsox, J. at Vancouver

1926

	

on the 15th of February, 1926.

J. W. deB. Farris, K.C., and Sloan, for plaintiff.
ATTORNEY- Davis, K .C., and McMullen, for Canadian Pacific Railway

GENERAL O F
BRITISH Company.

COLUMBIA

	

Mayers, and Macrae, for Union Steamship Company.
v.

CANADIA N
PACIFIC

	

9th March, 1926 .
RY . Co . MoRRZsox, J . : The local Legislature of British Columbia in

1923 passed an Act which may be cited as the Fuel-oil Tax Act .
In section 2 the word "purchaser" is defined to mean "any per-
son who within the Province purchases fuel-oil when sold fo r
the first time after its manufacture in or importation into th e
Province." Section 3 enacts that :

"Every purchaser shall pay to His Majesty for the raising of a revenu e
for Provincial purposes a tax equal to one-half cent per gallon of al l

fuel-oil purchased by him, which tax shall be levied and collected in th e
manner provided in this Act. "

Section 4 provides that :
"Every vendor at the time of the sale of any fuel-oil to a purchase r

shall levy and collect the tax imposed by this Act in respect of the fue l
oil, and shall on or before the fifteenth day of the month next followin g

Judgment that in which the sale takes place pay over to the collector of the assess-

ment district in which the sale takes place the full amount of the tax . "

The word "collector" is not interpreted by the Act and it i s
left to surmise who is meant by this word. By section 5 th e
vendor must make a return of all sales to the collector .

Section 8 imposes a penalty upon the vendor who violates th e
provisions of sections 4 or 5 . The Canadian Pacific Railwa y
and the Union Steamship Company, consumers of fuel-oil, buy
their supplies exclusively from the Union Oil Company of
Canada at Vancouver and have steadfastly refused to pay thi s
tax. This action has been launched against them claiming pay-
ment for those taxes alleged to be due and payable under th e
provisions of the Fuel-oil Tax Act . Both suits came on at the
same time, the evidence taken in this case being applicable t o
the case against the Union Steamship Company .

The defendant Company themselves consume all the fuel-oi l
which they buy from the Union Oil Company of Canada at th e
Port of Vancouver, B .C. The Union Oil Company of Canada

Mar . 9 .
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purchase this fuel-oil from what I may term the parent Com- MoRRisoN, J.
pany—the Union Oil Company of California .

	

These two oil 192 6

companies interlock .

	

The executive officers are the same in both
The

	

in

	

Canadian
Mar . 9 .

companies .

	

shares

	

the

	

company are owned or
controlled by the California company. Of course the are

	

RNEY-
y

	

GENERAL OF
separate legal entities. The California company had been, BRITISH

COLUhIBIA
previous to the incorporation of the Canadian company, operat-

	

v.

ing in British Columbia but since that date they have left this CANADIAN
PACIFI C

field to their namesake here and the substituted method of RY . Co.

handling their products appears to be substantially as follows :
The staff of the local company transmit from time to time, a s
occasion requires, to the California company stock reports of the
quantities of oil on hand in the local company's tanks in Van-
couver and thus keep them informed when the tanks require
replenishment. Whereupon when needed a ship of the Cali-
fornia company's fleet is cleared from San Pedro, loaded wit h
oil . The ship may, and often does, take on oil which is con-
signed to intermediate American ports and there discharged.
No orders pass between the companies in the ordinary business
sense. The foreign company pay the insurance on this cargo .
The advance invoice furnished the customs for purposes of Judgment

importation shews that the shipment is imported into Canada b y
the California company and in it the following declaration i s
made :

"That none of the said goods have been sold by or on behalf of th e
owner aforesaid to any person, firm or corporation in Canada . "

The Canadian company pay the California company the pric e
at San Pedro, California, on the date of delivery at Vancouver

plus transportation and other charges. The quantity of oil pai d
for is the actual quantity discharged into the tanks of the Cana-

dian company at Vancouver as shewn by the tanks gauge whic h

sometimes differs from that shewn in the invoice. The defend-
ant submits that all this is a purchase by the Union Oil Compan y
of Canada from the Union Oil Company of California, at the

time of the delivery of the oil in the said tanks in Vancouver .
Considerable argument turned on when "importation" within
the meaning of the Act takes place. On that point, I rely upon
section 116, subsection (a) of Cap. 48, R.S.C. 1906—the
Customs Act—which enacts that for the purposes of that Ac t
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MORRISON, J . "the importation of any goods, if made by sea, coastwise or b y

1926

	

inland navigation, in any decked vessel, shall be deemed to hav e

Mar . 9 . been completed from the time the vessel in which such goods
were imported came within the limits of the port at which the y

local Act then the Union Oil Company of Canada make thei r
purchases in question after importation and they are therefor e
the first purchasers in British Columbia and not the defendan t
who purchases in turn from them . The plaintiff urges that this
is not the definition to be relied upon but rather that the wor d
should be applied to the method adopted by the customs officials

in seeing that the goods are properly passed through their hand s
in compliance with the requirements of the Customs Act, after
which only importation in its true practical sense is complete.
The delivery to the Canadian company takes place in fact befor e
the completion of all these requirements of completely passin g
through the customs . That therefore the purchase by the Union
Oil Company of Canada takes place before importation and that
the sale by them to the defendant is the first sale after importa-
tion. The plaintiff seeks on that ground to hold the defendan t
liable to pay the tax imposed by section 3, supra .

I am of opinion that the first purchase after importation i s
by the Union Oil Company of Canada . Counsel conceded tha t

in that event the tax is indirect and. the Act ultra vires . The
defendant's second line of defence is that on the footing that if i t
is the first purchaser then the tax is nevertheless indirect .

The question of taxation, always a ground of conflict, is i n
this case, owing to the language of the Act, a particularl y

troublesome one . To determine the ultimate incidence betwee n

the first purchaser and the public, who consume a commodity, i s
in many cases difficult. I have no doubt that, under the strai n
of large necessary expenditures in the administration of th e
affairs of the Province and following an old maxim of taxation ,
"wherever you see an object tax it, " the local Legislature have
in the imported article of "fuel-oil" detected a new source of
revenue. It would seem that they straightway attempted t o
strike directly at those who first purchase that article of corn -

ATTORNEY- oto be reported."
GENERAL OF

ought

	

reported."

If that is what is meant by "importation" as employed in th e
COLUMBI A

V .
CANADIA N

PACIFIC
RT . Co .

Judgment
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merce in British Columbia, doubtless taking at his word John MoRRISON, J .

Stuart Mill, the great exponent of that school of philosophy

	

192 6

which had as its fundamental characteristic the duty incumbent Mar . 9.

upon all thinkers to investigate for themselves rather than accep t

the authority of others . However, I feel myself more restrained ATTORNEY -
GENERAL7

	

GENERAL OF

and am guided in coming to a conclusion in this case, by settled BRITISH

legal authority. We are cautioned by the bookmen that Adam
COLUMBIA

Smith's pronouncement in the field of political economy must C NADANrACIFIC

be taken only as an important contribution and provisional Ry. Co .

guide for the future, but it is a future viewed by him from th e

period of his sojourn in Toulouse and of his commingling with

the leaders of the subtle economic thought in the France of tha t

day. We have now reached an epoch of revolutionary move-
ments in social, constitutional and economic manners, method s

and mind based upon or influenced by different criteria, some of

which were considered absolute by Mill . Whether the views o f

these great economists are now to be taken as definitive is not

for me fortunately to determine, notwithstanding that the chie f

point to be decided in this case is whether the tax in question

is direct or indirect . In all the authorities cited by counsel an d

which are binding upon me reference is made to Adam Smith Judgment

and Mill and their definitions of those two methods of taxation .

Yet the learned judges emphasize the fact that the question i s

nevertheless a legal and not an economic one . Although the

division of taxation into direct and indirect is not based on any

real intrinsic difference nor is it a logical one, it is a classifica-
tion made for the sake of convenience and which is recognize d

by writers, legislators and the Courts . Following upon the
definition of those writers it is now accepted judicially tha t

direct taxes are so called because they strike directly at the tax -

payer from whose income they are supposed to be taken .

Indirect taxes are those which are passed on by the person wh o
pays in the first instance to another who in turn passes them o n

until at last they find lodgment with the consumer or perso n

who bears the burden. They are supposed to be passed on by

the first payer to others and are favoured by Adam Smith

because the consumer "pays them little and little as he buys th e

goods. It must be his own fault if he ever suffers any consider-
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able inconvenience from such taxes ." They are in reality not so
much a tax "as part of the market price of the commodity" : 3 7
Cyc . p . 714. Applying this broad definition, customs and excis e
duties are taken as the standard examples of indirect taxes.

ATTORNE -
G NERRAL OF Whilst an income tax is an example of a direct tax, one test i n

BRITISH deciding in which category a tax should properly be placed is t o
COLUMBIA

v.

	

enquire can those who are struck at pass on . the charge or is the
CANADIAN charge susceptible of bein g passed on ? There is no doubt tha tPACIFIC b b

Rv. Co. the ultimate incidence probable or assumed of any tax o n
imported commodities in this country is well known to "th e
trade" whatever may be the device employed to conceal fro m
view its real character. The commodity here in question was
imported into Canada by the foreign producer and sold in
British Columbia to the local company who in turn sold to the
defendant which is empowered by its charter to resell . Whether
in fact they do so or not is, in my opinion, immaterial in th e
circumstances of this case . In principle it surely makes littl e
difference that at the time the Act assailed was passed th e
defendant, owing to the present exigencies of its business, itsel f
consumes the whole of its purchases . The Act imposes the ta x

Judgment upon the first purchaser whether he consumes the oil or passes
it on. All the fuel-oil now consumed in British Columbia i s
either imported into the country or manufactured here fro m
the crude product which is imported . The other companies are
the Imperial Oil Refineries and the Imperial Oil Company, both
Canadian companies . The Imperial Oil Refineries import th e
crude material and manufacture the fuel-oil here. The
Imperial Oil Company purchases the manufactured oil from th e
other and sells to its customers for consumption. These two
companies are related to each other in somewhat the same man-
ner as the Union Oil Companies . In the case of the Imperia l
Oil Company the tax would unquestionably be indirect, a s
regards the oil manufactured and marketed . In my opinion,
the exact incidence of this tax can be traced and ascertained a s
surely as can that on articles upon which is imposed a customs
duty. It is conceded by writers on economics that the division
into direct and indirect taxation is not logical and to illustrate
that, the income tax is given as an example ; a tax which it is
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within the power of the local Legislature to impose as being a MORRISON, J .

direct tax . It is not always paid directly by the person out of

	

192 6

whose income it comes ; and the case is cited of a joint-stock

	

Iar . 9 .

company which pays the Government and deducts the amoun t
from the individual owners of stocks and shares out of whose ATTORNEY -

GE\ERAL of
incomes the amount is derived . The process, not being exactly BRITIsIn

direct—and in some cases a tax taken to be indirect is not passed
COLvMDIA

on as where "a charge on a commodity is such a small figure that
PACIFI C

it cannot be easily divisible among ordinary units of retail con- RY . Co .

sumption so that it can be passed on to a consumer of the articl e
in the form of an increased price, it may remain fixed upo n
those who first pay it ." From which it will be seen that in th e

economist's point of view the definition lacks "rigour ." The
foregoing remarks may appear too discursive but I make the m

in deference to the elaborate argument of the counsel for th e
Crown. The following passage from the judgment of Lor d

Selborne, L.C. in Attorney-General for Quebec v . Reed (1884) ,
10 App . Cas . 141 at p . 144 will serve to shew the way the Court s
treat the matter :

"The question whether it is a direct or indirect tax cannot depend upo n

those special events which may vary in particular cases ; but the best Judgmen
t

general rule is to look to the time of payment ; and if at the time the

ultimate incidence is uncertain, then, as it appears to their Lordships, i t

cannot, in their view, be called a direct taxation within the 2nd section

of the 92nd clause of the Act in question [B .N .A. 18671 . "

Not only ought the tax which a person is called upon to pay
be certain but there should be no uncertainty in the Act creatin g
the tax . It seems to me that sections 3 and 4 of the local Ac t
create confusion which is akin to uncertainty . Mr. Fan-is

strongly urges upon me the submission that the Legislature a t
the very time they passed the Act knew and had in mind th e
conditions prevailing in the Province as regards fuel-oil . Par-

ticularly, that the defendant was not only the purchaser in th e
first instance but was also the consumer, and that therefore th e
incidence began and ended with them . But it may be assume d
also with equal plausibility that there were other condition s

existing of which the Legislature must be held to have know n

as well, namely those pertaining to other fuel supplies such a s

coal which is extracted from the extensive coal areas of the
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MORRISON, J . Province and with which the fuel-oil comes into direct competi -

1926

	

tion. Laudable though the desire may be for the Governmen t

mar. 9 .
of the day to safeguard local products from an imported riva l
commodity, yet it was not the intention of the Imperial Parlia -

ATTORNEY- ment to empower a local Legislature to create a protective tariff .
GENERAL O F

BRITISH For in its incidence I think this tax savours of a customs duty .
COLUMBIA

v.

	

I, therefore, find (in the words of the Judicial Committee of
CANADIAN the Privy Council in the Reed case, supra) that the Legislature

PACIFI C
RY . Co. has in the impeached Act sought to impose a tax which is i n

substance indirect in its nature inasmuch as it would in man y
transactions be demanded from one person in the expectation
that he should indemnify himself at the expense of another . It

Judgment was also there held that the question of the nature of the tax is
one of substance and does not turn only on the language used by
the local Legislature, which imposes it, but on the provisions o f
the Imperial statute of 1867.

In my opinion the tax sought to be imposed is ultra vires of

the local Legislature as not being direct taxation within th e
meaning of section 92, No. (2) of the British North Americ a
Act, 1867 . The action is, therefore, dismissed .

Action dismissed.
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ICE DELIVERY COMPANY LIMITED v. PEERS
AND CAMPBELL .

COURT O F
APPEAL

192 6

Practice—Appeal to Supreme Court of Canada—Application for leave —
Public interest—Important question of lain—Can. Stats . 1920, Cap .-
32, Secs . 35 to 43 inclusive .

The question of the right of a servant while in his master's service t o

solicit business from his customers for himself when his service is a t

an end, and he sets up on his own account, is not a matter of publi c

importance or an "important question of law" such as would justify

granting leave to appeal to the Supreme Court of Canada .

M OTION to the Court of Appeal by the plaintiff for leave t o

appeal to the Supreme Court of Canada . The action was fo r
damages for the loss of business by reason of the defendant s
soliciting the plaintiff's customers (the plaintiff being in the ice
delivery business) both before and after leaving the plaintiff' s
employ and in order to solicit said business making use of th e
knowledge and information obtained while in the plaintiff' s
employ and for an injunction restraining the defendants fro m
soliciting the former customers of the plaintiff (see ante, p .
445) . The plaintiff Company submitted evidence that the los s
sustained by reason of the acts of the defendants is far in exces s
of $2,000 . The plaintiff succeeded on the trial but the judg-
ment was reversed by the Court of Appeal .

The motion was heard at Vancouver on the 4th of March,
1926, by MARTIN, GALLIHER and MCPHILLIPs, JJ .A .

J. W. deB. Farris, K.C. (Brown, K.C., with him), for the
motion : We are asking for leave to appeal under section 39 o f
the Supreme Court Act . That it is a case of public interest se e
Jennings v. Canadian Northern Ry. Co . (1925), 35 B .C. 495 ;
Channell v. Rombough (1924), 34 B .C. 52 ; Doane v . Thomas

(1922), 31 B .C. 457 ; Lake Erie and Detroit River Rway. Co .

v. Marsh (1904), 35 S.C.R. 197 at p. 200. The words "on
some important question of law" is what we rely on . The ques-
tion at issue in the case was considered in Nichol v. Marlyn
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(1799), 2 Esp. 732, but that decision was questioned in Robb

v . Green (1895), 2 Q .B. 1 at p. 13 and on appeal p . 315 at pp.

318-9 . That there is an important question of law see Measures

Brothers Lim. v. Measures (1910), 79 L.J., Ch. 707 ; Hepworth

Manufacturing Co. v. Wernham Ryott (1919), 88 L.J., Ch .
432 and on appeal 89 L .J., Ch. 69 ; Herbert Morris, Limite d

v . Saxelby (1916), 1 A .C. 688 .
Mayers, contra : An appeal will not be entertained on practic e

and procedure at all. Nichol v. Martyn (1799), 2 Esp. 732 was
followed by Mr . Justice MARTIN in this Court . There is noth-

ing novel in this case . Chan v. C.C. Motor Sales Ltd . (1926 )

[ante, p. 488] is against them. The Supreme Court frown s
down on these applications except in very important cases and
this is not a matter of general importance .

Brown, replied.

The judgment of the Court was delivered by

_MARTI\, J .A. : We are of the opinion that this is not a cas e

where leave should be given. It did involve a principle, and a n

important one, as was said by both counsel, in regard to what I

shall term, sufficiently for the purposes of this case, the view
taken by Lord Kenyon in Nichol v. Martyn, that a servant i s
entitled to canvass his master's customers within certain limits ,
and my brothers were of the opinion that the case before us di d

Judgment not come within the circumstances upon which Lord Kenyo n

based his decision, though I, with the greatest deference, wa s
unable to take that view. Then all that remained would be th e
relief to be afforded on the declaration of the application of tha t
principle, and that would not appear, we consider, to really
embrace anything wider than the application of the discretio n
of the Court in its own practice . Such being the case, if that
view is right, it would not be proper for us to encourage furthe r

litigation in this matter .
Motion dismissed .
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APPENDIX.

Cases reported in this volume appealed to the Supreme Court of
Canada, or to the Judicial Committee of the Privy Council :

CHAN V . C. C. MOTOR SALES LIMITED (p. 488) .	 Affirmed by Suprem e
Court of Canada, 31st May, 1926 . See (1926), S.C.R. 485 ; (1926), 3
D.L.R. 712 .

MCCOUBREY V . THE NATIONAL LIFE ASSURANCE COMPANY OF CANADA

(p. 428) .-Affirmed by Supreme Court of Canada, 13th March, 1926 . See
(1926), S .C.R. 277 ; (1926), 2 D .L.R. 550 .

PETER V. YORKSHIRE ESTATE COMPANY LIMITED AND THE YORKSHIRE

AND CANADIAN TRUST LIMITED (p. 71) .-Affirmed by the Judicial Com-
mittee of the Privy Council, 5th March, 1926 . See (1926), A .C. 513 ; 95
L.J., P.C. 91 ; (1926), 2 W.W.R. 545 ; (1926), 2 D.L.R. 641 .

PORTER & SONS, LIMITED, ROBERT V. FOSTER, ARMSTRONG AND MILLE R

(p. 222) .-Affirmed by Supreme Court of Canada, 13th March, 1926 . See
(1926), S.C.R. 328 ; (1926), 2 D.L.R. 340 .

Cases reported in 35 B .C., and since the issue of that volume appeale d
to the Supreme Court of Canada, or to the Judicial Committee of the Priv y
Council :

JACK V. NANOOSE WELLINGTON COLLIERIES LIMITED (p. 295) .
Reversed by Supreme Court of Canada, 8th February, 1926 . See (1926) ,
S.C.R. 495 ; (1926), 2 D.L.R. 164 .

PREMIER GOLD MINING COMPANY LIMITED V . COASTWISE STEAMSHI P

& BARGE Co. LIMITED (p. 147) .-Affirmed by Supreme Court of Canada ,
2nd February, 1926. See (1926), 1 D .L.R. 1009 .

PRIBBLE V . BRITISH COLUMBIA ELECTRIC RAILWAY COMPANY LIMITE D

(p . 46) .-Reversed by the Judicial Committee of the Privy Council, 23rd
February, 1926. See (1926), A.C. 466 ; 95 L.J., P.C. 51 ; 134 L.T. 711 ;
42 T.L.R. 332 ; (1926), 1 W.W.R. 786 ; (1926), 2 D .L.R. 865 .
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Case reported in 34 B .C., and since the issue of that volume appeale d
to the Exchequer Court of Canada :

I)oxovA\ STEAMSHIP Co., THE 'W M. . v . TnE S .S . IIL :LI.EN (p . 461) .-
Reversed by Exchequer Court of Canada, 9th February, 1920 . See (1926) ,
Ex. C.R. .9 .



INDEX .

ABSENTEE VOTE .

	

98
See ELECTIONS .

ACCIDENT—Damage to third party . 253
See INSURANCE, AUTOMOBILE.

ACTION—Cause of—Interference with lega l
right—Malicious intent—Justification—
Restraint of trade — Injunction .] Th e
farmers and retail milk dealers in th e
Fraser Valley other than those already
under contract with the Fraser Valley Milk
Association Ltd. desiring to better their
condition formed the defendant Company
for that purpose . In order to attain thi s
end the scheme was evolved of obtaining
yearly contracts with the producers of milk
other than those with the Fraser Valley
Milk Producers Association controlling their
output . Then it was sought to have thos e
retail milk dealers (other than the last
mentioned association) who were buying
directly from the producers, to execute con -
tracts to pay over certain portions of th e
retail price received by them to the defend -
ant. These parties termed independent mil k
dealers included the plaintiff . Contract s
along these lines were prepared and meet-
ings held which eventuated in the larger
portion of producers signing contracts con -
trolling their output and the majority o f
the independent retail dealers executing con-
tracts . The plaintiff was invited to join
the defendant association but refused t o
sign a contract and after endeavouring t o
induce him to join them, the object bein g
to better the condition of all concerned, th e
defendant Association wrote the plaintiff a
letter advising him that if he did not sig n
an agreement as aforesaid, the Associatio n
would in seven days stop the producers with
whom the Association had contracts from
supplying him with milk . In an action for
an injunction restraining the Associatio n
from trrying out its threat, it appeared
1liei the plaintiff had at this time certai n
cell cts with certain producers for th e
supply of milk from time to time. Held,
th,u the defendant Association had no right
to interfere with and destroy any contrac-
tual relationship existing between the
plaintiff and those supplying it with milk
and the plaintiff is entitled to a perpetual

ACTION—Continued.

injunction preventing any such interference .
J. M. STEEVES DAIRY LIMITED V . THE TWIN
CITY CO-OPERATIVE MILK PRODUCERS Asso-
cIATION.

	

286

2.Right of. - -

	

- 352
See CONTRACT. 10 .

ADMIRALTY LAW—Practice — Value o f
scow—Appraisers—Fees—Application for
flat for increase .] Under a commission o f
appraisement issued to the marshal, M . was
appointed by the marshal at the joint reques t
of the parties as that officer's substitute in
the execution of the commission of appraise-
ment in Prince Rupert and with his
appointment he received a letter signed by
the solicitors of both parties asking him t o
substitute the marshal and appraise the
scow in question in company with th e
plaintiffs' appraiser and the defendant' s
appraiser . M. did in fact participate in th e
appraisement of the scow and signed th e
certificate of appraisement . On an applica-
tion under Part VI . of the Table of Fee s
for a fiat for an increased fee for M. a s
appraiser in appraising the value of sai d
scow :—Held, that in the circumstances thi s
should be regarded as a special arrangement
to meet unusual conditions and the objec-
tion that in fact he was the marshal's sub-
stitute should not be allowed to prevai l
against his application for a moderat e
remuneration for services rendered in goo d
faith and at the request of both parties .
THE PACHENA V . THE GRIEF. - - 30

AGENCY.

	

-

	

- 12 7
See SHIPPING . 3 .

AGREEMENT — Gown ; — Purchase of- -
o f /tonBo, , ] , of i,,w

	

(i ,Made Assiyn-
„/ of

	

on—Purchas completed b y
assd/u

	

/,i,i ll/,, meter agreement mad e
by osi1

	

.] The Lummi Ba y
Packing hieh the plaintiff was a
large sb .rel,n,I,Ier . owned a cannery on Van-
couver 1-lard The Company being indebted
to the h,oiu1 B.u,?: executed a trust deed
covering its es-et s under which a debenture
was issued for 1 .200,000 which was given to
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AGREEMENT—Continued .

the Bank as collateral security, the Bank
holding as further security, the plaintiff's
guarantee for $150,000. In 1922, at th e
instance of the plaintiff, a debentur e
holder's action was started and a receiver
appointed who, with the plaintiff as man-
ager, operated the cannery for that seaso n
at a profit . In the following year an orde r
for sale of the assets was obtained but n o
sale was made as the plaintiff paid the
receiver $9,000 . The plaintiff then, with th e
assistance of an American attorney, secured
control of the outstanding shares of the
Company and entered into an arrangement
with the defendant Otto Burckhardt whereby
Burckhardt was to purchase the cannery
from the receiver and form a company t o
which he would transfer the cannery and
the plaintiff' was to receive one-third of th e
capital stock of the company . Burckhardt
obtained an option from the receiver for th e
purchase of the cannery for $100,000 upon
which he paid $35,000 . The plaintiff, on
Burckhardt not being able to obtain th e
balance of the purchase price, interested
Burekhardt's brother Charles in the pur-
chase advising him of the arrangemen t
between the plaintiff and his brother .
Charles took an assignment of his brother
Otto's option, paid the remainder of the
purchase price and formed a company
(National Packers Limited) to which h e
turned over the cannery . In an action to
recover one-third of the shares in the Com-
pany as provided in his agreement wit h
Otto :—Held, on the facts, that there existed
an implied contract between the plaintiff
and the defendant Charles Burckhardt tha t
lie would carry out the bargain made
between his brother Otto and the plaintiff
and there is consideration for this in th e
assent given by the first company to th e
original option and in the plaintiff assenting
to the assignment of the original option by
Otto Burckhardt to his brother Charles, an d
the plaintiff is therefore entitled to one -
third of the shares in the new company.
RICE V. BURCKIIARDT AND BURCKIIARDT .
	 16 1

AGREEMENT FOR SALE. - - 222
See LAND .

ALCOHOLIC DEMENTIA. - -

	

89
See WILL . 3 .

APPEAL. -

	

-

	

-

	

-

	

71
See WORKMEN 'S COMPENSATIO N

ACT .

2 .

	

	 Application for postponement of .
- - - 435

See CRIMINAL LAW. 11 .

APPEAL—Continued .

3 .	 Judgment. - - - -

	

190
See CRIMINAL LAW. 9 .

4.	 Practice—Judgment—Deference to
assess damages—Final judgment.] Whe n
the Court decides the substantial question
of liability in an action and merely refer s
the assessment of damages to a referee,
reserving nothing to itself, the judgment
should be regarded as a final judgment for
the purposes of appeal . BOSLUND et at. V.
ABBOTSFORD LUMBER, MINING & DEVELOP -
MENT COMPANY, LIMITED . -

	

386

5.—Right of. - -

	

8 1
See BANKRUPTCY .

6.	 To Supreme Court of Canada—
A 1 , pH, a / on for leave—Public interest
I„tpemat jnestion of law .

	

-

	

-

	

559
See PRACTICE . 3 .

APPRAISERS—pees—Application for fiat
for increase.

	

-

	

-

	

-

	

-

	

30
See ADMIRALTY LAW .

ARBITRATION. - - -

	

- 307
See CONTRACT. 1 .

AUTOMOBILE—Pedestrian run down by .
	 241

See NEGLIGENCE. 6 .

2.	 Sale of—Conditional sale agree -
,eat—Default Repossession by vendor—

Sn fo—8 e rplus over original p u-chase price
-1;a / In of purchaser to halo,,,, R.S .B .C .
1b' I . Cap . 41, Sec. 10.] ' I Ile plaintiff
bon_ht an automobile for $ 1,103 .60 under
a conditional sale agreement . He paid $950
cash and $700 in monthly i,in,nts . Being
in default in the next utonrIly payment th e
vendor retook possession of the car as pro-
vided for in the agreement and resold it fo r
$2,080 . The vendor having received in all
after allowance for interest the sum of
$532 .78 over and above the original pur-
chase price, the purchaser sued and recov-
ered judgment for the said balance . Held,
on appeal . affirming the decision of GRANT ,
Co . J . (MARTIN and MACDONALD, JJ .A . dis-
senting), that upon a resale of the auto -
mobile the purchaser is entitled to an y
surplus recovered above the amount due
and payable under the conditional sale
agreement .

	

[Affirmed by Supreme Cour t
of Canada .] CIHAN V . C . C . MOTOR SALE S
LIMITED .	 488

AUTOMOBILE INSURANCE .
See under INSURANCE, AUTOMOBILE .
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BANKRUPTCY— Claim as secured credito r
—Contract for supply of timber—Moneys
advanced—Purchaser's lien—Bill of sale—
Right of appeal—Can . Stats . 1919, Cap. 36 ,
Sec . 71 .] The plaintiff entered into a con -
tract in July, 1923, with T . & V . for delivery
of 300,000 feet of lumber at a certain price ,
and at the same time advanced T . & V.
moneys to carry on the work said moneys
being secured by promissory notes . On the
13th of August, 1923, T. & V. gave the
plaintiff a bill of sale for 100,000 feet o f
lumber and on the 13th of September fol -
lowing T. & V. assigned for the benefit o f
their creditors without delivery of the lum-
ber . The trustee in bankruptcy refused to
recognize the plaintiff's claim as a secure d
creditor and on an issue it was held tha t
the plaintiff had a purchaser's lien upon th e
lumber in question . Held, on appeal, revers -
ing the decision of MCDONALD, J ., that th e
moneys were advanced as a loan to enable
T . & V. to carry out the contract which i s
inconsistent with the claim for a lien ; fur -
ther the taking of a bill of sale as security
and claiming to rank as a secured credito r
by reason thereof is also inconsistent with
the claim for a lien . Levy v . Stogdo n
(1898), 1 Ch . 478 ; and Rose v . Watson
(1864), 10 ILL . Cas. 672 distinguished . A
judge in bankruptcy allowed the plaintiff' s
appeal from the denial of the authorize d
trustee of its right to rank as a secure d
creditor with respect to a contract with the
assignees for the purchase of lumber an d
advances made thereunder. On appeal by
the trustee to the Court of Appeal a prelim -
inary objection that there was no jurisdic -
tioe to entertain the appeal was dismissed
( \I v r)Ov Ate, C .J.A . and MACDONALD, J .A .

-s e ating) . In re Motherwell of Canad a
(1' L 24), 5 C.B.R. 107 distinguished . APEX

I .l \IBER COMPANY LIMITED V. JOHNSTONE .
8 1

BANKS AND BANKING—Bills and notes—
Ci ' mitt—Alteration—When ralid—Right o f
batik to combine customer's savings ban k

rent accounts—(P y' ;a, blank t o
hi erdraft .] The 1~Iaiatili who was

gi ueral superintend( of the Kamloops
C"I'I'er Company, Inc . . i--nedl a cheque and
delivered it to the nrina_ir of the defendant
Bank as folloa , :

	

iii loops, B .C., Feb . 15,
1923 . Pay to the girder of Kamloops Coppe r
Co . Inc	 Dollars . Savings
[sgd.] A. T . Wallinder .'" It was endorsed
by said company to the Bank and was given
to secure the company's overdraft at th e
Bank . The bank manager afterwards trans-
ferred a.11 of the plaintiff's moneys in his
savings account to his current account

BANKS AND BANKING—Continued .

increasing his current account to $594.65 .
He then added the symbol "C/A &" above
the word "Savings" in the cheque, filled in
the amount of $593 .65, charged this amount
to the plaintiff's current account and used
it to liquidate in part the debt owing by th e
Company to the Bank. In an action against
the Bank to recover the amount of th e
cheque it was found by the trial judge that
the cheque was given to the Bank to be used ,
if necessary, as security for overdrafts in
the company's account generally, that wha t
the bank manager did was within the scop e
of his authority, and he dismissed th e
action. Held, on appeal, that the evidence
supported the findings of the trial judge
and that he properly dismissed the action .
Per MACDONALD, J .A . : To be a material
alteration to a cheque the change must be
made without the assent of the parties liabl e
thereon and must be of such a character a s
to alter their legal position . In the absence
of any special contract to keep a customer's
account separate a bank may combine his
accounts in different departments of th e
bank for the purpose of meeting his indebt-
edness to the bank without notifying him o r
obtaining his consent thereto . WALI.IsDER
V . IMPERIAL BANK OF CANADA. - 226

BILL OF LANDING. - 26, 462, 127
See SHIPPING . 1, 2, 3 ,

BILL OF SALE. -

	

- - 81
See BANKRUPTCY .

BOND OF INDEMNITY. - -

	

301
See ESTOPPEL .

BUILDINGS—Removal of.

	

- 362
See CONVERSION .

CASE STATED .

	

- -

	

-

	

178
See CRI1fINAI. LAw . 13 .

CERTIORARI. -

	

- 120, 327, 319
See CRIIIINAL LAW. 3, 10, 12 .

CHAMPERTOUS BARGAIN. - 166
See TIMBER LICENCES.

CHARGING ORDER. - -

	

- 142
See PRACTICE. 7 .

CHEQUE—Alteration. - - - 226
See BANKS AND BANKING .

CHIEF REGULATIONS. -

	

456
See CoNTRACT . i)

COLLISION. - -

	

- 338, 345
See NEGLIGENCE. 2 . 5.
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COMMISSION. -

	

-
See TIMBER LICENCES .

2.—Company seeking loam—Introduc-
tion to financial houses—Agreement for loan
effected — Change of company — Dividend
declared by old company—No provision fo r
debts—Liability of directors—R .S .C. 1906 ,
Cap . 79, Sec. 82 .] The Terminal Grain
Company Limited was organized by the
defendants Gale and Smith for the purpose
of building a grain elevator in Vancouver .
On the election of directors, Gale was
appointed president. The Company obtained
a lease from the Vancouver Harbour Com-
missioners of a site on the waterfront for
an elevator and on the 10th of August, 1923 ,
the Board passed a resolution authorizing
the president to negotiate and arrange for
the raising of $1,000,000 or such sum as was
necessary for the erection of an elevator ;
that the moneys be raised either by the sale
of debentures, or of preferred stock, or com-
mon stock on such terms as he deemed
expedient, to enter such financial obligations
on behalf of the company as he deemed
expedient and that for the said purpose he
proceed to England or elsewhere at the Com-
pany's expense. Gale then interviewed the
plaintiff who was a broker and had just
returned from England where he had bee n
interviewing financial houses on the ques-
tion of Vancouver grain elevators and i n
consideration of the plaintiff introducing
him to certain firms in London he wrot e
him a letter on the 30th of August, 1923,
agreeing that "In the event of my being
successful in raising the money required fo r
my project, from or through any of thes e
concerns, I shall be pleased and do hereb y
agree, on behalf of the Terminal Grain Com-
pany Limited, to protect you to the extent

of two (2%) per cent . commission on th e
amount of the money so raised, said com-
mission to be paid to you as and when th e
money is received." Gale then went to Lon -
don with the letters of introduction an d
through them he met Sir William E .
Nicholls of Spillers & Baker, Limited, and
others . Later an agreement was arrived a t
between Gale and Spillers for a loan to buil d
a two million bushel capacity elevator cost-
ing about $2,500,000 and that the Terminal
Grain Company Limited should transfe r
70% of its stock to Spillers, but Spiller s
stipulated that a lease for a larger sit e
should be obtained and that a new company
should be incorporated (in order to protect
them from undisclosed liabilities of the ol d
company) of the same authorized capital .
The new company was formed with the sam e
directors as i lie old company and a new
lease for a larger site was obtained and the

COMMISSION—Continued .

old company assigned all its rights to th e
new company in consideration of the allot-
ment of all the share capital of the new
company. The shares were allotted to th e
old company and by resolution of the old
company the shares were paid as a dividen d
to the shareholders of the old company, bu t
this was done in contemplation of carryin g
out the agreement with Spillers, Gale receiv-
ing sufficient of the shares to hand over 70%
of the stock to Spillers when the agreemen t
was completed, the shareholders retaining
30%. Gale then went to England and
carried out his agreement with Spillers . In
an action to recover a commission of 2 %
of the moneys received by Gale it was held
that the plaintiff was entitled to 2% on all
moneys received up to $1,000,000 and that
the defendants Gale, Smith and Gurd were
personally liable . Held, on appeal, affirm-
ing the decision of GREGORY, J. in part
(MACDONALD, J .A. dissenting), that the
plaintiff is entitled as against the Terminal
Grain Company Limited to a 2% commis-
sion on all moneys supplied or which may
hereafter be supplied upon capital account
under Spillers's agreement . Held, further ,
affirming the decision of GREGORY, J .
(MARTIN and MACDONALD, JJ .A . dissent-
ing), that the directors of the Termina l
Grain Company Limited having declared
and paid a dividend to their shareholder s
which exhausted the capital of the company,
without making provision for existing debts
of which the plaintiff's claim was one, wer e
personally liable for the plaintiff's claim
under the provisions of section 82 of th e
Companies Act . THOMAS v . GALE et at .

-

	

-

	

-

	

512

COMPANIES —Formation of — Stock in
names of promoter's wife and son—Subse-
quent judgment against promoter—Actio n
as to actual owner of stock—Foreign law —
Effect of .] The plaintiff loaned the defend-
ant L. W. David $25,000 in the Unite d
States in 1920 represented by two promis-
sory notes of $10,000 and $15,000 respec-
tively payable in San Francisco, U .S .A., on e
year after date. The notes not being pai d
at maturity the plaintiff brought actio n
against David in the State of Oregon an d
recovered judgment for $31,673.34 . In May,
1924, the plaintiff brought an action on the
said judgment in the Supreme Court of
British Columbia and recovered judgmen t
for said sum . He then brought this action
for a declaration that the shares in the
Empire Timber Products Limited standing
in the names of the other defendants are
the property of L. W. David and liable t o

166
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satisfy the judgment . For many years L.
W. David was engaged in the lumber busi-
ness and organized a number of companies.
He was declared a bankrupt in the State of
Washington in 1914 and was married in
1915 . After his bankruptcy he was alway s
in insolvent circumstances but he continue d
in the formation of lumber companies until
eventually the Forest Investment Company
formed in 1921, absorbed his interests in
the other companies and the larger portion
of the stock in that company came into the
names of his co-defendants including hi s
wife and his son. The plaintiff recovered
judgment on the trial . Held, on appeal ,
affirming the decision of MORRisoN, J . i n
part (GALLIHER, J .A . dissenting in part) ,
that there was sufficient evidence to sup-
port the finding that the transactions out
of which the shares in question wer e
brought into existence were the transactions
of the defendant L. W. David and he used
the names of his wife, his son and the
defendant Blake to carry his shares with a
view to protect himself against creditors ,
but as there was no evidence to displace
that of the defendants Walker and Hull wh o
swore they gave consideration for their
shares the appeal should be allowed as t o
them . Held, further, that the shares trans-
ferred to the wife and son were traceable
back to a period before the marriage, issued
in consideration of a transfer to the Com-
pany of certain timber assets held by L . W .
David and it was found by the trial judg e
that he was a bankrupt from a period prior
to his marriage up to the transfer of th e
shares in question to his wife . The plaintiff
became a creditor subsequent to the original
transfer to wife and son, and assuming thi s
is community property there is no evidence
that by the law of the State of Washington
the wife could not hold it as against futur e
creditors when insolvency existed at th e
time of the transfer . The law of this Prov-
ince must therefore be followed and nothin g
has been shewn in the evidence to displac e
our law as to the rights of subsequen t
creditors in circumstances such as has been
shewn in this case. TILE ROBERT DOLLAR
COMPANY V . WALKER et al. - - 405

2 .	 lfemorandum of association —
Powers—Ul ee e ! ee— 1 .uthorit y. Under it s
memorandum of association the Dominion
Lumber Sales, Limited, was empowered t o
enter "into any arrangement for sharing
profits, union of interests, co-operation ,
joint adventure, reciprocal concessions o r
otherwise, with any person or company ,
carrying on or engaged in or about to carry

567

on or engage in any business or transaction
which this Company is authorized to carry
on or engage in or any business or trans -
action capable of being conducted so a s
directly or indirectly to benefit this Com-
pany, and to lend money to, guarantee th e
contracts of, or otherwise assist any such
person or company, and to take or otherwis e
acquire shares, or any security of any such
company and to sell, hold or otherwise dea l
with the same." The Dominion Lumbe r
Sales, Limited, assigned to the defendant
Stevenson, a sum of money to secure th e
repayment of moneys owing to him by th e
Rainbow Shingle Company, Limited . Held,
affirming the decision of MURPHY, J ., that
the power to give a guarantee under the
above clause is dependent upon a prior or
contemporaneous agreement between the
guarantor and the company whose debt is
guaranteed. No such relationship was
entered into between the Dominion Lumber
Sales, Limited, and the Rainbow Shingl e
Company, Limited, the assignment was
therefore made without compliance with a
condition precedent to the assignor's powe r
to make it and was invalid . ABBOTSFORD
LUMBER, MINING & DEVELOPMENT COMPAN Y
LIMITED AND TIIURSTON-FLAVELLE LIMITED
V . STEVENSON, DOMINION LUMBER SALES ,
LIMITED, AND BANK OF NOVA SCOTIA . 18 1

COMPANY LAW—Director and share-
holder—Action started in name of company
on his direction—No authority—Liabilit y
of solicitors .] A defendant moved for a n
order compelling H. (a director and share-
holder in the plaintiff Company) to pay th e
remainder of the judgment debt and cost s
ordered to be paid by the plaintiffs on th e
final disposition of the action, on the groun d
that he was the initiator and instigator o f
the proceedings and in fact the real plaintiff
apd acted without authority in retaining
solicitors to issue the writ and prosecut e
the action . His responsibility as to th e
judgment debt was not pressed except as t o
the costs . Held, that in eases such as thi s
the question to be decided is whether the
solicitor who issued the writ had authorit y
to do so and if the applicant has an y
remedy it lies against the solicitors who
issued the writ and not against the respond-
ent H. PACIFIC COAST COAL MINES LIMITE D
et al. v . ARBUTHNOT et at. - - - 32 1

2.—Winding-up — Voluntary liquida-
tion—Private company—Resolution—Extra-
ordinary—Special—Companies Act, R .S .B.C.
1911, Cap . 39, Secs . 77 and 226, Subsecs .
(2) and (3) —B .C. Stats. 1915, Cap . 12 . ]

COMPANIES—Continued .
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On the voluntary winding-up of a private
Company, all the shareholders being present ,
and consenting to the winding-up, the reso-
lution stated that the company could not
"by reason of the passing and enforcement
of the Prohibition Act, continue its busi-
ness ." Held, that the resolution was insuf-
ficient to constitute a voluntary winding-up ,
as this could only be effected by an extra -
ordinary resolution when the difficulty o f
carrying on arises from the condition of the
company's liabilities . On the trial of an
action brought by the liquidator it appeare d
that a confirmatory resolution had not been
passed nor was there a waiver of it by the
shareholders . Held, that such confirmator y
resolution was necessary, and that therefor e
the liquidator had no status to bring th e
action. DUNCAN & GRAY LTD. (IN LIQUIDA-
TION) V . SILVER SPRING BREWERY LTD . 249

CONDITIONAL SALE. - -

	

424
See SALE OF GOODS. 1 .

CONDITIONAL SALE AGREEMENT . -
	 4SS, 253
See AUTOMOBILE. 2 .

INSURANCE, AUTOMOBILE .

2.—Lien—Purchaser leaves car at shop
for repairs—Cost of repairs—Lien—Sale for
cost of repairs—Injunction restraining —
R.S .B .C . 1924, Caps . 44 and 156, Sec . 37 . ]
The plaintiff S, sold a Ford car under a
conditional sale agreement to the defendan t
G. and on the same day assigned the agree-
ment to the plaintiff A . After using th e
car for a time G. brought the car to th e
defendant S . for repairs . The cost of
repairs not being paid S . advertised the ca r
for sale under section 37 of the Mechanics '
Lien Act. The ear being only partially pai d
for A. and S. brought action for delivery of
the ear and for an injunction restrainin g
the defendants from disposing of it. On th e
trial judgment was given against th e
defendant G . but it was held that S. was
entitled to the costs of repairs . Held, on
appeal, reversing the decision of RUGGLES,
Co. J., that as the agreement contains a
clause as follows : "and we shall not at any
time [that is the purchaser] suffer or per-
mit any charges or lien whether possessor y
or otherwise to exist against the said auto -
mobile" it negatives the idea that the pur-
chaser could authorize the undertaking of
the repairs in such a way as to create a lien .
and the plaintiff is entitled to a return of
the ear without payment of cost of repairs .
ALLIANCE FINANCE COMPANY AND STANDARD
MOTORS LIMITED V . SIMONS GARAGE, AN D
GOODCIIAP.
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CONTRACT—Associated growers—Sale o f
crops—Arbitration—Wrongful retaining o f
proceeds of sales—Action to recover—
R .S .B .C. 1924, Cap . 48—B .C . Stats . 1924 ,
Cap . 48 .] The defendant Corporation i s
subject to and governed by the Co-operative
Associations Act, section 29 of which pro-
vides that "every dispute arising out of th e
affairs of an association between a member
thereof or any person aggrieved, . .
and the association or a director thereof ,
shall be decided by arbitration," etc. One
W. who later transferred his shares in th e
defendant Company to the plaintiff an d
assigned to him the debts in question in thi s
action contracted to market his crop s
through the defendant Company (Local )
and the Associated Growers of British
Columbia (Co-operative) and in pursuance
thereof for the years 1923 and 1924 hi s
crops were delivered to the Local and for -
warded to the Co-operative for sale . The
proceeds of sales after certain deductions ,
were returned to the Local, who made cer-
tain deductions before handing over the
balance to the plaintiff who brings thi s
action to recover three amounts he contend s
were improperly retained by the Local .
Held, that as the disputes referred to in
the above section are those which aris e
between the Association and a member as a
member, and do not apply to collateral con -
tracts which may arise between a membe r
and the Association, this action is properl y
brought . Section 11 of the contract pro-
vides that "there shall also be retained [b y
the Local] if deemed advisable, a reserve
fund or funds necessary to meet contin-
gencies or the better to enable the Local to
finance or operate its business ; there shal l
also be retained any moneys due the Local
for material or supplies furnished o r
moneys advanced to the grower or any other
indebtedness or any other obligation due th e
Local the same to be first lien upon the
balance due the Grower by the Local ." The
defendant retained three items objected t o
by the plaintiff. The first out of the 192 4
crop to purchase shares in a storage com-
pany in which the defendant and its mem-
bers had shares the money being used t o
pay off a mortgage on the storage company
which was a subsidiary company. The
second item was reserved out of the 192 3
crop as a basis of a contingent reserve fund
but this was done in 1924 . The third, which
was part of the proceeds of the 1924 crop ,
was used in the purchase of packing-houses .
The defendants claimed that all three item s
could be charged under said section 11 o f
the contract . Held, as to the first item ,
that there is no power to use the plaintiff's
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money to purchase shares in another com-
pany. As to the second item, that the
defendant cannot take money in respect o f
the 1923 crop to provide for a reserve for
those who might be members for later years .
As to the third item it was the intention
under the contract that provision should be
made for packing-houses by the central
organization and that the burden should
not be placed on the Locals . The plaintiff
is therefore entitled to recover on all three
items . MACDONALD-BUCHANAN V . THE VER -
NON FRUIT UNION. - - - - 307

127

3.--Crown a party to. - - 170

See PARLIAMENT .

4.—For supply of timber. - 81
See BANKRUPTCY .

5.	 Jockey Club — Consideration fo r
taking certain shares—Right to appoin t
certain directors and salary—Club regula-
tions—Director disqualified if convicted o f
erii ;idial offence—Conviction of director—
Drr lured disqualified by Board—Action t o
ri ( rain directors from refusing attendance
at meetings and for salary .] The plaintiff
entered into a contract with the Victori a
Jockey Club Limited, undertaking to pur-
chase $25,000 worth of stock of the Club i n
consideration for which he was to have th e
right to elect half the directors of the Club ,
and to a salary of $3,000 per year as a
director . A regulation of the jockey club
recited that "A director shall be disqualifie d
if convicted of any criminal offence by a
duly qualified and regularly constitute d
tribunal with lawful jurisdiction to mak e
such conviction ." The plaintiff was con -
victed of manslaughter. The Court of
Appeal ordered a new trial and the Supreme
Court of Canada restored the judgment a t
the trial, but directed the Court of Appea l
to adjudicate upon the objections to the
judge's charge to the jury . While the Cour t
of Appeal had this under advisement thi s
action was commenced to restrain the
defendants from excluding the plaintiff
from directors' meetings and for salary . A
motion for an injunction was, by consent ,
turned into a motion for judgment, and th e
action was dismissed . Held, on appeal,
reversing the decision of GREGORY, J .

GALLIHER, J.A. dissenting) that the
defendants excluded the plaintiff from th e
directorate on an alleged disqualification
the nature and extent of which or the
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CONTRACT—Continued .

enforcement thereof are not disclosed in
the material but merely referred to in an
incomplete and insufficient quotation from
an article of association which with othe r
relevant articles should be before the Court .
The facts not being sufficiently brough t
before the Court to sustain the action taken
by the respondents, the plaintiff is entitle d
to succeed and the appeal is allowed . Per
MARTIN, J .A . : Motion for judgment shoul d
not have been refused because at the tim e
the plaintiff was not lawfully "convicted o f
any criminal offence by a duly qualified
and regularly constituted tribunal" within
article of association F of the Victoria
Jockey Club Limited upon which the defend-
ants were relying. BOAK V . WOODS AND
MOORE .	 456

	

6 .	 Marketing of all fruit and vege-
tables with association—Subsequent leasing
of additional land by producer--Term o f
lease prohibiting sale of produce to associa-
tions—Duty of lessee—Produce therefro m
subject to the contract—Injunction—B.C .
Stats . 1924, Cap . 48 .] The defendant
entered into a contract with the plaintiff
the Keremeos Growers Co-operative Associa-
tion on the 23rd of February, 1923, whereby
she was to market all her fruit and vege-
tables with said association, which is a
subsidiary organization to the plaintiff th e
Associated Growers of British Columbia,
Limited. In May, T925, the defendant
obtained a lease of a ten-acre lot adjoining
her own from the Canada Permanent Trus t
Company but the lessor expressly refuse d
to give the defendant leave to market th e
fruit and vegetables raised on the lot wit h
the Co-operative Association . The two asso-
ciations recovered judgment in an action
for specific performance of the agreemen t
and for an injunction . Held, on appeal,
affirming the decision of MACDONALD, J .
(MCPHILLIPS, J .A. dissenting), that it wa s
the defendant's duty to obtain, if she could ,
the lessor's consent to the sale of her
produce to the plaintiffs. ASSOCIATE D
GROWERS or BRITISH COLUMBIA, LIMITED ,
AND KEREMEOS GROWERS CO-OPERATIVE
ASSOCIATION V . RODDICK. - - - 475

7 . Sale of all fruit ands i petables
from farm for certain period—I ur iof
company—In control of landowner —Yale o f
farm to company—Evasion of euri(ract—
"Good faith ."] In February, 1923, on e
Edmunds and his wife contracted with the
plaintiffs to sell to them all the fruit and
vegetables to be grown on their farm for
five years. For two seasons the Edmunds'

2.---Bill of lading .
See SHIPPING . 3 .
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made delivery of all fruits and vegetables t o
the plaintiffs in accordance with the con-
tract . In February, 1925, the defendant
Company (Byzant Orchards Limited) wa s
formed by Edmunds and his wife, wh o
(with the exception of associates require d
to comply with the Companies Act) wer e
the sole owners and controlled its opera-
tions . On the formation of the Company,
Mrs. Edmunds, who was the registered
owner, transferred the said farm to th e
Company and the Company became regis-
tered for an indefeasible fee in said lands .
The agreement of February, 1923, containe d
a claim as follows : "If the grower shall ,
except as referred to above, in good faith
sell or transfer the said lands or any part
thereof and give written notice of such sale
to the Local or Co-operative [plaintiffs ]
then the agreement shall be cancelled as t o
such lands ." An action for a declaration
that the sale of the lands to the Company
was fraudulent or in the alternative tha t
the agreement with the Edmunds' was bind-
ing on the Company was dismissed. Held,
on appeal, affirming the decision o f
MCDONALD , J . (MACDONALD, C.J .A. and
GALLIIIER, J .A . dissenting), that although
the transfer should be regarded as a mere
scheme to evade observance of a contract
solemnly entered into, the title to the prop-
erty passed to the defendant Company wit h
rights and liabilities governed solely by the
Companies Act and its own articles . Nor
can it be said that in law the defendant
Company is a mere alias for its co-defend-
ants or that the relationship of principal
and agent or trustee and n s l ut y11,

	

us t
subsists between them .

	

Sete,,,,,,, v. ralo -
mon (I; Co . (1897), A .C . 22 folloeed . Aeso -
CIATED GROWERS OF BRITI eIi 1 ni \I 'J A
LIMITED AND IiELOWNA GROWERS Ex( IL \ \GE
v . Ewa GNDS, EDMUNDS AND By:, tNT
ORCHARDS LIMITED. - - - - 413

S.	 Sale of motors—Agreement to con-
firm sale—Specified area—Right of sale t o
resident outside of area—Subject to divisio n
of corn mission with dealer whose area
includes purchaser's residence—Privity. ]
The defendant entered into a sales contrac t
with the Studebaker Company for the sal e
of automobiles within a specified area, th e
contract containing a clause that : "if a
dealer sells a Studebaker automobile out -
side of his territory, or if a Studebaker
automobile sold by dealer, shall be taken
from dealer's territory by purchaser withi n
90 days from the date of delivery, and
remains in the other dealer's territory fo r
a period of four months or more, dealer in

CONTRACT-Cori! i 7;r, ,7 .

either event shall pay one-half of dealer' s
discount profit to the Studebaker deale r
into whose territory the automobile i s
taken ." Shortly after the plaintiff entere d
into a similar contract with the Studebake r
Company covering an adjoining area to tha t
of the defendant, and while so employed th e
defendant sold a car to a firm having it s
place of business within the plaintiff's are a
and into which area the ear was imme-
diately taken . The plaintiff obtained judg-
ment in an action to recover half the com-
mission . Held, on appeal, affirming the
decision of SWANSOx, Co . J., that the Com-
pany may be regarded as the agent of th e
several dealers to bring about privity of
contract between them, and the plaintiff
was entitled to bring action against th e
defendant for recovery of half of the com-
mission paid to him on the sale of the car .
MCCANNELL V . MABEE MACLAREN MOTOR S
LIMITED. - - -

	

- 369

	

9 .	 Sale of timber — Lieenees—
"Quantity of timber"—What portion o f
growth this includes—Question of profit no t
considered .] The plaintiffs purchased tim-
ber, and timber licences from the defendant s
on a logging basis, a paragraph of the con -
tract providing that the plaintiffs shoul d
log and scale a certain quantity in each
year for eight years, the paragraph the n
reciting "in the event of the purchasers not
having carried away and sealed the whol e
of the said trees and timber before th e
expiration of the eight years the purchasers
shall pay to the vendor at the expiration o f
the eight years the balance of the purchas e
price based upon the quantity of timber o n
the unlogged licences or portions thereof as
shewn on the cruise of the said timber
licences made by one Rankine," etc . At the
expiration of the eight years large section s
still remained unlogged . Held, that in con-
struing the words "quantity of timber o n
the unlogged licences or portions thereof"
the question of whether a profit can b e
made in logging said timber cannot be con-
sidered but the expression "quantity of tim-
ber" is qualified in the contract by the
words "as shewn on the cruise of the sai d
timber licences made by one Rankine," th e
report accompanying which settles the siz e
and length of trees to be cruised . Swift v.
David (1912), 2 W.W .R . 709 ; 107 L .T . 7 1
followed . Wool) & ENeLISH v . NIMPKIS H
LAKE LOGGING Co. LTD . et al. - - 237

	

10.	 Telephone subs! ~ib~r—Business
done largely through t, i, phone—Name
through error left out of tc7, phone directory
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—Damage to business—Right of action. ]
The plaintiff, a telephone subscriber who
was in the "moving and express business "
bought out the goodwill of a business o f
the same kind known as "Homer Moving, "
also a telephone subscriber . Intending to
carry on both businesses on his own prem-
ises, the plaintiff instructed a clerk in the
telephone office to have all calls for "Homer
Moving" telephone number transferred t o
his own number and that upon a new direc-
tory coming out both "John Flanders Mov-
ing and Express" and "Homer Transfer" be
cited opposite his own number. The clerk
then handed him a printed form which h e
signed without reading, it being in fact an
agreement for the installation of anothe r
telephone in his own office . When the new
directory was issued in October, 1923, "John
Flanders Moving and Express" was left out
and the error was not remedied until th e
issue of a new directory in the following
May. The plaintiff's business being done
largely through telephone orders he brought
an action for damages which was dismissed.
Held, on appeal, reversing the decision of
MoRRIsoN, J . (McPHILLIrs, J .A. dissent-
ing), that in arranging for the change of
number of "Homer Moving" nothing wa s
said about removing "John Flanders Movin g
and Express" from the directory nor di d
the written agreement (contained in a
printed form in no way apt to the busines s
in hand) authorize its discontinuance, and
as it resulted in the partial destruction o f
his business for the period mentioned, he i s
entitled to recover the amount claimed .
FLANDERS V. BRITISH COLUMBIA TELEPHONE
COMPANY.	 352

CONTRIBUTORY NEGLIGENCE . 241
See NEGLIGENCE . 6 .

CONVERSION —Abandoned buildings on a
mineral claim—Improperly removed—Dam-
ages—Measure of—Costs .] At a sheriff' s
sale the defendant purchased a stamp mil l
and machinery on a mineral claim . Shortl y
after, one G . obtained an option to purchas e
an adjoining claim from the plaintiff an d
he purchased from the defendant all the
material obtained at the sheriff's sale and
moved it to his property where he re-erected
the stamp mill building and built other
buildings . C. worked under his option for
about two years (the end of 1904) when h e
abandoned the property and left without
paying the defendant for the material take n
from the adjoining claim. In 1919 the
defendant proceeded to pull down the stam p
mill and other buildings on the plaintiff's

57 1

CONVERSION—Continued .

property and took the material away. In
an action for conversion, it was held tha t
the defendant must be treated as a tres-
passer and the plaintiff should receive the
value of the buildings fixed at $4,500 .
Held, on appeal, varying the decision o f
MCDONALD, J. (MCPHILLIPS, J.A . dissent-
ing), that the assessment of damages shoul d
not be on the basis of the defendant being a
trespasser but should be the true value o f
the property taken and the damages were
reduced to $600 . Held, further, MCPHILLIPS ,
J .A. dissenting, that the respondent should
have the costs of the action and the appel-
lant the costs of the appeal . MILLER V .
KNIGHT. -

	

-

	

- - 362

CONVEYANCE—Covenant for title. 376
See VENDOR AND PURCHASER .

	

CONVICTION. - - -

	

397, 178
See CRIMINAL LAW. 1, 13 .

2 .	 Appeal. - - -

	

391, 435
See CRIMINAL LAw. 7, 11.

3 .	 Certiorari .
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327
See CRIMINAL LAW. 10 .

4.—Charge of procuring miscarriage.
200

See CRIMINAL LAw. 2 .

5.—Of director. -
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456
See CONTRACT . 5.

COSTS. - 362, 253, 454, 231, 19 5
See CONVERSION .

IN SURAN CE, AUTOMOBILE .
PROMISSORY NOTES.
RENTS AND PROFITS .
WILL. 2 .

2.	 County Court— Aotiee of appeal—
Motion to strike out pa) !ions thereof—Dis-
missed with costs—1t .i .e.el therefrom dis-
missed with costs—Application of section
122(1) of County Courts Act—R .S .B.C.
1924, Cap. 53, Sec. 122(1) .] The plaintiff
appealed from the dismissal of his action
in the County Court . The defendant' s
(respondent) motion to a judge of th e
Court of Appeal to strike out portions o f
the notice of appeal was dismissed wit h
costs to the appellant in any event . The
defendant (respondent) then moved th e
Court of Appeal to discharge the abov e
order which was dismissed with costs to
the plaintiff in any event . The costs of both
orders were taxed and the defendant
(respondent) then moved before the same
judge of appeal for an order to review the
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taxation on the ground that the costs o f
both motions should be treated as cost s

within the meaning of section 122 (1) of the
County Courts Act . The motion was dis-

missed . On motion to the Court of Appeal
that said order be discharged :—Held, affirm-
ing the order of MACDONALD, J .A ., that both
motions should be regarded as collatera l
and apart from those "costs of such appeal "
which are restricted in amount by sectio n

122 (1) of the County Courts Act . PRAT V .

HITCHCOCr> . (No . 2) .

	

-

	

-

	

-

	

158

3. Follow the event .
See PRACTICE. 4.

4. 	 Security for under section 264 of
Companies ActDelay in supplying—Past
and future costs .

	

-

	

-

	

-

	

-

	

104
See PRACTICE. 5 .

5.—Successful defendant .

	

-

	

180
See PRACTICE. 6 .

COUNTY COURT. - - 142, 176
See PRACTICE. 7, 8 .

CRIMINAL LAW — Charge—"Break and
enter by day"—Conviction — Evidence of
stealing in dwelling-house at night—Crim-
inal Code, Sees . 380, 458, 951 and 1016( 2 ) . ]
An accused was convicted by a magistrat e
under section 458 of the Criminal Code on
a charge of breaking and entering a dwell-
ing-house by day and stealing $42 cash and
certain articles. The evidence disclosed that
the offence was committed at night . Held ,
on appeal, that as the magistrate was satis-
fied of facts sufficient to prove accused
guilty of the offence charged, he could, on
the indictment, have convicted him under
section 380 of the Criminal Code of stealing
in a dwelling-house . This Court shoul d
therefore (as empowered by section 1016 (2 )
of the Criminal Code) substitute a verdic t
of guilty under said section 380 for that
which was erroneously found, and the sen-
tence of four years' imprisonment which
was passed below should stand for the sub-
stituted offence. RES v . SAM CHIN . 397

2.	 Charge of attempt to procure mis-
carriage—Conviction—Appeal—Disma .ssed-
Formal order not taken out—Application t o
reopen appeal—Conviction largely based on
evidence of prosecutrix—Fresh evidence o f
character of prosecutrix—Criminal Code ,
Sec . 1021—R .S .C . 1906, Cap . 145, Sec. 11 . ]
The accused was convicted of an attempt to
procure a miscarriage by means of instru-
ments. The conviction was based largely on
the evidence of the prosecutrix, the trial

CRIMINAL LAW—Continued.

judge being impressed by the truthfulnes s
of her evidence in the course of which she
stated the prisoner had himself insiste d
upon having and did have connection with
her in his office when she was in attendance
there for his professional services. An
appeal to the Court of Appeal was dis-
missed but the order dismissing the appea l
was not taken out. A month later an
application was made on behalf of accused
to reopen the appeal it appearing that th e
prosecutrix again became pregnant si x
weeks after her miscarriage and gave birt h
to a male child . Shortly before the birt h
the doctor in attendance on her and the
matron in the nursing home for girls i n
Vancouver where she was then staying ques-
tioned her as to who was the father of th e
child and she told them, saying he was the
only man who had ever had connection wit h
her and upon being further questioned she
said the accused had never had connectio n
with her. Counsel asked that the doctor,
the matron, and the prosecutrix be examined
but the Court made an order that the prose-
cutrix only be examined. On the hearing
after an adjournment it appeared that the
girl could not be found and counsel then
asked that he be allowed to read the
affidavit of the doctor who attended th e
prosecutrix at the birth of her child. Held ,
per MACDONALD, C.J .A . and MACDONALD ,

J.A., refusing the motion, that had th e
prosecutrix appeared and denied the state-
ment, the doctor could then be called t o
contradict her, but to call the doctor with-
out the prosecutrix first having an oppor-
tunity to deny the alleged conversation
would be in contravention of section 11 o f
the Canada Evidence Act, and this rule
applies even when the prosecutrix cannot be
found . Per MARTIN and McPHILLIPS ,
JJ .A . : The Court should allow the motion
if they think that on any ground there wa s
a miscarriage of justice, and in this case the
Court cannot refuse to take cognizance o f
the doctor's affidavit, because it fully estab-
lishes a miscarriage of justice and the
moment that is established it is the duty of
the Court to apply the appropriate remedy,
the Court not being deprived of its juris-
diction to prevent a miscarriage of justic e
because a witness removes herself from the
jurisdiction . The Court being equally
divided the motion was dismissed . REx
v . VYE .	 200

3.	 Charge of murder—Committed fo r
trial—habeas corpus—Certiorari .] Wher e
the detention of an accused can be said to be
legal which must be the case where th e

247
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magistrate has any evidence at all to ac t
upon, then the Court cannot interfere even
although the Court may be convinced tha t
the detention which is for the time bein g
legal will turn out afterwards by reason
of the subsequent proceedings to be unwar-
ranted or unfounded. The evidence befor e
a magistrate on a charge of murder against
a Chinaman disclosed that he was in th e
house where deceased was found, that bloo d
was found on his clothing and there was
evidence to repel the theory of suicide o r
accident . Accused was committed for trial .
Held, on an application for a writ of habeas
corpus with certiorari in aid that there was
some evidence upon which the magistrat e
might act and the application should be dis-
missed . REX V . WoNG FooN SING. 120

4.—Habeas corpus—Application for—
Warrant of commitment—Essential ingredi-
ent of offence charged—Criminal Code, Sec .
398 .] An accused was committed for trial
on a charge of bringing into the Province a
gasoline launch which was obtained by thef t
in Alaska, United States, contrary to sec-
tion 398 of the Criminal Code . On an
application for a writ of habeas corpus on
the ground that the warrant of commitmen t
was defective in that it did not shew tha t
the accused had obtained the launch outsid e
of Canada :—Held, refusing the writ, tha t
the warrant sufficiently disclosed the offenc e
and the reference to section 398 of th e
Criminal Code makes plain to the accuse d
the offence for which he has been committed .
REX V. GALLAGHER. -

	

- - 246

	

5.	 Habeas corpus—Summary convic-
tion—The Opium and Narcotic Drug Act ,
1923, Can. Stats. 1923, Cap. 22, Sec . 4 —
Warrant omitting order for costs .] A n
accused was convicted of having opium i n
his possession . On an application for a
writ of habeas corpus on the ground that
the warrant of commitment did not orde r
payment of costs in compliance with sec-
tion 4 of The Opium and Narcotic Drug Act,
1923 :—Held, that the only positive direc-
tion in said section 4 is that the Court shal l
impose both fine and imprisonment . The
warrant chews this was done. This positive
direction must be regarded as definitive of
the word "penalties" in the negative claus e
of the section and the writ should be
refused. REX V . \\one YET. - - 140

	

6.	 Habeas corpus—Warrant —
recital of statute—Criminal Code, Sec .
723(d)—"Person or thing"—Scope of—Can .
Stats . 1923, Cap . 22.] An accused was con-
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CRIMINAL LAW—Continued.

victed of having opium in his possession .
The warrant shewed on its face that th e
conviction was made under The Opium and
Narcotic Drug Act but said Act was
repealed in 1923 and a new Act entitled Th e
Opium and Narcotic Drug Act, 1923, was
substituted therefor, and is still in force .
Section 723(d) of the Criminal Code pro-
vides "No	 warrant	
shall be deemed

	

. insufficient on
. . . the ground that it does not name

or describe with precision any person or
thing ." On an application for a writ o f
habeas corpus on the ground that the war-
rant shewed on its face that the conviction
was made under an Act not in force, it wa s
held that the language of said section
723(d) was sufficient to meet the objection
and the writ should be refused . REX v .
GAN .	 125

7. Intouicating liquors—Conviction—
Appeal—Nearest County Court—R .S .B .C.
1924, Cap . 245, Secs. 77 and 78( b) ; Cap.
146.] An accused was convicted by th e
stipendiary magistrate at Bowser, B .C ., fo r
keeping intoxicating liquor for sale. He
appealed to the sittings of the County Cour t
at Nanaimo. Bowser is 27 miles on an
ordinary road from Cumberland and 43
miles by railway from Nanaimo . A pre-
liminary objection by counsel for the Crow n
that under section 77 of the Summary Con-
victions Act the appeal should have bee n
taken to Cumberland and not to Nanaimo,
was sustained . Held, on appeal, affirming
the decision of BARKER, Co . J ., that ther e
was no jurisdiction and the appeal shoul d
be quashed . REx v. HoLT. -

	

-

	

391

8. 	 Keeping common gaming-house—
Evidence—Admissibility—Artieles seized o n
premises—Absence of proper warrant —
Criminal Code, Secs. 228, 985 and 986 . ]
Two constables entered a premises under a
warrant issued under the Government
Liquor Act . They found no liquor but
eleven men were in a back room, five of the m
sitting around a table on which were tw o
packs of cards only . They also found on
the premises packs of cards, poker chips,
dice, a round cloth-covered table, a board
from which one could, upon payment of 1 0
cents, pull a collar button beneath which
was a number and if the number was one
of a selected number it drew a prize . The
proprietor was convicted by a police magis-
trate for keeping a common gaming-house
under section 228 of the Criminal Code .
Held, on appeal, affirming the conviction,
that apart from any evidence as to an
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alleged confession there was enough evidence
applicable to section 986 of the Criminal
Code to justify the convicting magistrate's
decision. REx v. Coy .

	

-

	

-

	

-

	

34

	

9. 	 Manslaughter—Supreme Court o f
Canada—Remission of case to Court o f
Appeal on question of misdirection—Judg-
ment of Court of Appeal.] An accued wa s
convicted of manslaughter . On appeal three
grounds were urged : (a) misdirection ; (b )
illegality in the constitution of the grand
jury ; (c) disqualification of a petit juror
through deafness . The Court of Appeal held
in favour of the appellant on grounds (b )
and (c), and ordered a new trial (MAC-
DONALD, C .J.A . dissenting) . On appeal by
the Crown the Supreme Court of Canada
reversed the Court of Appeal as to grounds
(b) and (c) and remitted the case to th e
Court of Appeal in order that that Court
might pass upon the grounds of appeal
based on misdirection. Held, by the Court
of Appeal that there was no ground upon
which a finding of misdirection could b e
based . REx v. BoAK .

	

- -

	

-

	

190

	

10.	 Permitting use of premises as
disorderly house—Conviction—Certiorari —
Jurisdiction of one justice—Word "know-
ingly" omitted—Effect—Perusal of deposi-
tions—Criminal Code, Secs . 228A, 707 an d
1124 .] The effect of section 707 of the
Criminal Code is that if there is no specific
direction in any Act or law requiring tw o
or more justices then a complaint or infor-
mation may be heard, tried, determined and
adjudged by any one justice and this applie s
to an offence coming within section 228A o f
the Criminal Code. A conviction for an
offence under section 228A which does no t
state that the accused "knowingly" per-
mitted his premises to be used for th e
illegal purpose described is materially defec-
tive . The word "knowingly" having bee n
omitted from a conviction under sectio n
228A, on application to quash, the Cour t
not being satisfied that the applicant com-
mitted an offence of the nature described,
held that section 1124 should not be applied .
While depositions cannot be used on cer-
tiorari in determining whether the magis-
trate's jurisdiction was established, an
applicant who seeks to quash a conviction,
on the ground of want of or excess of juris-
diction may incorporate proper material
and present to the Court any facts, whether
within or outside the depositions, which
would affect the jurisdiction of the magis-
trate . When the validity of a conviction i s
in question an adjournment of the appli -

CRIMINAL LAW—Continued .

cation may be allowed in the discretion o f
the Court at any time before the conviction
has been quashed in order to permit an
amended conviction to be filed. But such
an adjournment will not be allowed unles s
the Court is satisfied that a conviction could
be substituted which would be according t o
the truth and supported by the facts before
the magistrate ; and on the motion for
adjournment the Court should consider all
the available material including the deposi-
tions that will assist it in exercising its
discretion . REx v. RozouowsKI. - 327

	

11 .	 Practice—Procuration—Evidence
—Corroboration—Conviction—Appeal—New
evidence—Application for postponement of
appeal—Criminal Code, Secs . 216(d) and
1002.] On appeal from a conviction on a
charge of procuring a girl to become a com-
mon prostitute counsel for the accused
moved for a postponement of the appea l
until the next sittings of the Court on th e
ground that shortly after the conviction an d
nearly two months prior to this applicatio n
he met one A . on the street who told hi m
that he could procure evidence to shee r th e
girl in question was a common prostitut e
when she first met the accused but he di d
not give the names of the witnesses who
would give this evidence ; that since s o
meeting A. he had been unable to find him
but expected to be able to do so and obtain
the evidence before the next sittings of the
Court . Held (MARTIN and AIcB ILLZPS ,
JJ.A. dissenting), that the facts disclose d
in the affidavit are made in most general
terms and are too shadowy to support an
application for postponement, the allegation
of new evidence not being directed with that
degree of certainty which would justify th e
Court in acting upon it . Held, further
affirming the conviction that there was evi-
dence upon which the magistrate could find
that there was corroboration within the
meaning of section 1002 of the Crimina l
Code . REx V . CUMyow. - - - 435

	

12.	 Summary conviction — Habea s
corp as—Certiorari—Possession of opiu m
anrt cocaine—Information—Not bad for
no/d , 2 '—Can . Stats . 1923, Cap . 22, Sec .
d (d~ ; 1925, Cap . 20, Sec. 2 .1 A charge fo r
an infraction of The Opium and Narcoti c
Drug Act, 1923, recited that the accuse d
"did unlawfully have in his possession a
drug, to wit opium and cocaine," etc.
Held, that to charge having "opium and
cocaine" is not to charge two offences an d
that the information is not bad for
duplicity . REx v . Cxow BE-v' .

	

-

	

319
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13.	 Vagrancy—Loose, idle and dis-
orderly person—Conviction—Stated ease—
Criminal Code, Sec . 238(a) . On a charge
of being a loose, idle and disorderly person
or vagrant under section 238(a) of th e
Criminal Code, it is the general trend o f
the life of the accused that is to be looke d
at, the sort of character he is exhibiting
and in the circumstances of this ease th e
accused ' s appeal was dismissed . Regina v .
Bassett (1884), 10 Pr. 386 applied . REx
V . ROYAL .	 178

CROWN—Contracts with. - - 170
See PARLIAMENT .

CUSTOMERS—Enticing . -
See MASTER AND SERV A

DAMAGES.

	

	 445
See MASTER AND SERVANT. 1 .

2.	 Action for .

	

-

	

-

	

-

	

-

	

338
See NEGLIGENCE. 2 .

3.—Breach of warranty—Sale of sprin g
seed wheat—Implied warranty as to fitness
—R .S .B .C . 1924, Cap . 225, Secs . 3, 21 and
22—Can. Stats . 1923, Cap . 27, Sec. 3 . ]
Section 21 of the Sale of Goods Act provide s
"that there is no implied warranty as t o
the quality or fitness for any particular
purpose of goods supplied under a contrac t
of sale, except, inter alia, where the buyer ,
expressly or by implication, makes known
to the seller the particular purpose for
which the goods are required, so as to ske w
that the buyer relies on the seller's skill or
judgment, and the goods are of a description
which it is in the course of the seller's busi-
ness to supply, there is an implied condition
that the goods shall be reasonably fit for
such purpose ." In an action for damage s
for breach of warranty the plaintiff claim-
ing that he had contracted with the defend-
ant for the purchase of a supply of spring
seed wheat suitable for the purpose of being
sowed as seed but the wheat supplied was
not spring wheat but fall wheat and unfi t
for seeding purposes, he neglected to prove
in his evidence in chief that "it was in the
course of the seller's business to supply seed
wheat" and was allowed to put this evidence
in in rebuttal the defendant not being given
an opportunity to answer it . Held, o n
appeal, reversing the decision of RUGGLES,
Co. J., that the defendant was prejudice d
by the refusal of the learned judge to call °
evidence to answer that given by the plaintiff
in rebuttal upon a crucial point and a new
trial should be granted . FRASER VALLEY

57 5
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DELTA CO-OPERATIVE ASSOCIATION V . KLINE,
SAVAGE & HOOPER. - - - -

	

22

4.—Evidence. - - -

	

1
See NEGLIGENCE . 3 .

5.—Measure of. - - 362, 376
See CONVERSION .

VENDOR AND PURCHASER .

6.—Negligence — Railway yard—Pas-
senger run down—Jury's findings—Suff1 -
ciency—Intention to find for plaintiff appar-
ent—Trespasser—Invitee.] The plaintiff
was a passenger on the railway from Spo-
kane in the State of Washington to Ross -
land, B.C . He had to change cars at Yahk,
a station on the Crow's Nest branch of the
defendant Company, and on arrival there
was required to change from one car t o
another in the railway yard . Through
improper information he got confused an d
missed his connection . He then proceede d
through the railway yard in search of a
hotel and while on the way through was
run into by a ear and injured . On the trial
of an action for damages the jury's answer s
to questions were unsatisfactory. Held ,
that as it was apparent that the jury
intended to find for the plaintiff and the
Court would necessarily have to again go
over the ground involving a discussion o f
the defendant's negligence at the time th e
plaintiff was injured and neither counse l
requested it, it would be unfair to send
them back to explain or amplify thei r
answers . field, further, on the contention
that the plaintiff was a trespasser in th e
defendant's railway yards at the time h e
was injured, that in fact he was an invitee,
as the defendant at the time was using th e
railway yard, and not the platform at the
station, for the transfer of passengers, an d
had a right to expect a reasonable amoun t
of safety in moving about the yards . Inder-
maur v. Dames (1867), L.R. 2 C.P . 311 fol-
lowed . Held, further, that as no exceptio n
was taken to the verdict by either counse l
the plain intention of the jury should be
given effect to and their findings be consid-
ered as a general verdict in favour of the
plaintiff . MCFETRIDGE V . CANADIAN PACIFIC
RAILWAY COMPANY. -

	

- - 314
7.	 Personal injuries .

	

-

	

-

	

71
See WORKMEN 'S COMPENSATIO N

ACT.

8 .	 Reference .
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-

	

- 386
See APPEAL . 4 .

DEVIATION .	 26
See SHIPPING . 1 .

- 445
NT. 1 .
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DIRECTOR—Disqual ification of. - 456

See CONTRACT . 5 .

DIRECTORS—Liability of. - - 512
See COVI3IISSION . 2 .

EGGS—Shipment of—Evidence of "sweat-
ing ."	 462
See SHIPPING . 2 .

ELECTIONS — Provincial—Absentee vote
Isnprope

	

of ,7 , ~ , it endorsed on eleven
envelopes betlot-7,apers—Lssen-
ti,r7 f, itures of / , l ,er a17i,l,n7t „-m,t ;nn—

1o,, 1 / on pre( ,nt—Re,poa,hnt's majorit y

five—Result all/ /ed—R .N .B .C . 15_'1, Cap .
76, Sees . 106, 107 and 135 .] The returning
officer of the Dewdney election received 2 0
envelopes each containing one ballot of an
absentee voter, and of these nine containe d
the proper affidavit in Form 27 under sec-
tions 106-7 of the Provincial Elections Act,
but the other eleven envelopes each ha d
endorsed thereon an affidavit made unde r
the Liquor Control Plebiscites Act which
did not contain essential facts require d
under the Elections Act. The 20 ballot s
were taken out of the envelopes by th e
returning officer and without being unfolde d
were put in a special ballot-box by them -
selves . When counted later two ballot s
were spoiled, nine votes were for Cather-
wood, six votes for Smith, and three for a
third candidate . Catherwood was declared
elected by a majority of five . It was held
by the trial judge that the affidavits on th e
eleven envelopes did not satisfy the conditio n
precedent 1 , i base voters being entitled t o
vote aml C,i herrcnod's majority being five
the counti,, of these ballots may have
affected the result and the petition to se t
aside the election should be granted . Held,
on appeal, reversing the decision of
MCDONALD, J., that the making of th e
affidavit was a condition precedent to the
right to obtain a ballot-paper, but when a
public officer gives out a ballot-paper which
in the course of his duty he is not permitte d
to do until an affidavit of the voter is sworn
and delivered to him, and there is no evi-
dence either for or against that having been
done, the presumption of law is that th e
officer did not commit a breach of his duty
in giving out a ballot-paper without firs t
having obtained the requisite affidavit . The
election was conducted in accordance with
the principles of the Act . There was n o
fraud or collusion but by some unexplained
error, eleven of the election ballots wer e
enclosed in envelopes bearing the plebiscit e
affidavit, the appropriate envelopes wit h
their affidavits endorsed thereon not bein g
sent to the returning officer or accounted for

ELECTIONS—Continued.

in any way. The 20 votes were therefore
properly counted by the returning officer .
Re DEWDNEY ELECTION . SMITH V . CATHER -
WOOD. (No . 2) .	 98

ESTOPPEL—Bond of rode, a,/u—Entered
in/o by plaintiff at request of defendant—
Action on bond—Defendant notified—Judy -

against pi'H/i ff—'mew( ,tt of judg-
ne at—Action ay,'in .tit ,1, is edenl on warran t
to ,ndenanify .] The p! intiff Company a t
the defendants' request (the defendants giv-
ing the plaintiff a bond of indemnity to
save the plaintiff harmless, etc .) entered
into a bond of indemnity . The plaintiff was
sued on the bond and notified the defendant s
of the action and urged them to assist i n
the defence but they gave no assistance .
The Company defended the action but judg-
ment was given against it in the Court of
King's Bench of Manitoba. The plaintiff
appealed and notified the defendants but
again receiving no assistance dropped the
appeal. In an action by the Company
against the defendants on their bond o f
indemnity to repay the moneys paid in
satisfaction of the judgment :—Held, that
the judgment against the plaintiff in the
Manitoba Court was recovered on the bon d
given by the plaintiff at the defendants '
request. The plaintiff has paid the judg-
ment and the defendants are estopped from
denying liability. LONDON GUARANTEE AN D
ACCIDENT Co . V . DAVIDSON et al. - 30 1

EVIDENCE. - - -
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See SALE OF GOODS. 2 .

	

2 .	 Admissibility.
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34
See CRIMINAL LAW. 6 .
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Corroboration .
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435
See CRIMINAL LAw. 11 .

	

4 .	 Donatio mortis causa .
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106
See ( .1 FT .

	

5 .	 (If
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89
n,L. 3 .

diselling-house . 397
S, r (1 I y M I y L LAW. 1 .

l „n //tat admission of—Objectio n

	

until aft, r vemlict.
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1
\Et,LIG1 Ni'a .

	

3 .

EXPERTS—Evidence of.
See \VILE . 3 .

FOREIGN LAW—Effect of .
Sec COMPANIES . 1 .

FUEL-OIL TAX. - -

	

- 551
See PROVINCIAL LEGISLATURE.

6 .

7 .
not 1,17,

89

405
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GARNISHEE ORDER—Affidavit ha support
insufficient. - - - - 176
See PRACTICE . 8 .

GARNISHMENT—Claim for commission on
sale of land—"Debts, obligations and liabili-
ties"—Scope of—R.S.B .C . 1924, Cap. 17 ,
Sec . 9 .] The plaintiff brought action t o
recover commission on the -rle of a frui t
farm . The purchaser had field into a bank
the amount of the purcli,in price with
instructions to pay the vendor on title bein g
duly shewn and conveyance executed an d
tendered. The plaintiff having obtained a
garnishing order and served it on the pur-
chaser and on the hank, applied under sec-
tion 9 of the Attachment of Debts Act for
an order directing the garnishees to pay
the moneys attached into Court . Held, tha t
the moneys in question are attachable an d
should be paid into Court to await th e
result of the trial . G. A . HANKEY & Co. V.
VERNON : BANK OF MONTREAL AND ROME,
GARNISHEES .	 401

GIFT—Donetio mortis causa—Evidence of
donee—Corroboration —Delivery of pass-
book for bank account—R.S .B .C. 1924, Cap.
82, Sec . 11 .] The plaintiff had been house -
keeper for B . for six years . On the day
before his (le ,th B ., who was in bed, aske d
for his ki'c> . <,nd on their receipt handed
them to tie plaintiff saying "Yon kee p
them, they lend to everything I have got —
everything 1 have got is yours ." Shortly
afterwards he said "All I have got is yours.
Who has ever done anything for me bu t
you?" On the next morning and shortly
before his death he asked her if she had the
keys and on her answering "yes" he sai d
"that is right, you keep them ." The keys
were to the doors of his residence, hi s
trunks, boxes and to a safe in his residence,
in which he had left stock certificates, an d
a pass-book on the Bank of Commerce wher e
he kept his bank account. It was held on
the trial that there was a donatio morti s
eausa made by B . in favour of the plaintiff
in respect of all his assets including hi s
hank account. /I' ht . on appeal, varying th e
judgment of y 1 0RR1 .,0, . .1 ., that there was a
,7-, ,,i~~~

	

iu

	

emir of th e
ph,,intili ei : .II ilme

	

with the
exception of Cie bank account. as deliliry
of

	

n ,i in-uilieiant to con-t ' -
tutu a donation of the money in the NI ilk .
CUSACK V . DAY .	 106

GOODS—Carriage of. - - 26, 462
See SHIPPING . 1, 2 .

GUARANTEE—Authority. -

	

18 1
See COMPANIES. 2.

HABEAS CORPUS. - - 120, 319
See CRIMINAL. LAW. 3, 12 .

	

2.	 Application for .

	

-

	

-

	

246
See CRIMINAL LAW. 4.

	

3.

	

Summary conviction.

	

-

	

140
See CRIMINAI. LAw. 5 .

	

4.	 Warrant .

	

-

	

-

	

-

	

-

	

125
See CRIMINAL LAw. 6 .

HUSBAND AND WIFE—Business in part-
nership with husband — Wife's share o f
profits—Not separate property—R.S .B .C.
1924, Cap . 153, Sec . 8 .] The wife's share
in the profits of a business carried on by
her in partnership with her husband is no t
the wife's separate estate . COHN v . CANARY.
	 185

INCOME TAX .	 481
See REVENUE. 1 .

INFORMATION—Not bad for duplicity.
-

	

-

	

-

	

-

	

319
See CRIMINAL LAW. 12.

INJUNCTION. - 286, 117, 475, 445
See ACTION. 1.

CONDITIONAL SALE AGREE-
MENT. 2 .

CONTRACT . 6 .
MASTER AND SERVANT. 1.

INSURANCE, AUTOMOBILE—Conditiona l
sale agreement—Accident—Damage to thir d
party—Costs of action—Statutory condit-
ions—R .S .B .C. 1924, Cap . 121, Sec . 7 . ]
The plaintiff who held his automobile ender
a conditional sale agreement obtained insur-
ance in the defendant Compan, e, .,ins t
damage through his automobile e using
injury to another. The policy contained a
clause that "unless otherwise specifically
stated in the policy or endorsed thereon ,
the insurers shall not be liable if the inter-
est of the insur ed in the automobile is other
than unconditional and sole ownership ."
There was nothing in the policy or endorse d
thereon with respect to the conditiona l
character of the plaintiff's ownership . The
plaintiff had an accident . He e I- se,1 fo r
damages, but the action was di-umis„ r1 wit h
costs . He then brought action n eIinst th e
insurance Company for the additional cost s
incurred by him in the action, and obtaine d
judgment for the amount claimed . Held,
on appeal, affirming the decision of
RuGGr.ES, Co. J., that in an action of thi s
nature the broad principle should be laid
down that where the insured is the owner of
a car subject only to a charge by way o f
security for a debt, he ought to be regarded
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INSURANCE, AUTOMOBILE—Continued .

as the exclusive owner, and may so describe
himself to an insurance company . The
North British and Mercantile Insurance
Company v. McLellan (1892), 21 S .C .R . 28 8
applied . FORSYTH V . THE IMPERIAL GITAR-
ANTEE AND ACCIDENT INSURANCE COMPAN Y
OF CANADA .

	

- - 2553

INSURANCE, LIFE—Wife designated a s
beneficiary—Will—Declaration that all
policies be for benefit of wife—Refusal o f
insurance company to pay without letters
of probate—Action on insurance policy —
R.S .B .C . 1924, Cap. 117, Sec. 28.] An
insured directed in the policy that the
insurance moneys be paid to his wife . His
will made shortly before his death recited
"I hereby declare that all policies of insur-
ance on my life are and shall from this 24t h
day of January, A .D . 1925, be considered to
be for the benefit of my wife Florence Ma e
McCoubrey and that the proceeds thereof
shall belong to her ." The insurance Com-
pany refused to pay without letters of pro-
bate being taken out . In an action on the
insurance policy the wife recovered judg-
ment. Held, on appeal, affirming th e
decision of MURPHY, J . that by the wordin g
of the will, deceased was not placing the
insurance moneys under the jurisdiction of
his personal representatives, but that the
insurance Company should hold the money s
in trust for his wife . [An appeal to the
Supreme Court of Canada was quashed . ]
MCCOUBREY V. THE NATIONAL LIFE ASSUR-
ANCE COMPANY OF CANADA. - - 428

INTEREST—On unpaid duty. - 334
See SUCCESSION DUTY. 3 .

INTOXICATING LIQUORS. - - 391
See CRIMINAL LAW . 7 .

JOBBERS—Sale of bottles. - - 366
See REVENUE . 2 .

JUDGMENT. -

	

-

	

386
See APPEAL. 4 .

JURY—Reversal of finding.

	

- 270
See NEGLIGENCE . 4 .

LAND .tgreenrent for sale — Two pur-
chasers—Death of one—Covenant to pay —
WI ther joint or joint and several .] K.
sold certain land to F. and M. under an
i_ne,'It for sale for $10,000. An initial
pay meta, of $3,000 was made but with the
ex' mtion of small payments of principal
and interest no further payments wer e
made . Shortly after the agreement was
entered into K . assigned her interest in the

LAND—Continued .

sale to the plaintiff . Later M. died and A.
and M . were appointed his executors . The
agreement contained a clause that "the pur-
chasers covenant with the vendor that they
will pay to the said vendor the said sum
with interest," etc., and a further clause
that "the terms `vendors' and `purchasers '
in this agreement shall include the execu-
tors, administrators and assigns of each o f
them." In an action for specific perform-
ance it was held that the covenant to pay
was joint and several and M .'s executors
were liable for payment of the balance o f
the purchase price after his decease . Held ,
on appeal, reversing the decision of MAC-
DONALD, J. (MARTIN, J.A . dissenting), that
the first clause above is not the separat e
covenant of each but rather a joint obliga-
tion and the second clause does not change
the character of the obligation as deter -
mined by the first. White v. Tyndal l
(1888), 13 App . Cris. 263 followed .
[Affirmed by Supreme Court of Canada . ]
ROBERT PORTER & SONS, LIMITED V . FOSTER,
ARMSTRONG AND MILLER. - - - 222

LANDLORD AND TENANT—Proceedings
to oust tenant—Appointment—Affidavit in
support—Exhibits—Service of appointmen t
with copy of affidavit in support an d
exhibits—R.S .B.C . 1924, Cap . 130, Sec. 21 . ]
Where a landlord has obtained an appoint-
ment of time and place for inquiry under
section 20 of the Landlord and Tenant Act ,
the notice served on the tenant with a copy
of the affidavit on which the appointment
was obtained under section 21 thereof, must
be accompanied by copies of all exhibits
therein referred to . Carter v . Roberts
(1903), 2 Ch. 312 distinguished . CLAUD

Loo V. SUN FAT et al. - - - - 138

LESSOR AND LESSEE—Short forms leas e
Incorrect title of Act recited—Effect of—
Default in rent—Relief from forfeiture—
"Renewal," meaning of—R.S.B .C . 1924, Cap .
53, Sec. 52; Cap . 135, Sec . 2(14)—R.S .B .C .
1897, Cap. 117 .] On the 14th of February ,
1899, a lease of Deadman's Island in Van-
couver harbour was granted The Vancouve r
Lumber Company by the minister of militi a
and defence in pursuance of an order in
council of the 1011 of February, 1899 . The
lease was ec.pr - l t be made "in pursu-
ance of the -let e-pecting short forms o f
leases" and "for term of 25 years renew -
able ." On the 4th of April, 1900, the min-
ister of militia endorsed on said lease an
amendment whereby, inter cilia, it was pro-
vided that at the expiration of the said
term of 25 years and after each renewal
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LESSOR AND LESSEE—Continued .

term of 25 years the lease should be renewed
for a further term of 25 years . Receipt for
the first payment of rent was declined
because an action had been brought by the
Province against the Company, the Domin-
ion being added as a party, for a declaration
that Deadman's Island belonged to th e
Province . This action was finally dismissed
by the Privy Council in 1906 (see (1906) ,
A.C . 552) . In 1909 the City of Vancouver
laid claim to the island and forcibly ejecte d
Theodore Ludgate, the then owner and man-
ager of the Company from the island . The
Company then brought action for possession
and it was finally decided in the Company's
favour by the Privy Council on the 4th o f
July, 1911 (see (1911), A .C. 711) . In
1912, the Dominion brought a further actio n
against the Company for a declaration that
the endorsement of the 4th of April, 1900,
on the lease was of no effect on the ground
of want of authority and the Privy Counci l
finally decided this action in favour of th e
Dominion in October, 1919 . After the dis-
position of the first action in 1906, the Com-
pany commenced to pay rent as provided i n
the lease and continued to do so regularl y
until March, 1914 . Ludgate then died an d
no further rent was paid. The present
action was brought on the 15th of Novem-
ber, 1919, for possession of the island upo n
the ground that the lessee forfeited its leas e
by reason of non-payment of rent. It was
held by the trial judge that relief agains t
forfeiture for non-payment of rent shoul d
not be granted where the lessee has been
in default for many years, is still in defaul t
and has never expressed any willingness, or
disclosed any ability to pay the rent in
arrear (see 33 B .C . 468) . Held, on appeal ,
affirming the decision of MCDONALD, J ., tha t
notwithstanding the fact that the defend -
ants have been harassed with lawsuits and
disturbed in their possession for a period
of nine years, when it appears that the rent
has not been paid since 1914, and there has
been no tender or offer to pay, it would at
least be necessary that they should first put
themselves in good standing by payment or
tender of arrears of rent owing for so many
years, before the Court could seriously con-
sider granting relief against forfeiture .
THE KING AND THE ATTORNEY-GENERAL OF
BRITISH COLUMBIA V . THE VANCOUVER
LUMBER COMPANY et al. - - - 53

LICENCE—Driver .

	

-

	

- - 338
See NEGLIGENCE. 2.

LIEN.

	

-

	

117
See CONDITIONAL SALE AGREE-

MENT. 2 .
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LIFE INSURANCE .
See under INSURANCE, LIFE .

MANSLAUGHTER. - - - - 190
See CRIMINAL LAW. 9 .

MASTER AND SERVANT—Implied term i n
contract of service—Duty of servant to act
in good faith—Enticing customers—Dam-
ages—Injunction .] The plaintiff Company,
ice manufacturers, employed the defendant s
for some years in making delivery of ice to
its patrons . Shortly before the termination
of their employment the defendants, decid-
ing that they would start in the ice busines s
themselves in partnership, and with this i n
view, informed the plaintiff's customers to
whom they were delivering ice that they
would shortly begin business on their own
account and expressed the hope of doing
business with them . They carried out their
intention and subsequently obtained the
custom of many persons to whom they had
delivered ice while in the plaintiff's employ.
The plaintiff obtained judgment in an action
for damages for loss of business by reason
of the defendants soliciting their customers
both before and after leaving the plaintiff' s
employ and for an injunction restraining
the defendants from soliciting their cus-
tomers . Held, on appeal, affirming the
decision of GRANT, Co. J. (MARTIN, J .A.
dissenting), that the defendants in breac h
of their duty to the plaintiff did while i n
its employ and during hours of service
solicit for themselves their employer's cus-
tomers, and there was evidence to sustai n
the finding of damages . Held, further ,
reversing the decision of GRANT, Co . J., that
the injunction should be set aside as an
injunction should not be granted against a
servant using knowledge which his memory
alone retains and that knowledge is not o f
a confidential character . ICE DELIVERY
COMPANY LIMITED V . PEERS AND CAMPBELL .

- 445

2.—Monthly hiring—Absence through
illness—Effect of—Notice of termination—
Reasonable time.] The plaintiff, a farm
labourer, had been in the employ of the
defendant for two years on a monthly hiring
at $65 a month when on the 19th of Novem-
ber, 1924, he was taken to a hospital with
an attack of lumbago where he stayed ten
days . He then went to a hotel and from
there lie went weekly to the farm for clothes
but did not return to work . On the 17th o f
December he received notice from th e
defendant dated the 16th of December, dis-
missing him. He was paid his wages up to
the time he was taken to the hospital . In
an action to recover wages for one month
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MASTER AND SERVANT—Continued .

after the 19th of December, 1924, it was
held by the trial judge that he was entitle d
to full wages up to and including tw o
weeks after he had received notice of dis-
missal . Held, on appeal, affirming the
decision of GRANT, Co . J., on an equal
division of the Court, that in the circum-
stances two weeks is a reasonable notice .
ADAMS V . BURNS .

	

-

	

-

	

-

	

- 21 7

MECHANIC'S LIEN — Action on—Prio r
mortgage and liens filed—Application t o
add mortgagee as party—Time of, not lim-
ited by Act—Appeal—R.8 .11 .C . 1924, Cap.
156, See . 23 .] The plaintiffs, having file d
mechanics' liens, issued summons and plain t
within 31 days as required by section 23
of the Mechanics' Lien Act. Then findin g
that one Mocroft had registered a mortgag e
and filed liens on the property prior in date
and registration to the filing of their liens ,
they applied within the 31 days to add hi m
as a party defendant claiming that both
mortgage and liens were given to defeat
their liens, but the order which included the
necessary amendment to the plaint was not
made until after the expiration of the 3 1
days . On appeal by Mocroft from th e
order :—Held, per MACDONALD, C .J .A . and
MCPIIILLiPS, J.A ., that the period for com-
mencement of proceedings to enforce the lie n
applies to proceedings against the mortgagee ,
and the appeal should be allowed . Per
GALLIIIER and MACDONALD, JJ .A . : That th e
plaintiffs having preserved their rights by
bringing action on their liens in time an d
then finding this mortgage and liens of
Mocroft in their way and desiring to tes t
their validity, they can apply to make him
a party at any time up to the hearing an d
are not confined to the time limit fixed b y
said section 23 . The Court being equally
divided the appeal was dismissed . COOKE ,
BAKER AND HEWITT V. MOCROFT. - 393

MEMBER OF PARLIAMENT — Contrac t
with Crown. - - - - 170
See PARLIAMENT .

MONEYS HAD AND RECEIVED—Actio n
for—Plaintiff and defendant lived together
for 25 years—Never married—Children born
to them—Plaintiff handed over earnings t o
defendant when living together—On plaintiff
going to hospital defendant leaves him—Sh e
keeps proceeds of their joint savings—Righ t
to an accounting .] The plaintiff and
defendant lived together as man and wife
for 25 years, children being born to them .
The plaintiff during that period handed the
bulk of his earnings to the defendant who

"MONEYS HAD AND RECEIVED—Cont'd .

with moneys earned by herself in sewing an d
baking invested in a home and purchased a
ranch upon which she carried on dairying
for a time . At the end of the 25 years sh e
sold both the home and the ranch and tak-
ing all the proceeds left the plaintiff who
brought an action for moneys had and
received to his use . It was held that i n
the circumstances the defendant must
account to the plaintiff for the moneys that
she had received from him . ST. ELOI v .
ENO.	 153

MOTORS—Sale of—Agreement to confir m
sale .	 369
See CONTRACT . B .

MURDER—Charge of. -

	

120
See CRIMINAL LAw. 3 .

NEGLIGENCE .	 314
See DAMAGES. 6 .

2.	 Collision of street-car and motor -
car—Action for damages—Jury finds defend -
ant's motorman negligent—Plaintiff no t
licensed driver—Action dismissed—Appea l
—R.S .B .C . 1924, Cap . 177, See . 9A(1) .] In
an action for damages to the plaintiff's
motor-car caused by a motorman of the
defendant Company in negligently driving
a street-car into collision with his motor-
car, the jury found that the motorman was
negligent but the trial judge dismissed th e
action as the plaintiff who was driving hi s
car did not have a driver's licence as
required by section 9A (1) of the Motor -
vehicle Act as enacted by B .C . Stats. 1924,
Cap. 33, Sec . 3 . Held, on appeal, reversing
the decision of LAMPMAN, Co. J ., that the
failure to obtain a licence under a statut e
containing a prohibition against driving o n
the highway without a licence does no t
deprive the driver of a right of action h e
would otherwise have against a negligen t
defendant unless the breach of the statut e
was the proximate cause of the accident ,
judgment should therefore be given in
favour of the plaintiff in accordance with
the jury's finding . WALKER V . BRITISH
COLUMBIA ELECTRIC RAILWAY COMPANY ,
LIMITED .	 338

3.Damages — Evidence — Wrongfu l
admission of—Objection not taken unti l
after verdict—Too late.] In an action for
damages owing to a collision between tw o
automobiles, the plaintiff when relating th e
circumstances stated that the defendant Y .
(who was driving a stage owned by th e
defendant H.) said that he was in the
wrong, that the car was insured and he



INDEX.XXXVI. ]

NEGLIGENCE —Continued.

would pay the damages, and the plaintiffs '
son gave the same evidence . This evidence
was given early in the trial without objec-
tion and although subsequently commented
on by defendants' counsel, the question o f
its admissibility was not brought to an
issue until after the verdict . The jury
brought in a verdict for the plaintiffs but
the trial judge dismissed the action . Held ,
on appeal, reversing the decision of MURPHY,

J . (MARTIN, J.A . dissenting, and holding
that there should be a new trial), that
objection to the admissibility of the evi-
dence should have been taken at once and
the matter not being brought to an issue
until after the verdict, it was then too late ,
and judgment should be entered in accord-
ance with the verdict. CRAIG AND CRAIG
v. HAMRE AND YOUNG. -

	

-

	

-

	

1

4.—Forest fire—Spreading—Origin—
Direction of statutory authorities—Jury —
Reversal of findings.] In an action for
damages the jury found that the defendant
had been negligent in allowing a fire t o
spread from its lands to those of the
plaintiff . Held, on appeal, reversing the
decision of MACDONALD, J . (MACDONALD ,
C .J .A . dissenting), that where a fire start s
on forest land and the owner thereof whil e
co-operating with the statutory authoritie s
to put out that fire and under their expres s
direction, without negligence, starts another
fire that spreads to his neighbour's property ,
the owner is not responsible for the damag e
thereby occasioned . COATES V . MAYO SING H
AND KAPOOR SINGH. - - - - 270

5.—Motor-bus and automobile—Col-
lision—Meeting at intersection—Right o f
way—Right of defendant to cross-examin e
witnesses of co-defendant.] In the early
afternoon of the 21st of November, 1924 ,
the plaintiff was driving southerly on Inman
Avenue . He entered Kingsway intending
to turn to his left and go towards Ne w
Westminster. When slightly over half way
across Kingsway he ran into the motor-bu s
of the defendant Company that was going
west on Kingsway towards Vancouver and
was driven by the defendant Rostill . The
plaintiff recovered in an action for dam-
ages . Held, on appeal, affirming the decision
of RUGGLES, Co . J ., that there was evidence
to support the verdict and the appeal shoul d
be dismissed . Per MACDONALD, C.J.A . and
MACDONALD, J.A . : The rule when there are
two defendants is that in respect of trials
in civil actions (leaving aside divorce )
separate counsel should not be heard i n
eases in which the parties have not pleaded
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separately ; that when they have pleaded
separately but there is no substantial dif-
ference in their interests, the judge may
refuse to allow separate representation or
cross-examination of co-defendant's wit-
nesses, and that in other circumstances
separate counsel may be allowed to be heard
with the consequential right to cross -
examine a co-defendant or his witnesses .
MILLAR AND MILT AR V . BRITISH COLUMBIA
RAPID TRANSIT COMPANY LIMITED AN D
RosTILL.

	

-

	

-

	

-

	

345

6.—Pedestrian run down by automobile
—Contributory negligence Excessive speed
—Sounding of horn—Decisive cause of acci-
dent—Right of way .] At about 6 o'clock
in the evening in November, 1924, the
plaintiff, who was in a store at one of th e
corners at the intersection of Kingsway and
Knight Road, started in a hurry to go
diagonally across the intersection to catc h
a car that had stopped at the opposite
corner while on its way to Vancouver. She
left the curb but before reaching the middl e
of the road was struck at an acute angl e
by defendant's automobile (which was com-
ing from Vancouver on Kingsway) and
severely injured . The lights of defendant' s
ear were on, also the street lights, there
being the common condition of a lighted
street with some parts of it less illuminated
than others . In an action for damages fo r
negligence :—Held, that it was the plaintiff' s
sudden stepping into the zone of danger
without taking the obvious and simple pre -
caution which the circumstances required,
that was the decisive cause of the accident,
and the action should be dismissed . Held,
further, that neither a pedestrian nor a
driver of a car has paramount right to th e
use of the highway. Both have equal right s
subject to the rules of the road, and any
special regulation for the time being in
force for the common safety . VANCE V .
DREW.	 241

NOTICE—Sufficiency of.

	

-

	

-

	

424
See SALE OF GOODS. 1 .

OPTION—Assignment of. - - 161
See AGREEMENT .

PARLIAMENT—Sitting member—Disquali-
fication—Interested in contracts with Crown
—Action for penalties—Former judgment—
Bar to present action—R .S .B.C . 1924, Cap .
45, Secs . 24 and 31 .] An action bein g
brought against a sitting member of th e
Legislative Assembly of British Columbi a
under section 31 of the Constitution Act to
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recover penalties for sitting and voting a s
a member of said assembly when he was
disqualified from so doing, being interested
in three contracts made between himself
and His Majesty the King in the right of

the Province, it appeared that a writ had
previously been issued against the defendant
under the same section for the recovery o f
penalties for sitting and voting on the sam e
day for which penalty is sought to be
recovered in this action, and one of the•con-
tracts alleged in this action as having
existed is the same as the contract alleged
in the former action . Held, that provided
the former action was not a collusive one it
was a bar to this action and on the evidence
the proceedings in the first action were
honestly undertaken with a view to deter -
mining the question of the defendant ' s dis-
qualification and were honestly carried out .
KEENE V . COOLEY. -

	

-

	

-

	

170

PERSONA DESIGNATA. - - 175
See SUCCESSION DUTY. 2.

PRACTICE. - - - 30, 386, 435
See ADMIRALTY LAW .

APPEAL. 4 .
CRIMINAL LAW. 11.

2. Action in tort in County Court—
Defendant counterclaims for sum on a con-
tract—Plaintiff alleges sum due him on sai d
contract—Total sum involved exceeds juris-
diction of County Court—Application to
transfer proceedings to Supreme Court—
It.S.B.C. 1924, Cap. 53, See. 23.] Th e
plaintiff brought action in the County Court
claiming in tort $1,000. The defendant
counterclaimed for $500 due by the plaintif f
under a certain contract in answer to which
the plaintiff claimed the defendant owed
them $900 in respect of the same contract .
An application by the plaintiff for an orde r
to remove the proceedings into the Supreme
Court under section 23 of the County Court s
Act was granted. BRASH & JENKINS V .
VULCAN IRON WORKS. - - -

	

452

3. 	 Appeal to Supreme Court o f
(uar)n — Application for leave — Public
,if rest—Important question of lam—Can .

nt,rls . 1920, Cap . 32, Sees . 35 to 43 inelu-
si,, .] The question of the right of a
servant while in his master's service to
solicit business from his customers for him
self when his service is at an end, and h e
sets up on his own account, is not a matte r
of public importance or an "important ques-
tion of law" such as would justify grantin g
leave to appeal to the Supreme Court of

[VOL .
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Canada. ICE DELIVERY COMPANY LIMITE D

V. PEERS AND CAMPBELL. - - - 559

4.—Costs—Follow the event—Same
rule in jury as in non-jury cases—"Good
cause"—Marginal rule 976 .] The rule that
costs follow the event applies both to jury
actions and non-jury actions, and there
must be "good cause" within the meaning
of the decisions which would permit any
interference with this rule. CHIN YEE YO U

V . LEE KAR .	 247

5 . Costs—Security for under sectio n
264 of the Companies Act—Delay in apply-
ing—Past and future costs—R .S .B .C. 1924,
Cap . 38, Sec. 264 .1 On an application for
security for costs under section 264 of the
Companies Act, the report of the registrar
of joint-stock companies, that only four
shares of the Company had been allotted ,
one to each of four persons, was held to be
sufficient evidence upon which to conclude
that the Company was one of straw and the
defendants were entitled to security . Where
the application is not made promptly the
judge may in his discretion confine the
security to future costs. FIRST MORTGAG E
INVESTMENT COMPANY V. NOUD. - 104

6.—Costs — Successful defendant—
Right to costs—"Good cause" for disallow-
ance—Marginal rule 976.] Where an action
has been dismissed as against a defendan t
who by his conduct occasions or increase s
the cost of the litigation, that is "goo d
cause" for his being deprived of his costs .
RICE V . BURCKHARDT AND BURCKIIARDT.
(No . 2) .	 180

7.—County Court--Charging order—
Jurisdiction—Cash standing to debtor' s
credit in County Court — Exemptions —
Judicature Act, 1873, Sec. 89—R .S .B .C .
1924, Cap . 53, Secs . 22 and 25 ; Cap. 83,
Sees . 12 and 25.] A charging order may
be made by a judge of the County Court
upon moneys in his Court paid in to the
debtor's credit under garnishee proceedings .
A charging order upon moneys in the custody
of the Court is not a "forced seizure" withi n
the meaning of section 25 of the Execution
Act and the provisions in said section a s
to exemption do not apply (MARTIN . J.A .
dissenting) . PRAT V . HITCHCOCK AND THE
CANADA PAINT COMPANY LIMITED . 142

8. (Veit,/ Court—Reply to disput e
note—Yo pre, ,,on for—Garnishee order—
Afda , ,t in sop port insufficient—Motion to
s,t n .~ i,le—R .S .B .C . 1924, Cap . 17 .] Ther e
is no provision in the County Court Rules
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or in the practice authorizing a reply of
the plaintiff except in the case of a counter -
claim . Notwithstanding Form C in the
Schedule to the Attachment of Debts Ae t
the affidavit verifying the cause of action
in support of a motion for a garnishee
order before judgment, which is founded on
information and belief should recite that
they are so founded and also give the sourc e
of deponent's information . - TILLIOUM ATH-
LETIC CLUB V. BURICK. - - - 176

9.	 Third-party notice—Service out o f
jurisdiction—Jurisdiction of Court—Claim
for indemnity—Marginal rules 64 (e) and
71(a) and (d) . ] The plaintiff, a residen t
of Vancouver brought action against th e
defendant, a resident of Spokane, Washing -
ton, for a commission for bringing about
the sale of a group of mineral claims i n
British Columbia to the Granby Consoli-
dated Mining, Smelting and Power Com-
pany Limited. The American Securitie s
Corporation Limited of Vancouver was th e
registered owner of the claims and substan-
tially the whole of the stock of this com-
pany was owned by the American Savings
Bank and Trust Company of Seattle, its
president, one Gleason, holding the stoc k
in trust for the company . The defendant
had advised Gleason that the plaintiff
wanted to bring about a sale of the propert y
for which he would expect a commission .
Gleason by letter agreed to this provide d
the property was bonded for $200,000. The
defendant then wrote Gleason that the
plaintiff had gone to Anyox to negotiate a
sale and Gleason again by letter acquiesce d
in this . The defendant claimed indemnity
against the plaintiff's claim from the Ameri-
can Savings Bank and Trust Company and
obtained an order to issue and serve said
Bank with a third-party notice . An appli-
cation to set aside said order was refused .
Held, on appeal, affirming the order of
HUNTER, C .J .B .C., that it should be sup -
ported on the ground that the facts an d
circumstances are in terms within the scope
of Order XI., r. 8. That the granting o f
the order is now almost entirely a matter
of discretion and as there was ample
material for the due exercise of that discre-
tion interference would not be warranted .
SOSTAD V. WOr.DSON : AMERICAN SAVING S
BANK AND TRUST COMPANY, THIRD PARTY .

- 14

PRIVITY—Sale of motor-cars. - 369
See CONTRACT . 8 .

PROCURATION. - - - - 435
See CRIMINAL LAW. 11.
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PROFITS. - - - -

	

481
See REVENUE. 1 .

PROMISSORY NOTES—Two notes due o n
different dates—Collateral agreement—If on e
note not paid at maturity amount of both
become due—Place for payment named—
Note not presented for payment—R.S .C .
1906, Cap . 119, Sec . 183—Costs—Margina l
rules 255 and 260 .] The plaintiff brought
action on two promissory notes. One fel l
due on the 10th of November, 1925, and th e
second on its face fell due on the 10th of
May, 1926. A collateral agreement pro-
vided that if anyone or any part of eithe r
note was not paid at maturity then bot h
immeuiately became due and payable . The
first note was not paid at maturity but an
action being brought for the amount of both
notes the defendant paid into Court with
denial of liability the amount of the first
note . The second note had not been pre-
sented for payment at the place for payment
named therein . Held, that the acceleration
clause did not relieve the plaintiff from th e
necessity of presenting the promissory not e
for payment, before action brought at th e
place named in the note, and that this was
essential following Croft v . Hamlin et al .
(1893), 2 B .C . 333 . Held, further, that a s
the defendant paid the amount of the first
note into Court with a denial of liability
and without any costs, under marginal rule s
255 and 260 the plaintiff is entitled to th e
costs of the action up to and including the
date of payment in and the defendant i s
entitled to the costs of the action thereafter.
MORGAN V . SIIAW et al. - - - 454

PROVINCIAL LEGISLATURE—Powers o f
—Fuel-oil Tax Act—Indirect taxation—
Ultra vices—B .C . Stats . 1923, Cap . 71—3 0
& 31 Viet ., Cap. 3, Sec. 92, No. (2 )
(Imperial) .] Section 2 of the Fuel-oil Tax
Act defines a "purchaser" as `"any perso n
who within the Province purchases fuel-oi l
when sold for the first time after its manu-
facture or importation into the Province . "
Sections 3, 4 and 5 provide, inter alia, first ,
that "Every purchaser shall pay to Ill s
Majesty for the raising of a revenue fo r
Provincial purposes a tax equal to one-hal f
cent per gallon of all fuel-oil purchased by
him . ." Secondly, that "Every vendor
at the time of the sale of any fuel-oil to a
purchaser shall levy and collect the ta x
imposed by this Act in respect of the fuel-
oil, . " Thirdly, that "Every vendo r
shall, with each monthly payment, furnish
to the collector a return sheaving all -n7o s

of fuel-oil made by him to purchasers dur -
ing the preceding month . .

	

Th e
defendant Company buy fuel-oil from the
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Union Oil Company of Canada and consum e
all that they buy in the Port of Vancouver .
The Union Oil Company of Canada purchas e
its fuel-oil from the Union Oil Company of
California . The two oil companies hav e
the same executive officers . The shares in
the Canadian company are owned or con-
trolled by the California company, but they
are separate legal entities . The California
company ships the fuel-oil from California
to the Canadian company at Vancouver and
the Canadian company pay the California
company the price at San Pedro, California ,
on the date of delivery at Vancouver, plu s
transportation and other charges, the quan-
tity of oil paid for being equal to the quan-
tity discharged into the tanks of the Cana-
dian company at Vancouver. In an action
for payment of the taxes alleged to be du e
and payable under said Aet :—Held, that
the first purchaser after importation of th e
fuel-oil into British Columbia was th e
Union Oil Company of Canada, that th e
tax is therefore indirect and ultra vires .
Held, further, that assuming the defendant
was the first purchaser the tax sought to
be imposed is ultra vires of the local Legis-
lature as not being direct taxation withi n
the meaning of No . (2) of section 92 of th e
British North America Act . ATTORNEY -
GENERAL OF BRITISH COLUMBIA V . TH E
CANADIAN PACIFIC RAILWAY COMPANY.

REFERENCE—Damages. -

	

386
See APPEAL. 4 .

2.	 Registrar.
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258
See SALE OF GOODS . 2.

RENTS AND PROFITS. - - - 231
See TRUSTS AND TRUSTEES.

RESTRAINT OF TRADE. - - 286
See ACTION. 1.

RETAINER—Disputed. - - - 76
See SOLICITOR AND CLIENT. 2 .

REVENUE—Income tax—Logging company
—Profits—Profit on purchase and resale o f
certain properties—B .C. Stats . 1922, Cap.
75, Sec . 118.] The memorandum of asso-
ciation of a limited company, a lumber
syndicate, set forth that the objects of the
company were, inter alai, (1) the acquisi-
tion of the assets of The Brunnette Saw Mil l
Company Limited : (2) carrying on the
business of cutting and getting out logs ,
shingle bolts and other timber . The Com-
pany took over the timber limits and
licences of the Brunnette Company and

REVENUE—Continued .

while in the course of carrying on the busi-
ness of cutting and getting out logs it sol d
four of its timber limits at a net profit o f
$46,443 .57 . On appeal from the assessors
who added this sum as a taxable profit o f
the Company's business it was held by the
Court of Revision that while a further
section of the memorandum of association
provides for the "sale and disposition of
the property or undertakings of the Com-
pany or any part thereof" this is the usual
clause giving the Company power to sell it s
assets but not to trade or deal in timber
limits, and the sale of the four limits wa s
not in the ordinary course of trading by the
Company but a sale of a portion of it s
capital assets and should be treated as an
accretion and not a profit . Held, on appeal,
affirming the decision of the judge of the
Court of Revision, that the business of th e
Company not being the buying and selling
of timber limits but the cutting and getting
out logs, shingle bolts and other timber, thi s
sum of $46,443 .57 could not be regarded a s
income assessable for income tax . ATTOR-
NEY-GENERAL FOR THE PROVINCE OF BRITIS H
COLUMBIA V . STANDARD LUMBER COMPAN Y
LIMITED .	 481

2 .—War tax—Jobbers—Sale of bottles
—Purchased by brewery—The Special Wa r
Revenue Act, 1915 ; Can. Stats . 1915, Cap .
8, Sec . 19BBB, as enacted by Cap . 71, Can .
Stats . 1920 ; 1921, Cap. 50, Sec. 1 ; 1922 ,
Cap. 47, Sec. 13 .] The defendants entered
into a contract with the Vancouver Brew-
eries Limited to collect all beer bottles
bearing the name or trade-mark of th e
Breweries and all similar plain beer bottles
which were to be delivered and sorted by
the defendants for which they were to

receive 30 cents per dozen . They collected
and sold bottles under the agreement
betwen the 1st of October, 1921, and the
30th of November, 1922 . The Attorney-
General for Canada brought action t o
recover $240 .71, claiming that, under sec-
tion 19BBB of The Special War Revenue
Act, 1915, the defendants being "whole-
salers or jobbers" should have collected till s
sum from the purchasers who are "retailer s
or consumers" under said section . The
Attorney-General obtained judgment on the
trial . Held, on appeal, reversing the
decision of CAYLEY, Co . J . (GALLIHER, J .A .
dissenting), that having regard to the stric t
rule requiring clear and unequivocal lan-
guage in the case of legislation imposing
taxation, and the language of the Act being
that "the tax shall be payable by the pur-
chaser to the wholesaler and by the whole-
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SALE OF GOODS—Continued .

saler to His Majesty" it cannot be said with
any certainty that this language impose s
upon the wholesaler the liability for the
tax itself when he has not received it, an d

the appeal should be allowed. ATTORNEY -
GENERAL OF CANADA V . REED et at . 366

RIGHT OF WAY. - - - 345, 241
See NEGLIGENCE . 5, 6 .

RULES AND ORDERS—Marginal Rules
64(e) and 71(a) and (d) . 14

See PRACTICE .

2.—Marginal Rules 255 and 260 . 454

See PROMISSORY NOTES .

3.	 Marginal Rule 976 .

	

247, 180

See PRACTICE. 4, 6 .

SALE OF GOODS—Conditiona l sale—
Default 'in payments — Repossession by
vendor—Notice of resale to buyer—Action
for balance due after resale—Sufficiency o f
notice—R.S.B .C . 1924, Cap. 44, Sec. 10 . ]
The defendant who was a dentist purchase d
from the plaintiff Company a quantity o f
office supplies under a conditional sale
agreement for $2,063 . He paid $513 cash
and after paying $102 .80 on account of the
balance he became in default . The plaintiff
then took possession under the agreemen t
and after giving the defendant notice resold
the goods . There still being a balance du e
of $402 .75 on the sale the plaintiff brought
action and recovered judgment for this sum .
Held, on appeal, reversing the decision of
RUGGLES, Co . J . (MCPHILLIPS, J.A. dis-
senting), that where powers are granted
by statute only after compliance with cer-
tain prescribed formalities, substantia l
compliance is necessary and as the notic e
of resale given by the plaintiff to the defend -
ant claims a larger sum than was actually
due and fails to meet the requirements of
section 10 of the Conditional Sales Act th e
plaintiff cannot recover . THE AsH-TEMPLE
COMPANY LIMITED V . WESSELS. - 424

2.—Contract of sale—Implied war-
ranty—Evidence—R .S .B .C . 1924, Cap. 225,
Sec. 21(a)—Registrar—Restriction of ref-
erences to .] The defendant Company,
lumber manufacturer, requiring plain whit e
oak to be used on interior finish of the mai n
office of the Bank of Montreal, Vancouver ,
entered into a verbal agreement with th e
plaintiff, whereby, the plaintiff was to
supply plain white oak to be of the grade
F .A .S . which in the trade means firsts, and
seconds, suitable for said purpose. The oak
was delivered and part of it was put

through the dry kiln process. The defend-
ant then started to manufacture the lumber
for the interior finishings as aforesaid, when
it was discovered that it was checked an d
honeycombed and could not be used in th e
bank . In an action to recover the price of
the lumber it was held by the trial judg e
that it was understood by both parties tha t
the oak was to be F.A .S . grade and suitabl e
for the interior finish of the Bank of Mont -
real, but the oak delivered was inferior an d
not suitable for the purpose for which i t
was purchased but owing to unreasonabl e
delay in announcing rejection of the oa k
the defendant had lost its right to reject
and must retain the oak at its market
value to be ascertained on reference to the
registrar . Held, on appeal, affirming th e
decision of MCDONALD, J. as to the appeal
(MARTIN, J .A. dissenting in part), that
the oak was sold on the implied condition
that it should answer the purpose for whic h
it was purchased, that it did not answe r
such purpose and there was a breach of
the condition. Held, further, reversing the
decision of MCDONALD, J., as to the cross -
appeal, that there was no unreasonabl e
delay in rejecting the oak and the actio n
should be dismissed . Per MACDONALD,
C .J .A. and MARTIN, J.A. : It is regrettabl e
that trial judges should refer the assess-
ment of damages to the registrar instead of
assessing the damages themselves . They
are far more competent to do this work an d
thereby save two sets of costs which are
entirely unnecessary . IMPORTED HARDWOOD S
LIMITED V . ROBERTSON & HACKETT SASH &
DOOR COMPANY LIMITED .

	

-

	

-

	

258

SERVICE—Out of jurisdiction .

	

-

	

14
See PRACTICE. 9 .

SHIPPING — Bill of lading—Carriage of
goods—Deviation—Liberty to deviate fro m
specified voyage .] Goods were shipped from
Vancouver to Yokohama under a bill of lad-
ing one of the conditions in which gave the
ship the privilege of deviation without
qualification . On leaving Vancouver the
ship proceeded towards Portland, Oregon ,
for the purpose of completing her carg o
before going across the Pacific but was lost
on Willapa Spit at the mouth of the Colum-
bia River . Held, that although genera l
provisions in a bill of lading must be con-
strued so as to be consistent with the con-
templated voyage, the object of the devia-
tion clause was to enable the ship to com-
plete her cargo at ports within a reasonable
distance from Vancouver, and Portlan d
being within such reasonable distance the
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action should be dismissed . WESTER N

ASSURANCE CO . et al . V . CANADIAN GOVERN -
MENT MERCHANT MARINE. - - 26

2.	 Carriage of goods by sea—Bill o f
lading—"Apparent good order and condi-
tion"—After additional travelling goods
found damaged—Onus of proof—Shipmen t
of eggs—Evidence of "sweating."] The
defendant Company received in apparent
good order and condition on board steam-
ship at Sydney, Australia, 950 eases of eggs
(30 dozen per case) on terms and conditions
of bill of lading of the 14th of November ,
1920, to be delivered at Vancouver, British
Columbia . On the arrival of the steamship
at Vancouver on the 15th of December, the
goods were unloaded and the agents of the
defendant and plaintiff finding that 6 0
of the cases were in a damaged condition
they were separated from the others and
paid for by the defendant . The evidence
discloses that the remaining 890 cases wer e
then inspected on behalf of the consigne e
and reported satisfactory and on the 20th
of December plaintiff's (consignee) agent s
in Vancouver shipped the 890 cases by
steamship to Seattle where they were
unloaded on the 22nd of December an d
stored on the Canadian Pacific Railway
wharf . Between the 26th and 30th of
December the eggs were sent in four sep-
arate consignments to Portland, Oregon ;
Butte, Montana ; Buffalo and Boston . After
arrival at their respective destinations com-
plaints were made to the plaintiff Compan y
of the bad condition of t he es, eotice of
which was first given the ,I, icndant Com-
pany in the following May. The plaintiff
Company recovered judgment in an actio n
for damages for breach of duty in the car-
riage and delivery of the eggs by sea.
Held, on appeal, reversing the decision of
MURPHY, J. (MARTIN, J.A. dissenting) ,
that the evidence disclosed that befor e
shipment the eggs were taken from col d
storage and deposited on the wharf a t
Sydney where they were allowed to remain
some time in the heat of summer ; that the
warm air coming in contact with the cold
eggs deposited moisture on the eggs whic h
trickled down to the lower tiers and soake d
the paper fillers in which the eggs wer e
deposited and by which the tiers abov e
were supported, the lower fillers losing thei r
strength owing to their soaked condition .
The upper tiers pressed down on them dur-
ing the voyage so that the eggs contained
in them became broken and cracked and th e
evidence further disclosed that upon the
arrival of the eggs at their respective

SHIPPING—Continued.

destinations the fillers and eggs in the
lower tiers of substantially all the cases
were affected the same way . The defendant
received the eggs in apparent good orde r
and with the exception of the 60 cases that
they paid for, they delivered them in th e
same good order, the injury complained of
only being discovered after several tranship-
ments and long travelling that took plac e
after delivery by the defendant . In all th e
circumstances the defendant has discharge d
any onus which was upon it and th e
plaintiff has failed to make out a case
against it . MAKINS PRODUCE COMPANY
INCORPORATED V . CANADIAN AUSTRALASIAti
ROYAL MAIL LINE. - - - - 462

3 .	 Contract—Bill of lading—Variance
—Deck—Stowage—Agency—Statutory pro-
visions—Can. Stats . 1910, Cap . 61, Secs . 4 ,
7 and 12 .1 The Ford Motor Company made
a sale of 120 motor-cars to The Colonia l
Motor Company of New Zealand and nego-
tiated with The Judson Freight Forwarding
Company of Chicago for shipping spac e
from Vancouver and on the 9th of January,
1919, an agreement was entered into
whereby the Ford Motor Company accepte d
The Judson Freight Forwarding Company' s
offer of space for 160 cars for New Zealand
and 40 ears for Australia at certain prices .
The Judson Freight Forwarding Company
having no shipping space at the time imme-
diately negotiated with the defendant Com-
pany through its agent in Chicago for space
and in the meantime the Ford Motor Com-
pany were shipping the motors to Vancouver
the shipment being coml,bef, ,,l from the fac-
tory at Walkerville on the 13th of January .
Eventually, on the 18th of January, a con -
tract was entered into between The Judson
Freight Forwarding Company and the
defendant Company for space for 120 motor -
cars on the S .S . "Waimarino" with "option
carriage on or below deck" at $42 .50 per
ton. Bills of lading were then prepared
making The Judson Freight Forwarding
Company the shippers and the Ford Moto r
Company the consignees, but on their fac e
there was no mention of "carriage on or
below deck ." The Ford Motor Compan y
endorsed the bills of lading to The Colonia l
Motor Company . The 120 motor-ears on
arrival in Vancouver, were shipped on the
deck of the S .S . "Waimarino" and owing to
a storm encountered by the ship they were
damaged by sea water . The Ford Moto r
Company paid The Colonial Motor Compan y
the amount of the damages to the motor-
cars in full (i .e ., $16,276) and took an
assignment of said Company's rights as
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against the shipper . On an action by both
companies to recover the amount of the los s
from the defendant Company it was hel d
that The Colonial Motor Company wa s
entitled to recover but that as against th e
Ford Motor Company rectification of th e
bills of lading should be granted as they
were obtained by the fraud of The Judso n
Freight Forwarding Company, who wer e
entrusted with the goods to ship, to obtai n
the bill of lading and supervise the loading
and the Ford Company is bound by the act s
of the person so entrusted . On appeal by
the defendant Company and cross-appeal by
the Ford Motor Company :—Held, affirming
the decision of MCDoNALD, J. as to the
appeal, but reversing his decision as to th e
cross-appeal, that apart from any agree-
ment, stowage on deck is negligent stowage ,
that section 4 of The Water-Carriage o f
Goods Act enacts that where a bill of lading
contains an agreement whereby the owner
of a ship is relieved from liability for los s
by negligence in the proper stowage o f
goods, such agreement shall be null and
void, that the protection afforded by this
section extends only to persons who are not
parties or privy to the agreement, that
neither the Ford Motor Company nor Th e
Colonial Motor Company was privy to th e
"option to stow on deck ." The Colonial
Motor Company had therefore a good clai m
to damages against the defendants, that
right they assigned to the Ford Motor Com-
pany and the Ford Motor Company thereby
acquired a good cause of action against the
defendant in the name of The Colonial
Motor Company . FORD MOTOR COMPANY OF
CANADA LIMITED AND THE COLONIAL MOTO R
COMPANY LIMITED V . UNION STEAMSHIP
COMPANY OF NEW ZEALAND LIMITED . 127

SOLICITOR AND CLIENT—Consultation—
Scope of term.] In the course of a solici-
tor's business a consultation means eithe r
advising a client as to a course of action o r
receiving instructions to act for the client
in a certain matter . Where a vendor named
in an agreement for sale of land on which
default had been made by the purchaser ,
enters a solicitor's office and asks him how
much he would charge for clearing his title,
but not getting a satisfactory answer leave s
him and engages another solicitor to do th e
work, the solicitor first mentioned is no t
entitled to charge a consultation fee .
WOODWORTH V. ALLAN .

	

-

	

-

	

- 20

2.	 Disputed retainer—Evidence of
solicitor's services being accepted to end o f
litigation—Implied contract—Shifting of

burden of proof—R .S .B .C. 1924, Cap . 136 ,
Sec. 85.] Where a client has accepted a
solicitor's services and has sought to b e
benefited thereby, an implied contract i s
created that he should pay the solicito r
according to the fees chargeable by a solici-
tor, and this implied contract can only b e
destroyed by satisfactory evidence that th e
usual fees are not payable, the burden o f
shewing that the usual result would not
follow from such employment resting on th e
client (MARTIN, J.A . dissenting) . In re
LEGAL PROFESSIONS ACT AND A. E . BECK ,
A SOLICITOR.	 76

SOLICITORS —Liability of. - - 321
See COMPANY LAw . 1 .

STATUTE—Misreeital of. -

	

125
See CRIMINAL LAW . 6.

STATUTES—30 & 31 Viet ., Cap . 3, See . 92 ,
No . (2)

	

-

	

-

	

-

	

-

	

551
See PROVINCIAL LEGISLATURE .

B .C . Stats 1915, Cap . 12 .

	

-

	

249
See COMPANY LAW . 2 .

B .C . Stats. 1922, Cap . 75, Sec . 118 . - 481
See REVENUE. I .

B .C . Stats. 1923, Cap. 74.

	

-

	

-

	

551
See PROVINCIAL LEGISLATURE.

B .C . Stats. 1924, Cap. 48. - 307, 475
See CONTRACT . 1, 6 .

Can . Stats . 1910, Cap. 61, Secs. 4, 7 and
12 .	 127
See SHIPPING . 3 .

Can . Stats . 1915, Cap . 8, See. 19BBB.

See REVENUE . 2 .

Can . Stats . 1919, Cap . 36, Sec. 20 .

	

166
See TIMBER LICENCES.

Can . Stats. 1919, Cap. 36, Sec . 74.

	

81
See BANKRUPTCY .

Can. Stats. 1920, Cap. 32, Sees . 35 to 43 .
559

See PRACTICE . 3 .

Can. Stats . 1920, Cap. 71 .

	

-

	

-

	

366
See REVENUE. 2.

Can . Stats . 1921, Cap . 50, Sec . 1. - 366
See REVENUE . 2 .

Can . Stats. 1922, Cap . 47, Sec. 13. - 366
See REVENUE . 2 .
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Can . Stats . 1923, Cap . 22 .

	

-

	

-

	

125
See CRIMINAL LAw. 6 .

Can . Stats . 1923, Cap . 22, Sec . 3(d) . 319
See CRIMINAL LAw. 12 .

Can . Stats . 1923, Cap . 22, Sec. 4. - 140
See CRIMINAL LAW. 5 .

Can . Stats . 1923, Cap . 27, Sec . 3 .

	

- 22
See DAMAGES . 3 .

Can . Stats . 1925, Cap . 20, Sec . 2 .

	

319
See CRIMINAL LAW . 12 .

Criminal Code, Sec. 216(d) and 1002 . 435
See CRIMINAL LAW. 11 .

Criminal Code, Secs . 228, 985 and 986 . 34
See CRIMINAL LAW. 8.

Criminal Code, Sec. 228A, 707 and 1124 .
-

	

- 327
See CRIMINAL LAW. 10 .

Criminal Code, Sec . 238 (a) .

	

-

	

178
See CRIMINAL LAW. 13.

Criminal Code, Secs . 380, 458, 951 and
1016(2) .

	

-

	

-

	

-

	

-

	

397
See CRIMINAL LAW. 1 .

Criminal Code, Sec. 398 .

	

-

	

-

	

- 246
See CRIMINAL LAW. 4 .

Criminal Code, Sec . 723(d) .

	

125
See CRIMINAL LAW. 6 .

Criminal Code, Sec. 1021 .

	

-

	

-

	

200
See CRIMINAL LAW . 2 .

R.S .B.C . 1897, Cap . 117 .

	

-

	

-

	

-

	

53
See LESSOR AND LESSEE .

R.S.B .C . 1897, Cap . 190, Secs . 4 and 35 .

See WATER AND WATERCOURSES . 1 .

R .S .B .C. 1911, Cap . 39, Sees . 77 and 226 ,
subsecs . (2) and (3) . - 249
See COMPANY LAW. 2.

R .S .B .C. 1924, Cap . 17 .

	

-

	

176
See PRACTICE. 8 .

R .S .B .C . 1924, Cap . 17, Sec . 9 .

	

-

	

401
See GARNISHMENT .

R .S .B .C . 1924, Cap . 38, Sec . 264. - 104
See PRACTICE . 5 .

R.S .B.C . 1924, Cap . 44 .

	

-

	

-

	

-

	

117
See CONDITIONAL SALE AGREE-

MENT. 2 .

[VOL .

STATUTES—Continued.

R.S .B .C. 1924, Cap . 44, Sec . 10 . 488, 424
See AUTOMOBILE . 2 .

SALE OF GooDS . I .

R .S .B .C. 1924, Cap . 45, Secs . 24 and 31 .
170

See PARLIAMENT .

R .S .B .C. 1924, Cap. 48 .

	

-

	

-

	

30 7
See CONTRACT. 1 .

R .S .B .C . 1924, Cap. 53, Secs . 22 and 25 .
- 142

See PRACTICE . 7 .

R .S .B .C . 1924, Cap . 53, Sec . 23. - 452
See PRACTICE . 2 .

R .S .B.C . 1924, Cap. 53, Sec. 52 .

	

-

	

53
See LESSOR AND LESSEE.

R .S .B.C . 1924, Cap . 53, Sec . 122(1) . 158
See CosTS . 2 .

R.S .B .C . 1924, Cap . 76, Secs. 106, 107 and
135.	 98
See ELECTIONS .

R.S.B .C . 1924, Cap. 82, Sec . 11. -

	

106
See GIFT.

R.S.B .C . 1924, Cap . 83, Secs. 12
.
and 25 .

- 142
See PRACTICE. 7 .

R.S .B .C. 1924, Cap . 117, Sec . 28 .

	

42 8
See INSURANCE, LIFE .

R .S .B .C. 1924, Cap . 121, Sec . 7 .

	

-

	

253
See INSURANCE, AUTOMOBILE .

R .S .B .C . 1924, Cap . 130, Sec . 21 .

	

- 138
See LANDLORD AND TENANT .

R .S .B .C . 1924, Cap . 135, Sec. 2(14) . 53
See LESSOR AND LESSEE .

R .S .B .C . 1924, Cap . 136, Sec. 85. - 76
See SOIICITOR AND CLIENT. 2 .

R.S .B.C . 1924, Cap . 146 .

	

-

	

-

	

-

	

391
See CRIMINAL LAw. 7 .

R.S .B.C . 1924, Cap . 153, Sec . 8 . - 185
See HUSBAND AND WIFE.

R .S.B.C . 1924, Cap. 156, Sec . 23 . - 393
See MECHANIC'S LIEN .

R .S .B .C . 1924, Cap . 156, Sec . 37. - 11 7
See CONDITIONAL SALE AGREE-

MENT. 2 .

R.S .B .C. 1924, Cap . 177, See. 9A (1) . 338
See NEGLIGENCE. 2 .



See TAXATION . 2,

	

3 .

R.S.B.C . 1924, Cap . 244, Secs . 20

See SUCCESSION DUTY . 3 .

R .S .B .C . 1924, Cap . 244, Secs . 34

See SUCCESSION DUTY. 2 .

R .S .B .C. 1924, Cap . 245, Sees. 77 and 78(b) .
	 391
See CRIMINAL LAW . 7 .

R .S .B .C. 1924, Cap . 271, Secs . 308 and 337 .
- 62

See WATER AND WATERCOURSES . 1 .

R.S .B .C . 1924, Cap . 271, See. 312. - 38
See WATER AND WATERCOURSES . 2 .

R .S .B .C . 1924, Cap. 278, Secs. 4, 11(4) ,
12(3) and 74(j) . - - 71
See WORKMEN ' S COMPENSATIO N

ACT .

R .S.C . 1906, Cap. 79, Sec. 82 .

	

-

	

512
See COMMISSION. 2 .

R .S.C . 1906, Cap . 119, Sec . 183 .

	

-

	

454
See PROMISSORY NOTES .

R .S.C . 1906, Cap. 145, Sec. 11 .

	

-

	

200
See CRIMINAL LAW . 2 .

STOWAGE.

	

	 12 7
See SHIPPING. 3 .

SUCCESSION DUTY. - - 450, 299
See TAXATION. 2, 3 .

2.—Enforcing payment—Summons to
shew cause—Judge persona designata —
R .S .B .C. 1924, Cap. 244, Sees. 34 and 40 . ]
A judge who issues a summons under sec -
tion 34 of the Succession Duty Act is act -
ing as persona designata and the hearing
on the return to the summons must b e
before the judge who issued it . Chandler v .
City of Vancouver (1919), 26 B .C. 465 fol -
lowed. In re LEONORA CLAPHAM, DECEASED .
MINISTER OF FINANCE V . BURKE-ROCHE .

175

3.	 Interest on unpaid duty—Applica -
tion to extend time from which interest runs

58 9

—Limitation in time of application—"Im-
possible"—Interpretation of—R .S .B.C . 1924 ,
Cap . 244, Secs. 20 and 35 .] Section 20 of
the Succession Duty Act provides " that th e
duties imposed by the Act, unless otherwise
herein provided, shall be due and payable
at the death of the deceased, and if the sam e
are paid within six months no interest shal l
be charged but if not so paid, interest shall
be paid from the death of deceased" ; and
section 35 empowers a judge of the Supreme
Court to make an order upon the applica-
tion of any person liable for the payment of
duty extending the time fixed by law fo r
payment thereof and also the date whe n
interest shall be chargeable when it appears
to the judge that payment within the tim e
prescribed by the Act is impossible owing to
some cause over which the person liable has
no control . Deceased died in Texas, where
he was domiciled, on the 29th of May, 1924 ,
having property both in Texas and British
Columbia . Probate was issued in Texas
on the 26th of October, 1924. The executor
arrived in Vancouver on the 8th of Novem-
ber, 1924, and proceeded at once to apply
for ancillary letters of probate but owing t o
delays over which the executor had no con-
trol probate was not granted until the 28t h
of May, 1925 . On the 14th of April, 1925 ,
application was made under said section 3 5
for extension of time for the payment o f
interest on the succession duty . Held, tha t
the application may be made notwithstand-
ing the expiry of the six months' time
allotted as exempt from interest by sectio n
20 of the Act. Held, further, that it shoul d
be found on the evidence that payment wa s
impossible within the time prescribed by th e
Act, and that there be an order extending
the time for interest to be charged to a dat e
six months after the granting of ancillary
letters of probate. In re ESTATE OF EDWARD
DISNEY FARMER, DECEASED. - - 334

SUPREME COURT—Application to trans-
fer proceedings to. - - 452
See PRACTICE. 2.

	

TAXATION—Indirect . -

	

-

	

- 551
See PROVINCIAL LEGISLATURE .

2.--Succession duty—Property outsid e
Province Death of owner outside of Prov-
ince—R .S.B .C . 1924, Cap . 244 .] Property
outside of the Province is not subject to
succession duty unless the deceased bot h
died within the Province and was domiciled
within the Province . In re SUCCESSION
DUTY ACT AND WILSON. - - - 450

3.---Succession duty—Property outsid e

and 40 .
175
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SUCCESSION DUTY—Continued.

R .S .B .C . 1924, Cap . 225, Sees . 3, 21 and 22 .
22

See DAMAGES . 3 .

R .S .B .C . 1924, Cap . 225, Sec . 21(a) . 258
See SALE OF Goons. 2 .

R.S.B .C . 1924, Cap . 244.

	

- 450, 299

and 35 .
334
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Province—Domicil within Province—Situ s
of property—R .S .B .C. 1924, Cap . 244. 1

Debts outside of the Province owing the
estate of a deceased person who at the time
of his death was domiciled within the Prov -
ince are subject to duty under the Succes -
sion Duty Act . Quaere, the maxim mobtli a
sequuntur personam is strong enough in law
to prevail over the plain language of th e
British North America Act which limits
the power of the Province to taxing onl y
such property as has its situs in the Prov -
ince and that the situs is the sole test of it s
right to tax and not the domicil of th e
owner, i .e ., that the question should b e
decided by ascertaining the domicil of th e
debt rather than that of the owner . R e
PARKER AND THE SUCCESSION DUTY ACT .

299

TELEPHONE .

	

	 352
See CONTRACT. 10.

THIRD PARTY NOTICE—Service out o f
jurisdiction. - - - 14
See PRACTICE. 9 .

TIMBER—Sale of . - - -

	

237
See CONTRACT. 9 .

TIMBER LICENCES—Sale of—Co, ,ission
—Assignment of right of aetic ' for—
Assignment to company without assets —
Champertous bargain—Colourable sale —
Can . Stats . 1919, Cap. 36, Sec. 20 .] A
bankrupt's trustee declined to sue on a n
alleged oral agreement by the vendor to pa y
the bankrupt a commission in the event of
the sale of certain timber licences as he di d
not wish to be responsible for costs in cas e
the action failed. With the consent of th e
inspectors he assigned the claim to the
plaintiff Company the consideration being
the Company's note for $250 (the claim for
commission being $16,000) . The plaintiff
Company had no assets and prior to the
action the bankrupt's wife acquired all bu t
the odd qualifying shares in the company
for the consideration of $1 . Held, that th e
assignment was either a genuine or a col-
lusive transaction . If genuine it is illega l
and void on the ground that there was in
reality a champertous bargain as the con-
sideration was a promise to pay which al l
parties knew could only be made good in
the event of a substantial recovery on the
claim, there being no assets . On the other
hand this sale to a bubble company, whose
working capital consisted of a complete lack
of assets, is not a sale which the statute
authorized the trustees to make, even with

TIMBER LICENCES—Continued.

the consent of the inspectors, as it is only
in the event of a recovery by the Company
that the creditors would receive even a
fraction of it whereas they should receive
the whole of it . The sale being either
champterous or colourable either of which
is illegal, prevents any recovery by the
assignee. FIRST MORTGAGE INVESTMEN T
COMPANY V. Noun. (No. 2) .

	

-

	

166

TRESPASSER. -

	

- - - 314
See DAMAGES . 6 .

TRUSTS AND TRUSTEES—Rents an d
profits of estate—Collected and retained by
nephew of deceased for some years prior to
his death—Evidence of intention to mak e
gift to nephew—Accounting—Costs .] In
an action for a declaration that upon th e
death of his uncle, Sam Brighouse, the
defendant became a trustee under the wil l
of the said Sam Brighouse and to compe l
him to account for rents, profits and money s
received by him during the lifetime of hi s
uncle for, as alleged, the benefit of the
uncle, the defendant claimed that his uncle,
evidenced his intention to permit the
defendant, who lived with him and manage d
his affairs, to retain said rents and profits,
free from any condition that he should be
regarded as a trustee with respect thereto.
Shortly after the defendant took over the
management of the estate his uncle made a
will in his favour but some years later h e
went to England and shortly before hi s
death he made another will leaving a sub-
stantial portion of his estate to English
relatives . The trial judge found in the
defendant's favour on the facts and dis-
missed the action . Held, on appeal, per
MACDONALD, C .J .A ., and GALLIHER, J .A. ,
that on the facts the trial judge was no t
justified in finding as he (lid and the appea l
should be allowed . Per MARTLN and MAC -
DONALD, JJ.A . : The evidence and surround-
ing circumstances shew that the deceased
did not want the rents and profits for hi s
own use and the respondent Brighouse' s
evidence, corroborated by several witnesse s
who testified to statements by deceased that
respondent should receive the rents and
profits for his own benefit is inconsisten t
with any understanding that he should kee p
accounts as a trustee and the appeal should
be dismissed . The Court being equally
divided the appeal was dismissed. MORTO N
V . BP,IGI[OL-SE & lloxox .

	

-

	

-

	

231

ULTRA VIRES. -

	

-

	

- 55 1
See PROVINCIAL LEGISLATURE.
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VAGRANCY. - - - -

	

178
See CRIMINAL LAW . 13 .

VENDOR AND PURCHASER—Conveyance
—Covenant for title—Breach—Damages—
Measure of.] The defendant, the owner o f
four lots adjoining a lake and through
which a stream as an outlet from the lake
flowed, sold a right of way across one o f
the lots to a railway company . In 1920 the
railway built an embankment along the
right of way which held the water back an d
flooded the lots in the rainy season and the
defendant brought action against the rail -
way for damages to his crops . On the 16th
of July, 1921, the defendant under agree-
ment for sale sold the four lots to the
plaintiff and on the 26th of July following
he entered into an agreement with the rail -
way company on behalf of himself, hi s
executors, administrators and assigns set-
tling all claims for present or future dam -
ages by reason of the construction of the
railway across the said lot and agreeing to
the rescission of an order of the Railwa y
Board compelling the railway company to
clear the outlet from the lake . In pur-
suance of the agreement for sale to th e
plaintiff the defendant executed a convey-
ance on the 6th of May, 1922, in which he
covenanted that he had the right to convey,
that the plaintiff should have quiet posses-
sion free from encumbrances and tha t
defendant had done no act to encumbe r
said lands . An action for specific perform-
ance of the agreement to convey, free from
encumbrances or damages in lieu thereof,
was dismissed . Held, on appeal, reversin g
the decision of MACDONALD, J . that an ease-
ment was created by the agreement of th e
26th of July, 1921, with the railway affect-
ing the defendant's title . There was a
breach of covenant on the execution of the
conveyance of the 6th of May, 1922, and th e
measure of damages is the difference i n
value of the property free from the ease-
ment and its value subject thereto. MATHE-
SON V . THYNNE .	 376
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See CRIMINAL LAW . 6 .

WARRANTY—Breach of. - - - 22
See DAMAGES . 3 .
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See REVENUE . 2 .

WATER AND WATERCOURSES—Applica-
tion by Indian agent for record for res,(ue
—Record issued—Provision as to lialia n
reserves not complied with -Con,111 n ns
precedent—R.S .B .C . 1897, Cap. 190, Sees . 4

WATER AND WATERCOURSES—Cont'd .

and 35 ; 19211, Cap . 271, Sees . 308 and 337 . ]
Section 35 of the Water Clauses Consolida-
tion Act, 1897, provides that "The chie f
commissioner of lands and works, with the
approval of the Lieutenant-Governor i n
Council, may upon such terms and condi-
tions as to compensation to persons affecte d
as the chief commissioner may think proper
to impose, authorize the record for the
benefit of all or any of the Indians locate d
on any Indian reserve, of so much and n o
more of any unrecorded water," etc . On
the application of an Indian agent a water
record was issued by the assistant commis-
sioner of lands and works on the 15th of
August, 1899, authorizing the diversion of
one hundred inches of water from Five Mil e
Creek for use upon the Williams Lake
Indian Reserve . No authority was obtaine d
from the chief commissioner for the issue o f
the record and there was no approval
thereof by order in council until the 30th
of May, 1908 . Two water records for th e
same creek were issued to the responden t
Crosina subsequent to the issue of the abov e
record but prior to the order in council of
1908 . It was held by the Board of Investi-
gation under the Water Act that Crosina' s
records had priority. Held, on appeal ,
affirming the decision of the Board of
Investigation (MCPnILLIrs, J .A . dissenting) ,
that the authority of the chief commissione r
and the approval of the Lieutenant-Governo r
in Council are conditions precedent to th e
power of the commissioner to make th e
record . The Indian agent's record wa s
therefore a nullity until the passing of th e
order in council in 1908 and the Crosina
records issued prior to that date tak e
precedence . THE DEPARTMENT OF INDIA N
AFFAIRS V . BOARD OF INVESTIGATION UNDE R
WATER ACT, AND CROSINA. - - - 62

2.Board of investigation—Power to
adjust former records—Water Jet, R .S .B .C.
1924, Cap. 271, See. 312 .] The plaintiff
and defendant owned ranches in Empir e
Valley that of the defendant being abou t
half a mile above the plaintiff's on Chin a
Creek which flowed through both ranches .
The defendant's predecessor in title obtaine d
two records in 1875, one for 200 inches of
water for irrigation purposes from Littl e
Churn Creek (on a separate watershed from
China Creek) to be taken by a ditch acros s
the divide to China Lake which was at th e
sour( of China Creek and about three mile s
above Lis ranch . This record included all
ep in_a naturally flowing into the ditch
Letwr , n Little Churn Creek and China Lake ,
the other to store the water taken from
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WATER AND WATERCOURSES—Cont'd .

Little Churn Creek by a dam at the lower
end of China Lake and to take it to his
ranch through China Creek. The plaintiff' s
predecessor in title obtained two records
one in 1877 for 100 inches of water for
irrigation purposes on his ranch to be taken
from Brown's Lake (situate between the
two ranches in the course of China Creek) ,
the other in 1886 to construct a dam at the
outlet of Brown's Lake and store water
during spring freshets . In 19I8 the Board
of Investigation under the Water Act mad e
an order directing the comptroller of wate r
rights to issue a conditional licence to th e
defendant in substitution of the other two ,
which did not include the springs referred
to in the original record. In an action fo r
damages the plaintiff claimed that under its
conditional licence the defendant was onl y
entitled to the water that he brought by
ditch from Little Churn Creek and that hav-
ing taken and stored in addition China Lak e
water, he deprived the plaintiff of th e
natural flow of water from China Lak e
through the creek into Brown's Lake to
which he was entitled under his records .
The plaintiff was awarded damages . Held,
on appeal affirming the decision of GREGORY ,
J . (MCPnILLIns, J .A . dissenting), that the
Board of Investigation has the power t o
readjust water privileges under the Water
Act, that Little Churn Creek (the source
of the defendant's water supply) being on
a different watershed than China Lake, and
the seepage and springs on the China Lake
watershed which flowed into the ditch
carrying the water from Little Churn Creek
to China Lake having been omitted from th e
Provincial licence issued to the defendant
by the Board of Investigation, defendant' s
right to water is confined to what he take s
from Little Churn Creek, he is therefor e
subject to any damage caused the plaintiff
by reason of his having taken China Lak e
water . KENWOBTHY V . BISHOP et al . 38

WILL.

	

	 428
See INSURANCE, LIFE .

2. Construction—Trust fund for bene-
fit of wife and children—Half of income t o
wife as hereinafter described—Trustees t o
pay only what in their discretion is required
for maintenance—Accumulation of surplus
of one-half of income after payments—Dis-
position of—Costs .] The testator devised
certain real estate and bequeathed all hi s
personal property to his wife . The balanc e
of his estate he devised to his executor s
upon trust to dispose of same and after pay-
ment of debts to invest the proceeds in

WILL—Continued .

public stocks, bonds, shares or securities ,
and to pay the income, "one-half thereof t o
my wife during her life in manner herein-
after described," and later the will pro-
ceeds : "The money hereinbefore directed t o
be paid to my wife shall be paid by my
executors only and when they are satisfied
the money is required for her maintenance
and support, and I give them absolute dis-
cretion as to the times when payments shal l
be made and these payments may be made
direct to her or to others for her support o r
for necessaries of life supplied or to be sup-
plied to her as my executors shall seem fit . "
The testator died in March, 1909, and th e
executors made monthly payments either to
or on behalf of the wife such as in thei r
discretion they considered she required an d
when these proceedings were commenced i n
June, 1925, there was a surplus of $7,000 o n
hand from one-half of the income of th e
estate held by the executors for the wife.
On an application by the executors, it wa s
held that the wife was absolutely entitle d
to one-half of the net income irrespective
of whether or not the full amount i s
required for her maintenance, but that the
time of payments shall be in the discretion
of the executors . Held, on appeal, reversing
the decision of MoRBISON, J., that the
widow is entitled only to such payments as
the executors in their discretion are satisfied
is required for her maintenance and support
and after such payments any balance of one-
half of the income of the estate held for the
widow shall fall into the estate. Held,
further, that the costs of these proceedings
for all parties are to be paid out of the
estate, the executors being entitled to cost s
as between party and party . In re ESTATE
OF HUGH MAGEE, DECEASED . - - 195

3.	 Execution—Testamentary capacit y
—Alcoholic dementia—Evidence of expert s
—Evidence of lay observers in close contac t
with testator—Value of .] In an action for
probate of a will where the question at issu e
is the mental condition of the testator a t
the time he made his will, it is for the
Court to draw inferences from the evidence ,
but where on the whole the testimony of th e
witnesses is not impugned a Court of Appea l
is free to draw its own inferences . The
Court is not bound to accept the opinion
of experts when it is opposed to testimony
within the knowledge of observers daily
coming in contact with the testator . Held,
that on the evidence the deceased was o n
the date of the will competent to make it .
CRABBE V . SHIELDS .
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WINDING-UP .
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See COMPANY LAW. 2.

WITNESS — Cross - examination by co-
defendant .
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See NEGLIGENCE . 5 .

WORDS AND PHRASES—"Apparent good
order and condition"—Meaning of .

- 462
See SHIPPING . 2 .

	

2.	 "Debts, obligations and liabilities"
—Scope of .

	

	 401
See GARNISHMENT .

	

3.

	

"Donatio mortis causa."

	

106
See GIFT .

4.—"Good couse"—"For disallowance
of costs .	 1S0

See PRACTICE . 6 .

5.—"Good cause" — Interpretation.
- 247

See PRACTICE . 4 .

6.—"Oood faith" — Interpretation.
- - 413

See CONTRACT . 7 .

7.—"Impossible" — Interpretation of.
334

See SUCCESSION DUTY . 3 .

S.—"Person or thing"—Scope of . 125
See CRIMINAL LAW. 6.

9.—"Quantity of timber" — What
growth this includes.

	

-

	

-

	

-

	

237
See CONTRACT . 9.

WORDS AND PHRASES—Continued.

	

10 .

	

"Removal"—Meaning of . - 53
See LESSOR AND LESSEE.

	

11 .	 Word "knowingly"—Effect of.
-

	

- 32 7
See CRIMINAL LAW . 10 .

WORKMEN'S COMPENSATION ACT-
Damages—Personal injuries—Action to
recover—Order of Board that plaintiff comes
within Act—Application to dismiss action—
Refused—Appeal—R .S .B .C. 1924, Cap . 278,
Secs. 4, 11(4), 12(3) and 74(j) .] The
plaintiff, who was employed as a salesman
by a company occupying offices as tenant s
in a building, was injured through the fall-
ing of one of the elevators in said buildin g
after leaving his employer ' s offices . He
brought action for damages against the
owners of the building. On the application
of the defendants the Workmen's Compensa-
tion Board made an order declaring that
the accident was one in respect to which
the plaintiff has a right to compensation
under the Act . An application by the
defendants for dismissal of the action on
the ground that it is barred by the Work -
men's Compensation Act was dismissed.
Held, on appeal, reversing the decision o f
MORRISON, J ., that under the Act the Boar d
has exclusive jurisdiction to inquire into
and determine the facts and the law an d
the Board did determine that the plaintiff' s
right to compensation came within the Act ,
and the appeal should be allowed and the
stay granted . PETER V . YORKSHIRE ESTATE
COMPANY LIMITED AND THE YORKSHIRE AN D
CANADIAN TRUST LIMITED. - - - 71
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