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Baker and Sowash were convicted of the murder of the captain of the boa t

Beryl G. containing a cargo of liquor for illegal transportation int o

the United States. They, with two accomplices, left Victoria for Sidney

Island on a boat called the Denman II . for the purpose of taking from

the Beryl G. her stock of liquor . According to the story of Sowash an d

one accomplice (one Strompkins) after seizure of the Beryl G . she

was towed by the Denman II . to deep water where the bodies of the

captain and his son were fastened together by a pair of handcuffs and

attached to the bow anchor of the Beryl G . and thrown overboard .

The evidence disclosed that Baker had bought a yachtman's cap wit h

white top and surrounded with gold braid to give himself the appear-

ance of a revenue officer, and this cap with two revolvers, handcuffs ,

and a flashlight he brought on board the Denman II . The case fo r

the Crown as disclosed by the evidence was that in concert with th e

others, Baker attacked the crew of the Beryl G . under the pretence

that they were revenue officers, he being disguised as aforesaid, an d

the party being equipped with and displaying arms and such article s

as officers might be expected to use in dealing with those in possessio n

1



2

	

BRITISH COLUMBIA REPORTS .

	

[V or, .

COURT OF

	

of contraband liquor . In giving evidence on his own behalf Baker
APPEAL

	

swore he had not used a revolver for a number of years, that he ha d
never owned handcuffs and that he had never used a flashlight .

1925

	

Evidence was adduced by the Crown in rebuttal that Baker on on e

Oct . 20 .

	

occasion recently and on another about three years previously, ha d

employed similar equipment and the same ruse for the purpose of
REx

	

deceiving and disarming the opposition of rumrunners while he too k

v'

	

possession of their stock of liquors.BAKER
Held, on appeal, affirming the decision of MORRtsox, J . (MCPHILLU'S, J. A.

dissenting), that the evidence was properly admitted as shewing th e

falsity of the appellant's statements on the direct issue, moreover th e

trial judge put it to the jury merely as evidence affecting the

credibility of the appellant .

On the trial counsel for accused moved for a postponement of the trial o n

the ground that Morris (one of the four accomplices) was a necessary

and material witness on their behalf, that Morris was under order fo r

extradition to this country from the State of Washington, but had

appealed from said order and the appeal was then pending. The

motion was denied.

Held, on appeal (MePEILLIPS, J.A. dissenting), that a postponement woul d

involve a delay of the trial and in view of the general circumstances i t

could not be said that there was lack of material to support the denia l
of the motion .

Mulvihill v . The King (1914), 49 S .C .R . 587 followed.

A motion by counsel for Sowash for a separate trial was refused.

Held, on appeal (MCPHILLIPS, J .A . dissenting), that there was no warrant

for saying that the learned judge below did not exercise a prope r

discretion on the material before him. Moreover accused was in n o

way prejudiced by a joint trial.

[Affirmed by Supreme Court of Canada . ]

APPEAL by accused from the decision of MORRISON, J. of the

19th of June, 1925, and the verdict of a jury, on a charge of th e

murder of one William Gillis . The facts are that in the begin -

ning of September, 1924, a rumrunner named Marinoff pur -

chased 350 cases of Scotch whisky from one Willis who kept a

stock of liquor in a boat-house near Barclay on the west coast
Statement of Vancouver Island . By arrangement the liquor was to be

taken front the boat-house by one William Gillis who owned a

boat called the Beryl G . (manned by Gillis and his son) to an

anchorage in a cove at Sidney Island just west of the boundary

line between Canada and the United States . On the 15th o f

September, 110 cases of whisky were taken from the Beryl G .
by Marinoff's agents, they intending to come back later for th e

balance of the cargo, but two days later the Beryl G . was found
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adrift, Gillis and his son had disappeared, the cargo was gone,

and there was unmistakable evidence of a struggle having take n

place on board . In the early part of September, four men
named Baker, Sowash, Morris and Strompkins came to Victori a

from Seattle and the evidence skews they had in view th e

searching of the west coast of Vancouver Island for liquor tha t
was cached in different spots by rumrunners . Strompkins
owned a boat called the Denman II . and on the 12th and 13th

of September they travelled the west coast of the island without
any result and returned to Victoria where they remained unti l
the night of the 15th of September, when according to the evi-

dence of Sowash and Strompkins, at Baker's instigation, th e
four of them went in the Denman II . to Sidney Island with the
intention of hyjacking the Beryl G. This was carried out.
Gillis and his son were killed and the liquor was taken an d

cached in various places on the islands between Vancouver
Island and the mainland . According to the evidence of Stromp-
kins and Sowash, Baker had a yachtsman's cap with white top
and gold braid on the night of the 15th of September when they

started for Sidney Island on the Denman II . He also had two
revolvers, handcuffs and a flashlight. Baker denied that he
had ever owned revolvers, handcuffs or a flashlight and i n
rebuttal the evidence of two men named Johnston and Marinoff
was allowed in to shew that on previous occasions each of the m
had been held up in the same manner by Baker pretending h e
was a revenue officer and on both occasions revolvers, handcuff s
and flashlights were used . When the trial took place Morri s
was held in custody in the State of Washington, pending extra-
dition proceedings, and the defence applied for a postponemen t
of the trial in order to obtain his evidence which was refused .
Sowash also applied for a separate trial which was refused .

The appeal was argued at Vancouver on the 6th and 7th o f
October, 1925, before MACDONALD, C . . A ., MARTIN, GALLIIIER,
McPHILLi ps and MACDONALD, M .A .

Lowe, for appellant Baker : There was a joint charge against
Baker and Sowash. As to the Sowash confession in the nature
of a document there was failure to direct the jury that this coul d
only be used as evidence against Sowash and not against Baker :

3
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v .
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see Rex v. Murray & Mahoney (No . 3) (1917), 11 Alta . L.R.
502 ; English & Empire Digest, Vol. 14, pp. 298 to 301 ; Rex

v. Twigg (1919), 14 Cr . App. R. 71 . Calling attention to an
omission after the summing up is not sufficient : see Rex v.

Willett (1922), 16 Cr . App. R. 146. The learned judge in hi s
charge treated as proved facts which were not proved and
appeared to remove from the jury the right to find on essentia l
facts : see Rex v. Beeby (1911), 6 Cr . App. R. 138 ; Rex v .

West (1910), 4 Cr. App. R. 179 ; Bowen-Rowlands on Criminal
Proceedings on Indictment and Information, 2nd Ed ., 256 ;
Rex v. De Marco (1906), 7 O.W.R. 387 ; 17 Can. C.C. 497 ;
Rex v. Hislop (1925), 1 W.W.R. 887 ; Rex v. Swityk (1925) ,
1 D.L.R. 1015 at p. 1017 ; Rex v. Dutchak (1924), 4 D.L.R .
973 . On the examination of witnesses as to irrelevant matters
see Rex v. Mulvihill (1914), 19 B .C. 197 ; Rex v. Davison

(1808), 31 St. Tri. 99 at pp . 187 and 217 ; Spenceley qui tam,

&c . v . De Willott (1806), 7 East 108 ; Rex v. Morrison (1923) ,
33 B.C. 244. On the fairness of the charge see Lucas v. Minis-

terial Union (1916), 23 B .C. 257 ; Morton v. Vancouver Gen-

eral Hospital (1923), 31 B .C. 546 ; Rex v. Hurd (1913), 6
Alta. L.R. 112 ; Rex v. Varey (1924), 18 Cr. App. R. 122 ;
Rex v. Phillips, ib. 115 ; Rex v. Ilayton (1925), ib . 169 ; Rex
v. Wong On and Wong Gow (1904), 10 B.C . 555. You canno t
give evidence of another crime : see Rex v. Ball (1911), A.C.
47 at p. 71 ; Rex v. Mulvihill, supra, 197 at p. 213 ; 43 S .C.R.
587. On the question of a postponement see Rex v. Palmer

(1834), 6 Car. & P. 652. Further on the charge see Rex v .

Beauchamp (1909), 73 J .P. 223 ; Rex v. Swityk, supra. There
was error in the charge as to accepting the evidence of a n
accomplice : see Rex v. Betchel (1912), 4 Alta. L.R. 402 ; Rex

v . Mclnulty (1914), 19 B.C. 109. That corroboration i s
required see Ledingham v. Skinner (1915), 21 B .C. 41 ; Rex
v . Jagat Singh, ib . 545 ; Rex v. Warren (1909), 2 Cr. App. R.
194 ; Rex v. Baskerville (1916), 2 K.B. 658. Whether a wit-
ness tells the truth is for the jury to decide : see Dublin, Wick -

low, and Wexford Railway Co. v. Slattery (1878), 3 App. Cas .
1155 at p. 1201. There has been substantial wrong : see Rex

v. Chin Chong (1921), 29 B.C. 527 ; Rex v. Tyman and Carson
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(1923), 17 Sask. L.R. 38 ; Allen v . The King (1911), 44
S .C.R. 331 ; Rex v. Biggin (1919), 89 L .J., K.B. 90 ; Rex v .

Deal (1923), 32 B .C. 279 ; Rex v. Elsie Simmons, ib . 455 .

Johnson, K .C., for the Crown: There are only two points that
need be referred to, first as to the rebuttal evidence of Johnston
and Marinoff that Baker had recently used revolvers and hand-
cuffs. My submission is that this was properly admitted to s pew
the falsity of Baker's statement that he had not used a revolve r
or handcuffs for years ; further, it was referred to by the trial
judge merely as evidence affecting the credibility of accused .
Secondly, as to the denial of the motion to postpone the trial i n
order to obtain the evidence of one Morris, an alleged accom-
plice who was under order for extradition from Washingto n
State. The Crown offered to assist in procuring Morris' s
evidence on commission but this was refused by accused. In
the circumstances the motion was properly refused .

Lowe, replied .

Cur. adv. volt .

20th October, 1925 .

MACDONALD, C .J .A. : Counsel for the appellant moved th e
Court for leave to appeal from the denial of the trial judge o f
a postponement of the trial . In my opinion, it would be
idle to grant such leave, since, even if it were granted ,

we could not interfere with the discretion exercised . The
evidence submitted to him was to the effect that on e
Morris, an alleged accomplice of the appellant, was a neces-
sary and material witness on the appellant's behalf. Morris
was then under order for extradition to this country but had
appealed against that order which appeal was then stil l
pending. The Crown had offered to facilitate and assist
the appellant in procuring the evidence of Morris on commis-

sion but this offer was not accepted . Postponement would also
involve a delay of the trial and in view of these several circum-
stances I think it cannot be said that there was lack of materia l
to support the denial of the motion. The case I think fall s
within Mulvihill v. The King (1914), 49 S.C.R. 587. The
motion should therefore be refused .

As regards the appeal on questions of law only, the only

5
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cavET OF ground which I think worthy of consideration is that relatin g
APPEAL

to the admission of the evidence of Johnston and Marinoff i n
1925

	

rebuttal . I had some slight doubt about its admissibility durin g
Oct . 20 . the argument but upon further consideration I am convinced

REx

	

that there was no error in this regard . The appellant gave evi -
v

	

dente on his own behalf and in cross-examination stated that he
BAKER

had never used a revolver for a number of years past ; that he
had never owned handcuffs and that he had never used a flash -
light . All these instruments were said to have been used by
him in the commission of the alleged murder . In rebuttal o f

these statements Johnston and Marinoff were called to contra -
dict him. Johnston deposed that in August, 1924, the appel -
lant, representing himself as an officer of the law, held him up
using a revolver, handcuffs, and a flashlight. Marinoff said he
was held up by appellant and others in 1921 in a similar manner

MAc90NALD, and on similar pretences and that revolvers, handcuffs and a
C .J .A .

flashlight were used on that occasion. The prisoner's counsel

contended that the evidence of these two witnesses was evidenc e
of the bad character of his client, but I think, on the contrary ,
that it was evidence going to the credibility of his client . It
was properly admitted as shewing the falsity of the appellant ' s

statements upon the direct issue . If the appellant 's statement s
were true then he could not have been convicted having regar d
to the Crown's theory of how the crime was committed. More-

over, the learned judge put it to the jury merely as evidenc e
affecting the credibility of the appellant .

I therefore think that the appeal should be dismissed .

MARTIN, J.A . : This is an appeal from the conviction of the

appellant at the Victoria Assizes in Jime, 1925, for the murde r
of William J. Gillis on the 15th of September, 1924.

Several grounds in support of the appeal have been argue d

and though I have given due consideration to all of them I thin k
MARTIN, J .A . it is not necessary to discuss in detail more than the following,

viz. :
First : as to the refusal to postpone the trial : in the light o f

our decision in Rex v . Mulvihill (1916), 19 B .C. 197, affirmed
by the Supreme Court of Canada 49 S .C.R. 587, it is only i n
the "most extraordinary circumstances" there specified that we
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would be justified in interfering with the direction of the trial COURT OF
APPEAL

judge when materials exist for its exercise, as they unquestion -
ably do here, and so I am of opinion that on the facts herein, no

	

1925

case for interference has been made out ; I refer particularly to Oct . 20 .

the language of Mr. Justice Anglin, at p. 592.

	

RE x

	

Second : as to the admission as Exhibit 1 of the Crown's

	

v.

notice to the accused's counsel of its intention to call certain
BAKER

witnesses to prove certain facts therein set out, which notice was
later given with the other exhibits to the jury to take into thei r
room in considering their verdict, thereby to a certain exten t
at least giving said notice and its contents an evidentiary char-
acter . It is conceded, as it must have been by the Crown counse l
before us that this was a mistake in procedure by inadvertence,
but it is submitted that "no substantial wrong or miscarriage
of justice has actually occurred" thereby (Criminal Code, Sec .
1014(2)) because all the material evidence mentioned in th e
notice was in fact given, in substance, by the said witnesses . To
ascertain if this is the case I have carefully examined the
evidence and find it to be so, and therefore I am of opinion tha t
this objection, which otherwise would have been a weighty one,

MARTIN, J .A .
cannot prevail.

Third : as to the adequacy of the direction to the jury
respecting the application of Sowash's confession, prison state-
ment and testimony to himself alone (he being jointly indicte d
and tried with Baker), I have reached the conclusion, not with -
out hesitation, that the instruction was sufficient in law though
not as satisfactory as it should have been and therefore as it di d
not amount to "actual misdirection" the objection falls—Rex v .
Syers (1910), 4 Cr . App. R. 42-3 .

Fourth : as to the rebuttal evidence : That depends upon the
question as to whether or no the statements of Baker sought t o
be contradicted form part of the res gestce, and in my opinion
the contradictions complained of were upon facts which, in th e
circumstances, were relevant to the issue and therefore wer e
properly put in evidence	 the subject is well discussed in
Taylor on Evidence, 11th Ed., Vol. I., p . 401 et seq ., and Vol.
II., 985 et seq ., and the authorities there cited .

Fifth : As to the meaning of reasonable doubt and non-direc-
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COURT OF tion as to the benefit of the doubt : this subject has lately been
APPEAL

considered by this Court in Rex v. Payette (1925), 35 B .C. 81 ,
1925

	

and I am of opinion that the instruction was sufficient .
Oct . 20 .

	

As to the remaining grounds, though they have received my

REx

	

careful consideration, as befits the solemn occasion, all that I

BAKER
feel called upon to say is that they either are insubstantial or o f

such light substance as to make it impossible for me to hol d

that any "substantial wrong or miscarriage of justice has actu-

ally occurred," and I see no ground for granting the motion to
MARTIV, J .A .

appeal on the question of fact going to the weight of evidenc e

but I would grant the motions for leave to appeal on such ques-
tions of mixed law and fact as may be necessary to determine .

The appeal therefore should be dismissed.

GALLIHER,

	

GALLIHER, J.A. would dismiss the appeal.
J .A.

McPHILLIPS, J .A . : The prisoners Baker and Sowash, were

charged with the killing of one William J . Gillis and were found

guilty of murder, being tried jointly. A motion was made fo r

a postponement of the trial upon the ground that one Morris ,

who was present at all material times, was a necessary witness

for the defence, he (Morris) was then being held for extradition

in the State of Washington, but was, at the time of the trial ,

appealing from the order for extradition to British Columbia ,

since which time his appeal has been denied and he has now

been for sometime in gaol in British Columbia and is soon, i n
MCPHILLIPS fact today (20th October) to be put on trial for the sam e

J.A.

murder, i .e ., the killing of William J . Gillis . The Crown

opposed the motion and the application was denied by the

learned trial judge, and in my opinion, with great respect t o

the learned trial judge, wrongly denied . The proceedings at the

trial would indicate that the denial of the motion for postpone-
ment was very summarily disposed of and again, with grea t
respect to the learned trial judge, there was an absence of th e

exercise of what, upon the facts, may be said to be a prope r

judicial discretion . In this connection I would refer to wha t

Lord Buckmaster said in Lew v. Wing Lee (1925), 3 D.L.R .

1009 at p . 1011 :
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"It is perfectly true that when it is said, as it was in Watt v . Watt COURT OF

(1905), A.C . 115, that the right to a new trial is a right which is based APPEAL

upon discretion, it none the less follows that the discretion being judicia l

must be based on sound principles and cannot be arbitrarily exercised ; but

	

192 5

if the exercise of the discretion without control or limitation may produce Oct . 20 .

what appears to be a manifest injustice, it is well within the power of th e

Court in exercising such a right to take steps to prevent that injustice

	

RE x

arising ."

	

v'
BAKER

Grave injustice was worked in this case by the refusal of th e
postponement, as Morris was shewn to be a material witness fo r
the defence, it being sworn to that he would prove that Bake r

was not at the scene of the murder .
A further injustice to the accused was the leave given by th e

Crown to the sale of the boat Denman II ., and to its structural
alteration before the trial, the Denman II . was the boat of

Strompkins, being the boat upon which Strompkins was an d
from which he says he saw the happenings on the Beryl G . at
the time of the murder it being alleged by the defence tha t
owing to the structural condition, Strompkins could not see th e
happenings on the Beryl G. which he recounts in his evidence .
This was the working of irreparable wrong to the accused .

McPHILLIPS,

	

A further, and most terrible wrong and injustice, was worked

	

J.A.

against the accused—a substantial wrong of the most startlin g
and glaring character, especially in a capital case 	 in that th e
notice of the Crown counsel advising of the intention to adduc e

new evidence at the trial, setting the evidence out in precise
detail was made an exhibit and went before the jury, bein g
handed to them and in their hands when they retired to conside r
their verdict . I venture to say that never in the annals of
criminal trials is it recorded that anything of the like eve r

occurred ; having occurred it is ground sufficient in itself to
warrant the granting of a new trial .

There was a complete absence of material admitting of th e
learned trial judge arriving at a proper exercise of judicial dis-

cretion relative to the application for postponement of trial a s
everything pointed to the early opportunity for the production
of the witness at no later date than six months, i.e ., the trial
could proceed at the Fall rather than the Spring Assize. The

evidence shews that the Crown opposing the application for the
postponement and succeeding in obtaining a denial of the
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couRT OF motion deliberately, it would appear, elicited evidence illega l
APPEAL

in its nature of statements made by Morris implicating the
1925

	

accused. One signal illustration of this is to be found in the
Oct. 20. examination of the witness Strompkins, an accomplice in th e

REx

	

crime who gave evidence for the Crown being given as state d
v.

	

at this Bar by the learned counsel for the Crown, immunity
BAKER

from prosecution for the murder. The piece of evidence I have
reference to reads as follows, being questions put to Strompkin s
by counsel for the Crown being in examination in chief :

"Well, did you have any conversation with Morris? Not with Morri s

not then .
"Later on before you got to Anacortes? Before Morris—that was quit e

a while before when the time that Baker and Sowash was killing the man

and tying him and one thing and another Morris was getting in my boat ,

just in front of the door and turned to me and said : `The cold bloode d

murderers.' "

It was not shown that this was said in the hearing of Baker
or Sowash and unquestionably it was not, and upon this poin t

of the introduction of illegal evidence, I would refer to what i s
said in Archbold's Criminal Practice, 26th Ed ., 349 :

"Caution is necessary as to the evidence adduced for the prosecution ,
mcPHILLIPS, because in criminal cases, if any evidence not legally admissible against

J .A.
the prisoner is left to the jury, and they find him guilty, the Court o f

Criminal Appeal may feel constrained to quash the conviction, notwith-

standing that there was other evidence before the jury properly admitted

and sufficient in itself to warrant conviction . See R. v. Dyson (1908) ,

2 K .B . 454 ; 77 L.J ., K.B. 813 ; R . v . Stoddart [(1909)], 73 J .P . 348 ; 3 Cr .
App. R . 217 ; R. v . Fisher (1909), 79 L.J ., K .B . 187 ; (1910) . 1 I .B. 149 :

R. v . Norton (1910), 2 K .B . 496 ; 79 L.J ., K.B . 756 ; R . v . Westfall [(1912) 1 ,

76 J .P . 335, 107 L.T . 463 ; and other cases cited ante . p . 335 . "

And p. 335 :
"Wrongful admission of evidence.—Where it is established that evidence

has been wrongfully admitted the Court will quash the conviction unless i t

holds that the evidence so admitted cannot reasonably be said to have

affected the minds of the jury in arriving at their verdict, and that they

would have arrived at the same verdict if the evidence had not bee n

admitted. In considering this question the nature of the evidence so

admitted and the direction with regard to it in the summing-up are th e

most material matters . "

Here, the learned judge said nothing in his summing up a t
all, about this being illegal evidence—it went to the jury with -
out caution of any nature or kind. That there was substantial
wrong there can be no question . Then in charging the jury the
learned trial judge evidently had this evidence in mind of what
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Morris had told Strompkins, i .e., "The cold-blooded murderers ." COURT OF

The jury would so interpret the judge's language when he said
APPEA L

to the jury : "and that is where you have to eliminate all these 192 5

extraneous feelings, sentiment either for or against them, and Oct . 20 .

deal with the matter in a cold-blooded way ." This language

	

RE X
would lead the jury to believe that he had in mind the evidence

	

v.

given by Strompkins—"the cold-blooded murderers," and that BAKER

Baker and Sowash were to receive no consideration at the hand s
of the jury, that is, they also were to be treated "in a cold -
blooded way," indicating that the learned judge placed relianc e
upon this illegal evidence and in this way recalled it to the
recollection of the jury and that the jury should proceed upo n
this illegal evidence given by Strompkins of what Morris said
to him against the accused. It is manifest that this prejudiced
the jury.

It is to be remembered in this connection and throughout ,
that the evidence upon which the condemned men were con-
victed was the evidence of accomplices . The conviction of
murder had in this case was obtained upon the evidence solely
of accomplices and when it is considered that there is the MCPFUL

A.
LSPS ,

J.
absence of the corpus delicti it is plain that it was a ease for
the greatest care to be exercised to ensure a fair trial, and tha t
no substantial wrong would be occasioned by any of the proceed -
ings had . Now, as the evidence was that of accomplices, wa s
the judge right in his summing up in the very scant way h e
called attention to this vital matter ? This is said with th e
greatest respect to the learned trial judge who, no doubt, felt he
did full justice in the reference made by him to this point, an d
I must admit that the subject-matter of the caution that should
be given has been none too clearly defined . In a very recent
case in England before the Court of Criminal Appeal, Rex v.

Beebe (1925), 41 T.L.R. 635, the head-note reads :
"Where the evidence against a prisoner is the uncorroborated evidenc e

of an accomplice the judge must warn the jury that, while they may
convict on such evidence, it is always, not generally, dangerous to do so .
It is wrong for the judge to tell the jury that if they are quite certain i n
such a case that the accomplice is telling the truth they ought to act on it. "

Now, in the present case, the learned trial judge said :
"So even in a ease of this kind, a verdict of conviction based solely on

the uncorroborated evidence of an accomplice has been held to be good ."
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COURT OF

	

With great respect, this was a plain direction as a matter o f
APPEAL

law to the jury that they might and would be justified in bring -
1925

	

ing in a verdict of murder against the accused upon the evi -
Oct . 20. dence in this case, which direction, in my opinion, was

REX

	

erroneous in law. The Lord Chief Justice (Lord Hewart) ,

v

	

in the Beebe case, at pp. 636-7 said, referring to the controllin g
BAKER

eases :
"The first case is Reg . v. Stubbs (supra), in which Chief Justice Jervi s

said : `It is not a rule of law that an accomplice must be confirmed i n

order to render a conviction valid ; and it is the duty of the judge to tel l

the jury that they may, if they please, act on the unconfirmed testimony o f

an accomplice. It is a rule of practice, and that only, and it is usual i n

practice for the judge to advise the jury not to convict on the testimony o f

an accomplice alone, and juries generally attend to the direction of th e

judge and require confirmation .' I read that passage not least becaus e

Baron Parke was a member of that Court, and added these words : `During

the time that I have been upon the Bench, now more than a quarter of a

century'—so that carries us back to the year 1830 at least—`I hav e

uniformly laid down the rule of practice as it has been stated by the Lor d

Chief Justice . I have told the jury that it was competent for them to find

a prisoner guilty upon the unsupported testimony of an accomplice ; but

that great caution should be exercised, and I have advised them—and jurie s

MCPHILLIP$, have acted on that advice—not to find a prisoner guilty on such testimon y
J.A. unless it was confirmed.' Similar language is to be found in Meunier's case

(supra) and that law is compendiously recited in the short passage in th e

judgment in Baskerville's case (supra) that I have already read .

"Now what does that judgment say? A clear distinction is drawn ,

although it is drawn in very few words and without any elaboration or

explanation, between three things ; one is telling the jury that it is within

their legal province to convict upon such unconfirmed evidence ; the second

is—and this is a rule of universal application in such cases, not a rule t o

be neglected in some cases and observed in others, but a rule of general

application—the duty of the judge to warn the jury of the danger o f

convicting a person on the uncorrborated testimony of an accomplice o r

accomplices ; the third is, that the learned judge in the exercise of hi s

discretion may advise them not to convict upon such evidence . One reads

that passage side by side with the passages referred to, where it appear s

that, so far as Baron Parke was concerned, he always advised the jury in

such circumstances not to find a person guilty. But, however that may be ,

there is a distinction drawn between the three different things which the

jury are to be told—that it is within their legal province to convict ; that

in all cases it is dangerous to convict ; and they may be advised not t o

convict. It is quite clear when one looks at that enumeration of th e

various courses, that nowhere is to be found directly or indirectly an y

reference to a case in which it may be the duty of the learned judge t o

advise the jury in such a case that they ought to convict . What happened

here? First of all, has the warning itself been clearly and sufficiently given?
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The important words are `So far as that matter is concerned, I tell yo u

that it is generally dangerous to convict on the ,vidence of an accomplice.'

With great respect to the learned judge, that is not the warning referre d

to . That warning may well convey to the minds of the jury that, althoug h

as a rule it is dangerous to convict on the evidence of an accomplice, tha t

rule is by no means of universal application, and that there may be case s
in which it is quite safe to convict upon the evidence of an accomplic e

without corroboration, and, by implication, that this case is one of such

cases . And then one finds that passage followed by this passage : `If you

are quite certain that that girl is telling the truth and nothing but th e

truth so that you are satisfied in your heart and conscience although it i s

uncorroborated, you ought to act upon it .' Those words are not only not a

warning of the danger of so acting, and not only are they not a refrainin g

from advising the jury not to act, but they are quite clearly an affirmative

and express direction to the jury that in that event they ought so to act.

In the opinion of this Court that direction is not such a direction a s

should, according to the law laid down in Baskerville's case (supra), be
given . It may very well have led the jury to think that upon the particular

facts of this ease the general warning had no real application, or migh t
be disregarded .

"In those circumstances as this case is argued, as it must be argued ,

upon the footing that here there was no corroboration at all, we think tha t

the doubts entertained by the learned judge about the adequacy of his

direction were well founded, and this appeal therefore ought to succeed ,
and this conviction ought to be quashed . The appeal is allowed . "

Here we have no caution whatever given by the learned judge
to the jury that while they might convict on the uncorroborated
evidence of the accomplices that it is always dangerous to do so .
On the contrary, in this case the jury were told, as before
quoted, "so even in a case of this kind a verdict of convictio n
based solely on the uncorroborated evidence of an accomplice
has been held good ." That amounted unquestionably to a
direction to the jury to convict upon the evidence in the presen t
case. This direction, in my opinion, was clearly contrary t o
the governing law upon the point which has been so clearl y
brought out by the judgment of the Lord Chief Justice in th e
Beebe case when delivering the judgment of the Court of
Criminal Appeal ; therefore upon this point alone a plain mis-
carriage took place at the trial and substantial wrong was occa-
sioned to the accused . The leading case in the Supreme Court
of Canada, upon the question of substantial wrong or miscar-
riage is Rex v. Allen (1911), 44 S.C.R. 331. The head-note
reads as follows :

`By section 1019 of the Criminal Code it is provided that `no conviction

COURT OF
APPEAL

192 5

Oct . 20 .

RE X

V.
BAKER

MCPHILLIPS ,
J .A .
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MCPHILLIP6,
J .A . learned judge stated to the jury (although he just before, it i s

true, said : "I am cautioning you that it would not be safe for

you to convict on the evidence of an accomplice unless it i s
corroborated in some material respect") in the present case a s

before quoted, "so even in a case of this kind" (implying and

meaning the evidence adduced in the case) "a verdict of con-
viction based solely on the uncorroborated evidence of a n

accomplice has been held good." This was equivalent to telling

the jury that upon the evidence, such as it was in this case ,

without corroboration, they would be justified in convicting th e

accused .

Now it must be assumed that the Crown intended to intro-

duce this evidence, i.e., the statement said to have been made by

Morris to Strompkins, and nevertheless strenuously objected t o

the motion for the postponement . I do not propose to in detai l
refer to the many points of evidence that could be referred to
which still further accentuated the necessity in the interests of

justice for the postponement of the trial. Why the necessity
for such undue haste? There was nothing advanced by th e

COURT OF shall be set aside or any new trial directed, although it appears that som e
APPEAL evidence was improperly admitted or rejected or, that something not accord -

ing to law was done at the trial, . . . unless, in the opinion of the Court
1925

	

of Appeal, some substantial wrong or miscarriage was thereby occasione d
Oct. 20 .

	

on the trial . '

"Held, reversing the judgment appealed from (16 B.C . 9), Davies and
REx

	

Idington, JJ . dissenting, that where evidence has been improperly admitted

BAKER
have operated prejudicially to the accused upon a material issue, althoug h

it has not been and cannot be shewn that it did, in fact, so operate, an d

although the evidence which was properly admitted at the trial warrante d

the conviction, the Court of Appeal may order a new trial . "

The Chief Justice of Canada, then Sir Chas . Fitzpatrick, a t
p. 341, said :

"On the whole I am of opinion that the appeal must be allowed, th e

conviction quashed and a new trial directed, on the ground that important

evidence, which, in the circumstances, was inadmissible, was put in by

the Crown and this evidence may have influenced the verdict of the jur y

and caused the accused substantial wrong, and that is the opinion of the

majority . "

Here there was not only the introduction of illegal evidence,
but the essential evidence to establish the crime was the uncor-
roborated evidence alone of accomplices in the crime, and th e

v.

	

or something not according to law has been done at the trial which may
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Crown to shew that there would be any miscarriage of justice 	
the accused men were asking for the postponement . They were
in gaol and there was the almost absolute certainty that Morri s
would be extradited and at the time the order for his extraditio n
had been granted. It was not suggested even that there was any
fear that the order would not be confirmed by the Appellate
Court . Why such haste ? The accused men were to be tried for
murder, with the risk to them of capital punishment . It would
perhaps be unfitting for me to further enlarge upon this episod e
which clearly, in my opinion, worked substantial wrong to th e
accused men. If the refusal of postponement of trial was wrong ,
which I am unhesitatingly of the view it was, that really require s
the allowance of this appeal as substantial wrong was occasione d
the accused at the trial . I do not, however, rest upon this alone
as entitling the granting of a new trial . The learned counsel
for the Crown at this Bar stated that the Crown did not reall y
press the point at the trial that the condemned men actuall y
murdered William J . Gillis as charged, but that they wer e
engaged in a common purpose ; that was the theft of the liquor
on the Beryl G . and that it was within the law such a commo n
purpose ; that if the killing of William J . Gillis resulted in
the course of the unlawful venture, that Baker and Sowash
being participators in the unlawful common purpose were guilt y
of murder and were rightly convicted. Now in this connection
care must be taken to examine the facts in all their detai l
relative to the inception of the undertaking. This is clear, tha t
the search for liquor by Baker and Sowash and other associates,
was with the approval and assent of the Crown, the British
Columbia police and Dominion customs officials at Victori a
giving them information of the likely places where liquor would
be found, which liquor was subject to forfeiture by the Crown
as being liquor illegally brought into the Province without being
passed through the customs and further, so far as the Provincial
law was concerned, was being sold in British Columbia contrar y
to law. The learned counsel for lie Crown at this Bar did not
dispute this situation at all but said the connection of th e
Crown with the condemned men ended with the West Coas t
expedition, i.e ., the search made upon the West Coast of Van-

1 5
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COURT OF couver Island the points for search being indicated to Baker b y
APPEAL

the Crown officials . Now was this extenuating factor laid befor e
1925

	

the jury by the learned judge ? Not at all . Further, with grea t

Oct. 20 . respect, the effect of the learned judge's charge was such as t o

REX

	

withdraw this matter wholly from the jury as notwithstandin g

v.

	

the overwhelming evidence appearing in the appeal book sub -
BAKER

stantiating this position the learned judge charged the jury tha t

from the inception of things, even in Seattle, the common pur-
pose was settled upon to steal liquor with the likely consequences

the destruction of lives in the doing of it. I may further say ,

not only were the Canadian authorities acting with the con-
demned men in an attempt to ferret out the perpetrators of the

alleged breaches of the law of Canada and the United State s

but a police officer of the State of Washington was also acting

in the matter and giving information to the condemned men

and both authorities, Canadian and American, were profitin g

by and accepting the services of the condemned men and i t

would not appear that either Government had engaged to pa y

them for their services, services which meant a great expenditure
"crxiLL'Ps, of time and money. Therefore, was it at all unreasonable tha t

J.A .
the understanding was that Baker and Sowash were to receiv e

their remuneration by being allowed to take any liquor that

might be found ? There would be the right of forfeiture by bot h

Governments as with responsible officers of both Governments ,

i .e ., Canadian and American acting and approving in the searc h

it was not at all unreasonable for Baker and Sowash to assume

that they would be entitled to pay themselves by taking an y

liquor found, no other payment was agreed upon . Certainly,

whatever Baker may have known to the contrary, Sowash wa s

advised by Baker who was in personal contact with the officer s

of both Governments that they were to be entitled to the liquor .

The case for the Crown as presented at this Bar was that th e

connection of the Crown with Baker and Sowash in some wa y

ended on the 15th of September, on the night of which th e

Beryl G. was boarded and thawnurder committed, and the liquo r

taken—it could only be then that upon this day the common

purpose was formed. I fail to see how this was accomplished—

that is what brought about the severance of the connection .
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That it was decided to stage the taking of the liquor by seeming
force arranged with Gillis senior, the man afterwards murdered ,
so as to over-awe and silence the son Gillis junior, might well
have been with the reasonably delegated authority of the accused
men from the Crown as the whole intent of the Canadian an d
American authorities was to obtain the liquor and prevent it s
illegal sale and entry into the United States, in truth, to brin g
about its complete loss to the owners thereof so as to discourage
the illegal traffic and practices which appeared to be almos t
impossible of being prevented save by the exercise of the greates t
ingenuity. Could it be said that, in view of all these circum-
stances that Baker and Sowash were acting outside an authorit y
that they might rightly assume ? They had been left apparently
to act upon their own initiative when coming in contact wit h
what might be called contraband or illegal stores of liquor .
However this may be viewed, it at least was the right of the
condemned men to have these facts presented to the jury with a
proper instruction thereon, but this was not done ; nowhere in
the charge are these facts placed before the jury and thereby a
grave and substantial wrong was occasioned the condemned men .
Further, the killing of William J . Gillis may not have been in
the carrying out of any agreed upon common and unlawfu l
purpose, viewed as I have suggested, but the killing may hav e
suddenly resulted from or by reason of circumstances arising at
the time such as William J. Gillis changing his mind . This
would, if not justifiable homicide, might well be manslaughter ,
not murder. The non-direction upon this essential feature o f
the evidence cannot be considered other than a grave miscarriage
of justice and substantial wrong was occasioned the accused an d
a mistrial was had . There is the further substantial wrong that
was occasioned the condemned man Sowash, in that when
charged with the murder of William J. Gillis evidence wa s
given that he was guilty of the murder of the son Gillis junior.

This was prejudice of the gravest kind, and substantial wron g
was thereby worked against Sowash . There is the further point
Sowash was under the direction and control of Baker, a mere

employee and even if it could be said that Sowash should have

known at Cadboro Bay on the 15th of September that Bake r
2

17

COURT OF
APPEAL

1925

Oct . 20 .

REX
V.

BAKER

MCPHILLIPS,
J .A .



18

	

BRITISH COLUMBIA REPORTS .

	

[VoL.

CO URT OF was about to embark upon a criminal adventure Sowash was i n
APPEAL
_ such a position that his life was in danger and if there had bee n

	

1925

	

any attempt upon his part to withdraw at that juncture his life
Oct . 20 . might well have been taken . The introduction of this evidence,

	

REX

	

as to the killing of Gillis junior by Sowash was wholly unwar-

	

v.

	

ranted . If the Crown desired to introduce this evidence in th e
BAKER

trial of Sowash, then it was a proper case for Sowash bein g

given a separate trial and upon this ground alone Sowash is

entitled to a new trial .

I would therefore upon the whole appeal, quash the convic -

MACDONALD, J .A . : We were asked for leave to appeal from

the refusal of the trial judge to postpone the trial.

It was urged that the accused was entitled to a postponement

to enable him to secure the attendance of a witness Morris the n

confined in the Seattle county gaol . Morris, at the time, wa s

contesting extradition proceedings launched by the Provincial

authorities to bring him to this jurisdiction to stand trial for

the same crime charged against the accused . The Crown

expressed willingness before the trial, when a postponemen t

was requested, to agree to an order without delay to take his

MACDONALD, evidence in Seattle. This was not acceptable to counsel for the
J .A . accused. Naturally, he would prefer his personal attendance .

Where, however, the learned trial judge, on sufficient material ,

exercised a judicial discretion, it should not be interfered wit h

by an Appellate Court . Because I feel satisfied that discretio n

should not be questioned I would refuse leave to appeal on this

ground .

It was further objected that the evidence of Johnston an d

Marinoff, who deposed that on a previous occasion they wer e

held up by the accused, and that a revolver, flashlight and hand -

cuffs were used in the operation, was not admissible in rebutta l

after the accused denied in cross-examination that he ever ha d

any such articles in his possession, at all events for some years .

Similar weapons and appliances were used by the accused in

committing the crime charged against him . That was the

MCPHILLIPS ,
J .A .

	

tions as against both of the condemned men Baker and Sowas h

and would direct that new trials be had .
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method resorted to in committing the crime. The Crown relied COURT OF

APPEAL
upon circumstantial evidence implicating the accused and it

became an issue in the case to prove the use by the accused of

	

192 5

these weapons and instruments. It was, therefore, not a col- Oct . 20 .

lateral matter . When the accused stated he never, for a period

	

REX

ante-dating the incident referred to by these two witnesses, had

	

v
BASER

such articles in his possession, he challenged one of the elements

in the Crown's case and it was open to the Crown, after laying
a proper foundation, to prove that these instruments were use d

on a former occasion. They were means by which it was hope d

to impress the party attacked that the accused was an official o f
the Government, armed as police officials usually are with a
revolver, handcuffs and flashlight, and thus by a ruse overcome

resistance. It was open to the Crown to meet the denial of th e

accused with evidence sheaving that similar methods wer e
employed to overcome resistance under somewhat similar cir-
cumstances on another occasion. If, for example, a crime was
committed by means of a poisoned arrow or by some specia l

contrivance, it would be permissible to shew, upon the accuse d
denying that he ever used such contrivances, that he had on MACDOANALD

other occasions, used them for a similar purpose . I think the
trial judge was justified in admitting this evidence and in calling
it to the attention of the jury for consideration on the question
of the truthfulness or otherwise of the defence of the accused .
In any event, I would find that no substantial wrong or injustice
occurred by reason of its admission .

On the question of alleged misdirection : alleged failure to
fairly place before the jury the defence of the accused, distinc t
and apart from the defence of Sowash, and as to properl y
instructing the jury in reference to the evidence of accomplices.
I am satisfied, after careful consideration of the charge and th e
evidence, that these objections are not well founded.

I would dismiss the appeal.

REX V . SOWASH .

The appeal was argued at Vancouver on the 7th, 8th and
9th of October, 1925, before MACDONALD, C.J .A., MARTIN, Statement

GALLIHER, MCPHILLIPS and MACDONALD, JJ.A.
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Argument

R. 0 . D . Harvey, for appellant : That counsel for the prisoner

did not call the judge's attention to an important omission from

the charge makes no difference : see Reg. v. Theriault (1894), 2

Can. C.C. 444. There is no common purpose shewn here : see

Rex v. Dinruick (1909), 3 Cr. App. R. 77 . The judge must

put the defence to the jury no matter how weak it is : see Rex

v. Deal (1923), 32 B.C. 279. He did not charge the jur y

properly on the question of common purpose : see Rex v. Rice

(1902), 5 Can. C.C . 509 ; 4 O.L.R. 223 ; Regina v. Luck

(1862), 3 F. & F. 483 at p . 488 ; Reg. v. Tyler (1838), 8 Car .

& P. 616 ; Rex v. Hyder (1917), 29 Can. C.C . 172 ; Rex v .

Baugh (1917), 28 Can. C.C. 146 . As to the mere presence see

Mohun's Case (1692), Holt, K .B. 479 ; 90 E.R. 1164 ; Reg. v.

Curtley (1868), 27 U.C.Q.B. 613 ; Reg. v. Graham (1898), 2

Can. C.C . 388 ; Rex v. Gallagher (1924), 4 D.L.R . 1059 ; Rex

v . Pariseault (1917), 28 Can. C.C . 112 ; Reg. v. Chasson

(1876), 16 N.B.R . 546 ; Rex v. Collison (1831), 4 Car . & P .

565 ; Strompkins 's evidence of killing the boy should not hav e

been allowed in : see Rex v. Paul (1912), 19 Can. C.C. 339 .

When admitted the judge should have warned the jury : see

Rex v. Labrie (1919), 34 Can. C.C . 407 ; Rex v. Doyle (1916) ,

26 Can. C.C. 197 ; 28 D.L.R . 649 ; Graves v . The King (No .

4) (1913), 21 Can. C.C . 44 at p . 53 ; Rex v . Hopper (1915) ,

11 Cr . App. R. 136 ; Rex v. Blackson (1837), 8 Car. & P . 43 ;

Rex v. Rice (1902), 4 O.L.R . 223 at pp. 234-5 ; Rex v. Finch

(1916), 25 Cox, C.C. 537 at pp . 538-9 ; Rex v. Steele (1923) ,

33 B.C. 197 ; Rex v. Iman Din (1910), 15 B .C . 476. As to

the corroboration required see Rex v. Baskerville (1916), 2

K.B . 658 ; Rex v. Tate (1908), 2 K.B . 680 ; 1 Cr . App. R . 39 ;

Reg. v. Stubbs (1855), 7 Cox, C .C. 48 at p . 49 ; Rex v . Ross

(1924), 18 Cr . App. R. 141 .

Johnson, K.C., for the Crown : In addition to what I hav e
already submitted in the Baker case the only question is the
refusal of the learned trial judge to grant a separate trial to
Sowash . The learned trial judge has used his discretion in th e
matter and there is nothing to shew that accused was in any way
prejudiced by a joint trial.

Ilarcey, replied .

	

Cur. adv. vult
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20th October, 1925 .

	

COURT OE

MACDONALD, C .J.A. : There was a motion for leave to appeal APPEAL

on questions involving fact of this case also . I have given my 192 5

reasons for refusing leave on a motion for postponement in Rex Oct . 20 .

v . Baker, and need not repeat them here. This appellant how-

ever, moves also for leave to appeal from the order of the learned

	

R
v

x

judge refusing him a separate trial. That was an order within SMAS H

the discretion of the trial judge . There is no warrant for saying
that he did not exercise a proper discretion on the materia l
before him. Whatever warrant there was for separate trials ,

and I do not say there was any, was in respect of Baker, not o f
this appellant, who was in no way prejudiced by the joint trial.

With respect to the appeal upon questions of law only, I have MACDONALD ,

no hesitation in saying that the grounds thereof are without

	

C .J .A .

substantial merit . The statements of the appellant, coupled
with the other evidence in the case, were ample to sustain th e
conviction. It was contended that the learned judge had not
sufficiently placed the evidence in the appellant's favour befor e
the jury and that there was misdirection as well, but reading
the charge as a whole, I think the jury were correctly and suffi-

ciently instructed. The appeal should be dismissed.

MARTIN, J.A. : This is an appeal from the conviction of the
appellant at the Victoria Assizes in June, 1925, for the murde r
of William J. Gillis on the 15th of September, 1924 .

This appellant was jointly indicted and convicted with Owen

Baker, as set out in my reasons for judgment in that case, an d

it is not necessary to add much to said reasons . The principal
additional grounds of appeal advanced herein are the following : MARTIN,J .A .

First : That the appellant's defence was not put to the jury .

I am unable to take this view of the result of his confession ,
prison statement and testimony, because to my mind whatever
may have been his original belief and intention as to the nature
of the occupation or adventure in British Columbian water s

that he embarked upon, it is clear on his own sheaving that h e
later deliberately engaged in the separate and distinct crimina l
enterprise of plundering the cargo of liquor from the vesse l

Beryl G. and sharing in the proceeds thereof, and to that end
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COURT OF acted in concert with Baker in the unlawful prosecution of thei r
APPEA L
— common purpose	 Sec. 69—in the course of which William
1925

	

Gillis was murdered, and also his son, but no one has bee n
Oct. 20 . charged with the latter offence : I am satisfied that no vali d

R.Ex

	

objection exists to the way in which his defence was put t o
v

	

the jury.
SOWASII

Second : As to the absence of warning respecting the testi-

mony of Strompkins as being that of an accomplice of Sowas h
as well as of Baker . Doubtless the charge is deficient in thi s
respect but the complete answer to the defect is that upon th e
accused's own confession, statement and testimony as aforesai d
there is abundant evidence upon which the jury could justl y
have convicted him, wholly apart from Strompkins's evidence
and therefore "no substantial wrong or miscarriage of justic e
has actually occurred."

Third : As to the objection that the evidence of the killing
of the son of Gillis by Sowash should not have been admitted ,
the answer is that it was, in the most unusual circumstances ,
part of the res gestce it being the duty of the Crown to inform

MARTIN, J .A . the jury fully and exactly, if possible, how the body of the
murdered father was disposed of and as it happened that it ha d
been taken up from below, tied to the dead body of his son
lying on the deck (he was killed shortly after his father upo n
the same vessel while the cargo was being removed or imme-
diately thereafter) and both weighted together to an anchor an d
thrown overboard after being ripped up to prevent subsequen t
floating) it was impossible to avoid reference to the disposition
of bodies so joined together after death .

Fourth : As to the refusal of the learned trial judge of th e
application for a separate trial under sections 857-8, I am o f
opinion that it has not been shewn that the Court in such refusa l
adopted a course which, in the circumstances, was not "con-
ducive to the ends of justice, " even assuming that we have the
power to review the exercise of that discretion ; moreover, there
was nothing to prevent the appellant's counsel from renewing
his application as the trial proceeded and the fact that he di d
not do so is at least an indication that it did not appear to hi m
that "in the course of the trial" (section 858) his client was



XXXVII.] BRITISH COLUMBIA REPORTS .

being prejudiced, and, likewise, I am unable to say that he wa s

—Cf. Rex v. Davis (1914), 19 B .C. 50.
The motions for leave to appeal on mixed law and fact so a s

to raise this ground and also that of improper refusal to post -

pone the trial should, I think, be granted, but as to postponement

I simply repeat what I said in Baker 's case . As to the othe r

grounds, they, likewise, do not necessitate special discussion in

these reasons and I need only say that upon the whole case I

think the appeal should be dismissed because no substantial

wrong or miscarriage of justice has actually occurred.

GALLIIIER, J .A . : I would dismiss the appeal .

MCPHILLIPS, J .A. : [See ante, p . 8 . ]

MACDONALD, J.A. : I would refuse leave to appeal on th e

facts, feeling satisfied that the verdict was fully justified b y

the evidence . Nor would I grant leave to appeal from th e

learned trial judge's refusal to grant the accused a separate trial .

I was unable, during the argument, to find any merit in any

of the questions of law raised on behalf of the accused . Further

careful consideration only confirms that view.

I would dismiss the appeal.

Appeals dismissed, McPhillips, J .A. dissenting .

2 3

COURT OF

APPEAL

192 5

Oct . 20 .

REX

V .
SOWAS H

MARTIN, J .A .

GALLIHER,
J.A.

MCPHILLIPS ,
J .A .

MACDONALD,
J.A.
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JORGENSEN v. THE CHASINA .

Admiralty law—Rigger and watchman on ship—Lien for wages—TVrit an d
warrant of arrest—Motion to set aside—R.S.C . 1906, Cap . 113, Sec . 191 .

A claim for a lien for wages as a rigger on a ship which is below the su m

of $200 is excluded from the jurisdiction of the Court under section

191 of the Canada Shipping Act .

Cowan v . The St. Alice (1915), 21 B .C. 540 followed .

The caretaker of a ship not in commission is not a "seaman" and has n o

lien for wages .

Brown v. The Ship Flora (1898), 6 Ex . C .R . 133 followed .

MOTION to set aside a writ and warrant of arrest to answe r
the plaintiff's claim for a lien for wages as a rigger and watch -
man. Heard by MARTIN, Lo. J.A. in Victoria on the 6th of
November, 1925 .

Mayers, for the motion .
J. A. Russell, contra .

27th November, 1925 .

MARTIN, Lo. J.A. : This is a motion to set aside the writ
and warrant of arrest to answer the plaintiff's claim for a lien
for wages as a rigger and also a watchman, but as to the clai m
in the first capacity it fails because it is below $200 and there -
fore excluded from the jurisdiction of this Court . Section 191 ,
Canada Shipping Act in Cowan v . The St. Alice (1915), 21 B .C.
540. As to the claim in the second capacity it is beyond ques-
tion that the services of a mere watchman are not maritime

Judgment service—Brown v . The Ship Flora (1898), 6 Ex . C.R. 133 ,
wherein the services claimed were at a time when the vessel wa s
dismantled at the dock in the winter and, in addition to a daily
visit, "the duties performed were keeping the vessel clear o f
snow and pumping out any water that accumulated in the hull" ;
the vessel was not in commission or even preparing for a voyage .
A number of American authorities are cited to which may b e
added The Brig E. A . Barnard (1880), 2 Fed. 712, wherein a
claim for services as "watchman and shipkeeper" was disallowe d
as not giving a maritime lien .

JORGENSE N
V .

THE
CHASINA

Statement
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In the Jane and Matilda (1823), 1 Hag. Adm. 187, the claim MARTIN,
LO. J .A .

of a woman as cook and steward on board that vessel was allowe d

by Lord Stowell, she "having been shipped and hired" in those

	

192 5

capacities for the voyage in question even though it was unusual Nov . 27 .

to employ a woman for that work, yet nevertheless she was under JoRCENSE N

the captain's orders as a mariner and employed by him, and had

	

v
THE

in fact upon occasion creditably discharged some of the ordinary CHASINA

duties as a seaman . She also made a claim in another capacity ,
p . 190 :

"That of shipkeeper for a long space of time, in which the vesse l

remained in dock or harbour, during all which time she had the business

of keeping the ship clean by frequent washing, and of looking to the saf e

custody of the stores left on board . "

And it appeared this was based upon a hiring by the captain for

wages "so long as she should remain on board" (p. 191) as

cook and steward, and during the time the vessel was in th e

London Docks, being seized when upon the point of sailing for

Spain, the captain visited it occasionally, and it would appear

that at all times he had employed her on behalf of the owner s

in the usual way—195 : in these special circumstances her claim

was allowed in both capacities and I see no reason for question- Judgment

ing that decision, Lord Stowell saying, p. 195 :
"It was said that the co-owners were ignorant of all this employment o f

a female . That may be their fault, or their misfortune, in giving thei r

confidence to an unworthy person ; but be it one or the other, it would not

destroy the legal claim of a third person, who has acquired it . "

I note that there is an error in the judgment of Wills, J . in

The Queen v. Judge of City of London Court and Owners of

S.S. Michigan (1890), 25 Q.B.D. 339 at p. 342, wherein he

says that the claimant in the Jane case "acted as caretaker" only,

instead of in the conjoint capacities which are carefully set ou t
by Lord Stowell and hereinbefore indicated, and this oversigh t

has unfortunately created some misunderstanding, because it i s

clear from the whole case that the claimant was at all time s
upon the ship's articles, or if not at least a member of the crew ,

however small . In The Queen v. Judge of City of London

Court and Owners of S.S. Michigan case the claim of a mate

was, after consulting the judge of the Admiralty Court, allowed ,

it appearing that after the vessel reached port and the crew was

paid off the mate by direction of the owner and upon the same
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MARTIN, sea wages, with an addition for victualling money, remained on
LO . J.A .

board superintending the discharge of the inward cargo and th e
1925

	

loading of a fresh cargo for the outward voyage, and also t o
Nov . 27 . superintend repairs, Wills, J ., observing, p . 343 :

"It is, of course, matter of common knowledge that one of the mos t

essential parts of the chief mate's duty is to look after the cargo, and se e
that proper care is taken of it. I am of opinion that the services rendered

by the plaintiff were maritime services, although the vessel was actually i n

harbour at the time."

The same element exists in Connor v. The Ship Flora (1898) ,
6 Ex. C.R. 131, wherein the claimant was hired and shipped by
the owner direct to take charge of a confectionery stand on boar d
an excursion and passenger vessel and as such the owner "had to
employ persons in various capacities to enable the ship to suc-
cessfully carry on the line of business she had entered upon,"
and she was, for the ship's purposes and in the circumstances ,
just as necessary as, e .g., a stewardess : the learned judge
concludes :

"There appears, therefore, to be no reason why this young woman should

not rightfully claim a maritime lien for any wages due her . She wa s

engaged by the owner of the boat to perform these services on board the

Judgment boat, and to the extent of a just amount will be entitled to rank along with
the other members of the crew . "

On the other hand the House of Lords decided in Macbeth v .

Chislett (1910), A .C. 220 that a dock labourer who had
formerly been a seaman but was not on the articles or employed
on board as one of the crew, but merely assisted while on boar d
in the performance of a casual and temporary employment in
working a vessel by external power from one berth to anothe r
in a large dock, was not a seaman because he happened to be a
"person employed on board a ship" at the time he was injured .
Lord Chancellor Loreburn said, p . 223 :

"I think the Court must see, first, whether he is by vocation a seafaring

man, and, secondly, whether he is doing work connected with his duties o r

vocation of a seafaring man . Both of these elements are to be considered .
If it were otherwise, then on the one hand a painter painting a ship in a

dock or a mechanic called in to mend a valve in a dock or in a harbou r

would be a seaman, which he obviously is not ; but we should have to say
he was a seaman, for the duties he was discharging are duties often dis-

charged by sailors and by engineers on board ship . On the other hand, if

we did not regard both these elements, a seafaring man employed for som e
work, such as erecting a flagstaff on shore, would have to be regarded as a

JORGENSE N

V.
THE

CHASINA
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seaman, for that is his vocation. The truth is you have to regard all th e

circumstances, particularly those two to which I have adverted .

"I think it is impossible to say as regards this man, who was a rigge r

and had not been to sea for five years, that his vocation was that of a

seaman . "

The latest decision is one in this Court, in its Quebec Dis-

trict, in McCullough v. S.S. Samuel Marshall (1923), Ex. C.R .

110, and it was held therein that a person not on the articles no r

a member of the crew but who lived on shore and acted there a s

shore agent of the owners in collecting freights, ordering sup -

plies and performing the usual duties of a managing owner or

ship's husband, had no right to proceed against the ship in rem

as a seaman, and the Court said, p . 112 :
"The claimant does not pretend that he had been engaged by the master

of the ship one of whose duties is to enter into an agreement with ever y

seaman whom he carries as one of his crew: Canada Shipping Act, s. 328 .

Calling himself purser employed by the owners does not give him th e

status of a seaman."

In the light of these authorities I have considered the evidence

in the very conflicting affidavits before me with the result tha t

in the circumstances I am of opinion he cannot properly be

deemed a seaman though he sets up useful services as watchma n

and caretaker, but on his own affidavit, which is loose an d

unsatisfactory, at most he was one who was on board of her in

the said capacity as a part owner on behalf of "my associat e

owners to care for her and to oversee the reconditioning of th e

ship while she was being made ready as a freighter for coastwis e

service" by the Marine Repair Co., Ltd., the manager of which ,

however, flatly denies this and deposes that during practically

all the times in question his company was in full control of the

repair and reconditioning work and "did provide all necessary

protection and watching" for the vessel while she was in thei r

possession at their dock in an unseaworthy condition. Such

being the case I am of opinion that upon the plaintiff's own

shewing the motion should be allowed with costs .

Motion granted .
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ratified by session of congregation—Right of appeal—Jurisdiction o f
church tribunals—Can . Skits . 1924, Cap . 100—B .C. Stats . 1924, Cap . 50 .

STOVER

v .

	

A voters' list to be used at the January, 1925, election as to whether th eDRYSDALE
congregation should enter The United Church of Canada was drawn u p
by the Session of St. Andrew's Presbyterian Church of Nanaimo whic h
excluded most of the persons on the communion roll opposite whos e
names were pencil annotations on said roll . The result of the voting
was a majority of ten against union . An appeal was forwarded to the
Presbytery by eight members of the Session raising the question o f
disqualification of voters and a further appeal signed by 134 persons
claiming to be members of St. Andrew's Church was later filed raising
the same question . The Presbytery gave no decision but stated it
would place no obstacle in the way of action in the civil Courts . On
appeal to the Synod from the Presbytery's decision the Synod decide d
that every person whose name was on the communion roll on the 19t h

of July, 1924, was entitled to vote and on appeal this decision wa s
upheld by the General Assembly of the church. In an action by the
plaintiffs on behalf of themselves and all other members and adherents

who desired to enter the Union against the defendants represented b y
those who did not desire to enter the Union, the trustees and th e
Session of the church, for a declaration that the vote taken was not
in accordance with the provisions of The United Church of Canad a
Acts (Dominion and Provincial), that the congregation had gone int o
the Union, and for an injunction restraining the trustees from holdin g
the church's property :

Held, that at least all those persons whose names appear on the communion
roll and whose names were not put on the voters' list because penci l
annotations appear opposite their names on the communion roll, which

pencil annotations were made at the alleged purgings of the roll in
1921, 1923 and 1924 were legally entitled to vote under the provision s
of said Acts and should have had their names on the voters' list. As
the anti-union majority at the election was ten and the names of a

far greater number than ten persons entitled to vote were not put o n
the list because of said pencil annotations on the communion roll, th e
outcome of the election might have been different had the names of
said persons been on the voters' list . There was therefore no valid
election such as is called for by both the Dominion and Provincial Acts .

Although there is some difference in the phraseology of the relevant sections
of the two Acts as to the qualification of voters, as the ownership o f
property is affected by the election the provisions of the Provincial
Act would govern .

Held, further, that the church tribunals are the proper tribunals to decid e

MURPHY' J .

	

STOVER ET AL. v. DRYSDALE ET AL .
1925

	

Church union—Election on question of union—Voters' lists—Drawn up and
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whether the persons whose names were on the communion roll on the MURPHY, J .

19th of July, 1924, were entitled to vote on the question of Church

Union .

	

1925

Nov . 23 .

A CTION by plaintiffs who sued on behalf of themselves and
VE Rall other members and adherents of St . Andrew's Presbyterian Sv.

Church in Nanaimo who desired to enter The United Church of DRYSDALE

Canada, for a declaration that the vote that was taken accordin g
to the provisions of The United Church of Canada Acts an d
that the congregation of said St . Andrew's Church had gone
into the Union and for an injunction restraining the trustee s

from holding the property contrary to the provisions of The
United Church of Canada Acts . The defendants represent
those who do not desire to enter The United Church and th e

trustees and the Session of the church were added as party
defendants . The facts are as follow : Pursuant to The Unite d
Church of Canada Act, Can . Stats. 1924, Cap. 100 and The
United Church of Canada Act, B .C. Stats . 1924, Cap. 50, a
congregational meeting was held by St . Andrew's Presbyterian

Church of Nanaimo in order to decide whether or not the con-
gregation should enter The United Church of Canada .

	

Statement

The Session of the congregation held a meeting and authorize d
the minister of the church and the clerk of the session to draw

up a voters' list of those who were entitled to vote at the congre-
gational meeting pursuant to the Acts . Those entitled to vote ,
according to the British Columbia Act, were those persons wh o
were in full membership and whose names were on the roll o f
the church on the 19th of July, 1924, or who, by the constitution

of the congregation, if so provided, or by the practice of th e
church with which they were connected, would have bee n
entitled to vote at a meeting of the congregation on matter s
affecting the disposal of property on the 19th of July, 1924.

Those entitled to vote according to the Act of Canada were thos e
who were in full membership and whose names were on the rol l
of the church on the 19th of July, 1924, and who were entitle d
to vote at a meeting of the congregation on matters affecting th e
disposal of property.

The list was drawn up and was ratified by the Session an d
posted in the church for the information of the members of th e
church .
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MURPHY, J . On the communion roll there were a large number of mem -

1925

	

bers who were marked with a lead pencil notation : "Ap. "

Nov. 23 . "Ap ?", "App Oct . 23/23" and "App 15/1/24." Only two of

these names were at first placed on the voters' list . A large
STOVER number of the others omitted claimed they had a right to vote ,

v .
DRYSDALE and protested. The Session then held a meeting and decided

to give to those a right to vote who should make application to
them and prove their status. A later Session meeting was
held, and sixteen names were added to the list of voters, most
of whom had a mark as above referred to after their names, an d
some did not even have their names on the communion roll no r

had their names been passed by the Session as members .

A congregational meeting was held on January 5th, and i t
was adjourned until January 19th to allow a secret vote by
ballot to be taken in the church at specified times . The ballot

was accordingly taken . During the progress of the vote, a
number of people whose names were marked as being transferre d
to an appendix demanded the right to vote and were refuse d
as their names had not been put on the list by the Session.

Statement These people protested. The vote as finally taken sheaved tha t
the congregation had decided not to enter The United Churc h
by a majority of ten only.

The vote was immediately protested as irregular, to the

Presbytery of Victoria, the first church Court above that of the
Session . The Presbytery refused to decide the question as it
considered it a matter for the civil Courts . It was then
appealed to the Synod of British Columbia, the next highes t
church Court, which decided that all those whose names were

on the communion roll had a right to vote, and as the list used
in voting did not contain all these names the voter s' list was not
a proper one, and that the vote taken was therefore irregula r
and null and void . This was then appealed to the Genera l

Assembly, the highest Court of the Presbyterian Church i n
Canada, which sustained the finding of the Synod .

The plaintiffs claimed that the practice of the church was

based upon the Blue Book of the Presbyterian Church in Canad a

and the customs and practices of the Presbyterian Church i n
Scotland, and that these customs and practices required that
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before a person had a right to vote upon the question of the MURPHY, J .

disposal of property, the person must be taken on as a com-

	

1925

municant by a resolution of the Session and his name be placed Nov. 23 .

on the communion roll .

The plaintiffs claimed the vote to be irregular, because four
STOVE S

persons voted who were never taken on as communicants nor DRYSDALE

were their names on the communion roll ; two persons who voted
had been taken on by a vote of the Session but their names by

inadvertence had not been put on the communion roll ; four

persons voted who had been struck off the communion roll, an d

though their names had been restored they had not bee n

restored by a vote of the Session ; four persons also voted whos e

names were on the communion roll but whose names had neve r

been passed upon by the Session.

The principal question which arose was as to whether those
persons whose names appeared upon the communion roll with a
notation after their name purporting to designate that the nam e

had been placed in an appendix roll, should or should not vote .
It was shewn that thirteen of these persons voted ; and it was

claimed that should it be decided that these persons had a right statement

to vote, then many others were refused that right, and the vot e

was invalid ; further, if it was held that they had no right t o

vote, then thirteen voted illegally, and for that reason the vot e

was null and void .
It was shewn and admitted that notations had been place d

opposite names without ever giving any notice to the member s

that their names were to be struck off the communion roll ; and
it was argued that the practices of the church required such
notice, and a resolution of the Session of St. Andrew's Presby-
terian Church of Nanaimo was produced, shewing that to b e

the practice of that particular congregation .

There was a conflict of evidence as to what happened at
certain Session meetings when it was claimed that the com-
munion roll was purged and names struck off . At the meeting

of the Session held on October 23rd, 1923, certain members o f
the Session claimed that the work had been completed and that
a number of persons had been struck off the roll, whilst other s
claimed that the work done at that Session had only been pre-
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liminary to striking off those names . No specific names had
been in any case entered in the minutes of the Session as having
been put into an appendix roll, and no such appendix roll could
be produced .

A conflict of evidence arose as to whether a meeting of the
Session had been held on January 15th, 1924, when th e
defendants claimed a large number of names had been struck
off the communion roll . There was no minute in the minut e
book of the Session, and the plaintiffs claimed that no such
meeting had ever been held .

There were also other objections taken to the manner i n
which the voting and the congregational meeting was proceede d
with. It was contended that the Acts required that the vot e
should be taken at a congregational meeting, and that the meet-

ing should be adjourned from time to time so that each time o f
balloting would be held at the same adjourned meeting . The
meeting in this case was begun on the 5th of January, 1925 ,
and adjourned until the 19th of January, 1925, and the votin g
took place between those dates. The plaintiffs submitted tha t
the vote was not thus taken at a congregational meeting . One
of the voters was assisted in voting. This, it was submitte d
was not consistent with secrecy and her vote should not b e
counted. Tried by MURPHY, J. at Nanaimo on the 15th o f
October, 1925 .

Clearihue, for plaintiffs .
J. H. Lawson, for defendants David Lister and Alexander

Rowan.
Cunliffe, for defendants James A . Murray and the trustees .

23rd November . 1925 .

MURPHY, J. : In my opinion, the Court is bound to hold tha t
no valid election, such as is called for by both the Dominio n
and the British Columbia Acts, dealing with the question o f
Church Union, was held by the congregation of St . Andrew's
Presbyterian Church of Nanaimo . My reason for this con-
clusion is that I hold no proper voters' list was used at the
abortive election held in January, 1925 . I hold that at least al l
those persons whose names appear on the communion roll and
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whose names were not put on said voters' list because pencil
annotations appear opposite their names on the communion roll ,
which pencil annotations were made at the alleged purgings o f
the roll in 1921, 1923 and 1924, were legally entitled to vot e
under the provisions of said Acts and should have had thei r
names put on said voters' list .

The second ground, I am about to give for my conclusio n
would not apply to the alleged purging of 1917 . It is. not neces-
sary, however, for me to deal with this phase because the anti -
union majority was only ten and the names of a far greate r
number than ten persons, whom I hold were entitled to vote,
were not put on the voters' list because of the 1921, 1923 and
1924 pencil annotations. The evidence is clear that had the
names of such persons been on the voters' list used at the electio n
of January, 1925, the outcome of such election might have been
different from what it was .

There is some difference in the phraseology of the relevan t
sections of said Acts as to the qualification of voters but, in my
view, this does not affect the issue. As the ownership of property
was to be affected by the election, I take it that the provisions o f
the British Columbia Act would govern. At any rate, the
British Columbia provisions are the more favourable to defend-
ants' ease if there is any difference between the two Acts an d
for these two reasons they are made the basis of this judgment .

The first ground for my conclusion is, that the matter was
decided in accordance with such conclusion by the competent
church Courts .

The method of procedure with regard to church membershi p
in the Presbyterian Church of Canada was as follows : The
Session of each congregation passed upon such membership i n
the case of each individual applicant. An appeal could be take n
by any party considering himself aggrieved—first to the Pres-
bytery, thence to the Synod, thence to the General Assembly ,
the decision of which was final. Once an individual was
admitted to membership he could not be deprived of such mem-
bership except by action of his church Session which action was
subject to the same rights of appeal . In no other way could a
person be either received into membership or deprived of such
membership when once so received .
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The scheme of both the Dominion and Provincial Act s

deprived the churches affected by them of the power of dealin g
with the question of membership in so far as the right to vote

conferred by said Acts was concerned for they both explicitl y

confer the right of voting on certain classes of persons who had

a certain status on the 19th of July, 1924 . Thereafter so far as

the Presbyterian Church of Canada was concerned, the Session s
in reference to the contemplated voting were bound to accept th e

status of voters as that status existed on the 19th of July, 1924 .

Under the British Columbia Act, such status was conferred

on three classes of persons, first, those persons who were in ful l

membership and whose names were on the roll of the church o n

the 19th of July, 1924 ; second, those who by the constitution

of the congregation, if so provided, would have been entitled

to vote at a meeting of the congregation on matters affecting the

disposal of property on the 19th of July, 1924 ; third, those

who by the practice of the church with which they were con-
nected would have been entitled to vote at a meeting of the

congregation on matters affecting the disposal of property on the

19th of July, 1924.

A voters ' list was drawn up by the Session of St . Andrew's

Church of Nanaimo which excluded most of the persons on th e

communion roll opposite whose names were pencil annotation s

on said communion roll . I think the legal effect of what was

done by the Session was that it officially adopted, after certai n

additions thereto, the list so prepared as the list to be used a t

the January, 1925, election. The list so adopted was the lis t

actually used and no person whose name did not appear thereon

was allowed to vote although quite a number excluded, as afore -

said, applied to do so .

As stated, the result of the voting was a majority of te n

against Union. A few days subsequently, namely, on Januar y

27th, 1925, a protest which was, in my opinion, the equivalen t

of the filing of an appeal, was forwarded to the proper Presby-

tery . This protest I think did raise the question of the disquali-

fication of voters. Eight persons signed this protest, all mem-

bers of the Session of St . Andrew's Church, Nanaimo. Six of

them were actually present at the meeting which I hold officiall y

MURPHY, J .
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Nov . 23 .
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adopted the voters' list, the correctness of which was questioned
by said protest. All six must be held, on the evidence, to be
consenting parties to such adoption. It was strongly urged that
this fact must render this protest nugatory. If so, this result
must be brought about, so far as a Court of Law is concerned, o n
the principle of estoppel or some cognate legal principle. To
shew that this view cannot be correct, one has but to bear in
mind that this litigation is not litigation between members of
Session and the anti-Unionists of St . Andrew's Church. It is
litigation based on the non-fulfilment of statutory requirement s
at a statutory election. As pointed out above, Session had bee n
deprived by said statutes of all control over such requirements.
Session was bound to accept the status of voters as that status

existed as of the 19th of July, 1924 . If Session, or any membe r
thereof, considered that error had crept into the voters' list use d
at the election the proper course was to have such error rectifie d
by the duly constituted appellate tribunal . I hold therefore th e
appeal was legally lodged .

The basis of the appeal is not, however, confined to the docu -
ments of January 27th, 1925 . On February 11th, 1925, a
further document was forwarded to Presbytery questioning cer-
tain acts of the pastor in reference to congregational matters not
relevant here signed by the same eight members of Session .
Appended to this document was a protest against the legality
of the vote taken in January, 1925 . This was signed by some
134 persons claiming to be members of St. Andrew's Church ,
Nanaimo.

These two documents are, as is to be expected, not drawn u p
with the accuracy required for a proper notice of appeal in th e
civil Courts but, in my opinion, they do squarely raise the issue
of the disqualified voters .

The Presbytery feeling itself incompetent to finally determin e
the legality of the vote taken gave no decision but stated it woul d
place no obstacle in the way of any interested person seeking a
decision from any civil Court. In my view, the Presbytery wa s
correct in holding it could not pass upon the legality of the vot e
but failed apparently to realize that what it was being asked t o
pass upon was whether certain persons had on the 19th of July,

MURPHY, J.
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1924, according to the Church law of the Presbyterian Church
of Canada, a status which placed them in any one of the thre e

categories above cited set out in the British Columbia Act .

Thus, for reasons to be given hereafter, I hold they were no t
only competent to pass upon but were the only tribunal which
could do so once the matter had passed the Session but subject

to having their decision reviewed by the higher church Courts .

On March 2nd, 1925, an appeal was taken by wire from

Presbytery ' s decision to the Synod. This was followed by a

notice of appeal in writing signed by the same eight members
of Session but stated on its face to be on behalf of 133 members

as well.

Again this document is not drawn with the formality which

would be required if it were for use in a civil Court but agai n

I hold it did raise the question of the disqualification of voters .
That Synod so understood it and that Synod did actually pas s

upon the question is shewn by the decision which is in th e

following words :
"Under ordinary circumstances the Synod would be justified in sendin g

this back to the Presbytery of Victoria, inasmuch as they did not grant

the request of the petitioners to examine the roll ; but considering the

unsettled condition and mental strain that all are under at the presen t

time, we desire to state that from the nature of the communion roll, which

we have examined, and the manner in which it has been kept, every person

whose name was thereon as at July 19th, 1924, was entitled to vote ; and
that inasmuch as the list of names on which the congregation vote o n
Union was taken did not correspond with that roll, the vote as taken a t
the congregational meeting was irregular .

"We further recommend that the finding of the Synod be made known
to the congregation of St . Andrew's, Nanaimo, by the Presbytery o f

Victoria . "

It may be that in a part of this decision Synod trenched upo n

the province of the civil Courts as defined by the said statute s
but I hold that Synod did expressly decide that, according to
Church law, from the nature of the communion roll, which it ha d
examined, and from the manner in which same had been kep t
every person whose name was thereon, as at July 19th, 1924 ,
was entitled to vote. This can only mean that the pencil annota-
tions on the roll, no matter when placed there, were from th e
standpoint of Church law of no effect .

This decision of Synod was in due course affirmed by the
General Assembly.
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But granted all this to be correct, it is argued against the view asuRPxY, J .

I have adopted that the matter of status, though to be decided

	

1925

according to Church law, must be decided, not by the church Nov. 23 .

Courts but by this tribunal. No express direction is given by
the statute on this point . One must then I think have recourse STOVER

to the cardinal principle for construction of statutes which is, DRYSDALE

what was the intention of the Legislature ? That intention was
clearly that persons who had a status, according to Church law
on July 19th, 1925, placing them in any one of the thre e
enumerated categories, were to be entitled to vote . If this was
the intention the Legislature must be presumed to likewise hav e
intended that the best method for carrying out the primar y
intention should be adopted. The Legislature must further I

think be presumed to have been cognizant of the difficulty of
deciding this question of status owing to the existence in Canada
of "appendix rolls" hereinafter discussed and owing to the ill-

defined state of Church law in reference thereto . If so, it is
logical, I think, to deduce that the necessary definition of what
was the true Church law, in reference to "appendix roll" names ,
should be left to the elaborate technical tribunals of the Church Judgment

set up, inter alia, for that express purpose rather than to commi t
such definition to civil Courts, the members of which, no matte r
what their ability or application, could not be expected to be a s
qualified to elucidate this difficult question as were the sai d
church tribunals. In the absence of misconduct on the part o f
such Courts, which I do not understand to be suggested here ,
and which, in any event, is not proved, I conclude, that the
church tribunals were the proper tribunals to decide the matter .

But if I am in error in this and if it is the duty of this Court
to make such decision then mine coincides with that of the
Synod and the General Assembly. The question arises in thi s

way. The Scottish Presbyterian Churches, from which the
Presbyterian Church of Canada derived, have not, and neve r
had, an "appendix roll" of church members .

According to the Church law of the Scottish churches, as I

gather from the evidence, if a member's name is removed fro m

the communion roll by the action of Session, he ceases to hav e

membership and his name does not appear on any roll . In some
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portions of the American Presbyterian Church a practice gre w

up if members became lax in church matters, as distinguishe d
from being guilty of conduct justifying loss of membership, that
the names of such persons were removed from the communion

roll and placed on another called an "appendix roll," sometime s
a "reserved roll ." This practice began to be adopted in th e
Presbyterian Church of Canada some 25 years ago following
the American practice . Now whilst all experts in Church law ,

who gave evidence at this trial, agree that those persons, whos e
names appear on the communion roll, have at least prima facie

full membership grave differences of opinion were expressed a s
to the status of at any rate those who have pencil annotation s
opposite their names on the St. Andrew's Church, Nanaimo,
communion roll . Those supporting the Unionist cause maintain
that such annotations are of no effect . Those supporting th e
anti-Unionist position maintain that such annotations preclud e

the persons opposite whose names such annotations appear from
being included in any one of the three classes declared by th e
Act to be entitled to vote . When conscientious men learned in
Church law disagree so radically the task of deciding is a diffi-

cult one for a layman . My solution of the matter is this : The

constitution of the Presbyterian Church of Canada was essen-
tially democratic . Principles or practices originating possibl y
at meetings of individual congregations or of individual churc h

Sessions could and would, if important, be carried throug h
Presbytery to Synod and thence to General Assembly and,
according as to whether they were approved or condemned by
that ultimate body they did or did not become a part of Churc h
law. There was possibly this qualification, that even th e

General Assembly could not alter the fundamental principles
of the Presbyterian Church as set out in the Westminster Con-
fession of Faith and possibly other organic instruments of sai d

church . If such qualifications existed this Court need not take

cognizance of them since no evidence was given that the status

of "appendix roll" members comes within their scope. On the

contrary the inference is that it does not since the paren t

Scottish churches never had any such roll . The membership of

the General Assembly was determined practically in the sam e
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way as are modern law making bodies where such bodies are MURPHY, J.

of a representative character . Membership in the General

	

1925

Assembly in the last analysis rested on the votes of church con-
Nov. 23 .

gregations. If then I am wrong in holding this question of
status according to Church law, to be exclusively within the STOVER

v.
jurisdiction of the church Courts yet the action of these Courts DRYSDALE

in reference thereto is, in view of the nature of the organic con-
stitution of the church, in my opinion, relevant and cogent
evidence of what is the correct view of a disputed point of
Church law. In so reasoning, I do not forget that the General

Assembly organized from the Presbyterian congregations, whic h
declined to enter the United Church, decided this very Nanaim o
case contrary to the view adopted by the General Assembly o f
the Presbyterian Church of Canada. But the first mentioned

Assembly was not an official body of the Presbyterian Church
with which the statutes deal whereas the other adjudicatin g
body was.

The second ground for my decision is, that even if the view s

already expressed are erroneous, as an exposition of genera l
Church law, the Session of St . Andrew's Church, Nanaimo, has Judgment

competently enacted a regulation still in force which clarifie d

the situation so far as that congregation was concerned, and pre-
cluded them from purging the roll in the manner in which tha t
task was attempted to be performed in 1921, 1923 and 1924 .
At a meeting of the Session duly held on March 24th, 1921, an d
therefore previous to the 1921 attempted purging of the roll ,
the following resolution was duly passed :

"The question of the revision of the roll of membership was taken up ,

and Mr . Taylor moved, Mr . Coburn seconding that the recommendation o f

the General Assembly, as contained in their minutes, Vol . V., page 34 of

1879, be adopted, namely `The Session should, each year, before making th e

Annual Report to Presbytery, officially revise the roll and formally strik e

from it the names of any who, after proper admonition, have neglected th e

ordinances for one year, or have been absent from the congregation an d

beyond the knowledge of the Session for two years . Carried . '

"Mr . Coburn moved, Mr . Warwick seconding that the Moderator give th e

Session a definition or guidance regarding the terms `after proper admoni-

tion' at the next meeting of Session . Carried. "

It is admitted by all the experts, as already stated, that the
question of membership and the question of deprivation of
membership, once such membership has been conferred, is, in
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the exclusive jurisdiction of the Session, subject to the rights of
appeal already mentioned . It is also I think not disputed tha t

the appearance of a person's name on the communion roll ,
without annotation, is at least prima facie evidence of
membership entitling such person to the right to vote
under the Acts . At any rate, persons whose names appeared o n

the communion roll of St. Andrew's Church, Nanaimo, withou t
annotations, were placed upon the voters ' list by the Session .
Previous, therefore, to the alleged purgings of 1921, 1923 an d

1924 all the persons against whose names pencil annotation s
were made at such purgings had such membership and woul d
have had the right to vote had not such purgings intervened .
So far as I can gather from the evidence, there was no clea r

Church law that before a person's name was removed from th e
communion roll either by being struck off or by being place d
on the "appendix roll" such person should receive notice of the

proposed action . All the experts, as I understood them, agree d

that such notice was desirable, but whether as a matter of

general Church law it was compulsory is disputed . In my
opinion, the Session of St . Andrew's Church, Nanaimo, clarified
this situation in so far as that particular congregation was con-

cerned by passing the resolution above quoted . Clearly I think

the Session had the power to do this subject, of course, to appeal .
No appeal apparently was ever taken . Clearly also I think the
resolution means that no name is to be struck from the roll—i n

other words that no member is to lose his rights of membershi p
which the appearance of his name on such roll proves him a t
least prima facie to be possessed of until "after proper admoni-

tion." True the Session went on to request that the Moderato r

give the Session a definition or guidance regarding the phras e
"after proper admonition" and that this definition does not seem
to have been ever given. But I take it no civil Court would

hesitate to say that "proper admonition" means at least notice t o

the party with whose rights it is proposed to interfere that action

interfering with such rights is under consideration. This is in

accordance with the elementary principle of natural justice s o

strongly insisted upon in the civil Courts audi alteeam partem .

The fact is, however, that all three of these purgings took place
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without any notice whatever to the parties whose names wer e
dealt with . Several persons affected by these actions were calle d
and swore they desired to retain their Church membership . I
hold the Session was incompetent to so act in view of the reso-
lution which they themselves had passed and that in consequenc e
all the parties whose names were so dealt with, after the passin g
of said resolution, were entitled to vote under the Union
legislation .

Judgment for plaintiffs . As counsel for plaintiffs stated his
clients did not desire costs, no order is made in reference thereto .

Judgment for plaintiffs .

IX RE ESTATE OF . HERMAN BECKMAN, DECEASED .

~, .,e Iration—Deceased domiciled outside the Province—Intestate—Rea l
id personal property within Province—No relatives in Province—

Remuneration to administrator—Appointment of official administrato r
R.S .B .C. 1924, Cap . 262, Sec. 80 .

der section 80 of the Trustee Act the power to grant remuneration to an
administrator is limited to 5 per cent. of the gross value of the estate .

In the absence of special circumstances the estate of one who (lies intestate ,

being at the time of his death a resident outside of the Province, an d

having no relatives within the Province, should be administered by th e
official administrator .

In re F. H. Bates, Deceased (1919), 27 B .C . 1 followed.

APPLICATION by F. J. Fulton, K .C., administrator of th e
estate of Herman Beckman for his discharge on passing of hi s
accounts and for his remuneration. Herman Beckman, a
foreigner, and non-resident of the Province, died intestate in
January, 1916 . He left considerable real and personal propert y
in the Kamloops District . He was survived by a widow and
three infant children all of whom reside outside of the Province .
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MCDONALD,J. Mr. Fulton was appointed administrator of the estate in 1917 ,
(In Chambers)

Mr.

A. D. Macintyre as attorney for the widow, and The Toronto
1925

	

General Trusts Corporation applied to be appointed adminis-
Nov . 19 . trator de bonis non . This application was opposed by th e

IN RE official administrator for the Kamloops District who asked fo r
BECKMAN, an order appointing him administrator . Heard by MCDONALD ,
DECEASED

J. in Chambers at Kamloops on the 11th of November, 1925 .

The applicant, in person .

Chalmers, for the widow and next of kin .

Archibald, for the Official Administrator .

19th November, 1925 .

McDoNALD, J. : In my opinion, there is no power to grant

remuneration to the trustee beyond 5 per cent . on the gros s

value of the estate . The power of the Court is expressly limite d

by section 80 of the Trustee Act. As I understand it in thi s

case the gross value of the estate is $75,909 .82 and I allow a s

remuneration 5 per cent. on that amount, viz ., $3,795 .49 . An

order will go accordingly with a reference to the registrar t o

take the accounts, and with power to the trustee to employ a

chartered accountant to assist in making up the accounts. The

present administrator is discharged and following the decisio n

in In re F. H. Bates, Deceased (1919), 27 B.C. 1, I appoint

the official administrator at Kamloops to be the administrato r

of the estate .

Order accordingly.

Judgment
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REX v. WHITE .

Criminal law—Murder—Blood on carpet and hatchet—Bloodhounds—Use d
to trail murderer—Evidence of their actions—Admissibility—New trial .

On a trial for murder, evidence was allowed to be submitted that tw o

bloodhounds, trained to follow the tracks of human beings, were on

the day following the homicide put on what appeared to be the track s

of the guilty party and followed them to the house of the accused's

brother where the accused was shewn to have been on the previous

evening.

Held, on appeal (MARTIN and GALLIHER, M.A . dissenting), that evidence

of the action of bloodhounds was inadmissible and the accused wa s

entitled to a new trial .

Per MACDONALD, C .J.A. : The use of such dogs may be of assistance to th e

police to give them the cue to the identity of the offender, which, i f

obtained may be followed up by conventional proof of guilt, but

evidence of the actions of the dogs themselves should find no place in

a Court of law .

APPEAL by accused from a conviction of murder on the

27th of October, 1925, by MCDONALD, J. and a jury at Van-

couver . On Monday morning of the 22nd of June, 1925, on e

Rosso was found killed in his store on Lonsdale Avenue, Nort h

Vancouver . He was last seen the night before about 11.30 .
He was found with his head smashed in evidently by a hatchet ,

and on the same day a constable claiming to be an expert (six -

teen years' experience) with bloodhounds, brought two blood -

hounds to the scene of the tragedy, one of them having run with

him for five years and the other four years. On giving the

dogs the scent of blood on the carpet (evidently stepped on b y

the murderer) and a hatchet that had blood on it that was i n

the room the dogs started on a scent and proceeded to go wes t

until they came to Mosquito Creek and from here they went bac k

to the murdered man's place . In the afternoon the dogs wer e

again taken to the murdered man's place and they were again

started on the scent . This time they went east and south finish-

ing up at Moodyville wharf . At this point the dogs were taken

in an automobile and brought to a point between deceased' s

store and the house of the accused's brother, when they were
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turned loose. They then took up a scent and went to the hous e
of the brother of the accused and from this house they followed
the scent to the seashore . Accused was arrested on the followin g
day. His movements were traced from the night of the 21st of
June he having gone to his brother's house where he got the key
for his brother's canoe about 11 o'clock at night (before th e
murder) and at 3 a.m. on the following morning he was in a n
apartment-house in Vancouver with a chauffeur and two girls .
They had a meal in a restaurant and he then went back wit h
one of the girls to the apartment-house where he stayed wit h
her until next day, and shortly after leaving the apartment h e
was arrested.

The appeal was argued at Victoria on the 5th and 6th o f
January, 1926, before MACDONALD, C .J.A., MARTIN, GALLIHER,

MCPHILLIPs and MACDONALD, JJ.A .

Henderson, K .C., for appellant : Counsel for the Crown in
his opening statement said he would prove that deceased had a
Canadian $100 bill a short time before his death, but he neve r
proved this and the learned judge erred in not calling this to th e
attention of the jury : see Rex v. Walker and Chinley (1910) ,
15 B.C. 100. There was no evidence of deceased having eithe r
an American or a Canadian $100 bill . Bloodhounds can be used
for giving information to the police but their actions cannot b e
recited in Court as it is merely hearsay. It is impossible to say
what scent the dogs follow . The conviction was largely due t o
the evidence of the bloodhounds' actions and is a substantial
ground for setting it aside.

Craig, K.C., for the Crown : The murdered man was paid
$200 on the 9th of April and received two $100 bills . My sub-
mission is that the bloodhound evidence is admissible : see
Hodge v. State (1893), 13 South . 385 ; Line v. Taylor (1862) ,
3 F. & F. 731 ; Phipson on Evidence, 5th Ed., 148 ; Pedigo
v . Commonwealth (1898), 44 S.V. 143 ; Osborne v . Chocquee l
(1896), 2 Q.B. 109. As to the best evidence see Taylor on
Evidence, 11th Ed ., p. 294, par . 391 .

Henderson, in reply, referred to Best on Evidence, 12th
Ed ., 434 .

Cur. adv. vult .

COURT OF
APPEA L
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REx
v .

WHIT E

Statement

Argument



XNXVII .] BRITISH COLUMBIA REPORTS .

8th January, 1926.

MACDONALD, C.J.A. : This appeal is founded on the objec-
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tion that evidence was wrongly admitted of tracking by blood- 192 6

hounds from which an inference of the prisoner's guilt was Jan. 8.

possibly drawn by the jury.
REX

	

It was stated by Crown counsel that if this evidence were not

	

v .

admissible he could not contend that there had not been a mis-
WHITE

carriage of justice .

The owner of the dogs gave evidence of their character an d
training and their fitness for employment in the tracking of
men. According to him their sense of smell and accuracy o f
pursuit when put upon the track of an individual was unerring .
His opinion, based on his experience and knowledge of his dogs ,
was to the effect that their actions would give a correct indica-
tion of who the guilty person was .

The dogs were taken to the scene of the murder, where on th e
carpet in the room in which it had been committed, boot marks
were imperfectly outlined in blood of the victim. They were
not identified with the prisoner. The dogs were supposed to

MACDONALD,
have obtained from that source the scent of the murderer . After

	

C.J .A .

nosing about for some time outside, the dogs took an easterly
direction, pursuing what was presumed to be the trail of the
murderer, and which they followed for about half a mile whe n
they appeared to lose it and were brought back to the starting
place. Now they went off in a westerly direction and brough t
up on the water's edge, a mile or more away . They were then
taken in an automobile a distance of about half a mile to the
vicinity of the house of the prisoner's brother situate near the
beach, where they were again let loose . They there took up a
scent, or appeared to do so, which led from the brother's house
back in a more or less direct line to the scene of the murder .
These actions of the dogs were described in evidence by thei r
master, the prisoner's counsel objecting . The question is, was
such evidence admissible? I think not .

No authority for its admission in any British or Colonial
Court was referred to. Indeed, it was confessed by counsel on
both sides that none such could be found. Two cases were
found in the American Reports, Pedico v. The Commonwealth
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(1898), 44 S.W. 143, and Hodge v. The State (1893), 1 3
South . 385. In the latter case the evidence was admitted, and
the sentence was sustained ; in the former it was said that had
a proper foundation been laid it might have been admitted .
The suggested foundation was, I think, laid in this case b y
proof of the training, qualifications and experience of the dogs
and their master .

Some English cases were referred to by counsel in which
animals were brought into Court in order that their propen-

sities might be displayed, where the same were in question, bu t
in my opinion such cases are not in point .

I am apprehensive of the danger of admitting as evidence th e
inferences which a witness may draw from the actions of dogs
under any circumstances . The rules of evidence evolved by
judges in the course of centuries of experience in the elucidation
of truth, were adopted with a view to the protection of innocenc e
as well as of society . The aim of Courts and Legislatures ha s
been to adopt or frame rules of evidence which will, as far as i s
humanly possible, promote certainty even at the risk of allowin g
some guilty men to escape punishment. This caution has led
to the rejection of hearsay evidence, yet in a great majority of
instances, such evidence would greatly aid in the attainmen t
of justice . Nevertheless, the dangers of it led to its exclusion .

The evidence admitted here is of the same character as hearsay
and is, in my opinion, more objectionable and untrustworthy .
Let me state a parallel case : the natives of this Continent were
noted for their ingenuity in the tracking, not only of game, bu t
of their enemies . They were notable for their remarkabl e
craft in that art. Let it be supposed that the most skilfu l
of these was employed to track the murderer, and that h e
had followed courses such as those taken by the dogs, an d
that thereafter he had communicated his observations and con-

clusions to another, but before the trial had died . Under our
rules of evidence, that other could not be called as a witness t o
tell what the tracker had told him .

One of the greatest safeguards against falsehood and error i s
cross-examination . Even that may fail at times to break down
a false or mistaken witness, but its efficacy in general is recog-

COURT O F
APPEAL
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WHITE

MACDONALD ,
C .J .A .
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nized by all Courts. The Indian might have been cross-exam- COURT of
APPEAL

fined, had he lived and his testimony accepted for what it wa s
worth, but that, by his death, having been rendered impossible,

	

192 6

what he had told to another could not be given in evidence . Jan. 8 .

The dogs, of course, could not have been cross-examined, yet

	

REx

their master was permitted to detail in the witness box what

	

v.

they by their actions had told him.

	

WHITE

Some examples were given by counsel of evidence, admittedl y

competent, and which was claimed to be analogous, i .e ., hand -

writing, the results of chemical analysis, the information
supplied by the clock, and the like, but these examples only go

to shew that the law does not always follow analogies . Such

evidence, when admissible, is so because by the common experi-
ence of mankind its reliability has been ascertained . But that
even the best trained dogs of a breed noted for acute sense o f

smell, will, with unerring instinct, pick up the scent of a
criminal and not that of another, and by their actions tell a true MACDONALD ,

story of the route taken by him, is not a fact of general accept-

	

C .J .A .

ance. Nor can, I think, judicial notice be taken of a thing so
vague and liable to be erroneous ; neither can the evidence of a
person professing to be an expert give it the semblance of
dependable reality. It is not that I question the training an d
keen sense of smell of these dogs. I found my opinion on this :

that the admission of such evidence, is at best akin to hearsay
evidence, and that apart from this, it ought, on principle, to be
excluded on the ground that human life or liberty shall not b e
made to depend upon inferences to be drawn from the action s
of dogs. The use of such dogs may be of assistance to the polic e
to give them the cue to the identity of the offender, which, i f
obtained, may be followed up by conventional proof of guilt, bu t
evidence of the actions of the dogs themselves should find no
place in a Court of law.

I would set aside the conviction and sentence and order a ne w
trial .

MARTIN, J.A . : This is an appeal from the appellant's convic -
tion at the Vancouver Assizes on the 27th of October, 1925, for MARTIN, J .A .

the murder of one Frank Rosso in North Vancouver on the nigh t
of the 21st-22nd of June previous ; the only substantial ground
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COURT OF is the objection to the evidence respecting the conduct of two
APPEAL

bloodhounds which were employed by the police to track th e
1926

	

murderer . The learned trial judge ruled that in the circum-
Jan . S . stances before him a proper foundation had been laid for the

reception of that evidence and instructed the jury, in effect, tha t
it was for them to attach such weight to and draw such inference s

from it as they felt justified by their "own common sense an d

knowledge" after cautiously considering it in relation to th e

facts and "set of circumstances" that the Crown had weave d

together in support of its case of circumstantial evidenc e

against the accused : no objection was or could be taken to th e

charge if the evidence could be admitted at all, but appellant' s

counsel submits that evidence of this nature cannot be receive d

in the Courts of this country because, as I understand him, i t

was at best only hearsay, also too uncertain to place any reliance

upon, and contrary to precedent in our jurisprudence . So far

as this last ground is concerned though evidence of the precis e

kind before us has not been tendered in our Courts and therefor e

it has not been ruled upon either way directly, yet, in m y

MARTIN J .A .
opinion, when the cases are carefully examined in the light o f

their underlying principles they will be found to support th e

ruling of the judge now appealed from. The law of evidenc e

marches in progress with other laws and many mouths hav e

recently been opened and innocence vindicated thereby which

were closed by rules of evidence which sent the immortal Thoma s

More, ex-Lord Chancellor, to the block in 1535 (in a trial whic h

Lord Chancellor Campbell stigmatizes as a "murder" and "th e

blackest crime that has ever been perpetrated in England unde r

the forms of law" (Lives of the Lord Chancellors, 3rd Ed ., Cap .
33) and many more unfortunates since then, because they were

not permitted to testify in their own defence—a thing so shock-
ing that it seems incredible in the enlightenment of the presen t

day, and it is to the honour of Canada that it led the way in th e

great reform in this vital respect by the Canada Evidence Act

of 1893 .

When new agencies are employed in civil or criminal matter s

that create new conditions out of which new questions of evi-

dence arise (as, e .g ., in the case of the use of the telegraph, the
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telephone, the typewriter, the dictograph, the radio-telephone COURT O F
APPEA L

and radio-telegraph radio-photography, etc ., etc .) it is the duty
of the Court to consider such new questions upon sound prin- 192 6

ciples and not reject them merely because they have not or could Jan . 8 .

not have arisen before. As regards evidence in its general legal RE X

sense, there is to be found this observation in Best on Evidence,

	

v.

12th Ed., p . 6 :

	

WHITE

"The word evidence signifies, in its original sense, the state of bein g

evident ; i.e ., plain, apparent, or notorious. But by an almost peculiar

inflection of our language, it is applied to that which tends to rende r

evident or to generate proof . This is the sense in which it is commonl y

used in our law-books, and will be used throughout this work . Evidence ,

thus understood, has been well defined as,—any matter of fact, the effect ,

tendency, or design of which is, to produce in the mind a persuasion ,

affirmative or disaffirmative, of the existence of some other matter of fact .

The fact sought to be proved is termed the `principal fact' ; the fact which

tends to establish it, `the evidentiary fact .' When the chain consists of

more than two parts, the intermediate links are principal facts wit h

respect to those below, and evidentiary facts with respect to those abov e

them . "

Subject to appropriate exceptions and limitations in it s
application to special matters, this is an excellent practica l
summary of the basis upon which proof of criminality depends, mARTm,j.A .
and I note that it has been unanimously adopted by the Supreme
Court of Vermont in State v . Ward (1889), 17 Atl . 483, in a
case of a very similar nature .

The question before us may best be approached by first con-
sidering what is the attitude of our system of evidence toward s
propensities of animals, also alternatively called their disposi-

tions, qualities, natures, characteristics, habits, etc ., but I prefer

the word "propensities" as being the most comprehensive as wel l
as compendious and as most generally used and by the highes t
authority, e .g., by the House of Lords in Fleeming v . Orr

(1855), 25 L .T. Jo. 73 : it is thus primarily defined in th e

Oxford Dictionary :
"The quality or character of being `propense' or inclined to something ;

inclination, disposition, tendency, bent. . . . Disposition or inclination

to some action, course of action, habit, etc . ; bent of mind or nature."

On this point, as the books chew, there has been no uncer-
tainty for centuries, and from legal time immemorial our Courts
have not only received evidence to determine the propensities o f
animals and their probable and natural course of conduct o r

4
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.—

	

cumstances but have, especially in the case of dogs, taken
1926

	

judicial notice of the same in many aspects as the result of th e
Jan . 8 . age long "experience of mankind" with them. The examples of

REX

	

this are legion in the reported cases, but though it has becom e
v

	

necessary, apparently, to cite authorities in support of this prin-
WIIITE

ciple which is the foundation of my opinion, I shall confin e
myself to citing as few as possible out of the great many I hav e

readily found. Thus in 1 Hale, P.C., p . 430, it is laid down :
"If a man have a beast, as a bull, cow, horse or dog, used to hurt

people, if the owner know not his quality, he is not punishable, but if the

owner be acquainted with his quality, and keeps him not up from doin g

hurt, and the beast kills a man, by the antient Jewish law the owner was

to die for it, Exod . xxi . 29, and with this seems to agree the book of 3 E .

3 . Coron . 311 . Stamf. P .C. 17 . a. wherein these things seem to be agreeabl e

to law," etc .

In Mitten v. Faudrye (1625), Pop. 161, the King's Bench ,
in an action for damage done by a dog in chasing sheep, too k

cognizance of the nature and actions of dogs in that the owner ,

though present at the time, "could not withdraw his dog whe n

he would in an instant" as Crew, Chief Justice, put it, an d
MARTIN, a .A. Doderidge, J . said "the nature of a dog is such that he canno t

be ruled suddenly," and so the owner was excused for "an invol -
untary trespass of his animal ." In Mason v . Keeling (1699) ,

1 Id. Raym. 606 ; 2 Mod. 332 in an action for injury sus-
tained from being bitten by a dog, the same Court took
cognizance of the "great difference between horses and oxe n

. . . . and dogs" and said "the owner might not have had thi s
dog but one day or two before, and did not know of this fierce
nature," and so was not liable, but if he had reason to be aware
of the propensity he would have been liable had he not guarde d

against its probable and natural result, because "if the defend -

ants had known before, that this dog was of such a fierce nature "
he kept him at his peril . There has been no change in this vie w
down to the present day, the latest illustration being the recent
decision of the King 's Bench Division in Buckle v . Holmes on

4th December last, 95 L .J., K.B. 158 ; 42 T.L.R. 147 ; an
action for damages done to pigeons and chickens by a cat, and
the very interesting decision turned on the alleged differenc e
between the way the law regards the propensities and conduct
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and actions of cats and dogs, but it was held that no distinction COIIRT OF
APPEAL

could legally be drawn. Mr. Justice Shearman said, pp .

	

_
159-60 :

	

1926

	

"It has been well settled for hundreds of years that the dog is subject to

	

Jan . 8 ,

different principles of law from those applying to other tame animals.

In a ease in the year 1625 it was held that there was a difference between

	

REx

a dog and other kinds of tame animals . It is settled law—a very proper

		

v'
WHIT E

expression is used—that a man is not responsible for the unprovoke d

trespass of his dog	 It is equally held that if it is brough t

home to a man's knowledge that his dog has a habit, an acquired propensit y

for trespassing and pursuing game, then he is responsible on the doctrin e

of scienter. It is said that the law is different as to cats . I cannot find

any decision as to the propensities of cats, but, in my judgment, on e

cannot draw a distinction between a dog and a cat . "

Sankey, J. was of the same opinion and said, p . 161 :
"I believe that from the very earliest days the law of England ha s

divided animals into two classes. The first consists of animals like sheep

and horses, oxen, dogs, and, I think, cats, which the law assumes not t o

be of a dangerous character ; and, therefore, before the owner of such an

animal can be made liable, it must be shewn that that animal is a n

exception to its class, that it is accustomed to do mischief, and, therefore ,

unless the owner knows that, he is not liable for a first act . The second

class consists of those animals which have not been shewn to be harmles s

by nature, and there are numerous eases in the books with regard to such

animals . "

	

MARTIN, J.A.

The Court therefore, dismissed the appeal because the judg e
below was right when h e
"held that there was no evidence to satisfy him that the man knew tha t

there was any acquired vice of the eat over and above its ordinary

characteristics ; therefore, the action failed ." *

In the report of the same case in the Times L .R. supra, I note
that an appeal from this decision is contemplated but whatever
may be the result thereof '` it does not affect the point I a m
making, viz ., that the Court took cognizance, and received evi-
dence of what dogs and eats were "accustomed to do," i .e ., to
act in a proved state of facts, in furtherance of their propen-
sities, and in that same report it is stated that the judge below
based his judgment on the fact that "the roaming character of
cats was a recognized habit . " This method of proof is in pur-
suance of the recent decision of the Court of Appeal in Manton

v. Broclrlebank (1923), 2 K .B . 212, wherein evidence wa s
properly adduced to shew the propensities and conduct of strange

* It was dismissed (1926), 43 T.L .R. 369 .
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p. 217 :
1926

	

"I think the finding as to the natural disposition of horses proceed s

Jan . $ .

	

partly upon the evidence in the ease and partly upon general knowledge

	 such as the learned judge seemed to think was expressed in Lee v. Riley

REX

	

[(1865)1, 18 C .B. (: .s .) 72 2 ."

See also pp. 221-2, 224.
WRITE

Lord Justice Warrington, p. 227, thought the case was on e
which required specific evidence to prove the "propensity o f
horses turned out together to do any injury to each other," and ,

"seeing how common a thing it is to do" was not prepared to
assume the probability of injury in such circumstances, and h e
also pointed out that certain animals were more dangerous an d
would act differently in the "course of circumstances," which
would have to be shewn by evidence . Lord Justice Atkin also,

at pp. 231-2, considers the "natural propensity of horses and
cattle" and the "danger to be apprehended from contact wit h
other animals," and he cites approvingly the oft-quoted and
approved observations of Willes, J ., in Cox v . Burbridg e

(1863), 13 C.B. (N.s.) 430 at pp. 439-40, viz . :
"The distinction is clear between animals of a fierce nature, and animal s

MARTIN, J .A . of a mild nature which do not ordinarily do mischief like that in question .

As to the former, if a man chooses to keep them, he must take care t o

keep them under proper control, and, if he fails to do so, he is taken to

know their propensities, and is held answerable for any damage that may

be done by them before they escape from him and return to their natural

state of liberty. As to animals which are not naturally o f

a mischevous disposition, the owner is not responsible for injurie s

of a personal nature done by them, unless they are shewn t o

have acquired some vicious or mischievous habit or propensity, and th e

owner is shewn to have been aware of the fact . If the animal has such

vicious propensity, and the owner knows of it, he is bound to take suc h

care as he would of an animal which is free naturce, because it forms an

exception to its class . "

And Willes, J., at p. 441, went on to say :
"The important circumstance in this ease is, that the act was not in

accordance with the ordinary instinct of the animal, which was not shewn

to be of a mischievous disposition . . . . It comes round, therefore, to

the question, whether the owner is liable for an act of this sort done b y

an animal not of a naturally vicious character, and which is not foun d

to have been accustomed to commit such mischief ."

Again, in Read v. Edwards (1864), 17 C .B. (N.s .) 245, the

same learned judge said at p . 261 :
"It was proved at the trial that the dog which did the damage was of a
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peculiarly mischievous disposition, being accustomed to chase and destroy COURT OF

game on its own account, that that vice was known to its owner, the APPEAL

defendant, and that he notwithstanding allowed it to be at large in th e

neighbourhood of the plaintiff's wood, in which there were game ; so that

	

192 6

the entry of the dog into the wood, and the destruction of the game, was Jan . 8 .

the natural and immediate result of the animal's peculiarly mischievous

disposition, which his owner knew of, and did not control ."

	

REx

Those important expressions in principle so appropriate to WHIT E

the present case, and shewing that it is proper to admit evidenc e
to prove the "ordinary" results of the propensities of animal s
I shall refer to later.

There is a very interesting decision in Line v. Taylor (1862) ,
3 F. & F. 731, wherein evidence had been given respecting th e
alleged fierce disposition of a dog and the true meaning to b e
attached to his intentions when exercising "his habit of bound-

ing upon people," as Chief Justice Erie described it, and so

that the jury might have every assistance in determining tha t
point the Chief Justice, despite objection to the "experiment, "
allowed the dog to be brought into Cour t
"so that, he said, the jury might judge partly from their knowledge o f

dogs and their own observance of the animal in question, "

and after the jury examined it, freed of its chain and keeper at MARTIN, J .A .

their request, they found a verdict for the defendant . The
editors of the report draw attention to it, p . 733, as being " a
case worth noting" as one whereby the production of persona l
property in Court was held "material to the proper determina-
tion of the question in dispute . . . . in this instance	 in
the case of animals—[their] temper and disposition . "

In another earlier (circ . 1800) an experiment of a simila r
nature is recorded in Twiss's Life of Lord Chancellor Eldon ,
Vol. I ., p . 354 :

`'Lord Eldon : When I was Chief Justice of the Common Pleas (I did

like that Court!) a cause was brought before me for the recovery of a

dog, which the defendant had stolen in that ground (lying in the field s

beyond his house) and detained from the plaintiff its owner . We had a

great deal of evidence, and the dog was brought into Court and placed o n

the table between the judge and witnesses . It was a very fine dog, very

large, and very fierce, so much so that I ordered a muzzle to be put on it .

Well, we could come to no decision ; when a woman, all in rags, came

forward and said, if I would allow her to get into the witness-box, sh e

thought she could say something that would decide the cause. Well, she

was sworn just as she was, all in rags, and leant forward towards th e

animal, and said, `Come, Billy, come and kiss me!' The savage-looking
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COURT OF dog instantly raised itself on its hind legs, put its immense paws aroun d
APPEAL her neck, and saluted her . She had brought it up from a puppy . Thos e

words `Come, Billy . come and kiss me' decided the cause . "

Jan . 8 .
before the Court itself, of the instincts and consequent action s

REx

	

of animals and however the actions of the dog in this experimen t

WRITE may be regarded, whether as "ordinary instinct" (as it is calle d
by Willes, J ., in his judgment in the unanimous decision of the
same Court of Common Pleas in banco in Cox v . Burbridge ,

supra) or otherwise, they were nevertheless admitted as evi-
dence and as proof to demonstration. In Jones v. Owen (1871) ,
24 L.T. 587, the same Court recognized "the common knowledg e
of the tendency of coupled grey-hounds to rush" to the
"probability of injury . . . . to people lawfully using the
high road," and so held that they should have been kept in leash.
See also Worth v . Gilling (1866), L .R. 2 C.P. 1, and Osborn e

v . Chocqueel (1896), 2 Q.B. 109 .
Then in Flee?ning v . Orr, supra, the House of Lords in an

important decision made the matter still more clear in the cours e
of that decision that the owner of the dog in question, a fo x

MARTIN, J .A . hound, was not liable for his destruction of sheep because th e

evidence did not establish that the owner had "been aware o f
the mischievous propensities of the dog" and for all that
appeared to the contrary upon the record it might have been " a
dog of gentle habits " : the Lord Chancellor held, p. 74 :

"Blame can only attach to the owner, when, after having ascertaine d

that the animal has propensities not generally belonging to his race, h e

omits to take proper precautions to protect the public against the ill con -

sequences of those anomalous habits . "

This language clearly recognizes the admission of evidenc e

to establish what are the racial propensities and anomalou s

habits of a particular "race" of hound because they can only b e
established by evidence or judicial notice, founded upon th e
"experience of mankind" with the animals in question, to adop t
the apt expression employed in Filburn v. People 's Palace and

Aquarium Company (1890), 25 Q.B.D. 258, a case of damag e
by an elephant, wherein Lord Justice Bowen said, pp . 261-2 :

"People must not be wiser than the experience of mankind . If from the

experience of mankind a particular class of animals is dangerous, thoug h

individuals may be tamed, a person who keeps one of the class takes th e

risk of any damage it may do. If, on the other hand, the animal kep t

1926

	

This is an authority for admitting evidence of experiments
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belongs to a class which, according to the experience of mankind, is not COURT OF

dangerous, and not likely to do mischief, and if the class is dealt with by

	

APPEAL

mankind on that footing, a person may safely keep such an animal, unless

	

1926
he knows that the particular animal that he keeps is likely to do mischief ."

Lord Esher expressed himself to the same effect, adding the	
Jan. 8 .

interesting observation that an animal may change its class,

	

REX

despite its wild nature "by what may be called cultivation" and WHITE

this cultivation would obviously include the training of it s
natural propensities . This view was confirmed by the Court o f

Appeal in Marlor v . Ball (1900), 16 T.L.R . 239, wherein it

was applied to damage done by a zebra in captivity ; and in May

v. Burdett (1846), 9 Q.B. 101, the "mischevious propensities "
of a monkey were considered in relation to its being "an anima l
accustomed to attack and bite mankind" (pp . 110-1) and it wa s
laid down that the cause of action depended upon the "pro-
pensity of the animal, the knowledge of the defendant, and th e

injury to the plaintiff."

In Hudson v. Roberts (1851), 6 Ex . 697, wherein the
plaintiff was injured by a bull, evidence was adduced to prove
that the bull would attack anything red and consequently when ,

being driven along a highway, he saw the plaintiff wearing a MARTIN, J .A .

red handkerchief, he rushed at and injured him, the owner was
liable, the Court holding, per Chief Baron Pollock, p . 700, that
the evidence rightly adduced had established the fact that th e
owner of the bull must have known that the "character " of the
animal was such that in those circumstances he would act in a
manner that was dangerous to the public .

There is an instructive decision of the Full Court of Victoria,
Australia, to the same effect, in Scott v . Edington (1888) ,

14 V.L.R. 41, in very similar circumstances, of injury
to a pedestrian caused by driving "wild or bush cattle" along a

highway, the Court admitting "clear and unmistakable evi-
dence" to prove that such animals were of a class "likely to
attack passers-by on the highway."

The question of the admission of evidence of this natur e
arose sharply in the Queen's Bench Division in Brown v .

Eastern and Midlands Railway Co . (1889), 22 Q .B.D. 391 ,
wherein the trial judge (in an action for injury caused by a

horse shying) had excluded evidence to skew that the placing



horses, as well as the plaintiff's, to shy on the same day, but th e
1926 Divisional Court held that the evidence should have been

Jan . 8 . admitted and allowed the appeal, saying, p. 393 :
"If . . . this heap was of such a nature as to be likely to cause

REx

	

common horses to shy it was a public nuisance . Whatever, therefore,v.
WHITE chewed it to be likely to cause horses to shy was evidence for th e

plaintiffs ."

It is to be noted that in this case the action was brought by ,
and not against, the owner, and to succeed he had to bring
evidence to shew how horses were "likely" to act in th e
circumstances .

The propensity of animals before noticed to act differently a t
different times and in different circumstances, was also recog-
nized by the King's Bench Division in Barnes v. Lucille Limited

(1907), 96 L .T. 680, wherein evidence shewing how they would
be "likely" to act "ordinarily" or otherwise, was necessaril y
received in order to determine liability therefor ; the report i s
interesting but I shall not cite it because the decision wa s
approved by the same Court in Clinton v . .1 . Lyons d'' Company ,

Limited (1912), 3 K.B. 198, which is a more important on e
MARTIN, J.A.
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based on the propensity and nature of cats though Shearman, J . ,
in Buckle v . Holmes, supra, said he was unable to find a case of
that kind. In it the propensities and habits of cats in certain
circumstances came in question, arising out of injuries done t o
the plaintiff by the defendant's cat (which had kittens) when
the plaintiff was in the defendant 's tea shop. The case is of
special application to the one at Bar because in addition t o
evidence in general, that in particular of an expert witness o n
the habits of cats (and authoress of a work on the subject—the
"Book of the Cat") was admitted (pp . 199, 207) and she
deposed that (p. 199) :

"'Cats rearing kittens are inclined to be savage and in a vicious state ,
even if gentle otherwise . If such a cat smelt the dress of the plaintiff,

who had been carrying a dog, it might attack her, that is, if it was in a
vicious state, or had been frightened.' "

The evidence went to the jury on certain questions, the thir d
of which was :

" (3 .) Had the cat (to the knowledge of the defendants) . while rearing

kittens, a disposition to attack a dog in her neighbourhood and a perso n
holding a dog?"
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The jury answered this question in the affirmative ; the other
questions are not material to the present point . It is to be noted
that the observations of Bowen, L .J., in the Filburn case, supra ,

respecting the "experience of mankind" with animals, wer e
adopted, p. 207, and Bray, J., at p . 208, puts the question :

"Is a cat with kittens likely to do mischief to such a person according

to the experience of mankind? Was there any evidence to prove this ?

Miss Simpson stated that if a eat smelt the dress of the plaintiff, wh o

had been carrying a dog, it might attack her . "

And the learned judge proceeded to consider the evidenc e
relied upon to support the finding of the jury .

Now the importance of that case is that evidence was
admitted of the sense of smell in animals and what its effec t
upon their conduct would "likely be, " which is the exact poin t
before us .

Such is the law of England upon the subject and I find tha t
it is the same in the United States of America, as numerou s

cases testify, of which in general it is only necessary to cite a
few from the dozens of illustrations given in the text : books, e .g . ,
the unanimous decision of the Supreme (Appellate) Court o f
Massachusetts in Todd v . Rowley (1864), 90 Mass . 51, wherein
the Court at pp . 58-9, said :

"The objection to the evidence relating to the habits of the horse

subsequent to the time of the accident goes to its weight rather than t o
its competency. The habit of an animal is in its nature a continuous fact ,

to be shewn by proof of successive acts of a similar kind. Evidence having

been first offered to shew that the horse had been restive and unmanageabl e

previous to the occasion in question, testimony that he subsequently

manifested a similar disposition was competent to prove that his previou s

conduct was not accidental or unusual, but frequent, and the result of a

fixed habit at the time of the accident . Under the limitations prescribed a t

the trial, we think the evidence was admissible . "

That decision (and others of the same kind) was followed by
the same Court in Broderick v. Higginson (1897), 48 N.E . 269 ,
the Court saying (p. 270) :

"They are authorities, not only to the proposition that evidence of habi t
may be received in such eases, but that habits may be proved by evidenc e

of the frequent observation of particular instances .

The same rule prevails in New Hampshire—Folsom v . Con-

cord cf. (1896), 38 Atl. 209, where the Court held
(p. 210) that :

"The testimony of the witness relative to the behaviour of horses when

5 7
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COURT OF in near proximity to a moving train of cars appears to be the statemen t
APPEAL of a fact within his personal knowledge derived from experience ."
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And see, in Michigan, GW ormsdor f v . Detroit City Ry. Co .

(1889), 42 N.W. 1000, to the same effect.

The general principle of the law of evidence being thus, I

apprehend, established, the particular application of it to th e
case of the use of bloodhounds is thus set out in Wigmore o n
Evidence, Vol. I ., p . 226, par . 177 :

"The behaviour of the animal may be the result of an impression mad e

on some peculiarly strong sense by a casual outward event or human act,

incapable of being perceived by the human senses. The behaviour of a

horse in the vicinity of a concealed beast of prey is an instance of this .

The custom, in certain of our communities, of tracking fugitives by blood -

hounds, rests on a similar trait of those animals . It seems to be conceded

that evidentially the fact that a well-trained bloodhound of good breed,

after smelling a shoe or other article belonging to the doer of a crime, ha s

tracked to the accused, is admissible to shew that the accused was the doe r

of the criminal act. "

MARTIN, J .A.
of the Circuit Court that evidence of the nature now objected

to was properly admitted, and seeing that it is the earlies t
reported case that I have been able to find upon the exact point

I cite the concise judgment of the Court in full :
"It is common knowledge that dogs may be trained to follow the track s

of a human being with considerable certainty and accuracy. The evidence

in this case sheaved that a dog thus trained was, within a very short time

after the homicide, put upon the tracks of the person towards whom al l

the circumstances strongly pointed as the guilty agent, and that the dog ,

as if following these tracks, or `trailing,' went to the house of the

defendant . It was also in evidence by several witnesses that the tracks

found at the scene of the homicide were followed by them thence to th e

house of the defendant, being measured at various points along the route ,

and otherwise at each of such points identified as being made by the sam e

shoes as were the tracks at the place of the murder, and that the rout e

thus traced by them was precisely that taken by the dog throughout. On

this state of ease we are of the opinion that the fact that the dog, trained

to track men as shown in the testimony, was put on the tracks at th e

scene of the homicide, and, `taking the trail,' so to speak, event thence t o

defendant's house, where he, the defendant, is shewn to have been tha t

night after the killing, was competent to go to the jury for consideratio n

by them in connection with all the other evidence as a circumstance tendin g

to connect the defendant with the crime ; and, of consequence, that the

Jan . S .

ILE X

V.
WHITE

I have examined many cases to ascertain the soundness of thi s
proposition and in my opinion it is fully sustained .

Thus in Hodge v . State (1893), 13 South. 385, the Supreme
Court of Alabama unanimously affirmed, upon appeal, the ruling



XXXVII.] BRITISH COLUMBIA REPORTS .

	

59

Court committed no error in refusing to exclude it . The ruling of the COURT O F

Court on this point is the subject-matter of the only exception reserved . APPEA L

This being without merit, the judgment must be affirmed, and, a s

affirmed, the sheriff of Escambia county will execute the sentence of death

	

192 6

imposed thereunder, as prescribed by law on Friday, July 7, 1893,

	

Jan . 8 .

Affirmed . "

In Simpson v. Stale (1893), 20 South. 572, before the same

	

Rvg
Court, the appellant had been convicted of arson and the State WHITE

adduced evidence of his having been tracked by bloodhounds to
fasten the crime upon him. The report states, p. 573 :

"The owner of these dogs, which were known as `bloodhounds,' testified

	

.

that he had trained them to track human beings, and that they would not

leave a track of a person, after they had once been put upon it, to follo w

another track . "

No objection was taken to the admission of this evidence bu t
the trainer was asked by the defence, on cross-examination, if h e
had not trained other bloodhounds of the same blood or stock
which had left the trail of a man for that of a sheep ? and upon
this question being objected to by the State it was rejected and
the Supreme Court upheld that objection, saying, p . 574 :

"The test by comparison was not sufficiently certain to determine th e

reliability of the dogs employed here by reference to the qualities of the
other dogs ."

	

MARTIN, J.A .

It will therefore be noted that it was conceded that in prin-
ciple evidence of the use of the hounds was admissible.

In Pedigo v. Commonwealth (1898), 44 S.W.,143, the Court
of Appeals of Kentucky adopted the principle recognized in the

two preceding cases and held "after a careful consideration of
this case by the whole Court" (of seven judges) that the testi-
mony was competent after certain indicated requirements an d
tests had been complied with, saying, p . 145 :

"When so indicated, testimony as to trailing by a bloodhound may b e

permitted to go to the jury for what it is worth, as one of the circum-

stances which may tend to connect the defendant with the crime of which
he is accused. When not so indicated, the trial Court should exclude th e

entire testimony in that regard from the jury . "

The Court after weighing the evidence came to the conclusion ,
p. 146, that "in this case there was no testimony that . the dog had
been trained or tested," and therefore a new trial was ordered .
Out of the seven judges only one dissented on the ground that
the reception of the evidence was "an innovation upon all the
heretofore established rules of testimony," but he cites no
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authorities and his reasoning, e .g., that the decision of the Court
"will likely be to greatly promote the raising and training o f
bloodhounds or hounds that will be called bloodhounds," is wit h
all respect, not helpful, and the enunciation of the general prin-

ciple is confused with its application to particular and ever-
varying circumstances ; I am also, with respect, unable to follow

satisfactorily the speculative illustrations which he gives as
inducing him to take the view that "such evidence is entirely to o

vague and uncertain to be allowed to jeopardize the liberty of a
freeman" : his attitude towards the subject, is perhaps indicate d
by this concluding paragraph of his judgment, p . 148 :

"It seems to me that the use of the bloodhound properly belonged t o

the days of slavery, and of the bloody criminal code of the Dark Ages ;

and, inasmuch as the institution of slavery and the code aforesaid hav e

ceased to exist, the hound should be relegated to innocuous desuetude. "

I have given attention to this judgment because it is the onl y
dissenting one to be found in all the judgments of all the mem-
bers of the five Courts of Appeal that have considered the matter .

The next and fourth decision is State v. Moore (1901), 3 9

S.E. 626, a unanimous judgment of the Supreme Court of

North Carolina (five judges) wherein the principle of the thre e
previous cases was accepted while recognizing that it was th e

duty of the Court to guard against the danger of too much

importance being attached to it in application, and it was hel d

that in the inconclusive facts a proper foundation had not bee n
laid for the admission of the evidence . Upon the nature of dogs
in general and bloodhounds in particular, the Court makes ,

pp . 627-8, some observations very applicable to the case at Ba r

as hereinafter to be noted :
"It is a matter of common knowledge that there are many breeds of dogs

endowed with special traits and gifts peculiar to their respective kind,—

the pointer and setter take instinctively to hunting birds ; the hound to

foxes, deer, and rabbits,—but we know of no breed which instinctivel y

hunts mankind. Yet we do know that dogs are capable of running the

tracks of human beings, and is frequently evidenced by the lost do g

trailing his master's track long distances and through crowded streets, an d

finally overtaking him ; which demonstrates the further fact that some

distinctive peculiarity exists between different persons which can be

recognized and known by a dog. And it is a well-known fact that th e

bloodhound can be trained to run the tracks of strangers, and in this

the training consists only in being taught to pursue the human track .

The gifts or powers or instincts being already inherent in the animal, he
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is induced to exercise them under the persuasive influence and protection COURT of

of his trainer or master . Once trained in this pursuit, we must assume APPEAL

that his accuracy depends, not upon his training, but upon the degree o f

capacity bestowed upon him by nature. Experience and common observa-

	

192 6

tion shew that among dogs of the full blood and full brothers or sisters

	

Jan . 8 .

one or more may be highly proficient, while others will be inefficient ,

unreliable, and sometimes worthless . . . . Apply common knowledge

	

REX

and experience, of which the Court is justified in taking notice, in

	

v '

The result of that consideration has been already stated and ,
if I may say so, I am in entire accord with it on the facts a s
reported.

The fifth decision is Brott v. State (1903), 97 N.W. 593, a
unanimous judgment of the Supreme Court of Nebraska affirm-

ing in effect, the said principle with proper safeguards and
limitations, viz . :

"The Court [below] received as evidence of guilt the fact that blood -

hounds, after being taken to the place where the crime was committed ,

appeared to trail the burglar to defendant's house. The competency of thi s

evidence is the only question necessary to consider in disposing of the case .

The conduct of the dogs was, perhaps, rightly received, in connection with
MAaTIa, J .A .

an admission made by Brott, as evidence tending to prove that he com-

mitted the crime charged in the information ; but it was also received as

proof of independent crimes which the state brought to the attention o f

the jury, and to which the admission did not relate . The only evidence o f

these independent crimes was the inference afforded by the conduct of th e
dogs . If such evidence is incompetent, the conviction cannot stand . "

The Court then proceeded to discuss the subject and circum-
stances and held that the mere evidence of the conduct of the
bloodhounds alone was not admissible to connect the accuse d
with said independent crimes "under circumstances disclosed
in the present record" and held, apparently, that in general th e
Court would not upon the evidence of the conduct of a blood-
hound "standing alone . . . sustain a conviction ." The
judgment is, with respect, somewhat confused and inconsequen t
but if the opening distinction made on the point of the "inde-

pendent crimes" is kept in mind it is not self-contradictory : the
head-note is, however, clearly erroneous, as being too loosely and
broadly stated. But whatever may be said of the reasoning o r

tone of the judgment it unquestionably recognizes the corn-

WmT E
connection with the evidence, to the case at bar, we are led to conside r

whether there is any evidence tending to shew that Brinson ' s dog pursued

either one of the tracks made upon the premises at the time of th e

commission of the crime."
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petency of the evidence in principle while placing limitation s

and safeguards upon its application in practice to meet th e
1926

	

circumstances of the particular case .
Jan . 8 . Before turning, in the light of the foregoing decisions, to th e

facts before us it is not out of place to cite from standar d

encyclopedias, to which, as the cases shew, the Courts resort fo r

common information derived from the experience of mankind

respecting the racial propensities of animals and particularly

dogs. Thus in the Encyclopedia Britannica, 9th Ed ., in the

article "Dog," Sec . IV., Hounds, it is said :
`"The bloodhound is remarkable for the acuteness of its scent, it s

discrimination in keeping to the particular scent on which it is first laid ,

and the intelligence and pertinacity with which it pursues its object to a

successful issue . These qualities have been taken advantage of not only i n

the chase, but also in pursuit of felons and fugitives of every kind.

According to Strabo, these dogs were used in an attack upon the Gauls .

In the clan feuds of the Scottish Highlands, and in the frequent wars

between England and Scotland, they were regularly employed in trackin g

fugitive warriors, and were thus employed, according to early chroniclers ,

in pursuit of Wallace and Bruce. The former is said to have put the

Sleuth-hound, as it was called, off the scent by killing a suspected follower ,

on whose corpse the hound stood,

MARTIN, S .A . `Nor farther moved fra' time she found the blood . '

For similar purpose captives were often killed . Bruce is said to have

baffled his dogged pursuer as effectually, though less cruelly, by wadin g

some distance down a stream, and then ascending a tree by a branch

which overhung the water, and thus breaking the scent . In the histories

of border feuds these dogs constantly appear as employed in the pursui t

of enemies, and the renown of the warrior was great who,

'By wily turns and desperate bounds ,

Had baffled Perey's best bloodhounds . '
In suppressing the Irish rebellion in the time of Queen Elizabeth, the Ear l

of Sussex had, it is said, 800 of these animals accompanying the army ,

while in later times they became the terror of deer-stealers, and for thi s

purpose were kept by the Earls of Buccleuch so late as the 18th century ,

and even at the present time their remarkable power of scent is occasion -

ally employed with success in the detection of murder . The Cuban blood -

hound is of Spanish descent, and differs considerably in form from th e

English variety, having small, though pendulous ears, with the nose mor e

pointed, and with a more ferocious appearance. Its employment in th e

capture of runaway slaves, and in the cruelties connected with th e

suppression of negro insurrections, has brought the animal into the evi l

repute which more properly belongs to the inhuman masters, who thu s

prostituted the courage, sagacity, and pertinacity of this noble dog t o

such revolting purposes. "
In Chambers 's Encyclopaedia it is said to be "A variety of

IBE X
V.

WHITE
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and particulars similar to those above quoted are given .

Popular misguided prejudice against a certain race of animals

	

192 6

can have no place in questions of evidence and there ought to be Jan . s .

the same disposition to listen to facts favourable to an animal

	

REx

as unfavourable. Who would, e .g ., be disposed to close his ear
WHITE

to facts deposed to by the monks of St . Bernard testifying t o

the racial propensities and actions of their famous breed of dog s

long preserved and trained in their celebrated hospice (founde d
in the eleventh century) which breed is "remarkable for hig h
intelligence and use in rescuing travellers from the snow" —
Encyclop edia Britannica, 11th Ed .

From the evidence before us it appears that two hounds wer e
jointly employed to discover the murderer and concerning their
special training and capacities there is evidence much stronge r
than is to be found in any of the cases cited. To begin with, th e

hounds come from the kennel of and were trained by an office r

of justice, provincial constable Douglas C . Campbell in Van-
couver, aged 34, who has been keeping bloodhounds since h e
was 8 years old, and the animals in question, two bitches, have MARTIN, J .A .

been kept inclosed and trained for the sole purpose of trailin g

human beings, the older one for five years and the younger for

over three years, and were never allowed out unless for trackin g
or trailing in the course of which they have been employed i n
twenty-one to twenty-seven cases ; and as the result of his long
experience with animals of this class in general and of these tw o
hounds in particular, the witness, their owner and trainer ,
testified that they were able to trail human scent unerringly and
having once been put upon a certain human trail in certain cir-
cumstances would not abandon it till it failed unless they wer e
called off . In this case he came with his hounds upon the scen e
of the murder within a few hours thereafter, not more than nin e
probably, but in any event so soon that some of the bloodstaine d
footprints of the murderer in his victim's house were still (lam p
upon the carpet, and from them and from the axe used by th e

murderer and the carpet with the said blood imprint, both th e

blood scent and the proper human scent were available and upon

them the hounds were laid and they followed up the trail first
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the proper or personal human scent of the person who had made
1926 them, and persisted in this line of conduct in the ordinary way

Jan . 8 . by back-tracking, etc ., to "straighten out on the actual scent" o f

	

REX

	

their quarry with unerring certainty : in this instance, as the

	

v.

	

witness who accompanied them throughout testifies, all the con -
WHITE

ditions were unusually favourable. He describes in great detail ,

and in a manner not shaken at all by cross-examination or fre-
quent searching questions by the Court, the way in which th e

murderer's trail was "worked" and followed by the hound s

under his supervision for several hours, from the time th e

murderer lurked in the bushes in the vicinity of the crime to

when he finally took to the water at a certain wharf on Burrar d

Inlet after he had achieved his object . The most significant fact

was that this continuous and identical trail of the murdere r

beginning and ending upon a fresh hot scent, led to and from

the house of the accused's brother near by, and it is admitted

that the accused was at that house that night, his brother sayin g

that he came there "around eleven" o'clock and wanted to get

his canoe and that he went with him to the said wharf, shewe d
MARTIN, J .A .

him where it was, gave him a paddle and saw him depart, an d

the hounds trailed the murderer to that same wharf and admitte d

point of departure on the said hot scent, which in the circum-
stances is the same as bringing it to his very door. The trainer

swore positively and repeatedly that these particular animal s

would and did cling to a human scent, e .g. :
"You put them on a scent once and they will stay on that scent fo r

days as long as you don't pull them off and put them on some other scent .

"Will they change? No, never will . They take one party or one person

and they stay right on him. I had them out for three days on one scen t

straight and they stayed on to it . "

And, in answer to a juror :
"You are able to say that that was the same person that took bot h

tracks? Yes, the dogs would not take another scent . They were taking

the one scent.
"The dogs arrived there at the store and they got the scent of the person

who presumably committed the murder coming down the lane way and th e

dogs couldn't have the scent of his tracks to the store after they got the

scent? Yes, they could then . They get one scent and they follow that on e

scent right straight through . If you travel all day in different parts of thi s

Court House and went out of this door and travelled around and came in

the other door I would follow you around wherever you were and back and
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forward until I got you straightened out . What I mean, got you really COURT OF

hot, and then I start to run"

	

APPEA L

"To counsel : All the scents [here] were made by the same person ."
1926

The witness had already testified that he had at the start,
Jan . S .

laid the dogs on to a "fresh hot scent . "

If there is any truth in this evidence, and it is wholly uncon-
tradicted, then it must have been of weight with the jury

because it fits in exactly with the case of circumstantial evidenc e
put forward by the prosecution, as is shewn by the plan produced
of the locality, and by the lengthy examinations of said witnes s

and others which it is unnecessary to cite further .

It will thus be seen that, to an unusual degree, what the
House of Lords, supra, calls the "racial propensities " of these
two hounds have been put to the test and demonstrated in actua l

performance, according to their ostensibly reputable trainer ,
after having also had the further advantage, likewise to a n

unusual degree, of what Lord Esher, supra, in the Filburn case ,

happily calls the "cultivation" of that very remarkable racial

propensity. With every respect to contrary opinions, I a m

unable to see upon what principle such evidence is to be wholl y
rejected from consideration by the jury instead of permitting MARTIN, J.A.

them to consider it, after due caution, quantum valebat ; in no

reported case has the suggestion been made that it is in any wa y
in the nature of hearsay or akin to it, but on the contrary th e
whole trend of the authorities cited is that it is to be regarded a s
primary evidence of actual and relevant occurrences in pursu-
ance of established propensities possessed by a peculiar race o f
animals ; what in fact, Willes, J ., supra, in the Read case, calls
"the natural and immediate result of the animal's peculiar
. . . . disposition," which, be it good or bad, can unques-

tionably be given in evidence, and there can be no distinction
in its competency in civil or criminal trials because if it is
admissible, as it unquestionably is, to fix civil responsibility i t
must also be admissible to fix that which is criminal for, as th e
opening words in Roscoe's Criminal Evidence, 14th Ed., p . 1 ,
says, "[the] general rules of evidence are, at common law, the
same in criminal and civil proceedings ."

Much was said about the danger of admitting evidence of thi s
5
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COURT OF nature, but the first answer to that is, that if it is accompanie d
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by appropriate safeguards, such as cautions and warnings to th e
1926 jury, there is no real danger, and our rules of evidence recognize

Jan . 8. certain classes of testimony, such as that of young children ,

	

REX

	

informers and accomplices, which are not thought proper to be

	

v.

	

allowed to go to a jury without cautionary instruction because
WHITE of the danger of undue weight being attached to them, but tha t

is never a reason for their total exclusion : see Rex v. Beebe

(1925), 19 Cr. App. R . 22 ; 41 T.L.R . 635, wherein the Court

of Criminal Appeal decided that though it was the duty of th e
trial judge to warn the jury of the danger always of convictin g
upon the uncorroborated evidence of an accomplice nevertheles s
it was within the legal province of the jury to do so if they fee l

so disposed in the circumstances before them ; the evidence

being competent the weight of it is for the jury, and hence it i s
the "duty of the judge to tell the jury that they may if they
please act on the uncorroborated testimony of an accomplice . "
As to young children the Court of Criminal Appeal in Englan d
lately held in Rex v. Marshall (1925), 18 Cr. App. R . 164, that

MARTIN, J .A .
where the evidence of young children is under consideration a
"clear and full warning about the nature of that evidence shoul d
be given to the jury." The second answer is that the Court mus t
also avoid the equally grave danger of being over-cautious an d
thereby rejecting reasonable evidence which would enable th e
guilty to escape that just punishment which is necessary for th e
protection of the public. So while the Court is at all time s
sensible of the necessity to see that no unlawful means ar e
employed in the detection of the guilty yet, on the other hand ,
to exclude evidence of this description might well have the effec t
of preventing the vindication of the innocent because, e .g., it i s
a well known device of criminals to employ the tools or weapon s
of an innocent person and leave them by the corpse or otherwis e
at the locus so as to divert suspicion from themselves, and ye t
by the similar use of such specially trained hounds as wer e
employed in this case the truth would be made manifest and th e
real criminal brought to justice . Moreover it must not be
overlooked that the conduct and actions of animals are not sub-
ject to suspicion of fabrication owing to bias, interest or other-
wise, because they are the result of innate racial propensities,
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more or less highly trained or "cultivated" as the case may be, COURT OF
APPEAL

and of corresponding value . If, by way of illustration, the
owner and trainer of these very animals had been suspected of

	

192 6

this crime and they had been laid on a fresh hot scent which led Jan . 8 .

them to his door, can it be seriously suggested that their conduct

	

REX
was of no evidentiary weight against him ?

	

v .

The following observations in that high authority, Taylor on WHIT E

Evidence, 11th Ed ., Vol. I ., pp. 1-2, upon the general principle s
of evidence and the practical application of them are most
appropriate to the question before us :

"None but mathematical truth is susceptible of that high degree o f

evidence called demonstration, which excludes all possibility of error . In

the investigation of matters of fact such evidence cannot be obtained ; and

the most that can be said is, that there is no reasonable doubt concernin g

them. The true question, therefore, in trials of fact is not, whether it is

possible that the testimony may be false, but whether there is sufficien t

probability of its truth ; whether the facts are proved by competent and

satisfactory evidence . . . . By satisfactory evidence, which is some-
MARTIN' J 'A '

times called sufficient evidence, is intended that amount of proof which

ordinarily satisfies an unprejudiced mind beyond reasonable doubt . The

circumstances which will amount to this degree of proof can never b e

previously defined ; the only legal test of which they are susceptible i s

their sufficiency to satisfy the mind and conscience of an ordinary man ;

and so to convince him, that he would venture to act upon that convictio n
in matters of important personal interest . Questions respecting th e

competency or admissibility of evidence are entirely distinct from thos e

which respect its sufficiency or effect ; the former being exclusively withi n

the province of the Court ; the latter belonging exclusively to the jury . "

For all these reasons therefore, and upon the authorities cited ,
I am of opinion that the learned judge below both properly
admitted the evidence and discharged the duty of duly caution-

ing the jury thereupon and so the application for a new tria l
should be refused and the appeal dismissed upon all grounds .

GALLIHER, J.A. agreed with MARTIN, J.A . OALLIHER,
J.A.

McPIIILLIes, J.A. : In my opinion the evidence introduced
of the use of bloodhounds to in some way aid and assist th e
Crown in fixing guilt upon the accused was the introduction of
illegal evidence . No precedent was cited to admit of the intro- MOPHILLHrs ,

J.A.
duetion of such evidence and I am not aware of any cases
approving of any such evidence being led in a criminal trial an d
especially in a capital case. I can find no case in England nor
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COURT OF am I aware of any case in Canada, or any other part of th e
APPEAL

Empire. I am aware that there have been cases where a dog

	

1926

	

has been brought into Court when it was a case of dispute d
Jan. 8 . ownership . Undoubtedly a dog knows his master and what a

	

RFx

	

dog would do under certain circumstances might be some evi -

	

v .

	

deuce. The dog would ordinarily at least go to his master whe n
WRITE

called as against remaining with any other person, yet thi s
would not in all cases, perhaps, be absolute evidence as to who
was his master. He might go to one who had trained him in

preference to his master. Some people have great influence ove r

dogs. It would certainly be perilous indeed that the life of a
man should be taken, a man sent to the gallows upon evidence
of what bloodhounds did under certain circumstances such as
tracking the accused man by scent from the scene of the murde r
to his home or some place he was known to be, subsequent to the
murder. The introduction of the evidence would impress th e
jury with the belief that the Court lent the weight of it s
authority to the value of such evidence, and for aught one could
tell it might be the turning point in the minds of the jury and
upon that evidence the accused would be convicted . It would be

McPHTTJiPS, a terrible thing that any such miscarriage of justice should tak e
J.A.

place, and that may have been the case here. You cannot look
into the minds of the jury, they give no reasons, they bring in a
bald verdict (that they must do under the law), therefore a s
always, the Courts must be vigilant at all times and careful
that no evidence goes to the jury that is evidence illegal in it s
nature . I have no hesitation, with the greatest respect to al l
contrary opinion, in coming to the conclusion that the evidence
adduced by the Crown relative to what the bloodhounds di d
under the circumstances detailed was not evidence that shoul d
have been admitted. It was plainly illegal evidence an d
prejudiced the accused at the trial, it assuredly would influence
the jury. Sir Charles Fitzpatrick, then Chief Justice of
Canada, in Allen v . The King (1911), 44 S.C.R. 331 at p. 341

said :
"On the whole I am of opinion that the appeal must be allowed, th e

conviction quashed and a new trial directed, on the ground that importan t
evidence, which, in the circumstances, was inadmissible, was put in by th e
Crown and this evidence may have influenced the verdict of the jury an d
caused the accused substantial wrong 	
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It was pressed upon the Court at this ~3ar that there COURT OF
APPEAL

was authority in some of the States of the Union (United State s

of America) for the reception of the impugned evidence admitted
in this case and reference was made to the cases . I take occa-
sion to refer to one of the cases—Pedigo v. Commonwealth ,

Court of Appeals of Kentucky (1898), 44 S .W. 143, where it

was held by a majority of the Court that trailing by a blood-
hound is admissible where it is shewn that the dog has bee n

trained and tested. Mr. Justice Guffy, however, dissented from

that view and I may say that the reasoning of that learned judge
appeals to me more than the judgment of the majority, and
here follow some excerpts from Mr . Justice Guffy's judgment,
which I consider to be reasoning very much in point for the
absolute exclusion of any such evidence, reasoning that I
approve and adopt :

"It is now proposed to use the hound, not to capture a fugitive, but t o

ascertain or furnish evidence to convict some citizen of crime . It seems to

me that this new use of the bloodhound is a radical departure from th e

former purposes for which they were used ; but, whether this be so or not ,
it seems to me that neither the life nor liberty of a citizen should be taken

away or even jeopardized by the mere fact that some person testified that

the hound was well trained to track human beings, etc ., and that he had

trailed the accused from the scene of the crime to the habitation of th e

accused, or until he came upon the accused party. There is danger that

the effect of the majority opinion will likely be to greatly promote th e

raising and training of bloodhounds, or hounds that will be called blood -

hounds . It is a well-known fact that the owners of hounds, as well a s

other property, usually hold such property in high esteem ; and, as the

owner or trainer of hounds will be engaged in the business for pay, it wil l

be greatly to their interest to always have well trained hounds . In fact ,

I presume there will be none but trained and expert hounds in a few years ;

at least such will be the opinion of their owners, for it would be utterl y

useless to have any other sort . It is common tradition, and doubtles s

believed by quite a large number of persons, that bloodhounds are capabl e

of wonderful feats of trailing. In fact, the many wonderful stories tol d
of the achievements of bloodhounds (mostly in the imagination of thos e
originating them) have instilled into the minds of quite a number o f

persons such wonderful notions of the unerring, if not infallible, knowledge

and intelligence of the hounds, that the fact that the hound said that a

certain person had lately been at the place where the crime was committed

would be the most conclusive proof that could be produced 	

The trailing of the hound, if evidence at all, must be upon the suppositio n

that he took the track at the scene of the crime, and followed it ; but th e

defendant has no chance to inquire of the hound how far from the plac e

did he really find the trail, or did he cross any other or find any others.

192 6

Jan. 8.

RE X
V.

WHITE

MCPHILLIPS,

J .A .
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COURT OF If a person was testifying to having tracked the defendant from or about
APPEAL the place, he could be cross-examined upon that subject to know whethe r

	

1926

	

there was any other track, and which appeared to be the freshest, and the

size, and whether the trail he was following crossed or fell in with other

	

Jan. 8 .

	

trails. Not so with the dog. He has had his say, and left . There i s

another familiar rule of law, that A, a witness, will not be allowed to

	

REx

	

testify that B told him that he saw the defendant at the place, or that h e

WHITE trailed him or saw him going from the scene of the crime ; but it seems to
be contended in this case that A may tell what the dog said about it . A
person may be murdered in a highway or road that is rightfully travelle d

by numerous persons . Twenty-five or fifty persons may have passe d

within less than a dozen hours, and, upon the discovery of the crime, a
bloodhound may be brought there ; and, if he has any of the attribute s
which he is generally credited with, he will certainly find some trail, an d

land somewhere . Would it be right to allow that fact to be proven against
the party accused of the murder ? If such evidence be admitted, it seem s
to me that a man might in fact be hung without any other evidence than
the mere fact that the bloodhound was proven to have taken up the trai l

at the scene of the murder, and followed it to the house of the defendant .

MCPxILLIP6,
Such evidence must tend to establish his guilt, else it could not b e

J.A. admitted ; and, if the jury upon such evidence found him guilty, how

could this Court reverse? It will not do to say that the jury will not

convict a party upon such testimony . As matter of fact and common

history, some party is very likely to be suspected of the crime, and, afte r

suspicion to a greater or less extent permeates the community, but little

additional evidence is required to convict the accused ; especially if he b e

defenseless or destitute of friends and facilities for making a defence . "

I would quash the conviction and a new trial should, in m y
opinion, be directed, in that evidence was improperly admitte d

not being according to law which may have operated prejudi-
cially to the accused, and further in my opinion unquestionably
substantial wrong was thereby occasioned the accused on th e
trial .

MACDONALD, J .A. : I agree with the conclusion arrived at by
the Chief Justice and my brother McPHILLZ ps . The point has
apparently not been considered by our own or the English
Courts, and in view of that lack of authority and the need o f

caution in making innovations, and because I do not think soun d
MACDONALD, principles support it, I would reject this evidence as inadmis-

J .A .
sible. I do not rest my opinion necessarily on the ground that it
is secondary evidence . The Court accepts what in a sense may
be regarded as secondary evidence, as for example, the record s
made by inanimate instruments, such as the thermometer . A
witness testifies to the temperature because the thermometer
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tells him what it is . That is accepted because its accuracy ha s
been so thoroughly established that its record can be accepte d
without question. There are no uncertain factors . To allow a
witness, however, to state the interpretation he places on th e
actions of a dog, under given circumstances, where there mus t
be with our present knowledge, at least some unknown factor s
controlling those actions, would, I feel at this stage, at al l
events, be a dangerous innovation, and one which should not be
permitted .

New trial ordered, Martin and Galliher,

JJ.A., dissenting .

MUNN v. HAAIITI .

Contract—Marriage—Breach of promise—Correspondence between partie s
before seeing one another—Money sent plaintiff by defendant—Plaintiff
goes to defendant's locality—After seeing him for two days leaves hi m
and commences action.

The plaintiff, who lived in England, commenced correspondence with th e
defendant, who was a miner in the Portland Canal District, through

the medium of a mutual friend who at the time was in England .

Shortly after the plaintiff came to Canada and stayed for about on e

year in Hamilton, Ontario, where the correspondence continued with a

view to matrimony. Photographs were exchanged and the defendan t

sent her money . She then went to Hyder, Alaska, where she met th e

defendant. They stayed together there for one day and then went t o

Stewart . The defendant had a house in the course of construction an d

he wanted to defer marriage until the house was finished . On the day

following their arrival in Stewart he went to his mines and on hi s

return the next day he found the plaintiff had gone to Vancouver .

Shortly after she brought this action .

Held, on the evidence, that there was a promise to marry which was

accepted but it was one from which either party could withdraw, and

the action in its present form as claiming breach of promise canno t

succeed.

Held, further, on the alternative plea for expenses in coming to the

71
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defendant on the chance of their suiting each other and the pecuniar y

loss thus occasioned, the plaintiff may be entitled to such sums as are

shewn to have thus arisen, and subject to counsel's submission, an

application will be heard for amendment of the pleadings to respon d

to the evidence in this regard .

ACTION for breach of promise of marriage . The facts are set
out fully in the reasons for judgment . Tried by Momrisox, J .
at Vancouver on the 27th of February, 1925 .

J. A . Campbell, for plaintiff.
Ghent Davis, for defendant.

6th April, 1925 .

MORRISON, J. : This is an action for breach of promise of
marriage. There seems to be an old deep-rooted feeling agains t
actions for breach of promise of marriage and that parties t o
such contracts should not be encouraged to invoke the aid of th e

Courts ; if they do, then they should only in a proper cas e
receive special damages or, loosely put, out of pocket expenses .
Such a lawsuit being, as one eminent writer puts it, a contra -
diction in terms and very often employed as a medium of black -
mail. There is an aversion to placing a money value on lac k

of wisdom for it is impossible to love and be wise or it may b e
that the ordeal to which a defendant in such action is subjecte d
before the derisive gaze of an incurious concourse of spectator s
(who unfortunately will not treat such a trial as the tragedy i t
is, but as a comedy, which it is not) is sufficient punishment .

Several attempts have been made in England to abolish th e

action altogether. The last, upon which I am able to lay my
hands, was the Bill introduced by Sir Farrar Herschell (after -
wards Lord Chancellor) in 1890 which received the support o f
such men as the late Lord Bryce (then Mr. Bryce) . But the
Bill did not reach its second reading . Nevertheless a promis e

to marry, if accepted, is an executory contract and is subject t o
the usual law of contract upon breach of which the injured part y
may in an action at law recover damages . There are engage-
ments which should be viewed as sacred as the marriage tie
where during their pendency relationships spring up and con-

tinue whereby the parties belong to each other, to the extent tha t
the chance of any other suitor is eliminated—and under whic h

MORRISON, J .

192 6

April 6 .
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the woman grows to maturity and foregoes the conventions and Moaalsox, J .

opportunities which would enable her to make provisions for
her future matrimonial or self-supporting welfare . To have an
engagement of that kind broken, without just cause, is a matte r
of such gravity that exemplary damages would of course b e

given by any tribunal whose aid is sought. This is not an

engagement of that character . There undoubtedly was the
promise to marry which was accepted and from which either
party might withdraw even capriciously . The engagement or
contract was broken or called off. The question to be determined

is, which one of the contracting parties committed the breach ,
the severance, the calling off.

The plaintiff, who stated she had reached the age of 25 years ,
had been, up to the time of her departure from England, a

typist in London from the time she was sixteen . She becam e
acquainted in England with a married couple by the name o f
Bassit. Bassit had lived in Seattle for a few years and ther e
he met and became on friendly terms with the defendant, wh o
has for some time been engaged in prospecting and locatin g

mineral claims on mountain tops in the region of Portlan d
Canal, near Stewart . Whether his then living on the sky-line ,
as it were, caused it or not, it does seem he was an easy mark
for those requiring small loans. He was living there and thus
engaged when the plaintiff was living in London . They had

never met nor had ever heard of each other until, through th e
medium of the Bassits, a long distance acquaintance was formed .
Formal correspondence was commenced, supplemented doubtles s
by representations by the Bassits, and in a comparatively shor t
time the plaintiff and they arrived in Canada which fact wa s

duly communicated by wire to the defendant in Stewart . The
party proceeded to Montreal where they remained for a few
weeks and receiving no speedy open-armed reception from th e
defendant they proceeded to Hamilton, Ontario, where th e

plaintiff deemed it advisable to secure , employment. They

remained in that city for something like a year during whic h

time the correspondence increased in volume containing recip-

rocal protestations of the deepest love and affection. The

defendant, a native of Finland, was apparently desirous of

1926

April 6.
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V.

HAAIIT I

Judgment
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marrying "an English girl ." Photographs were exchanged,
accompanied by the usual conventional apologies as to their

shortcomings in not doing justice to the original model . From

this mass and mess of letters written with one exception i n

handwriting difficult to decipher in most parts, I am driven t o
search for the promise upon which this action is based and a
breach of which is alleged. I confess lack of endurance sufficien t
to enable me understandingly to read all the letters . Mr. Davi s

admitted it took him five hours to do so, but he is a young man.

The plaintiff has displayed commendable foresight and care

in preserving those received by her . The defendant has not

exhibited the same regard for the love missives received

by him, with one exception to which I have referred, as not hav-
ing been in handwriting, but typed and which was written from

Hamilton upon receipt by the plaintiff of a letter from th e
defendant in which he says he had received several anonymou s

letters evidently mailed on the train, casting aspersions upo n

the plaintiff's previous life. The plaintiff, not knowing doubtles s

exactly how much the defendant knew along these lines, wrot e
him very frankly about a certain association with a marrie d

man in London. The defendant disclosed compendiously th e

effect upon him of this acknowledgment of a platonic episode,

through the medium of an old Finnish proverb of Viking origi n

which holds that "A boat that has been on the water some
distance is safer than a brand new one," and so he continued hi s

amatory protestations . Throughout his letters, he employs

expressions, the first use of any one of which should have enable d

a woman of refinement or delicacy to visualize the man with

whom she was contemplating such a serious step as marriage .

In the meantime, certain sums of money were remitted to he r

by him to be expended in various ways as for the furthe r
preservation of her teeth, for the purchase of articles of house -

hold requirements and incidentals. In due course, she arrive d

a little after midnight at Hyder which seems to be the boat -

landing for the settlement of Stewart, some few miles distant ,

and there met the defendant for the first time. Whether they

came up to each other's preconceived ideas or ideals it is difficul t

to determine . The condition of his alleged fortune undoubtedly



XXXVII.] BRITISH COLUMBIA REPORTS .

	

75

appealed to her . Can the same be said of his person? They xoRRISON, J.
remained in the same room at a small hotel at Ryder that night

	

192 6

under the protest of the plaintiff, as she asserts. Both admit April 6 .
there were manifestations of affection solely of an extraneou s
nature and so the night was passed agreeably enough. Next day Muxx

at their hotel suite at Stewart, which he had engaged for her TA.AIITI

reception, there was, in the euphonious words of an old Frenc h

philosopher, "amorous congressive familiarity " on defendant' s
part, which is now sought to be urged as "evidence of an attemp t
to satiate a wanton appetite ." It appears that he did not unduly
press his overtures and ceased when requested . There is n o
evidence which satisfies me that he used any force or, what I
should term, an unexpected exhibition of ardour having regar d
to the reason, as disclosed by the correspondence, why the
plaintiff was there at all. As the defendant's new house was
in the course of erection, he suggested that their wedding b e
postponed for a few days, when they would combine that cere-
mony with a housewarming. He was obliged that first day to
proceed to his claims up the mountain side to look to some matter
of necessity concerning his development work ; leaving her in

Judgment
care of the matron of the hotel. Upon his return the next
evening, I think it was, he found the plaintiff had taken th e
steamer on its return trip. Shortly after arriving in Vancouver ,
she instructed a solicitor and this action was commenced. Para-
phrasing his letters, he repeatedly tried to make it clear that i f
they did not like each other upon a full view and inspection tha t
the engagement could be ended and that he would do the righ t
thing by her. This sketchy outline of the evidence adduced a t
the trial may suffice to give a fair idea of the salient facts .

The defendant has expressed his willingness to adhere to th e
bargain and disclaimed any intention of withdrawing from th e
engagement. He gave his version of the incidents at Hyder an d
Stewart. He is a foreigner with, what appears to be, a code of

morals somewhat different from those promulgated in thi s

country and which he fully disclosed to the plaintiff in ampl e

time for her to consider the advisability of entering into con-

tractual relationship with him. I reserved my decision after

suggesting to the parties that they arrange to get married and to
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soRRIsox, J . give them full opportunity to do so . The plaintiff now emphati-
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cally declines to enter into any such relationship and ask s

April 6. $10,000 damages. No device has yet been invented by which
love letters would become volatilized upon the recipient ' s perusal.

MUNN Nothing short of that can prevent them turning up at the mos t
v.

HAAHTI inconvenient junctures. The engagement here was entered into
entirely in writing. I do not think that anything the defendan t
wrote or did was the sole or real reason for the plaintiff leaving
England . The first mention of marriage does not appear unti l
along in April, 1924, in a letter written to plaintiff in Hamilton .

In this case, neither party appeared at all super-sensitive .
The defendant did not seem to resent the plaintiff's action ver y
much, for after remonstrating against her conduct in leavin g
him in the lurch, he expressed the hope that, after the trial, al l
parties would, at his expense, join in a good dinner. My im-

pression of him is that he is a good-natured, sentimental indi-
vidual who could be easily regulated by a woman of any sens e

Judgment with whom he was associated, and who was really desirous o f
securing a husband of sorts .

The action, in its present form, as claiming for a breach o f
promise cannot succeed. But the alternative plea for her

expenses in coming to the defendant, on the off chance of thei r

suiting each other, and for the pecuniary loss thus occasioned ,
is another matter . It may be that the plaintiff is entitled on
such agreement, of which there is some evidence in the corre-
spondence, to such sums as is shewn to have thus arisen . Sub-
ject to counsel's submission, I will hear an application for a

• specific amendment to the pleadings to that effect, to respond t o
the evidence. Otherwise, I give effect to Mr . Ghent Davis' s

contention that the action stands dismissed, the question of
costs to be spoken to.

Action dismissed.
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CLARKE v . LANGS & RODDIS LTD .

	

MORRISON, J .

1926
Contract—Adance of money—Shares in company received for—Shares to

CLARKE
Evidence—Inference from.

	

v
LANGS &

After incorporating for the purpose of manufacturing lumber the defendant Ronnis LTD .

Company, requiring money, secured the sum of $5,000 from S . for

which she received shares in the Company, the money being advance d

on the understanding that the company would repurchase the share s

within two years . P. a chartered accountant who was S.'s agent being

apprehensive of his principal's interest being safeguarded endeavoure d

to bring about the repurchase of the shares . To this the defendant

agreed and wrote a letter to P. from which standing alone it cannot

be accurately determined what had really transpired between them but

P.'s letter in reply on the following day set out clearly the terms of

the agreement arrived at to repurchase the shares . The details of the

agreement were worked out later and the defendant's solicitor wrote a

letter that could only be written on the footing that the alleged agree-

ment existed . Before the agreement was carried out S . died and the
defendant then claimed that a different arrangement would have t o

be made. In an action by S .'s executrix to recover the $5,000 :

Held, that on the facts of this case there appear all "the phenomena o f

agreement" and the defendant should not be heard to say that it has

not agreed to anything. As appears by the evidence the conduct o f

the defendant is quite inconsistent with any other reason than that

they intended and agreed to repurchase the shares .

ACTION to recover the sum of $5,000 advanced by Mrs .
Shields to the defendant for certain shares of the said Company ,

the Company agreeing, as is alleged by the plaintiff, to repur-
chase the shares within two years . Mrs. Shields having died in
the meantime, this action was brought by her executrix . The
relevant facts are set out in the reasons for judgment. Tried by
MORRISON, J. at Vancouver on the 15th of January, 1926 .

J. Edward Bird, for plaintiff .

Wood, for defendant Langs .

TV . J. Baird, for defendant Roddis .

be repurchased in two years—Terms of agreement reduced to writing— Feb . 9 .

Woman who advances money dies—Action by executrix to recover

Statement
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9th February, 1926 .

MoRRISoN, J . : The plaintiff is the executrix of the late Mrs .

J. C. Shields, whose husband in his life time had been engage d

extensively in the lumber trade in various capacities . After his

death, the defendants, who were about to begin manufacturing

lumber, and for that purpose to open a mill, incorporated as

Langs & Roddis Ltd. They then cast about with a view to sup-

plement their small capital and succeeded in securing the sum

of $5,000 from Mrs. Shields for which sum she received share s

in the company. The understanding upon which she investe d

this sum was that those shares should be repurchased by them

within two years from the date of the agreement, the terms o f

which were reduced to writing. Mrs. Shields was, at times

material to the issues herein, in an indifferent state of health

and subsequently died, leaving her sister, Mrs . Clarke as her

executrix . Mr. Pirie, a chartered accountant, acted as her dul y

authorized agent in dealing with the defendants, whilst Mr .

H. S. Wood, when he did intervene, did so under authority fo r

and on behalf of the defendants . Mr. Pirie, not being satisfie d

that the interests of his principal were being properly safe-

guarded, began a series of interviews and remonstrances wit h

the view to having the defendants consummate the repurchas e

of the shares at that time . To this they agreed and, on Jun e

12th, 1925 (Exhibit 2) a letter signed Langs & Roddis Ltd . ,

per J . W. Langs, was written to Mr . Pirie from which standing

alone it cannot be accurately determined what had reall y

transpired between them. However, on the following day, Mr.

Pirie replied (Exhibit 3) setting out definitely and clearly that

they were dealing with the acquisition of the shares by J . W.

Langs and H. Roddis individually and not in their corporat e

capacity. The letter is quite lengthy and, in my opinion, set s

out the terms of the agreement arrived at to repurchase of th e

shares and that the defendants made the offer therein set out an d

that Mr. Pirie 's letter is a specific acceptance of the same . In

working out the details of this agreement, a series of promissory

notes were agreed upon and payments made and also that th e

MORRISON, J .

1926

Feb. 9.

CLARKE

V .
LANDS &

RODDIS LTD .

Judgment
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shares should be placed in escrow. The subsequent correspond- MoRRisoN, J.

ence deals with these details and the letter of the 3rd of July

	

192 6

was written by Mr . Wood acting for the defendants and which Feb . 9 .

could not have been written except on the footing that the alleged
Cr.ARK

agreement existed . Mrs. Shields died in the meantime and on

	

v•
LANDS

August 14th the plaintiff's solicitor received a letter signed by RODDIS LTD .

the company referring to that incident and stating that in con-

sequence a different arrangement must be made . Since then th e

parties have been at arm's length and this action has resulted .

As to the law of contract apposite to the facts of this case, as I

have briefly recited them, I perhaps cannot do better than t o

quote from the judgment in the case of Sinclair v. Land Settle-

ment Board (1925), 35 B.C. 434 at pp . 440-1 :
"In order to form the basis of a binding enforceable contract the partie s

thereto must come to some determination and to the same determination ;

and it must be disclosed . This determination may be manifested by written

or spoken words or by other signification of intention from which a n

implication of law or an inference of fact or both may arise 	

There can be no contract during the period of non-determination, and tha t

there must be a contemplation to create a legal obligation between th e

parties . It has been repeatedly declared that `the intention of the parties Judgmen t
governs the contract.' . . . . A contract being a manifestation o f

intention, it is a matter of the greatest difficulty at times, where there is a

dispute, to find out what the true intention was, involving the inheren t

difficulties inseparable from all enquiries into disputed facts 	

The sense in which that offer is to be taken is the sense in which th e

offerer believed that the offeree accepted it. I must decide what is th e

legal obligation which has been created by that offer and acceptance, an d

therefore the determination of what that sense is rests with me . In so

doing, I must put upon the terms, as disclosed, my own interpretation ,

basing my conclusions upon principle, aided by the interpretation of th e

respective parties as well as that of disinterested witnesses and the sur-

rounding circumstances. The intention is then presumed from the sense

which I may fairly extract from all those aids which, of course, may b e

more or less adventitious . That presumed intention for the purposes o f

this ease at any rate is the real intention . It is strongly urged that there

is not here even an implied contract . Yet there may be an inferred contract .

The difference between an implied and an inferred contract is that a

contract implied by law is not a real contract but only a quasi-contract- -
a relation having the semblance of a contract—whereas an inferre d
contract is a true contract by the conduct of the parties . "

Now, on the words and conduct of the parties, can it be
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MORRISON, J . reasonably said that it is impossible to determine what was really

1926

	

intended as between them ? In my opinion, in the facts of thi s

Feb . 9 . case there appear, as the bookmen put it, all "the phenomena

of agreement, " and so the defendant ought not now to be hear d

with any other reason than that they intended and agreed t o

repurchase the shares, as I have found .

Judgment There will be judgment for the plaintiff as claimed for $5,00 0

and interest, the rate of interest to be spoken to if deemed advis -

able by counsel . If necessary there will be amendments to the

pleadings to respond to the evidence.

Judgment for plaintiff .

CLARK E

	

v.

	

to say that it has not agreed to anything. The conduct of th e

	

LANGS

	

defendants, as appears by the evidence, is quite inconsisten tRODDIS LTD .
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LEW v. WING LEE.

Judgment—Judicial Committee of Privy Council—Assessment of damages—
Order referring back to jury to reassess—Construction of order as t o
composition of jury—R .S .B .C. 1924, Cap . 123 .

In an action for malicious prosecution the plaintiff claimed $490 specia l

damages and $5,000 general damages. The jury brought in a verdict

for $490 special damages and $10,000 general damages. The Court of

Appeal ordered a new trial . The Supreme Court of Canada ordered

that the new trial be limited to the assessment of general damages .

On appeal to the Judicial Committee of the Privy Council it wa s

ordered that the judgment of the Supreme Court be varied, in that th e

case be "referred back to the jury in the Supreme Court of Britis h

Columbia to reassess the damages generally ." An application for an

order that the jury to be summoned for the purpose of reassessing th e

damages pursuant to the order of the Judicial Committee of the Priv y

Council, do consist of the same individuals as constituted the jury on

the trial of the action, was dismissed .

Held, on appeal, affirming the order of McDoNALD, J . (McPun,LIPs, J.A.

dissenting), that the decision of the Judicial Committee of the Privy

Council should not be construed as meaning that the jury which firs t

tried the case and was discharged should be recalled to reassess th e

damages, such a construction being inconsistent with our jurisprudenc e

and repugnant to the Jury Act .

APPEAL by plaintiff from the order of McDoNALD, J. of

the 14th of September, 1925, on an application that a specia l

sittings of the Supreme Court be ordered to be held at Van-
couver for the purpose of reassessing the damages pursuant to
an order of the Judicial Committee of the Privy Council of th e

26th of May, 1925, and for an order that the jury to be sum-
moned consist of the same individuals as constituted the jur y
on the trial of the action . The plaintiff brought action fo r

malicious prosecution claiming $490 special damages and

$5,000 general damages . The jury brought in a verdict for

$490 special damages and $10,000 general damages. The
Court of Appeal ordered a new trial (see 33 B .C . 271) . On

appeal to the Supreme Court it was ordered that a new trial b e

limited to the assessment of general damages . On appeal to th e
Privy Council it was ordered that the judgment be varied b y

6

8 1

COURT OF
APPEAL

192 5

Nov. 15 .

LE W
V .

WING LEE

Statement
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directing that the case be "referred back to the jury in th e
Supreme Court of British Columbia to reassess damages gen-
erally to which the respondent may be entitled ." The plaintiff
was murdered shortly before the hearing in the Supreme Court
of Canada. That portion of the application that the reassess-

ment take place before the jury that sat on the trial wa s
dismissed.

The appeal was argued at Vancouver on the 17th of Novem -
ber, 1925, before MACDONALD, C.J.A., MARTIN, GALLIHER ,

MCPHILLIPS and MACDONALD, M.A.

Mayers, for appellant : We submit that it is clear the languag e
used by Lord Buckmaster means that the same jury that sat on
the original hearing must reassess the damages generally an d
this meaning cannot be departed from by any Court below : see
Chitty's King's Bench Forms, 15th Ed., 460 .

Alfred Bull, for respondent : It should not be assumed that
the Privy Council would do something against the establishe d
practice. The practice is that once a jury is discharged it canno t
be summoned again : see Craig v . Hamre (1925), [ante p . 1] ;
Loveday's Case (1608), 4 Co . Rep. 269 .

Mayers, replied .

MACDONALD, C .J.A. : I have no doubt whatever about thi s
case . It is simply a question of the meaning of the judgment o f
the Privy Council as pronounced by Lord Buckmaster . Now,
what he said was this : "the right order in their Lordships '
opinion would be to modify the judgment of the Supreme Court
by referring the matter back to the jury to reassess the damage s

MACDONALD, generally."
C .J.A . Now, what do those words mean ? They do not profess t o

set aside the judgment of the Supreme Court, which directs a
new trial, but merely modify it by saying the jury shall not be
confined in their assessment to general damages, but must asses s
both general and special damages . In other words, that the tw o
cannot be separated . Now that is the effect of his judgment .
Lord Buckmaster has not very happily (as it turns out from thi s
discussion) expressed it, but I should never have entertained an y
doubt as to what he meant to express .

COURT OF
APPEAL

192 5

Nov . 15 .

LE W

V.
WING LEE

Statement

Argument
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Now a jury is the proper tribunal to assess these damages COURT O F

and it is admitted very frankly by Mr . Mayers that he has
found no case, nor can he cite one from all the history of our

	

1925

jurisprudence, in which the jury which first tried the case and Nov . 15 .

was discharged had been recalled to reassess the damages . The

	

LEW

thing is utterly inconsistent with our jurisprudence and I think

	

v.
repugnant to the Jury Act .

	

WING LEE

In my opinion there has been on appellant 's part, an entire

misconception of the meaning of the judgment of the Privy MACDONALD ,

Council as well as an entire misconception of the law of this

	

C .J.A.

country.

The appeal should be dismissed with costs .

MARTIN, J .A . : I must confess I find myself in a very
awkward position, and am constrained to say, that the Privy
Council expressed themselves in a very vague and slipsho d
manner if they intended to do what the majority of my brother s
think they did do . It is unfortunate that they did not use clea r

language in giving the ordinary direction instead of language
appropriate to an extraordinary direction entirely withou t
precedent. I dislike very much to differ from my brothers i n
a matter of this kind, and at the same time I dislike very much MARTIN, J .A .

to say that the Privy Council would be guilty of using th e
King 's English in such a way that nobody can know what they
did really mean. Being in such doubt I think it is better no t
to disagree with the view which I understand the majority o f
the Court take, because it is really something that cannot b e
dealt with on ordinary grounds, and I do not feel disposed t o
say that the King's advisers do not know how to use the King' s
language, but that is what it conies to .

GALLIHLR, J.A . : I agree in dismissing the appeal . There
is one matter that I am not at all satisfied about and that i s
this, that the Privy Council had the authority in directing th e
jury to retry this case as far as the assessment of damages i s
concerned ; to direct that it should be the old jury that origin -
ally tried it . It is urged by Mr. Mayers that is what was
ordered and construed literally there is room for that con-
tention but I can hardly think that was intended. I say this

GALLIHER,
J .A .
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COURT OF with every respect and I may be wrong. There is no doubt that
APPEAL

their position is paramount as to interpretation of statutes an d

	

1925

	

determining the law, but our Legislature here has provided a

Nov . 15 . method of summoning jurors, a method by which jurors ar e

	

Law

	

called and selected to try cases .

v .

	

Now it seems to me that it must be (lone in accordance wit h
WING LEE that method and it is not within the power of the Privy Council

to direct that the matter should be tried other than as provided ;
GALLIHER,

	

J .A.

	

and by a jury which is functus offi,cio . If it were, they are

superior to our Legislature.

MCPHILLIPS, J .A . : I am of the opinion that the judgment

of the Privy Council (the reasons for judgment and order a s

framed) is free from ambiguity, and being free from ambiguit y

it is not within the province of this Court, in fact, it is without

and beyond the jurisdiction of this Court to interfere with that

judgment.
What is the duty of this Court ? Lord Cairns defined it in

the Privy Council in the case of Rodger v. The Comptoir

D'Escompte de Paris (1871), L .R. 3 P.C. 465 at p. 475 .

There it was a case in the Supreme Court in Hong Kong :
"Now their Lordships are of opinion that one of the first and highest

duties of all Courts is to take care that the act of the Court does no

injury to any of the suitors, and when the expression `the act of the Court '

is used it does not mean merely the act of the Primary Court or of any
MCP,

	

Court of Appeal, but the act of the Court as a whole, fro m
J.A..A.

the lowest Court which entertains jurisdiction over the matter up to th e

highest Court which finally disposes of the case . It is the duty of the

aggregate of those tribunals, if I may use the expression, to take care tha t

no act of the Court, in the course of the whole of the proceedings, does an

injury to the suitors in the Court."

Now, what was the intention ? The Supreme Court of

Canada took great care that no injury would ensue to the suitor s

because it said in effect : "Notwithstanding that this action

would now have died we put you upon terms that this judgment

shall stand unless you agree not to raise the point . "
The Supreme Court of Canada took care of the estate of th e

deceased suitor in this way.
The Privy Council, with like care in effect, said it woul d

not do to send the case back for a new trial in the

strict sense of the' term ; but that the same jury should
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assess the damages and the words they have used to COURT o f
APPEAL

accomplish that are "reassess the damages." If the order had

	

—
been directed to the trial judge alone (had the case been before

	

1925

a judge without the intervention of a jury) that the trial judge Nov . 15 .

should reassess the damages could it have been said that

	

LE W
there would have had to be a trial de novo? I submit not.

	

v .

Sometimes the jury are thought to be people of no consequence ;
WING LE E

that they are not a part of the Court, but they are an integral
portion of the Court ; they are just as important as the judge
sitting upon the Bench and under the constitution are just a s
important . It must be remembered that the jury are perform-
ing a high and solemn duty. And what is there to prevent th e
highest Court of the realm speaking of that jury as a jury just McPHJLLIPS ,

J .A .
as they would speak of a judge as a judge and in terms sayin g
as has been said here that that jury constituted as it once wa s
constituted sitting again will reassess the damages? Now, a s
to whether it is an order of inconvenience I have nothing to say .
This however may be said in this case : counsel assure this
Court that there is no difficulty in the same jury being empan-
elled. All I have to say is that the final Court of the realm has
spoken in no ambiguous terms and it is not for this Court to
change or alter the judgment and as Lord Cairns has very
well stated it is the duty of every tribunal below to see that the
order of the Privy Council is carried out .

MACDONALD, J .A. : To my mind this is simply a matter of
construction . While it is possibly open to two interpretations, MACDONALD ,

y
et if it were ever intended that such an unusual order should

	

J.A .

be made apt words would be used to make it clear .

Appeal dismissed, McPhillips, J .A. dissenting .

Solicitor for appellant : F. S. Cunli f e .
Solicitors for respondent : Tupper, Bull & Tupper .
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HUNTER,

	

REX EX REL . BLANCHE HART v. MOORE.
C .J.B .C .

(In Chambers )
—

	

Case stated—Child—Unmarried parents—Maintenance by putative father
1926

	

Application order—Corroboration—Appeal—R .S .B .C. 1924, Cap . 34 ,

Feb . 1 .

	

Secs . 7, 9 and 12 ; Cap. 245 .

On the return of a summons issued on a complaint under section 7 of th e

Children of Unmarried Parents Act, the stipendiary magistrate foun d

the defendant to be the father of the complainant's child on the evi-

dence of the complainant which he held was corroborated by the evidenc e

that the child was born on the 7th of January, 1925, that complainan t

and defendant lived together as man and wife (unmarried) in 1923 ,

that the defendant was co-respondent in divorce proceedings brough t

by the complainant's husband against her, that the defendant neve r

denied being father of the child until after these proceedings wer e

started, that the complainant had had two children, the younge r

being the subject of this action, that defendant had paid the com-

plainant about $100 a month for the support of herself and children

and paid the children's hospital and doctor's bills . On appeal by wa y

of ease stated :
Held, that there was not the corroborative evidence that the law require s

and the order finding the defendant the father of the child should b e

vacated .

APPEAL by way of case stated from the decision of J . A.
Findlay, Esq., stipendiary magistrate at Vancouver, on a com-
plaint under section 7 of the Children of Unmarried Parent s
Act, whereby he adjudged one Nelson Moore to be the father o f
the child of one Blanche Hart and ordered him to pay $10 pe r
week for the maintenance of the child, to furnish security fo r
the performance of the order in the sum of $1,000, and i n
default that he be imprisoned for six months . The case stated
was as follows :

"1. The defendant, Nelson Moore, was charged before me on the in -

formation of Blanche Hart on the 10th of March, 1925, who says a chil d

was born to her out of wedlock and that Nelson Moore, of the said City o f

Vancouver, is the father of the child contrary to the Children of Unmarried

Parents Act, being chapter 34 of the Revised Statutes of British Columbia ,

1924 .

"2. Upon heaving the parties and the evidence adduced by them, I di d
on the 8th of April, 1925, adjudge the said Nelson Moore to be the father o f

the child of the said Blanche Hart born on the 7th of January . 1925, an d

REX
V .

MOORE

Statement
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did order the said Nelson Moore to pay to the superintendent of neglected HUNTER ,

children for the maintenance of the said child the sum of $10 per week, the

	

c .JS .c
b e

.
rs

first payment to be made on or before the 15th of April, 1925 ; and further (In
Cham )

to furnish to the superintendent of neglected children security in the sum

	

192 6
of $1,000 before the 8th of May, 1925, and in default of furnishing the said

security to be imprisoned in the common jail for six months .

	

Feb. 1 .

"3. The defendant, alleging he was aggrieved by the said determination

	

REX
as being erroneous in point of law, did within seven clear days from the

	

v.
date of the proceedings to be questioned apply in writing to me to sign a

	

MOORE

case stated, setting forth the facts of the case for the opinion of the Court .

"4. I accordingly find the following facts as establishing the parentage

of the child on the evidence of the complainant and apart from th e

corroboration required by the statute :

"(a) The defendant is the father of the child born to Blanche Hart on

the 7th of January, 1925 .

"5. I find the following facts by way of corroboration :

"(a) The defendant and the complainant lived together as man an d

wife in 1923 (but were not married) . No evidence was adduced that since

then they lived together as man and wife or otherwise .

"(b ) The complainant gave birth to a child on the 7th of January, 1925 .

"(c) The defendant was co-respondent in divorce proceedings brought

by the complainant's husband when a decree of divorce was granted the Statemen
t

husband .

"(d) The defendant never denied being father of the child until afte r

these proceedings were started .

"(e) The plaintiff has two children, the younger child being the subject
of this action .

"(f) The defendant paid to the complainant sums of money approx -

imating in amount $100 per month for the support of herself and children .

"(g) The defendant paid the children's hospital and doctor's bills .

"The question for the opinion of this Court is whether my said determin -

ation is erroneous in point of law . "

Argued before HUNTER, C.J.B.C. in Chambers at Vancouver
on the 1st of February, 1926 .

Maitland, for appellant : There was no corroboration under
section 14 of the Act : see Anderton v. Seroka (No. 2) (1925) ,
2 W.W.R. 433 .

Eyre, for the Crown : Paragraph (f) of the case stated spews
payment of $100 for the support of the woman and her children Argument

and this amounts to corroboration : see Rex v. Steele (1923), 3 3
B.C. 197 .

HUNTER, C .J.B.C. : In my opinion sufficient corroborativ e
evidence within the meaning of the Act is not shewn by the judgment

case stated . There is nothing to bar the inference that some one
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HUNTER, else was the father of the second child . The child was born i n
C.J .B .C.

0In Chambers) January, 1925, and the case states that no evidence was give n

1926

	

to shew that the pair had cohabited since 1923 . The appeal

Feb . 1 .
must be allowed .

Appeal allowed .

CHAN v. C. C. MOTOR SALES, LIMITED. (No. 2) .

Practice—Supreme Court—Application to Court of Appeal for leave t o
appeal—General rule as to—Can . Stats . 1920, Cap . 32, Secs . 35 to 43 .

The plaintiff purchased an automobile under a conditional sale agreement .

Being in default the vendor (defendant) seized the car and resold it ,

receiving in all $532 .78 more than the original purchase price . The

plaintiff recovered judgment for the surplus which was confirmed b y

the Court of Appeal (36 B .C . 488) . On motion by the defendant for

leave to appeal to the Supreme Court of Canada :

Held (GALLIHER and MCPmLLIPs, JJ .A . dissenting), that the question s

involved are important as they affect all agreements of this characte r

in the several Provinces and leave should be granted .

MOTION to the Court of Appeal for leave to appeal to th e

Supreme Court of Canada.
The action arose over the sale of an automobile purchased b y

the,plaintiff from the defendant under a conditional sale agree-
ment. The purchase price was $3,103 .60. The plaintiff paid
$950 in cash and six monthly payments aggregating $700 .
Being in default in the next two payments the defendant too k

possession of the car under the agreement and shortly after -
wards resold the car for $2,200 . The plaintiff claimed he wa s
entitled to recover from the defendant any sum received by hi m
over and above the original purchase price and obtained judg-
ment for $532 .78, the judgment being sustained by the Cour t
of Appeal .

The motion was heard at Victoria on the 12th of January ,
1926, by MACDONALD, C .J .A., MARTIN, GALLIHER, MCPHILLIP S
and MACDONALD, JJ.A .

Mayers, for the motion : Leave should be granted for two rea-
sons : (a) there is an important question of law to be decided ;

COURT OF
APPEAL

192 6

Jan . 12.

CHA N
V .

C . C . MOTOR
SALES LTD .

Statement

Ran
V.

MOORE
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(b) there is an enormous sale of automobiles in this way and
COTAPPEAL

the point is one of great public interest. In Doane v . Thomas

	

—

(1922), 31 B.C. 457 the Court agreed in the principles laid

	

192 6

down by the Supreme Court in Girard v . Corporation of Jan. 12 .

Roberval (1921), 62 S .C.R. 234 .

	

CHA N
F. A. Jackson, contra : The amount involved is small and the

	

v
C . C . MOTOR

question involved can hardly be said to be of great public inter- SALES LTD .

est nor does it involve an important question of law . Here there
is an exercise of judicial discretion .

	

Argument

Mayers, replied .

MACDONALD, C.J .A . : I think, in the circumstances of thi s
case, and considering the questions involved, which are of

importance because they affect all agreements of this character MACDONALD,

in all the Provinces of Canada, that leave should be granted .

	

C .J .A .

The appeal should be allowed to go to the Supreme Court o f
Canada .

MARTIN, J.A. : I am of the same opinion. This application

is founded on a state of affairs which comes within every on e

of the rules that we have laid down, so far as it is desirable or MARTIN, J .A.

possible to lay them down, in former decisions of this Cour t

respecting the exercise of our discretion to grant leave to appeal

to the Supreme Court of Canada. It is eminently a case wher e

that leave should, I think, be granted .

GALLIHER, J.A. : I would refuse leave.

	

QALLIHER ,
J .A .

McPIIILLIPs, J .A . : I would refuse leave, with the greates t

deference to the expressed opinions of my brother the Chie f

Justice and my brother MARTIN who have preceded me . Our

previous decisions have, it is true, been very stringent indeed ,

so much so, that I felt driven to make the statement in one that

no absolute or concrete rule should be laid down, being a

sovereign Court with no rules binding us whatsoever in giving MCPHILLies ,

leave to appeal, and that leave ought always be given in further-

	

J .A.

ance of natural justice . That the Court of Appeal is unfettered

in granting leave to appeal has now been decided by the

Supreme Court of Canada in Canadian National Railways v.

Croteau (1925), S.C.R. 384. I have always felt that in the
interests of justice where Parliament clothed us with that
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COURT OF supreme power, putting us under no trammel, that the interest s
APPEAL
— of justice should always be paramount . This Court in recent
1926 decisions put the leave within very narrow and confining lines ,

Jan. 12 . and I cannot see that this case has any features which woul d

CHAN
influence me in the interests of justice to grant leave to appeal .

v.

	

This case, and I say it with the greatest deference to contrar y
C.

	

TD
SALES LTD.

. opinion, is simple in the extreme . Notwithstanding the lan-

guage that is used, the Courts have ever since the introductio n

of equitable principles held that the spirit not the form shal l
prevail. The form here is idle, because the spirit of the docu-
ment is plain . Why should there be the right in case of any

deficiency to call upon the vendee for that deficiency and n o
right in the vendee to be entitled to any surplus after the good s
are sold by the vendor ? The writing itself brings this out i n
the clearest terms ; in any case equity will insist upon th e
reciprocal remedy where there is, as here, a surplus ; there mus t

MCPHILLIPS, be the countervailing equity .
J .A .

Certainly if I were at all disposed to give leave in this case ,
which I am not, I would put it on terms similar to those often

exacted by the Privy Council ; the case in itself is not of such
moment that it ought to go to the ultimate Court of Appeal ;
because it may have some general application and affect man y
other cases is no reason to warrant the casting upon the success-
ful party in this Court the extreme costs of an appeal to th e

Supreme Court of Canada, an appeal most probably beyond
available means ; and were I assenting to granting leave i t
would only be on the terms that the costs of appeal should be
borne by the appellant notwithstanding what might be the
result of the appeal .

Finally, in my opinion there has been no disturbance of well-
recognized principles of law ; the judgment is only carrying out
very well known principles of law of every day application .

MACDONALD, J .A. : For the reason that this is a matter of

MACDONALD, public importance in the commercial world and involves an
J.A.

	

important question of law, and for the further reasons mentione d
by the Chief Justice, I would give leave .

Leave granted, Galliher and McPhillips,

JJ.A . dissenting .
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[IN BANKRUPTCY .]

WINTER v . CAPILANO TIMBER COMPANY LIMITE D
AND J. A. DEWAR COMPANY LIMITED .

Bankruptcy—Trustee—Application under rule 120—For declaration that
notice of forfeiture of lease is void and that the lease is valid an d
subsisting —Procedure—Appeal—Right of—Can. Stats. 1919, Cap. 36 ,
Sec. 74—Bankruptcy rule 120 .

The trustee in bankruptcy of the Coast Shingle Company applied to a
judge in bankruptcy in Chambers for a declaration that a lease fro m
the defendant J . A. Dewar Co . Ltd., to said company of certain

premises upon which the Coast Shingle Company had its mills wa s
valid and subsisting ; that the notice of forfeiture given by J. A .
Dewar Co. of said lease was void and of no effect ; that the trustee in
bankruptcy was entitled to possession of said premises ; and that the

defendant Capilano Timber Company should pay rent to the trustee
for its period of occupation of the said premises . On the defendant' s
objection it was held that the subject-matter of the applicant's motion

did not fall within rule 120 of the Bankruptcy Rules .
Held, on appeal (McPHILLIPS . J.A. dubitante), that what was decided

below was a question of procedure and therefore does not fall withi n
either subsection (a) or subsection (c) of section 74 (2) of th e
Bankruptcy Act and there is no appeal.

APPEAL by George E. Winter the authorized trustee of th e
property of the Coast Shingle Company Limited from the order
of GREGORY, J. of the 23rd of November, 1925, dismissing th e
trustee's application for a declaration that a certain lease of the
6th of December, 1923, between J . A. Dewar Company
Limited as lessor and the Coast Shingle Company Limited as Statement

lessee of a certain premises in the City of Vancouver and occu-
pied by the lessee's shingle mill and buildings is valid and sub-
sisting ; that notice of forfeiture of said lease given by J. A .
Dewar Company on the 4th of June, 1925, purporting to deter-
mine the interest and right of possession of the Coast Shingl e
Company in the premises is void and of no effect ; and that the
trustee is entitled to possession of the said premises. The
trustee further prayed for an order that the Capilano Timber
Company occupying the said premises under a purported lease

COIIRT OF
APPEA L

1926

Jan. 14 .

WINTER
V .

CAPILAN O
TIMBER

Co .
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CAPILANO
TIMBER

Co .

Statemen t

Argument

from J. A. Dewar Company do pay rent to the trustee from th e
time they entered into possession until such time as possession

is given up by them. The main ground for the application was

that prior to the said notice of forfeiture having been given by

the lessors, they did not make a formal demand for the rent du e

under the lease ; nor did they demand rent on the premises

demised on the date when the said rent came due . It was

held that the subject-matter of the applicant 's motion did no t

fall within rule 120 of the Bankruptcy Rules .
The appeal was argued at Victoria on the 13th and 14th of

January, 1926, before MACDONALD, C .J.A., MARTIN, GALLIHER ,

MCPHILLIPS and MACDONALD, M.A .

Alfred Bull, for appellant .

Mayers, for respondent, Capilano Timber Company, raise d

the preliminary objection that there was no appeal . It was

decided below that this application did not come within r . 120

and left the trustee to bring an action in the Supreme Court .
Under section 74 of the Bankruptcy Act there is no appeal .
On the question of involving future rights see In re

Motherwell of Canada (1924), 5 C.B.R. 107 at pp. 108-9. The

judge below did not get to the stage of considering any amount :

see J . F. Camirand v . Laporte-Martin, ib . 518 ; In re Thornton

Davidson & Co . (1921), 3 C.B.R. 181 ; Brown v. Cadwel l

(1918), 2 W.W.R. 229 at pp . 230 and 232 ; The St. John

Lumber Company v. Roy (1916), 53 S.C.R. 310 at p. 317 ;

Cushing Sulphite-Fibre Co . v. Cushing (1906), 37 S .C.R. 427 ;

Re J. McCarthy & Sons Co. of Prescott Limited (1916), 3 8

O.L.R. 3 at p. 5 . Future rights must be substantive rights and

not objective : see also Shoolbred v . Union Fire Ins. Co . (1887) ,

14 S .C.R. 624 ; Shoolbred v. Clarke (1890), 17 S.C.R. 265 ;

Re Auto Top and Body Co . Limited (1916), 10 O .W.N. 76 and

129 ; Re Toronto Cream and Butter Co., Limited (1909), 1 4

O.W.R. 81 .
Bull : This case falls under both subsections (a) and (c)

of section 74(2) . The judge's refusal of the application

is by no means all that is involved in the application an d

the question is whether we were right in bringing an action in

bankruptcy . It should not be treated as a question of practice .
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The whole prayer in the notice of motion should be con-
sidered. That there is the right of appeal see Apex Lumber
Co. v . Johnstone (1925), 36 B.C. 81. That future rights are
involved see Re J. McCarthy & Sons Co. of Prescott Limited
(1916), 38 O.L.R. 3 at p. 6 ; Marsden v . Minnekanda Land Co .
(1918), 2 W.W.R. 471 . This is a matter to be dealt with unde r
r . 120 : see In re Bellingham (1924), 4 C.B.R . 574 ; Still-
water Lumber & Shingle Co . v. Canada Lumber & Timber Co .
(1923), 32 B.C. 81 ; Bartley's Trustee v. Hill (1921), 1
C.B.R. 477 ; Viscount Grain Growers Co-operative Associatio n
v. Brumwell (1923), 4 C.B.R . 340 .

Mayers, in reply : We are not in the sphere of bankruptcy at
all . There is nothing to justify the statement that you canno t
proceed in the Supreme Court . Settlements and performances
are the only matters that fall within r . 120 : see In re
Graveline (1921), 2 C.B.R. 210.

MACDONALD, C .J.A. : I think the motion to quash the appea l
must be acceded to . The question, in my opinion, is one o f
procedure. It is always a difficult matter to draw a proper lin e
of demarcation between what matters affect future rights and
what do not, or to say whether or not a certain sum of money i s
involved, as is required under section 74 of the Bankruptcy
Act, in order to permit an appeal to be taken . But in this case
I have very little doubt or difficulty. There are a number of
cases bearing upon different facts, but on this fact they seem t o
agree, that where the question is a question of procedure it doe s
not fall within either (a) or (c) of section 74(2) ; that is t o
say, no question of future rights arises, nor does any question
of a specific sum of money.

When we come to analyze it, what is the application which
was made in Chambers? It was an application to hear and t o
decide a question in Chambers pursuant to r . 120 of the Bank-
ruptcy Rules . Now, according to the decisions of this Court, a s
well as of other Courts, there are alternative rights, one, to have
the application heard in Chambers under that rule, and th e
second, to proceed in the ordinary course by action for th e
redress claimed. We have held that, and other Courts have held
it . So that the question before the learned judge appealed from

9 3
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APPEAL
best serve the ends of justice if he make his application unde r

1926 r. 120, or if he bring an action? He decides that the part y
Jan . 14 . ought to be allowed to bring his action . He decides a question

WINTER
of procedure, and a question of procedure alone . And as that

v.

	

is enough to decide this appeal I base my judgment upon it .
CAPILAN O

TIMBER
Co .

	

MARTIN, J .A. : I agree with the allowance of the motion tha t
the appeal does not lie in the circumstances before us, and I

MARTIN, J .A . really do not think it would be profitable to add anything to wha t
my brother the Chief Justice has said .

COURT OF was this, what procedure ought the applicant to take? Will i t

OALLIIIER,
J.A. GALLIHER, J .A. : I agree also .

MOPHILLIPS, J .A. : I am agreeing, because I think in a
matter of this kind uniformity of decision is very essential .
However, in agreeing and not formally dissenting, I wish t o
say that I have very considerable doubt as to the limitation pu t
upon Bankruptcy rule 120, that is, that the heading should con-
trol . I would rather take the view that Lord Cairns expresse d
in Hammersmith &c . Railway Co. v. Brand (1869), L.R . 4
ILL. 171 . Lord Cairns, it is true, dissented ; a decision of the

MOPxILLIPS, House of Lords, though, is not binding on this Court, we are onl y
J A bound by the Privy Council and the Supreme Court of Canada .

It seems to me, with deference to all contrary opinion, that ther e
is good support for the very able argument and submission made
by Mr . Bull in this case bearing upon r . 120 and section 74(2 )
subsections (a) and (c) of the Bankruptcy Act . But in view
of the fact that all of my brothers have arrived at a common
conclusion in the matter, I do not formally dissent .

MACDONALD, MACDONALD, J.A . : I think the motion to quash should be
J .A .

	

allowed .

Appeal quashed .

Solicitor for appellant : Alfred Bull .

Solicitor for respondent Capilano Timber Company Limited :
J. H. Lawson.

Solicitor for respondent J . A. Dewar Company Limited :
W. J. Baird .
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R. N. JOHNSTON & COMPANY LIMITED v .
FINKLEMAN.

Debt—Partnership—Release to one co-debtor—Delivery of release accom-
panied by letter reciting conditions—Effect on release .

R. N.
An action was brought against M. and F. carrying on business under the JOHNSTON

firm name of The Fisherman's Poolroom for $424.17 for goods sold

	

& Co .

and delivered. M. then approached the plaintiff with a view to

	

I,
FINKLEMA N

settling the claim as against him and the plaintiff in consideration
of M. paying $185 on account of the debt executed an unconditional
release to M . under seal . The plaintiff's solicitor, then enclosed the
release with a letter to M.'s solicitor, reciting that "The understanding
of course is that we discontinue our action against M . and amend our

plaint for the balance still owing on this account and carry on agains t
F." The plaintiff recovered judgment for the balance against F .

Held, on appeal, affirming the decision of RuGGLES, Co. J., that the solicitor
knowing what was in the plaintiff's mind with regard to the release

drew up the letter accompanying it in accordance therewith, whic h
should be construed as making the release conditional to the holdin g
of F . liable for the balance of the debt .

APPEAL by defendant from the decision of RUGGLES ,

Co. J. of the 8th of June, 1925, in an action for goods sold
and delivered. The amount received was $424.17. The
defendants McKenzie & Finkleman were in partnership as
tobacconists and poolroom proprietors, the premises occupie d
being known as The Fisherman's Poolroom . The action was
commenced on the 7th of January, 1925, and in the early part
of February the defendant McKenzie approached the plaintiff
through its solicitors with a view to settling the claim as against Statement

himself, and it was then arranged that he was to be released o n
payment of $175, and $10 costs . A release under seal, dated
the 9th of February, 1925, was signed by the president of th e
plaintiff Company and was sent to McKenzie's solicitor with a
letter from the plaintiff's solicitor, reciting that the understand-
ing was that the action be discontinued against McKenzie an d
the plaint be amended for the balance still owing on the accoun t
and that they carry on against Finkleman . Further that the

95

COURT OF
APPEAL

1926

Jan . 19 .



96

	

BRITISH COLUMBIA REPORTS .

	

[VoL.

COURT OF release was not to prejudice their rights against Finkleman .
APPEAL

The trial judge gave judgment against the defendant Finklema n
1926

	

for the balance of $249 .17 and costs . The defendant Finklema n

Jan. 19 . appealed on the grounds (a) That he was no longer responsibl e

R. N.

	

for the firm's debts ; (b) that in releasing the defendan t

JOHNSTON McKenzie for consideration he thereby released the defendant
& Co .

N. R. Fisher, for appellant : The account in question is for

tobacco and supplies for July, August and September, 1923 .

McKenzie by paying a certain amount obtained a release for the

debt and we submit the release of one of the joint debtor s

releases the other, the release being under seal : see Mercantil e

Bank of Sydney v. Taylor (1893), A.C. 317 ; The Standard

Bank of Canada v . McCrossan (1920), 28 B .C. 291 ; 60 S.C.R.

655 ; Cocks v. Nash (1832), 2 L.J., C.P . 17 ; Brooks v. Stuar t

(1839), 8 L.J., Q.B. 184 ; In re E.W.A. (1901), 2 K.B. 642 ;

Commercial Bank of Tasmania v. Jones (1893), A.C. 313 .

The letter accompanying the document cannot vary it in any

way, the document being under seal . There is evidence of dis-

continuance of the action against the firm : see Kendall v .

Hamilton (1879), 4 App. Cas. 504. On the question of the

solicitor 's letter affecting the document see Halsbury 's Laws of

England, Vol. 26, p . 744, par . 1231. There was a secon d

release in which was embodied the condition in question but thi s

cannot affect the first release : see Hammond v. Schofield

(1891), 1 Q.B. 453. There is no evidence of retainer o f

solicitor or of his authority : see Fray v. Poules (1859), 1 El .

& El . 839. If the solicitor attaches a condition he must she w

his authority. The evidence shews Finkleman ceased to be a

partner in August, 1922. As to contracts entered into on behal f

of the firm see Lindley on Partnership, 9th Ed., 242 ; Kirk v .

Blurton (1841), 9 M. & W. 284 ; Hambro v. Hull and London

Fire Insurance Co . (1858), 3 H. & N. 789 ; Faith v. Richmond

(1840), 11 A. & E. 339 ; Sealy v . Stephenson (1923), 32

B.C. 187 .

v

	

Finkleman from payment of the account .
FINKLEMAN The appeal was argued at Victoria on the 18th and 19th o f

statement
January, 1926, before MACDONALD, C .J .A., MARTIN, GALLIHER,

MOPHILLIPS and MACDONALD, JJ .A .

Argument
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Maitland, for respondent : The evidence shews these men are COURT OF
APPEA L

in partnership today. On the release see Leake on Contracts, 7th

	

_

Ed., 696. The principle of release is that if you release a

	

1926

partner the right of recourse against him is lost to the other Jan . 19 .

partner. When I make the condition in the letter then it is con-

	

R. N .

ditional delivery not to prejudice our rights against Finkleman . JOHNSTO N
& Co .

In any case the second release is good because it is really what

	

v.

was agreed to at first .

	

FINELEMA N

MACDONALD, C.J.A. : The solicitor knowing what was in Mr.

Johnston 's mind with regard to the release drew up a letter which

he sent, accompanying it, to the debtor McKenzie . Now my

construction of that is that that made the release conditional on
the holding of Finkleman liable still to the plaintiff in thi s

action. I think there is no reasonable doubt about the construc-

tion which ought to be placed on that letter.

I have no difficulty in deciding the other question in appeal .
The only one that I was for a time somewhat puzzled about wa s

the third point taken by Mr . Fisher, namely, that obligations

incurred by a partner not in the name of the actual partnership

are not binding upon the partnership . Without disputing that

at all, there is a circumstance in this case which I fancy did not MACDONALD ,

occur in any of the cases to which we were referred, namely,

	

C.J.A.

that there had been between these parties a holding out of th e
name of Finkleman & McKenzie as the style of the firm . I say
that they did hold this out as shewn by the fact that for the first
three months the plaintiff delivered them monthly three bill s
altogether in which they are described as Finkleman & Mc -

Kenzie, without any objection from either Finkleman o r

McKenzie, and that these bills were paid, presumably by th e

cheques of Finkleman & McKenzie, whether signing as Finkle -

man & McKenzie, or as Finkleman individually and McKenzi e

individually.
I would dismiss the appeal with costs .

MARTIN, J.A . : First with respect to the objection to juris -
diction of the County Court I am of opinion that Order X ., r . MARTIN, J .A.

13 justifies the action being brought, because that rule says tha t

in the event of "two or more persons claiming or being liable a s

7
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fled . Now here we have held that whatever may be the relation
1926

	

between these persons, they were sued as copartners and are
Jan . 19 . liable as copartners to the plaintiff .

R. N .

	

As to the second point of the condition in the release, in my
JOHNSTON opinion it should be so regarded in the circumstances before us .& co .

It is very often a difficult thing to say whether collateral docu -
FINKLEMAN ments delivered at the time of the main document, or statement s

made at the time of delivery, do or do not constitute a condition .
In this case, however, I have come to the conclusion that i t
should be held there was a condition. A large number o f
cases are well collected in Leake on Contracts, 7th Ed ., at pages
95, 129 and 130 ; from them I have just selected three which
are informing and valuable in the solution of this matter . They
are Bell v . Lord Ingestre (1848), 12 Q .B. 317 ; Awde v. Dixon

(1851), 6 Ex. 869, and Evans v . Bremridge (1856), 8 De G . M.
& G. 100. And it is worthy of note that Lord Justice Knigh t
Bruce in the last mentioned case makes use of the very wor d
here—"understanding"—that we find used in the letter ; and in
this case the principle is based upon the point suggested by m y
brother McPHILLIPS, that it was something analogous to an

MARTIN, J .A . escrow, and there is a very informing judgment by Baron Parke
in relation to Awde v. Dixon in which Barons Alderson and
Platt concurred.

One of these cases goes further than is necessary to go her e
and in the Bell v. Lord Ingestre case Mr. Justice Wightinan
said he had some doubt as to whether the progressive decisions
of the Court had really reached the stage of that condition, bu t
he did not feel justified in dissenting from the decision of the
Court.

I almost forgot an interesting point that I do not want to b e
considered as overlooked—viz ., the suggestion of Mr . Maitland
that the effect of the second release was that the parties having
recognized there was an omission, undertook themselves t o
rectify that omission, and it is of course open to parties to rectify
an omission themselves, and much more laudable than callin g
upon the assistance of the Courts to do so .

COURT OF copartners," they are subject to the jurisdiction as therein speci -
APPEAL

OALLIHER ,
J.A. GALLIHER, J .A . : I am in agreement .
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MCPHILLIPS, J.A . : I agree .

MACDONALD, J .A . : I agree .

Appeal dismissed.

Solicitors for appellant : Fisher & Johannson.
Solicitors for respondent : Maitland & Maitland .

JACK v. NANOOSE WELLINGTON COLLIERIE S
LIMITED .

192 6
Practice—Judgment of Court of Appeal—Mortgagor and Mortgagee—

Indemnity—Amount due not ascertained—Taking of accounts— Jan. 20 .

Mortgagee a necessary party .

	

JACK
.

The plaintiff sold a brick plant to the defendant Company the Company NANOOSE
agreeing to form a new company to take the property over and to WELLINGTO N

assume and pay off a chattel mortgage on the property held by one B . COLLIERIES

Later the plaintiff at the instance of the Company signed what h e

thought was a transfer of the property but the instrument was in

fact an agreement which included a clause releasing the defendan t

Company from its obligation to pay off the chattel mortgage . In an

action for a declaration that he was entitled to be indemnified by th e

defendant Company it was held by the Court of Appeal (see 35 B .C .

295) that his signature to the instrument was obtained by fraud an d

he was entitled to be indemnified by the defendant Company. An

application by the plaintiff for an order that the defendant pay th e

mortgagee the amount due under the chattel mortgage and that it b e

referred to the registrar to take an account of the amount due, wa s

dismissed .

Held, on appeal, per MACDONALD, C .J .A . and MACDONALD, J .A ., that a

mortgage account cannot be taken between a mortgagor and a thir d

party, the mortgagee being a necessary party and the registrar cannot

make a foreigner (B. being a resident of the United States) a party
to the action .

Per GALLIHER and McPHILLZPs, JJ.A. : That the mortgagee is not a

necessary party ; that a reference before the registrar should be

directed and an affidavit from the principal creditor be accepted t o

prove the amount due under the mortgage .

The Court being equally divided the appeal was dismissed .

9 9
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COURT OF
APPEAL APPEAL by plaintiff from the order of MoRRISON, J. of the

1926

	

13th of January, 1926, dismissing a motion in pursuance of

Jan . 20. the judgment of the Court of Appeal of 3rd March, 1925, allow-
ing the appeal, in which it was provided that the plaintiff was

JACK
v

	

entitled to be discharged from all liability under the chatte l
NANOOSE mortgage for $23,000, and further advances from the plaintiff

WELLINGTO N
COLLIERIE

S IES
to J. M. Braun by payment by the defendant to said Braun al lC

moneys payable thereunder, if or when due . This motion was
for an order that the defendant pay Braun the amount du e
under the chattel mortgage and that there be a reference to th e
district registrar at Vancouver to take an account of the amount

Statement
due and that evidence by affidavit of J . M. Braun as to the
amount due be accepted as prima facie evidence upon the
reference.

The appeal was argued at Victoria on the 20th of January ,
1926, before MACDONALD, C .J.A., GALLIHER, MCPHILLIPS and
MACDONALD, JJ.A .

Cassidy, K.C., for appellant : This is a motion to bring int o
effect the judgment of the Court of Appeal, and that in order t o
ascertain the amount due the affidavit of J. M. Braun be accepted
in evidence. There is no dispute as to the mortgage being long
overdue and that the defendant Company assumed the debt .

Hossie, for respondent : The mortgagee must be a part y
before any order can be made. He must come in and clai m
what he is entitled to then.we can dispute the claim both as to

Argument
quantum and validity. There are three elements missing : (1 )
No demand by the mortgagee ; (2) the amount due is not ascer-
tained ; (3) he must be a party : see Morrison v. Barking

Chemicals Company (1919), 2 Ch. 325 ; Wolmershausen v .

Gullick (1893), 62 L .J., Ch. 773. There is no power to order
a reference between persons not parties to the action . One of
our contentions is that the mortgage is not valid .

Cassidy, in reply : As to the mortgagee it is not necessary t o
make him a party to the action : see .Ascherson v . Tredegar Dry

Dock and Wharf Company, Limited (1909), 2 Ch . 401. This
Court has power to take any proceedings necessary to render it s
judgment effective : see sections S and 26 of the Court of
Appeal Act .
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MACDONALD, C.J.A. : I would dismiss the appeal . The OOUT OF
APPEAL

application to Mr. Justice MORRISON was for an order that the

	

—
defendant do pay to the mortgagee the amount due under the

	

192 6

said chattel mortgage, and that it be referred to the district Jan. 20.

registrar of this Court at Vancouver to take an account of the

	

JAC K

amount so due. That is what Mr. Cassidy applied for, that

	

v.
there be a reference to take the accounts and find the amount

NAN005 E
WELLINGTO N

due, and on that amount being found that the defendant, the COLLIERIE S

respondent in this appeal, should pay that amount . Now, the

difficulty about it, as I see it, is that the Court will not make a n

order which will lead to no definite and final results. No mort-
gage account can be taken between the mortgagor and a third

person without the intervention of the mortgagee ; the mort-

gagee is a necessary party to any taking of a mortgage account .
The mortgagee in this case is in the United States . It is quite
plain to me that the registrar cannot make him a party in hi s
office . Whether he could do so if he were a resident of thi s
Province, I need not consider. I am satisfied that he cannot, i n
his office as registrar of the Court, make a foreigner a part y
to this action and a party to the taking of the mortgage accounts . MACDONALD,

It seems to me that the proper course, or one of probably two

	

C.J.A .

or three different courses that might be taken in the Court below ,

is this : the appellant might have, as he has done on this applica-
tion, shewn that the mortgage was due ; and therefore there is a

liability to pay under our own judgment. Then, as he wishes
to proceed and have payment at once, it is necessary to ascertai n

the amount that must be paid by the defendant . In order t o

obtain that amount there might be, as I mentioned a moment

ago, several alternative courses open ; the appellant might bring

an action for redemption, he is the mortgagor. He might mak e

the mortgagee and the present defendant defendants to tha t

action . The account could then be taken, or any question as t o

the validity of the mortgage could then be raised by defence o r

counterclaim, and the whole matter between the three parties b e

tried, and the final amount which would bind all parties arrived

at . Or, he might ask for an order making the mortgagee a

party, so that when the reference is ordered the referee wil l

have all parties before him, and can make a finding which wil l
be conclusive upon all parties . Now what Mr. Cassidy has
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COURT OF failed to do is to ask, and he apparently did not wish to as k
APPEAL

for an order of that kind—what he has failed to do is to ask
1926 that the mortgagee shall be made a party to the action for the

Jan. 20 . purpose of taking these accounts. In view of that circumstance

JACK
I think the judge was right in refusing to make an order, whic h

v.

	

might or might not be effective depending upon the consent of
NANOOSE

the mortgagee to be bound by something which in law he woul dWELLINGTON
COLLIERIES not be bound by.

On that ground I would dismiss the appeal .

GALLIHER, J .A . : I would allow the appeal. I could agree
with very much that the Chief Justice has said if I were not of
the opinion that under the order of this Court the appellant i n
the action has been placed in a different position as to the takin g
of accounts than that which a mortgagor and mortgagee woul d
be in the ordinary case of a mortgage action . It seems to me
that when this Court has decreed that he should be relieved an d
discharged from this mortgage, and that relief shall be that th e
respondent, a third party and a party to this action, pay th e
mortgagee, that he has been placed in a position that he can cal l
the mortgagee to give in evidence the true state of accounts a s
between the mortgagor and the mortgagee . If I am wrong in
thinking he has attained to that status by virtue of our order, of
course my reasons would be wrong, and I would agree with th e
learned Chief Justice ; but I think he can prove that accoun t
by calling the mortgagee . Now then, as to whether the mort-
gagee will or will not come and give evidence as to the account ,
Mr. Cassidy takes the responsibility. And it is not, I think, for
the Court to assume that he will not come, and that the order
would be ineffective .

For these reasons I would allow the appeal .
I might perhaps add a word to my judgment on the questio n

of the adding of the mortgagee as a party. As it appeals to me ,
if the respondent seeks to attack the validity of the mortgage ,
then the necessary steps taken in order to effectuate that shoul d
be taken by him.

McPnILLIPS, J .A . : I would allow the appeal . It seems to
MCPHILLIPS,

J.A.

	

me that, after all, the case is a simple one . On the other hand

GALLIHER,
J .A .
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it seems to be attempted to make out on behalf of the respondent COURT OF
APPEAL

that something very intricate is present, something that might

	

—
not effectuate justice in upholding the right to the reference

	

192 8

which was moved for, and as I think, with great respect, wrong- Jan. 20 .

fully refused . This case was argued at great length before this

	

JACK
Court, we had the pleadings before us, and the mortgage in ques-

	

v .

tion was not disputed in any way at the hearing ;; one of the
ELLING E

y y

	

WELLINGTO N

salient features was this, that the defendant Company had agreed COLLIERIE S

to indemnify the plaintiff from payment of this mortgage . And
the mortgage was set up by the defendants themselves . There
was no suggestion in the defence made that the mortgage wa s
invalid or not a good or valid security in every respect . Now,
it seems to me that it is a very late date to raise this point, an d
to in that way prevent the judgment of this Court being given
full effect to. There are unquestioned decisions and in th e
Privy Council itself that the Court below must work out th e
judgment of the Court of Appeal. And I cannot see that tha t
requirement is being accomplished. I illustrated to Mr . Ilossi e

during the argument—suppose it had been the Bank of Englan d
that held the mortgage, would it have been advanced that the MCPHILLIPS ,

Bank of England must be made a party ? Unquestionably all

	

J .A .

that would be called for would be an affidavit sheaving th e
amount due under the mortgage . I used that illustration
because the Bank of England is not within the jurisdiction o f
this Court . I only refer to this to point the moral of the situa-
tion. If it is to be contended that the mortgage has no validity ,
then that must be a burden that the guarantor or surety wil l
take. If the guarantor or surety desires to agitate this point i t
will have to be by action, and he would be entitled in a proper
case to use the name of the plaintiff, the mortgagor, should ther e
be reasonable ground shewn, securing the plaintiff, the mort-
gagor, against costs. But no steps have been taken to that end .
That is, the defendant Company was, when the judgment wa s
entered in this Court, under the obligation to pay this mortgage ;
and a very considerable time has elapsed, some ten months, an d
no steps have been taken to question the validity of the mortgage .
Why should we prevent the wheels of justice going around in
regard to finding out as to what is due under the mortgage ? I
think we are entitled to assume in this case that the mortgage is
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COURT OF a valid mortgage ; it was never questioned at this Bar . Mr.
APPEAL

Cassidy read from my judgment, language indicating that I
1926

	

appreciated during the argument at this Bar, that there woul d
Jan . 20 . likely be difficulty in working out relief in the case . I appre-

JACK

	

ciated it during the argument and I raised the point with Mr .
v .

	

Davis, because I at the time thought there might have to be some
NANOOSE amendment . Mr. Davis made the answer that if fraud wasWELLINGTO N

COLLIERIES established there would be no difficulty about working out th e
relief. However, I do not want to say that Mr . Davis took the
same view of the question put that I did . We are both fallible ,
and it may be that I put a higher import on the statement of Mr .
Davis than I was entitled to put upon it ; but I certainly did not
anticipate that we would have all these later difficulties . The
contention virtually is that the judgment of this Court is no t
capable of being worked out without the mortgagee who is with -
out the jurisdiction of the Court being made a party ; such is th e

argument advanced by Mr. Hossie here today, that would mean

that the judgment of this Court very possibly never could b e
worked out, because we have no control over this mortgagee i n

MCPHILLIPS, any respect. It is for the mortgagee to come into Court an d
J.A .

	

y

prove his mortgage debt . Now the Ascherson v. Tredegar case
(1909), 2 Ch . 401 as I understand it has precisely determine d
that the principal creditor is not a necessary party . The mort-
gagee in this case is in the position of the principal creditor, an d
he is not a necessary party, and I do not see why he should even

be a necessary party in the master 's office . An affidavit might
well be produced there from the principal creditor to prove the
amount due under the mortgage ; and having made that affidavit
he would be subject to cross-examination upon it even if abroad ,
i .e ., in the United States of America, and if he does not submit
to cross-examination deductions might be drawn from that an d
the claim disallowed ; that would be a matter for the master ;

the master makes his report, and the report has to be approve d
or disapproved by a judge of the Supreme Court .

I therefore consider, with great respect to the learned judge ,
that the motion that was made ought to have been acceded to ,
and the reference ought to have been directed. Certainly it is
not pleasant to see that obstacles that would not appear to hav e
any real force should be thrown in the way of the working out
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of the judgment of this Court, especially a judgment that fol-
lowed the statement of counsel that if fraud was found n o
difficulties would arise in the way of working out the consequen-
tial relief.
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COURT OF
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192 6

Jan . 20.

MACDONALD, J .A . : We have only to determine on this appeal

	

v
JA .

.
whether or not the judge below should have made the order NANOOSE

WELLINGTO N
applied for . It is clear to my mind that before the matters in COLLIERIE S

issue can be determined the mortgagee must be added as a party ,
and there is no power to do so before the registrar . Whether or
not the onus of taking the necessary steps to do so is on the

MACDONALD,
respondent or the appellant we are not called upon to say . Mr.

	

J .A.

Cassidy is attempting to take a course which ignores the neces-
sity for that step being taken . For that reason, and the further
reasons mentioned by the Chief Justice, I would dismiss th e
appeal .

The Court being equally divided the appea l
was dismissed .

Solicitor for appellant : A . C . Brydon-Jack.
Solicitor for respondent : Ghent Davis .
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Statement

THE KING v. THE MINISTER OF LANDS .

Appeal—Practice—Application to admit further evidence—Crown lands —
Application for lease of waterfront lot—Objection taken by owner o f
adjoining lots—Lease granted without notice to adjoining owner —
Mandamus—Order absolute--Appeal—R .S .B .C . 1924, Cap . 131, Sec . 139 .

On appeal from an order that a writ of mandamus do issue directed to

the Minister of Lands commanding him to determine the rights of a n

applicant for a lease of a certain lot and of an objection thereto and to

proceed in accordance with section 139 of the Land Act, an application

to put in an affidavit of the minister to shew what actually took

place before him was refused (MePHILLIPS, J .A. dissenting) .

Marino v. Sproat (1902), 9 B .C . 335 followed .

Section 139 of the Land Act provides that "In any application under the

provisions of this Act regarding which any adverse claim or protes t

has been lodged or objection taken, the Minister, . . . . shall

have power to hear, settle, and determine the rights of the adverse

claimants, and to make such order in the premises as he may dee m

just ."

	

.

	

.

	

.

	

.

A lumber company applied for a lease of a waterfront lot in the Comox

district for booming purposes. S. who owned six lots across a road bu t

fronting on the lot in question, wrote the department of lands,

objecting to the granting of the lease and received a reply that hi s

complaint would be considered . The lot was leased to the applicant

without notice to S . who applied for and obtained an order for a wri t

of mandamus to determine the rights of the parties in accordanc e

with section 139 of the Land Act .

Held, on appeal, reversing the decision of GREGORY, J. ( MARTIN and

McPHILLIPS, JJ .A . dissenting), that the section is confined to eases

in which the objector claims a right to or in the subject-matter itself .

S .'s objection to the granting of the lease is not founded on an interes t

either legal or equitable in the subject-matter and his application

should have been refused .

APPEAL by the Minister of Lands from the order of GREGORY,

J. of the 23rd of November, 1925 . One Charles Simms owned

six lots fronting on the water (there being a road between th e
lots and the actual waterfront) in the Comox District. The

Royston Lumber Company applied for a lease of the waterfront
in front of his lots for booming ground. Simms wrote the
deputy minister of lands on the 3rd of November, 1924, object-

ing to the granting of the lease and the department replied that
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his complaint would be considered . The lot on the waterfront, OOURT OF
APPEAL

being lot No . 151, was leased to the Royston Lumber Company —

on the 13th of March, 1925, and on the 24th of October follow- 1926

ing Simms's solicitor wrote the Minister complaining that even Jan. 15 .

after the department said that Simms's complaint would be
March 2.

considered, the lease was issued without his being heard, and THE KING

he asked that the Minister act under section 139 of the Land

	

THE

Act, and hear, settle and determine the rights of the parties. MINISTER
OF LAND S

This was refused. Simms applied for and obtained an orde r

nisi for a writ of mandamus on the 21st of November, 1925 ,

and obtained an order absolute on the 23rd of November, 1925 . Statement

The appeal was argued at Victoria on the 15th of

January, 1926, before MACDONALD, C .J.A., MARTIN, GALLIHER,

MCPHILLIPS and MACDONALD, M.A.

Maclean, K.C., for appellant : The Minister came to the con-

clusion it was not necessary to have a hearing under section 13 9

of the Land Act . We apply to put in an affidavit of Mr . Pattullo
to shew what actually took place . This is merely formal evi-

dence and should be allowed in : see Wallace v. Grand Trunk

R.W . Co . (1921), 49 O.L.R. 117 at p . 120. This is a high
Argumen t

prerogative writ, and everything should be before the Court .

Mayers, for respondent, contra : There are three requisites
wanting before such evidence should be allowed in : see Marin o

v . Sproat (1902), 9 B .C. 335 .

MACDONALD, C .J.A. : It is a rather hard and fast rule which
this Court has always followed, and which is exemplified in MACDONALD,

Marino v. Sproat (1902), 9 B.C. 335. I think the evidence is

	

O .J.A.

not admissible .

MARTIN, J .A . : I am of the same opinion. I am in entir e

accord with what the Chief Justice has said, for the reason i t
would be unsafe for us to depart from the rule that was lai d

down so many years ago in Marino v. Sproat, and which has MARTIN, J .A .

worked out quite well . I would not open the gate for one

moment unless there were compelling circumstances requirin g

us to do so .
The Ontario case that Mr. Maclean has cited to us should not,
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THE
MINISTER fication of a formal slip in proof, about which there was no rea l
OF LANDS

controversy ; whereas the matter that is now sought to be intro -
duced, and the whole proceedings bolstered up by, is the whol e

MARTIN, J .A . foundation of the proceedings, that is to say, the Minister no w
admits that he really has considered this matter long ago—which
is the whole position for the application for this prerogative writ .

GALLIFIER, J.A. : I am not certain that Marino v. Sproat just
covers this case ; but I feel that it is dangerous to depart from
it. It is a very salutary rule, I think, laid down, and it ha s
been followed by this Court, and other Courts in Britis h

Columbia so far as I know, since it was decided . But I feel a s
my brother the Chief Justice and my brother MARTIN do about
the admission of this evidence ; and I am less inclined to make
any fine distinctions as between the circumstances in this pro-
ceeding or between the nature of this proceeding and the natur e

of any ordinary action in Court, because to my mind it does not
become necessary for the determination of the point involved .

MCPHILLIPS, J.A. : I am not clear that the same rule ought
to apply in mandamus proceedings where a person is charge d
with dereliction of duty or failure to do something whic h
was his duty . Surely that person should be heard out, and b e

McPHILLIPS, allowed to explain . That is the differentiation, I would think ,
J .A . as against the establishment of some question of fact in a n

ordinary action . As to what the Minister did is not a question
of fact bearing on the determination of the issues in the matte r
at all . He should at all times be admitted to say, "I did con-
sider this, and I did consider that." Suppose a judge, for
instance, failed to put down all that occurred, surely the judg e
could be heard to say, "It is true I did not put it down in my

for this reason, we are not informed as to what was the lon g
1926 established practice of the Ontario Court with regard to th e

Jan . 15 . admission of evidence ; it might be relaxed and not based on
March 2 .

well-settled principles, or it might be on well-defined principle s
THE KING but not settled principles as ours are . Furthermore, the Ontari o

V.

	

case is of no assistance to us, because in it there was the recti-

COIIRT OF I think, with all deference, be considered of any weight at all ,
APPEA L

GALLIHER,
J .A .
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notes, but I did do this or I did do that, or I did have this COURT OF
APPEA L

before me, and I did have that before me." I would prefer time

	

_

for further consideration and I might come to the same conclu-

	

1926

sion as my brothers who have expressed their . opinion in the Jan . 1 5 .

matter, but as at present advised I would decide in favour of March 2 .

what I now consider the interests of justice, and that is that the THE KIN G

Minister should be allowed to explain all that he did .

	

Tv.
MINISTE R

MACDONALD, J.A . : I must say I am inclined to the view of LAND S

expressed by my brother MCPIrILLIPs . I will not dissent, how - MACDONALD,
ever, from the majority of the Court .

	

J .A .

Maclean, on the merits : The matter was before the Ministe r

and he dealt with it . He need not hear anyone if he thinks it
unnecessary in the circumstances. Section 139 is an enabling

section : see Julius v . Lord Bishop of Oxford (1880), 5 App .

Cas. 214 at p. 227. As to costs see Watson v. Howard (1924) ,

34 B.C. 449 .
Mayers : It is only through section 139 that persons having a

claim can get before the Minister . There must be a hearing of

both parties : see Shannon v . Corporation of Point Grey (1921) ,

30 B.C. 136 ; In re Neath and Brecon Railway Co . (1874), 9
Chy. App. 263 at p . 264 ; Bonanza Creek Hydraulic Concessio n

v. The King (1908), 40 S .C.R. 281 ; Esquimalt and Nanaimo

Railway Co . v. Fiddicic (1909), 14 B .C. 412 at p. 428 .

Maclean, in reply : The Crown is dealing with its own prop-
erty. The Minister is not compelled to act under section 139 :

see The Queen v . The Lords of the Treasury (1839), 10 A . &
E. 374.

Cur. adv. vult .

2nd March, 1926 .

MACDONALD, C .J .A. : I would allow the appeal .
Section 139 of the Land Act cannot, I think, be applied t o

the facts of this case. That section is confined in its require-
ments to cases in which the objector claims a right to or in th e

subject-matter itself. The context makes this reasonably clear .
The Minister is empowered to hear and determine "the rights o f

the adverse claimants " and to make such order in the premises

Argument

MACDONALD,
C .J .A .
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_ the lease is not founded on a claim of interest either legal
1926

	

or equitable in the subject-matter . The granting of the lease ,
Jan . 15 . he claims would render his view less desirable and would inter-

March 2 . fore with his access to the sea . If he claimed a legal right to
THE KING such view and access the result no doubt would have been dif-

v .

	

ferent, but his land does not abut on the foreshore nor did he

MARTIN, J .A. : Under the provisions of the Land Act, Cap.
131, Part IV., the Royston Lumber Co . Ltd. applied to the
Minister of Lands for a lease of certain foreshore lands i n
Comox Harbour on Vancouver Island separated by a publi c
highway from certain lands owned by one Charles Simms wh o
lodged a written protest and objection with the deputy minister
of lands against the granting of the lease claiming that it would
authorize and permit the erection of certain buildings whic h
would injuriously affect the lands of the said protester, bu t
despite this protest the lease was granted to the said applicant
without any opportunity being given him to establish his protes t

MARTIN, J .A . though in acknowledging it the proper departmental officer said :
"In this connection I beg to advise you that your protest has been noted ,

and in the event of an application being received in the department sam e

will be given every consideration . "

After the protester found out that the lease had been grante d
a formal request was made on his behalf for the hearing an d
determination of his protest and objection under section 13 9
of the Act, but the Minister refused to "reopen this case" and so
the protester applied for and obtained an order for a writ of
mandamus to compel him to do so, and from that order th e
Minister appeals .

The protester relies on section 139 as follows :
"In any application under the provisions of this Act regarding which

any adverse claim or protest has been lodged or objection taken, the
Minister, or the Commissioner for that district when so directed by th e

Minister, shall have power to hear, settle, and determine the rights of

COURT OF as he may deem just . Mr. Simms's objection to the granting of
APPEA L

THE
MINISTER claim that it does . There is nothing to make an order about. No
of LANDS

doubt he may make his protest, but even if a hearing were
granted him the Minister could make no order . He might refuse

MAC DONALD,
C .J.A.

	

to issue the lease out of deference to Mr. Simms's objections ,
but that is all .
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the adverse claimants, and to make such order in the premises as he may COURT OF

deem just ; and for all and any of the purposes aforesaid he shall have full APPEAL

power to summon and examine under oath the parties and witnesses, bu t

such decision and order, if made by a Commissioner, shall be subject to

	

192 6

review by the Minister, and subject to appeal as provided by section 140." Jan. 15 .

This, in effect, confers upon the protester, after duly "lodg- Mirth 2 .

ing" or "taking" his "adverse claim or protest .

	

. or THE KIN G

objection," the absolute right, on every principle of natural

	

T
v.
HE

justice, of being heard in support thereof when the "rights of MINISTER

the adverse claimants" (as both claimants and protesters are
°F LAND S

comprehensively styled) came before the Minister for adjudica-

tion, and if there were nothing more that would be an end o f

the appeal because there is a clear obligation cast upon th e
Minister to hear the "adverse claimant" (which term includes
protester) despite the permissive form of conferring the power —

Shannon v. Corporation of Point Grey (1921), 30 B.C. 136 ;

(1922), 63 S.C.R. 557. But to justify his refusal reliance i s
placed by the Minister upon section SS, as follows :

"88 . The Minister may, if there appears to be no valid objection, give

notice to the applicant that a lease will issue as desired, provided the

applicant has the land surveyed in a legal manner within six months fro m

the date of such notification . All surveys of lands leased under this Part MARTIN J .A.
shall conform to the regular system of survey in all respects, except tha t

the lengths of the boundaries thereof shall be to the satisfaction of th e

Minister, and in accordance with regulations made by the Surveyor -

General ."

I have carefully considered this n in relation to the whole
material portions of the Act and to section 139 in particula r
with the result that I am of opinion it is wholly inapplicable t o

"adverse" proceedings instituted by stranger "claimants" lende r
section 139, and is intended to apply only to those "objections "
and questions which would arise between the Crown and its
applicant and which might well be left to the domestic, so to
speak, discretion of the Minister in deciding whether from th e
point of view of strict legality (such as irregularity in conform-
ing to statutory conditions) or of a wider public policy, th e
"objection ." whatever its nature, should be dr (met] by him to b e
"valid" for the purposes of the Act . Such matters--"objec-
lions" between the prospective lessor and -see only it would b e
reasonable to leave to the lessor to attach whal weight he though t
fit to, because no one else was concerned, and the striking differ-
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That minor classes of "objections" only are subject to th e

Minister 's discretion upon his view of their validity is show n
by the proviso which indicates the objections are such as ma y
be cured by the applicant having the "land surveyed in a lega l

manner within six months of the date of the notification" to hi m
of such objection : these objections are obviously only thos e
raised by the department itself and not by strangers setting u p
adverse claims.

When, however, the interests of strangers are affected an

entirely different state of affairs arises with a corresponding
different policy towards the public at large and it would be mos t

MARTIN, J .A . desirable that the fullest opportunity should be given to claim -
ants to support their claims without being arbitrarily shut out

from them by the uncontrolled exercise of a departmental dis -
cretion, even in the most meritorious circumstances, as to thei r
"validity" under section 88 . This construction of the Act gives
full effect to its provisions in every aspect while preserving th e
fundamental principle. of the right to be heard to support a righ t
claimed, and it is difficult to believe it was the intention of Par -
liament to adopt another course, and one at variance with th e
letter at least of section 139, which would be fraught with suc h
danger to the public at large . It is, with all respect, no answe r
to say that if the Minister should regard the "claims, protest s
or objections" as frivolous then he should summarily dismis s
them on his own initiative or at the request of the applicant ,
because he could only do that if such a summary power wa s
conferred upon him, which is entirely lacking in this statute ,
and in. the absence of it he has, in my opinion, only one clea r
duty, viz ., to hear the claimant or protester in support of hi s
claim or "protest lodged" before "determining" the matter

COURT OF ence in the language employed in the two sections as ,to the
APPEAL

classes of subject-matters and the disposition thereof confirm s
1926

	

this view ; in section 88, e .g ., only "objections" are dealt with
jai' . 15 . and provision is made for notifying the applicant alone, wherea s
March 2 .
	 in 139 "adverse claims"

	

"protests," and "objections"
THE KING are provided for with power to "summon and examine unde r

V .

	

oath the parties and witnesses" and "hear, settle and determine
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against him and in favour of the adverse applicant . It must be COURT OF
APPEAL

borne in mind that valid claims or protests might well be so ver y
inadequately presented originally, by, e .g ., a layman as to appear

	

1926

manifestly invalid yet when in due course they came to be Jan. 15 .

"heard and determined" their merit would be made apparent . March 2.

Moreover, even Courts of high and inherent jurisdiction do not THE KING

venture, in the fear that injustice might be occasioned, to dismiss

	

V.
THE

claims which appear to be frivolous and vexatious upon their MINISTER
OF LAND S

face without first giving those who have advanced there the righ t
to be heard in support of them (vide rule 2S4) and obviously
not fewer safeguards should be thrown around the proceeding s

of inexperienced departmental tribunals than are thought desir- MARTIN, J .A.

able in the case of the regular Courts of Justice .
I am therefore of the opinion that the order appealed fro m

was properly made and so the appeal should be dismissed .

GALLIHER, J .A . : In my opinion this appeal should be GALLIHER,

allowed.

	

F .A.

McPulLLIrs, J.A . : I have had the advantage of reading th e

reasons for judgment of my brother MARTIN, and I may say
that I am in entire agreement therewith . I merely wish to add
a reference to some of the relevant authorities bearing upon th e

matter in issue which, tersely stated by my brother MARTIN, i s
"the fundamental principle of the right to be heard . "

Where Parliament especially provides for parties being heard
it is a cardinal rule that every step taken must be in conformit y
with the statute. In Eastern Trust Company v . MacKenzie ,

Mann tC Co. Limited (1915), A .C . 750 at p . 759 ; 22 D.L.R,
MCPHILLIPS ,

410 at p. 417, Sir George Farwell delivering the judgment of

	

J .A .

their Lordships of the Privy Council said :
"It is the duty of the Crown and of every branch of the Executive t o

abide by and obey the law . "

In McLean Gold Mines Ltd . v. Attorney-General for Ontario

(1920), 1 D.L.R. 11, in the Ontario Supreme Court Appellate
Division, Middleton, J .A., who delivered the judgment of th e
Court, at p . 17, said :

"In the absence of express statutory authority, the Minister has n o
power to overrule and dispense with statutory requirements. "

And further on, at p. 17, said :
8
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"The decision of the Supreme Court in Heron v. Lalonde (1916) 31 D.L .R .
APPEAL 151, is not without its bearing here . Adapting the language of Idington, J .,

1926

	

at pp. 153-4, I am unable to understand how a power given by statute to a

Minister, to be exercised upon certain conditions precedent, can be said t o
Jan . 15 . have produced anything effective in law when attempted to be exercise d
March 2 . without the conditions precedent having been fulfilled . "

Tna Kixe

	

In Esquimalt and IVanaimo Railway Co . v. Fiddick (1909) ,
V .

	

14 B.C . 412, Mr. Justice IRVING, at pp . 427-8 said :
TE E

MINISTER

	

"It was conceded at the trial that the grant had been issued without

OF LANDS notice to the plaintiffs, or without notification to them to shew cause wh y

it should not issue . The first question that we have to consider is th e

construction to he placed upon the Act. In my opinion, the obligation

imposed by that -e ,Jute according to the true construction of that statute ,

was to be ey, rei>ed arter due inquiry, of which the Railway Company wer e

entitled to have due notice .

"Every statute or rule conferring on any tribunal, be that tribunal th e

Lieutenant-Governor in Council, a municipal council, or the committee o f

a club, authority to adjudicate upon matters involving civil consequence s

to individuals, should be construed as if words stipulating for a fair

hearing to all parties had been inserted therein . The Legislature omit s

them as unnecessary, knowing that the Courts will read these words into

the Act . The only question upon which there can he any doubt is as t o
the consequence of the Lieutenant-Governor in Council omitting to observ e
this rule .

'"''s'
J .A. "Let us assume that words appropriate to the securing of a hearin g

to both sides had been actually written into the statute, what would be

the effect of a Crown grant issued if this preliminary requirement had no t

been complied with? I think the Court would be justified in holding it

null and void . "

here, in my opinion, it was a statutory obligation to hear
both sides . Blackburn, J ., in Reg. v. Saddlers ' Co . (1863), 3 2

Q . P, . 337 at p . 344, said it is "of the very essence of
justice that every person should be heard before judgment i s
given against him ."

In Bonanza Creek Hydraulic Concession v . The King (1908) ,

40 S .C.R. 2 81, Duff, J . at p . 291 said :
"It is undisputed that in this case the act of the Minister in professin g

to declare a forfeiture was not preceded by any inquiry which can be sai d

upon the above principles to satisfy the requirements of the law as regard s

inquiries of a judicial or quasi-judicial character, and it follows that thi s
act was inoperative . "

Here, admittedly, the protester was not heard . The principle
which was not complied with was the hearing of the proteste r
before adjudicating upon the protest made. In the language of
Lord Esher, in Armstrong v. South London Tramway Company
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(1890), 7 T.L.R . 123, "it was a necessary implication that the CouRTO F
APPEA L

party should be heard, and it would be monstrous to suppose
otherwise." Here the protester was not heard . The learned

	

192 6

judge in the Court below, in my opinion, arrived at the right Jan . 15 .

conclusion. March 2 .

The appeal in my opinion should be dismissed .

	

THE KIN G
v .

THE
-MACDONAID, J.A . : This is an appeal from an order of MINISTER

GREGORY, J., directing that a writ of mandamus should issue
of LANDS

to the Minister of Lands commanding him to hear, settle an d
determine the alleged rights of the applicant one Charles Simm s

in respect to the enjoyment of property owned by him adjoinin g

the waters of Comox Harbour, as against the Royston Lumbe r
Company Limited the lessees of land covered by water below th e
high-water mark . The leased lands adjoin the applicant' s
property, except for a public highway intervening. Simms
objects that proposed works by the lessees, viz ., the making of
booming grounds on their water lot will interfere with "th e
beauties of the situation," spoil his land as a residential property
and entirely destroy "the amenities of my property," whateve r
that may mean. His solicitor by letter complained "that the
Company has erected works on the foreshore which injuriousl y
affect the property of Mr. Simms." The deputy minister of MACnoNALD,

J.A.
lands in response to a letter of protest from Simms, replied, in
part, as follows :

"In this connection I beg to advise you that your protest has bee n

noted, and in the event of an application being received in the department

same will be given every consideration . "

Subsequently, the lease was granted without further reference ,
so far as the material shews to the protest lodged by Simms . In
reply to the letter from his solicitor complaining that the leas e
was issued and calling upon him to proceed under section 13 9

of the Laud act to "hear, settle and determine" the allege d
rights of Mr. Simms, the Minister replied that he saw no neces-

sity for reopening the matter .
The point in issue is, must the Minister hold such a hearin g

as section 139 calls for to consider this protest, or is the section
simply permissive so far, at all events, as complaints of thi s
character are concerned ? Section 139 under the heading "Hear-
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COURT OF ing of Adverse Claims," reads as follows : [already set out in theAPPEA L

1926

	

It should be observed that by section S8 of the Act ,
Jan . 15 .

	

"The Minister may, if there appears to be no valid objection, give notice
March 2, to the applicant that a lease will issue as desired," etc .

That means he may do so if in his opinion there is no vali d
T7aE KI\ G

	

v,

	

objection regardless of the views of others . If he finds there i s
THE

MINISTER an objection by an adverse claimant he may hold an inquiry
or LANDS under section 139 .

Mr. Mayers referred to the judgment of IRVING, J., in
Esqui'malt and \ anaimo Railway Co. v. 11'iddick (1909), 14
B.C . 412 at p . 428, where he says :

"Every statute or rule conferring on any tribunal, be that tribunal th e

Lieutenant-Governor in Council, a municipal council, or the committee o f
a club, authority to adjudicate upon matters involving civil consequence s
to individuals, should be construed as if words stipulating for a fai r

hearing to all parties had been inserted therein . "

That has no application to this case. No civil consequences
are involved qua the respondent . Whether or not he would be
within the benefit of the section if works were erected or a busi -

nlACDO vALD,
ness carried on upon the leased lands which would amount to a

J.A. nuisance we need not inquire as no such suggestion can be made .
No legal rights of the respondent are interfered with. It is only
his sense of propriety that is offended. He wishes to preserv e
the landscape front features which may mar its beauty . Inter-
ference with scenic views usually accompany commercia l
progress . That, however, cannot be made the basis of a lega l
right ; nor are such protests contemplated by the statute a s
warranting a formal inquiry .

We were also referred to Bonanza Creek Hydraulic Conces-
sion v. The King (1908), 40 S.C.R. 281, a decision not of
assistance because, there again, a decision was given by th e
Minister without holding an inquiry ;ell erse to a party whos e
legal rights were affected . There are s . where certain conse-
quences affecting others follow a decisi, du by a Minister or by a
public body. Such a decision can only be properly made afte r
an inquiry of a judicial or semi-judicial nature and the Court s
will, in the absence of such inquiry treat the act as a nullity .

We are not called upon to decide what course the Ministe r
should follow if a protest was lodged by one who, in the words

judgment of MARTIN, J .1.] .
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of the title to the section, and the wording of the section itself ,

had an adverse claim, although I would have little doubt in such

a case. True, in one part of the section the words `"advers e

claim or protest" are used, suggesting that a protest is enough . Jan . 15 .

But the controlling words s pewing the subject of that inquiry, March 2 .

viz ., "the rights of adverse claimants" are found in the fifth line THE KIN G

of the section . We may also look to the title of the section, if

	

° '

COURT O F
APPEA L

1926

TIDE

necessary . It would be going too far to suggest that, if letters MINISTE R
OF LAND S

of protest are received from various parties living in the neigh-
bourhood whose ascetic sense of beauty is offended that the Min -
ister would be bound to grant a hearing in respect to such pro -

tests . It is only in respect to the "rights of adverse claimants"

that a hearing is contemplated .

A somewhat similar point was considered in Julius v . Lord

Bishop of Oxford (1880), 5 App . Cas. 214, where instead of the
words "shall have power" as in said section 139, the words "it

shall be lawful" were used. It was held that the words simply

made that legal and possible which otherwise there would be n o

authority to do . True, it was pointed out that the power in
MACDONALD ,

certain cases may be coupled with a duty to exercise it . To

	

J .A .

quote Earl Cairns, L.C. at pp . 222-3 :
"But there may be something in the nature of the thing empowered t o

be done, something in the object for which it is to be done, something i n

the conditions under which it is to be done, something in the title of

the person or persons for whose benefit the power is to be exercised, whic h

may couple the power with a duty, and make it the duty of the perso n

in whom the power is reposed, to exercise that power when called upon to

do so . Whether the power is one coupled with a duty such as I hav e

described is a question which, according to our system of law, speakin g

generally, it falls to the Court of Queen's Bench to decide, on an appli-

cation for a mandamus. And the words ` it shall be lawful' being accord-

ing to their natural meaning permissive or enabling words only, it lies upo n

those, as it seems to me, who contend that an obligation exists to exer-

cise this power, to spew in the circumstances of the ease something which ,

according to the principles I have mentioned, creates this obligation . "

I may add that none of the elements mentioned in the first

part of the above quotation are present in this case .

And again at p . 225 :
"My Lords, the cases to which I have referred appear to decide nothing

more than this : that where a power is deposited with a public officer for

the purpose of being used for the benefit of persons who are specificall y

pointed out . and with regard to whom a definition is supplied by the
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eouRT OF Legislature of the conditions upon which they are entitled to call for it s

APPEAL exercise, that power ought to be exercised, and the Court will require i t

to be exercised . "
1926

Here, the "persons who are specifically pointed out" are men -
Jan . 15 .

tioned in the section, and "a definition is supplied by the Legis -
March 2 .

lature of the conditions upon which they are entitled to call fo r
its exercise," viz ., having the rights of adverse claimants . It

v .
THE

	

was never intended that this power should be used in respect t o

O F
MINTE R

LANDS illusory claims of this nature . Neither the section nor the
scheme of the Act in dealing with applications for leases would

MAODONALD, so indicate . It is not "shall hear and determine." It is "shal l
s.n .

	

have power to hear and determine . " It is one thing to posses s
a power and quite another to be compelled to exercise it .

I would allow the appeal .

Appeal allowed, Martin and McPhillips,

JJ.A . dissenting .

Solicitor for appellant : J. W . Dixie .

Solicitors for respondent : players, Lane & Thomson .

THE KING
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ZELLIX SKY AND ZELLIXSKY v. RAXT. COURT OF
APPEAL

Negligence—Automobile—Injury to pedestrian—Negligence of driver—

	

192 6

Failure to look—Excessive speed—Agony of collision—Contributory
Jan . 21 .

negligence .

ZELLLNSK Y

The plaintiff in crossing a street at a corner and when about two-thirds of

the way across looked to her right and saw the defendant's automobil e

almost upon her . Her evidence was that she hesitated as to which

way she should go and then the ear was upon her . The defendant

admitted that when he first saw her he swerved to the left to try t o

avoid her and put on his brakes but they did not take effect unti l

after he struck her ; but he claimed that she hesitated and suddenly

took two steps back that brought her in front of his car . The defend -

ant's car skidded 63 feet and the plaintiff was carried from 45 to 50

feet after she was struck. The trial judge found the defendant guilt y

of negligence and that the plaintiff was guilty of contributory negli-

gence in getting in the way and dismissed the action .

Held, on appeal, reversing the decision of Muaviy, J. that there was the

finding of the trial judge that the defendant was guilty of negligenc e

and the evidence amply sustained this, but the plaintiff's evidence

which was uncontradicted on the point was that she did not see th e

defendant's car until it was practically upon her, and, being then i n

the "agony of collision," she could not be guilty of contributory negli-

gence and was entitled to recover for the damages sustained .

A PPEAL by plaintiffs from the decision of Aluniliy, J . of the

5th of October, 1925, in an action for damages for persona l

injuries resulting from being run into, knocked down an d

dragged by the defendant 's McLaughlin motor-ear. On the
evening of the 16th of March, 1925, at about nine o'clock, th e
plaintiff was walking on Douglas Street southerly, approaching
its junction with Dunedin Street and Burnside road, she being Statemen t

on the east side of Douglas . On reaching the corner of Dunedin

Street she crossed the road but before reaching the sidewalk on

the oppostie side she turned to her right and proceeded to cros s
Burnside Road . When she \\,as a little more than half wa y
across (on the westerly rilil\\ .ay tracks) she was struck b y
defendant 's car. The defele Loll was driving his car southerly
on Douglas Street and tnrm d into Burnside Road, goin g
southerly . Ile had a McLaughlin car and his two lights were

v .
RANT
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dimmed . The defendant's witnesses admitted he was going 1 5
miles an hour . IIe did not see plaintiff until very close to her
nor did the plaintiff see him until very close . The defendant
claimed the plaintiff, after getting two-thirds of the way across ,
suddenly stepped back and he was corroborated in this by one

ess . The plaintiff said, being in. agony of collision sh e
hesitated and had no time to do anything . When the defendan t
tried to stop he skidded 63 feet and went from. 45 to 50 fee t
after he struck the plaintiff . The trial judge found the defend -
ant guilty of negligence but that the plaintiff was, on the evi-
dence, guilty of contributory negligence which amounted t o
inevitable accident and he dismissed the action .

The appeal was argued at Victoria on the 21st of Jan -
uary, 1926, before MACDONALD, C .J .A., MARTIN, GALLIIIER ,

McPnii rs and MACDONALD, <M . A .

D. S. Tait, for appellant : On finding inevitable accident the
learned judge misdirected himself in law as you cannot hav e
inevitable accident with one party guilty of negligence, . On the
admitted facts she was suddenly confronted by the defendant ' s
car and in the agony of being run down she did what she coul d
to avoid him ; the finding of contributory negligence was unjus-
tified . The finding was that she was more than half way across.
When they saw one another they were both in the agony of col-
lision . Ile skidded 63 feet and carried the plaintiff from 45 t o
50 feet after hitting her . This gives a fair estimate of the
speed he was travelling at .

F. C. Elliott, for respondent : We rely largely on the evidence
of the plaintiff stepping back. The evidence is clear that sh e
nearly reached the sidewalk and then suddenly stepped back in
front of the car . The trial judge is in our favour as to this . .
The plaintiff had a right to assume she would continue onto th e
sidewalk : see Todesco v . Maas (1915), 23 I) .L. i . 417 at p .
419 ; The Canadian Pacific Ry . Company v . Smith (1921), 6 2
S.C.R. 134 . Was it reasonable that the defendant should. antici-
pate the plaintiff suddenly turning and coming back in front o f
his ear? see Garin v. Kettle Palley Ry . Co . (191S), 26 B.C.
30. On contributory negligence see Neenan v. ffosford (1920),
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2 I .R. 258 at p. 268 ; Morrison v . The Dominion Iron & Steel COURT O F
APPEAL

Co ., Ltd. (1911), 45 N.S.R. 466 at p . 471 .
192 6

MACDONALD, C.J.A. : The appeal should be allowed. Mr. Jan . 21 .

Tait in his opening, reading the particulars of the contributory
SK Y

negligence, confined the issue to the effect of her stepping back
zEizv.

at the time the occurrence took place . That is all we have to RANT

consider . We have the finding of the learned trial judge wh o
tried the action that the defendant was negligent, but apart from
all that, the evidence amply sustains that finding.

Now the question for us is whether upon the facts an d

circumstances we have here she was guilty of contributor y
negligence in stepping back. To determine that we hav e
to determine first whether she had opportunity of exercising

her judgment at the time of impact . Now she says herself, an d

she could hardly be contradicted upon it, and has not been con-
tardicted, that she was crossing the street and had got to a
certain point, when suddenly she realized that this car was
practically upon her . The defendant himself in his evidence
says it occurred so quickly that he was unprepared ; he was in mAcDoNALO ,

the agony of collision. He had his brakes, but he says his

	

C .J .A .

brakes did not take effect until he had actually struck her . Now
what does this mean ?

The evidence of Erb, one of the witnesses for the defence, i s

that she hesitated when, I suppose, she saw the car, and mad e
two steps backwards or sideways, when she was struck down .
That is a different story to what Mr . Elliott puts forward, that
she was within three feet of the curb and had run back fro m
the curb to a position a very short distance from the rail . That
is entirely inconsistent with Erb's statement.

I have read a considerable amount of the evidence of th e

defendant, and while at first it seemed to have been given ver y

frankly, yet when read, I do not say it is dishonest, but it is th e
evidence of a person who, like the plaintiff, was in the agony of
collision and did not observe very closely what took place .

I think it is the bounden ditty of a driver of an automobile,
especially at a crossing, to take particular care. Pedestrian s
must take care also ; on the one half of the street one looks out
for the traffic on that half . When he gets to the middle he must
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COURT OF look to see if there is any that will endanger his proceeding. If
APPEAL
— someone comes as this defendant did, suddenly, the law does no t
1926

	

require that he should act as coolly and collectedly as under
Jan . 21 . normal circumstances .

ZELLINSKY An Appellate Court must always feel a good deal of embarrass -
v.

RANT ment in setting aside the finding either of a judge or jury, bu t

in this case I have no hesitation . When a judge, or a jury ,

MACDONALD, comes to a manifestly wrong conclusion, or has proceeded upon
C.J .A . a wrong principle, the duty of this Court is to set that judge or

jury right . That is the function of this Court, to be exercise d

with great care and caution it is true . I think this is eminently

a proper case for setting aside the verdict . The assessment o f

damages is to be dealt with in the ordinary way .

MARTIN, J .A. : In my opinion this appeal should be allowed.

The case presents one unusual feature, in this, that in the par-
ticulars of the contributory negligence set up in the statement
of defence that negligence is restricted to one sole kind, namely ,
that the plaintiff stepped back into the path of the motor-ca r
though she at the time had attained a position of safety, and in

consequence of that stepping back she was struck by the car i n
a way which would not be attributed to the negligence of th e
driver thereof.

Now it is necessary that the position of the plaintiff shoul d
MARTIN, J .A . be most carefully considered, because the learned trial judge ha s

found that she, in that situation, did not act with reasonabl e
apprehension, to use the learned judge's expression, of wha t
should have been done, but, with all respect to the learned
judge, and basing my observations on the uneontradieted evi -
dence of the defendant himself, I am unable to take that view .
The situation must be viewed from the aspect that the defendant,
at that very moment, was found by the learned judge to have
been driving his car in a negligent fashion . The position
then is that a person who at that moment is not negligent i s
suddenly placed in a situation of extreme peril by a. person wh o
is negligently driving his car . To my mind that is a clear
situation of imminent peril, or, as it is very appropriately
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styled in Admiralty Courts (and adopted by Courts in general) COURT OF
APPEAL

the "agony of collision," and in such cases the law does no t
require anyone so wrongfully placed to exhibit extraordinary

	

192 6

presence of mind of extraordinary skill, and if he should fail Jan . 21 .

to do that which an ordinary person might be expected to do ZELLINSBY

under ordinary circumstances, that is not held to be negligence .

	

v .
RANT

See the cases cited in Marsden on Collisions at Sea, 8th Ed ., pp .
12, 13 and 65 .

So we have here a case where a woman is suddenly placed in
a position of imminent peril and can it be said that under suc h
circumstances she did anything that is unreasonable ? With al l
respect, I am unable to find that to be the case. When a person
acting properly is confronted with a situation such as that, i t
requires a very strong case to hold him responsible for an y
involuntary action he might take, and probably it is a question
as to whether it is best to jump sideways, or frontways, or back-
ways, or not at all, and so it really is almost impossible to sa y
under such circumstances that in the effort to save his life a
pedestrian took a wrong course, and consequently I am unable
to say that what the plaintiff did here constituted negligenc e
on the uncontradicted evidence.

	

MARTIN,

	

J .A .

I observe that our decision in Rainey v . Kelly (1922), 3
W.W.R. 346, has been somewhat misunderstood in some quar-

ters, but in many respects it is appropriate in this case. What
I said in my judgment therein must be taken in the light of the
circumstances, as was laid down in Quinn v . Leathem (1901) ,

A.C. 495 ; 70 L.J., P.C. 76, by Lord Chancellor Ilalsbury ,
and what I said was :

"I repeat it again, once a pedestrian has got into the vehicular traffic ,

and has begun to cross, he must be allowed to continue his crossing i n

safety and to finish it . "

Of course, that presupposes that he has lawfully got into the
traffic after exercising prudence and due caution and continue s
to exercise it, but my language has been obviously wrongly inter -
preted as meaning that a person once having blundered upon th e
highway can incautiously proceed to carry out that blunde r
irrespective of anything or anyone. One of the patent reason s
why the position of the crossing pedestrian is perilous on fre-
quented highways is that he is or may be caught between at
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least two cross streams of traffic and more at street intersection s
and thus cannot generally even venture to retrace his steps or
even look behind him .

My judgment is founded upon the principle of Rex v. Broad
(1915), A.C. 1110 at p . 1115 ; 84 L.J., P.C. 247, where their
Lordships of the Privy Council say this, laying down the prin-
ciple of law in general :

"Where a highway is crossed at right angles [which is the case at Bar i

as of right priority of passage belongs to the first comer ; he has a right

to be on the crossing, and, so long as he is crossing with all convenien t

speed, the second coiner cannot disregard or object to his presence, bu t

must wait his turn if he cannot pass clear . "

This is precisely the application of the Rainey case, and I
make these timely observations thereupon because I am unable
to perceive why it has been so misconceived .

GALLrxER, J.A . : The case before us really comes down t o
a very narrow point for consideration, and that is whether th e
acts or act of the plaintiff can be brought within the scope of ,
and whether it can be said to be something done in the "agony
of collision . "

Now I have hesitation in setting aside the judgment of a
judge below in a matter of this kind, but at the same time I fee l
myself impelled in this case to come to the conclusion on th e
evidence that what was done by the plaintiff was done in wha t
is termed the agony of collision . That being so, it cannot be
said that contributory negligence can enter into it, and the
appeal must be allowed .

McPlrlLLTrs, J .A. : I would allow the appeal .
The case really is within very small compass in the end, an d

can only be sustained upon the learned trial judge's finding o f
fact, if that finding of fact can be said to be reasonable upon th e
evidence .

Now there is some evidence that the plaintiff, a pedestrian ,
in crossing the street was across the intended line of passage o f
the motor-car, but I do not consider the evidence at all satisfac-
tory upon which the learned judge proceeded . We have street s
converging at the point where the accident occurred . The evi-
dence upon which the learned judge could only have proceeded
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would be the evidence of the witness Erb and the evidence of the

defendant himself. Now Erb was at a distant point from the
point of impact and it is perfectly clear that he could not tel l

that the coast was clear in front of the driver of the motor-car ;

that would only be possible by the driver of the motor-car him -

self or some other persons who were immediately in the rear o r

in front of where the collision took place, which was not Erb' s
position . I exclude the evidence of Erb, as being impossible t o

prove that fact . Then as to the evidence of the defendant, the

judge himself makes a finding of negligence against him. Stres s

is laid upon the fact that he had his side curtains up and hi s
lights were dim. Now that would prevent him from having a
clear view, and we have the distinct language of the learne d
judge :

"I think it is probable that the defendant was guilty of negligence,

inasmuch as he admits himself that he did not see this lady until he wa s

within 20 feet of her . "

If he did not see her until he was within a distance of 20 fee t
of her, he would only have a fraction of a second to endeavour
to avoid the plaintiff, and the plaintiff likewise only had tha t
time to avoid being hit . I think that comes within the rule of
the agony of collision and it was the negligence of the defendan t
that precipitated this situation .

The learned judge himself has said "apparently she got con -
fused." Now if the plaintiff was absolutely clear of the line o f
passage of the driver of the motor-car, why would there be an y
opportunity for confusion? She would be completely awa y
from any possibility of being hit by the car . The learned judge
found negligence against the. plaintiff. It is impossible, upo n

the facts, to arrive at other than one conclusion—the defendan t
negligently drove the ear upon the plaintiff, not having it under
control and capable of being stopped . At a speed of 15 miles
an hour I think it is unquestionable that the plaintiff was place d
in a position of peril ,ad the facts reasonably establish that sh e
had not completely pissed the line of direction of the ear . There
is no reasonable evi Hnee, in my opinion, with great respect t o
the learned trial judge, capable of being utilized to support th e
tindin;g that she was safely over . That being so, whether sh e
was an appreeialde distance, a foot or two, or even perhaps a

COURT OF
APPEAL

192 6

Jan . 21 .

ZELLIN SKY
u.

PAN T

CPIIILLIPS ,
J.A.
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COURT OF few inches over the line where the right wheel of the motor-ca r
APPEA L
_ would pass is too fine a point . But even if she had been actually
1926

	

past the point where the right wheel of the motor-car and mu d
Jan . 21 . guard could have passed her, that would be too close 	 she would

zEra r, shY
reasonably become "confused ." plow could she tell with eer -

v .

	

tainty that the motor-ear would safely pass her—if it would pas s
RANT

her by perhaps the fraction of an inch ? And for that reason I
think it perfectly clear there was the situation of "agony of col-
lision" upon the facts, and that being so, then it is impossible t o
say that she should not have made a step, even if she did make
a step into the direction of greater danger .

My brother MARTIN has referred to Rex v. Broad (1915) ,
A.C. 1110 in the Privy Council, where Lord Sumner dealt wit h
the Common Law rule . Lord Sumner makes it perfectly clear
that if a pedestrian is in the act of crossing, the traffic coming
up, coming later, must not proceed until that traffic can clea r
the person in the act of crossing upon the street .

Now was that the case here? I think not . On the evidence
this driver of the motor-car came up and proceeded when the
passage was not clear, she was upon the street in the act of

MCPamLLrPS, crossing in front of him .
J.A.

I would refer to the case of Rex v . 11cC,arlhy (1921), 2

W.W.R. 751, a judgment of the Supreme Court of Canada ,
and in the head-note we find that the contention cannot be
upheld that there is a distinction between the negligence tha t
renders a man liable criminally and that which renders hi m
liable for damages in a civil case, and dlr. Justice Duff on page
754 deals with the driving of a motor-ear ; the learned judg e
said :

"Where the accused, having brought into operation a dangerous agency
which he has under his control (that is to say, dangerous in the sense
that it is calculated to endanger human life), fails to take those precautions
which a man of ordinary humanity and reasonably competent understand-
ing would take in the given circumstances for the purpose of avoiding or
neutralizing the risk, his conduct in itself implies a degree of recklessnes s
justifying the description `gross negligence.' The facts of course may dis-
close an explanation or excuse bringing the accused's conduct within th e
category of `reasonable' conduct ."

There the accused was driving a motor through a frequente d
street at the rate of 12 miles an hour without seeing that th e
road was clear before him.
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Now we have the defendant in this case driving at a crossing ,
a frequented crossing, the evidence shews at a speed of at leas t
15 miles an hour, without seeing the road clearly before him,
not observing the plaintiff -until within 20 feet of her, and th e
learned judge holds that he was negligent in that . That being

the state of facts I think that the authorities shew conclusivel y

that the plaintiff is entitled to recover. The defendant was
guilty of actionable negligence and the plaintiff was in no wa y
guilty of contributory negligence, and the direction should be a s
the Chief Justice has stated, merely for the assessment of dam -
ages, as the case has been clearly proved.

MACDONALD, J .A. : I would allow the appeal. I think Courts
should exact a high degree of care from motorists towards pedes-
trians, particularly at street crossings .

Here the learned trial judge found that the defendant wa s
negligent . In view of that finding we have only to consider the
conduct of the plaintiff. Should her actions or alleged want of
care be regarded as contributory negligence, causing the acci-
dent ? I do not think so .

The fact that the plaintiff in the confusion of the momen t
made a move which if not made might have avoided the accident
cannot be regarded as contributory negligence on her part .

The evidence of the defendant which appeared to be given
very frankly shows that it all occurred so quickly that there wa s
no time for deliberate action by the plaintiff . Iler failure to
continue across the street, or her sudden action in stepping back ,
was excusable, as she was then in an agony of doubt .

Appeal allowed .

Solicitor for appellants : II. W . Davey .

Solicitors for respondent : Courtney & Elliott .
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McKENZIE v. BREMNER.
C.J .B. C.

(In Chambers)
Practice—Action to dissolve partners ; ii—Consent order for accounting

1926

	

Information obtained on cross-rca,+lialic a of defendant—Applicatio n

Feb . 5 .

	

to amend statement of claim alleging misrepresentation .

The plaintiff and defendant were in partnership in a logging operation th e
defendant being in full charge of the work . On the defendant refusin g
to complete the work the plaintiff brought action claiming damages, fo r

an accounting and for dissolution . Subsequently an order was made

with the consent of the parties directing the defendant to give a n

account of the real and personal property of the partnership, and o f

all moneys received and expended by him on behalf of the partnership .

On cross-examination of the defendant on his affidavit supporting hi s
accounts the plaintiff claims to have first ascertained that there wa s

material misrepresentation at the inception of the partnership contract

regarding the purchase price of the partnership property made by th e
defendant . The plaintiff then applied for leave to amend his statemen t

of claim alleging misrepresentation and claiming rescission an d

alternatively claiming dissolution and an accounting .

Held, that the cases cited to the effect that another action must be starte d

to set aside the order on the ground of fraud are not in point as th e

alleged misrepresentation, if there was such, goes to the contract itself ,
and the rights and liabilities of the parties would be wholly differen t

if the Court found that the right of rescission was established .
Held, further, that in the ezisting statement of claim there is a claim fo r

damages or breach of the alleged agreement which could not be dispose d

of by the registrar under the order for taking accounts, but the

liability would have to be decided by the Court itself, so that the
order for accounts is not in the nature of a final order disposing o f
all the issues in the action but only an interlocutory order, and th e
amendment should be allowed .

APPLICATION by plaintiff to amend the statement of claim .
The plaintiff and defendant were in partnership in. loggin g
operations the arrangement being that the defendant was to
have full charge of the operations, expenditure of money, etc . ,

Statement the plaintiff being substantially a dormant partner . The
defendant refused to complete the logging operations and th e
plaintiff then brought this action for d . m ;i 2 a , -, an ;gee muting
and dissolution of partnership . A consent order was Inhale b y
Moi msox, J . on the 17th of April, directing the defendant t o
give an account of the real and personal property of the partner -

MCKENZIE
V.

BREMNER
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ship and of all moneys received by him and expended on behal f
of the partnership and that the account be filed and enquirie s
taken before the registrar . On the cross-examination of th e
defendant on his affidavit supporting his accounts the plaintiff
ascertained that material misrepresentation at the inception o f
the partnership contract regarding the purchase price of part-
nership property was made by the defendant . This application
was then made for leave to amend the statement of claim alleg-

ing misrepresentation and for rescission and alternatively claim -
ing dissolution and accounting. Heard by HUNTER, C.J.B.C .

in Chambers at Vancouver on the 2nd and 4th of February ,
192G .

Gillespie, for the application .
_llayers, contra.

5th February, 1926 .

Hnxmim, C.J.B.C. : The plaintiff alleges in his statement of

claim that he and the defendant entered into a partnershi p
agreement to log and market the timber off a named tract, o f
which a memorandum in writing was afterwards made, and

that other terms were afterwards agreed to but were broken by
the defendant and the plaintiff claimed dissolution, account ,

and $7,000 damages . An order for accounts by the defendan t
was made by consent by my brother MoRIusox, the costs bein g
reserved with liberty to apply . The , plaintiff now moves to b e
allowed. to amend the statement of claim by alleging misrepre-
sentation of a material fact leading to the agreement of partner-
ship and claiming rescission and. it is objected that he i s
estopped by the consent order. The misrepresentation is state d
to have been learned for the first time after cross-examination
of the defendant on his affidavit of accounts . I think that th e
cases cited, to the effect that another action must be started t o
set aside the order on the ground of fraud., are not in point, a s

the alleged misrepresentation, if there was such, goes to th e
contract itself and the rights and. liabilities of the parties woul d
be wholly different if the Court found that the right of rescissio n
was established . There is moreover, in the existing statement
of claim, a claim for damages or breach of the alleged agreement

129
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which could not be disposed of by the registrar under the order
c .

	

c .
(In Chambers) for taking the accounts but the liability would have to be decide d

1926

	

by the Court itself so that it is clear that the order for account s

> eb . 5 .
is not in the nature of a final order disposing of all the issues i n
	 — the action but only an interlocutory order as it is in form .
MCKE N ZIE

Order accordingly .

COURT OF BRITISH COLUMBIA HOP COMPANY LIMITE D
APPEAL

	

v. THE KING.

Taxation—Assessment—Hops grown on farms—Taxed on income—Persona l
property tax claimed—Petition for refund under section 138 of th e
Taxation Act—Manifest error—Meaning of—1? .S .B .C. 1924, Cap. 254,

Secs . 42 (c) , 138 and 141 .

phe British Columbia Hop Copipany Limited raised hops on its farms in

British Columbia . After picking they were dried and bleached in

kilns before being baled for sale . Having been taxed on the income

derived from the hops for the years 191S to 1923 inclusive the

Company petitioned the Court of Revision for a refund of the dif -

ference between the income tax which was paid for these years an d

the personal property tax which should have been paid claiming that

as the income \', I- derived from the growth and sale of hops it wa s

exempt from the income tax under section 42 (c) of the Taxation

Act. The petition was dismissed on the ground that as the incom e

tax was paid under a mistake of law the Company could not recover .

Held, on appeal (MARTIN and MCPHILLIPB, JJ .A. dissenting), that section

HIS only provides for the hearing of cases where there is manifes t

error in the asessment roll, there being no jurisdiction to entertain a

petition complaining of an error in a decision of fact which could onl y

be decided by the trial of an issue and the appeal should be dismissed .

Per MACDONALD, C .J .A. : If the Court of Revision had power to entertai n

the petition by virtue of section 138, the ease would not he governed

13 0

HUNTER,

There will, therefore, be no prejudice occasioned to the defend -
BREMNER ant, which cannot be met by costs, by allowing the propose d

amendments. Five days within which to serve the amended

Judgment
claim ; five days within which to serve the amended defence ;
stay of proceedings under the order for accounts until further
order ; costs reserved for the trial judge .

1926

March 2 .

BRITIS H
COLUMBIA
Hoc Co .

2.
THE KING
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by the common law rule that one cannot recover money paid under a COURT O F

mistake of law.

APPEAL by the British Columbia Hop Company Limite d
from the decision of D . McKenzie, judge of the Court o f

Revision, of the 13th of August, 1925 . The Hop Company paid

income tax for the years 1918 to 1923 inclusive amounting i n
all to $15,151 .99. The Hop Company claimed that for these
years it paid taxes on its income, whereas under the Ac t
(R.S.B.C. 1924, Cap. 254, Sec. 42(c)) no income shall be

taxed on "All income from the working or operation of a farm ,

orchard, or ranch derived by the person who actually works o r
operates the farm, orchard, or ranch, other than income derive d

from the sale of cattle, horses, mules, or sheep . " It claimed
that during these years the whole income had been solely fro m
the working or operation of the farms kept by the Company an d
were not subject to income tax but only subject to persona l
property tax. The personal property tax during these year s
would have aggregated $6,070 .89 and it claimed the right to a
refund of $9,081 .10 . The taxes actually paid for the years 1918

to 1923 inclusive, in each year were $77.40 ; *1,892 .70 ;
$1,120.94 ; $4,150.35 ; $5,731 .70 and $2,178 .90 ; whereas for
each year on personal property tax it would have paid $729 .67 ;
$2,404.43 ; $1,067 ; $889.67 ; $535.39 and $444 .73. Th e
Crown contended that the hops, after being picked, underwent
a drying process in kilns where with the aid of sulphur they
were bleached and then baled for export, that this rendered the m
partially manufactured goods and therefore subject to the incom e
tax. It was held by the judge of the Court of Revision that in
view of the fact that the taxes were paid under a mistake of la w
they could not be recovered .

The appeal was argued at Victoria on the 19th and 20th o f
January, 1926, before MACDONALD, C .J.A., MARTIN, GALLIIIE1m,

McPHILLIPs and MACDONALD, JJ.A .

Reid, K.C., for appellant : If we should have been taxed on
personal property and not on income we paid $9,081.10 too Argument

much. The issue is whether we should pay income tax .

Although paid under a mistake of law we say in the circmn-

APPEA L

1926

March 2 .

BRITIS H
COLUMBIA
Hop Co .

V .
THE KIN G

Statement
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stances we are entitled to recover : see Halsbury's Laws of

England, Vol . 21, p . 33, par . 67. We say we are exempt under

section 42(c) of the Taxation Act. The statute is retrospectiv e

and it is not necessary that it should specifically say so : see

Beal 's Cardinal Rules of Legal Interpretation, 3rd Ed., 471 ;

Pardo v. Bingham (1869), 4 Chy. App. 735 ; West v . Gwyrtne

(1911), 2 Ch . 1 at pp. 15-16 ; Rex v. Chandra Manna (1905) ,

2 I .B . 335 ; Kolcsilah v. The Queen (1897), 5 B.C . 600 at

p . 615 .

Maclean, K.C., for respondent : This case should have been

dealt with under sections 133-4 of the Act at the Court of

Revision . It does not come under section 42 as what goes ou t
from the farm is a manufactured hop, as the hops undergo a

special treatment on the farm by the use of sulphur . Under the

Taxation Act of the 1911 Revision and the later Act in 192 1

mistakes of this nature were dealt with by the Court of Revision
and they could only deal with the previous year . Here they are

attempting to go back eight years .

Reid, in reply : The use of sulphur is merely a drying pro-
cess and should be treated as qua farm . It was agreed in the
Court below that this was the only point at issue .

Cur. adv. volt .

9th April, 1926 .

`lAC1x)NALD, C .J.A . : These proceedings were brought unde r

section 138 of the Taxation Act, Cap. 254, R .S.B .C. 1.924. It

is true there was no petition as required by the section but this
irregularity was waived by Crown counsel .

The facts appear to be that the plaintiff operates flop farm s

MACDONAl .o, and was assessed on returns made by itself and that it actuall y
c .J .A .

		

paid income tax on income from its farms for the years 1918 t o
1923 both inclusive, which it now seeks to have refunded to it .

Speaking generally, the income derived from products o f
farms is exempt from . income tax .

At a Court of Revision held. in 1925, the plaintiff put for-
ward a claim for the refunding of these taxes. The contention
of the Crown was that the income was not purely from product s

132
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of the farm but was frorin the partly manufactured hops, i n
which ease it would not be exempt from taxation . Evidence wa s
heard on this issue but the judge of the Court of Revision made
no finding upon it but founded his judgment on a question of
law. He said :

"The assessment was made on the returns as filed by the British

Columbia Hop Company Limited from its head office in San Francisco ,

California, and the taxes were paid voluntarily with the knowledge of thes e

facts . It now seeks for a refund on the ground and on this ground alone ,

that the assessment levied against it is not in accordance with the provi-

sions of the Taxation Act, which specifically exempts items complaine d

of from taxation . In view of the fact that the taxes were paid under a

mistake of law and not under a mistake of fact, they cannot be recovered . "

In my view of the case, I do not need to say more than this :
that if the Court of Revision had power to entertain the petitio n
by virtue of section 138, the case would not be governed by th e
Common Law rule that one cannot recover money paid under a
mistake of law. Moreover, if the Court of Revision had powe r
to entertain the petition, we should have to decide whether or
not the Crown is bound by what appears to me to have bee n
agreed to by both parties, namely, that if the issue of fact abov e
mentioned were decided in plaintiff's favour, the refund, whe n
the amount had been ascertained by actuaries, should be made as
a matter of course. Section 138 reads :

"The Court of Revision may at any sittings, after notice has been give n

to the assessor, receive and decide upon the petition from any taxpaye r

who declares himself, by reason of any manifest error in the assessmen t
roll for any preceding year, to have been overcharged more than twenty -

five per eentum on the sum with which he ought to have been charged for

that year, and may remit or reduce the taxes due for that year by th e

petitioner, or may reject the petition . "

From this it appears that the Court of Revision is empowered
to entertain the petition of a ratepayer who claims that by reaso n
of "manifest error in the assessment roll" he has been over -
charged or wrongly charged, and if a complaint shall be estab-
lished the Court may "remit or reduce the taxes due . "

There seems to me to be no ambiguity in this language. Given
manifest error in the roll in respect of taxes due, the Court may
"remit or reduce" the taxes. That seems to me to be plain
enough. The language given its ordinary and grammatical
meaning leaves no doubt in one's mind as to the powers of the

13 3
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Court . It would, I think, be absurd to hold that taxes due might
be read to mean money paid, and that taxes paid might b e
remitted or reduced . In addition, it would be, in my opinion ,

wrong to say that the words "manifest error in the assessmen t
roll" could refer to an error which could only be ascertained i n

	

the case of dispute by the trial of an issue of fact	 "Things
manifest do not require proof"—4 Co . Rep. 132. "Manifest"
means, "clearly revealed to the eye, mind or judgment ; open to
view or comprehension ; obvious" : Oxford Dictionary, Vol . 6 ,
p . 122. No doubt, when used as a verb, i.e ., to make manifest ,
evidence might well be admissible, but here it is used as a n
adjective. If the section is to be construed as relating to other
than palpable errors—errors which are manifest not those to be
made manifest—then it opens up a vast field of inquiry i n
respect of assessments and renders illusory the carefully framed
provisions of the Act relating to appeals from assessments, which
require them to be brought within a limited time and which
declare the roll when completed and certified, to be final an d
conclusive.

MACDONALD, If the plaintiff's contention be correct that the Court ma y
O.J .A . review questions of substance relating to the assessment, suc h

as whether the income was produced from the raw product o f

the farm or from the partly manufactured product of the farm ,
then I see no obstacle in the way of litigating any question relat-
ing to an assessment, however remote the assessment had been .
It must, however, be conceded that to some extent--to the exten t
declared—the Legislature did detract from the finality of th e
roll, but I think only to the extent of permitting the correction
of obvious errors in it, and only in respect of unpaid taxes, since
taxes cannot be due if they have already been paid .

But it was argued that section 141 of the Act must be read wit h
section 138, so as to give section 138 a different meaning fro m
that which its language imports . I have already said that in
my opinion there is no ambiguity at all in the language of sec-

tion 138, and that being so we cannot add to or subtract from i t
unless it be repugnant to the clear intent of the Legislature (se e
Beal, p . 344 et seq .) . In my opinion section 141 does not clas h
with 138 . It is obvious to me that section 141 has reference t o
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the ordinary appeals from assessments and is in aid of the tax COURT OF
APPEA L

payer who may have paid his taxes before his appeal had bee n

decided to avoid penalties for default .

	

192 6

While the fact does not bear directly upon my opinion that March 2 .

the Court of Revision lacked jurisdiction to entertain the peti- BRITIS H

tion, I would point out that the assessment roll is not before us or Co

nor does it appear to have been before the Court of Revision .

There was therefore no pretence that what the Court was asked

to correct was a manifest error in the roll in the sense in whic h

I have construed those words . The complaint was that there was

error in a decision of fact which could only be decided by th e

trial of an issue.

As regards the consent above mentioned, it becomes in the

result, unnecessary to say more than that it is settled law tha t

consent cannot confer jurisdiction when it is lacking .

The appeal should be dismissed.

MARTIN, J .A. : It appears from the record before us tha t

differences had arisen in December, 1922, between the appellan t

Company and the Provincial assessor of taxes respecting th e

amounts due the Government for taxes and, in the course of

negotiations for adjustment, the Company, in response to th e

assessor 's request, furnished him with its profit and loss

accounts and balance sheets for 1916-22, and during the discus-
MARTIN, J .A .

sion and proceedings thereupon the Company discovered that i t

had, as it submitted, been improperly assessed upon certai n

income which it claims is exempt under section 42(c) of Cap.
254, R.S.B.C. 1924 as follows :

"All income from the working or operation of a farm, orchard, or ranc h

derived by the person who actually works or operates the farm, orchard ,

or ranch, other than income derived from the sale of cattle, horses, mules ,

or sheep : "

This claim for exemption was not allowed by the assessor so
the Company served the usual notice of appeal from the assess-
ment to the next Court of Revision and the assessor gave to th e
Company (through its authorized agents) the following notice :

"Take notice that you are required to attend the Court of Revision for

the Vancouver Assessment District at the Court House, Vancouver, on the

v.
THE KIN G

MACDONALD,
C.J .A .



136

	

BRITISH COLUMBIA REPORTS .

COURT OF 29th day of June, 1925, at eleven o'clock in the forenoon on the hearin g
APPEAL of the following appeal :

1926
"Appellant : B .C . Hop Co. Ltd .

"Subject-matter, Claim for refund of Taxes .
March 2 . "Dated at Vancouver this 18th day of June, 1925 .

(sgd) N. R . Brown
BRITISH

"Provincial Assessor. "
COLUMBIA
HoP Co .

	

When the matter came before that Court the appellant's

TILE KING counsel, Mr. R . L. Reid, K.C., explained the situation to the
Court, substantially as above recited, and concluded thus :

"Now the income of this Company which is a `person' under the Inter-

pretation Act is derived from the working or operation of the farms, which

farms the B.C . Hop Company owns at Sardis and Agassiz, and it wa s

pointed out that the assessment was manifestly wrong and negotiation s

have been going on ever since in connection with the matter until o n

April 18, 1925, the assistant surveyor of taxes suggested we ask for relie f

under section 138 of the Taxation Act, and this case comes in in pur-

suance of that section under the arrangement made between the Govern-

ment and the B .C . Hop Company. I propose to shew from the manager

and from the assessor the fact that the whole income of the B .C . Hop

Company during all those years has been solely from the working o r

operation of the farms kept by that Company and therefore not subjec t

to income tax but only subject to personal property tax. If that shoul d

be decided in my favour I should suggest that the matter be adjourne d

and the auditor of the Hop Company and the auditors of the taxatio n

MARTIN, J .A. department get together and settle what are the proper taxes under th e

ruling of the Court and then a Court order shall be made covering that .
"Mr . Dixie : Yes, I agree to that .

"Mr . Reid : I call i\lr . Cohen .

"TIME Cot HT : lust one moment, that was section 138 :

"Mr . Reid : Section 138 is the section under which this Court max be
held [reading section] .

Dixie : And we will take that statement as your petition ; no

formal petition has been put in .

. Reid : No formal petition has been put in ."

It will be noted that the notice of appeal from the assessment
was a "claim for refund of taxes, " and by section 141 th e
minister is directed to make a refund when taxes are "remitted"
(i.e ., released or discharged—Abbott's Law Dictionary, Vol . 2 ,
p . 407) by the Court of Revision under section 138 .

I have recited the exact terms of the question, and the sol e
and only question, that the parties had thus formally agreed t o
submit for the adjudication of the Court in just the same way
as though a petition had been presented to raise it under sectio n
138 : the appellant expressly undertook to limit his appeal to
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that one ground which he was prepared, and is still prepared, COURT O F

APPEAL
to win or lose on . Some discussion arose at this Bar as t o
whether this agreed question came within the expression "mani-

	

192 6

lest error in the assessment roll" and the assessor 's counsel now march 2.

submits that it does not, but the obvious answer to that objection
BRITISH

is that after agreeing to submit the question as and upon a peti- COLUMBIA
IIo p Co .

tion under section 138 and invoking the decision of the Court

	

v .

below on that basis as being "manifestly wrong" (to quote THE KIN G

counsel, supra) the assessor cannot be permitted to change hi s
ground before us to the detriment of the other party to that
solemn arrangement, and above all other litigants it would b e
expected that the Crown would exemplify the highest standar d
of forensic ethics . This is not a case where this Court is calle d
upon to exercise a jurisdiction which it does not possess, for i t
will never permit that to be done and it is its duty ex mero mold

to take the objection in limine to its own jurisdiction, as we
have often done : the situation here is quite different, becaus e
we are asked now for the first time to inquire into the jurisdic-
tion of the Court below, not in general, but in the application of
a certain section to afford relief from errors in the assessmen t
roll, though the parties had, by express agreement recognized it

MARTIN, S .A .

and no one questioned it . In the case of appeals from inferio r
tribunals the old Full Court of this Province rightly exercise d
a discretion in such case and has refused to allow objections t o
the jurisdiction not taken below to be raised in appeal . See
e .g ., Gelinas v . Clark (1901), S B.C . 42• ; 1 M.M .C. 428, an
appeal from the County Court of Yale, and this case is much
stronger because here is an express agreement to raise and abide
by one point only : moreover such a proceeding comes, in m y
opinion, within the principle that Courts of Justice will act i n
such circumstances as "any high-minded man would do, viz . ,
not to take advantage of the mistake of law" as the Queen' s
Bench Division held (per Lord Esher, V .Ii ., and Cotton an d
Lindley, LL.J.) in Ex party Simmonds (1855), 10 Q.B.B. 308 ,

in a case where an officer of the Court, the trustee in bankruptcy ,
sought under the ordinary rule as between litigants to retai n
money which had been paid to him by mistake of law, but wa s
directed to repay it, Lord Esher saying, p . 312 :
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"The Court has never intimated that it is a highminded thing to kee p

money obtained in this way ; the Court allows the party who has obtaine d

it to do a shabby thing in order to avoid a greater evil, in order that is ,

to put an end to litigation . . . . [But] The Court will order [the trustee ]

. . an officer of the Court . . . to act in an honourable and highminded way

. . . . and replace the money . "

This high-minded way of viewing the matter should a fortiori

be applied to this case where not merely an officer of the Cour t
but the Crown itself is seeking to avoid its solemn engagement ,
and I must decline to view the matter in any other light tha n
that of such engagement .

Moreover the assessment rolls are not before us, though th e
said notice of appeal specified the "rolls, 1918 to 1923" as those

appealed from, and so it is impossible to say, as a fact, whethe r

or no the error was "manifested" thereupon, whatever that
expression might in the circumstances be held to mean, as t o
which much and weighty argument might be heard arising ou t

of, e .g ., such decisions as Forster v. Hale (1798), 3 Ves . 696 ;

Smith v. Matthews (1861), 3 De G. & J. 139 ; and Roche f ou-

cauld v. Boustead (1897), 1 Ch . 196, 206, which shew that th e
expression "manifested and proved by some writing" unde r

section 7 of the Statute of Frauds does not mean obvious or
MARTIN, J .A .

patent and therefore self-proving without any explanation bu t
something which may be made manifest as being erroneous : the
"writing" has to be considered and explained in the light o f

relevant proof just as the roll would have to be : it is not self-
correcting or explanatory otherwise there would be no error in
it, manifest or otherwise : once it appeared that exemptions ha d
been assessed contrary to late the roll would contain a "manifes t
error," i .e ., made manifest by clear proof, and I cannot, with all

respect, accept the narrow restriction that is sought to be place d
upon it . A good illustration of an error in an assessment rol l
being made "manif, - " by such proof by showing that the wron g
owner has been assess, 1, iiiereby- creating a manifest injustice ,
is to be found in 1. _llaritHoe Fish Co. Ltd . (1919), 46
D.L.R. 108 .

Such being the situation agreed upon by the Court and liti-
gants below the appellant proceeded to give evidence to establish
its case thereunder (no evidence being adduced by the respond-
ent) upon the sole issue in question and the Court reserved judg-
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ment thereupon but instead of determining that question so sub- COURT O F
APPEA L

milted to it undertook to dismiss the appeal on a wholly different

	

—

(viz ., the effect of payment under a mistake of law) question

	

192 6

which was by the act of the parties excluded from its considera- March 2 .

Lion . From this wholly unexpected and inappropriate decision BRITIS H

the Company appeals, as being beyond the scope of the sole ques- COLUMBIA
Ho p Co .

tion submitted by special agreement, and I entertain no doubt

	

v.

that the decision should be set aside as being in contravention THE KIN G

of the said agreement and that since we have all the short and
uncontradicted evidence before us we should make, under sec-

tion 140, that order which the Court below should have made i n
the unusual but clearly defined circumstances .

This brings me to a consideration of said section 42( c) and i t
is to be noted that it is sweeping in its inclusions and specifi c

and limited in its exclusions . It applies to income derived from

the "working or operation of a farm, orchard or ranch" whic h
in the various senses that these three words are used (particu-

larly the last which is of very extensive local meaning) cove r

everything in the way of agricultural undertakings from th e
great ranch of the big cattle-man to the small garden truck or
chicken or milk ranch or bee-farm of the small suburban holder, MARTIN, J .A .

and the expression "working or operation" must have a corre-
sponding wide and varying application to those dissimila r
occupations .

The only practical question, then, is, was the way the hop s
were dealt with on the hop farm or ranch in question somethin g
which would be done in the ordinary "working or operation"
thereof ? That depends upon the circumstances and what wa s

done here is thus described by the Company's manager :
"The hops are picked and after they are picked they are carried to th e

kilns . There they are dried and after they are dried they are baled an d

in that shape they are shipped to consignees .

"When you take them to the kiln do you put them through a process

with sulphur . What is the process ; that is what I want to know . I do

not want any trade secrets ; tell me generally? I do not think I can giv e

any; it is simply a matter of taking the moisture out of the hop an d

while the moisture is coining out of the hop a little sulphur is burned

underneath then and this sulphur combines with the moisture of th e

hop and tends to bleach them .

"That makes them commercial or merchantable? They would be just

as good if not bleached but brewers like them better if they are bleached .
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COURT OF That is, it does not add or Ore them any additional value by bleaching
APPEAL them, that is intrinsic value.

"Do you have to keep them any material time? No, as soon as they ar e
1926

	

dried they are put in big buildings and in the course of a week they ar e

March 2 . baled and then they are ready to ship .

"What you have to do is, when they are picked, you have to put the m
J3RITISH

through a process? They are dried, that is all .
COLUMBIA
Hop Co .

	

It is to my mind impossible to say that this simple prod - >
r .

THE KING of drying with incidental bleaching all "worked" upon the far t

itself is not part of the usual "working and operation" of a
farm of that class : it essentially amounts to nothing more tha n
the preparation of the natural product upon the farm for it s

delivery therefrom to the manufacturer ; almost all natura l

products require, upon the place where they are grown, muc h
careful preparation for the market to insure the best price ; the
great staple wheat, for example, has to be cut, bound, stooked ,

threshed out and often stored in the farmer's barns from th e

weather ; and hay also requires careful attention in cutting ,
drying, stacking, baling and storing in barns, etc . In milk farms
or ranches, the greatest care is essential in handling the natural

product, milk, necessitating in these days the use of machiner y
and the scientific methods in the "working" of what really is ,

MARTIN, J.A.

in the ease of butter, a manufactured article, but will it be sai d
that an income derived from butter made on a farm does not

arise from the working or operation of it ? And the same ma y
be said of poultry or hogs not only living but butchered and care -
fully prepared and "dressed" upon the farm to be taken an d
sold in a public market, not to speak of home-made bacon an d
hams, or the preserved fruits and pickled vegetables of the
thrifty farmer's wife ; and it is to be ,i that the income
from, e .g., pigs, goats and rabbits, is excepted from the taxing

proviso affecting certain animals in subsection (c) reared o n
various kinds of farms .

If the appellant succeeded on his one ground then a lega l
question arises in the application of it to the years prior to 192 2

depending upon whether or no section 1 :38 is to be considered
as retrospective . The general rules upon that subject are wel l
summarized in Ideal's Cardinal Rules of Legal Interpretation ,
3rd Ed., 468 the first of them being :

"Statutes are not to be interpreted so as to have a retrospective opera-
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tion, unless they contain clear and express words to that effect, or the object, COURT OF
subject-matter or context shews that such was their object ."

	

APPEAL

	

The key to the object of the Legislature in said section 138

	

192 6

is to be found in the meaning to be attached to the words "any

preceding year," and if "any" is to be read as including "all "
then there is no doubt about the matter . It is clear from many
cases I have examined that unless there is something in th e
context "any" will be construed to include all, because as Lor d
Justice Cotton put it (Lindley and Fry, LL.J. concurring) in
Isle of Wight Railway Co . v. Tahourdin (1884), 53 L.J., Ch .
353, 359, a notice to remove any director "would justify . . .
removing all directors"	 in fact "any" would involve "all, "
and in Vallancey v. Fletcher (1897), 1 Q.B . 265, the Queen' s
Bench Division held that a conviction for riotous behaviour in a
churchyard and under a statute which penalized "any person"
for such conduct the curate himself was included because "the
words of the statute are perfectly general" and "it applies to all
persons of every kind . "

In the present case bearing in mind its obvious remedial
intention there is no reason for restricting the ordinary inclusiv e
construction of "any" and therefore the section is, in m y
opinion, retrospective in its operation .

It follows that the appeal should be allowed.

GALLIIIEII, J .A. : I would dismiss the appeal for the reasons GALLIIER,

given by the Chief Justice .

	

J .A.

_McPHI LII's, J. 1 . : I would allow the appeal for the reasons McPIIILLIPS ,

given by my brother MARTIN .

	

J .A .

ACDOIALD, J .A . : This is an appeal by the British Columbi a
Hop Company Limited from the judgment of Mr. D.
Mckenzie, sitting as a judge of the (`ourt of :Revision unde r
the Taxation Act, Cap . 254, R.S.B .C . 1924, wherein he dis- MAC

J .A .
DONALD ,

i iissod the appeal of the said Company against the assessmen t
of income taxes for the years 1918 to 1923 both inclus ive. The
('otiipauy claim that in the first two years of said period ther e
was an underpayment by them of $1,164 and in the remaining
four years an overpayment of $10,245 .10, or an overpayment in

March 2.

BRITIS H
COLIINIBIA

13o p Co .
v.

TEE KIN G

MARTIN, J .A .
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couBT of all of $9,081.10 for which a refund is claimed. This is arrived
APPEAL

at by estimating the amount of personal property tax which th e
1926

	

Company was liable to pay and the amount of income tax whic h
March 2 . it claims it should not have paid, making an overpayment of th e

BRITISH amount referred to . It may be that under section 42(c) income
COLUMBIA derived from the growth and sale of hops even though when
Hop

v

Co .
taken off the vine they are dried in kilns and baled for shipment ,

THE KING sulphur being used in the process, is exempt from taxation, o n

the ground that it is income derived from "the working or opera-
tion of a farm." In that case an application for a refund o f
moneys erroneously paid could be made to the Lieutenant -
Governor in Council under the Revenue Act . 'Phis application ,
however, in my opinion, ' was misconceived. Section 138 of th e
Taxation Act has no application to the facts and circumstance s

MACDONALD, outlined above. That section is confined to rectifying over -
charges occurring by reason "of any manifest error in the assess-
ment roll ." It would appear that the assessment roll was no t
even produced . Instead an inquiry was made, not in respect t o
the assessment roll to rectify manifest errors but to ascertai n
as a matter of construction of section 42(c), if on the facts dis-
closed the products of this hop farm were subject to income taxa -
tion at all . To hold that such an inquiry can be the subject o f
the petition referred to in section 138 would be contrary to th e
whole scheme of those sections of the Act, including section 14 1
dealing with assessment appeals .

In view of my opinion that the Court of Revision had no
jurisdiction to deal with the question in issue the alleged consen t
of the Crown is not material .

I would dismiss the appeal .

Appeal dismissed, Martin and McPhillips ,

M.A . dissenting .

Solicitors for appellants : Reid, Wallbridge & Gibson .
Solicitor for respondent : J. TV . Dixie .
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SCOTT & PEDEN v. ELLIOTT . COURT OF
APPEA L

Debtor and creditor—Accounts—Guarantee—Appropriation of payments . 192 6

The defendant's son, being in the lumber business and requiring supplies ,

his father wrote the plaintiffs in April, 1922, directing them to supply

March 2 .

SCOTT &

his son with groceries to the extent of $500 for which amount he PEDE N

guaranteed payment by the 1st of July, 1922 .

	

On the 30th of June, v.

when the son owed $572 the plaintiffs wrote the defendant saying
ELLIOTT

that any further extension of credit would have to be arranged for .

The son continued to get supplies and made certain payments o n

account until December 20th following, when the plaintiff s

advised the defendant by letter that they were still bolding his guaran-

tee for $500, and that they would be obliged for payment . The pay-

ments made on account by the son covered the cost of all supplies up

to the 1st of July and when action was commenced there was due on

the account $630 .11 . The action was dismissed.

Field, on appeal, reversing the decision of LAMPMAN, Co .J . (MCPHILLIPS ,

J .A. dissenting), that the rule in Clayton's Case (1816), 1 Mer. 572 ,

that where debits and credits are entered in a continuous account an d

neither party has made an express appropriation the payments made

should be appropriated to the older debts, does not apply as the plain -

tiffs' letter of the 20th of December was in itself an express appropria-

tion made at a time when it was open to the plaintiffs to do so, an d

they were entitled to recover on the guarantee .

APPEAL by plaintiffs from the decision of LAs PM AN, Co. J .
of the 21st of November, 1923, in an action for recovery of

$500 on a guarantee signed by the defendant . The facts are

that one M . IL Elliott, the defendant's son, was engaged i n
getting out logs and was obtaining his supplies from the plaint-

iffs . On April 10th, 1922, M. H. Elliott, being short of fund s

his father wrote the following letter to the plaintiffs :

	

Statement

"-Kindly supply Mr . M. H. Elliott with groceries and supplies to th e

extent of $500, which amount I will guarantee payment by the 1st of

July, 1922 . "

At the time this letter was written the son owed the plaintiff s

$51. On the 1st of July, 1922, there was owing $572 . On the

30th of June, 1922, the plaintiffs wrote defendant saying hi s
son received the credit as arranged and any further extension on
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credit would have to be arranged for, and on the same date they

wrote the son saying the amount of credit arranged for, i .e . ,
$500, was used up and that fresh arrangements for further
credit would have to be made. After this date business wa s
continued to the end of the year with goods being supplied eac h
month and certain payments being made amounting in all t o
over $700 . On December 20th the plaintiffs wrote the defend -
ant stating that they still held his guarantee for $500 on the
account and that they would be obliged if he made payment .
There was $911 due at the end of the year and after that n o
further goods were supplied but on the 21st of March, 1923,
$300 was paid on account leaving a balance of $630 .11 due the
plaintiffs . The action which was commenced on the 27th of
May, 1925, was dismissed .

The appeal was argued at Victoria on the 21st and 22nd o f
January, 1926, before MACDONALD, C.J .A., MARTIN, GALLIIIER,
MCPIIILLIPS and MACDONALD, JJ .A .

P. R. Leighton, for appellants : The question is whether the
subsequent transactions relieved the guarantor . The creditor
has the right to make the appropriation up to the last moment .
This case should follow Grant v. Matsubayasfai (1922), 31 B .C .
375 ; Simson v . Ingham (1923), 2 B. & C . 65 . He relies on
Deeley v. Lloyds Ban/, Limited (1912), A.C. 756 at pp . 783-4
and Clayton 's Case (1816), 1 Mer . 572 at p . 610 . On the ques-
tion of appropriation see City Discount Co. v. McLean (1874) ,
L.R. 9 C.P. 692 ; The "Mecca" (1897), A .C. 286 ; Broom' s
Legal _ axims, 8th Ed.., pp . 634-5 .

Argument II. J. Davis, for respondent : This is an account between the
parties : see Laing v . Campbell (1865), 36 Beay. 3 . After the
1.st of July, 1922, they continued to supply the son with good s
without further guarantee and the son paid on the account afte r
that date the sum of $551 which covers the amount of the guar-

antee : see l innaird v . Webster (1878), 10 Ch . D. 139 ; Merri-

man v. Ward (1860), 1 J . & H. 371 . The letter claiming the
amount of the guarantee was written after sufficient had bee n

paid in to cover it : see Ilalsbury 's Laws of England, Vol . 7, p .
450, par . 919. By the manner in which they kept this account

144
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it must come under the rule in Clayton's Case (1816), 1 Mer .
572 . Both Giranf v . Jlatsulrayashi (1922), 31 B.C . 375 and
City Discount Co . v. JlcLean (1874), L.R . 9 C.P. 692 are
distinguishable. The payments made by the principal debto r
discharges the guarantee : see Ilalsbury's Laws of L land ,
Vol. . 15, p . 535, par . 1009 ; Bodenhanr v . Pur-chas (1818), 2
B. & Aid . 39 .

Leighton, in reply, referred to In re Sherry. London and

County Banking Company v. Terry (1884), 25 Ch . .1) . 692 ;
Seymour v. Pickett (1905), 1 K.B . 715 ; Browning v . Baldwin

(1.879), 40 LT. 248 ; The Agricultural Insurance Company v .

Sargeant (1896), 26 S.C.R . 29 ; and Griffith v. Crocker
(1891), 18 A.R. 370 .

Cur. adv. valt .

2nd March, 1926 .

MACDONALD, C .J.A . : The defendant guaranteed payment b y
his son to the plaintiffs of goods to be supplied to the value of
$500 . When the goods had all been supplied the plaintiffs wrot e
a letter, enclosing the bill, to both father and son telling the m

that no more goods would be supplied unless a new arrangemen t
were made. This was notice that the plaintiffs considered th e
account on the existing basis as closed, and that they woul d
insist upon defendant's guarantee in respect of that account .
The defendant's son then saw the plaintiffs and made some new MACDONALD,

arrangement not disclosed in the evidence. Thereafter other

	

C .J .A .

goods were supplied to him and were carried to the same account ,
payments being made by him from time to time which wer e
credited in the continued account . There remained at the time
this action was commenced a sum due to the plaintiffs from th e
son of more than $500, for which the plaintiffs sue the father ,
the defendant, upon the guarantee.

No appropriation was made of the credits by either the prin-
cipal debtor or by the creditors at the time of payment. The
defendant now claims that those payments should be credited
upon the earlier items of the account, i•z ., those guarantee d
by him .

Clayton 's Case (1816), 1 Mer . 572, and many others subse-
quent thereto on cognate subjects were referred to in the argil -

10
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ments of counsel . It is conceded that by the law of Englan d
the debtor has the first right to appropriate a payment made b y
him to any debt he may owe to the creditor, and in default o f
such appropriation the creditor has the right to appropriate i t
as he may see fit . But there were differences of opinion amongs t
the judges as to whether subsequently the creditor might make
an express appropriation of it . It seems now to be well settle d
that where debits and credits are entered in one continuous
account and neither party has made an express appropriatio n
and there is nothing else to shew a contrary intention, the la w
presumes that the parties intended that the payments should b e
appropriated to the older debts, but that this presumption ma y
be rHmttr and that where the entries in the book are not com-
munien' e i to the defendant by a statement of account or other -
wise he plaintiff, according to the decision in Simson v . Ingham
(1823), ' B. & C. 65 at p . 73, is not prevented from making a n
expr -s appropriation at any time . Bayley, J . there said :

"If, indeed, a book had been kept for the common use of both partie s

as a pass-book, and that had been communicated to the opposite party ,

then the party making such entries would have been precluded from alter-

ing that account ; but entries made by a man in books which he keeps for

his own private purposes, are not conclusive upon him until he has mad e

a communication on the subject of those entries to the opposite party ."

That each case must depend upon its own facts is recognize d
in Clayton's Case itself, although perhaps, not fully recognize d
in some of the cases which follow, it . The Blaster of the Rolls ,
Sir William Grant, in that case said, at p . 608 :

"The cases then set up two conflicting rules ;—the presumed intention

of the debtor, which, in some instances at least, is to govern .—and th e

ex post facto election of the creditor, which, in other instances, is t o
prevail . "

Ire then proceeds to say that he does not find it necessary t o
decide this question in the ease before him, so that that case i s
not an authority affecting the right of a creditor to make a n
appropriation subsequent to payment when he has done nothin g
more than to make entries in a book, which is not communicate d
to the debtor .

The Court in City Discount Co . v. McLean, (1874), L .R. 9
C.P. 692, makes it clear that the presumption of law arising
from the entries of debits and credits in one continuous account,
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is not an irrebuttal one. This principle is further sustained by

the opinion of Lord Macnaghten in The "Mecca" (1897) ,

A.C. 286 .

The learned County Court judge relies on a quotation by Lor d

Shaw in Deeley v. Lloyds Dank, Limited (1912), A .C. 756 a t

p. 783, from the opinion of Lord Selborne in In re Sherry
SCOTT &

PEDE N
v .

(1884), 25 Ch . D. 692, as authority for his conclusion . In a ELLIOT T

House consisting of Lords Atkinson, Shaw and )Iacnaghten ,

Lord Atkinson at pp . 772-3, quotes with approval, Lord )lac-
naghten in The "Mecca" as follows :

" `The presumed intention of the creditor may be gathered from a state-

ment of account, or anything else which indicates an intention one way

or the other and is communicated to the debtor provided there are n o

circumstances pointing in the opposite direction.'"

And Lord Shaw, p . 783, following the said quotation, sai d

that he understood the words of Lord Selborne to mean that ,
"'If there is nothing more than this, that there is a current accoun t

kept by the creditor, or a particular account kept by the creditor, an d

he carries the money to that particular account, then the Court con-

cludes that the appropriation has been made ; and having been made, it i s

made once and for all, and it does not lie in the mouth of the credito r

afterwards to seek to vary that appropriation ..'"

I think the learned County Court judge overlooked the word s

"and if there is nothing more than this ." I agree, and the

authorities support this, that if there is nothing more than th e

account the presumption of law is that the subsequent payment s

have been appropriated to the earlier debts . That, I think, i s

all that Lord Shaw meant to express and is in consonance wit h

what Lord Atkinson said in the same ca-e, and with what Lor d

_Macnaghten said in The "Mecca, " supra .

The question therefore is, is there anything more in this cas e

than that debits and credits were entered in the plaintiffs' book s

in an unbroken account ? The fact that the account containing

the credits was not communicated to the debtor would in itself

entitle the plaintiffs at any time before such a communicatio n

to make an express appropriation .

The last of the goods were supplied in December, 1922 ; the

only account alleged to have been rendered was the one abov e

mentioned in which no credits were shewn . On the 20th of that

month the plaintiffs wrote to the defendant as follows :

MACDONALD ,
C.J .A .
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"Replying to your letter of the 15th instant, re the M. H. Elliott

account, we are still holding your guarantee for $500 on this account an d
we may be obliged to call on you at any time for payment of this. If
this is not satisfactory to you, we would like to hear from you by return
mail ."

It was argued that this letter was written in an attempt t o
bolster up the plaintiffs' ease but if I am right in my law i t
requires no bolstering. Moreover, this letter is in itself a n
express appropriation made at a time when it was open t o
plaintiffs to make it . Besides there never was any intention on
plaintiffs' part to appropriate the payments to the earlier debts .

MARTIN, J .A. : This appeal raises a question of appropriatio n
of payments upon a debt guaranteed up to $500, and so in th e
first place it is necessary to look to the account kept by th e
creditors and I regard Exhibit 5 as being that account, taken
from their ledger, and in essentials a "regular running account
in which one item must be set off against the, previous one" —
Laing v. Campbell (1805), 36 Beay. 3, but subject to com-
munication in its entirety as hereinafter considered . It begins

MARTIN, J .A . on 22nd March, 1922, and on the 1st of April the debtor H . H .
Elliott owed $1 .97 .17 . On the 10th of that month his father ,
the defendant, gave the creditors (plaintiffs) the following
guarantee :

"Pindly supply Mr . M. H. Elliott with groceries and supplies to th e
extent of $500, which amount I will guarantee payment by the 1st of
July, 1922 ."

In August and in June the debtor made payments more than
sufficient to discharge the guarantee which were credited on the
said. account but the plaintiffs continued to give him credit a t
large upon it treating the guarantee as a continuing one upo n
the balance of the account up to $500, though when the guar-
antee was exhausted the situation clearly required a. new
arrangement to be made, and on the 30th of June the plaintiff s

MACDONALD,
C .a.A .

	

Mr. Peden in his evidence said :
"Just gave him credit on his current account—always thought we had

$500 coming from defendant on his guarantee . . . . I wrote Mr. M. H.
Elliott [the son] asking for a fresh arrangement	 Mr . M. H. Elliott
came in and arranged for further credit . "

I would therefore allow the appeal and direct judgment to be
entered accordingly .
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him that .
"The amount of credit you arranged for $500 is now used up . We will

	

1926

have to have fresh arrangements for any further credit you want ."

	

March 2 .

And upon the same date plaintiffs also wrote to defendant a s

follows :
"We wish to advise you that Mr . M. H. Elliott has had the extent of

	

v.

the credit arranged for and guaranteed by yourself . We do not know ELLIOTT

how Mr . M. H. Elliott figures on paying but any further extension o r

more credit will have to be arranged for . We would like to hear fro m

you in this matter and also about your own account . "

But all that happened was that the surety (defendant) wrote

to plaintiffs on 5th July, in regard to his son's and his own

account, saying that "in another thirty days you will be settle d
with," and later sufficient payments were made by the son a s
aforesaid to discharge the father 's guarantee. The plaintiffs

submit that the debtor never made any appropriation of sai d
payments so as to extinguish the surety's obligation and they
claim the right to appropriate them on the indebtedness at large ,
and take the further position thet even if an account was in fac t

kept by them upon which an n propriation might have been

made it was not "communieate 1 ." to adopt the expression o f

did write to the debtor inclosing the account and notifying COURT OF
APPEAL

SCOTT
PEDE N

MARTIN, J.A .
Quain, J ., in Hooper v . Keay (1875), 1 Q.B.D . 178 (and also
of the King's Bench in Simon v. Ingham (1823), 2 B. & C. 65 )
to the debtor or his surety. In the latter case Field, J . said ,
p . 182 :

"The facts of the present case are very clear ; there was no appropria-

tion by the payer, and the plaintiffs who received the payments appro-

priated them to the general account in their ledger . But not only di d

they do that, they also sent a copy of the account thus treated as one t o
Keay. so that the account became one by the consent of both parties ;

and there is no further room for any question as to the appropriation ,

because the law says that in such a ease the payments or credits must

be appropriated to the items of debt in order of date. This principle ha s
been recognized in many eases . "

The surety here would in any event be entitled to stand in the
shoes of the debtor to the extent of his guarantee and not to b e
prejudiced in his rights by anything done by the creditor an d
debtor between themselves . As Lord Chancellor Selborne pu t

it in Sherry's case (1884), 25 ('h . D. 692 at pp . 703-4 :

"A surety is undoubtedly and not unjustly the object of some favour

both at law and in equity, and I do not know that the rules of law and
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equity differ on the subject . It is an equity which enters into our system

of law, that a man who makes himself liable for another person's deb t

is not to be prejudiced by any dealings without his consent between the
secured creditor and the principal debtor. If, therefore, it could be shewn
that what has been done here was done without the consent of the suret y

in prejudice of an implied contract in his favour, I quite agree that h e
ought not to suffer from it . "

Cases of this nature are often difficult to decide satisfactoril y
and "every case must be determined according to its own cir-
cumstances"—The Agricultural Insurance Company v . Sar-
geant (1896), 26 S.C.R. 29, 34, wherein several of the leadin g
decisions were considered .

In Birkett v. McGuire (1882), 7 A.R . 53, it was said by
Burton, J .A., p. 61 :

"The rule is well esablished that, where no appropriation is made

by either party and there is one continuous account of several items, th e
payments will be applied on the account according to the priority of time :
that is, the first item on the debit side is discharged or reduced by th e
first item on the credit side . But this is not an artificial or arbitrar y

principle, but one founded on the presumed intention of the parties, an d
is applicable only where there is no evidence sufficient to shew a differen t
intention . where there is such evidence the presumption fails ; and such
evidence may consist of any facts and circumstances from which the inten-

tion of the parties may properly be inferred . "

This is in accordance with the decision of the King's Benc h
in Henniker v . ll'igg (1843), 4 Q.B. 792 (following Rodeo ha m
v. Purchas (1818), 2 B. & Aid . 39 wherein it was said that the
rule was "most consistent with reason") in regard to whic h
Blackburn, J. says in City Discount Co . v. McLean (1874) ,
L.R. 9 C.P. 692 at p. 701 :

"The true rule is that laid down in liennil~er v . llhyq . which is tha t
accounts rendered are evidence of the appropriation of payments to th e
earlier items, but that may be rebutted by evidence to the contrary .
Lord Denman, C .J., referring to the rule in Clayton's Case [supra], ther e
says . `It is equally certain that a particular mode of dealing, and mor e
especially any stipulation between the parties, may entirely vary the case :
That judgment seems to me to he sound sense . "

The learned judge below took the view that there was nothing
in the facts to prevent the application of the rule in Clayton' s
Case (1816), 1 Mer . 572, as explained by the House of Lord s
in Deeley v. Lloyds Bank, Limited (1912), A.C . 756, in the
passage which he quotes, and also Lord Atkinson's remarks, a t
p. 769, on the creditor's failure to rebut the "prima facie" inten-
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tion created against him by the rule in Clayton's Case "to apply

the earlier payments to discharge the earlier debts," and se e

also pp . 771 and 774 . But in the recent decision of this Cour t

in Grant v. Matsubayashi (1922), 31 B.C. 375, some of the
leading decisions were reviewed by my brother GALLZUER and

that case resembles this in the main fact that no account wa s

rendered or communicated herein after the 20th of June, and

as the case turns upon the payments made after that date, in th e
absence of any "communicated" account the rule in Clayton' s

Case cannot be applied and the uncommunicated entries in th e
plaintiffs' ledger must be regarded as merely private in thei r
nature.

There are certain instructive cases in Ontario, e.g ., Griffith

v . Crocker (1891), 18 A.R . 370, and Thomson v. Stikeman

(1913), 30 O.L.R. 123 which illustrate circumstances that rebut
the presumption above noted.

In Sherry 's case, supra, the Court of Appeal pointed out ,
per Lord Chancellor Selborne, 702, that the way to escape from
the rule in Clayton's Case is "to break the account and open a
new and distinct account" which was held to have been done in
that ease and I am of opinion that in effect that was what wa s

done here as the result of the letters above recited .

If the account had been communicated the matter would hav e
assumed an entirely different aspect because in _11 e iri man v .

Ward (1860), 1 J. & H. 371, 377, it is said that it is "incum-

bent upon the creditor to signify . . . his intention" to
make an arrangement differing from the ordinary course o f
dealing by appropriation, and in the instructive case, in th e

('odrt of Appeal in Chancery, of Pennell v . Do fell (1853), 4

De G . Al . & G. 372, it is said, p . 391, that the principle is one of
general application, Lord Justice Turner saying, in a cas e
between a trustee and his hanker :

"These are the principles which in my opinion—concurring fully in tha t

of my learned brother—are to be applied to such a case as the present .

They are plain and -imaple . and furnish . as it seems to Inc . a ready solutio n

to all the difficulties which can pr e sent themselves . They are the prin-

ciples which govern all other accounts, and I can see no reason why the y

should not be held applicable to the accounts before us ."

The appeal therefore should, in my opinion, be allowed .
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GALLIHER, J.A . : After a careful consideration of the
authorities and the circumstances of this case, I see no reason
to change the view I entertained at the hearing, that this appea l
should be allowed.

scow &

	

Pi :Dav

	

Mon- lLL1I's, J.A. : In my opinion this appeal must be dis -
v.

ELLIOTT rni c -e(l . I entirely agree with the conclusion arrived at b y
LAM AY, Co. J. At the outset, I wish to make it clear tha t
this appeal is on a very different state of facts to those existen t
in Grant v . Matsubayashi (1922), 31 P .C. 375 . Here the
defendant was in no way originally indebted to the appellants .
His position was that of guarantor solely. The respondent in
the appeal was the father of M . IT. Elliott and his liability as
guarantor was evidenced by a letter in the words and figure s
following : [already set out in statement . ]

The appellants kept a running account with M . H. Elliott ,
the son, the principal debtor . It would appear that the son paid
moneys to the appellants which in amount more than covere d
the $500 guarantee given by the respondent, viz ., on the 9th of
April, 1922, $200 was paid, on the 19th of October, 1922, $50 0

MCPHILLIPS, was paid and on the 21st of May, 1923, $300 was paid and th e
J .A . evidence given by Peden, one of the appellants, was "just gav e

him [meaning M. H. Elliott, the original debtor] credit on hi s

current account—always thought we had $500 coming fro m
defendant the respondent] . " , Now it is contended that thes e
moneys were not in any way appropriated to the earlier items o f

debit in the account and that the appellants are at liberty t o
apply these payments upon debits against the principal debto r
incurred after the account had 0yc33 , , 1ed $500, the amount guar-
anteed by the respondent . In lilt ,,Minion, upon the facts, th e
appellants were disentitled to any such appropriation,
especially in the ease where the liability of the respondent wa s
that of surety only. It would appear that the appellants an d
the principal debtor, after the $500 guarantee was exhausted ,
without consultation with the surety at all, came together and i t
was agreed that the account should be continued and further

goods supplied it being assumed by the appellants that the suret y
was liable in any ease for $500 and all payments received . by
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the appellants from the principal debtor have been appropriate d
to the later items of debit against the principal debtor . At least
that is the claim now made although no specific appropriation
was ever made in the books of the account . As we have seen
the moneys received . were credited in the current account tha t
account never changing in form from first to last, i .e ., a continu -
ous account and all payments made are credited therein . It is
quite impossible for the appellants to advance any such conten-

tion and it would be contrary to law to give effect to any suc h
contention . The effect would be that the creditor would be
materially altering the terms of the contract of guarantee and
altering the position. of the surety	 there was no concurrence t o
any such arrangement on the part of the respondent . It was all
done without his knowledge . In the result, the surety is, in my
opinion, discharged and. no longer liable upon the guarantee .
What the appellants are really attempting to uphold at this Bar
is that the guarantee was a continuing guarantee. It was not
that at all, it was a guarantee to cover the purchase of grocerie s
and supplies on the part of the principal debtor to the amount o f
$500 and no more and all moneys paid to the appellants by th e
principal debtor must be applied to reduce the earlier items o f
debit in the continuous account . There is absolutely no
authority for the contention of the appellants and the cours e
here attempted of now crediting the payments only upon item s
of debit occurring after the debits in the whole amounted to
$500 and holding the surety for $500. This could only be i f
the original contract were that of a continuing guarantee for any
ultimate balance to the extent of $500, irrespective of th e
changing state of account	 such as we are familiar with in the
case of a guarantee to a bank. This is the error into which th e
appellants have fallen. But quite apart from this view th e
action. is not sustainable as the payments must upon the state
of the facts of this case be appropriated to the earliest items o f
debit and in so applying them the surety is upon this groun d
discharged as admittedly, if that is the law and the pa yment s
are to be so applied, the respondent (the surety) owes nothing
upon his guarantee . A great number of authorities were cited
at this Bar but I really cannot see the necessity for a discussion
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COURT OF of them. The whole point in controversy is finally determined
APPEAL

in the House of Lords in Deeley v. Lloyds Bank, Limited
1926

	

(1912), A .C. 756 at pp. 783-4. Lord Shaw said :
March 2 .

	

"My Lords, the judgment of Eve J . in this case, although in my view

it is erroneous in holding that the general rule was by the conduct o f
SCOTT & the parties departed from, humbly appears to me to state that genera l

PEDEN

	

rule, and also the effect of the series of authorities under which it ha s
v .

ELLIOTT been canvassed, clearly and luminously, and I respectfully adopt that part
of the learned judge's judgment . After referring to Sherry's cas e
L (1884) ], 25 Ch . D. 692, at p . 702, he says : `In giving judgment the Lord

Chancellor (Lord Selborne) says this : "The principle of Clayton's Cas e

[ (1316) ], 1 Mer . 572) and of the other cases which deal with the same sub-

ject, is this, that where a creditor having a right to appropriate money s

paid to him generally, and not specificially appropriated by the perso n

paying them, carries them into a particular account kept in his books,
he prima facie appropriates them to the account, and the effect of that is ,
that the payments are de facto appropriated according to the priorit y

in order of the entries on the one side, and on the other of that account . "
I understand that to mean this : According to the law of England, the

person paying the money has the primary right to say to what accoun t
it shall be appropriated ; the creditor, if the debtor makes no appropria-

tion, has the right to appropriate ; and if neither of them exercise the

right, then one can look on the matter as a matter of account and se e
how the creditor has dealt with the payment, in order to ascertain ho w
he did in fact appropriate it . And if there is nothing more than this ,

that there is a current account kept by the creditor, or a particula r
IcP1ia.LIPS,

account kept by the creditor, and he carries the money to that particula rJ.A .
account, then the Court concludes that the appropriation has been made ;

and having been made, it is made once for all, and it does not lie in th e

mouth of the creditor afterwards to seek to vary that appropriation ."fhis
is substantially the view taken by the learned Master of the Rolls in l i s

clear opinion, of this case, and I respectfully agree with that opini .o . °

The learned trial judge quoted this language in his judgmen t
and it certainly is conclusive upon the point in issue here . The
case relied upon by the learned counsel for the appellant in th e
Supreme Court of Canada of The _ lgricull oral Insurance Com-
pany v. S'argeant (1596), 26 S.C .R. 29, is in no way helpful.
In truth, it is in complete support of the ju it here unde r
appeal . Mr. Justice G«vnue, who deliver, (1 the judgment o f
the majority of the (oust ((xwynne, Sedheuak and King, JJ . )
said at p . 37 :

"In the application of the rule in Clayton's Case, besides its being

necessary that the entries of debit and credit should all be in one unbroke n
account, it is also necessary that the debit entries should represent pay-

ments made by the debtor of money which the debtor paying it has a
right in law to appropriate to the payment of any debt of his that he
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pleases ; the payment must be of the debtor's own money, or at least COURT OF

of money over which he has the absolute power of appropriating as he APPEAL

pleases ."

	

, 1925
Here it was the debtor's own money and the debtor made no

March 2 .
appropriation, neither did the creditors, the appellants, it was 	
"one unbroken account" and the payments made were entered SCOTT &

PEDENup in that account.

	

v.

The contention put forward in this case that there is the ELLIOT T

right of appropriation is wholly fallacious. I do not take time
to analyze the many cases that could be usefully referred to bu t
world refer to what is said in Halsbury's Laws of England ,
Vol . 7, p . 450, par . 919, first paragraph .

	

MCPHILLIPS ,

With the greatest respect to all contrary opinion there is no

	

J .A .

force in the contention made that there is the right of appro-
priation here in that it is not shewn that an account was rendere d
to the principal debtor exhibiting the debit and credit items i n
one continuous account. Certainly in a case such as this, wher e
the respondent is in the position of surety only, not being a
principal debtor, and it not being a question between credito r
and debtor only but between creditor and surety, such a conten-
tion is an idle one .

I would dismiss the appeal .

MACDONALD, J .A . : This is an appeal by the plaintiffs from
a judgment of LAMP MAN, CO . J., dismissing plaintiffs' clai m
against the defendant on a guarantee given by the latter in the
following words : [already set out in statement] .

The defendant's son was engaged on a logging contract, obtain -
ing supplies from the appellants . When the guarantee was given
the son owed appellants considerably less than that amount fo r
goods supplied . He continued to receive further credits for th e
balance of the year. From time to time the son made severa l
payments on account . After the (late of the guarantee he mad e
payments of about $700 at different times in 1922, and $300
in flay, 1923, still leaving a balance on general account i n
excess of $500 .

On June 30th, 1922, when the balance was over $500 th e
appellants wrote to the respondent as follows : [already set out
in the judgment of MARTIN, J .A.] .

MACDONALD ,
J.A .
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On the same date they wrote to Mr. M. IL Elliott, saying :
[already set out in the judgment of MARTIN, J. A . ] .

On July 5th, 1922, the respondent replied as follows :
"In answer to your note of June 30, in regard to M . II . Elliott's credi t

having expired, also the settling of my own account, I think by the las t

of this month we will be able to settle up with you as they have now go t

started to put in logs which makes things lots brighter as they wer e

handicapped before they got the donkey on the ground, and in another

thirty days you will be settled with . "

Then, on December 20th, 1922, when the balance due from
the son was about $900, appellants wrote to the respondent a s
follows : [already set out in the judgment of fAcDo N Arn ,
C.J .A.] .

It may be noticed that this letter was written after sufficien t
payments were made to retire the amount guaranteed . It was ,
nevertheless, still relied upon. The payments referrd to mad e
"on account" were credited to M . II . Elliott. Nothing was sai d
as to their appropriation. The contention is	 sustained by th e
trial judge--that the portion of M . H. Elliott's indebtedness ,
guaranteed by the respondent was fully discharged by the pay-
ments subsequently made, applying them as they should b e

MACDONALD . applied to the debits as incurred .
J .A . The general. rule is that the debtor has the right to apply hi s

payments in whatever manner he chooses . If he owes severa l
items he may say to which of the items the p, yrnent applies .
If he does not do so then the creditor may apply theta as h e
thinks fit . Here, while the creditors applied the payment s
generally on open account, they c~a~r~~~~ou~led with the respond -
ent and primary debtor as outlined above, introducing an ele-
ment that must be considered . Although the creditors did not
in so far as their books chew, apply the payments to subsequen t
indebtedness, they have a right to make that application . at a
later period if their intention. to do so was actually or inferen-
tially conveyed to the parties concerned . The letter of Jun e
30th, when the balance clue was more than $500, contained a n
intimation to the guarantor that the credit arranged for by th e
guarantee was exhausted and that new security would b e
required. If there was not a further letter I do not think I
would fine that the account was necessarily broken on June 30th,
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and the transaction separated into two parts . There is, however, COURT OF
APPEA L

the further letter of December 20th . At that time sufficient

	

—

payments were made to release the guarantee if they were

	

192 6

applied on the earlier debits. This letter chews, however, that March 2.

the creditors were still relying on the guarantee . They so elect SCOTT

and they communicate their intention to the respondent .

	

PEDE_N

The rule in Clayton 's Case is simply a presumption of fact ELLIOT T°

and may be rebutted by evidence sheaving that it was not th e

intention of the parties to follow it . I find, however, in the

correspondence sufficient evidence to rebut the presumption tha t

the credit payments were appropriated to the debit items i n

the order in which they were incurred. If the debtor or creditor

makes no appropriation the latter has a right to apply the pay -
M ACDON ALD,

ments made to any item of the debt he chooses up to the very

	

J .A .

last moment (The "Mecca" (1897), A.C. 286) . Ile may

declare that intention even by bringing an action . I do not think

it follows that in every case launching an action determines this

point. If it (lid all difficulties would be at an end in every cas e

of a similar character . We need not, however, look further tha n

the correspondence in this case .

I would allow the appeal .

Appeal allowed, McPhillips, J.A . dissenting.

Solicitors for appellants : Tait ct; Merchant .

Solicitors for respondent : Pooley cC Davis .



158

	

BRITISH COLUMBIA REPORTS .

	

[Vol, .

HUNTER,

	

REX v. HING HOP.
C .J .S .C .

(In Chambers)
Criminal law—Unlawful possession of opium—Summary coev-iction

1926

	

Habeas ° corpus—Certiorari—Warrant of commit m ent—Omission of

March 17 .

		

word "forfeit"—Sufficiency of evidence—Can. Stats . 1923, Cap . 22—
Criminal Code, Sec . 1124 .

An accused, having been convicted for being in unlawful possession o f

opium, applied for his discharge on habeas corpus on the ground that

the word "forfeit" was omitted from the warrant of commitment . The

Crown obtained certiorari and the conviction and depositions wer e

brought in .

Held, that as the word appeared in the conviction itself there was substan-

tial compliance with the provisions of the Code. The omission of th e

word from the warrant should be regarded as a technicality as the

word "pay" when used in a conviction necessarily connotes the ide a

of forfeiture of money and the evidence disclosed that the magistrat e

had come to a proper conclusion .

A PPLICATION for a writ of habeas corpus for the discharge
of the prisoner convicted of having opium in his possession .
The conviction and depositions were brought in on certiorar i

obtained by the Crown . Heard by HuXrrr, C .J.B.C. in
Chambers at Vancouver on the 11th of March, 1926 .

Bray, for the application .
Ilaviland, contra .

17th March, 1926 .

Iil sT: n, C .J .B.C . : In this case, which was a conviction
under The Opium and Narcotic Drug Act, 1923, for unlawfu l
possession of opium, it is sought to obtain the prisoner's dis-
charge on the ground that the warrant of commitment omits th e
word "forfeit. " The Crown having obtained a certiorari, the
conviction and depositions were brought in . The convictio n
itself contains the magic word and I think that, notwithstandin g
the criticism to which it was subjected by _Mr. Bray, it is sub-
stantially in compliance with the provisions of the Code . The
Crown now invokes the powers given by section 1124 and ask s
that the omission of the word in the warrant be disregarded.
With regard to the technicality itself I cannot regard i t

RE X
v .

HING HOP

Statem e

Judgment
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in itself as other than a technicality since the word "pay" eua .n7
,

when used in a conviction which imposes a money (In Cham
.

bers )

penalty necessarily connotes the idea of the forfeiture of the

	

1926

money. But it is interesting in this connection to note how far march 17 .

the Courts will give effect to such technicalities when in thei r

opinion it is necessary to do so in order to prevent injustice

	

Rvx

that might otherwise result from over zealous or unreasonable Mx-0 HOP

legislation which cuts off the ordinary common law mode o f
redress against improper convictions and which is the mos t
speedy, inexpensive and efficient remedy known to the law .

One of the latest cases of the kind I have seen is Rex v . Long

Wing (1923), 1 D .L.R. 942. In this ease the Appellate
Division of Alberta decided that a liquor conviction under simi-
lar legislation was invalid because it omitted the word `"forfeit"
from the phrase "forfeit and pay" in the prescribed form an d

thereupon after examining the depositions quashed it on th e
ground that the magistrate proceeded to find the prisoner guilt y
after he had made an admission which did not in law amoun t
to a plea of guilty .

Of course I am not bound by the Alberta decision nor have I
to consider whether I ought to follow it as the eases are distin- Judgment

guishable, for here the word appears in the conviction althoug h
not in the warrant . I may say, however, that I am quite in
accord with the views of the learned judge who delivered th e
judgment of the Full Bench when he says :

"In my opinion, since the judgment in Rer, v . Nat Bell Liquors, Ld.

65 D.L .R . 1, 37 Can. C .C . 129, (19221, 2 A .C . 12S, it is necessary t o

scrutinize convictions very carefully becac

	

1 ,

	

are by that judgment

given a far more conclusive and final effect ,in-L the accused than was

the case before the decision . It is now impossiMle upon certiorari to loo k

up the evidence to see if there is any evidence at all to support the con-

viction, provided the conviction is perfectly regular on the face of it.

The consequence is that the Court ought to see that convictions are per-

fectly regular in form . "

One of the stronwrguments in favour of written consti-
tutions, such as exis- in the States, is that, notwithstanding thei r
inherent defects, such fundamental rights, as the right to th e

writs of habeas corpus and certiorari, are not allowed to be
impaired or whittled away by legislation .

So long as the Court is disabled by legislation from granting
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insure on the one hand speedy relief to those unlawfully imp is -
v .

Hao HOP oned and, on the other hand, that no guilty person should be
allowed to escape on technicalities . If the Courts were armed

with the proper and necessary powers then technicalities woul d
become useless and obsolete and a great deal of time and mone y
would be saved .

Looking now at the evidence in this ease, I have no doubt
that the magistrate was right . The accused, Bing Bop, who
was the tenant in possession certainly (lid not meet the burden
of proof imposed upon him by section 16 of The Opium an d
Narcotic Drug Act . Be was the tenant in possession and paid

Judgment the rent collecting a proportionate part from each of the others
who lived in the den . It was a two-roomed shack with a pantry .
The police found a tin, two-thirds full of opium in the pantry .
It had a damp cloth over it so that evidently some one had
recently handled it . There were also found three knives and
two steels smeared with opium and a piece of paper such as i s
commonly used to contain opium. I have no doubt that th e
place was an opium joint within the meaning of the statute an d
that Bop was the proprietor . All that was needed to full y
advertise it was to have his name on the door . The application
is dismissed .

.1 pl)licalion clisnti .sxecl .

HUNTER, summary relief from unlawful imprisonment j ust so long do Ic.s .a .c.
(In Chambers) think that this is the proper attitude to take to such legislation

1926

	

as it is the paramount duty of the Court to see that no injustic e

March 17 .
is done. Other judges, as well as myself, have frequentl y

	 stated that the law ought to be revised and codified so as t o
REX
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IN RE LEGAL PROFESSIONS ACT AND BAR\AIR,
ROBERTSON, IIEISTERMA. & TAIT .

COURT OF
APPEAL

192 6
Solicitor and client—Costs So bi r 7 of costs furnished—Mutual release

April 9 .
signed by parties—Originatii t summons—Application for delivery of
bill of costs for taxation—Lei ~,~ . , over three years—Order directing

	

IN RE
an issue—Appeal—R .S .B .C.

	

Cap . 136, Sees . 100 and 101 .

	

LEGAL
PROEESSIONS

A firm of solicitors carried on extensive litigation for A ., defendant in an ACT ANn
eR ~

action commenced in 1915 . The case was carried to the Privy Council, ROBERTSON
,aRO

,
and later, on appeal from a reference, it again reached the Privy Council HEISTERMA N

being finally disposed of in December, 1920 . In January, 1922, a & TAI T

mutual release was executed by the solicitors and A . reciting that th e

former had acted for the latter in various matters including the litiga-

tion referred to, and had not rendered accounts for their services ;

that it was agreed that all accounts between them should be settled b y

A. paying a certain sum to the solicitors and it was thereupon agreed

that each should release and discharge the other from all claims an d
demands . In September, 1925, A . applied by way of originatin g

summons for an order to compel the solicitors to deliver and submit

to taxation a bill of costs in respect of the action commenced in 1915 ,

on the ground that when he signed the release he was not aware an d
had not been advised that the solicitors had received from the plaintiff s
in said action the costs ordered by the Court of Appeal when he ha d
been successful before that Court. It was ordered that the following
issues be tried : (a) Did A. execute the release referred to? (b) I f
A. executed the release under what circumstances did he so execute it ?

Held, on appeal, reversing the decision of MCDONALD, J ., that an order

directing an issue was not the proper course to pursue and it shoul d
be set aside .

Per _IIACDONALD, C .JA., _IIc,P1nIL_Lms and MACOONALD, JJ .A . : That the
application for an order for delivery of a bill for taxation should b e
dismissed not only on the ground that the application was not mad e
within three months as required by section 101 of the Legal Profession s
Act but also on the general law applicable to the facts disclosed even if
the section should not be regarded as a bar .

APPEAL by the client, John Arbuthnot, from th e
of NIcDoX•Ar.n, J . of the 16th of December, 19tn . Arbuthno t
took out an originating summons on the ; ;Uth of See, it -

Statement
ber, 19 Li, claiming to be entitled under the Legal Peru,
Act to the delivery and taxation of a bill of cos - and
an account of all moneys received by Barnard, Robertson,

11
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COURT OF IIeisterman & Tait, as solicitors for John Arbuthnot and the
APPEAL

other defendants in the action of the Pacific Coal Mine s

	

1926

	

Limited, E . A. Bogue and Henry C . Thompson who sued on
April 9 . behalf of themselves and all other shareholders of the Pacifi c

	

IN RE

	

Coast Coal Alines Limited as plaintiffs against the said John
LEGAL Arbuthnot and other defendants . The action was to set asid e

PROFESSION S
ACT AND certain debentures of the original company issued in pursuance
BARNARD, of an agreement entered into by the shareholders in February ,

ROBERTSON,
HEISTERMAN 1911, whereby a certain group of shareholders headed b y

& TAI T

Statement

Arbuthnot were to take over the debentures in lieu of their stoc k
and another group were to carry on the affairs of the Company .
The facts are set out in the judgment of CLEMENT, J. (see 23
B.C. 267) . The trial took place in Victoria in October, 1915 ,
the plaintiffs recovering judgment . The Court of Appea l
reversed the trial judge whose judgment was later restored b y
the Judicial Committee of the Privy Council . Accounts wer e
then taken before the registrar and the confirmation of his repor t
was contested eventually reaching the judicial Committee of th e
Privy Council where the case was finally disposed of in Decem-
ber, 1920 . The total sum received by Barnard & Co . for cost s
was $72,434.44 and from this sum they paid counsel fees ,
agency fees, and other disbursements . This sum included
$25,934 .44 taxed costs received from the plaintiffs when th e
defendants were suc c•e»i'ul before the Court of Appeal . No
detailed solicitor and clients bill of costs was ever furnishe d
Arbuthnot but on the 3rd of January, 1922, a mutual releas e
was executed by the members of the firm of Barnard & Co . and

by Arbuthnot each releasing and discharging the other from all
claims and demands. Arbuthnot now claims that when h e
signed the release he was not aware and had never been advised
of the payment of $25,934 .44 made to Barnard & Co. by hi s
opponents when he was successful in the Court of Appeal . The
order of the Court was that the following issues be tried :

"A. Did the said Arbuthnot execute the release referred to in paragraph

26 of the affidavit of Henry G. S . Heisterman sworn herein on the 15th of

November, 1925 ?

"B. If Arbuthnot executed the said release, under what circumstance s
did he so execute it ?"

Further ,
"that the affirmative of issues shall be upon the solicitors,"
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The appeal was argued at Victoria on the 22nd an d
25th of January, 1926, before _AIACDONALD, C .J.A., MARTIN ,

GALLI iER, MOFIIILLIZ>s and MACDONALD, JJ.A .

J. R. Green, for appellant : The bill paid the solicitors wa s
over $72,000 . Arbuthnot claims he did not know that the IN EE

LEGA L
solicitors had received in costs taxed against the other side the PROFESSION S

sum of over $25,000 in February,

	

B A1917. On the 3rd of AORTNAR A
N

D
D

January, 1922, when the last payment on account of costs was
1
R
1E

O
I
B E
STE

RT
RMA N
SON ,

made the parties signed a release . but Arbuthnot claimed he did & TAIT

not know of the above payment t lien the release was signed .
submission is that (1) the learned judge had no power to

do what he did ; and (2 ) it is futile without a bill of costs .

There cannot be a settled account without a bill : see In re

Webb. Lambert v. Still (1894), 1 Ch. 73 at p . 85 ; In re

Baylis (1896), 2 Ch. 107 at p. 110 ; O'Donohoe v. Beatty

(1891), 19 S.C .R. 356 ; Re Crothers, a Solicitor (1892), 1 5

Pr. 92 ; In re Frape . Ex parte Perrett (1893), 2 Ch. 281 ;

In re Legal Professions Act and A.. E. Beck (1925), 36 B .C .

76 ; Hall v . Lane (1923), 31 B .C. 507 at p . 513. That the

bill . was so large is a special circumstance . In the ease of special Argument

circumstances and no independent advice : see Ex parte Flower

(1868), 18 L .T. 457. They continued as solicitors after th e
settlement : see In re F —, a Solicitor (1868), 16 W.R. 749 ;
Sndley v . Fault and Lawson (1924), 56 O.L.P. . 240. Under
section 94 of the Legal Professions Act there is a time limit o f
twelve months, but there is no limit under section 80 . That
we are entitled to a bill of costs see In re !17o, l, ;nore (1851), 1 3
Beay. 154 ; In re Street (1870), L.R. 10 Eq. 165 at p. 167 ;
Re Pinkerton and Cooke (1899), 18 Pr . 331 ; In re Callis

(1901), 49 W.R. 316 ; In re West, King, £ Adams. Ex parte

Clough (1.892), 2 Q .B. 102 ; Wilkinson and another v . Smart

and others (1875), 33 L .T. 573 ; Ray v. Newton (1913), 1

K.B. 249 ; In re Brockman (1909), 2 Ch. 170 at p. 179 ;

_IacGill d Grant v . Chin Low You (1914), 19 B .C. 241 at p .
242 . The evidence of the client should be accepted in prefer-
ence to that of the solicitor . On the question of delay see In re

Dendy (1856), 21 Beay. 565 at p. 566. On the excuse that
papers are mislaid and he cannot now make a complete bill see

COURT O F
APPEAL

192 6

April 9 .
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COURT OF In re Baylis (1896), 2 Ch. 107 at pp. 114 and 120 . Where
APPEAL

no hill is delivered time does not run : see Turner v. Hand

	

1926

	

(1859) 27 Beau. 561 ; Morgan & Wurtzburg on the Law o f
April 9 . Costs, 2nd Ed., pp. 439-40 .

	

1 RE

	

Maclean, P .C ., for respondents : The decisions referred. to are

LEGAL all since 1843 and are founded on English statute law that d o
PROFESSION S

ACT AND not apply here . Where there is no fraud or undue pressure the

ROBERTSON ,,
settlement of a bill between solicitor and client will not be dis -

HEISTERMAN turbed : see Stedman v . Collett (1854), 17 Beau. 608 at pp .
& TAIr

610 and 614 to 617. Sections 100 and 101 of the Legal Pro -
fessions Act apply and preclude any such aci ion as this. These
sections are in force as in Taylor V . II ,, i,' ;,cl edt (1924), 34
B.C. 56, only one of the judges of the Court of Appeal held th e
sections to be ultra r ;~ ,~ . In any case where a section of an Ac t
is declared ultra .i/ rr it does not affect the validity of th e
remaining sections : -ce Lefroy's Legislative Power in Canada ,
p . 297 ; _lfor•den v . South Dujr 'erin (1890), 6 Man . Lit . 515 .
The case of Turner v . Hand (1859), 27 Beau. 561 is in our
favour on the question of delay ; see also Re Pugh (1863), 3 2
Beau. 173 at p. 175 . In re Baylis (1896), 2 Ch . 107 was non-
contentious bit*

	

: see at p. 113 . Where the a 2i°eeanentis a
fair one the Court will not interfere : see IC/ceccrl v . Crain

(1.910), 22 O .L.R. 591 .
Green, replied..

Cur . adr• . r•ull .

9th April, 1926 .

MIAC rk)\ALD, C .J .A. (oral) : I would allow the appeal . Not

on the ground set out in the notice of appeal but on the groun d

that the original proceeding (commenced by appellant) was ou t
of time ; it was not taken within the delay mentioned in section
101 of the Legal Professions Act. This is a result not desire d

by the appellant, and not asked for by 1.4( ,:. respondent . There
was, therefore, no "event" in the sense us, .l in the statute, henc e
no order should be made as to the costs of the appeal. The
originating summons should be dismissed, and the costs of an d
incidental thereto should be paid by- the appellant to th e
respondent .

Argumen t

MACDONALD ,
C .J .A .
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MARTIN, J.A. : This appeal arises out of an application by COURT O F
APPEA L

the appellant (Arbuthnot) by way of originating summons t o
compel the respondents (Barnard, Robertson, Ileisterman &

	

1926

Tait) his solicitors to deliver their bills of costs for certain legal April 9 .

services rendered and for the taxation of such bills and also IN RE
"claiming to be entitled to " an account of all moneys received LEGA L

ROFESSION S
by said solicitors, "or for such other order as may seem proper ."

P
AcT As o

In answer to the application the solicitors set up a special RonnA
,so .

agreement dated 3rd of January, 191).2, which after reciting inHEISTERMA N
& TAI T

general the performance of services at large "in various matter s

. . . including litigation arising in connection with the

Pacific Coast Coal Mines Ltd." and that no accounts had been

rendered by the solicitors since the 19th of August, 1917, to

their client who had "made payments on account of service s

performed," proceeded as follows :
" AND WHEREAS it has been agreed between the parties hereto that al l

accounts as between the first parties and the second party up to the dat e

hereof shall be stated and settled by the second party paying to the firs t

parties the sum of six thousand eight hundred dollars ($6,800 .00), the

receipt whereof is hereby acknowledged, and the first parties applyin g

towards the satisfaction of their account all moneys received by them, an d

not heretofore disbursed, in connection with the second appeal to the Privy MARTIN, 1.A.
Council in said Pacific Coast Coal Mines litigation, whether received from

the second party and his associates or the Canadian Bank of Commerce ;

and the second party shall release and discharge the first parties and each

of them of and from all claims and demands of any nature or kind what-

soever, which he may have, or might or can have, as against them for or b y

reason of them, or any of them, having acted as solicitor for the secon d

party, or otherwise howsoever :

" NOW THEREFORE THIS INDENTURE WITNESSETH that in consideration o f

the premises the first parties and each of them, and the second party, clot h

and do hereby release the other party and each of them, their and each o f

their heirs, executors, administrators and assigns, and their and each o f

their estates and effects from all sums of money, accounts, contracts, agree-

ments, covenants, actions, proceedings, claims and demands whatsoever ,

which any of them the said parties of the first part and second part no w

have or may or can have as against the other, or either of them, for or b y

reason or in respect of any act, matter, cause or thing whatsoever, up t o

and including the day of the date of these presents :

"Ix WITNESS WHEREOF the parties hereto have hereunto set their hand s

and seals the day and year first above written . "

ILpon this agreement the solicitors took the position that a n

order for delivery or taxation of bills of costs could not be made .

The client in answer alleged entire ignorance of the making
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COURT of of this release as such, and that he thought that he was only
APPEAL

executing a release as regards Ileisterman, a member of the firm ,

	

1926

	

in his personal capacity only in respect of certain matters in hi s
April 9 . charge, one of which the client complained of as being negli-

gently handled so as to oi'ea>ion him considerable loss ; he also

	

LEGAL

	

alleged that he was not a ,„ are of the receipt of a sum of $ ? 6,00 0
PROFESSION S

ACT AND odd by his solicitors from the other parties to the main Iawsui t
I3ARNAR"' against him which knowledge would have materially affecte d

ROBERTSON ,
HEISTERMAN his action respecting the settlement set up against him, and tha t

& TAIT
he acted in the settlement of the accounts entirely withou t
independent advice and was not given a copy of the release relie d
upon against him, and was not advised of his right to th e
delivery of bills of costs or taxation thereof. In this situation ,
after considering affidavits in denial and support of the allega-
tions, the learned judge made the following order :

"IT IS ORDERED that the following issues be tried :

"A. Did the said Arbuthnot execute the release referred to in paragrap h

26 of the affidavit of Henry G. S . Heisterinan sworn herein on the 18th day

of November, 1925 ?

"B. If Arbuthnot executed the said release, under what circumstance s

did he so execute it ?
MARTIN, J .A, " AND IT IS FURTHER ORDERED that the affirmative of issues shall be upo n

the solicitors and that the trial of the said issues shall take place on ora l
evidence at the Court House in the City of Victoria .

" AND IT IS FURTRER ORDERED that this application stand until after th e

trial of said issues . "

The first ground of appeal is that in cases of this descrip-
tion where the conduct of an officer of the Court is called i n
question respecting his relations with his client, the Court can -
not, in the discharge of its peculiar and summary jurisdiction ,
direct the trial of an issue, or, alternatively, if it has that powe r

it has never exercised it and it is contrary to its established
practice to exercise it in that expensive and complicated manne r
instead of disposing of the question in the usual way. In my
opinion the latter alternative of the submission is sound, what -
ever may be said of the former . No case was cited to us, no r
have I been able to discover one after an exhaustive search whic h
would warrant such an innovation, the objections to which ar e
so many and obvious that they do not require illustration, an d
it would be, I feel, a mistake to loosen at all the summary juris-
diction that the Court inherently possesses unless deprived of
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it by statute. In Storer di Co. v. Johnson (1890), 15 App .

	

O FCOURT

Cas . 203, Lord Chancellor Ralsbury said, p. 206 :
"I think it is quite clear that the Solicitors Act did not deprive the

	

192 6

Court of the jurisdiction which they always possessed to do justice in the April 9 .
premises when dealing with one of their officers, and that they might there

fore order that the costs should be taxed, although not in terms of the

	

IN RE

Solicitors Act, and they might have selected one particular portion of the

		

LEGA L

bill of costs to be taxed . The moment it was taken out of the region of PROF EssioN s
ANDA C

the Solicitors Act and brought within the general jurisdiction of the Court, BAS
T
;y .4Rn,

then the Court could exercise its own jurisdiction in the way it might think Itoivarrsox ,

fit ; and I am of opinion that the Court rightly exercised its jurisdiction lIEFrEMAN

so far as it was advised of what were the real facts ."
fi 'J ai r

And see in Re Foster (1920), 3 X.B. 306, 314, and the

decision of the Privy Council in Dujfett v . .11c=h'coy (1885), 10

App. Cas. 300 : so far the Courts of this Province have taken no

step in that direction in limitation of their inherent jurisdiction ,

but quite the contrary, because in e .g ., the recent case of In, r e

Legal Professions Act and A . E. Beck (1925), 36 B.C. 76 ;
(1925), 1 W.W.R. 370 ; 3 W .W .R. 64, the question not only

of the original retainer of the solicitor but of an alleged special

agreement for payment of costs which was set up as supplanting

it, was referred to the registrar for report in the ordinary way
MARTIN, J .A .

when such agreements are set up or disputes as to retainer arise ,
and the circumstances require such a report before the Cour t
or the judge in Chambers deals with the matter finally ; and the

same course was adopted in In re Dickie s De Peck di McTaggart

and Sherman (1916), 23 I .C . 538, where in addition to the
question of retainer a "special agreement with respect to th e
appeal book" (per MACDO\ALD, C.J .A. 539) was set up an d

passed upon by the registrar and confirmed by the Court .
More than a century ago in Balme v. Paver (1821), Jaco b

305, Lord Chancellor Eldon dealt in a summary way with a
claim for costs set up by solicitors under a special agreement t o

pay the costs untaxed which were paid in a lump sum to effec t
a compromise of a certain lawsuit, and said :

"I am decidedly of opinion, that unless solicitors expressly enter into a n

agreement for payment of untaxed costs, the Court will say that they ar c

costs to be taxed . But I go further, and desire it not to be understood that

I consider them at liberty to agree for untaxed costs . And though I dar e

say the gentlemen meant very well, yet I think it was their duty to tell th e

plaintiff that he ought to have the costs taxed before he demanded them of

Young . A party may, if he pleases, waive the benefit of taxation of the
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COURT OF bill ; but I will not hold that to have been done unless the solicitor ha s
APPEAL given him the knowledge that he may have it taxed . These bills must be

delivered to the defendant, and with respect to taxing them, if the defendant

and the Lord Chancellor repudiated this submission on p . 575,

citing many authorities to s pew that the "summary jurisdiction
of the Court" was not excluded so as to prevent it from enterin g
upon the question as to the means by which the special agreemen t
relied upon had been arrived at, and after distinguishing an d
restricting fit re 117iitcoanhe (1844), S Beay. 1-10, said, p. 576 :

"If then the petitioner was in a position to entitle him to make th e
application, and if the connection between the parties was merely that of

solicitor and client, and the account between them was merely that of costs ,

and if the payment and settlement of such account did not exclude th e
summary jurisdiction of the Court, the only remaining question will be ,

whether there were special circumstances to authorize the exercise of such

jurisdiction . "

He proceeded to consider the proofs of the case of pressure
and undue advantage "taken of the client" which had been set
up against the settlement and found that it had been establishe d
and that his jurisdiction had not "been ousted by the terms th e
solicitors have compelled their clients to adopt " and so ordere d
bills of costs to be delivered despite the declaration in th e
agreement "in the strongest terns" that "all claims and ques-
tions are this day finally and forever concluded between us . "

In In re hair (1847), 10 Beay . 187 at p . 191, Lord Lang-
dale, lLR., said, on a petition of this kind :

"The last question is, whether there ought to be a trial of the question

of retainer . What is there to try? There is nothing in this which ma y

not as well be tried by the taxing master as by a jury . The taxing master s

are in the daily habit of trying such questions without any difficulty, an d

I think, therefore, there is no reason for allowing this trial to take place . "

But it is unnecessary to multiply precedents to the sam e
effect, so I shall only refer to, e .g ., In Pe Blachnore (1851), 1 3
Beay. 154 ; Re Pugh (1863), 32 Beay. 173, and the cases
collected in In re Br•oehntan, (1909), 2 Ch . 170 at p . 179 .

April 9 .

1926

	

thinks fit, he must apply separately for that purpose afterwards . "

Lord Chancellor Cottenham also affirmed the practice an d

	

IN RE

	

jurisdiction in In re Stephen (1818), 2 Ph. 561, wherein

PRO LEGAL
solicitors' costs were paid in a lump sum upon a settlement an d

ACT AND "full discharge of all costs" in writing and it was submitted tha t
BARNARO,

"the settlement was not a transaction that the Court had iuris-RORERTSON ,
HEISTERMAN diction to set aside upon petition" for delivery of bill of costs ,

& TAIT

MARTIN, J.A .
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Furthermore, in the case at Bar the second of the so-calle d
issues directed to be tried, and upon which the burden of th e
affirmative is laid upon the solicitors, is not an issue at all an d

therefore could not in any event be tried, it being merely a
direction to ascertain "the circumstances " under which th e
release was executed, which would be considered and reporte d

to the Court by the registrar in the ordinary way if the prope r
reference to him had been directed. I am therefore of opinion
that the order directing the trial of issues should not have been

made and that the client was entitled to have the matter pro-
ceeded with in the ordinary and long established way and so the
appeal should succeed to that extent .

But the objection to the entertainment of the client 's applica-
tion at all, in view of said document set up as a barring contract ,
must be considered because if the objection is valid then it woul d
be useless for the learned judge below to take any further action
upon the application and it should be dismissed by this Cour t
now. The section relied upon as a bar as aforesaid is 101 of

the Legal Professions Act, Cap . 136, R .S .B.C. 1924, as follows :
"At any time within three months after the making of the contract, the

person who has so contracted with a barrister or solicitor, or the repre- MARTIN, J .A .
sentative of such person, may apply by motion or petition to a judge of th e
Supreme Court ; and if the judge does not consider the contract fair and
reasonable, he shall have power either to modify the contract or to orde r
the contract to be cancelled, and the costs, fees, charges, and disbursement s
in respect of the business done to be taxed in the sane manner as if no such

contract had been made. "

The "contract" referred to is one of those "either under seal

or otherwise" which are authorized to be entered into by th e
preceding section 100, for legal "services rendered or to be
rendered in lieu of or in addition to the costs which are allowe d

to such barrister or solicitor," and the constitutionality of thi s
part of the section is not disputed, so I need not refer to its other
provisions as to sharing the "proceeds of the subject-matter, "
etc ., which do not relate to this case .

The contract is, as many ca, < -hew, one of those which coul d
propf rl y have been made apart from and before said section 100
« ; i - pass< d, and so no change in the law concerning it is mad e
thereby . and it stands ostensibly valid but subject to whatever
safeguards and limitations have been placed by the Courts abou t
contracts of that nature between solicitor and client .

COURT OF
APPEA L

1926

April 9 .

IN RE
LEGA L

PROFESSIONS
ACT AN D
BARNARD ,

ROBERTSON ,
ITEISTERIIA N

& TAIT
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It is submitted that the effect of section 101 is to validate al lAPPEAL
contracts of this description unless within three months the clien t

1926

	

applies "by motion or petition to a judge of the Supreme Court, "
April 9 . but the statute strangely omits to state what the client may apply

MARTIN, J .A.
which the contract was obtained, and hence it follows that th e
section at most relates only to these "motions or petitions" which
are presented solely upon the question of the "fair and reason-
able" price of the said services . There is, to my mind., no indi -

ion in the section of an intention to limit the right of th e
client to object to the contract upon any ground based. upon mis-
representation, non-disclosure, failure of duty or adv e i age i n
any way by the solicitor over his client, and it does no, ha,„- tha n
confer upon the client the right to invoke the assistance of a
persona designate without appeal, in a new remedy in addition
to what he had before, the modification, i .e ., the alteration
of the contract, instead. of its cancellation only : in other words
he acquires raider it two alternative remedies in s tead. of the
former sole one of setting aside the contract . The section
admittedly does not in terms nor, in my opilti dn, dews it by clear
implication deprive a client of any of his pr, edist,no rights to
have the contract reviewed either by the exercise of the inheren t

summary jurisdiction of the Court, as hereinbefore declared, o r

I RE

	

for . But once this indefinite application is made the judge, i f
LEGAL

	

he "does not consider the contract fair and reasonable" is give n
PROFESSION S

ACT AND "power either to modify the contract or to order the contract t o
BARNARD, be cancelled and the costs, fees, [etc .] . . . to be taxed inROBERTSON ,

1-TEISIERMAN the same manner as if no contract had been made . " These
& TAIT

powers are exceptionally wide and literally enable the judge t o
overhaul the contract and make a new one for the parties i n
addition to giving him power to set it aside, and as he is clearl y
persona designate there is no appeal from his absolute discretion
and so the extent of such extraordinary powers should from any
point of view be most carefully scanned . In so doing it is first
to be observed that said powers can only be. invoked by th e
client and second that they depend upon the contract being "fai r
and reasonable," which expression in the context I. take to mea n
an adequate remuneration for the services agreed -upon in th e
circumstances and does not relate to the means "fair or foul" by
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COURT O F
APPEAL

192 6

April 9 .

IN RE
LEGA L

PROFESSION S
ACT AN D
BARN ARD ,

ROBERTSON ,
IIEISTERM A N

& TAIT

MARTIN, J .A .
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by its ordinary jurisdiction to set aside the contract upon equit-
able principles in an action brought for that purpose. I d.o not
think it could be even plausibly submitted that this section coul d

be set up as a bar to an action so brought, and, to me at least, i t
is equally clear that it is no bar to proceedings of the same natur e
in invocation of said summary inherent jurisdiction . The time

barrier of only three months that is sought to be set u l ) against

the client is a limitation of a right of action of an e :, , nionally

drastic kind in circumstances of a peculiar fiduciary nlationshi p
with one of its officers respecting bargains between them that th e
Court has always kept a vigilant eye upon.

Now while the statutes of limitation depriving persons of

rights may, as Lord Chancellor Cranworth said in the importan t
case of Roddam v. Morley (1857), 1 De G. & J. 1, 23, "often
be a very righteous defence" yet he proceeded to sound this not e
of warning :

"But it must be borne in mind that it is a defence the creature of positiv e

law, and therefore not to be extended to cases which are not .strictly .withi n

the enactment."

In that case the Lord Chancellor was specially "assisted b y
two very eminent judges of the Common Pleas, namely, Wil-

liams and Crowder, JJ." as the Master of the Rolls pointed out

in Read v. Price (1909), 2 K.B. 724 at p . 731, and the citation

is most appropriate to the case at Bar . But the section. is not
only relied on as setting up a bar of limitation but also as depriv -
ing this Court of its two-fold jurisdiction as aforesaid .. Again

it is conceded that it does not do so in terms so respondents '
counsel had to fall back upon the contraction of some plain an d
necessary implication from the statute as a whole to support hi s

submission . Now no principle of statutory interpretation i s
clearer than. that in order to deprive superior Courts of thei r
jurisdiction the intention of the Legislature must be beyond
doubt. Thus Lord Campbell, with Lord Chancellor Lyndhurs t
concurring, said in the house of Lords, in Balfour v . Malcolm.

(1842) . 8 Cl . & P . 485, 500 :
"With regard to the main question, there can be no doubt that the prin-

ciple is, that the jurisdiction of the Supreme Courts can only be taken

away by positive and clear enactments in an Act of Parliament . But the

words here appear to me to fulfil that condition ; they are positive an d

express .
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And in Oran?, v . Brearey (1877), 2 Ex. D. 346, 348, theAPPEAL
— Exchequer Division said, per Pollock and IIuddleston, BE . ,
1926

	

that :
April 9 .

	

"No rule is better understood than that the jurisdiction of a superio r
	 Court is not to be ousted unless by express language in, or obvious inference

IN RE

	

from, some Act of Parliament . Here there is no expression to oust th e
LEGAL

	

jurisdiction of the Superior Court, and no inference can be drawn that tha t
PROFESSIONS

ACT AND was intended."

BARNARD,

	

The general principle is well stated in Maxwell on Statutes ,
ROBERTSON ,
HEISTERMAN 6th Ed., 235-6 :

TAIT "It is, perhaps, on the general presumption against an intention t o

disturb the established state of the law, or to interfere with the vested

rights of the subject, that so strong a leaning now exists against construin g

a statute so as to oust or restrict the jurisdiction of the Superior Courts.

. . . It is supposed that the Legislature would not make so importan t

an innovation, without a very explicit expression of its intention . It would

not be inferred, for instance, from the grant of a jurisdiction to a new

tribunal over certain cases, that the Legislature intended to deprive the

Superior Court of the jurisdiction which it already possessed over the same

eases . "

In this light I have carefully searched the whole statute with
the result that not only do I not find any obvious and necessary
implication in favour of the respondents' submission, but quit e

MARTIN, J .A . the reverse, because I do find that the Legislature has not failed
to clearly express its intention when it has desired to limit th e
rights of the client in another similar respect, i .e ., to have a bill
rendered referred to taxation, section 81, providing :

"No such reference shall be made upon application made by the party
chargeable with such bill if a verdict has been obtained against him fo r

the amount thereof, or after twelve months from the time such bill wa s

delivered, sent, or left as aforesaid, except under special circumstances to

be proved to the satisfaction of the judge to whom the application for th e
reference is made . "

That is an expression beyond all doubt and in favour of th e
solicitor, and it is to me incredible that the Legislature intended
impliedly to limit the rights of the client against the solicitor by
a three months' limitation in the solicitor's favour under section
101 while expressly only limiting the client to twelve month s
(with the additional right of an extension of that period unde r
special circumstances) under section 81, and in addition givin g
a judge further powers of reference under section 94 even 1 2
months after the bill has been paid . Of course if it could be
said that section 101 would be superfluous and useless unless
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the respondents ' submission be given effect to that would afford OUT O F
APPEAL

a strong indication of the intention of the Legislature, but suc h

is manifestly not the case, because the section fills a useful prat-

	

192 6

pose if the client chooses to invoke it in appropriate circum- April 9 .

stances as an alternative and additional remedy, here he has not IN RE

invoked it but disclaims it while invoking the jurisdiction of

	

LEGAL

the Court both inherent and as conferred by said let. I ur-
P AC

s
ESS

AN
NS

thermore, the present application is not only one respecti n g "the
ROI3E

R BARNARD
TSO ,

remuneration to be paid for services" as specially contr . •i, d for IIEISTERMAN
& TAI T

under section 100 but also for "an account of all a a n, v r. eived

by the said solicitors as solicitors . . . in a cumin action

of Pacific Coast Coal Mines, Ltd . . of al . against the said Joh n

Arbuthnot, " and the ordering and taking of such an account i s

clearly within the powers of the Court and is recognized by th e

Act, e .g., in section S0 wherein it is provided that, "a judge
. . may order a reference, with such directions as t o

taking the accounts between the solicitor and the party charge -

able with such bill . . ." Yet that matter is not even

alluded to by section 101., which simply deals with the subjec t
of remuneration for "costs, fees, charges and disbur-e w r, s . "

This raises another question because it has been decided tha t
statutes of limitation cannot be set up in favour of an ag,sit wh o

stands in a fiduciary relation---Burdick v . Garrick (1870) . 5

('ii 1pp . 233 . Lord Chancellor Ilatncrley saying, pp .

	

. ; -1. :
°`I do not say that in every case in which a bill might be 61)1 a gs i [1st a n

agent the Statute of Limitations would not apply, but in all c; wl.cr e

the bill is filed against an agent on the ground of his being in a . fiduciar y

relation, I think it would be right to say that the statute has no

application ."

This decision was followed by the Privy Council in Reid-

Newfoundland Company v. Anglo-American Telegraph Coot -

pony, Limited (1912), A.C . d, and no doubt was expressed a s
to the application of the rule to solicitors in.. oola l v . hba(son,

(1885), 39 (h . 1) . 1.78, in proper circm si :iit :] ad it was sai d
that "impropriety or fraud . . . with rL :er . ) .ia) to a solici-
tor are one and the same," p. 1.86 ; see aid, _ll are v . Lewis

(1S61), 4 Ir . Ii . hq. 219, 235, whir .' the statute was said not
to apply to a case of fraud, of trust,- .tip or of account" between
solicitor and client, though on the f ;aet- it was held the particula r
transaction was excluded from that rule .
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OF

	

A careful consideration of section 101 itself discloses, to m yAPPEAL
mind, no implication of any kind that accords with the respond-

	

1926

	

cuts' submission . On the contrary (and to give only one illus -
April 9 . tration of many that its perusal suggests) seeing that the con -

	

IN RE

	

tract may under section 100 be for services "to be rendered "

	

LEGAL

	

(and probably most often in practice such contracts would b e
PROFESSION S

ACT AND of that future nature) how would it be possible for a judge t o
BARa\TARn' decide whether the "remuneration" therefor was "fair an dROBERTSON ,

IHEISTERMAN reasonable" in e .g ., a case where $1,000 had been agreed upon a s
& TAIT

the remuneration for the solicitor in performing certain service s
in defending a threatened action, or otherwise, and yet durin g
the first three months under the contract the time had not arrive d
for the solicitor to do anything thereunder ; nevertheless unles s
the client made a motion which must inevitably be futile th e
Court would because of that useless section be unable to affor d
him any relief however greatly he may have been overreached .
I cannot, in the absence of any clear language, bring myself t o
take the view that a section which produces such inequitable an d
extraordinary results must be regarded by this Court as debarring
the client from his just and ordinary remedies, and so I am ofMARTIN, J .A .

opinion that it has no application to the appellant's proceedings .

It follows that there is and was no obstacle to the full con-
side ;boil of this matter in the ordinary way by the learne d
jud I . low and it should go back to him for that purpose, and
it is it ell that it should be so because there will now be an
opportunity for that full investigation of it in the usual manne r
which was attempted by resorting to the trials of issues in an
unusual manner, but which has been frustrated by the cours e
adopted . Such being the situation I refrain from saying any -
thing upon the merits of the case as now incompletely disclose d
before us observing only, first as to the contract, that it include s
(as the affidavit of one of the solicitors, Heisterman, of 31st of
Decemh r, 192 .7'1, chews) n - ! i'erient of the client's claim s
against Ileisternlan personally as well as against the firm an d
that the formal and "complete release" of Heisterman was
required by the firm as a condition precedent to the execution
of the contract relied upon ; and second, as to section 101, tha t

at present I incline to the opinion that if it is to be for the first
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time held to deprive the client of theretofore existing and long COURT OF
APPEAL

established rights and creating a new and special tribunal which

	

—

he could only resort to within an extremely short time, then

	

192 6

whatever may be said as to the solicitor's duty before that time, April 9 .

it became their duty to fully inform the client of this funla-

	

1 R E
mental change in the law affecting the contract that they LEGA L

desired hint to enter into.

	

AC
T PI

	

D
c1~ AN D

The appeal therefore should, I think, be allowed, the order FAxaARDD,
ROBER sov ,

for the trial of issues vacated, and the matter referred back for HEISTERMA N

the further usual proceedings already indicated .

	

& TAIT

GAtim,n :R, J.A. agreed with MAUrrx, J.A . GALLIHER ,
J.A.

MCPHILLIPS ,
J .A .McPnlr,T Irs, J .A. allowed the appeal .

1 ACDO ALL, J .A . : The notice of appeal deals mainly with
the order directing an issue to be tried to ascertain if Arbuthno t

executed a release as alleged and if 'so under what circumstances ,
the general application to stand in the meantime . The whole
issue was therefore not finally dealt with, but as all the points
involved were argued before this Court and as there is now n o

question that the release was in fact executed and that all neces-
sary material is before us, there is no reason why we should no t
finally dispose of the whole question .

An application by way of originating summons was made b y

John Arbuthnot for an order to compel solicitors to deliver an d
submit to taxation a bill of costs in respect to the suit of Pacific MACDONALD ,

Coast Coal .Hines Limited v. Aebuthtaol and others commenced

	

J .A.

in 191.5 and carried. through the Courts to the Privy Council.

Later, on an appeal from a reference, it reached the Priv y

Council the second time, being finally disposed of in December,
1920 . On the 3rd of January, 1922, an agreement was entered

into between . the respondents Barnard, Robertson, Heisterman

& Tait, and the said appellant Arbuthnot . It recited that the

former acted for the latter in a professional capacity in variou s
matters including the litigation referred to, since 1915 and had
not rendered accounts for their services since that elate . It

further recited that it was agreed that all accounts between them

should. be stated and settled by the appellant paying $6,800 to
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COURT OF the respondents, +1-.,, 1 .,++,,,, 	 p 1 r.i .. .g on their account all moneysAPPEAL

	

1926

	

said litigation. It was thereupon agreed that each should release
April 9 . and discharge the other from all claims and demands which they

	

t RE

	

otherwise might have .

	

LEGAL

	

The full amount received by said solicitors from the appellan t
Pilo i ssION s

Ari, . AND and his associates appears to be $46,500 and a further sum o f
$9.59 :',1 .41 1 e , iv, l as taxed. costs of trial and (io-urt of Appea lRot ; soN

, lia snaanlAN costs . Of this amount $42,157 .43 was disbursed in various
ways in counsel fees, travelling expenses, etc. It also appears
that the trial lasted 17 days and the hearing in. the Court of
Appeal seven days. The amount taxed on trial and. appea l
would indicate the extent of the work. involved and affords a
key to the inquiry as to the fairness of the agreement . These
figures of course are simply contained in the affidavits filed. on
behalf of the respondents, without cross-exai o ination or produc-
tion of documents . There is, boy a v r, no re p -on to doubt their
accuracy. The material filed also skews ti t other service s
apart from this litigation were included in the settlemen t
referred. to . The point is--in view of the release referred to

'J . 'A'' is the appellant entitled to demand the delivery of a bill of costs
for taxation

It is

	

to consider the ;application, if any, of section s
ltt ? and I

	

the Legal Prot -_ n c 1ei,

	

1i6, i1.S.I .(' .

l924. So . ] ire 100 reads as f ? „ws :
~otwil :--, u r : fee. any law or usage to the contrary, any barrister o r

solicitor in a l Province may contract, either under seal or otherwise, with
any person e. s to the remuneration to be paid hint for services rendered or
to be rendered to such person in lieu of or in addition to the costs which

are allowed to said barrister or solicitor, and the contract entered into may
provide that the barrister or solicitor is to receive a portion of the proceed s

subject-matter of the action or suit in which the barrister or solicito r
or is to be employed, or a, portion of the moneys or property as to which

the barrister or solicitor may be retained whether an action or suit i s

brought for the same or a defence entered or not, and such remuneratio n
may also be in the way of commission or percentage on the amount recov-

ered or defended against, or on the value of property about which an y

action, suit, or transaction is concerned . ”

It will be observed. that two subject-matters are dealt with .
First a solicitor may contract with any person as to the
remuneration to be paid for services rendered . Is the presen t

BRITISH COLUMBIA REPORTS .

	

[Von.

previously received whether from appellant or his associates in
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agreement within that part of the section ? Then it goes on to COURT OF
APPEAL

enact that such contract may provide that the solicitor should
receive a portion of the proceeds of the subject-matter of the

	

192 6

action, or a portion of the moneys or property in respect to which April 9 .

the solicitor is retained and such remuneration may be in the IN RE
nature of a commission on, or a percentage of, the amount LEGA L

recovered . This section was considered in Taylor v. Mackintosh ACT SA°n s

(1924), 34 B.C. 56, by the Court of Appeal, consisting of B A
OBER

RN
T
ARO ,

f'i,SON
MACDONALD, C.J.A., MARTIN and MCPnILLIPS, M.A. The HEISTERMA N

,

learned Chief Justice held that it was champertous for a solicitor & TAI T

to make a bargain with a client for a share in the fruits of
litigation and that legislation permitting it was beyond th e
power of the Provincial Legislature ; MARTIN, J.A., withou t
discussing this point dismissed the appeal on another ground ,
while McPnmLLIPs, J.A. held that the legislation was infra vires .

I do not understand the judgment of the learned Chief Justice
to mean that the entire section is ultra vires. Apart therefore
from the fact that a majority of the learned Justices did not s o
express themselves, I would hold that in any event the first par t
of the section permitting a contract in respect to remuneratio n
for services rendered having, as it has, no reference to the MAon

a .A .
o~rALn ,

further provision in respect to contracting for a portion of the
proceeds of the subject-matter of the legislation is 'infra vires .

One part of a section may be ultra vires and another part antra
rims, if each part is a separate declaration of the intention of
the Legislature. _llorden v . South Duffel in (1S90), 6 Man .
L.R. 515 .

It was urged, howen er, that the contract in question is not
within section 100 at all ; that section 100 deals with a contract
fixing remuneration for services rendered or to be rendered, not
an agreement in respect to general statements of accounts an d
nu all relea-(- -11,h as we have here . I do not agree. I think
this , ontroet

	

fit the remuneration which the solicitor s
rendered, and the burden of showing cause

why ~1 : r 1 1 I , -et aside is on the appellant. Quoting th e
material parts of section 100, solicitors "may contract with an y
person as to the remuneration to be paid for services rendered . "
If the words were "in respect to" or "in regard to" services
rendered one would say at once that this is such a contract . A

12
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COURT OF contract "as to the remuneration to be paid" means the sameAPPEAL
thing. That being so, by section 101, more than three months

1926

	

having elapsed no application can be made to modify or cancel
April 9 . the contract. Section 101 reads as follows : [already set out

TN RE
in the judgment of AIAiTrx, J .A.] .

11GAL

	

In my opinion., on the facts disclosed in the material filed ,
PROFESSION S

Aci AND this section, once the agreement is produced, effectively bars the
I3AR ARD,

ROBERTSO\,
application .

I1E~STE~ MA

	

As, however, two of my brothers take a contrary view i n& TAIT
respect to section 101 creating a bar and the matters involve d
are of some importance I will deal with the question on th e
merits apart altogether from the view expressed in. regard to th e
limitations imposed by said section .

Referring first to a question of fact relied upon by th e
appellant, viz., that he was not aware that the solicitors received
the $25,934 .44, taxed costs referred to, I would say that thi s
contention is disproved by the evidence .

Before referring to eases I would point out that all th e
English decisions cited are necessarily based on the English

MACDONALD, Acts of 1843, 1S70 and 1881, dealing with the remuneration
of attorneys and solicitors . They differ materially from ou r
own Act . These decisions therefore are only of assistance
insofar as they deal with general principles apart from these
statutes . The Act of 1843, ( & 7 Viet., Cap . 73, is too detailed
and voluminous to outline . In the Act of 1870, 33 & 34 Viet. ,
Cap. 28, it was provided that solicitors ' remuneration might b e
fixed by agreement but by the same section (section 4) such
agreements were not enforceable until examined by a taxin g
officer who, if he thought them unreasonable, ought take . the
opinion of a judge thereon, by whom the amount might be
reduced or the agreement cancelled . and an order for taxation
made. It is obvious that decisions based upon this statute ar e
of no assistance .

An examination of the later Act of 1841, 44: & 15 Viet ., Cap .
44, Sec. 8, chews that while a change was made the same
remarks are applicable. Section 8(4) indicates that notwith-
standing the agreement an order for taxation of costs might b e
made and . the taxing officer could. consider whether it was fair
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and reasonable and certify his opinion to the Court, whereupo n

without any limitation as to time as in our section 101, th e
agreement might be cancelled or the amount payable thereunde r
reduced . The right to tax therefore, was not excluded by th e
agreement .

found that the agreement in the case at Bar is subject to th e
ordinary rules in respect to setting aside agreements made
between parties standing in such a relationship .

Turner v. 1/and (1859), 27 Peay . 561, is in point . There
the Master of the Polls dismissed an application to tax cost s
brought three years after an agreement was made whereby th e
client accepted a general estimate of costs submitted to him .
Ile states, at p . 564 :

" -What is a solicitor to do in such a case? He receives the money, he is

careless of his vouchers, and is it to be permitted that after a lapse of thre e

years he may be required to deliver his bill of costs and submit to have i t

taxed? I admit it would be better that a client should always have a bil l

of costs delivered, and, if he object to the amount, that he should take pro-

ceedings to tax it . But if a solicitor delivers an estimate, and the client

says, `I agree to the statement as to the amount due' . . . and signs

a memorandum to that effect, he cannot be allowed to come three year s

afterwards for the delivery and taxation of the bill without any referenc e

to what has taken place . "

Stedman v. Collett (1854), 17 I>eay. 608, was also decided

when the Act of 1843 was in force, and is instructive for th e

same reason. It was there held that a settlement of a solicitor ' s

bill for a fixed sum should not be disturbed if it was entered int o
fairly and with proper knowledge on both sides . It was put

forward in argument (just as in the case at Bar) that in any

event the defendant was entitled to have a bill of costs delivered
and taxed in the ordinary way. Notwithstanding this clai m
a decree for specific performance of the agreement was made a s
fraud or pressure were not shewn, and further, the parties could
not be restored to their original position . A faint suggestion of
pr• --ure was advanced in the case at Bar . It is not, however ,

,,th examining .
l ounsel for the appellant referred to In re Webb, Lambert v .

COURT OF
APPEAL

192 6

April 9 .

IN RE

MACDONALD ,
J.A.

Decisions under the earlier Act of 1843, afford greater assist-

	

LEGAL
PROFE

TAN
SSION S

anee than those under the later Acts, as the former did not pro- AC D

vide for an agreement between solicitor and client . Decisions BAR ARD ,
ROBERTSON ,

based upon it, would therefore be applicable if it should be HEISTERIA N
& FAIT
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COURT OF Still (1894), 1 Ch. 73 . There is in this report no reference t oAPPEAL
— English statutes, although, I take it the Act of 1881 was i n

1926

	

force . This case would seem to lay down sound principles o f
April 9. general application . Here the trustees of a will were als o

IN RE

	

solicitors for the estate with the right under the will to charge
LEGAL for professional services . They wrote the residuary legatee s

PROFESSION S
AcT AND enclosing a copy of their accounts as executors (but not enclosing
BARNARD, a bill of costs) shewin g the balance to be divided amon g them .ROBERTSON,

	

b
HEISTERMA They mentioned in the accounts sent payments made by them o n

TAIT
behalf of the estate, adding that if they called at a certain time
they would give any explanations required as to the accounts ,
and hand over cheques for the balance . The residuary legatees
came in as requested and signed at the foot of the account a
memorandum stating	 we have examined and approve of th e
foregoing account," received cheques for the balance and late r
executed a release discharging the solicitor trustees from al l
claims in respect to the residuary estate . About seven year s
afterwards, some of the residuary legatees started an action ,
alleging, among other complaints, that no particulars of the bil l
of costs had ever been furnished them and claiming a declaration

aMAOD ~ ALD, that the release was not binding and an order for delivery and
taxation of a bill of costs . Mr. Justice Romer refused to set
aside the release and an appeal was taken . We have here a
situation calling possibly for higher obligations than in the eas e
at Bar. Lindley, L.J. points out at p . 79, that they ought to
have told the legatees that they were entitled to particulars of
their charges and if so disposed have the bill taxed, adding :

"In their position of trustees and solicitors it was their duty in strictnes s
to have given these persons the information which I have stated . "

But he goes on to say, at p . 80 :
"An account settled and a release executed cannot be set aside for the

asking. What is necessary in order to set aside a settled account or a

release, or both together, when the release proceeds on the footing of a n
account? tt is essential to skew that there has been some injustice done —
to s p ew that there has been some fraud, some pressure, some overcharge,
something wrong to cloak up which the release has been obtained . Prove
that, and the release cannot at' . If, then, it could be slip Ica in the ease
that any unfair advantapa~.cIan er had been taken of tl e persons, an d

single impartial competent witness had been called to -ay, looking a t

what is called the costs ledger, and looking at what was done, that £11 6
was an improper sum, I think, subject to the question of time, that these
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residuary legatees would have been entitled to relief . But they do not do COURT OP

anything of the sort ."

	

APPEA L

Wherein do the facts differ in the case at Bar ? In the Webb

	

192 6

case a general statement—not a detailed bill of costs, was sent April 9
.

to the legatees . In this case the appellant wrote to the respond -

ents on August 1 5th, 1925, asking for a statement and coin

	

LE1

BE
G3I.

plaining that he never heard of the payment of $25,000 odd, in PROFESSION S

respect to taxed costs. As a matter of fact, on the 23rd of IiAR:VA
R A°T A~v

D
D

,

August, 1917, respondents sent to the appellant a general state- ROBERTS°v,

went of account to that date, accompanied b a letter shewing
tIE & TAI A

by

	

_ T
a balance due the solicitors of $13,587 .99 . There was no
demand made for further details . Subsequent accounts were
again considered in December, 1921, and after an oral discus-
sion with Mr. Savage, an associate of the appellant, he agreed to
the amount arrived at . Shortly afterwards, this settlement wa s

discussed with the appellant, and he also agreed to it . This is

disclosed in the material filed . I take it that the appellant i s
not disputing the statements made in these affidavits . IIe did
not suggest that the defendants should submit to cross-examina-

tion. IIis contention was, conceding that these statements an d
figures were correct, he was yet entitled to a detailed bill because TACDONALD,

until received no one could say whether the settlement was fair or

	

J .A .

unfair . The same contention could have been made in the Web b

case . The settlement in December, 1921, involved a paymen t

to the appellant of $3,200 and that payment was made an d

accepted. Again a detailed bill of costs was not demanded .
There were other letters written to the appellant dealing wit h
the account in a general way . It was a few days after this that
the contract by way of release was executed . The details of the
settlement made would at that time be clear in his mind . It is
evident therefore, that before the release was signed statement s
in as great, if not greater detail were furnished from time t o
time as in the case cited and no objection to lack of details wa s
ever made. It is, of course, true that the appellant was never
told that he might demand a detailed bill and have it taxed if
he thought proper . It was suggested that such ought to hav e
been done in the case referred to but notwithstanding the omis-
sion the release was not set aside. There the double relationship
of solicitors and trustees made the suggestion a very reasonable
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COURT OF one. Of course, if manifest injustice is shewn by the applicant ,

LEGA L
Paoi r ss[oxs open a settled account gross error almost amounting to deceit must b e

AcT AND established . If that be too high, it is quite clear that you cannot have a
BARNAIRD . settled account opened by the Court merely for the asking, but there mus t

ROBERTsoN . be some ground for shelving that the man who seeks to open it after a laps e
FIEIS'CN,uTA1~T

TAI1'
of time has through some grave error been damnified . I am not going to&
repeat what Lord Justice Lindley has said on that point ; but it seems t o

me that there is no evidence on which we could hold that the £116 . or the
£19, or the £24 were excessive charges for the work done by the Messrs .
Still . "

There is therefore, no sufficient evidence offered to justif y
setting aside this settlement . It is not impossible to spew that
charges are excessive until a detailed bill is rendered. That
might have been shewn from the general statements rendered or
in other ways. The Courts too have general knowledge of th e
costs which can be taxed in given circumstances .

In re Baylis (1896), 2 Ch . 107, was also relied on by the
MACDONALD, appellant . We have the judgment of Lindley, L .J. again i n

J.A. this ease, and the decision in In rc Webb, supra, cannot be
regarded as questioned . As pointed out. by Lopes, L .J., and
Kay, L.J., there was no binding agreement at all . within the
meaning; of section 8 of the Solicitors Remuneration Act of 1 .881 ..
It was an oral agreement . It is stated obi/ea- by Kay,
that if it had been in writing it would . be open to question as
the "costs charged enormously f1 the amount of the scale
fee." This opinion was formed c ii hotlt the assistance of a
detailed bill . In the present case a general view of the accoun t
in the light of the tariff shews to my mind that it was not unrea-
sonable ; certainly the appellant has not so shewn. It is true
that Chitty, J ., to whom the application was made in the firs t
instance, stated that it w;s impossible to decide whether th e
agreement such as it wm>, waa unfair or unreasonable until a
proper bill for

	

cos"- and disbursements was delivered .
That view, hoes vm', wu- aot referred to on appeal .

I might also refer to Jielcour•l v . Crain (1010), 22 O.L.R.

591 at p . 592, to the judgment of Middleton, J . .An agreemen t

APPEAL
any settlement so arrived at will be set aside . A. L. Smith ,

1926

	

L.,I ., stated at p . 82 :
April 9 .

	

"It is admitted that Messrs . Still did not tell the beneficiaries that the y

were entitled to have a bill of costs, and that if they liked they might hav e
Iti RE

	

it taxed . They did not do that ; but I have always understood that to
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was made for a fixed amount . It was held that the agreement COURT OF
APPEAL

was fair and reasonable, and on appeal . his Lordship found that

	

—

upon the evidence this finding should not be disturbed . It was

	

192 6

not suggested that it was impossible to determine the point with- April 9 .

out a bill .

	

IN RE

In my opinion, therefore, the application for an order for the LEGAL
PROI~'ESSION S

delivery of a bill and for taxation should have been dismissed, _ACT ANZF

not only on the ground that the application was not made .within B ARNARD ,
RoIIFRON ,

the three mouths referred to in section 101 of our Legal. Profes- IIFISTER
TS

MA N

sions Act, but also on the general law applicable to the fact s

disclosed even if said section should not be regarded as a bar .

Pro forma the appeal should be allowed as, with deference, the MACDONALD ,

proper course was not pursued below, but without costs, the

	

'LA '

summons being dismissed. with costs .

Appeal allo,rcd pro forina without costs ; originating

summons dismissed with costs .

Solicitor for appellant : J. R. Green.

Solicitor for respondents : A. H. Douglas.
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SHAW, SALTER & PLOMMER v . PHIPPS &
COSGROVE .

1926
Principal and agent—Solicitor—Personal liability—Employment of skille d

March 25 .

	

bookkeeper—Pees so incurred—Disclosed principal .

SALTER &
PL0MMER

	

party is in the same position as an agent in a commercial transaction ;
v .

	

he speaks for his client, binds his client, but not himself.
novas &
COSGROVE

A PPEAL by defendants from the decision of GRANT, Co. J.
of the 4th of February, 1926. The defendant solicitors acte d
for a partnership of seven men who had a contract with the
Canada Timber & Lands Limited to log its timber limits o n
Toba River . Under the contract the Canada Timber & Land s
Limited coining to the conclusion that the partnership was not
operating in accordance with the contract took on the work s

and the partnership then brought action for damages against the
Canada Timber Sr Lands Limited and recovered judgment, an d

Statement dame , ; u Hr a--, --~ l by the registrar. The plaintiffs wh o
are chartered acs euntants claimed $225 as a fee for writing u p
books of the Toba River Logging Company, preparation of
amalgamated profit and lo ss accounts, and reporting and state-
ment setting out result of logging operations and attendances a t
Court . They claimed their services were given at the instance
of the defendants . The plaintiffs recovered on the trial.

The appeal was argued at Vancouver on the 25th o f
March, 1926, before MACDONALD, C .J .A., MARTIN, GALLIrutR,
MCPIIILLIns and MACDONALD, JJ.A.

Jamieson, for appellants : The law on this question will b e
found in Cow v. MacInnes & Arnold (1923), 33 B .C. 1. In
this case there was a disclosed principal : see Lee v. Everes t

(1857), 26 L .J., Ex. 334 ; Robins v. Bridge (1837), 7 L.J . ,
Ex. 49 ; Wakefield v. Duckworth & Co . (1915), 1 H.B. 218 .

Latta, for respondents : The solicitor is responsible in addi-

tion to the client . The question is whether the solicitor under -
took to be personally liable for the accounts : see Porter v .

COURT O F
APPEA L

SHAW,

	

A solicitor acting for his client to the knowledge of the other contractin g

Argument
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Killian (1917), 2 I.R. 138 at p . 148. Cosgrove's conduct COURT OF
APPEAL

shews he intended to render himself personally liable .

Jamieson, replied .

	

192 6

March 25 .

IACDONA7D, C.J.A . : I would allow the appeal . The prin-

ciple involved is perfectly clear on the cases to which we have SHAW,
SALTER &

been referred . Where a solicitor acts for his client to the PLOMME R

knowledge of the other contracting party, he is in the same

	

v 'PHZPPS &

position as a mere agent in a commercial transaction, speaks for COsGROV E

his client and binds his client and not himself . The plaintiff s

knew that Mr. Cosgrove was the solicitor of the plaintiffs in th e

Clausen v. Toba River litigation. In fact, Mr. Clausen, th e

principal business man of those plaintiffs, was present with Mr.

Cosgrove at the time this statement was ordered. There is ,

therefore, no question that the general rule applies unless th e

solicitor has made himself, by contract, personally responsible .
We have then to look to the evidence to see what circumstance s

or declarations or admissions have been made by the solicito r

that he had so made himself personally liable . I can find none .

The statement of Mr . Salter, who, as 11r . Latta himself said ,

gave the most positive evidence from the respondents ' point of

view upon what took place, simply says he met these two men ,

the solicitor and the client, that they ordered the statement to MACDONALD,

be prepared and he told them they would have to pay for it and

	

C.J .A .

that "He seemed to assent to it ." It does not make much

difference which because assuming that the solicitor ordered it ,
and assented, he was speaking on behalf of his client . We have
not been referred to one admission that Mr . Cosgrove held him -

self out to be responsible for that debt, not one . There is a
conversation between Salter, I think it was Salter, one of th e

firm, with the clerk of Mr . Cosgrove, who knew nothing about
the transaction, in which the clerk said, "This bill is ridiculous ."
IIe might also well say that on behalf of the client . Now the
further circumstance relied upon by Mr . Latta is the fact tha t
the bill was rendered to the solicitors and that it remained . in
their possession for 1(i months without any repudiation. I do
not see anything calling for repudiation . The plaintiffs migh t
send the bill to the solicitor expecting that the solicitor woul d
see or endeavour to see that the principal would pay it . They
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might not have known Mr . Clausen ' s address, but they were
dealing with his agents and they sent the bill to them . There
seems to have been something done with regard to it during
those 16 months, because it is said a representative of th e
plaintiffs, one of the plaintiffs in fact, did call several times a t
llr . Cosgrove ' s office, before and after the bill had been brought
before the taxing officer so that the matter was not entirel y
neglected ; even if it had been neglected, how can . that impor t
that the solicitor had solemnly undertaken to become a principa l
to the contract of his client ?

JLAIITIN, J.1 . : The circumstances here, in my opinion, ar e
not sufficient to put this case outside the general rule laid down

MARTIN, J.A .
by the Court of Exchequer in Lee v . Everest (1857), 2 H . & I NT .
285, cited in Uow v . 11aclnnes & Arnold (1923), 33 B .C. 1 at
p . 5, where this Court was of opinion that the circumstances
there were sufficient to bring it within the rule . Therefore the
appeal should be allowed.

G.II.rin sir, I have been unable to find in the evidenc e
that has been cited to us, and some that I have read myself i n
the appeal book not cited, that there is sufficient to take this
ease out of the general rule which seems to be laid down in th e
decided cases . I may say, that it seems a llittle strange, in a

sense, that a solicitor goes to some person, who has absolutely
no interest in the action at all, and requires his services as a
witness to assist him in the ease he is conducting for his clien t
and the witness perhaps may not know the parties for whom th e
solicitor is acting or know anything about it, yet he is engage d
to do certain work in connection with the matter, and to giv e
evidence upon it which will assist the parties employing him i n
the action when it comes to hearing .

However, I am not making the law and I and bound by th e
authorities . Under the authorities I see no escape from it, that
there is no evidence from which we crni draw the almost con-
clusive inference that it was the solid I 01' who was contracting
on his own behalf, or making hiuls if sl, , sible, at all events,
and when one finds himself in such a position, one must be

186

COURT OF
APPEAL

192 6

March 25 .

SHAW,
SALTER &
PLOMME R

V .
PIHIPPS &
COSGROVE

GALLIIIER ,
J .A .
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guided by the authorities . I have to come to the conclusion tha t

the appeal should be allowed .
192 6

_M(Piiim,ri's, J .A . : It is with some very considerable regret liarch25 .

that I find myself not in the position of being able to affirm th e

judgment which is under appeal ., and I cannot say that I have AII,ERS .~LTER &

not some hesitation too, in arriving at the conclusion that the PLOMMER

appeal lutist be allowed . I,ut the difficulty in the way of the Put's &
COSGROV Elearned judge's judgment in the Court below being supported i s

this : as it occurs to me, in its highest form, the ease could no t
be presented upon any different plane than Latta has pre-
sented it, that is to say that there was an intention at the tim e
that the solicitor should pay . It could though only be deduced
from circumstances but the circumstances rather repel . that, in
that this case has the singular feature of the client being pr -et t
as well. as the solicitor at the time the order was given for th e
work to be done, and that rather repels the idea that there was
an intention on the part of the solicitor to accept responsibility

IICPIIILLIPS ,

personally for the work ordered to be done . There is nothing

	

J .A.

to indicate an intention upon the part of the solicitor to accept
the burden of paying for this work, but when the account wa s

rendered and the solicitor saw that the chartered accountants
looked to him for the services they had rendered, it would see m
to me there was some duty cast upon the solicitor to at onc e
apprize them that they were not personally responsible for th e

indebtedness, and that all that could be done would be to refe r
the matter to the clients . That was not done and some 1 6
months elapsed . Ever y ease has to be decided -upon the specia l
facts of that particular case and I would. not 1 kink that there
are elements in this ease which would entitle oi]n td conic to the
conclusion that there had been such conduct as woidd bring
about the liability that is sought to be established here . There-
fore, in niy opinion, the appeal must be allowed .

_)LAcnosxzv, J. A . : I would allow the appeal .

	

MACDONALD,

Appeal allowed.

Solicitors for appellants : Nilson di Jamieson .

Solicitor for respondents : I'. D. Jr. Latta .

COURT O F
APPEAL
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YOUNG v. CROSS & COMPANY AND O'REILLY.

Vendor and purchaser—Sale of land—Promoters of syndicate selling thei r
own interest—Disclosure—Duty on vendor—Lapse of time—
Materiality .

YOUNG

v.

	

The defendants Cross & Company formed a syndicate in June, 1912, fo r
CROSS & Co .

the purpose of purchasing a block of land with a view to resale at a
profit . On the formation of the syndicate the block of land was

purchased by way of an agreement for sale and a first payment wa s

made thereon . Cross & Company took an interest in the syndicat e

themselves and shortly afterwards sold their interest at a small profi t
to the plaintiff . Mr. Cross of the firm of Cross & Company an d

with whom the negotiations were carried on by the plaintiff died i n

1923 . The plaintiff brought action in 1926 to set aside the contrac t

and for repayment of the moneys paid mainly on the ground o f

nondisclosure of the fact that the interest sold belonged to Cross &

Company. The plaintiff in his evidence stated his only reason fo r

buying was that the surveyor-general of the Province had taken a n
interest .

Held, that it does not appear that the vendor failed in any duty he owe d
the plaintiff ; that his duty to disclose does not extend beyond th e

facts material to the contract, and the action should be dismissed .

A CTION to set aside a verbal contract entered into in the yea r
1912, to purchase an interest in a land syndicate and for repay -

Statement meat of the moneys paid . The facts are set out fully in th e
reasons for judgment . Tried by Gnr:oorv, .1 . at Victoria on
the 1st and 2nd of March, 1926 .

Mayers, and J. R. Green, for plain
Moresby, and Lowe, for defendants .

10th March, 1926 .

( ; , ; ln ,in-, J . : This is an action to set aside a verbal contract
entered into by the plaintiff fourteen years ago, to buy a n
interest in a land syndicate and for repayment of the money s

Judgment paid thereunder .

The action is primarily based upon representations made b y
one Cross now deceased, which representations, it is alleged ,
were false to the knowledge of Cross, and made with a view o f
inducing the plaintiff to purchase the said interest . The

GREGORY, J.

192 6

March 10 .



xxxvII.] BRITISH COLUMBIA REPORTS .

allegations or representations are set out in detail in par . 4 of

the statement of claim. At the trial no attempt was made to

prove a single one of the allegations so set out and in fact,

many of them were actually denied by the plaintiff upon cross -

examination, In these circumstances it must be quite clear

that he can have no right of action upon the ground of fals e
representations .

There is, however, an alternative claim for rescission an d

repayment upon the ground of non-disclosure, it being asserted

that Cross & Co. were the agents for the plaintiff and that i n

any case they were selling their own interest in the said syndi-

cate. That they occupied a fiduciary position towards th e

plaintiff and were bound to make full and fair disclosure, etc .

I can see no ground for the suggestion that Cross & Co . were

the agents of the plaintiff . IIe never at any time specificall y

employed them, never paid them for doing anything for hi m
and the only previous business transaction between them wa s

when he bought a piece of property, Cross & Co . being the agent s

or sub agents for Pemberton & Son, the vendors, who paid them
their commission . It is attempted to support the agency clai m
through Exhibits 1G to 20 inclusive . I do not think they make

it out. In the plaintiff 's letter (Exhibit 18) he says : "When

you think the second acre could be sold to advcut,,a, . I will ask

you to sell it ." And in Cross 's letter (Exhibit ] .,) he says :
"I note what you say in regard to the sale of the second acre and wil l

advise you if there is any decided movement in that vicinity. Under

ordinary circumstances, however, it would be wise for you to retain th e

second acre until you build as your building will enhance the value of the

adjoining property . "

This correspondence refers to the land bought front Pember-

ton & Son ; if it refers to any agency it is one to be create d

in the future for an entirely different property . It is wort h

while I think to repeat par . 3 of the statement of claim, whic h
sets up the agency, viz . :

"In the year 191 2 the plaintiff came to the City of Victoria from Liver -

pool, and the said firm, through Charles T. Cross, verbally professed an d

represented to the plaintiff that the said firm was able, ready and willin g

to give to the plaintiff expert and honest advice and to act in th e

plaintiff's interest with reference to real estate investments in and abou t

Victoria, as to which the plaintiff to the knowledge of the said Charles T .

Cross was wholly ignorant and had no knowledge whatever ."

189

GREGORY, J .

192 6

March 10 .

YOUNG
v.

CRoss &Co .

Judgment
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GREGORY, J .

	

On the trial not the slightest effort was made by the plaintiff

1926

	

to substantiate this paragraph .

March 10 .

		

While I do not desire to cast the slightest reflection upon the
integrity of the plaintiff, I can place no reliance upon his testi -

Yo [iNG
mono as to what was said on any occasion . IIe seemed so vague ,

CROss & Co . indefinite and uncertain. IIe repeatedly referred to his "mem-
ory not being good"—"not good after fourteen years," to hi s
"impression, " etc ., and to his work in the war having injured hi s
memory, etc. I can see no evidence of agency whatever, an d
speaking generally, I think it would be monstrous in such a cas e
as this to brand a dead man—a prominent and respected busines s
man, with fraudulent conduct, and more especially when th e
slightest diligence on the part of the plaintiff by reading th e
statements, etc ., that he received during the life of Mr . Cross
(who only died in October, 1923), he could have had all th e
information he has today, and when Mr . Cross was alive to meet
any charge of false dealing.

There now remains the sole question, was the relation between
Cross and. the plaintiff such as required Cross to make it know n

Judgment to the plaintiff that he was selling him his own interest in th e
syndicate, etc . ? If that fiduciary relationship existed, I agre e
with counsel for the defence that the onus of proving that full
disclosure was made, is upon the. defendant. There is no satis-
factory evidence that it was not made, and on the other han d
there is no evidence that it was. The known undisputed facts are
that ("rosy got up the syndicate in June and took an
interest in it themselves, and that they sold their interest to th e
plaintiff at a slight advance, i .e ., the plaintiff obtained hi s
interest for the same price as other members of the syndicat e
plus about $150 . At the time of the sale to the plaintiff only
the first payment had been made, by the members of th e
syndicate .

The principle of rrber°rime fides or superabounding faith
applies to a certain class of contracts of which contracts of
insurance and those where an agent for sale himself buys, are ,
perhaps the most conspicuous examples . It also applies to
certain contracts for the sale of land where the vendor fails t o
disclose a defect in his title and to contracts between the pro-
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rooter of a company and the company. In such cases full dis-
closure is required. and this regardless of whether the contract
is in other respects a fair one or not . For lack of satisfactory
proof of what \Ir. Cross said. to the plaintiff, the question must
here be considered entirely apart from any statements alleged t o
have been made by Cross .

Mr . Mayers urged that the doctrine applies to the ordinary
case of a vendor and purchaser and he referred to the languag e
of Duff, J ., at p . 73, in Ball v. (..autschenritter 092. 5), S.C.R.
68. In that case the Court held that in the circumstances n o
disclosure was necessary . The question was one of restrictio n
in the original grant or defect of title . Mr. Justice Duff said :

"The vendor's duty of disclosure, broadly speaking, rests ultimately upo n

considerations analogous to those which give rise to the correspondin g

duty in the ease of some other classes of contracts insurance, for example .

One of the parties to the ne etiation in such cases may ordinarily b e
supposed to have exclusive e .e n i to ace of certain matters material to the
contract . "

Again :
"The general principle is that the vendor	 must inform the

purchaser of all material defects in his title which are within his exclusiv e
knowledge," etc.

In the present case there is no question of a defect in the titl e
nor is it material to the contract who actually owned th e
property being sold. The plaintiff repeatedly stated that hi s
only reason for buying was that \Ir . Dawson was surveyor -
general of the Province and that he had taken an interest .

The next ease referred . to was .Phillips v . Kornf•rmy (1871) ,
6 Cliv . <1pp . 770 at p. 778. That was a i , i - h re in an action
for specific performance the Court refused to compel a
defendant to sell to the plaintiff, as it appeared that the plaintiff ,
who owned the adjoining land, had ., without the defendant' s
knowledge . then coal from under defendant ' s land . This, while
not a. qua s! ion of defect of title, was clearly one where th e
knowled g e was material to the contract, the plaintiff was seek-
ing to obtain more than defendant knew he was pa la n .g g with ,

his right of action to recover damages for th e
(arc C'_ ; n v . Trcigq (1922), 2 71., the t ],urt held

that the plaieriff who sold land to, <t ~~ ndioate had intentionally
and fraudulently in his deed miss' a~ n 1 the consideration so as to

GREGORY, J .

192 6

March 10 .

YOUN G

V.
CROSS & Co .

Judgment
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GREGORY, J . enable one member of the syndicate to make a secret profit o n

1926

	

the transaction, and the transaction was set aside on defendant' s

March 10 . counterclaim. Such a case has no resemblance to the facts in
the present case .

YOUNG
v.

	

In Emma Silver :Vining Company v . Grant (1879), 11 Ch .
CROSS & Co . D. 918, the vendors of a mine agreed to sell it to a company to

be formed by defendant and that defendant should receive 2 0

per cent. of the allotted capital . By a secret agreement between
the vendors' agent and defendant, described as agent for th e
intended company, the agent agreed to sell to defendant for th e
price named in the first agreement but no reference was made t o
the percentage defendant was to receive . The company was then
formed, the memorandum of association, etc ., was settled by

defendant, and the object stated in the memorandum was to
carry out the second agreement and no reference was made t o
the first agreement. Held, that defendant was liable for the
secret profit he had made. There the nondisclosure amounted
to a positive and fraudulent misrepresentation of fact to a coin-
pany of which he was the acknowledged agent . There is nothing

Judgment like that in the present case .

I am also referred to New Sombrero Phosphate Company v .

Erlanger (1877), 5 Ch. D . 73, and particularly to the language

of James, L .J., at p. 118 . That was a case where a syndicat e
bought property, promoted a company to purchas same an d
made a secret profit on their transactions and it ' : add on
appeal that the contract of sale must be set aside alai the syndi-

cate should refund the purchase-mom v . There, too, the syndi-
cate had suppressed facts and ~- i,s1 in the prospectus mis-
leading statements . That i not the case here . There is no
suggestion that the svna?i a Y

	

'id not obtain the property

for the price at which it

	

sold, in fact the title passed
directly from Mr. ? r~nl -htiv the owner to the syudi, :u e
llr . Dawson trustee .

	

might possibly be that

Co. would have had to aeeonm; to the syndicate a
while for any commission thaw made on that sale, if th e
fact was improperly kept from them, or that the transac-
tion could have been set aside if Bradshaw the vendor was a

party to any deceit, but that is not this case . And in this eon-
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nection it may be observed that a serious attempt was made on GREGORY, J .
the trial to prove that the whole property was only worth some

	

1926

$6,000, but it became evident eventually that counsel was mis- 'March 10 .

instructed and that by far the most valuable part of the property
was overlooked, this part being valued in the application to You

register at some $25,000 .

	

CROSS & Co .

Other cases referred to on the argument -wer, : 11- addej ' orrl v .

iuslwick (1826), 1 Sim . 89 ; Fawcett v. IV/ i ,',wic (1829), 1
Russ. & Al . 132 ; Ilic/ten.s v . Congreve (1825), it) . 150 ; bu t
it is unnecessary to refer particularly to them, as they are muc h
like the cases already discussed. In one a partner who super-

intended exclusively the firm's accounts, agreed to purchase th e
other 's share of the business for a sum which he knew, fro m
accounts in his possession, but which he concealed from his Judgment

co-partner, was an inadequate consideration, and the agreemen t
was set aside, and in the others it was held that a person acting
for himself and others could not retain a private advantage
which he had secretly obtained .

It does not appear to me that the defendants have failed
in any duty which they owed to the plaintiff. There will be
judgment for the defendants and costs of course will follow the
event .

Action dismissed .

13
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VOGEL v. VANCOUVER ISLAND POWER CO .

Trespass—Cutting timber for clearing—Brushwood fire allowed to spread—

Damages—Limitation of action—R .S .B.C . 1924, Cap. 271, Sees . 10 0

and 130 .

In 1910 the defendant Company constructed a transmission line fro m

Jordan River to Coldstream and it being necessary to pass through th e

plaintiff's property the Company, under agreement, with her, obtaine d

the necessary right of way across her land. In 1924, deeming it neces-

sary that the transmission line should be diverted where it crossed th e

plaintiff's property, and considering there was the right to do s o

under the agreement of 1910, the Company, through its engineer an d

employees, entered upon the plaintiff's lands and began cutting ou t

the right of way for the proposed deviation, set fires to remove

debris and allowed the fires to spread on plaintiff's land. In an

action for damages resulting from the defendant's trespass, th e

defence was raised that the plaintiff had not given notice of thi s

action to the Attorney-General within six months next after th e

doing or committing of the damage had ceased as required by sectio n

130 of the Water Act .

Held, that although the Company had no leave or licence under the 191 0

agreement to enter upon the plaintiff's land and construct a secon d

pole line and its employees were negligent in their conduct of th e

fires used in clearing the right of way, it is entitled to the benefit o f

section 130 of the Water Act and the action must be dismissed .

ACTION for damages arising from the entry of the defendant
Company on the plaintiff's land, for cutting down timbe r

thereon and for starting fires (luring the Company's operations

in clearing a proposed right of way through the plaintiff's lan d

and allowing the fires to spread through her property . The

facts are set out fully in the reasons for judgment . Tried by
MACDONALD, J. at Victoria on the 8th to the 14th of April, 1526 .

Maclean K .C., for plaintiff.

:Harold B . Robertson, l .C ., and A . D . King, for defendant .

MAcnoNALD, J. : In this action the plaintiff claims substan-
tial damages from the defendant Company, on two grounds, on e

arising from the entry of the defendant Company upon her lan d
and cutting down timber thereon, and the other ground being

MACDONALD ,
J .

192 6

April 14 .

VOGE L
v.

VANCOUVER
ISLAND

POWER Co .

Statement

Judgment
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based upon the setting out of a fire during operations carried on MACD
.r
ONALD,

by the defendant Company in clearing a proposed right of way —

through the plaintiff's land, and then allowing such fire to spread

	

192 6

through her property, with resultant loss. It appears that in April 14.

1910 the Company had constructed a transmission line in con- VoGEL

nection with its works and undertaking, from Jordan River to

	

V.
ANCCUVE &

Goldstream, and then in 1924 it was deemed advisable and ISLAND

necessary that such transmission line should be diverted at PowE$ Co .

certain points, and amongst others, at that portion of the line

which crossed the plaintiff's property. When the line was
constructed, in 1910, the defendant Company obtained an agree-
ment from the plaintiff, then Mrs . Gordon, giving it an easement
for the purpose of right of way across her land, and paid in con-
sideration therefor the sum of $500. The agreement is badly
worded in describing the course to be pursued in crossing th e
land ; in fact if it be construed literally it is an absurdity .
however, as applied, the defendant Company obtained what
was considered the necessary permission to construct its line ;
and it thus remained until 1924. In the meantime, during
these fourteen years no question had arisen, between the parties,

Judgment
as to the location then adopted by the defendant Company bein g

sufficient for its purposes .

In 1924 defendant Company through its engineer approache d
the plaintiff, armed with the agreement obtained in 1910, but
not with a correct copy of such agreement, as it was registered .
horsey, the engineer, stated that the visit to the plaintiff wa s
an act of courtesy on his part, and sought to convey the impres-

sion that he could have gone on the land and appropriated th e
requisite area for the deviated line, without the necessity o f
obtaining the permission from the plaintiff, as the owner of th e
property. I think it was ne, —an' to obtain such consent, and
that it was never obtained . Defendant Company, in my
opinion, had no leave or licence to go upon the land obtaine d
from the plaintiff and construct the second pole line in 1924 . I

think, however, that through the statements of horsey as to th e
rights, possessed by the defendant Company in this respect, th e

plaintiff and her husband were, in a sense, overawed, and not a s

assertive in the matter as they might otherwise have been . They
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MACDONALD, did nothing, however, which militated against their actua l
J.

rights, or brought into play any principle of estoppel, whic h
1926 might operate against any right of action possessed by th e

plaintiff. Notwithstanding the want of any permission
obtained by the defendant Company, its engineer and other
employees entered upon the land cif the plaintiff and bega n

cutting out the right of way for the proposed deviation of it s
transmission line. .And in these operations, carried oil in pur-
suit of the general undertaking of the defendant Company, i t
resorted to fire to remove the slashing and debris resulting fro m
the work being carried on .

The fire thus set out by the defendant, through its employees ,
upon the land thus appropriated for its use, was not safeguarded ,
and escaping to the neighbouring property of the plaintiff,

caused damage . The fire being intentionally set out, th e
common law governs, and the principle enunciated in Rylands v .

Fletcher (1868), L .R. 3 ILL. 330 applies . I might add
further, in this connection, that the employees of the defendant
Company, for whom it is responsible, were negligent in thei r

conduct of the fires, used in clearing such right of way .
Defendant is liable for the loss resulting from the fire, as wel l
as the damage to the land taken for the right of way, unless the
provisions of the Water Act, restricting the time for the com-
mencement of this action, afford a relief .

It is contended on the part of the defendant Company tha t
sections 100 and 130 of the Water Act protect the defendan t
from liability, through the notice of action therein required t o
be given, not having been complied with . Assuming that wan t

of the service of such notice has been proved, I do not think tha t
as to section 100, it has any application upon the facts here pre-
sented . Section 1 30, however, has given inc great concern, sinc e
this extraordinary provision was ,i t drawn to my attention

during the trial. it reads as f', (Ho m- :

"130. All actions or suits for indemnity for any damage or injury sus-

tained by me sea of the undertaking, operations, or works of any such

licensee shall be eommeneed within twelve months next after the tim e

when the alleged damage is sustained, or, if there is a continuance o f

damage, within twelve months next after the doing or committing of th e

damage ceases, and not afterwards ; and the licensee and any othe r

defendant may plead the general issue and give this Act and the specia l

April 14.
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matter in evidence at any trial to be had thereupon, and may prove that MACDONALD,

the same was done in pursuance of and by authority of this Act ; but no

	

J .

such action or suit shall be maintained unless notice of action has bee n

given to the Attorney-General within six months next after the time when

	

192 6

the alleged damage is sustained, or, if there is a continuance of damage, April 14 .

within six months next after the doing or committing of the damage ceases . "

In my opinion it is a veritable trap to the unwary, and if it 'TEL
can be utilized as now proposed, it means that the plaintiff has- VAxcouva R

ISLA N
ing a real grievance against the defendant as a trespasser, and POWER c

D
o .

being unaware of this legislation, would have no redress by an
action for damages, unless she notified a third party, namely ,
the Attorney-General, who is not interested, of her intende d
proceeding . Still, I presume that it would be submitted tha t
the plaintiff, in common with other people is presumed to kno w
the law ; and thus the defendant corporation seeks the assistanc e
of this legislation to avoid payment of damages which would
ordinarily be assessed against it . It is beyond question that the
Company, in going upon the plaintiff's land, and . cutting out the
proposed right of way, was doing so, in furtherance of its under -
taking ; but before taking these steps it should have eithe r
obtained the consent of the plaintiff, or taken proceeding s
required by the very Act which it has now invoked . I portion- Judgment

larly refer to section 54, which stipulates that before an y
licensee may enter upon the lands of private owners, in case
where such licensee has not the consent of the owner, he i s
required to file in the Land Registry office a plan of the lands ,
giving certain particulars outlined in such section . ; and., refer-
ring particularly to the situation here presented, stating whether
the fee simple is sought, or an easement is required, and if a n
easement, the nature thereof, and the amount of compensatio n
that is proposed to be given. Then there is a further requisite ,
that a notice shall be served upon the owner, of the intende d
entry, to which shall be attached a copy of the plan so filed in
the Registry office . Defendant failed entirely to comply wit h
these requisites, which, to my mind, are clearly conditions
precedent to a proper entry upon the land. It entered upon the
land in the month of July, 1924, and it was not until the month
of April following its entry, and the injury suffered by th e
plaintiff, that it sought to utilize the provisions of the statute .



198

	

BRITISH COLUMBIA REPORTS .

	

[Vol. .

MACDONALD, It then filed a plan in the Registry office at Victoria, which wa s

improper still, in its description, as being under an Act whic h
1926

	

had then been repealed . But I find that eventually (accepting

April 14 . the endorsement upon such plan) it was accepted by the

VOGEL registrar, and thus became properly filed in the Registry office ,

VANCOUVER though the copy which was served upon the solicitor for th e

ISLAND plaintiff, was not in accordance with such plan as it was thus
POWER Co . filed . Then, in the following October, a further filing of a plan

took place ; and service was sought to be made upon the plaintiff

by serving her solicitor . It is not necessary for me to determine ,

as between . the solicitor for the defendant and the solicitor fo r

the plaintiff, as to which one of these gentlemen is correct upon

the question of acceptance of service, because it is not material ,

to my mind, to the decision of this case .

I find that the damage to the plaintiff was done by th e

defendant Company while it was a trespasser though perhap s

not an ordinary trespasser .

It is contended on the part of the plaintiff that if I so find ,

then that neither section 100 nor section 130 can be invoke d

Judgment by the defendant, so as to escape the liability which would other -

wise exist . Counsel for the plaintiff contends that the judg-

ment in Saunby v. London (Ont.) Water Commissioner s

(1.906), A.C . 110, destroys the benefit sought to be obtained b y

the defendant under these sections . Further, that a decision

of such weight, and upon facts, it is submitted, similar to thos e

in this case, would be effective, as against any conclusions which

might be drawn from the recent judgment of the Privy Council

in Tribble v. B.C. Electric By. Co . (1926), 1 W.W.R. 786 . I t

is pointed out that in the argument in Saunby v . London (Ont. )

Wafer Commissioners, wpm, counsel for the respondents sub-

mitted, that the action could not be maintained in the absence of

any notice of action, referen T being made to the Acts under

which the defendant Conirni„ioners .were executing their work s

near the City of London. A o reference was made to such con-

tention, as to such want of notice of action, in the judgment .

Referring to the report in the Supreme Court of Canad a

(1904), 650, the only one of the learned judges who

refers to the question of notice of action is llr . Justice Sedge-
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wick, who points out that the judgment of the Court of Appeal ,
delivered by Ir. Justice 1laclaren, deals fully with this con-
tention, and cites authorities shewing that the statutory notic e
is not necessary where an injunction is sought, although damage s
at the same time be claimed . Referring, then, to the judgmen t
in the Court of Appeal (1903), 2 O .W.R. 763 at p. 765, I find
as follows :

"1t is well settled that the provision requiring such notice is no t

applicable where an injunction is sought : Attorney-General v. Hackney
Local Board [ (1875) ], L .R . 20 Eq . 626 ; Senors v . Matlock Bath Loca l
Board [ (1885) ], 14 Q .B .D . 928 . This rule applies even when dan ages ar e
also claimed : Flower v . Local Board of Lott) Leyton [ (1877) ], 5 Ch . D .

347 ; Bateman. v . Poplar District Board of 'Works [ (1886) ], 33 Ch . D . 360 . "

Upon referring to the cases thus cited, that the rule requiring

notice of action does not apply when damages are also claimed ,
in addition to an injunction, I find that the conclusive authority
upon that point is Flower v . Local Board of Lou) Ley/on, supra ;

and there (in an appeal from Malins, V .C.), Jessel, M.R. point s
out that the section, requiring notice of an action at law for
damages, had for its object the giving of notice to a loca l
authority, to make payment or tender compensation for any
alleged damage . IIe does not consider that the notice of action,
required by a provision of the Public Health Act, applies wher e
an injunction is sought, even though damages might be claimed
in addition thereto. He pointed. out the fact that Courts
of Equity are in the habit of giving damages to the hearing of
the case, but the Courts of Common Law only to the issuing o f
the writ ; and it was therefore u sual to ask for damages in a n
equity proceeding, the result Loin that notice of action is no t
necessary where a plaintiff is seeking injunction but matt- b e
claiming damages as subsidiary to the claim for the injunction .

Here the claim of the plaintiff is purely one of dam,i_es ; no
injunction is sought restraining the defendant in its actions no r
a mandatory injunction for the purpose of compelling th e
defendant Company to remove the poles, upon . the deviated lin e
of right of way, off the plaintiff's land .

similar action was brought. in. Ontario, as outlined in the
ea<< of Lunnsrlen v . Tentiskanring and _Aortlurn Ontario 11,i ;l-

ccty C ' um .aalon (1907), 15 O.L.R . 469 . In that action it wa .

19 9
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J .

192 6
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MACUONAro, decided that, in a somewhat similar provision to said section 130 ,

the plaintiff's claim for damages sustained by the railway wa s
1926

	

barred by the statute, and that it made no difference, that th e
April 14 . railway company had not filed the plans of their railway or take n

voGEE the necessary steps to compensate those whose lands or interests
v.

	

they entered upon or affected . I.t appears, according to the
VANCOUVE R

ISLAND statement of facts, that the defendant had entered upon th e
POWER Co . timber limits of Lumsden and cut down certain timber off the

right of way, though admittedly done in pursuance of the con-
struction of the projected railway . Moss, C.J.O., in his judg-

ment says, after referring to McArthur v . Northern and Pacifi c

Junction R .IV. Co . (1890), 17 A.R . 86, that while the non -

compliance with the requirements as to plans and other prelim-
inaries, might operate to prevent the defendants from contendin g
in an action brought against them, that they were not trespassers ,

the provisions as to limitation of time within which the actio n
is to be brought, apply equally as in other cases .

To meet this defence of want of notice of action, it was the n
contended by counsel for the plaintiff that the Court should appl y

Judgment very strict construction to this provision. I readily accede to thi s
proposition ; but I cannot see any difference between the word -
ing of the section thus sought to be utilized by the defendant ,

and other sections which have been dealt with, in parallel cases .
I might add that the wording of this particular section, particu -
larly the use of the word "undertaking," seems to be broader
than that usually to be found, principally pertaining to railway
companies . The section I consider, in the Pribble v . B.C . Elec -

tric Ry. Co . case, supra, is similar to the one in question, par -
ticularly indicating that two points are covered in both thes e
sections, namely, the limitation of action, as well as the mode o f
pleading that may be adopted by the defendant . The absurdity
which would ensue, should the section be utilized in the manner
contended for by the plaintiff, is discussed as applying to th e
section referred to in the Pribble case, in the latter part of th e
judgment . Further, the matter of dividing the section into tw o

portions is discussed ; it is pointed out that the matter of plead -
ing, in the form indicated, is exclusively an advantage, and i s
independent of the merits of the ease, or any substantive defence .



XXXVII.II B1IITISII COLUMBIA REPORTS .

which might be capable of being proved under it . The judg-
ment then a',1- that the two limbs of the section are independen t

of one another, although linked together by a simple copulative
"and ."

The result is that the argument presented, that the notice o f
action required by this section is controlled by the provision a s
to pleading, in my opinion will not prevail .

I thus come to the conclusion that the Pi ibble case covers not
only actions brought arising out of contract, but also involvin g
torts. Applying that conclusion to this particular case, I fin d
that the defendant Company, though trespassers at the tim e
when the damage ensued to the plaintiff, are entitled to th e
benefit of section 130, as a defence to this action . I have
al ready sufficiently expressed myself as to the terms of such a
provision contained in a public Act and being capable of bein g
utilized by a private corporation .

Only one result can follow from this conclusion, and that i s
that in this action for damages, and irrespective of any clai m
that the plaintiff might have outside this action, it is dismissed
with costs .

Action dismissed.
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MCDONALD,J. QUEEN INSURANCE COMPANY OF AMERICA v .

1926

	

BRITISH TRADERS INSURANCE COMPANY ,

LIMITED .

Insurance, fire—Limits of insurance—Amount insured over limit—Con-
tract with other company for re-insurance—Evidence of reinsurance —

Liability .

the plaintiff Company insured the National Canners Limited for $67,500 ,

but having limited its insurance on each risk at $37,500, under con -

tracts of reinsurance $25,000 of the additional amount was reinsure d

on the 14th of July, 1925, with the California Insurance Company

and $5,000 with the Pacific Coast Fire Insurance Company . On th e

17th of July following, correspondence commenced between the plaintif f

Company and defendant Company as to the defendant accepting rein-

surance of the plaintiff on the National Canners Limited and on the

23rd of July it was agreed that the defendant would accept a line o f

$15,000 of reinsurance on said risk of which the plaintiff woul d

forward commitments in the course of a week or so . On the evening

of the 31st of July, the accountant of The National Canners Limite d

telephoned the plaintiff's agent in Vancouver to place an additional

$20,000 on the stock-in-trade of the Company . It being after hour s

the agent made a note of the arrangement leaving it until the follow-

ing day to issue the policy . That night the National Canners Limite d

was destroyed by fire . It appeared that in the face of the corre-

spondence between the plaintiff Company and defendant Company

that terminated on the 23rd of July the manager of the plaintiff

Company's main agents in Victoria instructed his clerk that in eas e

of further insurance for the National Canners Limited, the firs t

$15,000 should be reinsured in the British Traders Insurance Com-

pany, and the next $5,000 in the Pacific Coast Fire Insurance Com-

pany, and the main agents were empowered to issue policies on behal f

of the British Traders Company . The policies were duly issued by

the agents in the names of the British Traders Insurance Compan y

and on the Pacific Coast Company . In an action to recover $12,81 .2 .8 7

from the British Traders Company on its policy so issued :

Held, On the facts, that the defendant Company was liable .

ACTION to recover $12,812 .87, the amount payable under an

insurance policy for a. loss by fire . The plaintiff claims that the

Statement
British Traders Insurance Company was responsible for the los s

under a contract by which said Company reinsured 1be Quee n

Insurance Company up to the amount of $lh000 a ,dust the

loss in question. The facts are set out in the r : l - ,

	

f!' judg-
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ment. Tried by MCDONALD, J . at Vancouver on the 22n d
April, 1926 .

Davis, I .C ., and Ghent Davis, for plaintiff .
Mayers, for defendant .

22nd April, 1926 .

MCDONALD, j. : The plaintiff, Queen Insurance Company ,
carries on a fire-insurance business in British Columbia . Its
general agent for the Province is Rithet Consolidated Limited,
whose manager is H . T . Barnes and whose insurance clerk i s
F. W. Waller . Messrs . Ilorne, Taylor & Co. are agents for the
Queen Insurance Company at Vancouver with practicall y
unlimited authority to take risks and issue policies. Burrard
Agencies Limited, whose manager is J . II. Irving, is also an
agent for the Queen Insurance Company at Vancouver, also wit h
full authority to take risks and issue policies though the practic e
has been that on account of Mr . Irving's lack of experience in
writing policies the policies in Vancouver are actually filled out
by Horne, Taylor & Co . and countersigned and issued by Bur-
rard Agencies Limited .

The defendant British Traders Insurance Company, Limited ,
also carries on a fire-insurance business, its head office for Britis h
Columbia being at Vancouver, and conducted by C . P. Elderton.
Rithet Consolidated Limited above mentioned is the agent o f
British Traders Insurance Company at Victoria with genera l
authority to undertake risks and countersign and issue policies .
The National Canners Limited is a corporation carrying on a
canning business on Central Street in the City of Vancouver .
Its insurance was placed through Burrard Agencies Limite d
with the Queen Insurance Company and on the morning of 31s t
July, 1.925, the amount so carried was $67,500 . Inasmuch as
the limit of insurance, which the Queen Insurance Compan y
wished to carry on the risk in question was $37,500, the addi-
tional $25,000 had been reinsured on or about the I4th of July ,
1.925, with the California Insurance Company. About 6 .15
o'clock on the evening of the 31st of July, 1925, Mr . McGregor ,
the accountant of National Canners Limited, over the telephone,
arranged with Burrard Agencies Limited, through Mir. Irving,
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to place an additional amount of $20,000 of insurance upon th e
stock-in-trade of the Company . Ordinarily, this would hav e
been at once reported to Horne, Taylor & Co. so that they migh t

write up a policy but, it being after hours, Mr. Irving made a

note of the arrangement leaving it until the following day t o

have the policy issued . That night the premises of Nationa l
Canners Limited were destroyed by fire. On the following day,
Mr. Barnes came to Vancouver, made a full investigation of th e
circumstances and, on behalf of the Queen Insurance Company,

honestly and frankly admitted that the Queen Insurance Com-
pany was liable and must pay the loss . Rithet Consolidated
Limited accordingly on Monday, 3rd of August, issued a
policy, dated 31st of July, covering the risk of $20,000 . After

adjustment the loss under this policy was paid and of the

amount so paid by the Queen Insurance Company it now seeks
to recover $12,81.2 .87 from the British Traders Insurance Com-
pany, under an alleged contract of reinsurance .

Before considering the question of whether or not such a

contract of reinsurance did exist, it may be mentioned that on e
line of defence taken in the pleadings, and at the trial, was tha t
there was no contract of insurance binding Queen Insuranc e

Company ; that Rithet Consolidated Limited, McGregor

and Irving were guilty of fraud under a scheme whic h

practically amounted to this : That Rithet Consolidated
Limited, in order to assist its friend, National Canners Limited ,

admitted liability on behalf of the Queen Insurance Company ,

which liability did not in fact exist, with the fraudulent intent
thereupon to foist that loss upon British Traders Insuranc e
Company, Limited . This is a very serious charge to be sprea d

upon a record as against business men who, so far as appear s

and so far as one can judge from their conduct in the witness

box, are men of high standing and of undoubted integrity an d
I think it is due to these men to say that there is not one tittl e

of evidence to throw even the slightest suspicion upon the

honesty of anything they did throughout the whole transaction .

Having this in mind, I stated, during the argument, that I had

not the slightest doubt but that the Queen Insurance Company,

under all the circumstances, was liable for the loss and that i t

MCDONALD, J.

192 6
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QUEEN
INSURANCE

Co . or
AMERIC A

V .
BRITIS H
TRADERS

INSURANCE
CO .

Judgment



XXXVlI.] BRITISH COLUMBIA REPORTS .

had done the only honest thing it could do when it paid the loss .

As I view the case, the only question of moment to be con-
sidered is, whether or not there was in fact, prior to the loss, a
binding contract by which British Traders Insurance Compan y
reinsured the Queen Insurance Company up to the amount of
$15,000 against the loss in question. That question may be
considered one of some difficulty but upon the best consideration ,

which I have been able to give the case, my conclusion is tha t
such a binding contract did in fact exist. As mentioned above ,
on or about the 14th of July, Rithet Consolidated Limited ha d
reached the limit which the Queen Insurance Company wa s

willing itself to carry on National Canners Limited . It was ,

however, anticipated that further applications might come i n
from time to time and accordingly Ir . Barnes, on the 16th of
July, saw Mr. Elderton, told him that Queen Insurance Com-

pany was carrying the insurance on National Canners Limited

and asked if British Traders Insurance Company would "give
[Queen Insurance Company] a line of reinsurance ." Mr.

Barnes 's recollection does not seem to be absolutely clear as t o
whether a specific amount of such reinsurance was mentione d

but it seems to me that that is not of importance . On the 17th of
July, Rithet Consolidated Limited wrote British Trader s
Insurance Company, Limited, as follows :

"Vat o zal Canners, Limne d

"This property is not yet shown on Goad's map, but is situated jus t

south of the Canadian National Union Station on Main St . It is a new

plant and they had a very successful season last year and practicall y

operate the year round . The business is controlled through the Burrar d

Agencies Ltd . and is owned by friends of ours .

"The writer spoke to MI . Elderton about this line yesterday and h e

intimated that he would be quite willing to accept a reinsurance of th e

Queen on this risk and we should be glad if you would kindly look into

the matter and let me know how much reinsurance you would accept o n

behalf of the Queen, which has at present $35,000 .00 on the line. "

This was replied to in a letter of the 20th of July reading a s
follows :

"Re National C1e, ,

	

is Bloch. 84. 1'anconre r

"I duly received your letter of the 17th instant in reference to the

plant of the above firm ; and sl ll be glad to accept a line of $15,000 .0 0

as reinsurance of the `Queen .' Will you kindly advise me when th e

Company is bound on the risk ."

20 5

MCDONALD, J.
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MCDONALD, J . And the last mentioned letter was replied to by a letter o f
the 23rd of July reading as follows :

"National Canners, Ltd .

"We thank you for yours of the 20th instant advising that you are in a

position to accept a line of $15,000 .00 as reinsurance of the Queen on th e

above risk .

"We hope to be able to forward some commitments in the course of th e

next week or so . "

On the completion of this correspondence, Mr. Barnes spok e
to Mr. Waller, his insurance clerk, and shewed him the corre-
spondence and instructed him that as to any further insurance
taken by the Queen Insurance Company from National Canners

Limited the first $15,000 so taken should be reinsured in Britis h

Traders Insurance Company. Mr. Waller made a note in hi s
block sheet to this effect and put a note upon his file . It might
be mentioned that prior to this, following the reinsurance o f
$25,000 in the California Insurance Company, $5,000 had bee n

reinsured in Pacific Coast Fire Insurance Company who had

arranged to take $10,000 of this reinsurance if offered . On
Mr. Barnes ' s return from Vancouver on Sunday, August 2nd,
he saw Mr. Waller and instructed him to issue a policy of British

Traders Insurance Company Limited reinsuring the Queen
Insurance Company and that policy was issued and signed b y
Rithet Consolidated Limited on Monday, 3rd of August, 1925 .
Of the $20,000 policy issued by the Queen Insurance Compan y
the other $5,000 was reinsured in the Pacific Coast Fire Insur-

ance Company to whose credit, be it said, that immediately th e
circumstances were brought to the attention of their manager ,
Mr. Greer, the loss, in respect of such reinsurance, was paid
without demur .

There is no question of course of the power of Rithe t
Consolidated Limited to issue and countersign policies o n
behalf of British Traders Insurance Company but Mr .

Barnes ex it ) ( -el the view { whether mistaken or otherwise )

that he could not issue a policy of reinsurance except
by the cons, at of British Traders Insurance Compan y

Lill ~itcd . FT: inrf obtained . that consent, as is shewn

by the letter- which passed and the conversation whic h

took place, and having, prior to the loss, allocated to British
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Traders Insurance Company, Limited, pursuant to such consent, MCDONALD, J .

the first $15,000 assumed by the Queen Insurance Company
upon the stock of National Canners Limited, the issuing of th e
policy pursuant thereto was an act which llr . Barnes, in my
opinion, not only had power to do but which it was his duty t o
do, and the plaintiff, Queen Insurance Company, is entitled to
recover from British Traders Insurance Company the amoun t
of $12,812 .87 . It follows that the counterclaims must b e
dismissed .

Judgment for plaintiff.

IIEIDXER & CO. v. THE "HANNA NIELSEN ."

192 6
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Admiralty law—Practice—Interrogatories—Custom alleged—Inquiry as to

	

1926
instances of its occurrence .

April 17 .

In an action arising out of damage to a cargo the defendant in paragraph

7 of his defence pleaded "that it is the custom for vessels engaged i n

trading between ports on Puget Sound and Europe to touch at variou s

ports on the west coast of the United States for the purpose of

loading cargo and to touch at various ports in Europe for the pur-

pose of discharging cargo and that the plaintiff was aware of sai d

custom at the time of the shipment and consented and agreed that

the said vessel should, if those in charge of her so desired, call a t
such places for such purposes ."

The plaintiff's application to administer interrogatories included th e

question : "What instances of the custom alleged in paragraph 7 o f

the defence have occurred and when 1" Objection was taken on the

ground that to allow it would compel the defendant to disclos e
evidence of its defence .

Held, that the rule applying is whether the answers to the interrogatorie s

would disclose anvfhh,i erial to enable the plaintiff either to
maintain his ow ii c— or to destroy the ease of his adversary .

Applying this principle here the information sought by the plaintif f

is both material and calculated to destroy the defensive ease set u p

and once that p-)sition is reached, the objection that the defendant' s

evidence is i,,h , <, n-fly in part disclosed, vanishes .

PPLICATIO\ by plaintiffs to administer interrogatories .
Statemen t

Objection was taken by the defence to one of the questions par-

HEIDNE R
& Co .
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ticulars of which are set out in the head-note and reasons for

judgment. Heard by MARTIN, Lo. J. 1 . at Vancouver on the

30th of .larch, 1926 .

Mayers, for plaintiffs.

Griffin, for defendant .

17111 April . 1926 .

MARTIN, Lo. J .A . : This is an application to administer

interrogatories and objection is taken to one of them, viz . :

"What instances of the custom alleged in paragraph 7 of the

defence have occurred and when ? "

That paragraph is as follows :
"In the alternative and with further reference to paragraphs 3 and 4

of the statement of claim the defendant saps that it is the custom fo r

vessels engaged in trading between ports on Puget Sound and Europe t o

touch at various ports on the West Coast of the United States for th e

purpose of loading cargo and to touch at various ports in Europe for th e

purpose of discharging cargo, and that the plaintiff was aware of said

custom at the time of the shipment and consented and agreed that th e

said vessel should, if those in charge of her so desired, call at such place s

for such purposes . "

This sets up a very wide, not to say sweeping custom and i t

is obvious that in order to prepare to meet it a<uquately at the

trial, in the unrestricted shape in which the defendant ha s

chosen to put and keep it upon the record, the plaintiff will be

compelled to incur great expense to an extent which cannot no w

be foreseen or even estimated, and it is to avoid such conse-
quences, so far as possible, that the said interrogation is pro -

posed. The defendant, a Norwegian ship, objects to it on the

ground that to allow it would be to compel the defendant to

disclose the evidence of its defence and cites Kennedy v . Dodson

(1895), 1 Ch . 333 at p . 341 ; Knapp v. Harvey (1911), 2 K.B .

725 at p. 732 and The Shropshire (1922), 38 T.L.R. 667, whil e

the plaintiffs cite Tucker v . Linger (188 2 ), 21 Ch. I). 1S, ::14 ;

Johnstone v . Earl Spencer (1885), 30 Ch . D. 581, 596 ; Hen -

n iv. Wright (1888), 24 Q .B.D. 445(n) at p . 447 : Sea Stealth

', 1 Co. v . Price, Walker J Co . (1903), 8 Com . Cas . 292, 295 ;

and In re Chenoweth (1902), 2 Ch . 488, 496, and I ILnVT, con-

sulted many others, including, e.g., those cited in T,6, ler on

Evidence, 11th Ed., Vol. 2, pp. 817-8 and Fleet

	

'/ c /on

MARTIN ,
LO . J .A .

1926

April 17 .

HEIDNE R
& Co .

v.
TII E

" HANN A
NIELSEN "

Judgment
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(1871), L .R. 7 Q.D. 120, and South tt'ell v . I3oa ,ditch (1.876), 1 MARTIN,
Lo. J .A .

C.P .D. 374 : the result is well summed up by Taylor, supra :

	

—

	

"In all these cases [of custom or usage of trade or business] it is the

	

192 6

fact of a general usm or practice prevailin g in the particular trade or April 17
.

business, and not tie ni p ] judgment and opinion of the witnesses, which

is admissible in evidence, and unless the witnesses can state instances of 11EID\ER

the usage as having occurred within their own knowledge, their testimony

	

& Co .

will seldom be entitled to much weight ."

	

v.
As Lord Justice Vaughan Williams says in Knapp v. Harvey, "HANNA

supra, p. 72S, "In regard to the admissibility of interrogatories \zEr.si:v "

there is always great difficulty in laying down any absolutel y

Lard and fast rules, " and the decisions of the Court of Appea l
in England are impossible, in my opinion and with all respect ,
to reconcile wholly, doubtless owing to the fact that the matte r
of the reasonableness of the interrogatory always depends upo n

the particular circumstances of the ease and hence an Appellat e
Court is reluctant to interfere with the discretion exercise d
below, as the Lord Justice Williams points out supra, and as
Lord Justice Lindley says in Kennedy v. Dodson, supra, p. 340 :

"Under ordinary circumstances we should not think of interfering wit h

the decision of the judge in the Court below in a matter which is very

much a matter of discretion ."

	

Judgment
As to the general purpose of interrogatories, the unanimou s

decision of the Court of Appeal in Hennessy v . Wright (1888) ,
24 Q.P.D . 445(n) is a safe guide to the English practice whic h
is the same as our own, and as it has not been overruled, despit e
later observations by certain judges, I adopt it in the language
of Lord }' , her, \L1I ., with Lords J ustices Lindley and Lope s
concurring .

	

p . 117, as follows :
"The ida taken by the defendant is, that the answers to th e

interrogatori, in question cannot disclose anything which can be fairl y

said to be material to enable the plaintiff either to ]uaintain his own case

or to destroy the ease of his adversary . It must L admitted that, if th e

answers could be material for either of these purprg - . the interrogatories

ought to be answered, but t think it must equally lie adntitt- J that, i f

answers could not be material for either of these purpv vs . w ought

Co order the defendant to answer . The question, _~•r( is ,
whether the answers to the interrogatories objected to could, in our view ,
be material for either nurpu .e . "

The fSYhropshit, > so, , gpra, cited by the defendant ' s counse l
really confirms this view because the Court said, inferentially ,
that interrogatories which "disprove the case of the defendant "
were permissible .

14
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Applying then this clear principle to the present case, it can -

not be denied that the information sought by the plaintiff is bot h

material and calculated to destroy the defensive case set up by

his adversary, and once that position is reached then the objec-

tion that the defendant's evidence is necessarily in part disclosed

vanishes and is reduced to other valid grounds, such as that th e

names of witnesses cannot be disclosed as admitted in Knapp v .

Harvey, supra, in which case, however, it is to be noted that a n

order had been made compelling the plaintiff to give particular s

of the "specific occasions" upon which he relied to prove that

defendant's dog had bitten other persons before biting th e

plaintiff : the Court refused to order interrogatories disclosing

the names of the persons who had been bitten because, bearing

in mind the information already obtained by the particulars, i t

came to this conclusion, p . 730 :
"Being of opinion that, having regard to the information already give n

by the particulars, the sole object of putting these interrogatories is to

get the names of the plaintiff's witnesses, I am not disposed in the presen t

case to depart from the rule that it is not admissible to put interrogatorie s

asking the names of persons for the mere purpose of getting the names o f

the witnesses whom the other party is going to call at the trial . It is

admitted that there is a limitation to the right of administer-

ing interrogatories of this kind . In my opinion, where a party

to an action is asking for the names of persons who will be

witnesses for his opponent, it lies on him to spew that it is necessary fo r

him to ask their names for the purpose of establishing some material

fact, not necessarily a fact directly in issue . but some fact that is materia l

to the proof of his case. "

Nothing of that kind is sought by the interrogatory before me :

ships are not witnesses, and what is desired is in substanc e

nothing more than "particulars of the specific occasions " upon

which certain vessels deviated from their voyages from the

neighbouring ports of Puget Sound so as to establish the custo m

relied upon ; nor does this infringe the further sound rule tha t

one party cannot be permitted to "see the brief of the other sid e

in order to know exactly what they are going to produce," i n

other words, discover the details of the evidence- Benloie v . Lo w

(1SSO), 1b Ch . D. 93, 95, 98 ; and see also Osr•am Lamp Works,

Limited v . Gabriel Lamp Company (1914), 2 Ch . 129 .

Upon the whole circumstances of the case I am of opinion
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that it is both reasonable and just that the interrogatory be

allowed.

I have not overlooked the submission that it may not be eas y
or convenient for the defendant's owners who are said to be in

Norway, to obtain the information in support of the very broa d
defence they have elected to set up, but that inconvenience is of
their own making and cannot, from any aspect, debar th e

plaintiffs from their right to be put in a position to meet th e
said plea ; and fortunately the means of communication of al l
kinds between this port and Puget Sound are frequent an d
rapid, so that the inconvenience may not be so great as is a t
present anticipated.

Application granted.

REX v. M Y ALL.

Criminal law—Customs—Smuggling—Liquor found in captain's room on
steamship—R .S .C . 1906, Cap . 48, Secs . 20, 116, 190 and 206—Can .
Stats . 1925, Cap. 39, Sec . 1 .

MARTIN ,
L0 . J .A .

192 6

April EL.

HEIDN ER
& Co .

V .
T̀IE

"HANN A
N IELSE_N "

Judgment

CAYLEY,
cO . J .

192 6

May 10 .

	

To constitute the offence of "smuggling or clandestinely introducing into

	

REF

	

Canada any goods subject to duty under the value of two hundred

	

V.

	

dollars" under section 206 of the Customs Act, it is not enough that

	

1AYAL L

the party charged had such goods in his cabin on board a. boat docke d

in Vancouver Harbour, it must be shewn that the accused intende d

to defraud the revenue and had actually landed or made an attemp t
to land the goods for that purpose .

Two days after the Empress of Canada (a steamship coming from

Japan) docked in Vancouver ' :arbour, revenue officers found a smal l

quantity of Scotch whisky and gin in the drawers of the Captain' s

cabin . A charge preferred. _n in<t the captain with unlawfully

smuggling said goods into C . iada contrary to section 206 of th e

Customs Act was dismissed .

Held, on appeal, affirming the decision of the magistrate that the Act i s
manifestly intended to apply to goods which are going to be lande d

and distributed throughout the country and has no application to
goods intended for exclusive use on board the vessel . .

APPEAL by the Crown to the County Court of Vancouver Statement
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from the decision of the police magistrate dismissing a charge
against Captain \Iayall of unlawfully smuggling into Canada

a quantity of whisky and gin in bottles contrary to the provision s

of section 206(a) of the Customs Act as re-enacted by section 1 ,

chapter 36, of 1925 . The facts are that the Empress of Canad a

(of which the accused Captain M. 1). J. Mayan was master )

arrived in Vancouver on the Stli of February, 1926 . On the

11th of February following, while Captain _Mayall was on shore ,
certain officers of the customs force made a search of the ship .

The captain 's cabin was locked but his cabin boy furnished the

officers with a key. They entered the cabin and searched th e

drawers which were all unlocked and found some bottles of
Scotch whisky and gin which they seized and took ashore . The
steamship sailed without any further action being taken but on

its return an information was laid against the captain as abov e
stated . The appeal was argued at Vancouver before CAYLEY ,

Co. J. on the 10th of May, 1926 .

Biou•o, k: .C., for the Crown : The ease is based on the inter-

pretation of section 116 of the Customs Act . The liquor arrived
within the Port of Vancouver on board the Empress of Canad a
and not having been entered -upon the ship's manifest or other-

wise reported as required by the Customs Act, the owner of th e

goods thus found is ipso facto guilty of snuggling.

F. G. T. Lucas, for accused : Them

	

no importation of

goods nor intended importation of the

	

Section 116 of
the (,'nsloms Act does not apply to concerning which there
was no intention to import into Can :ela in the usual course of
business, that is to say, by actual landing from the ship at a por t
of entry : see Canada Sugar Refining Cantpan 1J v. Rertino i

(1S9S), .1 .C . 735 . In. order to constitute the offence or crime
of smuggling it is necessary for the prosecution to prove an.
intent or mans cm. For the chitin tion of 1Y1ugslin r see Ilals-
bnrv ' s ...flaws of I,ngland, Vol . 9, p . 522 ; Fra ;1, J y. Charlton.

(1920), 1 K.I . 1 .47 .

, Co . ..J . : Circumstances in a ease like this surround-

he action which is complained of should always be gone
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into.' The party before the Court spends most of his life on

board his boat, it is a second home to him and he lives in hi s
cabin and necessarily such objects as contribute to his con-
venience or comfort or as in this case made free to friends ,
passengers and so forth on his boat, there must be many occasion s

upon which an officer of a boat will have dutiable goods in his
cabin there for the purposes I have mentioned, without it bein g
supposed for a moment that he is engaged in the smuggling
business . Smuggling, after all, has a nasty sound to it . It
means, in effect, that the man is trying to defraud the revenue ,
.knowingly and wilfully, and the laws are stringent enough i n

regard to such infractions without trying to extend them to cove r
a case where no intention whatever is shewn or presumed or . sus-
pected. of trying to land goods . The cases are ;v ery indefinite i n
regard to when duty becomes payable on goods . They generally
content themselves with saying "either land or come Into port"
meaning, I presume, that the terms are interchangeable, but i f
coming into port means the saute thing as "to land," why, the n
one must come to the conclusion that no smuggling is contem-
plated where it is never intended to land the goods . The reason
why I point this out is that in the case of Frailey v. Charlton ,

which has been cited to me the words are used nterchangeabl~ .
Pma,iey v . Charlton- is a cause decided in 1920 (1 P.B. 147) ,
and the language used. there by the judges make it evident the y
consider the act of importing or bringing into the United King-
dom any prohibited goods to be "discharging from the ship on
to the shore . " We find the same thing in the other case cite d
to me, Canada Sugar (foinpa.ny v. Reginald, (1898) ,
A.C . 735. There the actual words are used by one of th e
judges and the words are to be found . in the language of Lor d
I> i~

	

on p . 740, where it says,
"it was coot elided that the goods were not imported within the cleanin g

of the Tariff Act until they were landed. or at any rate arrived within th e

limits of the Port of Montreal,"

shelving that in the opinion of Lord I>avey there might be a
difference between the two, but which meaning was to prevai l
is not apparent from the Act, and . that 1 find is the case in th e
present Act . It is not clear from the Act that duty was du e
ipso facto as soon as the \ -- 1 entered the three mile limit,

CAYLEY ,

CO . J .

192 6

May 10 .

IZEX
V .

MAYALL

Judgment
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which is practically the contention in this case . And even if it
were to be interpreted as strictly as that it would not make very

much difference in the case before me where there is nothin g

more to be imputed to the party who is charged than a laxity
which might easily have been dealt with in the spirit indicate d
by section 190 of the Customs Act, "if, after a master of a vesse l
has made his report inwards, any goods are found on board o f

such vessel or landed therefrom, which have not been reported,

such goods shall be seized and forfeited, unless it appears tha t
there was no fraudulent intention, in which case the maste r
shall be allowed to amend his report." That, I take it, is th e

spirit in which an action of this kind should have been consid-
ered . It may be possible at this time that certain customs
investigations which are going on at Ottawa made it necessary ,
politically, to press certain actions which otherwise would never
have been brought at all . That is no reason why a person wh o
seems to be perfectly innocent of any intention to defraud th e
revenue or to import into Canada or to smuggle goods of the
nature in question here should be penalized .

Counsel for the Crown has read to me the dictionary meanin g

of the word "import." "Import" means "to carry into a countr y

from abroad." I cannot interpret a bottle of whisky in a staff
captain's cabin in a vessel lying at a wharf as disclosing any
intention to carry into Canada goods from abroad when 1 con-

sider that that staff captain spends most of his time in tha t
cabin or otherwise in carrying on the duties of his position .
"Smuggling" has also been defined to me by counsel for the
Crown as "carrying into a country without paying duties . "
Again I do not see that having a bottle of whisky in your cabi n

can he interpreted reasonably a s "carrying into a country a
bottle of whisky without paying duties ."

	

It has been said that there was no amens

	

necessary to be

	

shown by the Crown . I think there is. Tie

	

ales of whisky
were in an open drawer in the aceused's cabin . There was no
attempt whatever to conceal them from an, who unde r
the authority of the law or under any other rLsuch as hi s
cabin boy's right, might enter the cabin . I 'am not going t o
assert that there may not be a certain laxity on the part of
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officers and members of a crew in Trans-Pacific vessels when they
arrive at the Port of Vancouver as I imagine that such laxit y
may occur in every port in the world on every line . It is pos-
sible that these bottles would not have been unreported .. It
would have been safer and more cautious if they had been ., but I
cannot rid my mind of the suspicion that the customs officer s
were perfectly well aware that the officers of any Trans-Pacifi c
boat are liable to have liquor in their cabins . If they had a t
any time previously thought it necessary to report that or to
investigate or to search they would have done so, and not havin g
done so in the past the laxity would be continued without an y
intention whatever on the part of those guilty of it of breaking
the revenue laws of the country .

I agree with the police magistrate in his conclusions in regard
to the interpretation of the Act generally . The Act generally
speaks of landing goods and is manifestly intended to apply in
all to the goods which are going to be landed and distribute d
throughout the country. If the Act has any other intention than
that it ought to express it . Section 20 of the Act makes i t
abundantly clear that this landing	 this section reads a s
follows :

"If any goods are brought in any decked vessel, from any place out o f
Canada to any port of entry therein, and not landed, but it is intende d
to convey such goods to some other port in Canada in the same vesse l
there to be landed, the duty shah not be paid or the entry completed a t
the first port, but at the port where the goods are to be landed, and to
which they shall be conveyed accordingly under such regulations, an d

with such security or precautions for compliance with the requirements o f
this _ p ct, as the Governor in Council, from time to time, directs . "

Clearly, if the other sections of the Customs Act are to be
read in. the light of this section landing the goods is the essenc e
of the Act and I should interpret it to be so in all smuggling
cases . I think the police magistrate must have had that sectio n
in mind. when he was giving his judgment .

The appeal is dismissed . Whether I can give costs or not i s
another question . Counsel can speak to that on another occa-
sion. In regard to the liquor ; I have no authority to do any -
thing except to deliver it to the customs and I think it should b e
returned to the cabin where it was taken from .

Appeal dism.i .5sed .

21 5

CAYLEY ,
CO . J .

192 6

may 10 .

RE X
v .

MAYAL L

Judgment
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Practice Pleadings—Statenen.t of claim—Amyn,lmenl lhritlee agree -

ment set tip—Partnership—A.ccouetieg—I .S .I3.C . 1924, Cap . 191,
March,18•

	

Secs . 3 and 4(c) (iv .) .

The plaintiff brought action against the defendant for a balance due on

money loaned . The evidence on discovery disclosed that the partie s

had entered . into a written agreement with M. whereby they agree d

to provide M . with capital up to :2,000 to carry on a lumber busines s

on premises upon which M . had obtained a lease, and to provid e

him with sufficient logs to enable him to operate the mill at ful l

capacity, iii. in consideration therefor agreeing to pay the plaintif £

and defendant two-thirds of the net profits . The plaintiff then moved

and obtained an order to amend the statement of claim by setting

up alternatively that the plaintiff and defendant carried on a part-

nership with the object of financing M . in the operation of ,i sawmil l

and for an accounting of the partnership dealings .

Held, on appeal, reversing the decision of HuaTra, C.J.B .C . (MARTIN and

GALZmm3ER, JJ .A . dissenting), that the agreement only defined th e

rights of plaintiff and defendant as against M. and lt .'s rights against

them. There was no mutual undertakings as between them s elves and

no partnership . The order should therefore be set aside a s

embarrassing. The plaintiff should, however, have leave to make a

proper amendment and the defendant should have leave to plead i n

answer to it .

A PP AL by defendant from . an order of Ilex ren, C.J .U.C. of

the 1.2th of } ebruarti-, 1926 . The plaintiff claimed tha t
between the months of January and August, 1924, he ha d
advanced the defendant by way of loans various sums amount-

ing in all to $2,SS2 .84-, that he had received in repaymen t
various sums from the defendant amounting in . all . to $1,474 .82

and that there was a balance due to him of $1,408 .02. Upon

the examination of the plaintiff and the defendant . for discover y
it appeared that in \ ovember, 1 .023, they had entered into a

written agreement with one William C. McClellan who had

acquired a lease from . the Pacific Lnnmber and Trading Compan y

Limited of its mill and other buildings, machinery and equip-
ment on its premises in Vancouver, to finance hin i l)v lending

him. $2,000 and providing him with sufficient I ,_

	

enable

11oRs E
v .

HLRNDAL L

Statement
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hire to operate the mill to full capacity, McClellan agreeing t o
pay them two-thirds of the profits of. the mill business . The
plaintiff then obtained an order allowing him to amend hi s
statement of claim by adding :

	

March 14 .

	

"(n) Alternatively the plaintiff claims that from about the 19th of

	

Mo -

	

\ oveinber, 1923, the plaintiff and defendant carried on a partnership

	

v
business with the object of financing one William C . McClellan in the HURNDALL

operation of a satvmill at the said City of Vancouver under a certai n

agreement of co-partnership in writing executed by the parties thereto o n

or about said 19th November, 1923 . The said operations have since cease d

and the partnership has expired ."

And by claiming in the alternative :
"(a) For an accounting of the partnership dealings and transactions

referred to in paragreah .; hereof between the plaintiff and defendant, and

a direction that the ti l in i7 - and business of the said partnership be woun d

up and settled under Cc directions of this Honourable Court ;

"(b) For the purpose aforesaid that all proper directions be given an d

accounts taken ."

The appeal was argued at Vancouver on the 17th of March ,
1926, before MACDONALD, C.J .Q., MARTIN, GALLIIIER, Mu -
PilinmI :'s and MACDONALD, JJ.A .

Wood, for appellant : The amendment allowed. creates an
entirely different cause of action . These two parties were join t
adventurers with McClellan in the mill business, but this doe s
not . constitute a partnership between them : see sections 3 and
4(c) (iv.) of the Partnership Act . They must be carrying on
business with a view to profit : see Ilallvor°son v . Poxes (191 .2) ,
2 W .W.R . 586 at p. 590 ; Pooley v . Drive , (1876), 5 Ch. D.
458 at p. 472. On the subject of agimcv see IIalsburv 's Laws
of England, Vol . 22, p . 24 ; Ii-c7 , f -,,, v. Cox (1856),18 C.P .
617 ; Lindley on Partnership, 9th Id., 57 ; .Horne v . (Gordo n
(1909), 42 S .C.P. . 240.

Mayers, for respondent : Little attention is paid to pleadings
now. The question of whether there was a partnership can b e
argued and decided at the trial . There is simply the agreemen t
to consider : see 13ashby v. Tanner (1924), 34 B.C. 270 .

hood, replied..

Cur. adv. vult .

14th march, 1926 .
MACDONALD,

	

IIACDO\ALD, C.J.A. (oral) : The order appealed from was a

	

C.J .A .
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COURT OF Chamber order allowing an amendment of the statement o f
APPEAL

claim by pleading in the alternative as follows : [already set
1926

	

out in statement] .
March 15 .

	

In that agreement, there is no mutual undertakings betwee n

ing their rights against McClellan and McClellan's rights agains t

them. So that although plaintiff alleges a partnership under
that agreement I fail to find one . I think, therefore, the order
should be set aside as embarrassing ; the learned judge shoul d

MAC0
.J

, DONAAL »
. ' have dismissed the application . I think, however, it is a proper.

case for an amendment if the plaintiff desires to allege a verba l
partnership agreement. In allowing the appeal, and in setting
aside the order below, both with costs, I would give leave to the
plaintiff to make any proper amendment and to the defendan t
to plead in answer to it .

MARTIN, J.A. (oral) : This is an appeal from an order mad e

by the learned judge below, Chief Justice HUNTER, in Chambers ,

whereby he allowed the plaintiff to amend by setting up a part-
nership agreement. Now, of course, looking at an amendmen t
of that description the first thing one has to bear in mind is this ,
that the allegations set up are not in issue at all . No question

of fact arises and we must then look solely to the pleadings t o
see what the cause of action is that they bring forward . Now,

the cause of action that was so brought forward before the

MARTIN, J .A . learned judge below is this : "The plaintiff claims that from
about the 19th of November, 1923, the plaintiff and defendan t
carried on a partnership business with the object of financin g

one W. C. McClellan in the operation of a sawmill at the sai d
City of Vancouver . . . ." I pause here for a moment ,
because it can not be said that is, in itself, not a complet e

allegation, from any aspect whatever, of a cause of action ; a
partnership carried on between the two parties, Le ., for the
definite and special purpose of financing another p -on i n
operating a sawmill . I do not suppose anyone woul' v that
is not a perfectly sound cause of action, from any asp, what -
ever . How is that nullified and reduced so that it be come s

MORSE the plaintiff and defendant at all . They were not defining
V .

	

their own rights of partnership or otherwise ; they were defin -
IILRNDALL
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embarrassing? It is suggested that these words which follow COURT OF
APPEAL

on have that effect :

	

--
"Under a certain agreement of co-partnership in writing executed by

	

1926

the parties hereto on or about the said 19th of November, 1923 ."

	

March 18 .

Now, that, as I regard it, is simply one thing, and one thin g
only, viz ., that these parties, the plaintiff and defendant, the M° .

sole members of this first and bi-partite partnership, entered IILRNnAT.L

into a partnership, not in writing . There is no allegation it is
in writing and there is nothing to compel the plaintiff to alleg e
that the partnership is verbal or in writing . That is a matter

for particulars later on to define, and all that is stated here i s
this, that it is descriptive of the enterprise to which thi s
bi-partite agreement was directed, "under a certain agreemen t

of co-partnership in writing executed by the parties thereto, "
i .e ., an agreement with an additional person, thereby forming a
tri-partite partnership, and we are now called upon to look t o
that second partnership agreement, the co-partnership agree-

ment, and it is clearly one between three parties, a tri-partit e
agreement for all three of them to operate a sawmill in co-part-
nership . Let us suppose, for a moment, that was in fact an
entirely erroneous allegation and there was not a co-partnership MARTIN,'-
at all ; but if so that is only a question for proof . Lord Justice
Bramwell said in Turquand v . Fearon (1879), 40 L.T. 543 at
p. 544, and Lord Justice Thesiger agreed :

"In my opinion there is really no pretence for an appeal on the ground s

put forward here . It comes to this, that because a man makes an untrue

statement, or what is supposed to be an untrue statement, in his plead-

ings, that statement is to be struck out as embarrassing . His remedy

is clearly to take issue upon it . "

And Lord Justice Thesiger points out :
"Now, an agreement is not, strictly speaking, a fact ; it is an inference

of law from facts . "

We have it, therefore, here, in the clearest possible languag e
that a bipartite partnership is set up for the purpose of carry-
ing out as between two persons a larger enterprise which they ,
with another person, had entered upon. With all respect, I
cannot see from any point; of view how anybody is embarrasse d
by such a statement. As I say, supposing that tri-partite agree-
ment turned out to be nothing at all, and no written agreemen t
was in existence, and no partnership agreement, but only one
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between these two parties to the special agreement, and ten
people, if you like, instead of two, that would not affect the
matter at all because it would be an immaterial allegation. But

even if it was a material allegation, as the Court of Appeal

decided in Turcuand v . Fee ion it is not to be struck out as
embarrassing but left upon the record as a question for ultimat e
proof .

Then there is another matter. Even supposing there shoul d
be any doubt upon the point—and that there is doubt upon i t

will be soon made manifest (because I understand one, at least ,
of my brothers agrees with me and the learned judge belo w

appealed from, whose judgment must not be lightly set aside in

a case of this kind) then we have a question as to whether or n o

any embarrassment has actually occurred, seeing that thre e
judges take one view and three another . Lord Justice Pickford

in the ifayoi, die ., of City of London v. Horner (1914), 111

L.T. 512 at p . 514, deals with a situation of that kind when

he says :
"In order that allegations should be struck out from a defence upo n

that ground [of embarrassment], it seems to me that their irrelevancy

MARTIN, J .A . must be quite clear and, so to speak, apparent at the first glance ."

The only thing "apparent at the first glance" here is that three

judges view this matter one way and three others view it another .
We have, then, fortunately, a guide from the very highest

source as to what ought to be (Lone in a case of that kind t o

Russell v . Stubbs . U . (191 :1), 2 N.B . 200, n., a decision of

the ITouse of Lords on an appeal from the Court below . The
first request was tint certain pleadings should be struck out a s

tending to embarims- and prejudice the fair trial of the action ,

and as regard s lb pplu at ion the Eilr1 of ii ilslmry, at p . 206

said this (and Lord James, T may say, and Lord Robertson an d
Lord Collins, concurred in it, and T do not suppose anybody
would suggest it would be easy to find a more safe guide for u s

to follow than such illustrious judges) and Lord Loreburn also
took the same view, so it was the unanimous decision of the fiv e
members of the IToun' of Lords :

for myself rather rleoro do any sort of iron rule whieh prevents a

learned judge doing what li may think to be justice in a particular cas e

by any set of rules which are supposed to liuve been agreed to . That

which is within his discretion and which is --~ Itiatly a matter applicabl e
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to the particular ease in hand must be looked to by him . It has been

looked to by the very learned judges whose judgment we have before u s

on this occasion, and I for myself certainly should not think of inter-

fering with the discretion they have exercised . "

Therefore I would dismiss the appeal .

COURT OF
APPEA L

192 6

March 18 .

GALLIIIm, J.A . (oral) : I am in accord with my brother
MORSE

MARTIN .

	

IjURNDALL

McPniirn's, J.A. (oral) : I would allow the appeal. I

think one of the difficulties found in this case was the procedur e
adopted . It was quite novel. to me, when you move for an
amendment to pleadings in Chambers that you should in you r
Chamber summons set out in concrete form the amendment yo u

propose to make and that the order itself then, which is the orde r
under appeal here, should in concrete form set forth the amend-
ment. That is not in the interest of the due administration o f
justice, because it ties the hands of the learned judge at th e
trial . If any exception is taken to this, why, of course, he wil l
be immediately affected by the fact that the Court of Appea l
has given its seal of authority to this pleading. That should
not be . The ordinary way to get an amendment is upon fact s
which will appeal to the judge in Chambers . Then leave will be
granted, but the leave is generally granted in these terms, tha t
the plaintiff or defendant, as it may be, will have leave to amen d
as he may be advised. We well know what that means . It MCPnTLLSPs ,
means counsel will advise on the pleading. Then the pleading,

	

'A -
in due course, comes in and if, in. this particular case, it ha d
conic in in this way as indicated by the learned co-tinsel for the .
appellant, there would not be the embarrassment which exist s
here. Supposing then, the pleading as amended did not set u p
a cause of action, the point of law could he taken that th e
plaintiff in his pleading does not show any cause of action and
you could go down upon the point of law and determine tha t
question. Bnt At-ould it be open if this Court of Appeal puts it s
seal of al tho~nty upon the pleading which is set forth in the
order under appeal from . the Chief Justice of the Suprem e
Court? The answer of the judge below would he "I am pre-
cluded ; this pleading must be taken . to he correct ; must be
deemed to be in proper form, must be held to be sufficient and
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constitutes a sufficient cause of action ." I cannot, with the

closest analysis that I can give to it, refrain from saying that
written right across this pleading is the statement that there is a
partnership between the plaintiff and the defendant and that it i s

evidenced by the agreement referred. to because it reads "Under

a certain agreement of co-partnership in writing executed by th e
parties hereto"--that must be the plaintiff and defendant—"o n
or about the said 19th of November, 1923 . The said operations
have since ceased and the partnership has expired . "

Now, when we turn to the writing, the writing in my
opinion does not establish anything which would indicat e
that there was a partnership created, and if there was n o

partnership created, then this amended pleading, in the for m

in which it is, is wrong, and is unquestionably embarrassing.
The pleading, as I indicated at the start, should not come her e
in this form at all. It should come in in the ordinary course ,

after leave was granted to make the amendment . Then there is
no difficulty in the Court below, and the learned trial judge i s
at large and is not handicapped as he otherwise would be, by th e

MCPHILLIPS,

	

.
a .A . decision of this Court, which is absolutely binding upon him .

In the Court below the facts would be adduced, and the fact s
being adduced, even. then the ease is not entirely in the hand s
of the parties ; the ends of justice are not really carried out by
a war of niaiiwuvre between counsel . No, the ends of justice
are only sufficiently and properly carried out when the learned .
judge himself applies his mind to the facts and gives relief i f
relief is possible under our jurisprudence, or, if a well founde d
defence is made out then the action would stand dismissed, the
judge should. not be incommoded by an order such as I find here .

I have no hesitation in. considering that this difficulty wa s
brought about in the main by wrong procedure . Now, with

regard to the lax pleadings which exist today T only call attentio n

to what Lord Parker of Waddington said in Banbury v . Bank

of _Montreal (191.6), A .C . 626. Lawyers may differ as to th e

best form. of procedure . I happened to be trained under a prac-
tice of strict accuracy in pleading and precise legal statement s o
much so that at times it was a war of lnauccuvre and . it was a
question of generalship and the greatest general succeeded, th e

222

COURT OF
APPEA L

192 6

March 18 .

MORS E
v.

ITURNDALL



XXXVII.] BRITISII COLUMBIA REPORTS .

most astute lawyer prevailed . The action, if tried out, migh t

have disclosed merits and might have been established . In this
war of manoeuvre a demurrer would be filed and the action i n
many instances would be disposed of in that way . Now, accord-

ing to the wisdom of Parliament, first in England, the Judica-
ture Act was introduced and the litigants themselves ma y
conduct their own cases if they choose . And all that they
are called upon to set forth in their pleadings is a statemen t

of the facts, not evidence, but just a statement of the facts upo n

which reliance is placed . The trial judge is entitled to make
all proper amendments necessary in the interests of justice, bu t
as Lord Parker of Waddington pointed out, it is a well-know n
fact now that eases go down to trial and very often the pleading s
are not read or even referred to, the evidence is adduced and
upon that evidence, if the case is made out, judgment follows ,
and if it is necessary to make any amendment of the pleading s
to conform to the evidence which establishes a cause of action ,

we have intimated that there ought to be an actual amendmen t
in the Court below and counsel should be required to hand it i n
so it should be a matter of record when it comes to us ; some-
times this is not done .

I, therefore, have no hesitation whatever in allowing th e
appeal . I cannot approve the method of making an amendment
to pleadim_s as carried out in the present case . It constitutes
embaru)s- , H lit .

i\rA.CDOAALD, J.A .. (oral.) : I do not find in the clause referred
to, the allegation of partnership relied upon between the plaintiff
and defendant, either verbally dr in writing, or partly verball y
and partly in writing, and I therefore allow the appeal with
liberty to file a proper amendment .

Appeal allowed, 1[c / n and (alliher,

JJ.A ., J;., ., of, J.

Solicitor for appellant : H. S. Wood .

Solicitors for respondent : Wilson d Jamieson.
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MCDON ALD, J .

1926

G ARRISO\' v . THOMSEN &

	

TIMBER

COMP AINY, LIMITED .

April 14 . Coin pany Contract ]Made by

	

,1 rr,id general manager—Authority

GARRISON

	

—Renunciation before breach—Adoptimt of by other party—Right t o

v .

	

damages .

TnoMSEN &

0""'(,E The plaintiff entered into a verbal agreement with E . (the president an d
TIMBER CO .

general manager of the defendant Company) in the summer of 192 3

whereby he agreed to remove the marketable poles from the com-

pany's limits, the company to haul the poles to salt water on its

logging-trains, and the company was to receive 20 per cent . of the

price received by the plaintiff for the poles . The agreement was

reduced to writing and signed by E . and the plaintiff on the 1st o f

November, 1923 . Some poles were cut before that date but non e

were removed until after the 10th of May, 1924, upon which date the

Company wrote the plaintiff renouncin g the contract on the groun d

that E. had no authority to make it . Lip to this time the plaintiff

had cleared roads and cut a quantity of logs near them . He did not

abandon his rights under the agreement with E . but in order to cut

losses entered into a new agreement with the Company whereby he

should cut the poles near his constructed roads and the Compan y

should haul the poles and he should pay $1 per pole for thos e

removed .

Held, that E . had authority to make the contract and that the plaintiff' s

action in entering into a new contract as to the cutting and remova l

of the poles did not preclude him from an action for damages for

breach of the first contract .

ACTION for damages for breach of contract . The facts are

Statement set out in the reasons for judgment. Tried by McDo\ALu, J .

at Vancouver on the 7th of April, 1926 .

Valk:ern, for plaintiff.

_]layers, and J . II . Iatcson, for defendant .

14th April . 1926 .

Mc:DoA.u, J . : The defendant Company was incorporate d

on July 9th, 192; under the naive Esary Thnber Crimpan y

Judgment Limited which name was afterwards changed to its present nam e

in or about January, 1.924. The directors .were James D .

hsary, president ; M . Thomsen, vice-president, and Ti . B.
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Clarke, secretary-treasurer . The principal object of the Com-
pany was to acquire certain extensive timber limits on Van-
couver Island, and to carry on logging operations thereon. On
13th August, 1923, Esary, who had purchased the limits in trust
for the Company, and had transferred them to the Company ,

was appointed manager and thenceforth, until he sold his share s
on or about \ ovem.ber Uith, 1923, to Thomsen & Clarke, h e
was entrusted with the management and control of the logging
operations of the Company on Vancouver Island., the other tw o

directors living in Seattle, Washington, and taking no activ e
part in the operations, they having taken shares in the Compan y
as an investment and not intending to take part in the detail s
of management . Sometime in the stunner of 192' 1'- : y made
a verbal contract with the plaintiff (his nephew) whereby th e
plaintiff agreed to remove the marketable poles from the limits ,
the Company to haul the poles to salt water on its logging-train s
and to receive in payment for the poles 20 per cent . of the price
received by the plaintiff on sales of poles made by him . This
agreement was reduced to writing and signed by the plaintiff
and by Esary as president of the Company on \ ovember 1st ,
1923 . It was not under seal . Some poles were cut prior t o
and some after November 1st, 1923, but . none were removed or
shipped until after May 10th, 1924 . On the latter date th e
Company wrote the plaintiff a letter definitely renouncing th e
contract, and declining to be bound thereby, taking the groun d
that Esary had no authority to make it, and this action is brough t
for damages for such breach .

The question to be decided is, whether or not Esary had
such authority. In my opinion, he had . The taking out of
the poles in advance of the larger logging operations was a usual
course to pursue . Sometimes they are taken out by the loggin g
Company and sometimes by a pole-contractor, but in any even t
the taking of their out is merely incidental to the logging opera-
tions . We have it in evidence that of a total investment of som e
$2,000,000 the Company might expect to receive some $126,00 0
for its poles . It is admitted that Esary 's fellow directors knew
he had made a contract with the plaintiff to remove the poles ,
but there is a conflict of evidence as to whether they knew th e

15

22 5

MCDONALD, J.

1926

April 14 .

GARRISO N
V .

TnomSEN &
CLARKE

TIMBER Co .

Judgment
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McooNaro,a. exact terms of that contract prior to January, 1924. Inasmuch

1926 as the plaintiff knew of no exceeding by Esary of his authorit y

April 14 . (if such there was), the Company would still appear to be

bound : Thompson v. Brantford Electric, Etc ., Co . (1898), 2 5

v .

	

A.R. 340 .
THOMSEN &

	

In any event, under the articles of association of the Corn -
CLARr I

TIMIIER Co . pang, Esary as a director might have had the authority, and th e

Company under circumstances such as we have here would b e

bound by a contract made by him on its behalf . See the authori-

ties cited by IRVLNG, J.A. in Doctor v. People's Trust Co .

(1913), 18 B.C . 382 . It was also contended that the contract

was procured by fraud but there is absolutely no evidence o f

this . It follows that, in my opinion, the Company was wron g

in renouncing its contract in May, 1924 . But it is contended

that even if this be so, still no action lies, inasmuch as the

plaintiff acquiesced in the breach and chose to abandon his con -
tract : and in the alternative that the breach (if any) wa s
anticipatory and the plaintiff in order to found an action mus t

have agreed to the contract being put an end to, "subject to the
Judgment retention by him of his right to bring an action in respect o f

such wrongful rescission," as it is put by Lord Esher, M .R. in

Johnstone v . Milling (1886), 16 Q.B.D. 460 at p. 467 . It i s

contended that if the plaintiff intended to claim damages h e
ought to have taken the position taken by the plaintiffs i n

Clausen v . Canada Timber and Lands Ltd . (1923), 3 W .W.R .

1072 . In my view that is just what the did do. Of course,
he did not write a letter ; but he found himself in this position.
IIe had a quantity of poles cut and some roads made adjacen t

to other poles. On ascertaining from the Company that i t
intended to maintain the position it had taken he accepted th e
inevitable. He (lid not abandon his rights but he made a new
arrangement, with a view to minimizing his damages, whereby

a ed that he should cut the poles near his constructe d
roads and that the Company would haul the poles already cut
and those to be so cut and that he should pay not 20 per cent . o f
his selling price, as provided by his contract, but $1 per pol e
for the poles so removed . After considerable bickering an d
bargaining the Company paid the cost of hauling part of thes e

GAFRRTSON
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poles, while as to a large quantity the plaintiff agreed to pay McnorNALD, J .

and did pay such costs though his contract provided that the

	

1926

costs of hauling should be borne by the Company. In my view
April 14.

though the plaintiff wrote no letter as the plaintiff's solicito r
did in Clausen 's case, supra, he did

	

v
.ISO N
.

GAav

"adopt [the] renunciation of the contract by so acting upon it as in TnoacsE N
effect to declare that he too [treated] the contract as at an end, except CLARK E

for the purpose of bringing an action upon it for the damages sustained J
IaluEn Co.

by him in consequence of such renunciation" :

see judgment of Lord Esher, II .R., supra, at p. 467 .

	

Judgment
There will be judgment for the plaintiff with a reference to

the registrar to ascertain the amount of the damages .

Judgment for plaintiff.

IN RE CHINESE IMMIGRATION ACT AND
YOUNG SUE IIIXG.

Inunigretion—Chinese woman seeking

	

iYt into Canada—Controller—

	

192 6

Inquiry—Jurisdiction—Order for r7-
ie

	

I—Appeal—Habeas corpus . April 28 .

Where a person of Chinese origin applies for entry into Canada the

	

IN IRE
authority of the official dealing with the question of immigration is CHINES E

absolute, subject to appeal under the Acts controlling immigration . IrHnIHGxa-

The Court has no right to interfere with the acts of ima igritiol T1O Ao T
AND

officials refusing admission to Chinese who have not yet acquired a YOUNG SU E

domicil in Canada .

	

Hum

APPLICATIOX for a writ of habeas corpus . The applicant ,
a Chinese woman, sought to enter Canada and the controlle r
exercising his authority under section 1.0 of The Chinese Imlii -
gr ation Act, 1.923, held an inquiry and ordered that she be Statement

deported . The facts are fully set out in the reasons for judg-
ment. Heard by MACDONAT,D. J . ill. Chambers at Vittoria o n
the 28th of April, 1926 .

Stuart Henderson, and T. M . 31111cr, for the application .
lacicson, K.C., for the Crown .

MACDONALD,
J .

(In Chambers)



228

	

BRITISH COLlMBIA REPORTS .

	

[V()r_ .

MACDoNALD, MACDONALD, J . : Upon this application for habeas corpus
J.

(In Chambers) it 1S quite apparent that, when the applicant sought to enter

19,o

	

Canada, the controller, exercising his powers in the matter,

April 2s .
utilized section 10 of The Chinese Immigration Act, 1923 . He

—

	

—may have had also in mind, section 32 . The result was, that
IN RE

	

having authori ty under said section. 10, he held a preliminary
CHINESE

In\LIGRi- hearing, and also held a subsequent hearing at which the appli-
zlos ACI

cant was represented. by counsel and afforded every opportunit yAND ~'
Yoc"zc St'r of sheaving she had a right to enter Canada . No doubt the

HIND
Criminal Code to some extent might have been applicable, as t o
the attempt. to enter, being of a fraudulent nature ; but even if

it had not been, he would have complete authority to invoke th e

provisions of section 10, if the party seeking to enter Canad a

claimed that he or she was entitled to enter, on some othe r

ground, not of a fraudulent nature . Upon the conclusion of th e
investigation he very properly intimated what his decision wa s

the applicant being represented by counsel—and such decision

was that she should be deported. IIe also then made it plain t o
her counsel that she was at liberty to utilize the provisions o f

Judgment section 1.2 of this Chinese Immigration Act, by way of taking

appeal from his decision . It is admitted an appeal was taken .
The very basis of this application to the Court must be, that a
decision in the appeal has been rendered, because if the decisio n

of the minister has not yet been rendered, then there is no com-
plaint to make as to detention, because the appeal launched ba s

not been disposed of, and this Court would not undertake unde r
such circumstances to interfere .

Speaking generally, I have given decisions and . there are
other decisions along the same lines, that when Chinese appl y
for entry into Canada, the. authority of the official dealing wit h
that question of immigration is absolute, subject to appeal unde r
the Acts controlling such immigration . To my mind the Court
has no right to interfere with the acts of immigration officials ,
who have refused . admission to Chinese, who have not ye t
acquired i ,' " uiieil in Canada, and entitled to the enjoyment o f
rights po„e-s 1 by Canadian citizens .

It is worthy of note that under form B, of the general Inuni-
gration Act, the authorities have seen fit to carefully guard,
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against any admission, that there is any right existing outside MACnoNAm,
J.

of the provisions of the Act, as to immigrants intending to enter In chambers )

Canada. And then, again, I notice that at the end of form B,

	

1926

page 40 of the compilation of the Immigration Act, it says, "If
April 28 .

von claim to be a Canadian citizen or to have acquired Canadian
domicil, you have the right to consult counsel and appeal to the

	

IN RE
CHINES E

Courts against deportation ." It is to be noted that emphasis 1 M MIGxA-

is laid upon the idea that it is only people who are Canadian TI AN D

citizens, or who have acquired Canadian domicil, who have this OLG suF
RING

privilege. And then it goes on to say what redress is open to a
party, who has not Canadian citizenship, viz ., he "may appeal t o
the minister of immigration and colonization against an y
decision of the Board of Inquiry or officer in charge whereby yo u
are ordered to be deported unless such decision is based upon a
certificate of the examining medical officer that you are affecte d
with a loathsome disease or a disease which may become danger-
ous to the public health . "

Following this procedure the Chinese get this privilege . If
the decision of the controller is not satisfactory, as apparently
it was not in this case, then the party complaining lodges his or Judgment

her appeal, and there then is an appeal which is presented to th e
minister for decision.

And again speaking generally, I think the policy is, that thes e
controllers of immigration are appointed at important point s
throughout Canada, and vested with what we might term, judi-
cial authority, to deal with questions which arise as to partie s
seeking to enter Canada. Then again, the trend of the legisla-
tion is, that if it be contended, that one of the controllers ha s
acted improperly, there should be an appeal from his decision ,
as in this ease, to the minister of immigration and not to th e
Courts.

Along the same lines, as indicating the manner in which th e
Privy Council has dealt with summary trials, and how a magis-

trate may be absolutely wrong in his decision, even to the exten t
that he may adjudicate without evidence, and still his decision
is not capable of review, if acting within his jurisdiction--- I
refer to a portion of the well-known judgment in Rex v. _Va t

Bell Liquors, Ld . (1 .022), 2 A .C. 128 at p . 1 :H :
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MACDONALD, "It has been said that the matter may be regarded as a question of
J.

	

jurisdiction, and that a justice who convicts without evidence is actin g

(In Chambers) without jurisdiction to do so . Accordingly, want of essential evidence ,

1926

	

if ascertained somehow, is on the same footing as want of qualification

in the magistrate, and goes to the question of his right to enter on th e
April 23

.	 case at all . Want of evidence on which to convict is the same as wan t

IN as

	

of jurisdiction to take evidence at all . This, clearly, is erroneous . A

CHINESE justice who convicts without evidence is doing something that he ough t
IMMIGRA- not to do, but he is doing it as a judge, and if his jurisdiction to enter -
TIOA ACT thin the charge is not open to impeachment, his subsequent error, however

AND
yOti\G Snr grave, is a wrong exercise of a jurisdiction which he has, and not a

HING usurpation of a jurisdiction which he has not . How a magistrate, wh o
has acted within his jurisdiction up to the point at which the missin g
evidence should have been, but was not, given, can, thereafter, be sai d

by a kind of relation back to have had no jurisdiction over the charge a t
all, it is hard to see. "

The judgment then proceeds to the same effect . I merely

judgment
refer to this, to spew that, if in this case there was even wha t
might appear to be on critical discussion, rather imperfect evi-
dence, still the conclusion of the controller would not be subjec t

to review, at any rate by the Court--it would of course be
reviewable by the minister, who constitutes the Court, appointe d
for that purpose .

If time permits I might extend my remarks further, but I
think it is unnecessary. The application is dismissed .

1. pptication dismissed.
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EVANS v . MARTYR .

Slander--T-in /' ei between words charged and proved--A'o amendment o f

pleado

	

n,a c•ttial words—Clear proof required.

In an action for slander the plaintiff alleges that the defendant stated

in the presence of W . and I . "that Evans is a damn thief . He stole s
the engine and I will get him in gaol for it ." The evidence of A\' .

was that the defendant referred to the plaintiff and his character i n

most opprobrious terms but there was nothing said that could have

any reference to the stealing of an engine .

Held, that there was such variance between the words charged a,nd those

proved, that the plaintiff could not succeed .

The plaintiff further alleged that the defendant spoke and published, in

the presence of B . the following words : "I have to have the engin e
and there is only one word to describe the keeping of Governmen t

property, and that is theft and if he [Evans] does not hand ove r

the engine at ono . , I will have him arrested and you can tell Evan s
all I have said ." In his evidence B. asserted, at the outset, that th e
defendant's col minii ion was practically as outlined in the statemen t

of claim, but on cry s examination he waivered and only ''thought "

that the defendant mentioned an engine but was not sure .
Held, that clear proof of the essential words, constituting the slander

should be afforded, and in view of the flat contradiction of the

defendant, and the situation then existing between the parties, ther e

is not the requisite proof to support this paragraph of the state-

ment of claim .

ACTION for slander . The facts are set out in the reasons
for judgment. Tried by itLveuoyarn, J . at Vancouver on the statemen t
1 Sth of March, 1926.

E ruiw, and A . 11 .
:11"i/lei',

for plaintiff .
Janafesua, for defendant .

30th March, 1926 .

MAC :DONA.Ln, J . : Plaintiff complains that be was defamed b y
the defendant upon two occasions and. seeks in this action o f
slander to obtain vindication of his character .

life alleges that, on the 27th of June, 1925, the defendan t
stated, in the presence of J . B. Weir and W. C. Iverson '`that Judgment

Evans (meaning the plaintiff! is a damn thief . life stoic the
engine and I will get him in gaol for it . " Weir was called., in

MACDONALD,
J .

192 6

ttiirch 30 .

v .
ILvRT7 N
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MacnoNALD, support of this statement, and failed to prove that the defendan t
J .

had spoken these words . There is discrepancy as to when a

	

1926

	

certain conversation took place between the defendant and Weir ,
March 30 . still, I have no doubt that both had in mind the same conversa-

EVANS tion, when giving their evidence . Further, I am satisfied that

12aV.
the defendant referred to the plaintiff and his character in suc h

opprobrious terms as to impress his remarks upon Weir, who i s

a disinterested person . This is emphasized by a statement o f

Weir that he considered such reference to the defendant a s

unjustified . The difficulty arises from the fact that any word s

spoken by the defendant to Weir, at the time, did not, and coul d

not, under the then existing circumstances, have had any refer-
ence to the stealing of an engine . Weir was clear on this point .

IIe stated that the right of the plaintiff to exercise and hold a

lien upon such engine had been already conceded by the defend -

ant, as industrial commissioner, so it was no longer a matter of

dispute . Defendant, at the close of plaintiff's case, moved for a

dismissal of the action . There was no application made to

amend the statement of claim to conform with the evidence. It

was not even suggested that such a course as amendment migh t
Judgment

be adopted upon any terms .

The plaintiff presumably, with the knowledge of the evidence

at his disposal to support his claim, did not frame his pleadings

in accordance with the evidence adduced at the trial . The effect
of the plaintiff's charge is, that the defendant said, in th e

presence of two persons, only one of whom was called at th e

trial, that the plaintiff was a thief, through having stolen an

engine and the defendant would have him put in gaol o n

account of such theft. IIe thus restricted the slander an d

failed to support it in the evidence . If the evidence of Weir

were accepted in its entirety there would, in my opinion, be suc h

a substantial variance between the words charged and thos e

proved, that the plaintiff cannot succeed upon this branch of hi s

case . The defendant was entitled to know the precise charg e

against him, as he evuld not shape his case until he knew :

Lord Coleridge, C .J. in Harris v . Warne (1S79), 1 C.P.D . 12 :-;

at p. 12S. When this requisite of precision is followed the n

defendant has a right to expect it will be borne out in the
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evidence. The necessity of the proof afforded, thus adhering
to the charge as alleged, as well as the result which ensues upon
failure, are both fully discussed in Spencer Bower on Actionable
Defamation, 2nd Ed ., at pp . 182-4. An exemplification of such
necessity and the strictness applied is shewn in :1Ic aught v .
Allen (1851), 8 U.C.Q .B. 304.

Then, in the second place, the plaintiff complains, that subse-
quently, on the 5th of August, 1925, the defendant spoke an d
published in the presence of William Beck the following words :

"I have to have the engine and there is only one word to describe th e
keeping of Government property and that is theft and if he [meaning

the plaintiff] does not hand over the engine at once, I will have hi m

arrested and you can tell Evans [meaning the plaintiff] all I have said . "

Beek was called as a witness and lent support to this state-
ment . :Defendant admitted having had a conversation wit h
Beck at Vmleouver over the long distance telephone from Vic-
toria hut <md . that it was later in the month. Ne definitely
and eategori, ,illy denied. having made the statements referred to
or even words to the like effect . Beck, in giving his evidence,
had, at the outset, asserted that such conversation was practi-
cally, as outlined in. the statement of claim, and that it referre d
particularly to an engine, as having been the subject of theft on
the part of the plaintiff . Upon cross-examination he wavered
on this point however, and only "thought" that the defendan t
mentioned an engine and he was not sure . IIe seemed to be i n
the frame of mind, referred to by Lord_ Abinger, C .D. in lIar-

ison v . l eriagton (1838), S Car. & P. 708 at p. 710, where
he says, in an action of slander, you cannot have an "impres-
sion," as to the words complained of. Clear proof of th e
essential words, constituting the slander should be afforded an d
is not forthcoming . There is always the danger of words i n
a conversation being misunderstood or misconstrued and thi s
danger is increased, where the conversation is by long distanc e
ielephone. The precise words complained of are material, not
oilN as to sheaving a cause of action, but so that they may be .
considered, in the light of evidence adduced, to support thei r
utterance. It is not sufficient to give the substance or purpor t
of the slander complained of. See Odgers on Libel and Slander ,
5th Ed ., 623. I do not think that in view of the that contradic -

23 3

MACDONALD ,
J.

192 6

March 30 .

EvA s
v.

xtuv

Judgment
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MACDONALD, tion of the defendant and the situation, then existing betwee n
J.

the parties, as to the engine, that the plaintiff has given th e
1926

	

requisite proof to support this paragraph of his statement of
March 30 . claim .

Referring generally, as to plaintiff's complaint of being
defamed by defendant, I think it is a fair presumption that th e

plaintiff, feeling his position secure, as to being entitled to tak e

and hold the engine, considered that he could sue ,fully meet

any allegation of stealing it . IIe thus, did not feir a plea o f
justification and felt warranted in bringing this action agains t

defendant alleging that he had made statements, that plainti Et

had stolen such machinery . Whether this be a proper conclu-
sion or not, as to his feelings, it would appear so from his plead-

ing. IIe has failed in proving that his complaint, as framed ,

was well founded . The result is that the action is dismisse d

with costs .
Action dismissed .

EVAN S
V .

MAPTYN

Judgment
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CAPTAIN J . A. CATES TUG AND 'WHARFAGE CO . mu RPHY, J .

LTD. v. TIIE FRANKLIN FIRE INSURANCE

	

192 6

COMPANY .

	

March 12 .

Insurance, marine—Tug boat—Tune policy, cm/ l burs?ments and earn- CAPTAIN'
jag policy—Constructive total loss—A

	

of abandonment— J . A . CA'rE s
Acceptance of by underwriters Evidence .

	

Thu AN D
WHARFAGE

In marine insurance, underwriters, although insisting that they will not

	

C
v
o '
.

accept a preferred abandonment, will nevertheless be held to have I'~-RANKLIN
accepted (a) if they do any act that alters the rights, the condi- FIRE INs . Co .

tions and the interests of the owner ; and (b) if they do any act

which can only be justified under a right derived from abandonment .

ACTION to recover the amount of a time policy on the tu g
boat "Radius" for $24,000 and also of a disbursements and
earning policy for $6,000 . The facts are set out in the reason s
for judgment . Tried by MLmPxy, J. at Vancouver on the Statement

17th of February to the 8th of March, 1926 .

Griffin, and Sidney Smith, for plaintiff .
J. A. Maclnnes, for defendant .

12th March, 1926 .

Mrrruy, J . : In the early morning of August 26th, 1925,
the tug "Radius" owned by plaintiff Company was sunk in th e
First Narrows as a result of being in collision with the steam -
ship Anyox. Defendant Company carried a time policy on th e
"Radius" for $24,000 and also a disbursements and earnin g
policy for $6,000. The disbursement policy was payable onl y
in the event of total loss actual or constructive . Captain Cate s
is the manager and. virtual owner of plaintiff Company . I find
that, on hearing the extent of the disaster, Cates decided to make Judgmen t

no investigation but to abandon the "Radius" to the defendan t
Company as a constructive total . loss. Iie did not, however ,
notify them of this intention on that day but wrote (Exhibit 1 .2 )
informing them of the accident . During the course of the day
he consulted his solicitor and, on August 27th sent defendan t
Company a formal notice of abandonment (Exhibit 14) .
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ML7$P1zY, J . Agents of defendant Company have an office in Vancouver an d

1926

	

letters written between the parties would be received in due

1arc1r 12 . course of mail at the latest the day after being mailed . Defend-

ant's agents heard of the disaster early in the morning o f
CArr~ry august 26th either from Cates or through the newspapers .

J . A . (`aTE S
TUG AND They took immediate steps by employing Capt . Cullington t o

WIrARFAGE

Co .

	

look after the matter . I find they, at this time, intended tha t

t'RA z,i11 Cullington should act for both the owners and themselves .

FIRE (,s . Co . Cullington got in touch with 'hhe Vancouver Dredging & Salv age

Co. Ltd., of which Cribb is manager . A conference took plac e

at Cullington's office at which Cribb, Culliugton, Cates and th e

captain and engineer of the "Radius " were present . It was

decided to go to the First Narrows and investigate . Cates did

not go on this trip . Whilst he assumed an attitude at this con-

ference, consistent with his decision to abandon the vessel as a

constructive total. loss, he did. not, I hold, make his position

absolutely clear to Cullington.

On. August 27th, defendant 's agents wrote (Exhibit 1.3) to

Cates in which they stated that Cullington was on the job on

Judgment behalf of both parties . Cates did not reply owing to his having

before its receipt mailed (Exhibit 8) his notice of abandonment .

Exhibit 8 was not answered until September 2nd whe n

defendant's agents wrote (Exhibit 1 .5) declining to accep t

abandonment at this stage and stating their belief that the vesse l

was not a constructive total loss . In the interval the Salvage

Company of which Cribb is manager, on instructions from Capt .

Cullington, had located and partially raised the "Radius " and

it was clear that barring accidents she would shortly be beached .

She was in fact beached on September 2nd or 3rd, temporaril y

repaired and by Cullington's instructions towed to plaintiff' s

wharf. One of plaintiff's tags was used to do this towing . The

vessel was then hauled . out on . the ways for inspection . On Sep-

tember 4th, a conference took place between Macaulay of th e

firm of defendant 's agents, Cullington and Cates at llacaulav ' s

office. The object was to induce Cates to consent to the takin g

down of the engine to ascertain what damage it had . sustained..

Cates rigidly adhered to the position that the vessel was the

property of the insurers by virtue of his abandonment of her
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and refused to have anything to

	

do with

	

the

	

proposed dis- muRr$Y, a.

mantling . The conference was, therefore, adjourned to Sep- 192 6

tember 8th . On that day a further discussion between the same march 12 .

of Luc, s & Ferrier to partially - take down the en gine. There
C;'rz "

`J . A . c A'rL s

is a conflict of evidence as to whether Cates modified his attitude TUG .~ i,

of Sc1'~ giber 4th or not . In my view of the case, it is not neces-

	

Co .

sary to determine this point further than to find as I do find gBAzii z

that 1lacanlay and Cullington clearly understood that Cates was FIRE INS . Co .

persisting in his abandonment of the vessel . It was equally
clear to Cates that defendant was persisting in its refusal to
accept the abandonment . Some time previous to the September
Sth conference, Cribb, in consequence of rumours he had heard ,
stated to Cullington that he had heard the " Radius" was for sal e
and requested that if such were the case his firm be given a
chance to bid for her purchase . Cullington replied that he did
not think she was for sale but if she should be he would giv e
Cribb's Company the desired opportunity. Capt. Cullington
died before the trial of the action . In some way, not clear to
me on the evidence, it came about that Cribb, on behalf of his

Judgment
firm, did make a verbal offer of $12,500 for the "Radius" t o
Cullington . In this sum was included an amount of $6,50 0
due to Cribb's Company for their salvage operations by virtu e
of a contract made with then . by Cullington. As sr s so far
as I can make out, this verbal offer had been made to Cullingto n
previous to the conference of September 8th in \ .aeaulay' s
office. I.t was not, however, communicated to (.dates then or a t
any other time until after this litigation was begun .

Following the interview of September 8th this offer wa s
communicated by Cullington to 1lacaulay . Macaulay instructe d
Culling-ton to have Cribb put same into ii lit:ing . Ciillin ton
carried out Macaiilay 's instructions . In consequence Cribb
wrote and fornsn .l .,I to (ullington (Exhibit 26) beam an offe r
of $12,500 (from \rhieh the $6,500 salvage claim was to be
deducted if the offer was accepted) "for the purchase of th e
wrecked . tug-boat `Radius .' " Exhibit 26 was written on Sep-
tember 8th . Cribb had to leave Vancouver some three weeks o r
so after this elate . Before going, as the funds his ( .ompany

parties occurred following which Cullington employed the fir m
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m11"m 1, J . intended. to use to buy the "Radius" in case their offer to pur -
1926

	

chase was accepted, had been diverted to other purposes he lef t

March 12 . instructions that a formal written withdrawal of said offer b e
sent to Cullington. This was accordingly done by Exhibit 5 0

CAPTAIN
dated October 7th. Exhibit 50 states that whilst the VancouverJ. A . C ~~TE s

TUG AND Dredging & Salvage Co . Ltd. understand that their offer ha s
WHARFAG E

Co .

	

been refused, they desire to have their withdrawal thereof a

FR

	

matter of record .. It is clear, therefore, that the Salvage Com -A\PI.N
FIRE INS . Co . pally understood that it had been requested to make a von fide

offer to purchase and that after the lapse of a month from th e
time when it did make such offer it felt that it might still b e
bound by an acceptance thereof. I hold that Macaulay's reques t
for this bid. must be held . to have been made exclusively on
behalf of defendant Company for when he made it he knew
Cates was persisting in. his attitude that he had. abandoned the
vessel . That position. Cates definitely assumed. and communi -
cated to defendant's agents by his letter of August 27th and I
hold that he did nothing at any time thereafter that could lead
said agents to believe he had varied therefrom. Indeed I do

Judgment not understand it to be urged that Macaulay, in making hi s
request was in any way acting for Cates. Such contention
could not well be made in face of the fact that such offer was not
communicated to plaintiff until after action brought. Macaulay
explains that h is object was not to offer the vessel for sale but t o
obtain evidence of her value in view of possible litigation involv-
ing the question of her constructive total loss . A perusal of
Exhibit 20 and Exhibit 50 will skew that the Salvage Company
did not so understand the situation. Further, it is to be
observed that if such was his intention what was done did not
carry out what he purposed . There is no evidence that Culling -
ton in any way departed from IMacaulay's instructions. The
intention to obtain evidence would be implemented, not b y
requesting an offer to purchase the vessel but by asking th e
Salvage Company to value her as she was and, in doing so, t o
make their valuation from the standpoint of a prospective pur -
chaser . Finally, in view of the decisions hereinafter referre d
to, I doubt that the Cour t can in a case, such as the one at Pear ,
receive evidence of intention to explain a clear cut act .
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Macaulay's instructions to Cullington, and the consequent com-
ing into existence of Exhibit 26 and Exhibit 50 must, in m y

opinion, be held to constitute an act which can only be justifie d
under a right derived from abandonment . If so, then I feel
bound to hold that this is decisive evidence of acceptance o f
abandonment by defendant Company despite its disclaimer .

That underwriters although insisting that they will not accep t
a proffered abandonment, may so act that they will be held t o
have in fact accepted follows, in my opinion, from the law a s
laid down in Shepherd v. Henderson (1881), 7 App. Cas. 49,
particularly at pp . 63-4 and McLeod v . Z,,,,( , ance Co . of 1Vorth
America (1901), 34 X.S.R. 88 at pp . 111, 112 and 113 .

If I apprehend what is there stated aright, underwriters ,

although expressly refusing acceptance of abandonment, wil l
nevertheless be held to have accepted first if they do any act that
alters the rights, the conditions, and the interests of the owner —
a principle of Admiralty law akin to the ordinary doctrine o f
estoppel—and second if they do any act which can only be
justified under a right derived from abandonment. The facts
herein I think fall within the second principle . It is true that
the illustration given in the cases is that of selling the ship, bu t
the second proposition is clearly laid down . I can see no differ-
ence in principle between selling a ship and requesting an offe r
for her purchase in such a way as convinces the person who, i n
response, makes a bid, that he will be bound to carry out th e
purchase if the bid is accepted. The one act, just as much a s
the other, can only be justified, given the facts as proven in thi s
ease, under a right derived from abeo,l .rnment, for does no t
the solicitation and receipt of a bona / / bit to purchase neces-
sarily imply power to make title, should the bid be accented ?

Judgment for plaintiff for the amount of both the policies an d
for the moneys paid out by them to the workmen engaged on
the "Radius" after she came to plaintiff's wharf .

Judgment for plaintiff .

23 9

MURPHY, J .

192 6
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11" RE ELIZA JANE BULLE\, !DECEASED .

Administration.—Deceased domiciled in United States—Foreign executors
Attorney-in-fact appointed in British Columbia—Application for
letters of administration—R.S.B .C . 1924., Cap . 5, Sec. 47 .

IN RE
ELIZA j-ATE

where the executors of a deceased person, domiciled in the Tinted States ,

BUI LEN,

	

have appointed an attorney-in-fact within this Province with instruc

DECEASED tions to apply for letters of administration with will annexed, the
petition will be granted in preference to leaving the estate withi n

the Province in the hands of the official administrator .

PETITION for administration of the estate of Eliza Jane
Bullen situate within the Province of British Columbia. Eliza
Jane Bullen, late of the City of Dunkirk in the County o f
Chautauqua in the State of New York, U .S.A., (lied on the
26th of ()ember, 1925, domiciled in the said State of New York.

Statement
Probate of her will was granted to Julia F . Gross and Kathryn
Wheeler by the Surrogate Court of the said County of Chau-
tauqua on the 11th of November, 1925 . The petitioner, Alexi s
Martin was duly appointed the attorney of the said Julia F .
Gross and Kathryn Wheeler under their hands and seals an d
was authorized by them to apply to the Court for letters o f
administration with the will annexed . Heard by -lount-sox ,
J. at Victoria on the 12th of May, 1926 .

Alexis Martin, in person, referred to rule 65 of Probat e

Ar nment
Rules, 1925, and Pe Letaire (19013), 9 B.C . 429 .

O'Halloran, for Official Administrator, contra, referred to
In re F. H. Bates, Deceased (1919), 2i B .C. 1 .

I i J . : Probate of the will of deceased was granted
to Julia F . Gross and Kathryn Wheeler by the Surrogate Cour t
of the County of Chautauqua in New York State and they hav e
appointed the petitioner their attorney-in-fact with instruction s
to make this application . The official administrator opposes th e
application, but where duly appointed foreign executors hav e

Judgment
appointed an attorney-in-fact within the Province to menaen suc h
portion of the estate as is within the Province and hay i it i f r noted
hint to petition for administration with the will i1 I thin k
ilia wishes of those interested should be carried into effect and
the petition should be granted in preference to action by the
official administrator .

Petition granted .

MORRISON, J .

192 6

May 12.
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SCOVIL v. LEWIS.

	

COURT OF
APPEA L

Practice—Action for darnayes—Interlocutory judgment by default—Order

	

192 6
setting aside—Affidavit in support—Non-disclosure of defence
Appeal—County Court Rules, Order IX . . r. 9 .

	

March 18 .

In an action in the County Court for damages resulting from a collision

	

SuovI L
v.

between automobiles the plaintiff entered interlocutory judgment in

	

LEwz s
default of a dispute note being filed. The defendant then applied fo r

and obtained an order setting aside the judgment, the defendant to

be at liberty to enter a dispute note . The affidavit of defendant' s

solicitor in support of the application recited "that after going into

the facts of this case fully with my client, the defendant, I veril y

believe and have so advised in my capacity as a solicitor, that h e

has a good defence to this action upon the merits."

Held, on appeal, reversing the order of GRANT, Co. J. that Order IX ., r . 9

of the County Court Rules requires that the affidavit must disclos e

a defence on the merits ; there must be something more than a mer e

statement that the party has a good defence on the merits . In this

ease there is simply the opinion of the solicitor that his client has a

good defence on the merits which is not sufficient and the inter-

locutory judgment should be restored .

A PPEAL by plaintiff from the order of G1 t cT, Co. J . of the

11th of January, 1926, vacating the interlocutory judgment

entered in the action on the 7th of January, 1926 . The action

which was for $875 damages resulting from a collision betwee n

automobiles was commenced in the County Court on the 23r d

of December, 1925 . The plaint was served on the defendan t

on the 30th of December, and no dispute note being filed judg-
ment was entered as stated . The application to set aside the
judgment was supported by an affidavit of the solicitor, in which Statemen t

he stated that he had telephoned Mr . JTacdonald a member o f

the firm acting as solicitors for the plaintiff, telling him h e
would accept service for the defendant, and Mr . Macdonald

asked him to write a letter to his firm to that effect, in reply t o

which defendant 's solicitor said it was hardly necessary ; that
on the 5th of January he was taken ill and did not arrive back t o
his office until the 7th of January when it was too late to file a

dispute note ; be further stated that after going into the fact s

16
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of the case fully with his client he believed and advised his clien t
that he had a good defence to the action on the merits .

The appeal was argued at Vancouver on the 18th o f
March, 1926, before MACDONALD, C .J.A., MARTIN, GALLIIIEry,

_McPHILLIPS and MACDONALD, M.A .

J. M . Macdonald, for appellant : Interlocutory judg-
ment was signed, the defendant having failed to defend . The
solicitor 's affidavit was the only material before the Court an d
was on information and belief only : see The King v . Licence
Commissioners of Point Grey (1913), 18 B .C . 648 . On the
sufficiency of the affidavit see Meissenger v . Deuter (1922), 2
W.W.R. 777 ; Farden v. Richter (1889), 23 Q.B.D. 124 ;
Chilliwack Evaporating c Packing Co . v. Chung (1917), 25
B.C. 90 ; Royal Bank v. Fullerton (1912), 17 B .C . 11 ; Klein
v . Schile (1921), 2 W.W.R. 78. Under Order IX., r. 9 he
must disclose his defence : see Stewart v . McMahon (1908), 7
W.L.R. 643 ; Jones v. Murray (1908), 9 W .L.R. 204 ; C .E.D. ,
Vol. 5, pp . 363-4. The affidavit is not sufficient .

J. A. Maclnnes, for respondent : By the misfortune of the
solicitor he was late in putting in a dispute note . The eases he
referred to are all with reference to liquidated damages . For
the purposes of opening I have disclosed a defence. We deny
the fact of negligence. In any event there is inherent jurisdic-
tion in the judge to carry out justice : see Ease felt v. Houston
and Johnson (1911), 16 B .C. 353. On the question of lack o f
affidavit see _llcCaul v . Christie (1905), 15 Man. L.R. 358 ;
_Moore v . Kennedy (1898), 12 Man . L.R. 173 ; Great Wes t
Land Co . v. Powell (1919), 2 W .W.R. 78 at p . 79-80 ; Gordon
v. hiolette (1915), 9 W .W.R. 127 ; Beale v . Macgregor (1886) ,
2 T.L.R. 311 .

Macdonald, in reply, referred to Petty v. Daniel (1886), 34
Ch . D. 17 2 and Barker v . Jung (1918), 26 B .C. 352 .

MACDONALD, C .J .A . : I think the appeal should be allowed .
I would be in favour of allowing an indulgence which woul d

`f`'
c

oA LD' result in the issue between parties being tried and the rights o f
the parties determined, but we have to pay some attention to th e
Rules of Court, otherwise we shall get into inextricable con -

242
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fusion. Now, the motion at the time that it was made to the COURT OF
APPEAL

Court below was authorized by rule and that rule specifies upon

	

—
what evidence it shall be supported, and the language of the rule,

	

192 6

I think, clearly indicates what must be shewn on affidavit as to march 18 .

the merits of the case :

	

Scowl.
"Where a defendant has failed or neglected to file a dispute note, the

	

v .
judge may, upon an affidavit disclosing a defence upon the merits and

	

LEWI S

satisfactorily explaining such failure or neglect, set aside the judgment
and let in the defendant to defend . "

What is made essential by that rule is an affidavit disclosin g
a defence upon the merits. We cannot overlook that and say
that the learned judge must have had this or that before him .
It has to be on affidavit. There is an appeal from the order t o
this Court and the affidavit must be before this Court, so tha t
we shall be in like position to deal with it as was the judg e
below. The solicitor who makes the affidavit says :

"That after going into the facts of this case fully with my client, the
defendant, I verily believe and have so advised in my capacity as a
solicitor, that he has a good defence to this action upon the merits. "

If you can call that disclosing a defence, the rule is practically MACDONALD ,
C .J .A .idle since it discloses nothing. It is simply the opinion of the

solicitor that his client has a good defence upon the merits .
There were a number of cases cited to us, some of them ver y
authoritative cases in which the judges, the majority of th e
judges, at all events, have held very clearly that there must b e
something more than a mere statement that a party has a goo d
defence upon the merits .

The question was raised by `Ir . Machines that because this
was an action for damages a plea of "not guilty" would be a
good plea. No doubt in the proper case a plea of "not guilty "
is a good plea, but it does not disclose the merits. The appea l
is allowed . Costs to follow the event . And the order appealed
from is set aside with costs .

ILuurm , J .A . : This is an application to set aside a judgmen t
signed. in default of a dispute note and it must be borne in min d
that the judgment has been regularly signed. I note that

MARTIN, J .A .
because the language of the rule in question, No . 9 of Order IN . ,
is very sweeping in its comprehension, and . would, ex facie ,

apply to all judgments, whether they have been entered regu-
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COURT OF larly or irregularly. But I desire, as a matter of precaution, t o
APPEAL

note that I have very considerable doubt whether that rule woul d
1926

	

extend to a case, even if expressed in wide terms of an
March 18 . irregularly signed judgment, in regard to which it never wa s

scovr._, necessary to have an affidavit of merits, the old practice on tha t

LEwis
point being well set out in that admirable book Archbold's Prac-

tice, 13th Ed ., Vol . 2, p. 800, and 1196-7 . The difficulty that
I experience is as to whether or not the language of the rul e
requiring the disclosure of a defence upon the merits extends t o
such a case as we have here which is not one of a liquidate d

demand but one of unliquidated damages and in such a case i t
is obvious to me, at least, that the expression the disclosing of
a defence on the merits (which I pause to say means only on e
of the many defences that might hereafter be set up) whethe r

that language is to be construed in the strict way which it i s
conceded it would have to be construed without regard to a cas e
of liquidated damages . No case has been cited exactly upon
the point and it was in the course of argument that I asked th e

assistance of counsel upon it . I pause here to say that some-

MARTIN, r .A . thing has been said about the affidavit on the merits but ther e
is no doubt about this that the old practice (and in that respect
there has been no change) is well set out in Archbold where h e

says this, p. 800 :
"The affidavit of merits must, in express terms, state that the

defendant has `a good defence to this action upon the merits . ' It may be

made either by the defendant himself or his solicitor or agent, or th e

clerk of the solicitor who has the sole management of the cause, or som e

person who has had such a. connexion with the cause as acquaints him

with its merits, and this must appear on the face of the affidavit . "

Now, there was that latitude allowed in the affidavits Tinde r
the old practice for 100 years and I do not suppose anybody will
say we have become more strict in that regard as time has gon e

by, the contrary, if anything, is the case. Such a defence as
would constitute a defence to an action in negligence in its

primary sense would be contained in two words only today ; they

would be "not guilty" as one sees in the form to be found i n

that most excellent safe guide Bullen & Leake ' s Precedents o f

Pleadings, 8th Ed., at p . 914. So I am of the opinion that i f

the defendant had added these simple words to the otherwise



XXXVII.] BRITISH COLUMBIA REPORTS .

	

245

entirely satisfactory affidavit of merits, "not guilty" (which, of COURT OF
APPEAL

course, means not guilty of the negligence in question) that he

	

—
would have complied with the letter as well as the spirit of the

	

1926

rule which we have under consideration . My doubt is occa- March 18 .

sioned by the fact that unfortunately those words are not there ScovlL

and, after giving the matter my careful consideration, I find

	

v
LEWI S

myself constrained with relu, to take the view that I a m
unable to differ from the conclusion which I understand m y

brothers have all reached that it would not be safe to depar t
from the letter of this rule . Such being the case, I cannot find,
in the absence of those words, there has been that express dis -
closure

	

3zA$TI `' a .A .

(however briefly it might, in my opinion, have bee n

sufficiently set up) in the material before us and, therefore, the
learned judge should not properly have made the order that he
did make.

GALLIUER, J.A . : I find myself unable to bring this case

within the provisions and language of Order IX ., r . 9. I was

somewhat impressed by Mr. MacImies 's ingenious presentation
of this, as distinguishing this ease for damages from the ordinary

ease of an account or a promissory note : but we have got to
imply or infer something that is not actually before us and tha t

so far as we can see, or rather we cannot say it was before the

judge from whose order the appeal is taken . It may be in such

a case that had that been made clear to us, we could have main-

tained Mr . Mclnnes ' s position. I find myself, after all the
argument that has been addressed to us, unable to say wha t

would be the defence that would be put forward and whethe r

any defence has been alleged at all, apart from the allegation i n

the affidavit that the solicitor has satisfied himself by enquir y
and by considering the matter and by looking at the authoritie s
that the defendant has a good defence. But it is not disclosed

and if the judge below is in the same position as I am now, it is

not disclosed to him .

McPnILLIPS, J.A . : In my opinion the appeal should b e

allowed. Unquestionably the whole weight of authority sup -

ports the submission of the insufficiency, as I would call it under

the rule, of the affidavit in this particular case . At the outset

GALLIHER,
J.A.

CPHILLIPS,
J.A .
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COURT OF I was of that opinion, and with every deference to the argumentAPPEAL
of Mr . Maclnnes, I cannot change it . The affidavit is clearly

1926

	

insufficient . In the present case the defendant does not mak e
march 1s . the affidavit to support the application. That, in itself, throws

scowl. great discredit upon the application made . There is no sugges-

LEwls.
tion that the defendant himself could not make the affidavit .
Was he ill or was he out of the country ? No evidence upon thi s
point whatever. The solicitor makes the affidavit and in a very '
roundabout and inconclusive manner says that there is a defenc e
upon the merits but that is not sufficient, the grounds of th e
defence must be stated . Now there was a suggestion thrown
out that possibly where the action was one of tort which this is ,
it was upon a different basis to that of an action based upon
liquidated damages . I will refer to a case which s pews there
is nothing in this suggestion. A great number of cases have
been cited by Mr . Macdonald which were pertinent and certainl y
unanswerable in my opinion, but I just take one not cited by
Mr . Macdonald . This case is one of Watt v . Barnett (1878) ,
3 Q.B.D. 183, and the judgment of two very eminent judges ,

'''Chief Justice Cockburn and Mr . Justice Mellor . The applica-
tion was to set aside a judgment that had been signed agains t
the defendant Barnett. It appeared that he had been sued with
four other persons for tort alleged to have been committed by
them as directors of a company, and a substitutional order fo r
service was obtained. Barnett said that he never had any
knowledge of the writ at all .

The case looks like a very hard case, but judgment wen t
against him nevertheless for default of appearance . And the
learned counsel acting for him, Mr . Rolland, at p . 184, con -
tended that the order for substitutional service was not conclu-
sive if it were shewn that notice of the proceedings never, in fact ,
reached the defendant and he was entitled to have the judgment
set aside unconditionally . Mr. lIerschell, who was later Lord
Chancellor of England, contended that the judgment bein g
regular could not be set aside, or at any rate should not be se t
aside unless the affidavit satisfied the Court that the defendan t
had merits and had no notice of the proceedings .

Now, in this case unquestionably the affidavit does not satis-
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factorily establish that the defendant has a meritorious defence.

The affidavit is so incomplete and so illusory in its language, I

quote some of the statements therein. "That after going into

the facts of this case fully with my client," the facts were w e

cannot tell what, "I verily believe and have so advised in m y
capacity as a solicitor that he has a good defence to this action
upon the merits ." We are not given the slightest hint of what

the grounds are. Chief Justice Cockburn in this ease 1 hav e

before me, Watt v . Barnett, supra, said (pp. 185-6) :
"Before letting the defendant in to defend [and that is what Mr.

Machines is urging upon behalf of his client] we must consider whethe r

he gives us any grounds for thinking that the has a substantial case whic h

he desires to try . If he does not we are not bound to set aside a judgment

which we may think ought in the interests of justice to stand ."

:N-ow, in the interests of justice, this judgment should stand .

Where the defendant or a plaintiff has a judgment in his favou r

that is a very solemn and important matter in the administra-
tion of justice and it is a matter of grave concern to conic in and
set aside that judgment and the Court is not entitled to set a
judgment aside upon mere caprice . A judgment can only be
displaced upon disclosed defence and the defence should appea r

to be a reasonable one. _low can a Court apply its mind to a
defence which is kept within the mind of the solicitor? It is ,
clearly, a perfectly untenable proposition to advance and furthe r
is against the positive languee, of the rule. This Court is no t
entitled to change the law according to whim or fancy and I
think that is what is being asked today . We are asked to
assume there is a defence where no defence is disclosed .

There was no material before the learned judge which woul d

entitle him to exercise a judicial discretion. The order made
was wholly without jurisdiction when you consider the wan t
of material .

MACDONALD, J .A . : While I regret the insufficiency of th e
affidavit, I am clear on the construction of the rule, and on th e
authorities that the appeal must be allowed .

Appeal allowed .

Solicitors for appellant : Macdonald cC Laird .

Solicitor for respondent : P. S . Marsden .

M CPII ILLIPS ,
J .A .

MACDONALD ,
J .A .
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REX v. SMITH .

Criminal lace—Keeping common gaming-house—User of store for be t
Betting on races in, Mexico—Evidence—4('on )eion— ;i-i al —

CriminalCode, Secs . 227(d), 228, 235(2) and 986 .

On appeal from the conviction of an accused as keeper of a common

betting house, the question for the Court is whether in its opinio n

there was evidence before the magistrate which would justify him i n

drawing the inferences of fact that he has drawn, and if there is suc h

evidence the conviction should be upheld (MCPHILLIPS, J.A . dissenting,

being of opinion that conviction unreasonable upon the evidenc e
adduced) .

APPEAL by accused from a conviction by the police magis -
trate at Victoria on a charge that he was unlawfully the keepe r
of a disorderly house, to wit, a common betting-house located at
627 Pandora Avenue . The accused's premises were ostensibly
a plumber's shop. On the 15th of January, 1926, the chief o f
police watched the door of the premises and saw that when an y
one went to the door accused unlocked the door, let them in and
then locked it again . On the following day in the afternoo n
the chief of police and two officers, with a search warrant, went
to the premises, tried the door, and it was locked . The chief
saw accused within and through the window sheaved him th e
warrant and, instead of coming to the door, the accused went t o
a room at the back, and as he did so tore up certain papers .

Statement Shortly after he came back and opened the door . The police
found jockey sheets of racing in Tia Juana, Mexico, called
"over nights" and day sheets, two newspapers, one being th e
"Tribune" of San Diego, California, containing accounts of th e
racing at Tia Juana, a manual containing a chart of the per-

formances of horses, a telegram code and a telegram from San
Diego with reference to the horse racing. On this evidence th e
premises were found to be a common betting-house of which th e
accused was the keeper and he was fined $100. The accused
applied for leave to appeal upon certain grounds of mixed law
and fact.

The appeal was argued at Vancouver on the 5th and 8th of

COURT OF
APPEA L

192 6

March S .

v .
SMITII
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March, 1926, before MARTIN, GA.L LIIIEU, MCPIIILLIPS and

MACDONALD, M.A .

Clearihue, for appellant : Any betting that took place on

the premises was private betting and it is taken out of section s

227 and 228 of the Code by section 235(2) . The betting is on

the odds given at the track at Tia Juana. As to the papers

found on the place these can all be obtained at any time at th e
cigar stores : see Rex v. Jung Lee (1913), 22 Can. C .C . 63 ;
Rex v. Cow Bill (1920), 33 Can. C.C . 401 ; Rex v. Cover t

(1916), 28 Can . C.C. 25 ; Rex v. Richardson (1924), 42 Can .

C.C. 142 ; Rex v. Scllama; Rex v. Abramovitch (1914), 11 2

L.T. 480 at p . 482. It is necessary to prove that betting takes
place as a business ; isolated eases are not sufficient. There
must be proof of general resort to a place : see M'Connell,

Brennan, Respondent (1908), 2 I .R. 411 ; Reg. v. Davies

(1897), 2 Q.B. 199 ; Jayes v . Harris (1908), 21 Cox, C.C .
639 ; Rex v. Hynes (1919), 31 Can . C.C. 293 at p . 297 ; Rex

v. McKay (1919), 46 O.L.R. 125 .
C. L. McAlpine, for the Crown : Section 227(d) defines a

common betting-house . Evidence of delay in giving entry an d
the tearing of papers is sufficient to make out a case under sectio n
986 : see Rex v . Sillers (1922), 37 Can. C.C. 94 ; Rex v. Small-

piece (1904), 7 Can . C.C. 556 ; Rex v. Albert Deaville (1903) ,
1 K.B. 468 ; Rex v. Coy (1925), 36 B .C. 34 ; Rex v. Pidgeon
(1926), post, p. 309 . The decision of the magistrate should no t
be disturbed : see Rex v. Riddell (1912), 4 D.L.R. 662 ; Rex v .

De Bruge (1924), 4 D.L.R. 496 ; Rex v. Berger (1925), 2

D.L.R. 237 ; Rex v. Pere/li no (1924), 34 B .C. 142 .
Clearihue, replied .

MARTIN, J.A . : The Court is of the opinion, that is to say th e

majority of the Court, that this appeal should be dismissed in
that the motion for leave to appeal should be refused. It really
comes down to the question as to whether or no we think that

MARTIN, J .A.
there is evidence before the magistrate which would justify him
drawing the inferences of fact that he has drawn . If there i s
that evidence there can be no doubt the conviction should be
upheld. This matter was considered by this Court in Rex v .

COURT OF
APPEAL

192 6

March S .

RE X
V .

SMIT H

Argument
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COURT OF Berdino (1924), 34 B .C. 142, and there we adopted the viewAPPEA L
— of the King's Bench Division in Pasquier v. Neale (1902), 2
1926

	

K.B. 287. In Rex v. Berdino, supra, at p. 145, we said, in
March s . adopting the language in Pasquier v . Neale, that :

REx

	

"'It is impossible for us to say that a magistrate is not at liberty to

v

	

draw inferences of fact unless they can be conclusively proved to be true

`?MITII

	

inferences,' "

and it is impossible to say that herein there was no evidence t o
support the view which the magistrate took . T ow, our Code say s
in section 1014, that before we set aside the verdict of a jury ,
which also includes the conviction of a magistrate, we must be

MARTIN, J .A.
"of opinion . . . that it is unreasonable or cannot be sup-
ported, having regard to the evidence ." We feel we are unabl e
to go that far because there was evidence upon which he coul d
take the view that he has communicated to us in the report h e
has given us, pursuant to the statute, and the conviction and th e
reasons therein stated .

GALLIIIER,
J.A. GALLIr1ER, J .A . : I agree .

McPnur.r.rl's, J .A . : I would allow the appeal. In my
opinion the evidence adduced before the magistrate was wholl y

insufficient to support the conviction . It is a conviction very

serious in its nature when it is considered that it affects a work-
ing journeyman plumber occupying a reputable position in th e
community, having as customers men of standing and reputa-

tion. The evidence is very scant indeed, in truth insufficient
to establish that he was the keeper of a common gaming-house.
Now, there was no evidence whatever that in the premise s

MCPHILLIPS ,
J .A . gaining or betting was going on, none whatever . The mere

fact that there were newspapers and records of past hors e
racing, in my opinion, proves nothing. It would be indeed
perilous if a reputable citizen be found guilty of a crime upo n
such meagre evidence .

There might be, as I suppose there was, in the eyes of th e

police, suspicious circumstances, but suspicious circumstance s
do not constitute proof, and it certainly would be intolerabl e
that circumstances which may as well comport with innocenc e
should be deemed to be circumstances proving guilt and that is
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all I can say these facts have indicated . Now, we have had the

cases cited by Mr. Clearihue of Lord Reading's view, Lord

Alverstone's view, Mr. Justice Meredith's view, all accentuatin g

that feature of our jurisprudence that the case must be made out ,

the onus prolarrdi, is upon the Crown ; it never shifts. And

that an isolated instance like this of going into these premise s

would constitute a crime does not comport with my view of th e

law. It is quite permissible for people to bet upon these races
at Tia Juana . Some people seem to think the mere fact a

person bets constitutes him a criminal. Certainly that is not

the law. There is nothing in betting that is against the mora l

law ; the statute law, it is true, intervenes but the statutor y
crime must be proved in all its ingredients . The attempt is o n

this very shadowy evidence to make out that the accused was the
keeper of a disorderly house—a common gaming -house . I have
no hesitation whatever in saying that the conviction was mani-

festly unreasonable . It is wholly unsupported by the evidence
which is necessary in such cases and the benefit of the doubt, i f
we are driven that far, should unquestionably be given to th e
defendant . So upon two grounds the appeal should be allowed ;

on the ground of not proven, or if there was some evidence that
evidence was wholly insufficient and there was a doubt and hi s
explanation might be true . Even if the magistrate disagrees
with the explanation if reasonably it might be true that woul d

not entitle him to convict and if this Court disbelieved his
explanation likewise that would not entitle the sustaining of th e
conviction . I would, therefore, quash the conviction and allow
the appeal .

Appeal dismissed, 'McPhillips, J .A. dissenting .

Solicitors for appellant : Clearihue cG Stealth .

Solicitor for respondent : J. TV . Dixie .
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MCPHILLIPS,
J .A .

MACDONALD, J .A . : I agree with the judgment of MARTIN, MACDONALD ,
J .A.J.A.
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CORPORATION OF THE DISTRICT OF MAPL E
RIDGE v. WESTERN POWER COMPANY O F

CANADA, LIMITED.
March 2 .
	 Municipal lai–Contract—Construction—Supply of electricity to munici-
Cotucon :xarron

	

pality—Erection of poles and right of way through municfpality
OF MAPLE

	

By-law—Submission to electors .
RIDGE

v .
WESTER; The defendant Company entered into a contract with the plaintiff

POWER

	

Municipality for the supply of electricity and in pursuance thereof a
COMPANY of

	

by-law was passed by the Municipality conferring upon the Compan y
CANADA

the right to sell electricity within the Municipality ; the right to erec t

steel towers along Dewdney Road and to string wires thereon for

transmitting electricity through and beyond the Municipality ; and the

right to erect poles and string wires within the Municipality for the

purpose of providing electricity within the Municipality . The Com-

pany proposed to erect a line of poles in duplication of the steel

towers along Dewdney Road for transmission of electricity through

and beyond the Municipality and the Board of Works of the Munici-

pality charged with the duty of approval and supervision approved

of the location of the new line and the Company proceeded with th e

erection of the poles pending the submission of a new by-law to th e

electors granting leave to erect the new line, but the by-law faile d

to pass . The Company then refused to make certain electrical con-

nections between inhabitants of the Municipality and its main lines .

The Municipality obtained judgment in an action for removal of th e

new poles on Dewdney Road and for a declaration that the Company

is bound to make the necessary connections between the power line s

and the inhabitants .

Held, on appeal, affirming the decision of MACDONASA J . . that the con -

tract properly construed did not permit the erection of the duplicat e

line of poles on Dewdney Road and the second by-law having been

rejected by the electors the poles should be removed .

A clause of the contract required that the Company should make the

necessary connection between the customer's installation and th e

Company's power line provided such installation were located withi n

half a mile of the power line .

Held, that the distance is to be measured in a straight line and not
along the highways.

A PPEAL by defendant Company from the decision of Mac -

statement DONALD, J. of the 5th of October, 1925, in an action for a
declaratory judgment with respect to the terms of a certai n
contract entered into between the plaintiff and the Wester n

COURT OF
APPEAL

1926
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Power Company of Canada, Limited, in 1910 . The defendant

Company as assignee acquired all the benefits of the Wester n

Power Company of Canada, Limited, under the contract an d

assumed the liabilities thereunder . The original company con -

COURT OF
APPEA L

192 6

March 2 .

structed a transmission wire through the Municipality for the
Com,oRnrlon

purpose of supplying other manic ipalities beyond ; and also of MAPL E

other wires for distributing electricity for industrial and lighting

	

RIDiI:

purposes for the inhabitants . Clauses 1, 2, 3 and 4 of the 1910 \ STIR\
POWER

agreement were as follow :

	

COMPANY O F
CAN AD A

"(I) The Corporation hereby grants unto the Company, its successor s

and assigns, right and privilege to sell electric light, and electric curren t

for lighting, heating, power, industrial and other purposes incidenta l

thereto within the Corporate limits of the Municipality of Maple Ridge .

"(2) The Company may construct, erect and maintain, and there is

hereby granted to the said Company under and subject to the terms, con-

ditions and covenants herein set forth, the right, power and privilege t o

construct, erect and maintain steel towers along that portion of the roa d

or highway known as the Dewdney Road to the Laity Road, thence westerl y

along the centre section line road to the westerly boundary of the Munici-

pality, for the purpose of carrying its transmission wires in . through and

beyond the said Municipality.

"(3) The Company may construct, erect and maintain, and there i s

hereby granted to the said Company under and subject to the terms, con- Statemen t

ditions and covenants herein set forth the right, power and privilege t o

construct, erect and maintain poles, standards, crossarms, brackets an d

their several attachments, and to string and operate a line or lines of wire s

along all streets, and across or under any public highway or bridge withi n

the limits of the Municipality of Maple Ridge, and to do all things whic h

may be necessary in the operating and supplying of ele ctric current for

lighting, industrial, power and heating purposes .

"(4) The design and location of all steel towers and the location of th e

poles erected within the Municipality of Maple Ridg, shell be such as shal l

first be approved by the Board of works of tls -aid n lunieipality, which

approval shall not be unreasonably withheld, and all of the said work shall

be performed to the reasonable satisfaction of the Board of Works of th e

Corporation . "

In 1924 the defendant Company sought to extend its system
especially beyond the Municipality and sought to use th e
Dewdney Road for further transmission wires and in order t o
do this they commenced putting up a further line of poles fo r
carrying the transmission wires. The question then arose as t o
whether under the agreement the consent of the council or it s
board of works was sufficient but the Municipality through it s
solicitor concluded a by-law was required . But on a by-law
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COURT OF being submitted to the Municipality it was defeated . Leave
APPEAL

then being refused the defendant Company refused to suppl y
1926 power to certain property holders within the Municipality . The

March 2 . learned trial judge ordered that the defendant Company should

coIPORATioN
supply the individuals within the Municipality who require d

OF MAPLE electricity and that the new poles on Dewdney Road should b e
RIDGE

	

v.

	

taken down.
`vESTI R N

	

powER

	

The appeal was argued at Victoria on the 8th and 11th o f
Con A Y OF January, 1.926 before -MACDO ALD, C .J.A., MARTIN, GALLIHER,

CANAD A

Argument

McPun,nips and AACDONALD, JJ.A .

J. deB. Parris, K .C. (Riddell, with him), for appel-
lant : There is in fact one. through or transmission wire on
the wooden poles . The plans shew that they were goin g
to carry a through line on the new poles . Clause 3 of
the agreement is in our favour and gives the authority
required : see Ilalsbury's Laws of England, Vol .. 10, pp .
459-460, par . 803 ; Gwynne v. Jluddock (1808), 14 Ves .
488 at p. 490 ; reddendo singula singulis applies . The words
of a deed should be construed in favour of the grantee :
see Halsbury's Laws of England, Vol . 10, p. 440, par. 778 ;
Beal 's Cardinal Rules of Legal Interpretation, 3rd Ed ., pp. 18 6
and 188 ; Neill v. Duke of Devonshire (1882), 8 App. Cas. 13 5
at p . 149. The subsequent conduct of the parties may be con-
sidered in c .yj lenation of an ambiguity : see Doe dean. Pearson
v. Ries (1832), 8 Bing. 1.78 at p . 181 . We have the right under
clause 4 to put the poles up . Consent was given by the counci l
before the by-law was defeated : see 11ouflet v . Cole (1872) ,
L.R. S Ex. 32 .

Mayers, for respondent : The council had no power to approv e
the pole line . There were two main objects : (a) the Company
wanted a through line ; (h) the \Innicipalii,y wanted light and
power within the Municipality . The Company refused to supply
outside the. lines of the Municipality as provided for in the
original agreement . the construction of a contract is a matter
of law and in ease of a mistake they are not entitled to equit-
able relief : see Directors, cue ., of the Midland Great Western
Railway of Ireland v . Johnson (1858), 6 H .L. Cas. 798 at p .
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811. The only authority for using the highway is in the con- COURT Or
APPEA L

tract : see Grand Trunk Pacific Railway v . Fort William Land

	

—

Investment Company (1912), A.C. 224. It is clear that if the

	

192 6

by-law did not pass nothing was granted . They refuse to carry March 2 .

out one portion of the contract and try to enforce another : see CoRPor.ATIO N
Jureidini v. National British and Irish Millers Insurance Corn- or MAPL E

RIDGEpiny, Limited (1915), A.C. 499 at p . 503 .

	

v .

Riddell, replied .

	

WESTER N
POWE R

COMPANY OF
Cur. adv. volt .

	

CANADA

2nd March, 1926 .

MACDONALD, C.J.A . : The questions in appeal are limited t o
two, which are both questions of construction of a by-law passe d
by the respondent with the assent of the ratepayers of the
Municipality. The by-law is marked as Exhibit 2 in these
proceedings. It is a by-law conferring upon the appellant privi-
leges which the Council of the Municipality alone had no powe r
to grant. The first clause of the by-law grants to the appellant
the right to sell electricity within the Municipality ; the second
the right to erect steel towers along the 1)ewdney Road and t o
string wires thereon for the purpose of transmitting electricit y
through and beyond the Municipality ; while the third, which
is the one to be construed, as I read it, gives the appellant powe r
to erect poles and string wires within the Municipality for the MACDONALD ,

purpose of utilizingg the privileges grante d ritiilegesbgranted by the first clause .

	

C.J .A .

The appellant proposes to erect a line of poles in duplicatio n
of the said steel towers on the Dewdney Road and propose to
string wires thereon for the transmission of electricity throug h
and beyond the Municipality . In my opinion the by-la w
properly construed does not permit of this being done . There i s
no ambiguity I think in clause three . Reading it with the pre -
ceding clauses its meaning is not open to doubt .

The preamble of the by-law was relied upon by appellant' s
counsel a s assisting in the interpretation of clause 3, but sinc e
the clause is not ambiguous the preamble does not assist us . But
assuming otherwise, the parties had two distinct things in min d
when the by-law was drafted—transmission of electricit y
through and beyond the Municipality for use in other munici-
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COURT of palities for which the respondent gave the appellant the right of
APPEAL

way ; and secondly, the selling of electricity within the Munici -
1926

	

pality, the privilege of which was granted to the appellant . The
March 2 . preamble compendiously covers both and therefore there is n o

CORPORATION necessary implication such as was contended for .

O RIDCE'E

	

The appellant induced the respondent to submit a new by-la w
r .

	

to the electors, granting leave to the appellant to erect this ne w
WESTERN

POWER transmission line, and pending the fulfilment of the formalities
COMPANY or required for the passing of such by-law, the plaintiff's board o f

CANADA

works, the body charged with the duty of approval, supervisio n
and location of poles on the respondent's roads and streets ,
approved of the location of the poles for this new line . The
by-law, however, failed to pass, yet the appellant says that ,
having obtained such approval, it has the right to erect this pol e
line even if it has no power to transmit electricity through an d
beyond the municipal limits, and that therefore the injunction
is premature. This contention wholly ignores the manifes t
intention of all parties which was, I think, that the approval

MACCDO NALD, should be acted upon only in the event of the electors approvin g
the new by-law.

The other ground of appeal is also one of construction of th e
by-law. By clause 10 the appellant was required to make, free
of charge to its customer the necessary connection between th e
customer's installation and the Company's line provided such
installation were located within half a mile of a named point.
One Pullen demanded such connection and was refused it o n
the ground that, though the distance between his house and th e
named point was less than half a mile measured in a straight
line, yet it was slightly over that distance when measured alon g
the highway. In my opinion the distance is to be measured in
a straight line .

I would therefore dismiss the appeal .

MARTIN, J.A . : Several questions are raised upon this appea l
and I shall first consider that relating to the construction of th e

MART

	

A
agreement of 22nd December, 1910, which should be viewed a s
a whole and upon a reasonable business basis in the light of th e
surrounding circumstances. Counsel put forward their views
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elaborately thereupon, and after giving It careful consideration COURT of
APPEAL

I think the learned judge below gave it the right construction,

	

—

viz ., in brief, that par. 2 relates to the transmission of electric

	

192 6

current through the municipality on steel towers and par . 3 to march 2 .

the distribution of it by poles within the Municipality .

	

CORPORATIO N

Then, second, as to what rights, if any, were acquired by the Or MAPL E

resolution of the plaintiff passed at a council meeting on 20th

	

v,

December, 1924, which resolution in the shape of a proposed 11=
by-law and accompanying agreement was submitted to the elec- CoiPANY of

tors of the municipality on the 17th of January, 1925, and
CANADA

rejected by them, in consequence of which, it is submitted b y
the plaintiff, no rights were acquired by defendant under th e
said resolution because it was conditional upon the passing of

the by-law and therefore fell with it . This raises a question of

fact upon a matter of contract, not legislation, between the
parties which therefore is open to investigation upon the evidenc e
before us, and after having carefully read all the evidenc e
before us I am of opinion that the resolution was conditiona l

upon the approval of the electors of the proposed new arrange-
ment as a whole which being refused the resolution becam e
ineffective.

	

MARTI\,

	

J .A .

Then, third, as to the method of measurement of the distance

of one half mile within which the defendant is ordered to make
electrical connection with the house of one Pullen, as bein g
"located within one half a mile of the Canadian Pacific Rail -

way depot in . . . «'honnock," under the said agreement of

22nd December, 1910 . Is the measurement to be by straigh t

line or by the road ? which latter would exclude the obligatio n
to connect . It is admitted that the general rule, as laid down
by the unanimous decision of the Exchequer Chamber in th e

leading case of JIouflet v . Cole (1872), L .R. 8 Ex. 32, after a
review of many decisions, is that the distance is to be measured
in a straight line : the language there was in effect identica l

with that at Bar, being "within the distance of one half of a

mile of the said premises called the Lord Holland," a publi c
house : the Court adopted the language of Crompton, J . in Lak e
v. Butler (1855), 5 El. & BI . 92 at p . 99, thus, p . 34 :

"If this question were quite new, the convenience would be all i n
favour of construing the distance as that measured in a straight line,

17
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`VESTER V
POWER

	

It was submitted that the circumstances of this case would
Co

C L
arPA

A.L O
SV

<
r

of justify us in departing from this long established rule but I am
unable to take that view of them : if measurements are to b e
determined by roads which are subject to alteration the con-
tractual obligation would likewise alter and this is eminently a
case where there should be no room for difficulty of that kind,
but on the contrary that the object noted in the following expres-
sions in the ]Iouflet case should be attained, p . 34 :

"We do not . . . . think that there is any sound distinction between
statutes and contracts in this respect . In each the object is to substitute
a certain distance, capable of easy determination, for a reasonable dis -
tance, which being uncertain, would be a trap for litigation .
And the object of the draftsman who prepares either an Act o f

MIARIIiv, J • A • Parliament or a contract, where it is necessary to specify a distance ,
ought to be to use words that give a fixed and easily ascertainable guide . "

This Court, indeed, has already recently adopted that rul e
in a criminal case arising out of the Summary Convictions Act ,
Rex v. Molt [(1925), 36 B.C . 391] ; (1926), 1 W.W.R. 47
wherein we decided (though the report does not bring out th e
point clearly) that the distance of the sittings of the "neares t
County Court from the place where the cause of the information
or complaint arose" should be determined by measuring in a
straight line to the nearest town (Cumberland) wherein th e
Court sat and not by highways or railways which afforded mor e
convenient speedy communication with another though mor e
distant town (Yanaimo, the County town) as well as othe r
advantages in the way of greater facilities for trial .

Two other minor questions were raised but their weight doe s
not require particular consideration, and so upon the whol e
case I am of opinion that the appeal should be dismissed .

GALLTIIER, J .A . : I agree in the findings of the learned tria l
GALLIHER,

J .A .

	

judge .

COURT OF and the words would be, to say the least, capable of bearing that con -
APPEAL struction . In common language, if you ask how far it is from one plac e

1926

	

to another, the answer often is, `Do you mean by the road or by th e
fields, or as the crow flies?' "

march 2.

	

And the Court added, p. 36 :

CORPORATION "One other point is to be disposed oWe think, in measuring the

of MAPLE distance it should be taken from the nearest point of the one house t o
RIDGE

	

the nearest point of the other, without regard to where the doors ar e
v .

	

situated ."
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MCPnILLIPS, J .A. : In my opinion the learned trial judge,

MACDONALD, J., arrived at a right conclusion and this appeal

should be dismissed. The learned trial judge, in a very careful

and complete way, in his reasons for judgment, canvasses th e

facts and referred to the relevant authorities . I have little t o

add. The evidence, in the main, consists of documentary evi-

dence. The agreements called for legal construction and I a m

in agreement with the construction arrived at by the learne d

trial judge. In so saying though, it cannot be gainsaid tha t

there is some room for a variance of opinion save upon th e
closest reasoning. What is the position though when contract s
are insisted upon to confer a power or right to do certain things ,
especially in the nature of a franchise? If there be ambiguity

the contracts will be ineffectual and that is the present case .
In Elderslie Steamship Company v . Borthrcicl (1905), A.C.
93, Lord Macnaghten, at p . 96 said : "In such a case as this an
ambiguous document is no protection . " In respect to the high
power transmission line, that is covered by the right of way fo r
the towers and the carrying of the necessary wires thereon.

There is a clear line of demarcation between the two rights o r

powers . They are in no way merged . The supply of electrical

energy and distribution thereof must be confined to th e

boundaries of the Municipality . The learned counsel for th e

respondent, lr. Mayers, strongly urged at this Bar that "trans-

mission" meant the carrying of the through electrical energy an d

that "distribution" meant the local user of electric light an d

power and with this submission I entirely agree .

It is apparent, upon a close study that what was provided fo r

was the transmission of the high power electric energy upon

and along wires stretched upon the steel towers whilst th e

wooden poles would be confined to the local distribution syste m

in the Municipality .

The learned counsel for the appellant, Mr . Farris, in a very

persuasive way endeavoured to contend to the contrary and lai d

great stress on what might be viewed as the logical result of al l

that had been agreed to and set forth in the documentary evi-

dence and that it was illogical to so hold . In this connection,

259
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COURT OF I would refer to what Lord Halsbury said in Quinn v. LeathemAPPEAL
(1901), A.C. 495 at p . 506 :

1926

	

"Such a mode of reasoning assumes that the law is necessarily a logica l

March 2 . code, whereas every lawyer must acknowledge that the law is not alway s

logical at all . "

CORPORATION I cannot refrain, though, from saying that the constructio n
OF MAPL E

RIDGE the learned counsel for the appellant endeavoured to put upo n

WESTERN the powers conferred would enure to the advantage of inhabitant s
POWER outside the Municipality and I cannot see that there would be ,

COMPANY OF
CANADA in the public interest, any advantage, but on the contrary, incon-

venience to not admit of electric energy for distribution withou t
the Municipality being carried upon the wooden pole lin e
primarily carrying the electric energy for distribution withi n
the Municipality . However, that which would be a convenienc e
and local benefit cannot prevail over the letter as contained i n
the by-laws and agreements . In Directors, &c., of the Midland

Great Western Railway of Ireland v . Johnson (1858), 6 H.L.
Cas. 798 at p . 811, Lord Chelmsford said :

"The construction of a contract is clearly matter of law ; and if a party

acts upon a mistaken view of his rights under a contract, he is no mor e

entitled to relief in equity than he would he in law . "
MCPHILLIPS,

J .A .

	

I would also refer to what Mr. Baron Parke said in Shore v.

Wilson (1839), 9 Cl. & F. 355 at pp . 556-7 :
"From the context of the instrument, and from these two description s

of evidence, with such circumstances as by law the Court, without evidence ,

may of itself notice, it is its duty to construe and apply the words of

that instrument ; and no extrinsic evidence of the intention of the party

to the deed, from his declarations, whether at the time o r

his executing the instrument, or before or after that time, i s

admissible ; the duty of the Court being to declare the meaning of wha t

is written in the instrument, not of what was intended to have bee n
written. The excepted cases in which such evidence is admissible, if,

indeed, there be more than one excepted case (that is, where there ar e

two subjects, or two objects, both described in the instrument, and each

equally agreeing with it), having no bearing whatever on the present
question . "

In my opinion, it was vital that the approval of the ratepayer s
should be had for the appellant to be vested with the power s
contended for upon this appeal and that approval was denied .
The resolution passed by the Municipality cannot, in my opin-

ion, be invoked as conferring any more extensive powers. It
reasonably must be confined to the electrical transmission of
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high voltage to be carried in the steel towers . There is this COURT OF

APPEAL
further fact, the appellant itself would not appear to have con-
sidered the resolution, as being effective to accomplish the eon-

	

1926

tended for powers, as no steps were taken following the passage march 2 .

thereof, evidently awaiting the passage of the by-law, which was CouronATro x

submitted to the ratepayers . This is some evidence of the eon- °T
11

MAPLE

struction put upon the resolution by the appellant . It would

	

v .
ZDGE

appear to me to be incontrovertible that it was all along well Ipo'Er
understood that the powers contended for by the appellant, and COMPANY or

the carrying out of which were outlined in the plans, should
CAVAD A

depend upon the approval of the ratepayers and that the Munici-
pality never intended in all that was done to grant these power s
independent of the approval of the ratepayers whether or not

the Municipality had the power to grant the powers without such

approval and there would not appear to be any evidence to

support any such contention . Further it is patent that the

whole trend of the proceedings had and taken indicates that any

such powers would be exercisable only upon the assent of th e

ratepayers . That being the case, it is quite impossible for the

appellant now to contend to the contrary . In this connection, I mc,im,LZPS ,

would refer to what Lord Shaw, in delivering the judgment of

	

J .A .

their Lordships, said at p . 229 in Grand Trunk; Pacific Railway

v. Fort William Land Investment Company (1912), A.C. 224 :
"On the other hand, their Lordships are unable to give any countenanc e

to the proposition that an order thus i rononnced . subject to a condition

in itself neither unnatural nor on l (, e., [ 'Me, but erroneously inferred to

be within the Board's powers, should he heated by the method of strikin g

the condition out and leaving the order as an unconditional order to

stand . Nobody meant that ."

Here the contention is now advanced that nevertheless th e

powers contended for by the appellant have been snfficintly

authorized and within the authority of the Municipality quit e

independent of the a ssent of the ratepayers upon the construc-

tion of the agreement- and particularly the resolution of th e
Council of the Municipality . With this contention I canno t

agree. The projected plans and operations outlined to th e
Municipality and agreed upon were conditional upon the assent
of the ratepayers and the ratepayers failing by vote to approve
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1926

March 2 .

of the contemplated works—all that was done—falls, by reason
of that non-assent.

I would dismiss the appeal.

CORPORATIoN MACDONTALD, J .A. : I have very little to add to the reasons fo r
OFMAPLE judgment of the learned trial judge on the construction of the

RIDGE
v .

	

agreement and the obligation to make the necessary connection s
WESTERN between the power line and the residence of F . E. Pullen. On

COMPANY of the latter point I do not think we are obliged as suggested t o
CANADA

place the strained construction on the agreement that because i t

was not established that Pullen had an installation on hi s
premises he is therefore out of Court .

As to the interpretation of the agreement, I do not think it i s
necessary to resort to canons of construction . The second clause
confers the right to construct, erect and maintain steel tower s
along the Dewdney Road for the purpose of carrying its trans -
mission wires through and beyond the Municipality for what
may be called, through traffic. Clause 3 refers to the supply of
electrical energy within the Municipality . The word "'poles"

MACDONALD, is used in clause 3 and omitted in clause 2 . The agreement
J .A. taken as a whole supports this construction . Nor do I think

that because in one instance (even if in a few instances) pole s
were permitted to carry lines conveying power outside of the
Municipality, that fact can be taken as an aid in construing th e
agreement on the principle that acts done under it may b e
regarded, as stated by Tindal, ("J ., in Doe dem. Pearson v. Ries
(1832), 8 Bing. 178 at p. 181, "as a clue to the intention of
the parties ." That rule should only be resorted to if the wording
of the contract is ambiguous . Even if ambiguity is granted ,
this alleged acquiescence in a very limited way, possibly fo r
convenience, or through oversight, should have little weight .

I cannot agree either with appellant's submission that whil e
it can be enjoined from stringing wires intended to go beyon d
the Municipality it connot be restrained from beginning th e
work by the erection of poles on which wires would later b e
placed . The appellant is restrained from erecting poles "fo r
the purpose of stringing thereon wires for transmitting electrica l
energy beyond the limits of the plaintiff's Municipality ."
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If, of course, they erect them for local purposes the order COURT OF
APPEAL

would not be effective .

	

It is clearly within the jurisdiction of —

the Court, once the work is begun for an admitted purpose not 192 6

permitted by the agreement to make such an order . March 2.

approval which could be given under the agreement of 191 0

would be either for the design and location of steel towers o r

the location of poles erected within the Municipality, i .e ., poles

for the purpose of distribution within the Municipality . That

is not the resolution contemplated by Exhibit 13 . It relates to

an entirely different situation, one that never material r owing

to the defeat of the by-law . If, of course, the construction

sought to be placed upon the 1910 agreement by the appellan t
should be given effect to, other consideration would arise whic h

need not be considered .
I would dismiss the appeal .

Appeal dismissed.

Solicitor for appellant : V. Lanrsen .

Solicitors for respondent : "layers, Lane di Thomson.

Dealing with the effect of the resolution passed by the CORPORATIO N

respondent giving approval with certain reservations to the plans OF MAPLE
RIDG E

submitted for the construction of a wooden pole line on the

	

v.

Dewdney Road, that approval must now be regarded in the light \} lE S̀ FaN

of the construction placed upon the agreement . The only COMP \ \Y o r
CANADA

MLACDONALD,
,T A .
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COURT °r REX v. CANADIAN ROBERT DOLLAR COMPANY ,APPEAL
LIMITED.

Criminal law—Charge dismissed—Appeal to County Court—Sitting s
nearest place where complaint arose—diode of measuring distance—
R.S.B .C. 1924, Cap . 93, Sec. 114 ; Cap . 245, Sec. 77.

Under section 77 of the Summary Convictions Act an appeal from a con-

viction or order of a justice shall be heard at the sittings of the

County Court which is nearest in a straight line to the place where

the cause of the information or complaint aro.,e . The question of

which is nearest by practical mode of access does not apply .

Rex v. Holt (1925), 36 B .C. 391 followed .

A PPEAL by the Crown from the decision of BARKER, Co . J .
of the 9th of December, 1925, dismissing an appeal from th e
stipendiary magistrate for the County of Nanaimo, who dis-
missed a charge against the Canadian Robert Dollar Company ,
Limited that on the 22nd of June, 1925, near Deep Bay in sai d

county said Company unlawfully and without the written con -
sent of an officer of the forest branch, continued to carry o n
lumbering operations while a fire was burning on the propert y
upon which it was then conducting said lumbering operations .
On the hearing before the County Court judge, counsel for th e
Company raised the objection that the Court had no jurisdictio n
sitting in Cumberland ; that the appeal should have been taken
to the sittings of the Court in Alberni . Section 77 of the Sum-
mary Convictions Act provides that. either party "may appeal to
the County Court, at the sittings thereof which shall be hel d
nearest to the place where the cause of the information or com-
plaint arose ." The evidence disclosed that the site of the fire
in question was in a straight line considerably nearer Albern i
than it was to Cumberland, but that the railway route from th e
site of the fire was shorter and more convenient to Cumberlan d

than it was to Alberni . The following cases were cited : Fan-

chaux v. Georgett (1915), 9 W.W.R . 458 ; 3louflet v. Cole

(1872), 42 L .J., Ex. 8 ; Lake v. Butler (1855), 24 L .J., Q.B .
273 ; The Queen v . The Inhabitants of Saffron Walden (1846) ,

1926

March 2 .

RE X
V .

CANADIA N
ROBERT

DOLLAR Co .

Statement
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15 L.J., M.C. 115 . The County Court judge dismissed the
appeal.

The appeal was argued at Vancouver on the 2nd of March ,

1926, before MARTIN, GALLIIIER, MCPHILLIPS and MAC -

DONALD, JJ.A .

The judgment of the Court was delivered by

MARTIN, J .A . : The Court is of the opinion that it is unneces-
sary to call upon the respondent 's counsel in this case, becaus e
having in view the judgment we gave this morning in the case
of Co,poi(aloft of Maple Ridge v . Western Power Company

of Canada [ante, p. 252 and also the prior decision of thi s
Court in lien N . Molt (1925), 36 B .C. 391, the case is reall y
concluded by our own decisions . In the Maple Ridge case, the

leading case is the one there referred to, Mouflet v. Cole (1872) ,

L.R. 8 Ex. 32, wherein a distinguished Court unanimously
decided, after reviewing decisions on the point, as follows, sum -

marized, for convenience, from the judgment that was hande d

down this morning :
"We do not think that there is any sound distinction between statutes

and contracts in this respect . In each the object is to substitute a certai n

distance, capable of easy determination, for a reasonable distance, which

being uncertain, would be a trap for litigation . And the object of th e

draftsman who prepares an Act of Parliament or a contract, where it is

necessary to specify a distance, ought to be to use words that give a fixed

and easily ascertainable guide . "

That is the rule we adopted this morning as regards civil case s
either under statute or under contract . Then the case of Rex

v. Holt (which is fortunately our decision on the same statut e
that is now before us) says that the same rule is applicable t o
prosecutions of this kind, and we cannot give effect to the sug-
gestion that in criminal cases there might be some other ratio

deeidendi, because in accordance with our decision in Rex v .

Holt that is not the case ; the only submission therein made t o
us (though the report is not as full as it might be) was that th e
usual rule might be displaced because of inconvenience that
might arise from the geographical situation of the country, i .e .,

265
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March 2 .

Judgment

RE X
v .

Wood, for appellant.

	

CANADIAN

ROBERT

J. W . dell . Farris, k .C., for respondent, was not called upon. DOLLAR Co .
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the greater facilities of transportation in favour of Xanaimo .
We rejected that distinction in that ease, and, of course, tha t
being the principle it is incumbent upon us to follow it here .
One might also say in addition that these are not the days when
we would feel disposed, in the light of an era of progression, t o
depart from the old rule of direction "as the crow flies" becaus e
men are now flying as well as crows .

Appeal dismissed .

Solicitor for appellant : H. S. Wood .
Solicitors for respondent : Bourne & DesBrisay .

COUSINEAU v . THE CITY OF VANCOUVER .

1926

		

Negligence--City fire-truck—Collision with automobile—Inevitable acci -
dent .

March 2.

At eight o'clock on the morning of the 26th of June, 1925 . the plaintiff's
CoUSINEAU

	

auto-truck was proceeding northerly along I ingsway . He was sitting
V.

	

on the right of the front seat and the driver on the left, his so nCITY OF
VANcouvER

	

sitting behind them . As they approached 11th Avenue they wer e

just to the right of a train-car going the same way. The tram-ea r

slowed down as it approached the crossing but did not stop on reach-

ing the intersection but proceeded on and then suddenly stopped whe n

about one-third of the way across the intersection . The plaintiff' s

auto-truck, which was then about half way between the tram-car' s

gates, proceeded on and when it had cleared the front of the street-
car and was about half way across the intersection it was struck vio-

lently by a city fire-truck. The plaintiff was seriously injured an d
his son was killed. The fire-truck proceeding easterly along 11th

Avenue to a fire slowed down to a stop on nearing Iiingsway an d
blew its siren . When the street-car stopped the fire-truck proceede d

to cross in front of it near the middle of the intersection and ran int o
the plaintiff's truck . In an action for damages the jury brought in
a verdict of inevitable accident and the action was dismissed .

Held, on appeal, affirming the decision of MACDONALD, J . (MACDONALD ,
C .J .A . dissenting), that there was evidence upon which the verdict
of inevitable accident could be supported and the appeal should b e
dismissed .
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A PPEAL by plaintiff from the decision of MACDONALD, J. and
the verdict of a jury in an action for damages resulting from
a collision of the defendant's fire truck (six tons in weight an d
carrying hose to a fire) with the plaintiff's automobile truck a t
the intersection of Kingsway and 11th Avenue. On the 26th
of June, 192 ;-J, at about 8 a .m. the plaintiff's Ford truck (the
driver being on the right side of the front seat, the plaintiff o n
the left side, with a boy sitting between them, and the plaintiff' s
son, 16 years old sitting behind) was proceeding northerly alon g
Kingsway just behind, and to the right of a street-ear . As the
street-car approached 11th Avenue, it slowed down, as thoug h
about to stop, before reaching the intersection (at this point th e
plaintiff's car being to the right and half way between the tw o
gates of the street-car) . It did not stop but prn(~ ,1_ to go
across the intersection and when the front of the street-car wa s
about six feet from the middle of the intersection it suddenly
stopped. The plaintiff's car proceeded on and when just past
the middle of the intersection was smashed into by the city ' s fire
truck coming from the left and across the front of the street-car .
The fire-truck had been proceeding along 11th Avenue easterl y
to a fire and when nearing Kingsway its siren was going . On
seeing the street-car it slowed down substantially to a stop an d
when the street-car stopped on nearing the middle of the inter -
section the fire-truck proc,~dh d to pass in front of it intendin g
to connect to a hydrant at the south-eastern corner of the inter-
section. The plaintiff was seriously injured by the collision ,
and his son was killed . The occupants of the plaintiff's car sa y
that owing to their being on the opposite side of the street-ca r
they did not hear the fire truck's siren. The jury brought in a
verdict of inevitable accident .

The appeal was argued at Victoria on the 11th and 12th of
January, 1926, before MACDONALD, C .J.A., MARrix, GALLIUER, ,

McPuILI.I1 s and MACDONALD, JJ.A .

Alfred Bull, for appellant : The street-car was beyond th e
proper place to stop and the view of the driver of the fire-truc k
that any one on the opposite side to the street-car would stop i s
wrong. The verdict is perverse : see Monrufet v . B.C. Electric
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Ry. Co . (1913), 18 B .C. 91 ; Goudy v . Mercer (1924), 34 B .C .
103 . The evidence is all in and there is no reason for a ne w
trial, all that is required is assessment of damages : see Allcock
v. Hall (1891), 1 Q.B. 444. On the charge there is objection
as to his dealing with "inevitable accident" in not shewin g
where the burden of proof lay : see The Merchant Prince
(1892), P . 179. There is also objection in counsel for the
City referring in his address to the effect an adverse decisio n
would have on the fire department .

lcCrossan, for respondent : The fire truck was practically at
a dead stop when it reached Kiugswav and the siren was goin g
continually to that point . Under the by-law the right of way i s
given to the fire brigade. Vehicles must come to a standstil l
when a fire-truck is coming. The Vancouver charter authorize s
the by-law : see Quinn v . Walton (1921), 30 B .C. 401 . All
other ears stopped at our approach. On the question of con-
tributory negligence see The Canadian Pacific Ry . Company v .
Smith (1921), 62 S .C.R. 134. On the question of burden o f
proof see Beven on Negligence, 3rd Ed ., 129 ; Morgan v. Sim
(1857), 11 Moore, P .C. 307 at p. 311 ; The "Marpesia"
(1872), L .R. 4 P.C. 212 at p . 219 ; Huddv on Automobiles ,
5th Ed., p . 448 ; Hallren v. Holden (1913), 18 B.C. 210 at
pp. 214-5 . The driver of the fire-truck had a right to assum e
that any person on the other side of the street-car would obey
the law and stop when the street-car stopped .

Bull, replied.
Cur. adv. vult.

2nd March, 1926 .

_11ACnu :\ALD, C.J.A. : The action was brought for damage s
caused by collision between plaintiff's automobile and a fire -
truck of defendant's, the consequence of which was tha t
plaintiff's son was killed, he himself injured and the car badl y

MACDONALD, damaged . The plaintiff's car was being driven by another so nC .J..4 .
and had been following the tram in its approach to a stree t
intersection. The driver of the tram slowed down as if to sto p
to take on or let off passengers but did not do so but instea d
increased its speed whereupon the plaintiff's driver came u p
alongside the tram and was almost abreast of it when the tram-

COURT OF
APPEAL

192 6

March 2 .

COUSI\EAU
V .

CI :rY or
\'ASCO,'V ER

Argument
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car was suddenly brought to a stop, the plaintiff's car proceed- COURT OF
APPEA L

ing on was struck by defendant's truck with the result above —

stated .

The siren of the truck had been sounding but the occupants March 2 .

of the plaintiff's car did not hear it on account of the noise of COUSINEA U

the tram and of their own car . The tram-car was brought to CrrY o r
a stop by a signal from the captain of the fire crew. It is per- VANCOUVER

fectly clear on the evidence that it was not stopping to take on

or let off passengers since it was one-third of the way across the

intersecting streets when brought to a standstill in complianc e

with the said signal. The plaintiff's car was being driven at a

reasonable rate of speed ; he was passing the tram-car as he had

a right to do. The tram-car was between him and the truck so
that he had no opportunity of seeing it . By the traffic rules h e
was bound to look out for vehicles coming from his right an d

those coming from his left were obliged to look out for him .

The fire-truck was coming from the left, but its driver had th e
right of way over all traffic. This right of way was the only
privilege enjoyed by him over other traffic . Still it was his duty

to look out for such traffic and not endanger it. It was said that
MACDONALD ,

the truck came almost to a stop as it reached the pavement of

	

C.J.A .

the intersecting streets, and then, instead of being kept unde r
complete control, was rushed across at the rate of 10 miles a n

hour . Xow, in my opinion, the driver of the truck was negli-

gent . Knowing the cause of the sudden stop of the tram-car
he e,nuld not assume that the traffic on the other side of it woul d
come to a stop behind the tram-ear as it was required to d o
when the tram-car stops to take on or let off passengers . IIe

ought, on the contrary, to have assumed that vehicles might b e
coming on the other side of the tram-car and that they migh t
be endangered by reason of its sudden stoppage .

No contributory negligence was found, nor did defendant' s
counsel argue that there was such. The jury found that the
accident was unavoidable, in other words that neither party was
guilty of negligence . holding, as I do, that the defendant's
driver was clearly guilty of negligence and that therefore the
verdict cannot be sustained, I would order a new trial, the costs
of the abortive trial to abide the results.

1926
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CITY OF
VANCOUVER judge dismissed the action. The appellant 's counsel submitte d

that upon the story of the defendant's own witnesses it is liable ,
and asks not for a new trial, as that, he said, would be useless ,
but for judgment and a remission to assess damages .

The first objection taken was that the defendant's counsel ha d
sought to improperly influence and inflame the mind of the jury

by appealing to them as "taxpayers" of the municipality whic h

was the defendant. Such an invocation cannot be countenance d
nor was it countenanced by the trial judge who, upon objection ,
at once took adequate steps to put the matter right to the jury ,
and the subsequent remarks of the defendant's counsel, a s
recorded did not, I think, tend to prejudice the jury . I may say

here, and with all respect, that it is to be regretted that the
learned judge refused the application of the defendant's counse l

MARTIN, J .A . to put questions to the jury in accordance with the proper prac-
tice in that behalf, the case being far from that simple one
which he deemed it, and the additional defence of inevitabl e
accident complicated it and his charge on that aspect of the case
leaves much to be desired, and these elements have added to th e
original difficulty of arriving at a satisfactory solution of th e
matter .

In these conditions I have carefully examined the evidence
to see if it could reasonably be said that there was negligence o n

the defendant's part so as to determine whether it might still
be necessary to order a new trial, despite the wishes of th e
appellant to the contrary (there already having been two trials )

and the said unsatisfactory direction on inevitable accident (t o
which objection was not taken at the time and therefore a special
and onerous order as to costs against the appellant under sectio n
Go of the Supreme Court Act would have to be made) with th e

result that, viewing the matter , at large and apart from any
controversy about the application of traffic acts and regulation s

COURT OF

	

MARTIN, J .A . : This is an action for personal injuries causedAPPEAL
to the plaintiff while driving in a motor-car by the alleged

1926 negligent driving of the defendant's fire-truck, and the defence s
march 2 . of inevitable accident and contributory negligence are set up ,

COUsINEAU pars. 5, 7, though the latter was abandoned at the trial . The
v.

	

jury found inevitable accident, upon which verdict the learned
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(which I assume to be in appellant's favour) I do not think COURT OF
APPEA L

that it could reasonably be said that the driver of the fire-truck ,

whatever wrong ideas he might have had, did not in fact drive

	

192 6

with due caution in reaching Kingsway and after he became March 2 .

apprized of the situation by the stoppage of the tram-car across COUSINEA C

his line of progress ; but even if this manner of dealing with

	

V .
CITY OF

an unsatisfactory case might not be wholly satisfactory yet there VANCOUVER

undoubtedly was evidence upon which if entirely properly
directed the verdict of inevitable accident could be supported,

J .A .
and therefore it would not be in accordance with justice or the

MARTIN ,

practice of granting new trials in general to grant one here
especially in opposition to the wishes of the appellant, seeing
that the judgment in his favour that he pressed for is, upon th e
evidence, quite out of the question. It follows that the appeal
should be dismissed .

GAL LIIIER, J .A . : Since adjournment I have read the evidenc e
throughout as I was then of the impression that the case was ver y
close to the line .

I would find some difficulty in deciding this case if I were GALLIHER,
trying it myself, and feeling thus, I would not be justified in

	

J .A.

setting aside the verdict .
The appeal should be dismissed .

McPiiII.Ln-'s, J .A. : I would dismiss the appeal .

MACDONALD, J.A. : The jury found that the accident was
unavoidable and returned a verdict for the defendant (respond-
ent) . The verdict means that in the opinion of the jury, i n
view of all the surrounding circumstances, the street-car stop-
ping, the cessation of all visible traffic, the probability that any
one driving on the other side of the street-car out of sight of th e
fire-truck driver would likewise stop, the fact that a near-by fir e
in a house had to be extinguished	 reasonable care w,n -

	

i ed
by the respondent in crossing the street . Contributory negli-
gence by the appellant was not alleged . The jury therefore, i f
right in acquitting the respondent of negligence were also righ t
in attributing the occurrence to unavoidable accident .

The inquiry would appear to be limited to one point, viz ., can

MCPHILLIPS,
J .A .

MACDONALD ,
J .A .
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COURT OF we find in the record reasonable evidence to support the jury' s
APPEAL

finding negativing negligence on the part of the respondent ? An
1926 Appeal Court will not hesitate, as in the case of McDonald v .

March 2 . Weir (1925), 34 B .C. 502, to set aside a verdict if the jury

G`OIISIIV'EAU
acted unreasonably and refused to draw plain inferences from

v .

	

the evidence and undisputed facts . On the other hand, while
CITY O F

VANCOUVER an Appellate Court may find that a jury failed to discharge it s.
functions it must not usurp them .

We must assume that the jury accepted, as they might, th e
evidence favourable to the respondent, unless clearly unbeliev-

able . Counsel for the appellant relied on markings on the pla n

shewing the locus made by witnesses in giving evidence, indicat-
ing that the fire-truck was on the wrong side of the street .
M athematical deductions were also made to shew that the street -
car when it stopped was 24 feet beyond its ordinary stoppin g
point . The jury, however, heard the oral testimony of the wit-
nesses and where there was conflict between that testimony an d
points marked on the plan they would naturally accept the ora l
statements made with the whole situation before the mind's eye .
Markings on a plan placed before a witness probably for th e

M ACDONALD,
J .A . first time, represent only an attempt, not always successful, to

translate the oral testimony to another form . These considera-
tions are applicable to the point "I)" tnerkert on the plan ; to the
point as to whether or not the fire-truck \ ; pis practically in th e
middle of the street crossing in passing over, and to the distanc e
the street-car actually stopped beyond the point marked "C,"
its ordinary stopping place to let off or take on passengers . On

the latter point a witness riding in the street-car testified tha t
it stopped about the length of its fender beyond the point "C . "
Similar evidence was given by a witness sitting next to th e
driver of the fire-truck who would have a clear view . The same
witness stated that the fire-truck passed the street-car withi n
two or three feet of the fender thus sheaving, if his first observa-
tion was fairly accurate its relative position to the "silent police-
man"if one had been placed at this intersection . Ile further

stated that the left wheel of the fire-truck was "practically o n

the silent policeman if there had been one there ." It was the

same witness who marked the point "D" on the plan . If right
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in the foregoing testimony, all of which, of course, would only
APPEAO

he a general approximate estimate, the point marked "D" would

	

—
seem to be an incredible position indicating as it does the posi-

	

192 6

tion of the front wheels of the fire-truck at the moment the march 2 .

street-car stopped . It may be said that the skid marks of the COTJSINEA U

fire-truck shown on the plan are accurate . They shew the posi-

	

V .
CrTY O F

tion of the fire-truck at the point of impact . Making allowance, VANCOUVER

however, for the shifting from its usual course which migh t
reasonably be made just before the impact, or the shifting pos-

sibly caused by the impact itself, they do not necessarily she w
that the fire-truck was crossing on the wrong side of the inter -
section, at least to any appreciable extent . In addition, the jury
had before them evidence that the fire-truck on emerging into
Kingsway, came practically to a standstill when finding tha t
the street-ear stopped as directed to allow it to pass, it proceeded
across with its engine under control at a speed of ten miles a n
hour, the siren sounding continuously .

On that state of facts, accepting the evidence outlined, th e
jury had one question before them, viz., should the driver of th e
fire-truck have anticipated, knowing that the street-car was not

MACDONALDtaking on or discharging passengers, that a moving motor-car

	

a .A .

might be screened from view, and with that knowledge cross at
such a reduced rate of speed that his fire-truck could be stoppe d
practically at once, or at all events, without doing serious damage
if a collision took place ? In answering that question the jur y
would have a right to find from the evidence that the street-ca r
did not "seem to stop" as appellant's witnesses suggested at th e
usual stopping point, and then proceed over 20 feet beyon d
before actually stopping, but rather that it commenced t o
gradually slacken its speed for a distance of between 40 and 6 0
feet . They might also very well consider, in weighing th e
degree of care the driver of the fire-truck should exercise, eve n
though negligence is not imputed to the appellant, that he migh t
assume that a driver of a motor-ear would not take the risk of
passing even a moving street-ear at such a point until it go t
beyond the centre of the intersection as cross traffic hidden fro m
his view might suddenly cross in front of the street-car . One i s
not called upon to assume imprudent conduct, even though no t

18
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amounting to negligence, on the part of others ; at least that i s
a factor the jury might consider . Another factor would be that
the driver of the fire-truck might naturally believe that with al l
visible traffic stopped to allow the fire-truck to proceed on it s
errand of fire-fighting a driver of a motor-car hidden from view
would hear, or should hear if he had his wits about him, the
piercing sound of the siren, at all events after the street-ca r
stopped and the grinding of the brakes ceased .

On all the foregoing facts it was eminently a question for a
jury to decide if it was reasonable to cross at ten miles an hour .
They chose to say that it was not negligent and I cannot say the y
were clearly wrong. Apart from any question of the validity of

the by-law purporting to give the apparatus of the fire depart-
ment the right of way (a fact which in itself would not excus e
negligence as rights must be exercised with due regard to th e
safety of others) the jury were justified in concluding that i t
was an unavoidable accident, thus negativing negligence on th e
part of the respondent . They could reach the same conclusion
even if the driver of the fire-truck was under a misconceptio n
of his rights. It is true that to support the defence of unavoid-MACDONALD,

J .A .

	

able accident, the onus probandi was on the respondent to estab-
lish that there was no neglect of reasonable precautions unde r
all the circumstances in crossing at ten miles an hour. I think

that the learned trial judge placed this aspect before the jury.

He said after referring to certain facts :
"That point you may take into account in determining whether Petrie wa s

negligent in prop ,ling on his way with the fire-truck, without being satis-

fied that there v.,,- no traffic that might reasonably be expected to be a t

that point which would thus be intercepted by the onward progress of hi s

fire-truck . "

On the whole, therefore, I would not interfere with the find-
ing that the rate of speed of ten miles an hour was not per se neg-

ligence ; because in the last analysis that is really the issue . The

respondent was not called upon to take extraordinary precau-

tions . Ordinary care and skill only under all the circumstance s
was required, and if, notwithstanding such ordinary care, th e

accident occurred the jury might say it was unavoidable . I am

not suggesting that the point is free from doubt . Indeed, I think

on the single point of rate of speed of the fire-truck the verdict
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is close to the line. If the jury had held it negligence I would
not disturb it . Having reached the opposite conclusion, how -
ever, it is not enough to simply raise an element of doubt t o
justify a reversal of the verdict of a jury on that ground . We
must be satisfied that the verdict was perverse .

It was objected that the learned trial judge did not fully out-
line to the jury the law governing unavoidable accident . It
would doubtless be better if he had dealt with this aspect with
greater particularity, but reading the whole charge I would not
feel justified in finding non-direction on this point .

I would dismiss the appeal .

Appeal dismissed, Macdonald, C.J .A., dissenting .

Solicitor for appellant : Alfred Bull.
Solicitor for respondent : J. B. Williams.

REX v . SLI\' N .

	

HUNTER ,
C .J .R.C .

(In Chambers )
Criminal law—Charge of contributing to juvenile delinquency—Convictio n

—Appeal to County Court dismissed—Habeas corpus—Jurisdiction— 192 6
Estoppel—Proclamation—Can. Stats . 1908, Cap . 40, Secs . 29, 31E

Feb . 5 .and 35 .

REX

	

On an application for a writ of habeas corpus by an accused who was con-

	

v .

	

vieted by the judge of the Juvenile Court for contributing to juvenile

	

SLIN N
delinquency under section 29 of The Juvenile Delinquents Act :

Held, that The Juvenile Delinquents Act (Dominion) was not in force
because it was not proclaimed as required by section 34 thereof afte r

the passing of the Provincial Act, the proclamation produced (mad e
under section 35) being futile because it could only be made if no
Provincial Act had been passed . The application was therefore allowed .

A PPLICATION for a writ of habeas corpus on the ground
of lack of jurisdiction in the convicting magistrate. On the 5th
of August, 1925, accused was convicted before Mrs . MacGill, statement

judge of the Juvenile Court for contributing to juvenile delin-
quency under section 29 of The Juvenile Delinquents Act, 1908,

COURT OF
APPEAL

1926

March 2 .

COUSINEA U
V.

CIIY O F
VANCOUVER

MACDONALD,
J .A.
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HUNTER, Can. Stats . 1908, Cap . 40. Accused appealed to the Count y
C .J .B .C .

(In Chambers) Court and the appeal was dismissed on the 29th of September ,

1926

	

1925. Section 34 of The Juvenile Delinquents Act, 1908 ,

Feb . 5,
provided that the Act could be brought into force in an y
	 Province after the passing of legislation by the Provinc e

RE%

	

providing for the establishment of a Court and section 3 5
v .

sLlxx provided that the Act could be brought into force in any city i f
proper facilities existed in that city, and subsection 2 of section

35 provided for the appointment of a judge . On the 25th o f

February, 1910, a Provincial Act was passed and brought int o

Statement force in Vancouver by proclamation of the Lieutenant-Governor
on the 15th of June, 1910. On the 9th of July, 1910, the
Governor-in-Council issued a proclamation in which it wa s
recited that the legislation referred to in section 34 of the Act
of 1908 had not been passed, but the Governor-in-Council wa s
satislled that proper facilities existed in the City of Vancouve r
for carrying out the provisions of the Act, and the proclamation
proceeded to bring the Act into force as provided in section 35 .
Heard by Him Tun, C .J .B.C. in Chambers at Vancouver on th e
1st of February, 1926 .

L . H. Jackson, for the application .
J. L. Lawrence, for the Crown, raised the preliminary objec-

tions : (1) That this was the second application for habeas

corpus and should not be heard : see Rex v . Loo Len (1923) ,
33 B . C . 213 ; (2) that no objection having been taken either

Argument
before Judge MacGill as to her jurisdiction nor on the appeal,
that the accused was bound by the appeal and could not the n
take objection to jurisdiction in the lower Court : see Rex v .

Beamish (1901), 8 B .C. 171 and Rex v. Miller (1913), 25
Can. C.C. 151 .

The preliminary objections were overruled .

5th February, 1926 .

HUNTER, C.J.B.C . : The Dominion Act is not in force

because it was not proclaimed as required by section 34 afte r

Judgment the passing of the Provincial Act . The Dominion proclamation
produced, being made under section 35, is futile because it coul d
only be made if no Provincial Act had been passed .
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The result has been to create an impasse but the Court i s
urged to hack a way through by declaring recitals in the
proclamation to have been made by mistake and that it shoul d
stand in lieu of the proper one which ought to have issued unde r
section 34 . This would be, presumably, by applying the maxi m
that the Court looks on that as done which ought to have been
done, but, powerful as this maxim is, I cannot see that it i s
powerful enough to enable the Court to -usurp the function o f
the Executive.

The application must be allowed .
Application allowed .

REX v. ZIJIMERMAN .

Criminal law—False pretences—Scuff ,o - Rerision. by Court of Appeal—
Criminal Code, Secs . 1013(2) and 10??—Prisoner's health—Ground s
for reduction of sentence—Con s on value of English crimina l
decisions .

RE X

	

On appeal by a prisoner from his sentence on a charge of false pretences

	

v.
the ground that the state of his health had become worse since his ZIMMERMAN

conviction should more properly be the subject of consideration on an
application for the clemency of the Crown, which is in a much better

position than the Court of Appeal to receive and entertain curren t

reports of proper officials who have had the convict under observatio n

since imprisonment and can speak authoritatively upon his condition .

A PPEAL from a conviction by MaCnoNALD, J. of the 4th of
May, 1925, the accused having been sentenced at Vancouver to
25 months' imprisonment on a charge of having obtained $150 Statemen t

by false pretences .
The appeal was argued at Vancouver on the 20th of October ,

1925, before MARTIN, GALLIIIER, MCPuIILL.IPS and MACDONALD,

JJ.A.

The prisoner, in person, pleaded for a reduction of the sen-
tence mainly on account of the increasing seriousness of the Argumen t

state of his health .

HUNTER,
C .J .B .C.

(In Chambers )

192 6

Feb . 5 .

REX
V .

SLIN N

Judgment

COURT OF
APPEA L

192 5

Nov . 20 .
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Matheson, for the Crown : On the question of the prisoner ' s
health and what effect it should have on the Court of Appeal se e
Rex v. Wetherden (1921), 16 Cr . App. R . 1 ; Rex v. Adams
(1921), 17 Alta . L.R. 52 ; Rex v. Finlay (1924), 3 W.W.R.
427 ; Rex v. Finder (1923), 2 W .W.R. 997.

Cur. adv. volt.

On the 20th of November, 1925, the judgment of the Court
was delivered by

MARTIN, J .A . : This is an appeal by leave under amended
section 1013(2) of the Criminal Code against the sentence o f
two years and one month's imprisonment imposed upon the
accused by Mr . Justice 1V" . A. MACDONALD on the 4th of May
last at the Vancouver Spring Assizes for obtaining the sum o f
$150 by false pretences. The prisoner appeared in person and
presented his case and we also have the benefit of the report of
the learned trial judge and of his observations at the time he
passed sentence (the maximum penalty for which is three years )
and it appears that he took into consideration the state of the
prisoner's health at the time which was in particular pressed
upon us as having become worse since then . As to that aspect
of the matter we are of opinion that while the convict's physica l
state, as well as his age, may be taken into consideration i n
passing sentence, yet changes in health thereafter should mor e
properly be the subject of consideration elsewhere on a n
application for the clemency of the Crown under section 1022 ,
which, apart from other things, is in a much better positio n
than we are to receive and entertain current reports of th e
proper officials who have had the convict under observation sinc e
his imprisonment, and so can speak authoritatively upon hi s
condition . In this as in its other aspects this appeal has given
us very careful, indeed anxious consideration, particularly
because it is the first one under the amendment of 1923 to com e
before us. The conclusion we have arrived at, based upon th e
examination of many authorities in England and in Canad a
down to the present time, is that we do not feel justified i n
changing the sentence imposed by the learned judge because, i n
the main, it does not appear that he has left out of consideration
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any substantial element, and it is evident from his remarks
when imposing sentence that he felt he was taking as lenient a
view of the case as he thought his duty to the public warranted .

	

1925

Though it was the accused 's first offence and he ultimately Nov . 20 .

pleaded guilty, yet he did not do so till after he had resisted

	

1tEX

extradition from the United States to which he had fled, and

	

v.

his incarceration before his trial was due to his own conduct in
ZIMMERMA N

that respect, and while his crime was not committed against a
client yet he was nevertheless a solicitor at the time who, as th e
learned judge below pointed out, was fully aware of his evi l
intentions and their consequences .

If it is possible to extract any general principle from the
many conflicting cases that are to be found in the Englis h

reports of the decisions of that Court of Criminal Appeal, base d
upon facts and circumstances which are never the same, and in
different conditions of society and under punitive statutes and
regulations for persons and institutions which (as has bee n
pointed out in Rex v. Adams (1921), 17 Alta. L.R . 52, 57)

are often very different from ours and to an extent which w e
have no means of ascertaining or weighing the practical effec t
of, it would be that an Appellate Court is reluctant to interfer e
with the sentence unless it is clearly of the opinion that i t
should do so having regard to all the circumstances of the par-
ticular case and bearing in mind the advantage possessed by the
judge below of personal observation of the convict and his con -
duct and condition at the time . This substantially and prac-
tically is the course that has been adopted by other Appellat e
Courts in Canada (after considering the said authorities), suc h
as the Court of Appeal for Alberta in Rex v. Adams, supra ; in
Rex v. Finlay (1924), 3 W.W.R . 427, and of Manitoba in Rex
v . Peleh (1925), 3 W.W.R. 434, and it is desirable for us t o
follow the Courts of our own country in this matter in which
they have the best opportunity for determining what sentence i s
most suited to its conditions at the time of its imposition .

ollows that the appeal should .be dismissed, but as already
hated, the ease on its present physical aspect appears to b e

one more the subject of an appeal to the prerogative of mercy
than to our less ample powers .

Appeal dismissed .

279
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Judgment
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C3YLEY ,
CO . J .

192 5

Dec . 23 .

PEx

v.
HICK S

Statemen

Judgment

REX v. HICKS .

Criminal laic—Charge by police officer dismissed—Appeal by harbour
master—"Any person aggrieved"—Right of appeal—Costs—Criminal
Code, See. 749 .

A harbour board policeman laid a charge against the master of a steamer

for infringement of a by-law made by the harbour commissioners pro-

hibiting the unloading or discharging of refuse or rubbish within th e

limits of the harbour . On the charge being dismissed an appeal was

taken by the harbour master of Vancouver to the County Court .

field, on appeal, that the harbour master not being an "aggrieved party "

nor the "prosecutor or complainant" had no right of appeal under

section 749 of the Criminal Code.

Semble, only the complainant or informant (including in the meaning o f

the word "complainant" the Ring and bodies corporate) and th e

defendant has a right of appeal under said section .

APPEAL by the Harbour Master at Vancouver under section
749 of the Criminal Code from the dismissal of a charge
against the master of the steamship Charmer for allowin g

refuse or rubbish to be thrown from his steamer within th e
territorial limits of Vancouver Harbour in contravention of a
by-law of the Corporation of the Vancouver Harbour Commis-
sioners . Argued before CAYZ.uv, Co. J. at Vancouver on th e
16th of December, 1925 .

Sloan, for appellant .
McMullen, for ' respondent.

23rd December, 1925 .

CAYLEY, Co. J . : This is an appeal under section 749 of th e
Criminal Code from the dismissal by a police magistrate of a
charge against the master or person in charge of one of th e
C.P.R. boats in that he did
"unlaw fully cause or allow, refuse or rubbish, to be unloaded, dis-

charged, deposited or thrown from the said S .S . Charmer within th e

territorial limits of Vancouver Harbour as defined by the Vancouve r

Harbour Commissioners Act, contrary to the provisions in the by-laws o f

the Corporation of the Vancouver Harbour Commissioners in such eas e

made and provided ."

Objection is now taken by the respondent to the notice of
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appeal on the grounds that the appellant is not an "aggrieve d

party," nor the "prosecutor or complainant" of the charge .

The facts are that the informant was one Robinson, a con -
stable in the employ of the Corporation of the Harbour Com-

missioners of Vancouver and the party appealing is Captai n

A. H. Reed, who described himself as "Harbour Master in and

for the Harbour of Vancouver . " Section 749 of the Code says :

"Any person who thinks himself aggrieved . . . the prose-

cutor or complainant, as well as the defendant," may appeal ,

and some judges have held that this means that three partie s

can appeal, namely : (1) Any person who thinks himsel f

;i e•ei i f G e~ I ; (2) the prosecutor or complainant ; and (3) the

defendant (Rea, v . Ilatt (1915), 25 Can . C .C. 263 at p. 265) .

Other judges have held that there are only two parties : (1 )

The prosecutor or complainant ; and (2) the defendant (Gate s

v. Renner (1915), 9 W.W.R. 190 ; 24 Can. C.C. 122) . It

seems to be a question of individual interpretation of language .

I myself am inclined to lean towards the second opinion that

only the complainant or informant (including in the meanin g

of the word "complainant," the King and bodies corporate) and

the defendant can appeal—the King for the reasons given i n

Rex v. Hong Lee (1920), 28 B .C. 459 ; (1920), 3 W.W.R. 79 5

at p . 797 ; 36 Can . C.C. 5, and corporations because corporation s

can only act through an agent and while the agent ' s name i s

used the real complainant is the corporation . The notice of

appeal reads as follows :
"Take notice that Capt . A. IT . Reed, of the City of Vancouver, in th e

Province of British Columbia, Harbour Master in and for the Harbour o f

Vancouver, City of Vancouver aforesaid, being a person who thinks himsel f

aggrieved by reason of a dismissal . . . . of a charge based upon a n

information, hereby appeals," etc .

The information or complaint is signed by James Robinson

who described himself as "harbour board policeman . "

By-law 10 of the Corporation of the harbour commissioner s

reads as follows :
"The duties of the secretary and of the harbour master and of all other

officers of the commissioner shall be performed by them subject to suc h

particular directions and instructions as the commissioner may, from time

to time, give or cause to be given . "

It is not stated in any of the by-laws that it is a duty of the

Judgment
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CAYLEY, harbour master to prosecute cases or appeal from decisions .co . J .

There was no evidence given that the harbour commissioner s
1925

	

had instructed the harbour master under the provisions of
Dec . 23 . by-law 10 aforesaid to prosecute this charge or take this appeal .

REx

	

But it is contended that the harbour master in taking thi s

Hacks
appeal was acting in a ministerial capacity and under the
decision in Re Minister of Inland Revenue v. Thornton (1917) ,
12 O.W.N. 30 ; 28 Can. C.C. 3, he can act for the commissioner s
in a ministerial capacity. In that case, however, it was shew n
that the information was laid in the name of the minister o f
inland revenue although signed and sworn to by an inlan d
revenue officer and it is decided there that the minister was the
prosecutor and might appeal under section 749 of the Code .
But in the case at Bar the information was not laid in the nam e
of the harbour commissioners nor was the appeal taken in the
name of the harbour commissioners .

Suppose a man were prosecuted by the City of Vancouver fo r
an infringement of one of the city by-laws and the magistrate
dismissed the charge, could an appeal be taken in the name
(naming him) of the chief of police of the City of Vancouver ?

Judgment
It seems to me not. If the notice of appeal had read : "Take
notice that the Corporation of the Harbour Commissioners of
the City of Vancouver . . . . hereby appeals," the notice
would be unimpeachable provided the information was laid on
their behalf. But Captain Reed cannot, I think, personally
appeal as "prosecutor" nor is the defect remedied by describing
himself as "harbour master . "

It may be said that the objection is technical. On the other
hand, it may be said that officials should not assume to act fo r
their corporations without instructions and I think this is th e
consideration which should prevail. The word "aggrieved"
used in section 749 is either superfluous or it has a definit e
intention. Reading 55 Geo . III ., Cap. 68, Sec . 3, which is an
Act concerning highways, we find it recited in the preamble ,
inter alia, "any person or persons who may think themselves
aggrieved" and in the enacting clauses an appeal is given to
"any person or persons injured or aggrieved ." These words
were considered by Abbott, C .J., in Rex v. The .1u,t ces of l sse r
(1826), 5 B. & C . 431 ; 108 E.R. 160, and the ju lemi nt says :
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"The matter in question, viz., the stopping up or diverting of a public cAYiEY,

highway, affects in a certain degree all His Majesty's subjects, and therefore

	

co . J .

as the statute has not given a right of appeal to all persons, but merely to

	

192 5
the party aggrieved, we must suppose that the Legislature intended to

confer that privilege upon those persons alone who have sustained some Dec . 23 .

special and peculiar injury, and not to extend the power of appealing to

any captious person whomsoever ."

	

RE X

In like manner our section 749 extends the right of appeal Hicks

to any person "who thinks himself aggrieved" and as the
language of the learned judges in The Queen v . Keepers of

Peace and justices of County of London (1890), 25 Q.B.D .
357, seemed to cast doubt on the right of any party to appea l
against an acquittal, the section goes on to add that "the prose-
cutor or complainant" may appeal, provided always (I think)
that he is not a "captious person" but one who has a legal righ t
to feel "aggrieved." Now the harbour master of Vancouve r
is merely an officer of the commissioners and can produce no

Judgment

evidence of either general or particular instructions from th e
commissioners to either prosecute a charge or appeal from an
acquittal.

I have, on the above grounds, concluded that the objection o f
the respondent must be sustained .

The respondent asks for costs and after thinking the matte r
over and considering that the respondent has been put i n
jeopardy, once at the police Court and once here, I think that
under the authority of Pahkala v. Ilannuksela (1912), 2
W.W.R. 911 ; 20 Can. C .C. 247 ; 8 D.L.R. 34, f should
allow costs .

Appeal dismissed.
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SCI IL:BERG v. LOCAL INTERNATIONAL ALLIANCE

THEATRICAL STAGE EMPLOYEES ET AL .

May 10 . Trade-union—Theatre stage hands—Walk-out—Picketing—Distribution of

SenrRERG

	

pamphlets—Statements of opinion, Watching and besetting—Injury

v.

	

to theatre's business—"Pair and reasonable argument"—R .S .B .C . 1924 ,
LOCAL

	

Cap. 258.
INTER -

NATIONAL The plaintiff who owned and operated a theatre reduced the number o f
ALLIANC E

THEATRICAL

	

his stage hands . The result was a walk-out by the stage hands and

STAGE

	

the defendant trade-union distributed hand-bills at the theatre entrance

EMPLOYEES addressed to the public stating that the plaintiff's theatre "is unfai r

to organized labour." They further had motor-cars and sandwich-me n

displaying signs and banners bearing the same statement before th e

entrance to the theatre . In an action for damages and an

injunction :
Held, that the acts were intended to injure the plaintiff's business for th e

purpose of forcing him to employ the number of stage hands th e

defendants desired him to employ and the do ada pts' acts resulted

in a material falling off in the plaintiff's bu c ie

	

The defendants '

acts amounted to an unlawful watching t ml I .- ing and the Ac t

relating to trade-unions did not save the debmlants from liability ;

the plaintiff is therefore entitled to damages and an injunction .

A CTIO\~~ for damages for injuries sustained through th e

defendants ' action in al , pting to injure the plaintiff's busi -
Statement

ness. Tried by Gi:Geex, J. at Vancouver on the 21st of

April, 1926 .

T. G. McLelan, and Pylce, for plaintiff .

Le f caux, and E. I. Bird, for defendants.

10th May, 1926 .

GREGORY, J. : There is practically no dispute about the fact s

in this ease and shortly stated are that the plaintiff carries o n

business under the name of "Empress Theatre." At the time

of the acts complained of he was the sole owner of the business .

Judgment
He had no formal contract with the defendants or anybod y

purporting to act for them. Mr. Harrington's statement that

plaintiff said the contract would be the same as that with hi s

former firm, being disputed by the plaintiff is not satisfactoril y

proved .
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For a long period the Empress Theatre had employed seve n

stage hands . Plaintiff gave notice that he would, after a name d
date, employ only five . This was unsatisfactory to the stage
hands and to the defendants and the stage hands were called out ,
or walked out. Plaintiff employed five outsiders and the
defendants thereupon placed men at the entrance to the theatre
who distributed hand-bills addressed to the theatre going public
of Greater Vancouver stating, inter cilia, in large type, that
"The Empress Theatre is unfair to organized labour ." Defend-
ants also caused motor-cars and sandwich-men, displaying sign s
and banners bearing the same statement, to parade before th e
entrance to the theatre ; they watched and beset the plaintiff' s
place of business.

I find, as a fact, that these acts were all done with the inten-
tion of injuring the plaintiff's business and in the hope that t o
save himself from such injury he would return to the employ-
ment of seven stage hands as desired by the Vancouver
Theatrical Federation, the body with whom the contract, if any ,
would have been made . Defendant 's intention was to injure
plaintiff ; its object was to force him to conform to the Van-
couver Theatrical Federation 's views of the proper number of
stage hands to be employed at the Empress Theatre . Apart
from this, I find no evidence of any personal malice against the
plaintiff. During the continuance of these acts, the volume of
the plaintiff's business was materially reduced .

It was argued that there was no liability for the acts com-
plained of by reason of the provisions of the Act relating to
Trade-unions, being R .S.B.C. 1924, Cap. 258. This Act I
think gives no protection as to section 1. The defendants admit
their responsibility. Section 2 only permits the communication
of facts, etc., and the persuasion by fair and reasonable argu-
ment, without any unlawful act . The statement that the theatre
was unfair to organized labour is not a statement of fact bu t
one of opinion merely, about which people may and do differ .
An attribute which does not belong to a statement of fact .

The statements on the hand-bills, banners and standwich-

boards were not "fair or reasonable argiument"—they were no t
argument at all and in addition the, were accompanied by the

285
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GREGORY, J . unlawful act of watching and besetting. See Rex v. Blachsawl

	

1936

	

( 192 5), 3 W.W.R. 344, a decision of the Appellate Division o f

May 10 . the Supreme Court of Alberta which I have no hesitation in
accepting notwithstanding the suggestion that it is bad law.

Scx~RERG
It is quite true, as argued, that the Parliament of Canada can -

	

LOCAL

	

not by declaring a certain act to be criminal invade the exclusiv e
1tiTER-

NATIONAI. jurisdiction of Provincial Legislatures to legislate on property
AL"-"CE and civil rights, but surely there can be no question that theT̀HEATRICAL

y STAGEpreservation of the public peace is a subject coming within th e
EMPLOYEES

jurisdiction of the Dominion Parliament .
The only remaining section of the statute is section 3 an d

it is equally inapplicable to the circumstances of the cas e
before me.

As the plaintiff had a perfect right to carry on his busines s
with five stage hands, if he so wished, and the defendants hav e
combined to prevent him from so doing and have endeavoure d
to carry out their object by unlawful means and have cause d
him serious loss and injury, I can see no reason why they should
not be made liable for such injury even though their ultimat e

Judgment object was to promote their own lawful interests, and Serretl v.
Smith (1925), A.C. 700 ; Quinn v. Leathern (1901), A.C. 495 ;
J. Lyons & Sons v . Wilkins (1899), 1 Ch. 255 and Stealer v .
Scott (1915), 21 B .C. 155 furnish I think ample authority fo r
this .

The plaintiff testified that his loss amounted to $700 a week
for a period of five weeks, but in arriving at this amount, I d o
not think that he made proper allowance for the natural fallin g
off of business after the Christmas holiday season or for the fac t
that his productions were of a smaller and probably poorer class .
It is impossible to tell exactly to what extent the defendants '
unlawful acts injured him but I think $1,750 is probably much
nearer the mark than his own figures and there will be judgment
for that amount . There must also be an injunction and i f
counsel cannot agree upon the form of it, it may be spoken t o
later as well as any other matter which I may have overlooked.

Plaintiff will have the costs of the action .

Judgment for plaintiff .
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ROBERT PORTER & SONS LIMITED v. MACKENZIE . MCDONALD,J .

Mortgage—Interest—Agreement to pay increased rate in consideration of

	

1926

forbearance to sue—Foreclosure—H/erest paid to certain dale under April 21 .

oral arrangerment—lie , est for bela,,, e of period only asked for at rat e
originally fixed—Val-1 i i of r,,( i ~~r,,~~zgenaent .

	

ROBERT
PORTER

& SONS LTD .
A mortgage provided for payment of interest at 6 per cent . per annum ,

subsequently the parties entered into a verbal agreement that afte r

maturity the rate should be 8 per cent . until 1918 and 7 per cent. after

that in consideration for which the mortgagee agreed that the principa l

moneys should not be called in . Interest was paid on this basis unti l

the 31st of October, 1924 . The mortgagee seeks foreclosure and ask s

that the account be taken on the basis that interest was paid up t o
the 31st of October, 1924, and that the account be taken for the sub-

sequent period at 6 per cent . The defendant contends the whol e

account should be gone into and that the verbal agreement for a higher

rate of interest than that specified in the mortgage is void under sec-

tion 4 of the Statute of Frauds .

Held, that it is not sought here to charge the lands with the higher rat e

of interest but that the charge should be enforced on the basis tha t

the rate of interest chargeable is 6 per cent ., so that in taking account s

the interest should be treated as paid up to the 31st of October, 1924 .

Standard Trusts Co . v . Hurst (1914), 24 Man . L.R. 185 applied .

ACTION for foreclosure . The mortgage provided for interes t
at G per cent . but there was an agreement between the partie s
that the interest should be 8 per cent . after maturity until 1918 ,
and 7 per cent. after that in consideration for which the mort-
gagee agreed that the principal should not be called in . Interest
was paid on this basis until the 31st of October, 1924. The
mortgagee now seeks for foreclosure and asks that accounts b e
taken on the basis of interest at G per cent . since the -31st of
October, 1924. The defendant asks that the whole account h e
taken ; that the verbal arrangement for higher interest is voi d
under section 4 of the Statute of Frauds . Tried by 11eDoNAr,D ,
J. at Vancouver on the 1>tli of April, 1926 .

Armour, K .C., for plaintiff .
1. W. deB . Farris, K.C., for defendant .

21st April, 1926 .

\tcDoxALD, J. : Upon consideration, I am satisfied that the Judgmen t

v .
MACKENZIE

Statement
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McDONALD , a . inevitable conclusion of fact to be reached in this case is that

1926

	

the defendant 's husband had full authority from her to agree ,

April 21 .
and did agree, that although the mortgage in question provide d

	 for the payment of interest at only 6 per cent ., the rate to be
RoLLRZ paid after maturity should be 8 per cent. until 191.8 and 7 per
PORTER
SONS LTD . cent . thereafter and that in consideration of that agreement ,

_kl~c l'. zIE the principal moneys should not be called in . The parties acted

on this basis and interest was paid up to 31st October, 1924 .

The plaintiff now seeks foreclosure and asks that the account be
taken on the basis that interest was paid up to 31st October ,

1924, and that the rate on which the accounts should be cast i s

6 per cent. The defendant contends that the whole account

Judgment
should be gone into and that the above verbal agreement to pay a

higher rate of interest than that provided for by the mortgag e

is void under section 4 of the Statute of Frauds . I think this

contention is unsound . It is not sought to charge the land s

with a higher rate of interest . If such were sought the verbal

agreement could not be enforced . Standard Trusts Co. v. Hurs t

(1914), 24 Man. L.R. 185. All that is sought here is that the

charge should be enforced on the basis that the rate of interes t

chargeable is 6 per cent . There will be judgment accordingly

for the plaintiff and the registrar in taking the accounts will

treat the interest as paid up to 31st October, 1924, the rate

thereafter being 6 per cent .

Order accordingly.
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REX v. PERRI .

Criminal law—Intoxicating liquor—Sale of—Charge dismissed—Appeal —
Evidence—Accused entitled to benefit of reasonable doubt—R .S .B .C .
1924, Cap . 146, Sec. 91 .

Section 91 of the Government Liquor Act casts on the accused, on a prose-

cution for the unlawful sale of liquor, the onus of proving his innocenc e

where there is evidence of possession, but the rule laid down in Rex v .
Sehama (1914), 84 L.J., K.B. 396 nevertheless applies and he i s

entitled to the benefit of any reasonable doubt as to his guilt .

A PPEAL by the Crown from the decision of the police
magistrate at Fernie dismissing a charge for the unlawful sal e
of liquor. Argued before THompsoN, Co . J. at Fernie on th e
17th of February, 1926 .

Fisher, K .C., for appellant .

Sherwood Herchmer, for respondent .

24th February, 1926.

TnobrPsow, Co. J. : This is an appeal by the Crown from th e
judgment of G. G. Henderson, Esq., police magistrate in an d
for the city of Fernie, county of Kootenay, Province of Britis h
Columbia.

The facts may be stated briefly : A man by the name of
Vincent states that he entered into negotiations with the accused
(respondent) Perri for the purchase of four bottles of pre-war
whisky for the sum of $20 . Pursuant to this agreement he met
the accused on the evening of January 15th at the Grand Cen-
tral Hotel, a hotel owned and conducted by the accused. There ,
he states, he received the liquor and gave a cheque for $20 pay -
ment of which he subsequently stopped. Nothing more is heard
about the cheque . When he left the hotel carrying the liquo r

he was met by the chief of police, Charles Anderson, wh o
seized the liquor, retaining three bottles . One bottle was thrown
away and destroyed by Vincent . Vincent was then arrested .
The evidence is practically silent as to what happened to hi m
after that . On the same evening the chief of police met Perr i

19

TEOMPSON ,

co . J .

1926

Feb . 24 .

RE X

V .

PERRI

Statemen t

Judgment
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zxoMrsoy, at the Grand Central Hotel by arrangement and searched th e
co . J .

premises. No liquor was found. Perri denies the whole story
1926

	

and states that in his opinion the liquor was purchased, if at all ,
Feb . 24 . from a man by the name of Enoch Neuert, who was living at hi s

REx

	

hotel. He denies all knowledge whatsoever of the liquor an d
v .

		

says that he never had it and knows nothing at all about it .
PExxl

Neuert denies selling the liquor and claims to have had n o
knowledge whatsoever of the alleged sale .

A motion was made to dismiss which I did not allow fo r
reasons previously given, namely, that there was some evidenc e
to go before the jury .

Mr . lierchmer moves for dismissal of the appeal on the fol-
lowing grounds : (1) That the only direct evidence of sale is

that of an accomplice ; (2) that the evidence of Perri is an
absolute denial to which credence should be given by the Court ;
(3) that in any event the accused person is entitled to th e
benefit of any doubt which I may have .

Mr . Fisher moves for a conviction on the ground, that evi-

dence having been given by Vincent of the possession of th e
liquor by the accused it is for the accused to prove affirmatively

Judgment and beyond all doubt that he was not guilty of the offence . In
aid of this contention he cites and relies on section 91 of th e
Government Liquor Act, R .S.B.C. 1924, Cap. 146. In fact
his whole ease depends on the construction I may place upon
section 91 .

The evidence of Vincent was not particularly convincing. I
doubt very much if a man of his experience could hope to bu y
pre-war whisky for $S an imperial quart . Secondly, it is rather
an unusual thing for a man purchasing from a bootlegger to pa y

by cheque. Thirdly, if his story is true he is an accomplice
and the evidence of an accomplice must be looked upon with
grave suspicion. Fourthly, the natural attitude of a man pur-
chasing liquor illegally is to blame some person who would be
naturally subject to suspicion rather than the real vendor. His
whole attitude throughout his evidence was not convincing . On

the other hand the evidence of Perri, while much more definit e

than that of Vincent, is open to grave suspicion. The fact that
the lights were put out or burnt out when he and Vincent came
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down stairs ; and the fact that he went upstairs with Vincent
all tend to shew a line of guilty conduct .

The whole case, however, comes clown to the one proposition —
there being some evidence, however weak, whereby the onus is

cast upon the accused by virtue of section 91, can he invoke th e
principles of Rex v . Schama (1914), 84 L .J., K .B. 396 ; 112
LT. 1-80, namely, that there being a reasonable doubt the
accused is entitled to it notwithstanding the section, or must h e
prove beyond a doubt that he is not guilty of the offence charged ?

This section has been considered in a great many cases during
the last few years, and these cases I propose to consider . I
may say that the corresponding section in The Ontario Tem-
perance Act, 1916, Cap. 50, is section 88, and is word for wor d

similar to section 91 of the British Columbia Government
Liquor Act.

In Rex v. Casola and Rex v . ll'odyga, two unreported
decisions of my own, I held that the word "may" used in section
91 means "must ." This seemed to me to be the logical conclusion
from the decision of Mr . Justice Middleton in the case of Rex

v . Le Clair (1917), 39 O.L.R. 436 ; 28 Can. C.C. 216 ; but
when I gave these decisions the cases which I am going to con-
sider were not cited to me. In In re Baker. Nichols v. Bake r

(1890), 44 Ch. D. 262 ; 59 L.J., Ch. 661, Cotton, L.J., at
p. 663, says :

"I think that great misconception arises from the attempt to argue tha t
the word `may' means `must .' It never can mean `must' so long as the

English language retains its meaning ; but it gives a power, and then i t

may be a question in what cases where a judge has a power given him b y
the word 'may' it becomes his duty to exercise that power . "

This is a very strong statement made by a very eminent
judge, and, if correct, it goes a long way to support the conten-
tion of Mr . Ilerchmer .

I will now consider the cases which have been decided in the
Canadian Courts . In doing so I start with the general state-
ment of law set forth by Mr . Aldine]. in 61 D.L.R. pp. 189-90 :

The proper construction and application of see . 88 [B .C . section 911 has

not yet been determined . There are a number of decisions by Courts of

coordinate jurisdiction which conflict in part and do not definitely settl e
the law. . . . The section is discussed at length in R. v . Leenaire [ (1920) 1 ,

48 O .L .R . 475, 34 Can. C .C. 254, 57 D .L .R. 631, by Meredith, C .J .C .P ., bu t

the opinions expressed there are obiter dieteie . The reasoning in this case

THOMPSON ,
Co . J .

192 6

Feb . 24 .

REx
V .

PERR I

Judgment
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THOMPSON, is nevertheless convincing . The judge says, at pp . 633, 634 (57 D .L.R .) :
co . J .

	

`Mere possession, charge, or control does not make an accused prisone r
prima facie guilty of all the crimes of the Ontario Temperance Act calendar .

1926

	

If any one is charged with selling liquor which it is proved he once had ,
Feb . 24. but which now some one else has, he may, not must, be convicted, if he

fails to shew, as lie should be able easily to do if innocent, that the chang e
REx

	

of possession was lawful, whilst if charged with unlawfully having liquor ,
z '

	

and the prosecution proves only that the possession was had in the dwelling -a ERRI
house in which the accused resides . [if it is a legal place] the prosecutio n
must fail ; whilst if it is in a place where it may not lawfully be had th e

onus apart from the section should be on the accused to exculpate himself .
And when a case is made against an accused person under sec . 88, it s
weight, must of course, depend upon its circumstances .' "

He then goes on to state, p . 190 :
"A careful reading of these decisions and the section seems to warran t

the conclusion that the magistrate may in his discretion convict where

proof of possession of the liquor in question has once been established .
But there is nothing in the section to say that the magistrate must convic t

in such a case unless he is satisfied on the evidence that a conviction ough t
to be made . The opinion expressed in R. v . Le Clair does not seem to be

wholly warranted by the w ording of the section . "

Rex v. Le Clair, supra, is undoubtedly a very strong case for
the Crown, especially the words used by Middleton, J . at p . 439 :

"There is a statutory presumption of guilt upon proof of custody of th e

dangerous thing, and the common law rule is reversed—the accused mus t

Judgment prove his innocence to the satisfaction of the magistrate or take th e
consequences . "

This decision was practically followed by the same judge i n
Rex v . Moore (1917), 41 O.L.R. 372 ; 30 Can. C.C. 206, but
seems to have been doubted by himself in the case of Rex v .
Kozak (1920), 47 O.L.R. 378 ; 33 Can. C.C. 189, that is, th e
general principle which the Crown seeks to place upon section
91 seems to have been doubtful in the judge's mind when h e
gave this decision.

We then come to the case of Rex v. Lemaire (1920), 48
O.L.R . 475 (34 Can. C.C. 254) . At p. 478, the learned
judge says :

"Mr. Haverson's bugbear, sec . 88 [B.C. sec. 911, is really not as for-

midable, objectionable, and vicious as he seems to imagine, though it goe s
a long way contrary to that which is the rule in trials generally and which
generally must always be the rule. But it does not make all the innocent

guilty . It must be given a reasonable meaning, the meaning that whe n

any one charged with an offence against the provisions of the Act is proved
to be or to have been in possession, charge, or control of liquor under suc h
circumstances as would make him guilty of the offence charged, then, if it
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is not shewn to be a lawful possession, charge, or control, he may be THOMPSON,

convicted," etc.

	

0o . J.

Again, at p . 479, he says :
"I cannot think that the learned judge who decided the ease of Rex v

. Feb. 24 .
Le Clair really meant to express a contrary view, much less to decide that

in no case coming under sec . 88 could a conviction be quashed for want of

	

R.rx
`evidence to support' it . All that that ease seems to me to have really

	

v.

decided was : that, in view of the circumstantial evidence set out at the

	

PERE L

conclusion of the judgment, the magistrate could not be found fault with ,

in certiorari proceedings, for refusing to give effect to the unsupported

testimony of the accused that he was not guilty . "

The next case is that of Rex v. Bondy (1921), 49 O.L.R. 115 ;

64 D.L.R. 35, a decision of Mr . Justice Orde, in which he fol-
lows the decision of Mr. Justice Middleton .

The strongest case for the defence is that of Rex v . Galsicy

(1923), 4 D.L.R. 705 ; (1924), 1 W.W.R. 366, a decision of
Stubbs, C .C.J., in Manitoba, where he dismissed the charg e
upon proof that the liquor was kept in a legal place . In that
case he cites an unreported decision of the Manitoba Court o f
Appeal of Rex v. Steinberg . This case would plainly shew
that the presumption which the Crown seeks to place upon the
accused may be rebutted by the evidence of the Crown itself ,
and undoubtedly tends to shew that my decision in Rex v . Judgment

Casola (unreported) is not correct .

Another very strong case for the defence is Re v. Diamond

(1921), 16 Alta . L.R. 302 ; ((1921), 2 W.W.R . 45) . At

p. 306 Stuart, J . says :
"I do not know that a better example than this case could be found t o

shew how different a ease is apt to appear in a Court of Appeal from the

way it must have appeared at the trial . There is no doubt that any

reader of the story just recounted must have little sense of humor if h e

refrains from laughter when the obvious purport of it all dawns upon him .

It would, I think, be rather difficult to conceive a more barefaced attemp t

at a `camouflage' which might deceive the police than we have presente d

to us in this story.

`"But nevertheless, what is the problem which is presented to us upon

this appeal? It is whether there was any evidence upon which the Dia-

monds could properly be convicted, not of having broken the law, or o f

having attempted to do so, in some vague uncertain way (which beyon d

all doubt is true upon the evidence) but of having actually sold that liquo r

illegally .

"Now undoubtedly the Diamonds manufactured a pretence of having sol d

the liquor to Hiram Miller . But it was, strangely enough, incumbent on

the prosecution to shew that this was really a pretence because, if it had

1926
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TIIOMPSON, been true, it would have been a sale to a person beyond the Province and
CO . s

	

so within the law. Yet having succeeded completely in proving that the

liquor had not been sold to Miller the prosecution was still bound to con -
1926

	

vinee the magistrate that there had nevertheless been a sale . "
Feb . 24 .

		

He then goes on to shew that proof was not furnished by th e
Crown of there having been a sale .

A case very much in point to the present one is that of Rex
v . Jolly (1925), 43 Can. C.C. 355, a decision by Denton, Co.
Ct. J . I have great faith in the judgments of this learned judge
of the County Court of York, as he must have a great many
cases of a similar nature coming before him .

From a study of all the cases which have been cited to me ,
and which I have been able to obtain, I can come to no othe r
conclusion but that section 91 casts upon the accused the onu s
of proving his innocence where there is evidence of possession ,
but he is still entitled to the benefit of doubt . I think the la w
may be very clearly stated that while the onus is cast upon th e
accused by virtue of section 91, nevertheless the rule laid down
by the English Court of Criminal Appeal in Rex v. &hama,
supra, still exists and the accused is entitled to the benefit of
any reasonable doubt.

The appeal of the Crown is dismissed, costs reserved .

Appeal dismissed .

REX

V.

PERRI

Judgment
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IN RE LOW HONG HIN G .

I c 1 oClon—Chinauan unlawfully in Canada—Order for deportation b y
eea,' oiler—Certiorari—Can . Stats . 1024, Cap. 38, Secs. 10(2), 2 6
and, i38 .

COURT OF
APPEAL

192 6

June 1 .

	

An order for the deportation of the respondent was made by the controller

	

l RE
LOW IIO1 G

	

of Chinese immigration under section 26 of The Chinese Immigration

	

HISG
Act, 1923 . On certiorari, the respondent claiming he was born i n
Canada, the order for deportation was set aside .

Held, on appeal, reversing the order of GREGORY, J ., that the order for

deportation be restored as it had been made with jurisdiction and none

of the essentials of justice had been violated .
Held, further, that certiorari in general lies with respect to an order for

deportation made under section 26, and section 38 is no bar to it s
application when such orders are made without or in excess of juris-

diction or in violation of the essentials of justice .

Section 10(2) of The Chinese Immigration Act, 1923, has no application

to deportation proceedings under section 26 .

A PPEAL by the Crown from an order of GREGORY, J. of the
11th of November, 1925, quashing a deportation order mad e
by the controller of Chinese immigration by which Low Hong
Hing was ordered to be deported to China . The accused wa s
arrested on the 15th of April, 1925, and brought before th e
chief controller of Chinese immigration, Percy Reid, unde r
section 10 of The Chinese Immigration Act, 1923, when a
preliminary inquiry was held and after adjournment was agai n
proceeded with before Chief Controller A . E. Skinner who mad e
the deportation order on the 20th of May, 1925 . The accused Statement

claimed he was born in New Westminster on the 15th of Sep-
tember, 1905. An order for a writ of certiorari was issued on
the 14th of October, 1925, and the application resulting in th e
order appealed from was heard by GItIsGORY, J. on the 27th of
October, 1925 .

The appeal was argued. at Vancouver on the 3rd and . 4th of
March, 1926, before MARTIN, GAr.LIHEP and _MCPtnt,r,trs ,
M.A .

Elmore _Meredith, for appellant : The respondent wa s
arrested in Canada and ordered to be deported tuuler section 10 Argument
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COURT OF of The Chinese Immigration Act, 1923 . He says he was born
APPEAL

in Canada. The question here is whether the controller ha d

	

1926

	

jurisdiction to make the order : see Rex v. Nat Bell Liquors, Ld .

	

June 1 .

	

(1922), 2 A.C. 128 ; 65 D.L.R. 1 at pp. 21-2 . If it is a

IN RE
proper proceeding to take certiorari then the Court can only

Low HONG look at the proceedings for the purpose of deciding whethe r
RING

there was jurisdiction : see The Colonial Bank of Australasia v .

TVillan (1874), L.R. 5 P.C. 417. The order was quashed on
the ground that the controller had received improper evidence .

Bloomfield, for respondent : That the Court below can decide

as it did on certiorari see Rex v. Anthony (1922), 36 Can . C.C .
192 ; Re Yee Foo (1925), 56 O.L.R. 669 ; Rex v. Home

Secretary (1917), 1 K.B. 922 at p. 930. The question as to
Argument whether he is a British subject is not within the jurisdiction of

the controller : see Regina v . Stimpson (1863), 4 B. & S. 301 .
That the Court can review the evidence see Rex v. Emery

(1916), 27 Can. C.C. 116 ; Rex v. Oakes (1923), 39 Can. C.C .

329. This man was born in Canada and is a Canadian citizen.

That certiorari will lie see The King v . Licence Commissioners

of Point Grey (1913), 18 B . C . 648 ; Re Maritime Fish Co. Ltd .

(1919), 46 D.L.R. 108 ; Rex v. Woodhouse (1906), 2

K.B. 501 .
Meredith, replied.

Cur. adv. volt .

1st June, 1926.

MArrIN, J .A . : This is an appeal by the Crown, in reality ,

from an order of Mr. Justice GiEGoRY setting aside, upon

certiorari, an order for the deportation of the respondent made

by the controller of Chinese immigration at Vancouver, on th e
20th of May, 1925, in pursuance of the powers conferred upo n
him by section 26 of The Chinese Immigration Act, -1923, Cap .

MARTIN, J .A . 38, which section is as follows :
"Whenever ally officer has reason to believe that any person of Chines e

origin or descent has entered or remains in Canada contrary to the pro-

visions of this Act or of the Chinese Immigration Act, chapter ninety-fiv e

of the Revised Statutes of Canada, 1906, or any amendment thereof, h e

may, without a warrant apprehend such person, and if such person is unable

to prove to the satisfaction of the officer that he has been properly admitted

into and is legally entitled to remain in Canada, the officer may detain suc h

person in custody and bring him before the nearest controller for eaamina-
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tion, and if the controller finds that he has entered or remains in Canad a

contrary to the provisions of this Act or of the Chinese Immigration Aet

or any amendment thereof, such person may be deported to the country of

his birth or citizenship, subject to the same right of appeal as is provide d

in the ease of a person applying for original entry to Canada . where an y

person is examined under this section the burden of proof of such person' s

right to be or remain in Canada shall rest upon him . Where an order fo r

deportation is made under this section and in the circumstances of the cas e

the expenses of deportation cannot be charged to the transportation com-

pany, such expenses shall be paid by the person being deported if able to

pay, and, if not, by His Majesty . "

This section deals with two classes of cases only, viz., those
wherein the person has "entered or remains in Canada" and
provides its own summary and complete procedure in the exer-
cise of the powers jointly conferred upon the controller by sai d
section 26, and by 10(1) as follows :

"10 . (1) The Controller shall have authority to determine whether an

immigrant, passenger or other person seeking to enter or land in Canada

or detained for any cause under this Act is of Chinese origin or descent and

whether such immigrant, passenger or other person, if found to be of
Chinese origin or descent, shall be allowed to enter, land or remain i n
Canada or shall be rejected and deported . "

Subsection (2) of 10 laying down the procedure to be followed
in certain specified cases has, in our opinion, no application t o
this ease because it is in its opening words restricted to Chines e
persons "applying for admission or entry to Canada," which is
not the case before us, the person here being one who either "has
entered or remains in Canada" under said section 26. In
reaching this conclusion we have not overlooked the later words
in (2) "that such person is entitled to remain in Canada," but
that ambiguous expression, entirely at variance with the said
opening words restricting the examination to those alone who
are "applying for admission or entry," is clearly not sufficien t
to embrace non-specified classes and may well be satisfied b y
construing said words as referring to the actual physica l
presence of the applicant in Canada wherein he may be per-

mitted to "remain," and in this appropriate sense that word is ,

in fact, used in section 2(1) whereby provision is made for

the applicant to "remain until the provisions of this Act hav e
been complied with" in Canada in "a proper building" pro-

vided for that purpose, and if his application for "lawful admis-

sion to Canada " be granted he would be entitled to "remain"

COURT OF
APPEAL

1926

June 1 .

IN RE
Low HON G

RING

MARTIN, J .A .
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COURT OF permanently therein. This construction moreover not only doe s
APPEAL

not deprive the person under suspicion (i .e ., the suspect, under
1926

	

section 26) of any right under section 10, but on the contrary ,
Tune 1 . gives him the additional right (as is very proper in the case o f

IN RE
one found to be already "remaining" at large in Canada) o f

Low HONG being represented by counsel at all hearings "whenever any
1IIr. evidence or testimony touching the case is received by th e

Board," and not merely after the preliminary hearing under
section 10, because it is submitted, and rightly, we think, b y

respondent 's counsel, that the joint effect of section 10 of th e
Immigration pct of 1924, Cap . 45, and sections 15 and 79 o f
the Immigration pct of 1910, Cap. 27, is to confer that privi-
lege upon him and also to require the investigating tribunal, b e
it Board of Inquiry or Controller, to keep "a summary recor d
of proceedings and evidence and testimony taken by" it. Under
the special procedure provided by section 26, there is first wha t
is in effect a preliminary inquiry to determine to the "satisfac-
tion" of the immigration "officer" before his apprehension o f
the suspect, and then, if and when the suspect is brought befor e
the nearest controller for examination under section 26, i t
becomes that controller's duty, and his alone, to "End" if th e

MARTIN, 'LA .
suspect has lawfully entered or may lawfully remain in Canad a
in accordance with the provisions of the statute, and if he i s
found not to be so entitled then the suspect "may be deported,"
and it is declared that,

"where any person is examined under this section the burden of proof

of such person's right to be or remain in Canada shall rest upon him . "

This emphatic provision leaves no opportunity for doub t
regarding the onus of proof to establish a right claimed "unde r

this section " and continues the similar burden laid upon him
to "prove to the satisfaction of the officer" who originall y
apprehended him, his right to be in Canada, and it is, to us ,
obvious that to require another and in effect second preliminar y

examination under section 10(2) (quite appropriate to othe r

proceedings) would be to import another and uselessly harass-
ing inquiry into proceedings under section 26 already full y
ample for their declared purpose . We have considered this
aspect of the case because the suspect swears in his affidavit ,
paragraph 3, that after being arrested by an immigration officer
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he was on the 30th of June, 1924, brought before the controlle r
and that
"a preliminary enquiry was then made before the said chief controller,

	

192 6
pursuant to section 10 of the Chinese Immigration Act, and was then June 1

.
adjourned by the said chief controller to a date unfixed, and for a period

of nearly six months thereafter I am advised by my solicitor, Mr. Edgar

	

IN RE
Bloomfield, and verily believe, that he endeavoured to ascertain when and Low HONG

where the enquiry would be continued, and that it was not until February,

	

DING
1925, that the matter was proceeded with, when my bondsman, Wong Me e

Doon, was notified that a further examination would be proceeded with o n
March 10th .

"(4) After a little delay and further adjournment the examination wa s

proceeded with on the 15th of April, 1925, when, after certain evidence ha d

been given before another chief controller, Mr. A. E . Skinner, an order wa s

made by the said A . E. Skinner to deport me to China, a copy of which
order is now shewn to me and marked Exhibit

	

to this my Affidavit . "

This statement as to the opening proceedings being a prelim-

inary hearing under section 10 may well be a pardonable erro r
in description on the part of the suspect because his counsel
before us continued that error in confusing the procedure of
section 20 with section 10(2), but the matter is of no moment
and if a preliminary hearing were in fact held it was simpl y
an unauthorized and superfluous proceeding which in the cir-
cumstances did not have, and could not have had any effect upon
the right of the suspect, as hereinafter to be noted .

It is conceded that certain persons have the right to "remai n
in Canada," e .g ., those who are "Canadian citizens or have
acquired Canadian domicil" (section 38) which expressions ar e
for the purposes of the Act, defined by section 2 (d) and (f) ,
Cap. 27, of said Act of 1910 . The respondent claimed before
the controller as before us, that he was born in this Province i n
1905 and so was a Canadian citizen, which means
"i . a person born in Canada who has not become an alien ;

ii. a British subject who has Canadian domicil ; or ,

iii. a person naturalized under the laws of Canada who has not subse-

quently become an alien or lost Canadian domicil . "

Thus a hearing under section 20 would include the case of
any person found to be in Canada and claiming to be withi n
these three classes. The question of fact then, and the sole fact ,
herein to be "found" by the controller was that raised by the
claimant, viz ., was he a ('anedian citizen ? and therefore entitle d
to remain in Canada, and upon that issue the hearing took place

299
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COURT OF before the controller first on the 15th of April, 1925, and later o n
APPEAL

the 20th of May following, the suspect being represented by th e
1926

	

same counsel on both occasions, with the result that the order o f
June 1 . deportation was made at the conclusion of the hearing which

IN RE

	

order is admittedly ex facie valid in all respects and chewing a
Low HONG competent jurisdiction. Such being the situation the appel -

H1V ° lant's counsel submits that certiorari will not lie and that no
case could be cited to support it in such circumstances, whateve r
might be done if habeas corpus or other proceedings were open ,
in the circumstances, under section 38 .

The operative portion of the order in question is :
"This is to certify that Low Hong Hing, is a person of Chinese origi n

and descent who arrived at Canada at unknown port or place of entry, ha s

this day been ordered deported by the controller of Chinese immigration a t
this Port, in accordance with the provisions of section 26 of The Chines e

Immigration Act, 1923, it having been established that he is illegally i n

Canada, in that said Low Hong Hing was not born in Canada and in that

he entered Canada contrary to the provisions of The Chinese immigration

Act, or The Chinese Immigration Act, 1923, and the said Low Hong Hing

is hereby ordered to be deported to China .

"Dated at Vancouver, B .C., this 20th day of May, 1925 .

"A . E . Skinner ,

"Controller of Chinese Immigration . "

'fARTIr' a. A . The respondent's counsel submitted some authorities but the y
not being apparently sufficient, and the matter being of import-
ance, we gave leave to hand in others for further consideration .
These and many others have been carefully considered in th e
light of the very unusual circumstances that the very questio n
upon which the right under section 38 to review the controller' s

proceedings depends, i.e ., the Canadian citizenship of the
suspect, is here the very question that jurisdiction is conferred
upon him to decide and not in any sense a preliminary or col -
lateral question, but inseparably interwoven therewith . Such

being the fact it is safe to fall back upon sound principles i n

determining the real question raised which is that the suspec t
wishes to establish before us by these proceedings in certiorari

the fact that he is a Canadian citizen as aforesaid despite th e
adjudication of the controller to the contrary because he submit s
that the evidence before the controller, and now before us ,
establishes his claim, and on our jurisdiction in general th e
following observations of Lord Justice Scrutton in Rex v .
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Chiswick Police Station Superintendent (1918), 1 K.B. 578 COURT O F
APPEAL

at pp. 589-90 are much in point :
"This jurisdiction of His Majesty's judges was of old the only refuge of

	

192 6

the subject against the unlawful acts of the Sovereign . It is now frequently June 1
.

the only refuge of the subject against the unlawful acts of the Executive,

the higher officials, or more frequently the subordinate officials . I hope it

	

IN RE

will always remain the duty of His Majesty's judges to protect those Low HON G

people."

	

HIND

A question arose as to the application of certiorari in general
to proceedings of this nature and while the matter is not wholl y
free from doubt yet the decision of this Court in The King v .

Licence Commissioners of Point Grey (1913), 18 B.C. 648
supports it, and similar proceedings were taken in Rex v. Home

Secretary (1917), 1 K.B. 922 ; and in Rex v . Chiswick Police

Station Superintendent, supra, wherein the "deportee" (as Lor d

Justice Pickford aptly describes him at p . 585, in coining an
almost necessary word) applied for habeas corpus against a
deportation order of the Home Secretary, Lord Justice Scrutto n
said, p . 591 :

"Parliament has allowed the order in council to confer upon such person s

as may be specified in the order powers with regard to arrest and detention.
In my view at present those powers are of a judicial character and canno t

be delegated by the person named in the order ."
MARTIN, J.A .

The leading case on the subject is Rex v. lloodhoase (1906) ,
2 K.B. 501, wherein three of the Lords Justices unanimousl y
reversed the unanimous decision of three judges of the King's
Bench Division (Lord Alverstone, C.J., and Ridley and Darling,
JJ.) and decided that certiorari would lie against licensing
justices, and though an appeal was taken from this unsatisfac-
tory situation yet the House of Lords (1907), A.C. 420, while
reversing the Court of Appeal on the merits, expressly refraine d
from "considering any point in regard to the remedy applicabl e
to this ease."

Dealing with the matter then as one in which certiorari in
general will lie, the effect of section 38 must be considered, viz. :

"No Court and no judge or officer thereof shall have jurisdiction to

review, quash, reverse, restrain or otherwise interfere +*ith any proceeding ,

decision or order of the Minister or of any controller relating to the status,
condition, origin, descent, detention or deportation of any immigrant ,

passenger or other person upon any ground whatsoever, unless such perso n

is a Canadian citizen, or has acquired Canadian domicil . "

But the respondent submits that this section is no bar to
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COURT OF orders made either without jurisdiction or in excess of jurisdic-
APPEAL

tion or in violation of the essentials of justice and beyond doub t
1926

	

that is the case whatever may or may not be done in other cir -

June 1 . cuinstanecs . The first of these submissions presents no diffi-

Iv RE

	

culty in the circumstances before us for reasons already given

Low xoxc based on the fact that the sole question of fact upon which the
}Tma jurisdiction depends is the same that the controller must adjudi-

cate upon in discharging the duty specially imposed upon hi m

by the statute see, e .g., Rex v. Nat Bell Liquors, Ld. (1922) ,

2 A.C. 128 ; and the very instructive and important decision

of the eight Irish judges in The King v . Jfahony (1910), 2 Ir .

695 ; and Rex v. Morn Hill Camp Commanding Officer (1917) ,

1 K.B. 176, which last is a case of Li l a corpus, but the Lord

Chief Justice said (p . 188) that in that respect the same prin-

ciples apply as in certiorari, in which relation it must be born e

in mind that another and special means of questioning in th e
most ample way the decision of the controller is conferred by

the right of appeal to the minister of immigration given to th e

deportee by sections 26 and 12, a right which he availed himsel f

of in this case but unsuccessfully, and then took the presen t

proceedings. There are so many cases on the point both in
naARTirr, s .A . England and in Canada that it would be impossible here even

to note them all, but The Queen v . Stevens (1898), 31 N.S.R .

124 ; and Rex v . Anthony (1922), 36 Can. C.C. 192, may be

referred to in illustration. The last case was relied on in sup -

port of the second ground, viz ., that the "essential requirement s

of justice" (as Lord Chief Justice O'Brien terms them in

Mahony 's case, supra, 706, 708) had been violated because

certain statements under oath from several persons living in

Calgary had been there taken by an investigating officer of th e

department of immigration in the absence of the suspect, i n

January, 1925, after the so-called preliminary inquiry ha d

been opened in June and before the public inquiry under sec-
tion 26 which opened on the 15th of April, 1925, in the presenc e

of the accused and his counsel . No technical objection wa s

taken then or now to the form of this impeached evidence but i t

is submitted that it should have been taken in the presence o f

the accused . That all depends, however, upon the way i n

which it is to be regarded : it would not be objectionable if it
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were to be regarded as, e .cr ., evidence obtained by affidavit o r
declaration to support the case for deportation coming on fo r
hearing providing that the suspect was given an opportunity
of meeting the evidence if he so desired, and though the con-
troller, like the Board of Inquiry, has, under section 15, supra ,
the wide power "at discretion" to "take evidence under oath or
by affirmation in any form which they deem binding" yet tha t
does not deprive him of the right to take unsworn statements 	
tribunals of unusual description are not bound to follow th e
usual rules of evidence required by ordinary Courts of justice

., Wilson v. Esquirtaalt and Nanaimo Ry. Co . (1922), 1
A.C. 202, and A[ackonoclzie v. Lord Penzance (1881), 6 App .
Cas . 424.

Here, not only was no objection of any kind taken when th e
said statements from Calgary were put in evidence and the
accused after being confronted with them by the controller gav e
his explanation thereof, but his own counsel cross-examine d
him thereupon and called two witnesses to support his clai m
of Canadian citizenship and after that his counsel requested a n
adjournment which was granted and the final hearing cam e
on some five weeks later on the 20th May, when the suspect' s
counsel called no further witnesses but made certain statement s
of fact in his behalf which were received, after which and fo r
the first time he complained of the "very great injustice" tha t
had been done by taking the evidence in Calgary without notic e
to his client, but he did not even then (though he had had fiv e
weeks' time to inquire into and answer that Calgary evidenc e
if he felt that his client's case could be assisted by so doing )
apply for an adjournment to meet it, and therefore the only
inference is that it would be useless to do so ; what happened
in the Anthony case, supra, was essentially different ; the
Court there had, after the hearing, considered and acted o n
evidence "not produced during or as part of the trial," whic h
clearly was a gross miscarriage of justice . The cases of Rex v .
Home Secretary (1924), 68 Sol. Jo. 646, and Re Yee Fo o
(1925), 2 D.L.R. 1131, should be added to those already cited .

In our opinion, after reading most carefully all the proceed-
ings before us (which this grave submission necessitated) it is
impossible to say that any of the essentials of justice have been

303
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COURT OF violated and so that is an end of the case, but it is an additiona l
APPEAL

satisfaction to us to feel that, in the course of the complet e

	

1926

	

investigation which was forced upon us by said submission, i t
June 1 . became clear that "if it had been possible for us to go into th e

	

IN RE

	

case on the affidavits" (as was said in the Morn Hill case ,
Low HONG supra) the conclusion reached by the controller could be abun-

	

xlrc

	

dandy justified .

MARTIN, J .A . It follows that the appeal should be allowed, and the orde r
for deportation restored .

GALLIHER.

	

GAL LIIIER, J .A . : I would allow the appeal for the reason s

	

J .A.

	

given by my brother MARTIN .

MCPIIILLIPS, J .A . : I entirely concur in the reasons for
MCPHILLIPS, ,

	

J.A.

	

judgment of my brother MARTIN in this appeal, and agree i n
allowing the appeal.

Appeal allowed .

Solicitors for appellant : Congdon, Campbell & Meredith .

Solicitor for respondent : Edgar Bloomfield .
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REX v. NOZAKI . COURT OF
APPEA L

Criminal law—Conviction—Evidence—Material in previous civil proceed-
ing allowed in—Privilege .

A . gave N. a power of attorney to collect certain debts and sell a certain

property in Vancouver . N. collected the debts and sold the property

	

REX

but retained the moneys claiming that the amount collected was due

	

v .
him for wages for previous services rendered to A . A. then brought NOZAK I

action to recover the sums collected and recovered judgment for $734 .6 5

and N. was then examined as a judgment debtor . A criminal pro-

ceeding was then taken against N. on a charge of applying and con-

verting to his own use the moneys he had so collected . The only

evidence submitted against him was the pleadings, proceedings an d
evidence taken on the previous civil trial and his examination as a

judgment debtor . He was convicted and sentenced to four months '

imprisonment .

Held, on appeal, reversing the decision of the magistrate (MARTIN and
GALLIIIER, JJ .A. dissenting), that it was only after examination o f

accused as a judgment debtor and failure to execute the judgment that
these proceedings were taken . There is no evidence to support the
prosecution except that of the appellant himself. His story is a

reasonable one and in face of this and the fact that the person alleged

to have been injured was not called the conviction should be set aside .

APPEAL by accused from a conviction by the police magis-
trate at Vancouver on the 21st of January, 1926 . Nozaki wa s
given a power of attorney by one Tamame Akazawa for collect-

ing certain moneys owing to Akazawa and selling certain land
and buildings Akazawa owned in South Vancouver . He sold
the lands and collected the moneys owing and was charged with
converting said moneys to his own use . An action had pre-
viously been brought in the Supreme Court by Tamam e
Akazawa against Nozaki to recover moneys she claimed were statemen t
due her and after she had obtained judgment against him, h e
was examined as a judgment debtor . He was sentenced to
four months in the common gaol and appealed on the groun d
that the pleadings, proceedings and evidence taken in the civi l
action were wrongfully admitted in evidence against him .

The appeal was argued at Vancouver on the 24th of March ,
1926, before MACDONALD, C.J.A ., MARTIN, GALLImrxn, AlCPxzv -
LIPS and MACDONALD, JJ.A .

20

192 6

June 1 .
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cousTOF

	

Armour, K.C., for appellant : The whole question here i s
APPEA L

___-

	

whether a statement in a civil proceeding can be used in evidenc e
1926

	

against him on a criminal charge : see Rex v. Van Meter
June 1 . (1906), 11 Can. C.C . 207 at p. 211. There was no other evi-

REx

	

dence but this.
v .

	

W . M . McKay, for the Crown : This is a question of law .
NOZAxr

The examination of a judgment debtor is properly admitted :
see Reg. v. Coote (1873), L .R. 4 P.C. 599 at p . 605 ; Reg. v .

Argument Madden and Bowerman (1894), 14 C.L.T . 505 ; Reg. v. Wil-

liams (1897), 28 Ont. 583 ; Reg. v. Douglas (1896), 1 Can.
C.C. 221 ; Reg . v. Hammond (1898), 29 Ont. 211 .

Armour, in reply, referred to Rex v. Peel (No . 1) (1920), 6 0

D.L.R . 469 .

Cur. adv. vult .

MACDONALD ,
C .J .A . The services were rendered over a period from 1921 to 1924,

when the widow went to Japan . Before leaving, the appellant ,

who had not had a settlement with her, mentioned his wages o r

salary, and she told him that she would need the money to pa y
her expenses to Japan and to put her children to school there,
and asked him as a favour to continue the collections under a
power of attorney which she gave him, and take what wa s
coming to him out of the proceeds . The widow did not return
as was expected, and a dispute afterwards arose with respect to
the accounts between the appellant and herself . An action was
brought in her name in the Supreme Court wherein both clai m
and counterclaim were considered. She was adjudged entitle d
to something over $1,600 on her claim and he to nearly $1,00 0

BRITISH COLUMBIA REPORTS .

	

[Von. .

1st June, 1926 .

MACDONALD, C .J.A . : I would allow the motion for leave t o
appeal and would also allow the appeal .

The appellant was charged with fraudulently converting
moneys collected for another to his own use . The facts as told
by the appellant are as follows :

Akazawa, a Japanese, died in 1921, leaving a widow who
engaged the appellant, after her husband 's death, to look afte r
a large rooming-house which, I gather, had been conducted by

her late hubsand, and some other business of hers . She agreed ,
as appellant alleges, to pay him $50 a month for this service .
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on his counterclaim, the one was set off against the other, and COURT OF
APPEAL

she obtained judgment for $734 . The appellant was then

	

____

examined as a judgment debtor . The only evidence for the

	

192 6

Crown on the trial of this charge was his own. The Japanese June 1 .

widow was not called, nor was her evidence procured on com-

	

RE x
mission. The learned magistrate seems to have been, at one

	

v .

period of the trial, in great doubt, for he said :

	

NozAKI

"All I am concerned with is, whether he had a reasonable—well a
reasonable right to suppose that that money was coming to him . "

And again :
"It is almost impossible for me, Mr. McKay, with the present knowledge

which we have, to decide that this man had not what he considered a colour

of right ."

After reserving decision, however, the magistrate said :
"I have carefully considered this case and reading the evidence, I have

come to the conclusion that this is, if you like, a fake defence, there is n o

merit in it at all, and I find him guilty as charged of stealing the money . "

Now, as I have already said, there is no evidence to suppor t
the prosecution, except that of the appellant himself, and if hi s
story be a false one, there is nothing to support the case for th e
Crown.

MACDONALD ,
The appellant's story is not an unreasonable one, and is cor-

	

C .J.A .

roborated to some extent by two witnesses called on his behalf .
In the face of this, and of the fact that the person alleged t o
have been injured, was not called to clear up the matter as sh e
might have done, I think it would be most unsafe to sustain th e
conviction.

This is another case of using the criminal Courts to enforce
a civil demand. It was not until after judgment in the civi l
action, and after the examination of the appellant as a judgmen t
debtor, and failure to execute the judgment, that these proceed-
ings before the magistrate were instituted . I do not say that
there was not the right to institute them, but in all the circum-

stances of this case, there being no real informant at all and n o
effort having been made by the Crown to obtain evidence of
value, the proceedings ought not to have been taken .

I do not find it necessary to consider the question of th e
admissibility on behalf of the Crown, of the evidence taken o n
appellant 's examination as a judgment debtor . On the trial h e
gave evidence and was taken over the same ground again, and
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June 1 .

REx
v.

NOZAuI

MARTIN, J .A.

GALLIIIER,

J.A.
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did not object to answer on the ground that his answers would
incriminate him .

The conviction should be set aside .

MARTIN, J .A. : Upon the point of the admission of the evi-

dence the authorities cited are in the circumstances, sufficient ,

I think, to sustain that ruling.
As to the other branch of the appeal upon the facts, I am of

opinion, after a careful consideration of the evidence, that a cas e
has not been shewn which would warrant our interference with
the view taken by the convicting magistrate as set out in hi s
decision at the time and in his report to us, viz ., that the defence
set up was a sham one. Even if the story told by the accuse d
could be regarded as nncontradicted by witnesses yet it wa s
pointed out by the Privy Council in Berney v. Bishop of Nor-

wich (1867), 36 L.J., Ecc. 10 at p . 12, that
"Daily experience shews that a tribunal trying questions of fact, il l

performs its duty if it adopts as true every statement on oath not contra-

dicted by counter-testimony, it being in accordance with that experience tha t

many such statements ought to be disbelieved, and that without imputin g

perjury . "

But here there is the additional fact that the statements mad e
by the accused to the magistrate are in important respects no t
in accord with his statements previously made in the civi l
proceedings in the Supreme Court which were, we hold, properl y
in evidence, and so I find it impossible to hold that the magis-
trate reached a conclusion contrary to that which reasonabl e
men might well arrive at, and so the appeal should be dismissed .

GALLIII .R, J.A. : The authorities to which we have been
referred all bear out the contention of the Crown, that th e
evidence of the accused on examination for discovery in aid o f
execution, are admissible against him in a subsequent criminal
charge, unless the witness at the time objects to answer on th e
ground that his answers may tend to incriminate him in an y
subsequent criminal proceedings . See Reg. v. Coote (1873) ,
L.R. 4 P.C. 599 at p . 607 ; Res v. Van Meter (1906), 11

Can. C.C . 207 ; Rey. v. Madden and Bowerman (1894), 14
C.L.T. 505 ; Reg. v . Williams (1898), 28 Ont . 583 .

I am not inclined to disagree with the magistrate below that
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the defence set up is a fake defence, and would dismiss the
appeal .

MICPIIILLIPs and MACDONALD, M.A. would allow the appeal .

Appeal allowed, Martin and Galliher, JJ.A.

dissenting .

Solicitor for appellant : Douglas Armour.

Solicitor for respondent : TV. M . McKay .

REX v. PIDGEON .

Criminal law—Disorderly house—Gaming—Warrant—Sufficiency o f
material for—Evidence—Cain—Criminal Code, Secs . 226, 228, 64 1
and 986.

Prima facie evidence of guilt under section 986 of the Criminal Code

where a premises is found to be `"provided with any means or con-

trivance for playing any game of chance," etc ., is established by

evidence of the finding on the premises in question of card tables at

which players are sitting with cards and poker chips on the table .

Rex v . Cessarsky (1920), 15 Alta . L .R . 201 followed.

A PPEAL by accused from his conviction by the stipendiary
magistrate at Prince George, on the 23rd of October, 1925, for
unlawfully keeping a disorderly house, to wit : a common
gaming-house ; to wit : a house, room or place kept for gain to
which persons resort for the purpose of playing at any gam e
of chance or at any mixed game of chance and skill, contrary t o
section 228 of the Criminal Code. He was fined $100 and costs .
The premises in question were behind what is known as th e
Prince George Cigar Store . There is an entrance from the stree t
into the cigar store and a door through a partition at the bac k
of the cigar store into the premises in question . On the night of
October 16th, 1925, two policemen with a search warrant
entered the cigar store and on showing the search warrant were
allowed in to the premises in question by the accused ; five men

COURT O F
APPEAL

192 6

June 1 .

REX
V.

NOzAr> r

COURT O F
APPEA L

1926

Jan . 19 .

REX
V .

PIDGEON

Statement
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Cousin of were around a table with cards and chips ; there was no evidence
APPEAL

of a "`rake off." Accused claimed the premises were occupied
1926

	

by the Prince George Club. This club had a constitution
Jan. 19 . and by-laws and leased the premises . The members paid $ 1

Rsx

	

entrance fee and $1 every six months . Members pay for th e
v.

	

cards they use and there is no rake off. Accused claimed he was
PIDGEON

manager of the Club at a salary and rented the premises to th e
Club . Only members were allowed on the premises .

Statement The appeal was argued at Victoria on the 19th of Jan-
uary, 1926, before MACDONALD, C .J.A., MARTIN, GALLIHER ,

MCPHILLIPS and MACDONALD, JJ .A.

Maitland, for appellant : A search warrant was issued on an
information in which he says "he has reason to believe" ; he

does not say he believes . The warrant is for searching the
"Prince George Cigar Store," whereas under this warrant th e
police entered the "Prince George Club" which although in the
same building is behind and partitioned off from the cigar store ;

see The King v. Levesque (1918), 45 N.B.R. 522 ; Hicks v .

McCune (1921), 49 O.L.R. 41. The only evidence of gambling
is given by the defence and they say there was no gain : see Rex

v . Riley (1916), 23 B .C. 192 .

E. Meredith, for the Crown : The magistrate made a repor t
under section 9 of the Criminal Appeal Rules and found this

Argument club was a mere sham . No given statement is required for th e
issue of a warrant under section 041 . The information is no t
required and should be treated as surplusage : see Rex v. Kong

rick (1918), 25 B.C. 269. The only essential as regard s
section 641 is for the magistrate to authorize entry and this h e
did . That there was sufficient evidence to convict see Rex v. Coy

(1925), [36 B .C . 341 ; Rex v . C'essarslcy (1920), 15 Alta . L.R .
201, and under section 986 a conviction is justified . There hav-
ing been a conviction he cannot on appeal go into the sufficienc y

of the material upon which the warrant was issued .

Maitland, in reply : There can be no conviction finder section

986 without a warrant . Any reasonable doubt should be exer-
cised in our favour : see Rex v. Payette (1925), 35 B.C. 81 .

MACDONALD, C.J.A . : I think the appeal should be dismissed.
MACDONALD

'e .a .A .

	

The magistrate apparently came to the conclusion that the evi-
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donee of the witnesses for the accused was not entitled to very COURT OF
APPEAL

much credence, in fact he gave none at all to it. So far, there-

	

—
fore, as the facts are concerned, we are not embarrassed .

	

1926

With regard to the question of law I had considerable doubt, Jan. 19 .

but when we remember that the Court of Appeal in Alberta has

	

R,EX

decided a case similar to this under section 986, holding that

	

v .

the warrant was not necessary in order to raise a prima facie
PIn

°EOM

case, we should, if we allow the appeal, give a decision in conflic t
with that decision. When construing Dominion statutes tha t
should be avoided as far as possible, otherwise the result woul d
be that in one Province one construction would prevail, and in MACDONALD,

C.J .A .
another Province another. We should have the spectacle of a
man imprisoned in one Province for an act for which another
would go free in another Province.

I can see that one construction or the other might be reason-
ably given to this rule 986 . That being so, I would not now
give a decision which would be in conflict with the Albert a
decision .

MARTIN, J .A. : If we were of the opinion that the warran t
based upon the report in writing, taking the information to cove r
that term is not a valid one, the only effect of that would be
that under 986 the prosecution would lose the benefit of th e
prima facie evidence thereby conferred . I think it better, having
regard to the other aspect of the case, that we should not expres s
an opinion upon the validity of that warrant, because quite apart MARTIN, J.A.

from it I have no doubt that under 986 the conviction may be
sustained . The effect of the magistrate 's finding is that he con-
siders this so-called club is only a sham club, and therefore I
follow our decision in J,

	

v . Coy (1925), [36 B.C . 34] . I

think the decision of the tourt of Appeal of Alberta in Rex v.

Cessarsky (1920), 15 Alta. L.R. 201, should be sustained. And
so the appeal should be dismissed .

GALLIUIER, J .A . : I may say in considering the Coy case I
was very considerably impressed with the reading of the judg-
ment of Mr . Justice Beck in Alberta. But I think that what m y
learned brothers who have spoken have decided to do is really ,
where you cannot say beyond a doubt that the decision is

OALLIIIER,
J.A.
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wrong, especially in cases under the Criminal Code, then w e
should make the decisions of our Court conform to decisions tha t
have been given under similar sections of the Code in othe r
Courts of the Dominion . For that reason I feel bound to follow
the decision of the Alberta Court, and with this result, that th e
appeal should be dismissed .

McPzizr.zzrs J .A . : I would dismiss the appeal . If it were
necessary for the decision of this appeal to determine whethe r
the warrant was valid under section 641, I would hold that i t
was invalid, as I am of the opinion that the report in writing i s
a condition precedent to the exercise of the power of the magis-

trate to issue the warrant.
However, it is unnecessary to decide that point for the deter-

mination of this case, in that it would appear to me there i s
sufficient evidence to warrant a conviction by the magistrate ,

nscPazLLIPS ,
J .A . and the necessity for a valid warrant under 641 is not at all

requisite . It would seem to me too that this Court has alread y
in Rex v. Coy (1925), [36 B.C. 34] gone the necessary length .
My brother ArARTI1 expressly refers to Rea p v. Ce.ssa7•slc y

(1920), 15 Alta. L.P. 201, and the judgment would seem to
indicate that this Court in Rex v . Coy have adopted the decisio n
of the Court of Appeal of Alberta . But quite apart from that ,
as I have said, the facts in my opinion are sufficient to warran t
the conviction . I also agree with the observation of my brother
the Chief Justice that it is fitting that there be uniformity in so
far as possible in the decisions under the Criminal Code of
Canada .

MACDONALD, MACDONALD, J .A . : I agree with the views expressed by the
Jet .

	

Chief Justice.
Appeal dismissed.

Solicitor for appellant : J. M . McLean .

Solicitor for respondent : P. if . Wilson.
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THE KING v. BURKE-ROCHE .

Succession, Duty Act—Application under section 34—Judge—In Chamber s
—Persona designate—Fresh proceeding—Costs—Crown Costs Act—
R.S .B .C . 192¢, Cap . 244, Secs . 314 , 41 and 43 ; Cap. 62 .

COURT O F
APPEA L

1926

Jan . 15 .

THE I1'I\ G
V .

BURI{E -
ROCHE

A summons was taken out in the Supreme Court for the defendant t o
appear before a judge of the Court upon an application of the Ministe r
of Finance of British Columbia who claims $1,601 .41 being successio n
duty payable by the defendant as administratrix of the estate o f
Leonora Clapham, deceased . It was held on the application that th e
proceedings were obviously meant to be taken under section 34 of th e
Succession Duty Act ; that under that section the judge is person a
designate and the proceedings should not have been instituted in th e
Supreme Court, the application should therefore be dismissed .

field, on appeal, that as it appeared that after the proceedings take n

before Mus pnv, J . Crown counsel gave notice to the defendant that h e
would apply to the judge for a summons to be issued by the judge

himself and duly made an application to Macdonald, J. for a sum-

mons in accordance, as he thought, with the provisions of the Successio n

Duty Act but the learned judge refused to issue a summons, this wa s
an entirely distinct proceeding which amounted to an abandonmen t

of these proceedings and the appeal should be quashed .

APPEAL by the Crown from the decision of MimeiiY, J. of
the 10th of September and the 24th of November, 1925. On
the application of the -Minister of Finance a summons wa s
issued on the 9th of April, 1925, directed to Elizabeth Bneke -
Roelie as administratrix of the estate of Leonora ('laphann, wh o
died December 30th . 1911, claiming $1,601 .47 with interest a t
G per cent . from December :3ttt h, 1916, as succession duty . The
judge below held that the proceedings were obviously meant t o
be taken under section 84 of the Succession Duty Act. This Statemen t

section empowers a ;judge of the Supreme Court to issue sum-
monses and he concluded that he was bound by authority to hol d
that the judge under section 84 is persona designala, and tha t
he therefore could not hear the application . On the hearing o f
the appeal it transpired that after the application had been dis-
missed by Minpny, J., Mr . Killam, counsel for the Crown,
gave Mr. Mayers notice by telephone that he would apply to th e
judge for a summons to be issued by the judge himself i n
accordance with what he thought was the proper interpretation
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of section 34 of the Succession Duty Act and accordingly mad e
application to MACDONALD, J., but on the judge 's refusal to
issue a summons he then proceeded with this appeal .

The appeal was argued at Victoria on the 14th and 15th of
January, 1926, before MACDONALD, C.J.A., MARTIN, GALLIHER,
MCPHILLIPS and MACDONALD, M.A .

Killam, for appellant : The learned judge below held tha t

under section 34 the judge was persona designata and that th e
application should not be in the Supreme Court . There is

$1,601.41 in succession duty due on the Clapham estate o f
which Mrs . Burke-Roche is executrix. He followed Chandler

v . City of Vancouver (1919), 26 B .C. 465 . We submit that h e

is not persona designata : see In re Succession Duty Act an d

Estate of Edward H . Grunder, Deceased (1923), 33 B.C. 18 1

at p. 188 ; and on appeal (1924), S.C.R. 406, sub nom. Black-

man v . The King. We submit that the Crown Costs Act applies .

Mayers, for respondent : As to the question of persona

designata I could refer to the judgment of Idington, J . in Black -

man v. The King (1924), S .C.R. 406 . Section 43 of the Suc-
cession Duty Act has no bearing on the construction of sectio n
34 : see also Doyle v. Duff erin (1892), 8 Man. L.R. 294. This
case is concluded by The King v. The United States Fidelity &

Guaranty Co . (1922), 30 B .C. 440. After the decision of Mr .
Justice Mummy, counsel for the Crown went before anothe r
judge and asked him to institute a fresh proceeding in th e

'natter, which was refused . We submit that this fresh proceed-
ing constituted an abandonment of the appeal . On the question

of costs see Watson v. Howard (1924), 34 B .C. 449 ; In re

Estate of Sir William Van Horne, Deceased (1919), 27
B.C. 372 .

Killam, in reply : The Crown is not bound by any mistake s
made by its servants or agents .

MACDONALD, CA .A . : I think the appeal must be quashed .

The proceeding that was commenced before Mr . Justice
MAC

aa
DALD

.
,
MLRpuy, I think was a proper proceeding ; and while it doesON

.A

not matter now, I do not think the summons issued by Mr .

Justice MpRPiiy was defective . Perhaps the Act may have been

314
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inapt in requiring the judge to issue a summons ; but it was
substantially complied with by the summons that was issued .
Now if the matter had gone on, and no other subsequent pro-
ceedings had been taken by the Crown, we could, I think, enter-

tain the appeal. But not being content with the proceeding s
taken before Mr. Justice Mummy, the Crown did an act whic h

in my opinion amounted to an abandonment of these proceed-
ings. The Crown counsel telephoned Mr . Mayers that he would
make an application to the judge for a summons to be issued b y
the judge himself ; it does not really matter whether it was th e
same judge or not—it was not the same judge however, in this
case	 that gives additional distinctness to the second proceed-
ings—that he would make an application to Mr . Justice MAC -

DONALD for a summons in accordance, as he thought, with th e
provisions of the Act . His learned friend acquiesced in attend-
ing there without formal notice . Mr. Justice MACDONAL D

refused to issue the summons—he certainly refused to issue i t
then, but he may not have intended that as a final dispositio n
of the motion and adjourned the matter sine die .

That second proceeding was an entirely distinct proceeding
from the first, as it is conceded by counsel for the Crown. The
two proceedings could not properly go on at the same time—the y
are repugnant . If the second proceeding was commenced, and
I think it was commenced when the notice that the applicatio n
had been made was communicated to Mr . _Mayers, the only
consistent view, I think, that can be taken of this circumstance ,
is that the Crown determined to abandon the proceedings befor e
Mr. Justice Mt limn- and intended to abandon any further pro-
ceedings, by way of appeal or otherwise, and determined to
commence the proceedings anew before another judge, and as it
thought with a proper summons .

Therefore, the only order we can make is that the proceedings
before _Mr. Justice Mt Rmly were abandoned ; and that th e
appeal should be quashed .

The order below as to costs should be sustained ; we have no
power to award the costs of the appeal .

MARTIN, J .A . : In my opinion the appellant has as a result
MARTIN, J.A .

of the very wise proceedings taken since the order of Mr . Justice

COURT O F
APPEAL

192 6

Jan . 15 .

THE KIN G
V.

BURHE -
ROCHE

MACDONALD ,
C.J.A.
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COURT OF MURPHY debarred himself from prosecuting this appeal. As to
APPEA L
— whether what was done may exactly be styled an abandonmen t
1926 or not I express no opinion. I think, with all deference, it i s

Jan . 15 . not desirable to express any opinion as to the powers exercise d

THE Krx
originally or refused to be exercised by Mr . Justice MunPny

v .

	

under section 34, and as to the capacity in which those power s
BURILE -

GALLIHER, J .A. : I am not abundantly clear, or not as clear
as I would wish to be at the moment as to the abandonment o f
the proceedings . If a summons had actually issued I would no t
have had any difficulty in agreeing, and I do not disagree ,
because it would be a matter I would require to consider longer

if my learned brothers were not all decided upon it . I, with my
brother MARTIN, think it is not necessary to deal with the ques-
tion under section 34 as to whether the judge was persona

designata or not . The section is certainly more or less difficult

to deal with . You find in the first place that a judge may direc t
that it come up before a judge of the Court, which may mea n
any judge . Then we find later towards the end of the sectio n

provisions that seem absolutely useless and out of place if th e
judge is to be a judge as we understand it, the Court or a
judge thereof .

As to costs I am quite clear, and I agree with what has bee n
said by my learned brothers .

MCPHILLIPs, J .A . : I am of like opinion that the appeal

should be quashed. Here an application has been made to on e
learned judge, who disposed of the matter from one point of

view ; then apparently counsel made an application to anothe r

learned judge, with the statement of the disposition made by th e

MCPHILLIPS, judge just applied to . And after consideration the learne d
J .A. judge last applied to, decided that the matter should stand ove r

until after the determination of an action which it was explaine d

to him had been brought and which would be decisive of al l

matters in controversy . I cannot see, on the face of the materia l

how very well it can be said that there is anv tenable position

ROCHE could lawfully be exercised .

As regards the costs I agree with what the Chief Justice
has said .

UALLIHER,
J .A.
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now under that original order of Mr . Justice Altfnp ny or any
right of appeal therefrom, because Mr. Justice nACDONALD has
now become seized of the matter, and it stands adjourned for

	

192 6

later consideration. The position then is that Mr. Justice Jan. 15 .

MACDONALD iS seized of this matter. And that being so it must T.
KING

constitute an abandonment of the previous proceedings. I see

	

v .

no IN ay really out of the difficulty , the appellant is in . I hesi- RocxE
Bohm:

tate very often to give effect to what might be termed to be a
decision on a technical submission in the Court of Appeal, I am

not in favour of it, really, but I always guide myself by this ,
are the interests of justice furthered or thwarted ? Now on ful l
consideration of this whole matter, I think the interests of
justice will be best carried out by the action brought, the whole
matter in controversy can well be determined in that action .
The Crown is a party to the proceedings ; and the Crown has
already entered an appearance in those proceedings . Certainly
it would not be in accordance with good practice whilst those MCPHILLIPS ,

proceedings are current, and the Crown appearing, that this

	

J .A.

Court should consider this appeal which might have the effec t
of prejudicing the trial and the disposition of that suit. I think
in the interests of justice, that we must proceed upon some rule ,
and as to that I am clear that upon the material before us Mr .
Justice MACDONALD is seized of this matter that is now bein g
attempted to be heard in appeal. And that being the situatio n
I might refer to the celebrated case of The Leone/ . (1916), 3
P. Cas. 91 ; (1917), 3 W .W.R. 861 ; that was exactly a similar
case, Mr. Justice MARTIN was seized of it, and notwithstanding ,
Mr. Justice Cassels took the matter into his hands ; and when
one judge is seized of a matter I am firmly of the opinion tha t
no other judge, or for that matter the Court of Appeal, can be
warranted to interfere, until there has been a disposition of th e
matter of which the judge is solely seized . It must be deemed
to be sacred ground, the jurisdiction must be respected .

MACDONALD, J.A . : I rest my judgment on the view that th e
Crown resorted to a course of procedure which in effec t
amounted to an abandonment of the proceedings before dlr.
Justice MuRhnv.

I express no opinion on the other points raised ; except as to
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the disposition of costs, I agree with the Chief Justice on tha t
point .

1926

	

Appeal quashed .

Solicitors for appellant : Killam & Beck.

Solicitors for respondent : Mayers, Lane & Thomson.
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REX v. JUXGO LEE .

Immigration—Deportation-Warrant—Omission of date of Act—Validity—
Habeas corpus—Can . Stats . 1923, Cap . 22 .

An application on the return of an order nisi for habeas corpus to release
REX accused on the ground that in the recital in the original warrant o f

deportation the figures "1923" were omitted from the citation of "The

Opium and Narcotic Drug Act, 1923," was refused .

Held, on appeal, affirming the order of 31oRRIsox, J. that the omission doe s

not invalidate the warrant .

Rex v . Can (1925), 36 B .C. 125 approved .

APPEAL by accused from the order of MoxRIsow, J. of the
22nd of January, 1926, dismissing his application for releas e
on the return of a summons in habeas corpus proceedings. On
the 3rd of November, 1924, in the County of Essex, Ontario ,
Jingo Lee was convicted of having opium in his possession

Statement under section 4(d) of The Opium and Narcotic Drug Act, 1923 ,
and sentenced to imprisonment . A deportation order that

accused be deported to China after service of his sentence wa s

issued on the 21st of March, 1925 .

The appeal was argued at Vancouver on the 4th and 5th o f

_March, 1925, before MARTIN, GALLIIIER, McPnILLIrs and
IACDONAI.D, JJ .A .

Stuart Henderson, for accused : In the warrant of deportation

Argument issued on the 21st of March, 1925, after the words "The Opiu m
and Narcotic Drug Act" the figures "1923" are left out. The
proper description of the Act is "The Opium and Narcotic Dru g

v.
Ju\cO LSE
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Act, 1923." An amended order was issued after the 12th of COURT OF
APPEAL

June, 1925, but there was no power in the deputy minister of
immigration to make the amended order as the form was changed

	

1926

by an amending Act on the 11th of June, 1925, whereby it could June 1 .

only be dealt with by the minister of justice .

	

RE %

Elmore Meredith, for the Crown : There are the material

	

v .

facts, namely, that he is an alien and that he was convicted for
JUNCO LEE

having drugs in his possession and sentenced to imprisonmen t
under The Opium and Narcotic Drug Act, 1923 : see The
Canadian Prisoners ' Case (1839), 3 St. Tri . (N.S.) 963 ; Ex Argumen t

paste Beeching (1825), 28 R.R. 224. The Crown has the right
to issue a substituted warrant .

Henderson, replied.

Cur . adv. volt.

1st June, 1926 .

MARTIN, J .A . : This is an appeal from an order of MoRRISON ,
J., refusing, on the return to an order nisi for habeas corpus, to
release the appellant from close custody under an order or war -
rant of deportation, dated 21st March, 1923, made by th e
deputy minister of immigration and colonization, which war -

rant is before us on a return by the controller of Chinese immi-
gration as follows :

"By virtue of the within order I, Arthur Ernest Skinner, the controller

of Chinese immigration, at the Port of Vancouver, do hereby return to th e

Honourable \Ir . Justice Gregory that Jungo Lee, mentioned in the said
MARTIN, J .A .

order, is held by me under the warrant of deportation hereunto annexed ,

and that the said Jungo Lee is now detained in the immigration shed at

the City of Vancouver by virtue of the said warrant .

"Dated at Vancouver, B .C ., this 16th day of December, A .D . 1925 .

"(sgd.) A. E. Skinner . "

It is objected that the said return is a false one because the
warrant for deportation so annexed to the return is alleged not
to be the same as the warrant whic)was shewn to the solicito r
of the deportee when he went to inquire into the cause of hi s
client's detention, and the falsity is said to consist in the fac t
that in the recital in the original warrant so shewn as aforesaid
the figures "1923" now appearing in the warrant returned afte r
the words The Opium and Narcotic Drug Act, did not appea r
in the original and that it has been altered or a new one sub-
stituted therefor, and it is submitted that the result of that
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omission is to invalidate the warrant, the citation of the statute
under which the conviction was made being incorrect, in that i t
should be The Opium and Narcotic Drug Act, 1923, which i s

the short title of that statute, being Cap . 22 of that year .

But it is impossible to close our eyes to an all-important fact

brought before us by the appellant himself in his own affidavi t

which exhibits in full the conviction recited in said warrant an d

by that fact it appears that he was convicted of the offence i n

question "contrary to The Opium and Narcotic Drug Act ,

1923," and we think it would be an unwarranted straining o f

the law to hold in such circumstances at least that a mere omis-
sion in the mere recital in a warrant of the date of a statut e
upon which a conviction was based, would invalidate the war -

rant itself. These applications are of a special kind and w e
have already held them to be civil and not criminal in thei r

nature . In civil matters a reference to statutes is often no t

required to be exact and even in our Rules of Court and th e

forms prescribed well-known statutes are briefly cited in genera l

language such as, e.g., in rule 211, the Statute of Limitation s

and Statute of Frauds, and the Wills Act, in Appendix D, Sec.

III ., Form 2 ; and here, as before noted, all possible doubt ha s

been dispelled by the appellant 's own affidavit . It is to be also

noted that here the section and subsection of the Act in question

are recited, viz ., "section 4 (d) " as is considered sufficient in
several forms of pleadings under that statute to be found i n

Bullen & Leake's Precedents of Pleadings, 8th Ed ., p. 67 9

et seq.

Furthermore we observe and approve the recent decision o f

McnznY, J. (departing from his former one) that in a convic-
tion itself the omission of this same date in citing this statut e

is not fatal	 Rex v. Gan (1925), 36 B .C. 125 .

This being our view of the case it is not necessary to pursue

the consequently irrelevant question of the falsity of the retur n

in the absence of any express motion in that direction upon

alleged contempt, such as was made in, e .g ., the celebrated The

Canadian Prisoners ' Case (1839), 3 St. Tri. (x.s .) 963 ; 9

A. & E. 731 ; and A. A. Fry's (one of the counsel engaged)

special and excellent report of the same in which Lord Abinger,
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C.B., said, p . 1033 (St . Tri .), p. 104, Fry, very appropriately COURT OF
APPEA L

to the present case :

	

_
"This is a case of a habeas corpus to the gaoler of Liverpool, on the

	

192 6

return to which a motion has been made to discharge the prisoners
. The June 1 .

Court is bound to look at the substance of the return ; if it contains	

sufficient matter in substance to shew that the prisoner is lawfully detained,

	

REX
we cannot discharge him upon habeas corpus, though the return should in

	

v .

some respects be informal, or should go into matter not essential to the JUNCO LEE

question . "

And cf. also Beg. v. Roberts (1860), 2 F. & F. 272, where th e
same course was adopted after an opportunity to fortify the
return had been rejected. In the present case if it were deemed
profitable to pursue the question of falsity the Court below ,
like us, had power ex mero motu to require a further affidavit fARTIN,, .A .
elucidating the deportation order as was done by the Court of
Appeal in Rex v. Chiswick Police Station Superintendent

(1918), 1 K.B. 578, wherein the legality of the action of th e
Home Secretary was manifested in that way, but in the vie w
we take of the matter that course would be superfluous .

It follows that the appeal should be dismissed .

GALLIHEE, J.A. would dismiss the appeal . GALLIIIER,
J .A .

MCPHILLIPs, J .A . : This appeal raises a question of much
nicety . I may say that I so entirely agree with the reasons for
judgment of my brother MARTIN, which so completely and con-
clusively cover all matters in controversy in the appeal at thi s
Bar that I do not consider that anything could be usefully added
to further demonstrate the futility of the appeal .

	

IICPI~I~1IRS ,

It follows that in my opinion, Mr. Justice MoRmsoN arrived
at a proper conclusion in refusing to release the appellant from
close custody under the order for deportation and I agree in th e
dismissal of the appeal .

MACDONALD, J.A. would dismiss the appeal .

Appeal dismissed .

Solicitor for appellant : A . J. B. Mellish .

Solicitors for respondent : Congdon, Campbell d Meredith .

MACDO A ALD ,
J.A .

21
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TN RE ADOPTION OF STANLEY WARREN,

AN INFANT .

Practice—Adoption of child—Order for—Made with consent and assistanc e
of mother—Application by mother to set aside—R .S .B .C . 1924, Cap . G .

An order for the adoption of an infant was made to a judge in Chambers

on the 5th of January, 1925, upon petition under the Adoption Act .

The petition was supported by an affidavit of the child's mother givin g

her consent and approval to the order . More than a year later the

mother applied to the same judge to set aside the order on the groun d

that it was ineffectual to accomplish the purpose intended throug h

having been made in Chambers and not having been under the seal o f

the Court .

Held, that the Adoption Act provides that the powers conferred thereunder

may be exercised by a judge in Chambers and the order was made i n

the terms intended and even if the order were wrong in form th e

Court should uphold it if having jurisdiction it contains the proper

pronouncement of the Court .

Held, further, on the contention that the order was made ex parte an d

thus may be set aside by the judge making it, that if there was the

right to make the order for adoption and confer rights and responsi-

bilities upon those adopting the child and even if the material upon

which jurisdiction was exercised was defective or insufficient, it i s

only by way of appeal that the order could be set aside .

APPLICATION to set aside an order for adoption made on

the 5th of January, 1925, under the Adoption Act . The fact s

are set out in the reasons for judgment . Heard by MACDONALD ,

J. in Chambers at Vancouver on the 31st of March, 1926 .

B. M . Macdonald, for the application .

Harold P . Robertson, $.C., contra .
12th May, 1926 .

MACDONALD, J. : Alice Maud Warren applies to me, to set

aside an order for adoption made on the 5th of January, 1925 ,

whereby Stanley Warren, her son, became under the Adoption

Act the adopted child of Ralph Ruffner and Emily Ruffner an d

his name was changed to "Ralph Ruffner, the younger . " This

is a peculiar application, in view of the fact that the petition ,

upon which the order for adoption was made, over a year ago ,

was supported by the affidavit of the said Alice Maude Warren ,

mother of the said Stanley Warren, and that she is now seekin g

to rescind an order which she had thus assisted in obtaining.

MACDONALD .
J .

(In Chambers )

192 6

May 12 .

IN RE
STANLEY

WARREN ,
AN INFAN T

Statement

Judgment
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The latter part of her affidavit clearly indicates her wishes, at
the time when the order was obtained . It reads as follows :

"I am desirous that this Honourable Court should make an order giving

the custody and possession of the said infant to the petitioners herein ,
Ralph Ruffner and Emma Ruffner, his wife, for the purposes of their adopt-

ing the said infant male child, Stanley Warren . and with the consent and

approval of this Honourable Court that they might have the legal custody

of the said infant male child under the name of `Ralph Ruffner, th e
younger' in the place and stead of `Stanley Warren .'

It is, however, submitted that the order for adoption is inef-
fectual to accomplish the purpose intended through having been
made in Chambers and not being under the seal of the Court .
The Adoption Act provides that the powers conferred there -
under may be exercised by a judge in Chambers and, sitting a s
a judge in Chambers, the order was made in the terms intended ,
upon what I deemed was proper material. I have made
inquiries, particularly in Victoria, and find that numerous
orders for adoption have been made, in the form similar to the
one in question, so that a large number of persons have assume d
responsibilities and adopted children relying upon orders of this
nature . Even if the order were wrong in its form, the Court
should uphold it, if, having jurisdiction, it contains the proper
pronouncement of the Court. See on this point Rex v . Boat,:
(1925), S .C.R. 525 at p. 531 :

We incline to think the order as pronounced by the learned judge ma y
be regarded as the order made b ;yr him rather than the or der in the mistaken
ford in which it was drawn up . flat/on N . /Iarris (1892), A.C . 547 _
Nilson N . Carter (1893), A .C . 638, 640 . "

Then it is submitted that the order was made ex parte and
thus may be set aside by the judge making it . This involves th e
question of jurisdiction . If I had the right to make the orde r
for adoption and confer rights and responsibilities upon Mr .
and Mrs . Ruffner, even if the material upon which jurisdictio n
was exercised was defective or insufficient, it could only be b y
way of appeal, that an order so made could be set aside. It was
a deliberate act of a conclusive nature and the order was mad e
as intended. Even if I thought there were any grounds fo r
doing so, I do not think I am at liberty to set aside such order ,
after it has been drawn up and entered . The "slip" rule
would certainly not apply . I am strengthened in this conclu-
sion by the circumstances briefly outlined, particularly the fact

323

MACDONALD,
J .

(In Chambers )

192 6

May 12 .
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WARREN,
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Judgment
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MACDONALD, that Mrs. Warren assisted by her affidavit in obtaining suc h

On Chambers) order and that it is only now, after a lengthy period has elapsed ,

1926

	

and the parents, by adoption, have probably become attached t o

May 12 .
the child that she seeks, without even shewing any benefit whic h
might accrue to the child, to destroy the effect of the order fo r

IN RE

	

adoption .
STANLEY
WARREN, In the view, however, which I take of the preliminary objec -

AN INFANT tion, I do not think it necessary to discuss the merits of th e

Judgment application, including the principle of estoppel . Application i s
refused .

Application refused .

MACDONALD,
J .

(In Chambers)

IN RE LAND REGISTRY ACT. MORRISOX &

POLLARD v. TAYLOR .

192 6

May 25 .

IN RE
LAND

REGISTR Y
ACT

Land titles—Agreement for sale—Previous delivery of certificate of tin (
by vendor to another—Non-registration by either party—Payment o f
full purchase price—Action for specific performance—Decree—Regis-
tration refused without certificate of title—Appeal under section 230 of
Land Registry Act—R .S .B .C. 1 924, Cap . 127 .

M. & P. purchased lands under agreement for sale in 1921, went int o

MORRISON &

	

possession, and paid taxes . In August, 1925, they learned for the firs t
POLLARD

TAYLOR
for a loan of $350 and delivered him a conveyance of the lands . lip

to this time neither party had registered their respective interests i n

the lands. On the 4th of November, 1925, M . & P . lodged a caveat i n

the Land Registry office and on the 29th of December following havin g

paid for the property in full they brought action for specific perform-

ance against the vendor and a lis pendens. Certificate of lis pendens
was then filed in the Registry office and upon a decree for specific per-

formance being granted they applied to register the decree but it wa s

refused by the registrar of titles on account of the non-production o f

the certificate of title . M. & P . then appealed to a judge in Chamber s

under section 230 of the Land Registry Act.

Held, that M. & P. are entitled to registration of the decree notwithstan d

ing the non-production of the certificate of title .

Statement PETITIO N ETITION under section 230 of the Land Registry Act .

time that two weeks before the date of their agreement for sale th e
v .

	

vendor deposited the certificate of title of said lands with T. as security
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Petitioners on the 31st of December, 1921, bought under agree- MACD
J
ONALD,

New

	

.
meat for sale lands in the District of NWestminster . They (In Chambers )

have occupied the lands from the date of purchase, and have

	

192 6
each year paid taxes with which the lands were assessed .

May 25 .
About the month of August, 1925, the petitioners learned for
the first time that the certificate of title to the said lands was

	

IN RE

LAN D

held by Adam Taylor, who claimed that on the 16th of Decem- REGISTR Y
AC T

her, 1921, the petitioners' vendor, being the registered owner of

the lands, had deposited the certificate of title with him as moRRISOr
POLLARD

v .security for a loan of $350 and that the vendor had delivered a
conveyance of the said lands to him . Up to August, 1925 ,
neither the petitioners nor Taylor had applied to register thei r
respective interests in the lands . On November 4th, 1925 ,
the petitioners lodged a caveat in the Land Registry office at
New Westminster, and on December 29th, 1925, the petitioners ,
having paid the full purchase price, brought action against th e
vendor claiming specific performance of the agreement of th e
31st of December, 1921, and a lis pendens . Certificate of lis

pendens was filed in the Land Registry office on the 29th o f
December, 1925 . A decree of specific performance was granted
on the 22nd of February, 1926. The petitioners then applied
to register that decree, and registration was refused by th e
registrar of titles on account of the non-production of the certifi-
cate of title . The petitioners then appealed to a judge in
Chambers under section 230 of the Land Registry Act . Heard
by "MACDONALD, 1. in Chambers at Vancouver on the 25th of
May, 1926 .

H. I. Bird, for petitioners, referred to sections 34, 36 ,
40, 43 and 52 of the Land Registry .Act. The petitioners

bought bona fide for valuable consideration without notice
of any charge in favour of Taylor and have been diligen t
in protecting their interest by filing caveat immediately on
receipt of notice of Taylor ' s claim.. A mortgage by deposit of
deeds cannot acquire a better title to register real estate than a
purchaser for valuable consideration, who without actual frau d
or express notice, takes a conveyance unaccompanied by titl e
deeds : see Hudson 's Bay Co . v. Kearns tf Rousting (1896), 4
B.C. 536. Where two parties acquire interests in land from

TAYLOR

Statement

Argument
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mACDONALD, a common source under unregistered contracts the first filing a
J.

(In Chambers) caveat is entitled to priority in the absence of fraud : see

1926

	

Stephens v. Bannan and Gray (1913), 14 D.L.R. 333 : in re

May 25 .
Monolithic Building Company (1915), 1 Ch. 643 .

Elmore Meredith, for Taylor, relied upon section 130 o f
is RE

	

the Land Registry Act . If petitioners had applied to registe r
LAND

REGISTRY at time of purchase by them they would have discovered tha t
AcT certificate of title was outstanding in time to protect themselve s

MORRISON & from loss. The section requires the registrar to have certificat e
POLLARD

v .

	

of title produced before registration .
TAYLOR

\ ACDOtiALD, J. : There will be judgluent granting the peti -
Judgment

tion and directing registration notwithstanding non-productio n

of certificate of title .

Petition granted .

COURT OF
APPEA L

192 6

June I .

ROGERS v . X AN AI\lO MOTORS EMITTED .

4totor-eanstii7 ;arf ~olaiz—Return of car after port payment to
local

	

of vendors—Sale by bent manager—Agency .

The local manager of a blanch garage of the defendant Company sold a ea r

RoGcRs

	

to H. on the instalment plan . When $384 was still due, H . left the

v.

	

ear with said local manager to be disposed of at best possible price .
1NAIA

	

Shortly after and when one of I[ .'s instalments \vas overdue, the local
Moment s

I ID

	

manager sold the car to It . for $550 and absconded with this money .

The defendant Company then seized the car to cover the balance due

from H. R. obtained judgment for the return of the ear an d

damages.

Held, on appeal, affirming the decision of BARKER, Co . J . (MARTIN, J .A .

dissenting), that the evidence supported the view of the trial judg e

that the local manager was acting for his employers in selling the ea r

to R . and the appeal should be dismissed .

A PPEAL by defendant from the decision of BARKER, Co. J .
of the 2nd of February, 1926, in an action to recover possession

Statement of a motor-car and for damages . The defendant Company ha d
a number of garages the head office being in Nana imo, where
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one Corfield was in charge as general manager . One of the COURT OF
APPEAL

Company's garages in Ladysmith was in charge of one Sackvill e
who sold a car to one Dr. Henry on the instalment plan . When

	

192 6

$384 was still due, Dr. Henry went to Chicago and left June 1 .

the car with Sackville for disposal at the best price possible .
ROGERS

Shortly after Sackville sold the car to the plaintiff' for $550

	

v
NiANAnIOand. the plaintiff paid. Saekville this sum by cheque and. Sack- MOTOR S

villa gave him a receipt for the amount, signed by himself . .At

	

T.m .

the time of the sale to Rogers one of the instalments from Dr .
henry of $53 .1.2 was overdue and unpaid . The plaintiff fro m
the time of his purchase continued to park his car in the Lady -
smith garage. Later Sackville absconded with the money paid Statement

for the car by Rogers . The defendant Company there seize d
the car and took it to Xanahno to cover the balance still . due th e
Company from Dr. Henry. The plaintiff obtained judgment
for the return of the car and for damages to be assessed .

The appeal was argued at Vancouver on the 9th of March ,
1926, before _MACDoNALD C.J. 1 . MARTIN, (LiLcrnEn, 1ICPrnL -
U PS and 1.IACDOI;tLD, J .A .

Mayers, for appellant : .Doctor Henry left the car with Sack-
ville in order that he might dispose of it at the best advantage .
In selling the car to Rogers, he was either acting personally o r
as agent for Dr. Henry. He was not acting for the Company i n
making this sale. There was no authority from the Company :
see Farquharson Brothers & Co . v. King c Co . (1902), A.C .
325 at pp. 329 and 341 .

Arthur Leighton, for respondent : Sackville was the defend -
ant 's agent in Ladysmith and he dealt with this car in the course Argument

of his business as the Company's representative : see Arnror7]
v . 1)elarnire (1722), 1 Str . 505 ; International Sponge Import-
er., Limited v . _Andrew Walt & Sons (1911), A.C. 279 ;
11 7 alker v . Barker (1900), 16 T .L.R. 393 . The presumption i s
that Henry left the ear with the Company for sale : see Elliot t
v . Gibson et al . (1904), 7 Terr. L.Ii . 96 at p . 97 ; Ilalsburv' s
Laws of England, Vol . 1, p . 158 .

ifa,yers, replied .

(

	

) . arlr . 1 , ult .
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COURT OF

	

1st June, 1926 .
APPEAL

	

MACDONALD, C.J.A . : Apart from the fact that the trial judg e
1926 accepted the plaintiff's version of the transaction, the circum -

June 1 . stances given in evidence all lead me to the like conclusion .
There is only one question in dispute between the parties, viz . ,

RoERS
whether the sale was a sale by Sackville as the agent of one

NANAIMO Henry, or on the contrary, was a sale by him as defendant' s
MOTORS

LTD . local manager . If the latter, the plaintiff is right ; if the
former, he is wrong. One of the most cogent pieces of evidenc e
is the statement of defendant's general manager Corfield, in th e

MACDONALD,
presence of Henry and Sackville, in which he said that defend -

C.J .A . ant could not sell the car as Henry's agent, but that if sold
Sackville was to sell it as defendant's agent . This statement
covers the substantial point at issue, and is consistent with th e
conclusion arrived at by the learned County Court judge .

The appeal should be dismissed .

MARTIN, J .A . : The judgment below can, in my opinion, be
supported only on the "holding out" principle respecting Sack-
ville 's actions as the agent of the appellant for the sale of thi s

MARTIN ' J .A .
particular car, which he was not authorized to sell, and as the
evidence fails, to my mind, to establish such a contention the
appeal should be allowed and the judgment in favour of the
plaintiff vacated.

GALLIJIER, J.A . : I am satisfied upon the evidence that the
learned trial judge came to the right conclusion, and that Sack -GALLIHER,

	

J .A .

	

ville, in selling the motor, was not the . agent for Henry but for
the Company.

I would dismiss the appeal .

crl
T
LLlrs, MCPIiiLzips, J.A . : I would dismiss the appeal .

MACDONALD, J.A . : In my opinion, at all material times ,
Sackville was the agent of the appellant . The fair inf renc e

	

MACDONALD, from the evidence of conversations of appellant's mane or
J .A .

	

field with Dr. Henry and Sackville followed by repo--, , --ion of
the car is that it was surrendered by Dr. Henry to the Company
from whom it was purchased . In that view, we are not
troubled with suggestions as to outstanding title in Dr . Henry .
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It was returned to Sackville, not personally, in the sense that h e
was to be the owner but in his personal capacity as agent for th e
appellant . The latter knew Sackville had the car in his pos-
session and as Corfield stated "Sackville was to act as our agent
and not for Dr. Henry." He was, therefore, acting for hi s
employers in selling it to the respondent. As to whether or not
he acted beyond the authortiy given him we are not concerned ;
qua the respondent, in any event, he was the appellant's agen t
and it is estopped from disputing his agency .

I would dismiss the appeal .

Appeal dismissed, _Marlin, J.A. dissenting .

Solicitor for appellant : C . F. Dave .

Solicitor for respondent : Art!, u, Leighton .

REX v. OLNEY .

Criminal law— Plea of guilty—Conviction—Appeal—Ground that accuse d
did not understand nature of charge—Evidence of, refused—Appeal-
li' .S .B .C . 1924, Cap . 146, See . 53; Cap. 245, Secs . 35 and 77 .

COURT O F
APPEA L

192 6

June 1 .

ROGERS
V .

NA.NAIIIIO
MOTORS

LTD .

COURT O F
APPEA L

192 6

June I .

An accused having been convicted on a charge of selling beer under section

	

RE X

OLAl Y
to the County Court on the ground that she did not understand th e

nature of the charge to which she pleaded guilty and was induced to

plead guilty in ignorance . The County Court judge refused to allow

the accused to submit evidence to displace the plea of guilty and dis-

missed the appeal .

Held, on appeal . GALr.InIER, J.A. dissenting, that as the appeal to th e

County Court was brought under the statute expressly "to retry the

case" de novo and the only way to `"hear and determine" the question
of jurisdiction was "to take all the facts and circumstances int o
account" the evidence should not have been excluded and there shoul d

be an order remitting the case to the County Court for trial .

A PPEAL by accused from the decision of GRANT, Co. J. of
the 4th of December, 1925, dismissing an appeal from a con-

statement
viction by the justice of the peace at Alert Bay on a charge of

53 of the Government Liquor Act to which she pleaded guilty, appealed

	

v .
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unlawfully selling beer contrary to section 53 of the Governmen t
Liquor Act . The accused pleaded guilty before the justice o f
the peace and was fined $300 . The appeal was taken to the
County Court on the ground that the accused did not understan d
the nature of the charge to which she pleaded guilty and was
induced to plead guilty in ignorance. The County Court judge
refused to allow the accused to submit evidence and dismissed
the appeal. The accused appealed to the Court of Appeal o n
the ground that the learned County Court judge should hav e
heard evidence to be submitted by the appellant in support of
her allegation that she had not legally pleaded guilty to the
charge and should then have adjudicated on the question and
that he exceeded his jurisdiction in refusing to hear suc h
evidence .

The appeal was argued at Vancouver on the 3rd of March ,
1926, before MARTIN, GALL[HER, 1ICPulm,"Ps and MAC -

DONALD, JJ . 1 .

Orr. for appellant : \Vc say she was induced to plead guilty
in ignorance. We were entitled to call evidence in support o f
this but were refused leave to do so. We are entitled to submi t
evidence on the question raised : see Rex v. Lee (1925), 35
B.C. 401 ; Rex v. Richmond (1917), 12 Alta. L.R. 133 ; Rex

v. Barlow (1918), 29 Can. C.C. 381 .
Wood, for the Crown : This is not the proper course . They

should have proceeded by certiorari.

Cur. adv . vail .

1st June, 1926 .

MAITIN, J .A . : This is an appeal from the judgment of the
County Court of Vancouver (coram GRANT, Co. J.) affirming
the conviction of the appellant for a violation of section 53 of
the Provincial Government Liquor Act and the conviction wa s

founded on an alleged plea of "guilty" when the accused wa s
MARTIN, J .A .

brought before the magistrate, though the conviction properly
does not so recite. An appeal to the County Court was duly

taken ender section 77 of the Summary Convictions Act, Cap .
245, R.S.B.C. 1924, which provides for that course at th e
instance of "any person who thinks himself aggrieved by an y

COURT OF
APPEAL

192 6

e 1 .

REX
V .

pLNEY

Statement

Argument
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such conviction or order," etc., which means not that he says

fancies that he is

	

but that he has "legalor

	

aggrieved"

	

ground

for saying he is aggrieved"—Harrup v . Bayley (1856), 6 El . 192 6

& B1. 218 ;

	

Rex v . Brook (1902), 7 Can. C.C. 216 ;

	

Rex v . June 1 .

Gillis (1914), 23 Can. C.C. 160. Such an appeal is concede d

to be a trial de novo, and so when the trial was opened th e

appellant's counsel properly raised in ltimine a special groun d

of appeal of which he had given notice, though not required t o
do so, viz. :

"That the accused did not understand the nature of the charge to which

she pleaded guilty and was induced to plead guilty in ignorance . "

This, though not artistically worded, is in substance and
effect an allegation that she did not in the true legal sense plead

guilty to the "information or complaint" preferred against he r

under section 35 of the said Summary Convictions Act an d

unless an accused "admits the truth of the information or com-
plaint" and "shews no sufficient cause why he should not be con -

victed" the justice cannot convict him but must, as the nex t
section 36 provides, "proceed to inquire into the charge an d
. . . . take the evidence of witnesses both for the complain -
ant and the accused" ; in other words, in the absence of th e
necessary and indubitable admissions the justice has no juris-
diction to convict without evidence—Rex v . Richmond (1917) ,
12 Alta. L.R. 133—and if he does so an appeal obviously lie s
from that excess of jurisdiction and is a "matter of appeal" of
substance and merits that the County Judge should "hear an d
determine" under section 79, in the trial de novo before him .
Such a "matter" is one of the most substantial kind, so sub-
stantial in fact that if there has been no proper plea of guilty
there has been no legal trial, conviction or sentence, and the case
comes within that rare class wherein, e .g., the Court of Crim-
inal Appeal in England has the power of ordering a cenir•e de

novo though it cannot, as we can, order a new trial--cf . Rex v .

Baker (1912), 7 Cr. App. R. 217 ; 28 7 : : Bea v .

Ingleson (1914), 24 Cox, C.C . 527 ; Rex v. Rhodes (1914) ,
11 Cr . App. R. 33 ; Rex v . Golatha a (1915), ib . 79 ; Rex v .

Lloyd (1923), 17 Cr. App. R. 184 ; and Rear v . Flussey (1924) ,
18 Cr. App. R. 121 .

Such being the situation, when the appeal was opened for

RE X

V.
OLNEY

IA 'IN, J .A.
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hearing the appellant's counsel at once and properly (to get ri d

- of the situation created—see Rex v. Gillis, supra—by her

alleged plea of guilty below) defined, and more clearly, as h e
was entitled to do, his position by saying to the Court :

- "Now, what T want to do is to offer to spew that she really did not plea d

nifty to this charge at all . "

And later on he again asked, during the course of his argu-
ment to be permitted to call evidence to "displace that plea of
guilty" by proving, if possible, that the accused was an unlet-
tered Indian woman unable to read or write and not under -
standing the English language . In support of this position he
formally tendered the evidence of the appellant, but upon objec-
tion taken by the Crown counsel that the plea of guilty was a n
absolute bar and could only be attacked and explained away on
certiorari, the learned judge rejected the proffered evidence ,
and as no other evidence could be given while that plea remaine d
upon the record, he dismissed the appeal . In so rejecting th e
evidence of the plaintiff the learned judge said he would accept
that of the convicting magistrate upon the point but it is obvious
that if that of the magistrate were receivable that of the `"person
aggrieved" was equally so . The objection that because th e
reality of the plea could be attacked on certiorari therefore it
was invulnerable on an appeal at large (as that to the County
Judge was) fails to realize the effect of an act done without o r
in excess of jurisdiction as above noticed, and in Rex v. Rich-
mond, supra, the Appellate Court of Alberta was careful to say ,
pp. 134, 137, 141, that apart from certiorari, such a defence
could be raised on an appeal (corresponding in the Crimina l
Code to this) which gave a "perfect remedy for the wrong don e
him" by the "trial on the merits" (and nothing is more "meri-
torious" than lack of jurisdiction) which it provided, and thi s
view N. as affirmed by the same Court in Rex v. Long Wing

(1923), 19 Alta . L.R. 289, on a motion to quash a convictio n
under a Provincial Liquor Act, in which the Appellate Cour t
held, after considering the circumstances, that it could not "b e
said with truth that the accused did admit the truth of th e
information " despite certain admissions which the magistrate
wrongly construed as a plea of guilty, "the consequence of thi s
is that the magistrate proceeded to convict the accused when he
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had no jurisdiction to do so," and so the conviction was quashed. COURT OF
APPEAL

In the Ring's Bench division in England a similar course ha s

been adopted on mandamus proceedings in aid of an appeal to

	

192 6

Quarter Sessions from a conviction by a magistrate, in the June 1 .

interesting case of Rex v. Campbell (1921), 85 J.P. 189,

	

REX

wherein the Court decided that it could, and it did inquire into

	

v .

the circumstances surrounding the entry of the alleged plea of
OLA L

guilty, and on the material before it held that what the accuse d
had said did not amount to such a plea and therefore it wa s
not a bar to his appeal from that conviction being heard . This
is, indeed, the same course as that adopted by the Court of

Criminal Appeal in the cases cited supra particularly in the

Rhodes and Golathan cases, wherein the Court took evidence on

the point saying, in the latter, that in its inquiry into th e

"reality of a plea of guilty" the Cour t
"will take all the facts and circumstances of each case into account in orde r
to be satisfied that there has been a mistake ."

These decisions are all consistent with the principle laid down
in the recent decision of the Privy Council in Rex v. Nat Bell

Liquors, Ld. (1922), 2 A.C . 128, wherein it was said, p. 160 :
"Where it is contended that there are grounds for holding that a decisio n

has been given without jurisdiction, this can only be made apparent on MARTIN a .A .
new evidence brought ad hoc before the superior Court . How is it ever to

appear within the four corners of the record that the members of th e

inferior Court were unqualified, or were biased, or were interested in th e

subject matter? On the other hand, to chew error in the conclusion of th e

Court below by adducing fresh evidence in the superior Court is not eve n

to review the decision : it is to retry the case . "

Now this appeal to the County Court judge was brough t
under the statute expressly "to retry the cas e" de novo as therein
provided, and the only way to "hear and determine" the sai d
fundamental question of jurisdiction was "to take all the fact s
and circumstances into account" as the Golathan case lai d
down, and it is apparent that if any evidence at all of what
occurred when the plea was entered is to be included, that o f
the person most concerned, the convict, must not be excluded .

Since much was said of my decision in Req. v. Bowman
(1898), 6 B.C. 271, when exercising in the County Court my
then existing powers of a Supreme Court judge, I note that sai d
decision has no application to this case because no suggestio n
was made that the plea of guilty therein entered was not
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COURT OF properly and in reality recorded ; and, also, it is unnecessar y
APPEAL

	

y

to express any opinion on the present practice of the Courts of
1926

	

this or other Provinces in granting certiorari when an appeal
June 1 . will lie : cf . Traves v. City of Nelson (1899), 7 B .C. 48, 54,

KEx

	

and Re Zar (lime Fish Co. Ltd . (1919), 46 D.L.R. 108 .

v

	

It would appear that the difficulty herein has arisen from th e
OLNE.Y

failure to recognize and put forward the true nature of the
opening ground of appeal, viz ., that it was a jurisdictional one,
and in the nature of confession and avoidance in that it con-
fessed that the plea was de facto upon the record but avoided it s
consequences by alleging that de jure it ought not to be there,
and this position the appellant was entitled to support on th e
law by authority and on the facts by evidence and he shoul d

MARTIN, J .A .
have been permitted to make the attempt however signally h e
may have failed therein.

The ease of Harris v. Cooke (1918), 88 L.J., I .B . 253, much

relied on below, is little in point because the question of th e
reality of the plea was expressly laid aside and the decisio n
given on a "broader question " (p. 255) which assumed reality .

It follows that the appeal should be allowed, the judgmen t
affirming the conviction vacated, and the ease "remitted for
trial" (Rex v. Rhodes, supra) to the learned judge below upon
all "matters" properly open thereupon, including that of th e
"reality [of the] plea of guilty" as aforesaid, in the manne r
laid down in said last-mentioned case .

GALLIIZER, J.A. : If it had been seriously contended that th e
appellant had not pleaded guilty, in words, as entered by th e
magistrate, then I could agree with my learned brothers, wh o
take an opposite view to myself, but in effect, in my view, all
that is really contended for is that the accused appellant di d
not understand the nature of the charge and by reason thereo f
she pleaded guilty through ignorance .

The charge is for selling beer . That is easily understood ,
there can be no mistaking it for any other charge, there is no
ambiguity about it or the plea, and I cannot bring myself to
think that a person pleading guilty to such a charge can at a
later date come forward and say, "Oh, I did not understand so
simple a charge, or I did not think I would be fined so heavily, "

GALLIIIER ,
J .A.
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and be entitled to give evidence for opening up the conviction COURT OF
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,in that ground . If it could be said that the nature of the charge

	

—
was such that the accused might be misled into pleading as she

	

1926

did, or that she might be thought to have pleaded to a charge June 1 .

different to the one laid, it might be a different matter, but in

	

RE X

the very simplicity of the charge itself, I see no room for such

	

v .

a conclusion, nor do I see where it would end if that principle
oLNEI

is adopted in the circumstances of this case .

	

oALLHIER
J.A .

I would dismiss the appeal .

MICPxILLIPs, J .A. : I have had the advantage of reading th e

judgment of my brother MARTIN in this appeal. It so com-
pletely demonstrates my view and so conclusively disposes of al l
the objections advanced by the leared counsel for the Crown in
opposition to the submissions made by the learned counsel fo r
the appellant for the reversal of the judgment below, that I d o
not consider that I can usefully add anything in further sup -
port of the allowance of the appeal, save to say, that it is funda-

mental that where the magistrate may have proceeded without
jurisdiction, as here contended, upon the premise of a plea of
guilty, and it is alleged that no such plea was in fact under-

standingly made, that upon appeal had that question is ope n

and evidence is receivable, i .e ., new evidence may be adduced
to that end . The learned judge below refused to hear the evi-
dence of the appellant upon her appeal from the magistrate ,
counsel for the appellant desiring to adduce evidence manifest-
ing the invalidity of the plea recorded . In this the learned
judge erred in law .

It follows that there must be an order remitting the case for
trial to the County Court, the conviction below to be vacated.

MACDONALD, J.A . agreed in making an order remitting the MAcDoN A LD.

ease to the County Court for trial .

	

J .A.

Remitted for trial, Galliher, J .A . dissenting .

Solicitors for appellant : McKay, Orr, Vaughan & Scott .
Solicitor for respondent : H. S. TVood.

MCPHILLIPS .
J .A .
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IN RE SUCCESSION DUTY ACT AM) WILSON .

Taxation—Succession duty—Property outside Province—Death of owne r

outside Province—R .S .B .C. 1924, Cap . 244, Secs. 2 and 5(1) (a)—
Appeal .

A deceased had lived in British Columbia but shortly before his death he

went to Scotland where he died . At the time of his death he owne d

some real property in British Columbia but the larger portion of hi s

estate consisted of personal property in the form of cash, stocks an d

other securities in Scotland . On petition it was held that the personal

estate was not subject to succession duty .

h eld, on appeal, affirming the decision of MORRISON, J. (MARTIN, J .A . di s

senting) that by section 2 of the Succession Duty Act the Legislatur e

left property actually situate abroad, though in contemplation of la w

situate here, free when a deceased person had died abroad although

domiciled here .

A PPEAL by the Crown from the decision of 1lolmisox, J . of

the 21st of January, 1926 (reported 36 B .C. 450) on the peti-

tion of Margaret Wilson, executrix of the estate of Hector

Wilson, who died in Aberdeen, Scotland, on the 20th of June ,

1925. At the time of his death Hector Wilson had his domici l

in the Municipality of Point Grey, British Columbia, where h e
had lived with his wife and two children until the 14th of

March, 1925, when owing to ill-health he went to Scotlan d

where he resided with his family up to the time of his death .

His property in British Columbia at the time of his death con-
sisted of two lots in New Westminster District and a balance

due on the sale of his house in Point Grey, its total valuatio n

being $3,341 .47. He had personal property in Scotland con-
sisting of cash and investments in a number of securities the

total valuation being $56,085 .01. The deputy district regis-
trar of the Supreme Court at Vancouver was instructed t o

collect $1,583 .14 being the amount the deputy minister o f

finance determined to be payable as succession duty in respec t

of the said estate at the rate of 2-68/100 per cent . of $59,072 .45 .

The petitioner claimed that as Hector Wilson died outside th e

Province it was only his property situate within the Provinc e

that was subject to succession duty. It was held by the trial

COURT O F
APPEA L

192 6

June L

IN R E
SUCCESSIO N
DUTY AC T

AND
WILSO N

Statement
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judge that the personal estate of deceased situate without the COURT OF
APPEAL

Province is not liable to succession. duty .

	

___ _
The appeal was argued at Vancouver on the 17th of March,

	

192 6

1926, before MACDONALD, C .J.A., MARTIN, GALLIIIEu, 11CPIIIL- .June 1 .

LIPS and MACDONALD, M. A .
IN RE

SUCCESSIO N

liillam, for appellant : Hector Wilson was domiciled hi DUTY Adz

British Columbia at the time of his death, but he died in Scot- WILSO N

land . His estate in Scotland was all personal property and th e
maxim mobilia sequunt u.c per°sonam applies and under subsec-
tion (g) of section 5(1) it is subject to taxation : see Re Sac-
'e .,ston Duty Act (1902), 9 B .C. 174. The definition under
section 2 has nothing to do with the case . As to the mobilia

rule see Smith v . The Provincial Treasurer for the Province o f

Nova Scotia and The Province of Quebec (1919), 5S S.C.R.
570. There must be clear words to exclude the rule : see Rex

v . Lovitt (1912), A .C. 212. If we come under subsection (g )
we are entitled to succession duty. As to construction see Max_ Argument

well on Statutes, 6th Ed., 39 .

Donald Smith, for respondent : The clear words of the statute
take the case out of the mobilia rule . On the question of inter-
pretation see Bears Cardinal Rules of Legal Interpretation, 3r d
Ed., pp. 342 and 343 . This property in Scotland can be taxe d
there : see In re Succession, Duty Act and Inverarity, Deceased

(1924), 33 B .C . 318. The rule invoked is in conflict with th e
Act here and the words of the Act should prevail : see Brassard
v. Smith (1924), 94 L .J . . P.C . 81. .

Cur . advs . cult .

1st Jule, 1926 .

MACDONALD, C .J.A . : By section 5(1) (a) of the succession
Duty Act, the Legislature made dutiable not only the value o f
all real property situate in the Province irrespective of the
domicil of the deceased, but also the value of all personal prop- MACDONALD,

erty so situate of a deceased person domiciled abroad which by

	

O.S.A .

the common law would be deemed to be situate in the country of
domicil . So far there is no difficulty since it is apparent tha t
the Legislature intended that result .

The property in question here 	 stocks or bonds—is situate
22
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1926

	

would be deemed to be situate here . The interpretation clause
June 1 . of the Act, section 2, however, defines what property is include d

1N RE

	

i~v the words of section 5(1) (a)—"all property situate withi n
SuccEstueN the Province" and declares that the definition "includes "
DUTY ACT

;,,,,

	

stocks or bonds no matter where the corporation issuing the m
"drib" may happen to be located, "belonging to the estate of any person

dying in the Province," and domiciled here . Now, if section
5(1) (a) is to be read as embracing only property actually
situate here and not that which in contemplation of law i s

deemed to be situate here, the definition aforesaid does not
affect section 5 (1) (a) . It recognizes another class of property,
viz ., personal property actually situate abroad but which is to
be taxed providing that the deceased had been not only domicile d

MACnoNALn' here hut had died here as well .c .a .A .
The Legislature was at least consistent . It imposed by sec-

tion 5(1) (a) the duty upon the value of property actuall y
situate here though in contemplation of law situate elsewhere ,
and by section 2 left property actually situate abroad, though in
contemplation of law situate here, free when the deceased perso n

had died abroad though domiciled here .

I have not overlooked section 5(1) (q) which was relied upon

by the appellant, but I think that that subsection does not help
hire. It relates to a different subject-matter, but even if i t
were otherwise, it could not override the specific provision o f
section 2, which . as I have said, does not bring the property i n
question within the purview of the Act, but in effect excludes i t

MARTIN, J .A . : This appeal should, in my opinion, be allowed .
By section 5(1) of the Succession Duty _pct, Cap. 244, R .S.B.C .
1924, it is declared that, "save as aforesaid, the following
property shall he subject, on the death of any person, to sucecs -

M AR FIN, J .A . sion duty . . . ." This general term "property" is defined

by section 2 as follows :
" `Property' includes real and personal property of every description an d

every estate or interest therein capable of being devised or bequeathed b y

will . or of passing on the death of the owner to his heirs or personal

representatives ."

Scotland. By the common law his personal property in Scotland
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Then in the subjoined list of "the following property" of
various classes we find in (g) :

	

"Any property of which a person dying after the thirty-first day of

	

192 6

August, 1900, was at the time of his death competent to dispose	
June 1 .

	

This is, to my mind, clear and unmistakable and in express

	

terms inclusive of the "property" in question herein . But it

	

Ix RE
SUCCESSIO N

is sought by implication to exclude this inclusive class by refer-- DUTY AC T

ring to the first and second classes in the list of the said "follow- \VIrso x
ing property," 'i .e ., (a) and (b) which deal only with "property
. . . . situate within the Province" as defined by section 2 .
With all respect, however, I am unable to take the view that th e
definition of other distinct and particular classes can be importe d
into the construction of the general and comprehensive class o f
any property" that is expressly dealt with by section (g) whic h

carries its own appropriate definition of "property" as distin-
guished from. the special one appropriate to "property situate ninny, J .A .

within the Province, " which definition is only applicable t o
limited cases where the deceased both dies and is domiciled a t
that time within the Province : this opinion is fortified by sub -
section (2) which prevents any possible invasion, so to speak,
of the other classes of property, though embraced within th e
widest possible description of "any property," upon those classe s
contained in (a) and (b) . Such being, in brief, my view o f
the matter the case is governed by the mobili:a principle—Rex
v. Lo iii (1911), 31 L.J. . P.C. 140 : _Vcoc York Life Insuranc e
Co. v. Public Trustee (19.4), 93 L.J ., ("II . 4-l-9--and so th e
appeal should be allowed.

COURT OF
APPEA L

GALLIIIIl, J.1 . : I agree with the Chief Justice .. GALLIHER,
J.A .

McPxlrt tns, J .A . would dismiss the appeal .

1Acvoxnali, J .A . : In my opinion on the construction of -
Lion 5, subs i ion (1) (g) of the Succession Duty Act, Cap . 1 t ,

I .S .B.C . 1.9d I, standing alone, the property of the d&,cis d
referred to in the petition herein, whether Iocated within or MACDONALD ,

without the Province of British Columbia, withon IT regard to the

	

J .A .

place of death, would. be liable to payment of succession . duties .
Turning to section 5(1) (a), however, we find it expressl y

deals with the property involved in this appeal, while subsection

MCPHILLIPS ,
J .A.
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(g) is of more general application . In these circumstances the
maxim. expressio unius est e:rrclusio alleri,us is applicable .
By section 5(1) (a) read in conjunction with the interpretation

of "all property situate within the Province" as contained in
section 2 we find it has no application unless the property
belonged to the estate of a person dying in the Province .

I would dismiss the appeal .

Appeal dismissed, Ma din, l .A . dissenting .

Solicitors for appellant : Killam & Beck .

Solicitor for respondent : Donald Smith .

FERGUSON v. TAYLOR .

Prohibition—County Court—Jurisdiction—Children of Unmarried Parents
1926

	

Act—Appeal—Where the cause of complaint arose—Interpretation

June L

	

R .S .B .C. 1924, Cap . 3i, Sec. 7 ; Cap . 245, Sec . 77 .

FERGUSON F. gave birth to a child out of wedlock in the city of Vancouver and on

v .

	

complaint against T . under section 7 of the Children of Unmarried
1 AYLOR Parents Act the evidence disclosed that both parties had previousl y

lived near Abbotsford where conception took place . The stipendiary

magistrate for the County of Westminster dismissed the complaint

and an appeal was taken to the County Court holden at Chilliwaek

(the County Court nearest Abbotsford) when the appeal was allowed

and T. was ordered to pay maintenance for the child . An applicatio n

for a writ of prohibition on the ground that the appeal should hav e

been heard in Vancouver, being the County Court nearest to where th e

child was born, under section 77 of the Summary Convictions Act wa s

dismissed .

field, on appeal, affirming the decision of HUNTER, C .J.B.C . that the cause

of the complaint was the seduction and not the birth of the child an d

the appeal to the County Court of Chilliwack was properly taken .

APPEAL by defendant from the order of HUNTER, C.J.B.C .
of the 8th of February, 1926, dismissing a motion for an orde r

Statement nisi to shew cause why a writ of prohibition should not issue t o
the judge of the County Court of Westminster holden at Chilli -

COURT OF
APPEAL
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wack and to the defendant to prohibit them from proceedin g

with an appeal from the decision of J . W. Willson and George

F. Pratt, stipendiary magistrates in and . for the County of

Westminster, dated the 18th of November, 1925, dismissing the
complaint of Elizabeth A	 Ferguson under the Children of
I'nmarried Parents Act that a male child was born to her ou t
of wedlock at the City of Vancouver on the 9th of September ,
1925, and that Frederick Taylor of Abbotsford was the father

of the child . hiss E. A.. Ferguson appealed from the magis-
trate's decision to the County Court holden at Chilliwack an d

the appeal was argued before HowAc, Co . J. at Chilliwack o n

the 9th of December, 1925, and at 'New Westminster on the 23rd .
of December, following, when he allowed the appeal and made

an order that Frederick Taylor do pay $5 per week towards th e

maintenance of the child. The evidence disclosed that both

plaintiff and defendant had lived near Abbotsford for man y

years and that sexual intercourse took place there which resulte d
in her pregnancy, but the child was born in Vancouver . Under
section 77 of the Su-unary Convictions Act, the appeal is a t
the sittings of the County C~nlrt which shall be held nearest t o
the place where the cause of the information or complaint arose .
The appellant claimed that as the child was born in Vancouve r
the appeal should have been taken to the County Court at Van-
couver tinder the above section . The respondent claimed th e
cause of the complaint arose where intercourse took place i n
Abbotsford and that the nearest County Court was Chilliwack .

The appeal was argued at Vancouver on the 17th of March ,
1926, before MACDONALD, C .J.A., MARTIN, GALLrn1.n, MCPIL-

Lirs and MACDONALD, JJ.A .

_Mayers, for appellant : Her cause of action arose in Vancou-
ver, where the child was born, and the appeal should have been
to the Vancouver Court. We are entitled to prohibition : see
Farquharson v. Morgan (1.894), 1 Q .B . .i52 . No consent can

Argumen t
give jurisdiction : see Norwich Corporation v . Norwich Electric

Tramways Co. (1906), 75 L .J . . K.B. 636 .
J . TV. del?. Far r is . for respondent : The magistrate

held there was no eorroboration hut the County judge held that
there was. Obese proceedings may be taken after pregnancy .

COURT OF
APPEAL

1926

June 1 .

FERGUSO N

v .
TAYLO R

Statement
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plaint is the seduction. It is intercourse resulting in pregnancy
1926

	

that is the cause : see Munro v. L . —	 (1925), 1 W.W.R .
June I .

	

1113 .

FERGUSON

	

Mayers, in reply : IIe wants to introduce new language int o
v.

	

section 7 . The mere intercourse is not a ground of complaint .
TAYLOR

( 'ur. adv. vult .

1st June, 1926 .

MACDOtiALD, C.J.A. : The complaint was made under sectio n
7(1) of Cap. 34, R.S.B.C. 1924, and was dismissed . An
appeal was taken under section 77 of the Summary Convictions
Act, to the County Court holden at Chilliwack, in the Count y
of Westminster . The complaint had been heard by stipendiar y
magistrates in the City of Vancouver in another eounty, though
the offence took place near Abbotsford, in the County of West -
minster . The County Court holden at Chilliwack was th e

MACDONALI), nearest County Court to Abbotsford . Said section 77 enact s
C.J.A .

that an appeal may be taken . from the magistrate's Court to th e
County Court at the sittings thereof which shall be nearest t o
the "place where the cause of information or complaint arose . "
I think the "cause" of the complaint was the seduction and no t
the birth of the child, and that the appeal to the County Cour t
at Chilliwack was properly taken .

The appeal should be dismissed ..

MARTIN, J .A .

	

MAILTI S, J .A.. : I agree with MACDVNALD, J .A .

COURT OF The seduction took place at Abbotsford . The cause of the com -
APPEAL

GALLIHER ,
J .A .

GALLInET, J.A. : I agree with MACDONALD, J.A .

MCPHILLIPS,

	

\TI,PII .ILL I>s, J.A . : I concur in the dismissal of this appeal .

MACDONALD, J .A . : The only point involved is, Did the caus e
of complaint arise wholly within the County of Vancouver o r
within the jurisdiction of the judge of the County Court o f
Westminster ? If the former then under section 77 of the Sum-
mary Convictions Act, Cap . 245, R.S.B.C. 1924, the appeal

from the decision of the magistrate was not heard at a sitting s
of the County Court nearest to the place where the cause of th e

MACDONALD ,
J .A .
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complaint arose. If the place of conception determines the COURT OF
APPEAL

locus, the County Court judge had jurisdiction . If, on the

	

—
other hand, the cause of complaint is the birth of the child out 192 6

of wedlock, jurisdiction was lacking as it took place in Jun e 1 .

Vancouver . FERGUSON

I would dismiss the appeal notwithstanding the wordin g of

	

v .

section 7 of the Children of Unmarried . Parents Act, Cap. 34,

	

t':,ri.ox

I .S.B.C . 1924. The complaint is that a child was born out of
wedlock but the cause of complaint is not so limited . Such a
construction would render the Act inoperative in many cases . .i<.007ALO ,

The place of the actual birth of the child has nothing to do wit h
the matter. The wrong was committed when conception tool .
place. That is the place where the "cause of the complain t
arose" within the meaning of section 77 of the Summary Con-
victions Act .

Appeal dlisnussed .

Solicitors for appellant : Phipps di Cosgrove .

Solicitors for respondent : George L. Cassidy .
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APPEAL
REX v. THORNTO

192 6

June 1 .

Criminal laic—Sale of a share in a company—Misrepresentation charged as
to profits and liabilities—Investigation by purchaser on his own accoun t
—Jury — Conviction—Appeal—Misdirection as to obligations of com-
pany—Acquittal.RE x

v .
Trrons row I f . owned all the shares in a freighting company that operated four trucks .

Two of the trucks (a Maple Leaf and a Ruggles) were not fully pai d

for there being a balance owing by the company and the other tw o
Federals) first purchased by H . and partially paid for, there being a

balance of about $2,000 owing for which he gave his personal lien note,
were handed over by him to the company . H. advertised for a pur-
chaser of half the shares in the company and M . entered into negotia-

tions with him, and later purchased the shares . After carrying on
the business for a short time M . brought action for rescission of th e
sale of shares in the company on the ground of misrepresentation by
H. and recovered judgment . Later at the instance of M . a charge o f
false pretences was laid against H. on the grounds that he had induced
M . to purchase by saying that the profits of the business averaged $80 0
per float 11 and that the corpany's liabilities did not exceed $1 .500 .
He was found guilty by a jury and convicted .

Held, on appeal, reversing the decision of Means . . r.n . •J. (MueriN. J.A .
dissenting), that the evidence disclosed that M. made a complete
investigation on his own account and was more concerned in futur e
profits than what they had been . He knew before the sale that th e
liability on the Federal trucks was H.'s own p e lhe,1 liability and not
the company's whose actual debts did not $1,500. The charge
to the jury did not touch upon facts favourable to H . on the questio n
of the company's profits, nor was the jury informed that M. had foun d
out from the manager of the Federal Motor Company Limited, befor e
the sale of shares was completed that the debt on the Federal Moto r
Company Limited was a personal debt of H .'s and not one of the com-

pany's, The prosecution has the ear-marks of an attempt to use th e
criminal Courts for the collection of debts or punishments of a default-

ing debtor and it should never have been commenced . The convictio n
should be set aside .

APPEAL by accused from the decision of AlcI)oxALo, J . of
the 16th of October, 192 :1, and the v erdiet of a jury, convicting

Statement him on a charge of false pretences . Thornton held all th e
shares in the Fraser Valley Motor Express Limited, its business
being the freighting of goods through the Fraser Valley. The
company had four trucks and two of these, Federal trucks, were
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purchased by Thornton. They were partly paid for and COURT of

APPEAL
Thornton gave his personal lien note for the balance due, about

	

—
$2,000, and. then delivered the trucks over to the company .

	

192 6

The two other trucks, a 111aple Leaf and a Ruggles, were not June 1. .

paid for in full there being a. balance due from the company.

	

RE X

Prior to the transaction in question Thornton had sold one-half

	

v .
U ORNT'O N

of the shares in the company to four successive purchasers, but
shortly after the purchase in each case the pun-hr e r resold t o
Thornton at a loss . In April, 1925, he listed a half interest
in the company with a broker for sale and one Miller came t o
negotiate with him, and eventually purchased half the stock i n
the company for $3,500. Miller eomplsfired that Thornton
represented to him that there was al ; av' n 'I• :Lge profit of $800 pe r
month and. that the liabilities of the company did not exceed .
$1,500. The evidence disclosed that before purchasing Miller
made a complete investigation on his own account in respect to
the profits of the concern and he was informed by the managing
director of the Federal Motor Company Limited, that Thornton statemen t

still owed a substantial sure for the Federal trucks, and in con -
sequence of his investigations he asked for and obtained from .
Thornton an undertaking in writing to pay any debts of th e
company or chargeable to any of its assets over $1 .500. The
jury found the accused guilty . IIe appealed and leave to appeal
was granted . by the trial judge on a ground involving a questio n
of fact or a question of mixed. law and fact, namely, Was th e
Fraser Valley Motor Express Limited, under any obligation o r
liability in respect to or for the purchase price of any (mf th e
automobile tucks referred to on the trial ?

The appeal was argued at Vancouver on the 23rd . and 24th
of _March., 7926, before MACDONALD, C.J.A. 111ar:.rrx, GALr.Turn .

AlicPHILtdats and MACDONALD, LA..

J. W. deB . Farris, K.C., for appellant : The false pretence
charge is based on his statement as to (1) profits ; (2) liabilities .
lIe is alleged to have said the profits were worth $800 a mont h
and the liabilities $1,500. There is no evidence that the debt Argument

exceeded $1,500 . There was misdirection in not instructing the
jury as to the evidence given in respect of each of the allege d
misrepresentations. Ile omitted to instruct the jury that
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COURT °F Miller admitted that he neither relied on nor believed the alleged
APPEAL

misrepresentations both as to earnings and liabilities and there
1926 was misdirection in saying "that Miller parted with his money

,June 1 . believing the representation" when he should have told thet a

~.Ex

	

that "the money in question must have been parted with in con -

t. sequence of and through the false representation." The verdict

of the jury is inconsistent : see Rex v. Zambapys and McKa y

(1923), 32 B .C. 510.

Craig, K.C., for respondent : It makes no difference whethe r

Thornton or the company owes the $2,000 on the Federal truck s

as the trucks could be taken anyway if the debt was not paid .

The representation as to liabilities was untrue and he knew it .

iguni it There should not be a new trial on the ground of misdirectio n

as long as they could have found him guilty on the other point :

see Eberts v. The King (1912), 47 S.C.R. 1. The evidence a s

to the profits is sufficient to support a verdict of guilty. There

was in fact no misdirection .

Farris, in reply : "What he says does not interfere with In v

argument on misdirection .

Cur. adv . Trull .

1st June, 19. 6

MACDONALD, C.J .A . : This is an appeal on points of law

and also on mixed questions of law and fact on a certificate of

the trial. judge .
The appellant was convicted for having obtained money under

false pretences . At the time of the transaction in question, a

trucking business was being carried on by the Fraser Valley

MACDONALD, Motor Express Limited, the capital shares of which were owned
aa .A . by the appellant . Prior to this time he had had several succes-

sive "partners" in the business, each one of whorl had purchased

half the shares and was to take half the profits . Each one for

various reasons resold . his interest to the appellant, always at

a loss. At the time he entered into negotiations with

Miller, the eoinplainant, he had ust bought back from his las t

partner Fa.lkner, Falkner ' s 5,0(10 shares, being half of the

capital stock. The company owned four trucks and its busines s

was the freighting of goods through the Fraser Valley . The

appellant himself was one of the drivers and his partners from
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time to time were the office men. In April, 1925, he listed the COURT OF
APPEA L

half interest which he had recently repurchased from Falkner,

	

_
with a broker and in response to an advertisement Miller came

	

192 6

in to negotiate . What took place is best stated in Miller's own June 1 .

words :

	

RE X
"I met Thornton in Easton's office, and we went over all the details of

	

v.
the business . The business was represented to be a business on a working 'ITORNTO..

basis and a paying basis . "

"What was said about that [the profits'? Profits amounted to a n
amount around about $S00 per month . . . . It amounted, the average d
income for a month was stated to be an amount of $1,350 gross, with th e

lowest month at $1,100 . This was what was made during the pas t

year	 "

"So you investigated this business from the 3rd of March to the 11t h
before you bought in? Yes, sir .

"What investigation did you make? Every investigation 1 could make ,

finding it was a fair business with chances of good business . Everybody
represented Thornton as being an A-i fellow.

"Did you go through any books at all before you bought in? Easton
chewed me a record of the freight receipts .

"Did he shew you these [Ex . 6] ? Yes.

"The work sheets of the Company? Yes .

"Didn't Thornton tell you in Easton's presence that . you were buyin g i n
at a very slack time? No, no .

"You are positive of that? Yes, there was nothing definite in regard to m A cDoNA" ,
that . . . . They represented the winter months as being slack .nonths .

	

C .J .A .
"Did you figure out the statement for yourself from the books? I had

the books on my own idea of the business . It looked to me as if the busi-
ness, as if the assets and liabilities were there .

"Do you -sy there was no statement at all shown you for 1924? L do
not remember any statement .

"Wouldn't you remember if there had been one? In a ral na,v
there may have been . What E. was concerned with was ~uuv future busines s
more than past business .

"Now, am I correct in stating' when you bought in you thought th e
business would produce $200 a month for each of you and perhaps an
increase in the future of $250 a month, is that correct? We thought there
would be $200 a month and I would get a return on capital as well . .

"If the liabilities were only $1,500 as represented and if you had bee n

getting $200 a month, would you have been satisfied? Yes, if 'Thornton

would run a proper business .

"Now, I am going to suggest to you that Thornton said, 'Before you bu y
into this bu s iness, I want you to go into it whole-heartedly and put you r
shoulder to the wheel'? Yes . "

Thompson, one of the previous partners and a Crown witnes s
said :

"What were the earnings of the business during that time? About
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COURT OF $4,086 .11 . That was from April 19th to the end of July [the period of
APPEAL Thompson's partnership] .

"So that I take it from your figures there was a net profit of $1,686 ?
1926

	

y_e\ „

June 1 .

	

The appellant on this point said, speaking of the work sheets :
PEx

	

"Those are the work sheets referred to. "

v.

	

"Would these work sheets show your business takings and expenditure ?
I'uorvrox Exactly .

"TuE COURT : Expenses also? No, not the expenses, just the takings ,
the gas and oil that the truck consumed on the run . "

"Did he have possession of these work sheets or access to them before h e

bought into the Fraser Valley Motor Express Ltd .? Yes . I took them t o

Easton's office and left them there for examination . He asked for the Iast
year's takings of the Company [1924] . . . . I think I did say I thought
the net profits would be around $800 per month . "

"What was that based on, your work sheets? Yes .

"For the year 1924? Yes. "

Now, in view of this evidence I think it roust be apparen t
that Miller did not rely on the representation but made a com-
plete investigation on his own account in respect of the profit s
of the company ; all the material was before him. In fact
Miller himself in his evidence says that he found months i n
which the net profit was more than $800, thus indicating the

MACDO Ar r~, thoroughness of his examination. What Miller was countin g
cs on was his ability to increase the business by putting it on a

better footing. The parties discussed the question of how much
each could draw per month from the business and they put it a t
$200, which is only half of the alleged $800 profit and a s
Miller says, "it was the future profits more than the past profit s
which I was concerned with ."

Before leaving this branch of the case, I shall only observ e
tins, that in the charge to the jury, these facts, favourable t o
the appellant, were soar' lv touched upon . Rex v. Bundy

(1910), 5 Cr . App. R. 270 : Rex v. Finch (1926), 12 Cr .
App. R. 77 .

Coming now to the other false pretence, namely, that th e
liabilities of the company would not exceed $1,500. Much
stress was laid at the trial upon a statutory declaration mad e
by the appellant at the request of Miller . In that docu-
ment it was declared that the gross debts of the com-
pany would not exceed $1,500 . sow, standing alone, that
representation would not, while technically correct, be substan-
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tially correct . Two of the trucks were owned by the company, COURTAOF

but two others, the Federal trucks, had been purchased by
Thornton before the incorporation of the company, and the

	

192 6

company had not assumed the indebtedness on these . The June 1 .

vendors held a lien agreement in respect of them. Therefore

	

Rrx

the fact is, at all events, technically correct, that the gross

	

v.
~~AOR\TO\

liabilities of the company, leaving that of Thornton out of th e
question, would not exceed $1,500 . Now Thornton claims that
he was under the impression that he had completed his pay-
ments on these two Federal trucks, and a great deal of evidence
on that point was gone into at the trial, necessitating a n
adjournment and a consultation between the manager of th e
Federal Company and an auditor of the appellant . It seems
that certain books of the Federal Company had been lost o r
destroyed, making it difficult, if not impossible, to ascertain jus t
what had been paid . The result, however, of the consultation
was that about $2,000 was found to be still owing upon thes e
trucks. That was not a liability of the Fraser Valley Moto r
Express Limited .

	

It was Thornton 's personal liability .
Thornton says it was referred to at the time of the bargain an d
that Miller said, "I will see the Federal Company about that." MACDONALD .

It is also quite clear that the indebtedness of $1,500 was one on

	

C .J .A .

the other two trucks, and that the complainant Miller knew that .
It may be mentioned here that Miller first commenced a civi l

action against Thornton for rescission of the agreement, go t
judgment and when he found he could not collect, instituted this
prosecution. Now, in the statement of claim in that action ,
he alleges this misrepresentation, "that while some moneys
included in the gross liabilities of the company represented a s
aforesaid were payable in respect of the purchase of the Mapl e
Leaf and Ruggles trucks, said Federal trucks were fully pai d
for and said Maple Leaf and Ruggles trucks were owned as
assets as aforesaid and were in good standing as property of th e
company . "

Now, we come to the very crux of this branch of the case.
Miller says that it was represented that the Federal trucks wer e
fully paid for . Assuming that that were so, he went to the
Federal Company to satisfy himself with regard to it . This
is his evidence :
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"Did you ever try to find out what was owing against the Federal moto r
APPEAL

	

trucks? Yes, I tried .

1926

		

"Did you ask the Federal Motor Company for a statement? Yes . . . .

He said the matter concerned Thornton, and had nothing to do with me
June 1 .

	

at all.

"Never mind what Hansuld said [Ilansuld was the manager of that
REX company .' "

THORNTON

	

lie was told by the Court to go on, and his answer was :
"I got the understanding from Hansuld after investigating that ther e

was a good deal of money owing on these trucks, an amount exceeding

$2,000 .

"Still owing on the trucks? Yes . "

Now, turning to the evidence of Hansuld, a Crown witness :
"Mr . Ilansuld, did the complainant Mr . Miller approach you before th e

12th of March and ask you how much was owing (before the (late of th e

contract) ? He did .

"What did you tell him? I refused to give him any information regard-

ing the aanonnts .
"Did he tell you that he was buying into the Company? Be didn't say

he was buying into the company, he said he was negotiating with Thornton .

"Did you say to the complainant there was nothing owing except a smal l

repair bill? I certainly didn't. As a matter of fact I let him know ther e

was quite a sum owing.

"Why didn't you give him the amount? I am not at liberty to tel l

one man's business to another . He asked me if these trucks were paid up .

MACDONALD, I said, no, they are not . There was a considerable amount owing the corn -

pally. He asked what type of fellow Thornton was, and asked me the value

of the trucks, and what I thought of his business. . . . I told him w e

had found Thornton a very hard-working fellow, and I believed him to b e

honest as far as l knew, and I thought he had a good business with a

future in it if it was properly handled . That is what I told him . "

Thus it appears conclusively that Miller knew, whether he

knew the amount or not, that the Federal trucks were not fully

paid, and therefore in entering into the contract he could not

have entered into it on the faith of representation to the con-

trary. To protect himself, or rather to protect the trucks whic h

were then the property of the Fraser Valley Motor Expres s

Limited, subject to the liens, he asked Thornton for, and got ,

a letter in that behalf, reading as follows :
11th March, 1925 .

`In consideration of you :a ;, ra a ing to purchase 5001 shares from me i n

the Fraser Valley Mob tt l :tlo -s Limited, I hereby agree to pay an y

business taxes or other 'at,- able by that company up to this date o r

any debts of the company, or clnai geable to any of its assets, over $1,500 . "

Now, what were those debts chargeable to any of its asset s
if not any possible liens upon these Federal trucks ? Outside
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of that indebtedness, assuming that the company would hav e
to pay the lien to save the trucks, although not a liability of thei r
own, there was no indebtedness beyond the said sum of $1,500 .
Can it be said that Miller relied upon a representation whe n
after an investigation he insisted upon a personal guarantee ?

The appellant claitns that there were errors in the judge ' s
charge to the jury, and in this, with great respect, I think he i s

right. It will be recalled that Miller endeavoured to find ou t
the indebtedness against the Federal trucks before he conclude d
the bargain and that Ilansuld refused to tell him the amount
of that indebtedness, but said it was a considerable sum . It
appears that counsel read to the jury a transcript of Miller' s
evidence with regard to this which was handed to the learne d
judge, for he says in his charge :

"There was one thing that came up in the address of counsel for the

accused, which I think it is my duty to clear up. I was rather surprise d

when he produced the transcript that it appeared that Miller had said tha t

before he bought in that he went to Mr . Hansuld and found that there wa s

$2,000 or more owing to the Federal Motor Company . Now, that is no t

what Miller said, although I do not blame counsel for that because it i s

here as he read it to you, but I am quite sure you did not get that impres-

sion, and I did not . What Miller said was this, or what he intended t o
say was, I went to Hansuld before I bought in and Hansuld told me that
the thing was in good standing, but there was about $390 owing on th e

repair account, but he wouldn't tell me and he didn't tell me what Thorn-

ton owed, but afterwards when I was in there and I began to get suspicious .

and I saw things were not going right, then I went to II ;insuld and afte r

investigating, I got the understanding from Hansuld that these wits it goo d
deal of money owing on these trucks, an amount exceeding $2,000 .' That
was away after he was in and his money was gone . "

That statement to the jury was one of very serious import .
I have already quoted the evidence of Ilansuld, a Crown wit-
ness, in which he said that that incident took place before th e
sale and while Miller was negotiating with Thornton . There
can be no manner of doubt about that, the time and the circum-
stances are clearly mentioned . Moreover, I think the learne d
trial judge was in error in not pointing out these circumstance s
to the jury in relation to the making of the statutory declaration .

This prosecution has the ear-marks of an attempt to use th e
process of the criminal Courts for the collection of a debt, or for
the punishment of a defaulting debtor. It appears from th e
evidence of Miller himself, that he made no suggestion of false

COURT O F
APPEAL

192 6

June I .

REX
v

Tnoax
.
roa

MACDO N ALL ,
C.J .A .
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COURT OF pretences against the appellant until after he had obtaine d
APPEAL

judgment in a civil action . In his negotiations with the appel -
1926

	

lant, in an endeavour to get his money back, or some of it back ,
June 1 . he did not suggest that he had been deceived by statements mad e

REx

	

before the contract was entered into . According to Thornton .
v .

	

he wanted his money out of the business in order to enter int o
TsiaRtiTON

another business in his own line, namely, in connection wit h
logging, he having been an accountant in a logging company' s

MACDONALD . employ. No suggestion was made that he had been misin -
o J .A .

formed, he was merely disappointed that the business did not
"pick up," as he put it in his evidence . In these circumstances ,
the prosecution should never have been commenced .

The conviction should be set aside.

MARTIN', J .A . : After a careful examination of all the evi-
dence and the charge to the jury I am of opinion that there wa s
ample evidence (taking exhibit 2 and the statutory declaratio n
together) to support the indictment on both heads of the charge ,
viz ., the false representation regarding the profits and also that
regarding the "payments due on trucks, $1,500," as mentione d
specifically in said exhibit . It is clear from the evidence of
the Crown's witness Hansuld and of the defendant's accountan t
Bawden (after the learned trial judge had been careful to hav e
their figures specially checked by them both during an adjourn-
ment of Ilansuld's evidence for that purpose) that the amoun t
due on the date in question, 12th March, 1925, was at the leas t

MARTIN, J .A. $2,135 instead of $1,500 as falsely represented, and it is to my
mind clear on uncontradicted evidence, and despite the com-
plexion that was sought to be given to the inconclusive letter of
the 11th of March (given really as an additional security, an d
not till after $1,000 of the purchase-money had been paid o n
the contract in accordance with the representations in sai d
exhibit 2) that Miller acted on that representation : the
accused's own witness, Easton confirms the Crown's case on thi s
main point. Such being the case, no sound objection can b e
taken to the charge and what the learned judge told the jury
about Hansuld's evidence is in substance correct, as I find fro m
a careful perusal of the evidence ; hence the appellant wa s
properly convicted, and so his appeal should be dismissed .
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GAL1.rEl.. J.A. : My first impression was to grant. a new

trial, but on further consideration of the whole case, and th e
discretion given us under section 1014 of the Criminal Code, I

think we would be justified in setting aside the verdict an d

directing a judgment and verdict of acquittal to be entered up .

MCPitil.LIPs, J.A . : I concur in the judgment of my brothe r
the Chief Justice, and would allow the appeal .

MACDONALD, J .A . : After carefully reading the evidence, I
fully agree with the conclusions reached by the Chief Justice .

Appeal allowed, Harlin, J .A . dissenting .

REX v. BAGLEY.

Criminal law--L'oce—Identification—Shewing photographs of sus p
person to id, a+li/hivi/ witnesses—Admissibility—Charge—Adequ a

The accused who taaas suspected with others of participation in a ban k

robbery in Nanaimo was arrested on suspicion by the police authoritie s

in Seattle, Washington. Some of the eye-witnesses of the robbery wer e
taken to Seattle to identify him but before leaving Nanaimo they wer e

shewn a number of photographs of those suspected including severa l

of the accused . Several persons including the accused were lined u p
and some of the witnesses identified him . This resulted in his bein g
brought to British Columbia, where, after a trial in which said person s

appeared as Crown witnesses, some of them identifying him as one o f

the robbers, he was convicted. Accused appealed on the ground o f
improper use of the photographs with relation to the witnesses, that

the trial judge failed to properly direct the jury with relation theret o

and that the photographs were improperly handed to the jury fo r
inspection .

Held, affirming the ,eeision of Mummy, J. (t[XCDONALD, C .J .A. and
McPnnames . J.A . dissenting), that police officers may, before sendin g

prospective with . -e- into a foreign state to identify persons therei n
detains H on strong e aspicion, take the precaution of showing them set s
of plot _sofas in a fair and cautious way .

Rex v . 1 ' ' t ? s e a (1922), 22 S .R . N.S .W. 427 adopted.

Held, further (MACDONALD, C .J .A. and MCPIILLIPS, J .A . dissenting), o n

the submission of non-direction as to the use of photographs that it is

35 3

COURT OF
APPEA L

192 6

June 1 .

REX
V.

TIIORN TON

fACDONALD,
J .A .

COURT O F
APPEA L

1928

June 1 .

REX
V .

BAGLE Y

23



354

	

BRITISH COLUMBIA REPORTS .

	

[Von.

with a revolver unlawfully and by means of violence, then an d
there used by him to and against the person of Robert husband ,
accountant, then and there ill charge of the Royal Bank o f
Canada, at Nanaimo, to prevent resistance, violently stea l
against the said Husband's will the sum of $12,000 . The evi -
dence disclosed that there were six bandits in the bank together .
The leader was one Willis and he with Larry went behind th e
counter and forced the accountant (Husband) into the vault .
Costro was at the door, Johnson took charge of the customer s
and Stone (alias Rossi) walked between them . The sixth man
who was sitting on a stool at the side covered the bank employees
(four in all, three men and a girl) . The Crown contended thi s

statement sixth man was Bagley and the defence said he was O'Donnell .
Four of the bandits pleaded guilty, i.e ., Stone, Costro, Johnson
and O ' Donnell, and O'Donnell has not been accounted for in
any way unless he was the man sitting on the stool and holding
up the staff. O'Donnell was 5 feet 41~~ inches tall and Bagley
was 5 feet 10 inches . The witnesses who identify Bagley al l
said he was a short man . The man on the stool had a cap pulle d

down well over his eyes and he had some growth of beard .
Photographs were used to assist the witnesses in identifying th e
accused, there being photographs of both O'Donnell and Bagley .

The appeal was argued at Vancouver on the 12th and 13t h
of April, 1926, before MACDONALD, C .J.A., MAR-TIN, GALLrH ER.,

MCPTT1LLTrs and MACDONALD, JJ.A.

I . A. Russell, for appellant : The evidence shows clearly tha t
there were six bandits in the bank. Willis was in charge and

he with Larry took the acting manager into the vault . Costro
was at the door, Johnson was covering the customers and Stone

(alias Rossi) was walking between Costro and Johnson . A
sixth man was sitting on a stool with a hat over his eyes and
holding up the three bank clerks and the stenographer . Willi s

COURT OF

	

impossible to say, on the charge as a whole, that the accused suffered
APPEAL

	

any prejudice therefrom .

1926

	

Rex v . Vassileva (1911), 6 Cr . App . R . 228 applied .

June 1 . APPEAL by William Bagley who was convicted on the 6th

REX

	

of November, 1925, at the Court of Assize at Nanaimo for tha t
v

	

he did on the 12th of December, 1924, in Nanaimo being arme d
BAGLEY

Argument
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and Larry have not been arrested, but four others, i .e., Costro, COURT OF
APPEA L

Stone, Johnson and O 'Donnell have all pleaded guilty.

	

—
O'Donnell has not been accounted for . He admits he was there

	

192 6
so he must have been the man sitting on the stool and holding up June 1 .

the bank clerks . O'Donnell is 5 feet 41A> inches tall, Bagley

	

REX

is 5 feet 10 inches tall. The clerks who identified Bagley say

	

v.
RACr.EYhe was a short man . The witnesses were assisted in identifyin g

the prisoner by photographs. O'Donnell was not called as a
witness and I am applying to put in his affidavit to shew that he Argumen t

was sitting on the stool at the time of the robbery .
Johnson, I .C ., for the Crown, was not called upon .

Per curiam : The application for leave to admit affidavit and
for leave to appeal on facts is refused (MCPI3ILLr1's, J.A. Judgment

dissenting) .

Russell, on the merits : There was no direction on the subjec t
of the admission of evidence with regard to photographs : see
Rex v. Murray and Mahoney (1917), 28 Can. C.C. 247. The
principle involved is stated by Lord Alverstone in Rex v . Dick -

man (1910), 5 Cr . App. R. 135 at pp. 142-3 ; see also Roscoe' s
Criminal Evidence, 14th Ed ., pp. 113 and 235 ; Rex v . Bundy

(1910), 5 Cr. App. R. 270 ; Rex v. Morrison (1911), 6 Cr .
App. R. 159 at p. 170 ; Rex v. Finch (1916), 12 Cr . App. R.
77 ; Rex v. (lilting, ib . 131 ; Rex v. Ilaslam (1925), 19 Cr .
App. R. 59 ; Rex v. Vousry (1914), 11 Cr . App. R. 13. Ile
insisted on putting in evidence that the prisoner was a boot-
legger . On the question of identity, Miss Coles, the steno t
rapher, who claims to identify the prisoner also identifie d
Watson, and Watson was acquitted . As to how far the count s
go in using photographs see Rex v. Dwyer (1924), 18 Cr . App.
R. 145 .

Johnson : The only question here is as to the use of the photo-
graphs. The following eases deal with the subject : Rex v.
Chadwick et al . (1917), 12 Cr . App. R. 247 ; Rex v. Gos s
(1923), 17 Cr. App. R. 196 ; Rex v . Melany (1924), 18 Cr.
App. R. 2 ; Rex v. Palmer (1914), 10 Cr . App. R. 77 ; Rex
v . Varley, ib . 125 ; Rex v. Wainwright (1925), 19 Cr . App. R.
52 ; Rex v. Millichamp (1921), 16 Cr. App. R. 83 ; Rex v .

Argument
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Fannon (1922), 22 S.R. X.S.W. 427 ; Rex v . Stoddart (1909) .

2 Cr. App. R. 217 ; Rex v . Campbell (1911), 6 Cr. App. R. 131 .

Russell, replied .
Cur. adv. volt .

1st June, 1926 .

BAGLEY !IACDO : ALD, C .J .A. : This appeal, in my opinion, hinge s

wholly on the view one should take of the evidence of identifica -

tion of the appellant, and the manner in which that evidenc e

was put to the jury by the learned trial judge . Several wit-

nesses testified at the trial that they recognized the appellant a s

one of the bandits who robbed the Royal Bank at \ anaimo.

With the exception of Graham, they were all employees of th e

Bank. Some weeks after the robbery these employees were

called to the police station at 1Tanaimo and shewn a number of

photographs of suspects who were then in custody in the Stat e
of Washington, and were asked to pick out the photographs o f

any person or persons they could identify as having taken par t

in the robbery.

I do not propose to refer to this evidence of identification i n

detail . What took place then and at other times when photo -
graphs were used by the police, is, it was urged by counsel ,

ground for setting aside the verdict . These persons, including
MACDONAu), Graham, were afterwards called as witnesses and identifie d

C .J .A .
appellant as one of the robbers .

Reference was made by appellant's counsel to the decisions

of the English Criminal Court of Appeal as shewing that the

course pursued here amounted to a substantial wrong and a mis-
carriage of justice . These decisions cover the whole period of

the existence of that Court and embody the opinions of a large

number of eminent judges. In these cases a distinction wa s

drawn between exhibiting to witnesses such photographs before

the arrest of the persons afterwards charged, and exhibitin g

them after the arrest . In the first example it was said that th e
photographs were shewn for the purpose of ascertaining wh o
should be arrested and that was regarded as not altogether objec -

tionable, but in some cases, if not in all, it was considered a fata l

objection that the witnesses proposed to be called at the tria l
had been shewn, after the arrest, photographs, including thos e

356
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192 6

June 1 .

REX
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of the accused. It was urged by Crown counsel, that the End cOUET of
APPEA L

lish rule in this regard, or what is tantamount to a rule, coul d
not be applied in all its strictness in Canada, because of the

	

192 6

difference in local conditions brought about by the extent of our Ju1e 1 -

sparsely settled territories and the inconvenience and expense

	

REx

of carrying witnesses long distances to make personal identifica -
Lion. I do not agree that any such distinction can be main-

$AarE Y

tained. An accused person in Canada is entitled to as fair a
trial as one in any other part of the Empire, and as the questio n
involved here is one touching the fairness of the trial and th e
danger to the accused of the course which is here criticized, no
question of inconvenience or expense can be allowed to affec t
that right. I do not regard the question as one of admissibilit y
of the evidence, but of its weight, and therefore it is a question
for the jury to decide after a proper direction by the judge .
The evidence here in question is less dangerous than that of an
accomplice, which has always been held to be admissible, bu t
subject to this, that the trial judge shall warn the jury that the y
ought not to rely upon such evidence alone. Identification by
photograph, before the arrest, fairly conducted ties the purpos e
of ascertaining who should be arrested has be(n 4 esrded by the MACnoNALD ,

c .a .A .
Court of Criminal Appeal as not open to so gray 4 an objection
as that of the character given here . The decisici~- of that Cour t
appear to me to go the length of holding that evidence such a s
is here complained of, particularly when the charge is unsatis-
factory, is utterly worthless and that a conviction founded on i t
alone must be set aside . Rex v . !1 v i eh (1925), 19 Cr . App. R.
59. A verdict of guilty where , 1 evidence is concerned ca n
only be sustained when the jury ha c, e been sufficiently instructe d
as to its character and th ; ight . The judge should have warne d
the jury of the we ii-n( .,nd dangers of this method o f
identification ; the character of the witnesses, their opportuni-
ties to observe the appellant in the bank ; the presence or absence
of suggestion by the police or by one witness to another, and all
other circumstances which would assist the jury in weighing th e
evidence and in either di-'arding it or such part of it as they
should think of little t,, ilit, should have been made unmistak-
ably clear. Had there b4 4 u a proper charge, I should have sus-
tained the verdict, but I consider the charge was entirely inade-
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APPEA L
—

	

True, the learned judge told the jury correctly that the case wa s
1926

	

one entirely of identification and that they must weigh th e

June 1 . evidence of that with the greatest of care . He referred severa l

YES

	

times to the fact that photos were shewn to the several witnesses ,

v .

	

but he made no comment upon the effect of that on the weigh t
F'ACLEY

of the witnesses' testimony . That phase of the matter was

MACDONALD, apparently not present to his mind, and in these circumstances
C .J .A .

	

the verdict cannot be sustained .

There should be a new trial .

MARTIN, J .A . : Several grounds of appeal were submitted t o

us but with one exception they do not require special elabora-
tion and may be disposed of by saying that "no substantia l

wrong or miscarriage of justice has actually occurred" thereby

within the meaning of amended section 1014 of the Crimina l

Code and therefore, whatever view might be taken of them, the y

do not constitute substantial reasons for setting aside the con-

viction of the appellant.
The exception is thus set out in the following grounds in th e

notice of appeal :
"1 . That photographs of the prisoner taken after his arrest were shew n

to those who afterwards became Crown witnesses, previously to their bein g

sent to Seattle where the prisoner was confined for purposes of corpora l

identification of the prisoner herein .

MARTIN, J .A. "2 . That photographs of the prisoner with large numbers stamped o n

a ticket appearing upon his chest were improperly placed before witnesse s

in Nanaimo previously to their being called upon to identify the prisone r

in Seattle .

"3. That photographs of the prisoner with large numbers stamped on a

ticket appearing upon his chest were improperly placed before and handed

to the jury for inspection .

"4. That the learned trial judge erred in failing to direct the jury tha t

identification of the prisoner by the aid of the photographs referred to i n

the preceding paragraphs was unsound and improper and calculated t o

cause great injustice to the prisoner . "

A bank robbery had been committed inanailno in this

Province on the 12th of December, 1921, :Ind the accused, who

was suspected of complicity therein, had been arrested an d

detained with other suspects on suspicion by the [`nited States

authorities in the City of Seattle, State of Washington, an d

certain eye-witnesses of the crin ge, resident in this Province, by
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whom it was hoped to establish his identity, had been shewn by COURT OF

the police of Xanaimo photographs of the said suspect as a pre-

	

—
liminary to going to Seattle to identify him in person . The

	

192 6

said photographs were not shewn to the witnesses singly or June 1 .

distinctively but included in a set or bunch varying from about x
five to "perhaps a couple of dozen" of other photographs of sus-

	

v.

pests without any suggestion of identity and as a result of their BE'
identification of the suspect in Seattle in an identiti iii io n
parade or "line-up" of several persons in the ordinary w, t, h e
was brought to Canada on the 16th of October, 1925, by
authority of a warrant from the Secretary of State of the Unite d
States.

It is to be noted that one of the said witnesses, Harding (no t
a member of the bank's staff), testified that though he saw cer-
tain photographs in Xanairno before going to Seattle they were
of no assistance to him and his identification there was base d
solely on his personal inspection of the suspect in the said line -
up, and that John W . Graham (also not a member of the bank' s
staff) identified the accused in like manner at Seattle withou t
having been shewn any photographs before or since .

In support of the objection to the course pursued by the a .~ .
police reliance was placed upon the decisions of the Englis h
Court of Criminal Appeal and so I have examined with care ,
not only all those cited but all others, with the result that 1
find the attitude of that Court in the matter has been somewha t
misapprehended . In the first place that Court has repeatedl y
recognized the propriety of shewing with due caution a numbe r
of photographs, without accompanying suggestion, to prospectiv e
witnesses for the purpose of enabling the police to arrest sus-
pects upon identification from such photographs . See Rex v .
Palmer (1914), 10 Cr. App. R. 77, wherein the Court, per
Lord Chief Justice Reading said, p . 78 :

"The evidence of identification here is certainly more complete than suc h
evidence often and we can see no reason for the view that it was not
right to use the photograph in this way, nor do we think that any com-

plaint can be made against the City police ."

See also Rex v. Farley, ib ., 125, and Rex v. I imy lauud
(1919), 14 Cr. App. R. 8, wherein the same Court clearly an d
comprehensively held :
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"I3is [appellant's] counsel, when crose-examining the pawnbroker ,
APPEAL

	

elicited the fact that the police had called on him (the pawnbroker) and

chewed him a number of photographs, from which he selected one as bein g
1 .92(1

that of the applicant . The applicant complains that that evidence wa s
June 1 .

	

improperly admitted, as it sheaved he was known to the police, who other -

-- - wise would not have had a photograph of him . Nothing of the sort. It
Rut:

	

did not follow that the photographs were photographs of convicted persons .
U .

BAILEY
The police have a duty in investigating these matters, and in executing that

duty they have to deal with photographs, as in this case . What they (lid

here was in every way proper . "

This definite ruling was followed in Rex v. f elan y (1924) ,

IS Cr. App. R. 2, wherein the Court said, per Lord Chief
lust lee l

	

:
"'If a vvi'it is a sited to identify and that witness is shewn the photo-

graph of the 1,'rsan before what has been called a 'corporal identification :

that is one thing . It is quite another thing where the person has not been

arrested and the police are in the greatest doubt who is the culprit. If in

that state of the evidence photographs are put before the prosecutor an d

he is invited to say who among these is the person who ought to be arrested ,

there is a great difference."

The "difference" alluded to is that considered in the case
mentioned in the note, viz., Rex v . (foss (1923), 17 Cr . App .
H. 196, to be noticed later, wherein the suspect was already i n
custody .

MAcrue, J .A . The next decision of the same Court on this particular point
is Rex v . Dwyer (1924), 18 Cr . App. R. I4 , which expressl y
approves Rex v. Helany . The Chief Justice said, pp . 147-8 :

The Cots . . s been asked to formulate some primi ;-lee relating to th e

use of

	

1- in the detection and the puii-H ~ ~ r of crime. It is

not p :,-sal ~~• . „~ , .

	

cell, would it be useful, e , t -op 1

	

produce a series

matter . They are to be eollee d from the vaaiou eases

I tided on the subject . But this observation is to b e

m-tanees of different rat dither ,neatly, and it is no t

lay a',nvn general rules .”

The Court proceeI- to draw distinct 10115 bet eel' what i s
proper and impropt 1 ' s as :

` . The fair thing is, u-

	

- -aid in lfeldnoj (above), to she '

photograph,, and to see if e person who is expected to give infor m

can pick out the prospective defendant . AId where that process has bee n

gone through, no matter with what care, it quite ovidcut that afterward s

the witness -aho has so acted is not a 1 it, ,1a1 •,rimess fi r the purpose of

identification, or, at any rate, his ev idence 1 n. the puri,

	

~f identifleetio n

is to be taken subject to this—that he '

	

previou-1,, >

	

a photograph.

As I

	

.
said . ~t as not eiasy, certainly not upon th~-pm ~,r

	

to

formulate rules . but in this matter, as in all mn' , rr : :, - ha-

	

• n bee n

said in this Court, it is the duty of the police to bcha6c with exemplary
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fairness, remembering always that the Crown has no interest in securin g

a conviction . but has only an interest in convicting the right person .”

COURT O F
APPEAL

It is to be noted that this is the first suggestion that the "use- 1921;
fulness" of a witness is seriously impaired by such a "fair" an d
proper" course .

June 1 .

MARTIN, J,A.
After this correction the conviction was quashed on anothe r

ground .
So it is c learly settled that apart from the question of previous

arrest the us- of the photographs is entirely in accord with th e
English practice .

I have not overl o ok v . ("hadntiek el al . (1917), 1 2

Cr. App. P. 217, but it as held therein that the identification
by photographs had been "by means which are not -o satisfac-
tory as those usually

	

„•ted to by the police” b :-, .nn= e the

photni- 'epl, s of a "hart x?ice kind" had been mount :- 1 in such

an ur-

	

l way as

	

_ c . - t

	

selection from o'

	

shewn to

idle w i m tesses .
As to the aspect of the matter after arrest, the rule no t

°leanly laid down by the same Court that the use of phoh'aphs

in the same way as before arrest is improper : the main d, el i ions

are Rex v. Chadwick. , s <pr°a ; Rex v. Coss, supra ; Rex v .
dlelany, supra, and Rex v. h aslem, supra, and the facts in each

„f them must be closely scanned or the general observations will

RE X
In Rex v.'Vain r'right (1925), 19 Cr. App. R. 2,

	

v.

	

no objet_

	

v.

+ion was taken to the course adopted of a witness identifying BAGLE Y

the suspect before arrest by means of "an album of police photo -

graphs" but the production and handing of that album to th e

jury by the prosecution as part of its evidence in chief was

declared to be "unheard of" and the conviction was quashed on

that ground. Finally in Rex v. Haslem,

	

59, it was said

(p. GO) :
"One can see that sometimes it will happen that when a person has bee n

shewn a photograph to assist in the arrest of a wrongdoer not yet arrested

he may later give evidence of identification . "

And on a later date, 7th December, the Court corrected an erro r

into which it had fallen, the Lord Chief Justice saying, p . 62 :
"In those circumstances it is apparent that no criticism is to be made

upon the conduct of the police in relation to the sliming of those photo-

graphs i

	

persons who afterwards became witnesses . It is satisfac -

toiy anti r

	

urin~r to find that the facts are so, and not as they previousl y

appeared to .
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COURT OF mislead . In the last decision what happened was, to quote th eAPPEAL
judgment, p . 60 :

"The appellant had already been arrested, and the effect of what was

e 1
. done was to give the witnesses—or certainly three of them—an opportunity

of studying a photograph of the appellant before they were called on t o
identify him. That course is indefensible. It cannot be right that when a
witness, or a possible witness, is being called on merely to identify a perso n

who is already arrested, that witness, before the identification, should b e
shewn a photograph of the accused person . One can see that sometimes i t
will happen that when a person has been shown a photograph to assist in

the arrest of a wrongdoer not yet arree d he may later give evidence o f
identification . That is a different thing from what happened here . In that
ease the person is asked to identify the accused person, notwithstandin g
the fact that he has previously seen a photograph . A person who has seen

a photograph of the accused person may identify him simply because he ha s

seen a photograph of him. "

Though that language is not precise yet it implies only one
thing, viz ., that only one photograph had been handed to the
proposed witness to "study" before identification, and, followin g
the well-known principle laid down in Quinn v. Leathern

(1906), A.C. 506, the decision should be restricted to the fact s
upon which it is founded . But if it is to be extended beyond
its facts and applied to the usual admittedly fair and prope r
course where a number of photographs in a series have bee n

MARTIN, J .A .

shewn, then, I am, with all respect, unable to follow the reason
given as a good cause, for drawing a sharp line of demarcatio n
between looking at a series of photographs before and after
arrest (though I can readily see a distinction if only one photo-
graph is put forward because that imports a clear suggestion b y
way of exclusive selection), and that such evidence should be
totally rejected is, to my mind, clearly untenable ; because a t
most, any objection to it would go to the weight thereof only .
In trying to reach a satisfactory conclusion upon such an
important matter, I agree with what that Court said in 1)wyer ' s
case, supra, that it is "not possible, nor would it be useful t o
attempt to produce a series of rules upon the matter becaus e
the circumstances of different cases differ greatly," and in th e
present one I cannot perceive any good ground for holding tha t
it was unfair to take the course adopted . It -, uts to me
entirely reasonable that the Crown officers here should before
sending prospective witnesses into a foreign state to identify
persons therein detained on strong suspicion take the precautio n

1.626

ltr X
v .

IihOLF,Y
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of shewing them sets of photographs in the usual fair and COURT O F
APPEA L

cautious way that has long been in practice here instead o f

embarking there upon purely speculative and expensive journeys

	

192 6

at great and unnecessary cost to the country, and it must be June 1 .

remembered that the police were dealing with no ordinary local

	

RE`

crime but a daring incursion of a band of foreign criminals in

	

v .
BAGLE Y

which seven of them were engaged (as one of them, Rossi, con-
fesses) and after successfully accomplishing their raid they fled

the country and returned to Seattle where the raid was planne d

and there several of them were soon arrested as aforesaid pend-
ing identification .

I am fortified in this view by the fact that the Court o f

Appeal in Rex v. Chadwick et al., supra (comfit Lord Reading,

C.J., Ridley and Avory, J 'J.) while sustaining an objection as
aforesaid to the use of photographs of "this particular kind" in
an unusual way, did not in any way intimate that they wer e
otherwise objectionable, and yet that case was one in which th e
four accused had been arrested by the police in Sheffield an d

their photographs had been sent to Coventry for identitcatio n

by the owner of the stolen goods and a companion, and the

photographs were sent by the Sheffield police to the Coventry
MARTIN, J.A.

police to know whether they would further detain the four

accused (whom they already had in custody under anothe r

charge) or not . There was no suggestion by plaintiffs ' counsel

or by the Court that any additional objection arose because o f
the adoption of the usual methods of identification while th e
accused were in custody dust as they were herein) and ther e
is, to my mind, no difference in principle between the eases .
The first suggestion of any distinction to be drawn does no t
appear till five years after, in Goss 's case (1923), supra (assum-
ing that the suspect therein was in custody though the loos e

report does not clearly say so), and it seems a strange thing tha t
Chadwick 's ease was not cited or referred to by the Court, th e

probable reason why it was overlooked being that the members o f
the Court had entirely changed, Lord Chief Justice Ilewar t
(recently appointed in 1922) and Sankey and Swift, JJ .
constituting the Bench .

It is, moreover, a further fortification to find that the Col t
of Criminal Appeal for New South 'Wales takes substantially
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the same view as we do in a very well reasoned recent decisio n
in Rex v. Fannon (1922), 22 S.R . X.S.W. 427, wherein th e
same point was raised on appeal as is before us on a simila r
defence of alibi, two witnesses having identified the prisoners
on a usual identification parade at the police station after arres t
and after being shewn a number of photographs out of whic h
they picked those of the accused . In its judgment the Court ,
after considering the decisions of the English Court of Crimina l
Appeal down to Rex v. Isingsland (1919), supra, said :

"An attack was made on the police authorities for using photographs at

all in the course of their enquiries, but the practice. assuming that reason -

able discretion is exercised, is not only unobjectionable, it is of the highes t

value for the efficient conduct of criminal investigation . If the police were

not allowed to shew photographs to witnesses they would be deprived o f

one of the most effective instruments for the speedy discovery of the guilty

person, and for the exoneration of others who might innocently be th e

object of suspicion. "

And after pointing out that the
most trustworthy evidence of identification, that by which the jury must

always be chiefly guided, is that given in the witn,

	

box by witnesses wh o

can say en oath, `That is the man,' and whe_

	

',nc can be tested b y

cross-examination . "

goes on to say :
nARTIA, a .A.. "In eases where there has been a considerable lapse of time between th e

offence and the trial, and where there might be a danger of the witness' s

recollection of the prisoner's features having become dimmed, no doubt i t

strengthens the value of the evidence if it can be sheen that in the mean -

time, soon after the commission of the offence, the tsh see- tmw and recog-

nized the prisoner . And even where there has been no delay of the sort ,

in any ease where a witness of the offence has not yet seen a person who m
the police have afterwards arrested on the charge of having committed it ,

the question whether or not such. a. witness reco gnizes the person arreste d

as the offender may be of the greatest importance either in detecting th e

guilty or in clearing the innocent . Upon these grounds evidence has been

admitted on criminal trials from time immemorial of the identification o f

the accused by witnesses out of Court . The practie . , lees I shn for the wit-

nesses to be asked to pick the person they recognize in r a number of othe r

persons so chosen as to remove as far as possible any suspicion of outside
su n< stitsn . The considerations applicable to the admissibility of evidenc e

of p,aeomel identification seem to apply equally to the identification o f

photographs, and it is hard to see upon what grounds . di rein rule coul d
be applied . In both cases of course it is equally impert ,nt . that car e

should be taken to exclude as far as possible the danger e influencing th e

identification by outside suggestion ."

The judgment then proceeds to point out the possibility o f
error in substituting "the cleat impression gain .( 1 he lookin g
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at a photograph for the perhaps hazy recollection of the face" COURT OF
APPEA L

the witness is trying to recall, and says :

	

"The possibility of error arising from this cause is a thing of which the

	

192 6

defence is entitled to take the fullest advantage, and an injustice might be June 1
.

done to the accused if the fact of photographs having been shewn to wit -

nesses were not disclosed ."

	

Rax

	

And after noting the "need for caution" because it is almost

	

v .
BAGLE Y

impossible, as pointed out by the said English cases, that th e
jury will not be influenced by the fact—which they may infer-- -
that the prisoner is known to the police, nevertheless the Cour t
declares, p . 431 :

"It is hard to see how this risk can be completely guarded against excep t

by prohibiting altogether the production of such evidence by the prosecu-

tion, and this would be contrary to the established practice of the Courts .

Where the evidence is given by the prosecution, it is the duty of the Court

to decide whether in the circumstances of any given case substantial injus-

tice has been done to the accused. In the present case the only evidence

as to photographs given in the Crown case in the first instance was tha t

of Mellos, who said that a detective sheaved him some photographs, an d

that afterwards at the police station he picked out Fannon and anothe r

man who looked like Walsh, but was not Walsh . Nothing could have been
more innocuous than that ."

And the judgment concludes :
"Then the next witness, Miss Hammond, gave evidence that she wa s

shewn a pile of about twenty photographs, and out of the twenty picked MARTIN, J
the photographs of the two accused . This was the evidence objected to .

Wethink it was admissible on the grounds already stated . If there were

any doubt as to its admissibility, we are satisfied that in view of the cir-

cumstances its admission did not occasion any substantial miscarriage o f
justice . "

The whole reasoning of the judgment is so much in accor d
with the practice and circumstances of this country, and als o
with the decision of the English Court of Appeal in Chad ic1 ' s

ease, that I adopt it in its entirety. Furthermore that reason-
ing is supported, as regards the desirability of taking p r ompt
steps to identify criminals after arrest, by the judgment of th e
Court of Criminal Appeal in Rex v. (," ci-iln ee and tinncor,

(1915), 80 J.P. 135, wherein the Court criticized the lack of
it, saying :

"The only evidence of identification was that of witnesses m la) said they
saw him coming away from the nei ghbourhood of the rrying a

bag. Not one of them had an opportunity of picking him out from a

number of other men . Each one of them saw him for the first time after
that day in the 'dock . It is impossible to say that any jury would have
been justified in convicting him on that evidence alone ."
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It also receives general support from a decision which has not
been referred to in any of the cases cited though it is cited in al l
the leading text-books upon evidence and criminal law : I refer

June 1 . to E~ ,/inir v . Tolson (1864), 4 F. & F. 103, wherein that excep -

ttEx

	

tiom,L1,\ learned judge, Al r . Justice Willes, at the Surrey
v .

	

Assize s, on a charge of bigamy, permitted the identity of the firs t
BAGLEY husband of the accused to be proved by calling witnesses to tha t

fact by means of a photograph of her first husband which a

sergeant in the same regiment thus deposed to :
"Being' shewn the photograph, he said that was the man, and there was

no other man of the same name in the regiment . This was admitted as

proof of the first marriage . "

In his charge to the jury the learned judge said :
"Tbe photograph was admissible because it is only a visible representa-

tion of the image or impression made upon the minds of the witnesses by

the sight of the person or the object it represents ; and, therefore is, in

reality, only another species of the evidence which persons give of identity ,

when they speak merely from memory . You must be satisfied of the

identity of the prisoner on the occasions both of the first and of the second

marriage, of which there is no evidence but that of the prosecutor, who m

you are not bound to believe. "

here, then, is a criminal case of a grave kind in which a

single photograph was put into the hands of a witness in ope n
MARTi r A Court to prove the principal fact of the case, viz ., the prior

marriage of the accused to a person solely identified, whic h

though not the same in fact as establishing her own identity a s

the other party to the ceremony, is yet impossible to distinguis h

in principle . In divorce proceedings the Court permits identity

to be established by photographs, though generally, but no t
always, requiring corroborative evidence, Dawson v . Dawson

and Rielly (1907), 23 T.L.R. 716, and Hills v . Dills and

Easton (1915), 31 T.L.R. 541 .

It is also to be noted that in the actual practice of identifica-
tion the fairness of what was done here is proved by the fac t
that though Husband was shown five or six photographs, includ -
ing that of the appellant, he could not then nor later at the tria l

identify any one ; that Harding did not identify by the photo -

graphs ; that Graham, who went to Seattle to identify, never

saw any photographs ; that Miss Coles could not identify some

of the other accused persons from their photographs ; that

Stephenson identified only two ; and Hirst only one, the
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accused ; and that Griffith on being shewn the first group of six

or seven photographs identified no one, but did so about a mont h

afterwards, then identifying the appellant .
The result, therefore, of that careful analysis of the authori-

ties which the question necessitates in their application to th e
circumstances before us, is that in our opinion no valid objection
can be taken to the course adopted in the use of the photograph s
as aforesaid either in Seattle or Xanaimo .

A further objection is based upon the fact that the photograp h
of the accused with a number on it was shewn to the jury, but
whatever might be the effect of this in other circumstances it i s

no valid objection here because that photograph was put in

evidence as an exhibit in response to what was, in effect ,

tantamount to a request by the defendant's counsel for its pro-
duction and so regarded by all concerned at the time 	 see Rex v .

i% cc-ley, supra ; Rex v. Bidclulph (1910), 4 Cr. App. R. 221 ,
and Rc v. Wainwright (1925), 19 Cr. App. R . 52 . Further-
more, Ol e le production of the photograph to the jury at his own
request (lid the accused no harm because instead of shewing him
to be a previously convicted person, as was the fact in Dwyer' s

ease, supra, p. 147, it, by the detailed endorsement on the back,

OOURT OF
APPEAL

192 6
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MARTIN, J .A .
contained the clear statement that he had. been acquitted of a
charge laid against him., viz., "Case dismissed," and the sam e
unmistakable information would be conveyed to the identifyin g
witnesses if it were placed in their hands, and it must be borne
in mind that in this Province numbers on police photographs o f
this kind are mere identification numbers and do not mean a
conviction, as we were told they do in certain parts elsewhere .

But assuming that there is some difference between ou r
settled . practice and the unsettled English one in this respect ,
and while it is most desirable that the broad principles o f
justice should. be the same in Canada as in England, yet the
practical application thereof must of necessity, and often doe s
vary in the circumstances of a country of vast distances an d
different conditions such as exist in Canada as compared wit h
the British Isles, and in many cases the rules of evidence ar e
not the same, nor even the major -means of securing justice, o f
which only two leading and striking examples need be cited : the
first, that by the law of Canada. (section 261. Criminal Code)
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reduce culpable homicide to manslaughter, whereas in Englan d
1926

	

"as a general rule no words or gestures however approbrious or
June 1 . provoking will be considered in law to" do so Archbold's ,

REx

	

Criminal Pleading, 26th Ed ., 883 ; and the second, that while
v.

	

this Court of Criminal Appeal has the power to order a ne w
l3ACLEY

trial to attain justice, yet the corresponding Court in Englan d
still cannot do so despite its own declaration upon the subject i n
Rex v. Siodda •l (1909), 2 Cr. App. R. 217 at p . 245, as
follows :

"This appeal has brought out in strong relief the absolute necessity i n

the interests of justice of this Court having the power in exceptional case s

to order a new trial . Such a power would be rarely exercised ; but i f

there be in any case strong evidence upon which the jury. if properly

directed, might have found a verdict of guilty, in the interests of justice .

the Court should have the power to direct a new trial . "

Turning then to the last objection to alleged non-direction i n
the learned judge ' s charge on the subject of the photographs ,
which it is submitted amounts to misdirection, the general rule
thereon has been repeatedly laid down, and in Rex v. Vassileva

(1911), 6 Cr . App. It . 228 at p . 231, it is thus stated by Lord
Alverstone, C.J . :

MARTIN, J .A . "I repeat what I said in Stodder's case . It is not to be supposed that

this Court approaches a summing up, especially after a long case, withou t

regard to the way in which the ease was carried on in the Court below .
As Lord Esher said, omission is not of itself necessarily misdirection ; i t

is only when the omission is such as is calculated to mislead the jury that

it amounts to misdirection ."

In this light I have examined closely the direction of th e
learned judge and collated it with the evidence of the variou s
witnesses on the point, with the result that I find he has in a n
unusually detailed, clear and careful manner put the facts o f
identification to the jury, after reciting in every case the gist o f
the evidence upon the use of photographs, the whole being inter -
woven so as to present the matter in a way eminently fair t o
the accused, and after having done so in particular, he adds i n
general this final caution :

"It is a case, therefore, that you have to weigh with the „realest care .

It is not a case of people swearing to someone whom they have previousl y

known . It is a case of swearing to identify after they have had only on e

occasion in which to study the features of the man they are identifying. ”

It is apparent, therefore, that unless we are prepared to hold
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that in all cases it is the duty of the judge (no matter how ably COURT O F
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and clearly he has properly interwoven the use of the photo -
graphs with the evidence of the respective witnesses in his run-

	

192 6

'ling commentary thereupon) to single out finally for special June 1 .

warning the use of the photographs, no misdirection in the true

	

REX

sense has occurred herein, and no case has been cited that slip-

	

v.

ports such a proposition in general, or a fortiori in the particular
RAOLEY

way the learned judge adopted in dealing with the matter before
him. This is not to say that in certain and appropriate circum-
stances the judge, having regard to the way he has dealt wit h

the matter in his charge, might not well give a particular
caution, but in the present case, from any point of view, th e
learned judge adequately discharged his duty, and we think i t
is impossible to say, on the charge as a whole, that the accuse d
suffered any prejudice therefrom, and when the fullness of th e
charge before us is contrasted with the brief though clear an d
concise one (but much less favourable to the accused) that s o
distinguished a judge as Mr. Justice Willes thought sufficient
in Tolson 's case, supra, in circumstances of the same nature, al l
doubt upon the necessity or advisability of laying down a
general intractable rule is removed, and it is a fortunate thin g
that so clear a model from so high an authority has been pre- ' T''"-
served, and that it was sufficient to inform the jury and protec t
the accused is shewn by the fact that they acquitted him .

Since such reliance has been placed by the appellant upon
the decisions of the English Court of Criminal Appeal it is wel l
to cite the following very appropriate expressions from tha t
Court's judgment in Rex v. Stoddart (1909), 2 Cr . App. R. 217 .
240, wherein, because of its importance, five judges sat, instead
of three as usual, viz . :

"Every summing-up must be regarded in the light of the conduct of th e
trial and the questions which have been raised by the counsel for th e
prosecution and for the defence respectively . This Court does not sit t o

consider whether this or that phrase was the best that might have been
chosen, or whether a direction which has been attacked might have been
fuller or more conveniently expressed, or whether other topics which migh t

have been dealt with on other occasions should be introduced . This Court
sits here to administer justice and to deal with valid objections to matter s
which may have led to a miscarriage of justice . Its work would becom e

well-nigh impossible if it is to be supposed that, regardless of their rea l
merits or of their effect upon the result, objections are to be raised an d

24
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appeal, we are of opinion that it should be dismissed .

RE X

v .

	

GALLZIIER, LA . : I would dismiss the appeal .
BAGLEY

J\IcPnILLZPS, J.A . : I have arrived at the same result as my

brother, the Chief Justice, f .e ., I would direct a new trial . I
have, though, arrived at that conclusion upon somewhat different
grounds. The case wholly turns on identification. The pris-
oner the appellant, was under arrest when photographs wer e
presented to persons who would most probably be called as wit-
nesses for the Crown, and the photographs included a photo -
graph of the prisoner, the object being to obtain identificatio n
of the prisoner then under arrest as being one of the ban k
robbers . These persons were later called as witnesses for the
Crown and identified the prisoner as one of the robbers .

It may be further pointed out that one or more of the photo-
graphs of the prisoner had marks thereon shewing that he wa s
an ex-convict . The course adopted was clearly wrong and
against a long line of decision in the Court of Criminal Appea l

IsiceuILLIPS, in England, and the cases were cited at this Bar by the learne d

counsel for the prisoner. The evidence of identification

obtained in this way and adduced at the trial was plainly illegal

evidence and should not have, with great respect to the learne d
trial judge, been admitted. Having been admitted there can be
but one result, in my opinion, and that is, as I have alread y
stated, a new trial must be had as unquestionably substantia l
wrong was occasioned the prisoner at the trial . The evidence
may have prejudiced the prisoner in the eyes of the jury . (See
Allen v. The King (1911), 44 S.C.R. 331 at p. 341). The

evidence so adduced was in this particular case the more dan-
gerous because of the fact that the evidence of the Crow n
witnesses was in its nature very conflicting, and the possibilit y
is that the illegal evidence had the effect of depriving the
prisoner of the indubitable certainty that without this evidenc e
the benefit of any doubt, owing to the conflicting evidence of
identity, in the minds of the jury would have been given i n

argued at great length which were never suggested at the trial and whic h

are only the result of criticism directed to discover some possible groun d

for argument . "

Applying, therefore, all the foregoing authorities to this
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favour of the prisoner . I can see no good reason for not follow- COURT OF
APPEA L

ing the decisions in the English Court of Criminal Appeal .
They come from the fountain head of our criminal law and are

	

192 6

always decisions exhibiting the embodied experience of most June 1 .

eminent and distinguished jurists, and the Courts throughout

	

R.r x
the Empire always follow these decisions when proceeding upon

	

v
BAGLE Yanalogous criminal law	 which is the case here	 save when i n

conflict with decisions of the ultimate Court of Appeal of th e
respective Dominions . I am not aware of any controlling
decisions upon this Court at all at variance with these decision s
of the Court of Criminal Appeal of England in respect to the
question here requiring determination. That being the situa-
tion, I unhesitatingly follow the decisions and may say that 1
unreservedly agree with the propositions enunciated therein.

I think that it is most fitting and indeed instructive to refe r
to the judgment of the Lord Chief Justice of England (Lor d
Hewart), in Rex v . Dwyer (1925), 2 K.13 . 799 . I take the
liberty to quote the judgment in full as it is exceedingly abl e
and apposite reasoning which in its entirety is not only explana-
tory of the abstract rule of caution necessary to be exercised i n
the introduction of identification evidence, but demonstrates MCPHILLIPS ,

beyond question that the evidence adduced in the present case

	

J .A .

and complained against was in its nature illegal evidence, an d
would prejudice the prisoner, the appellant, and "may hav e
influenced the verdict of the jury and caused the [appellant ]
substantial wrong" (the Chief Justice in Allen v. The King ,
supra, p. 341) thereby resulting in a mistrial . The Lord Chief
Justice, at pp. 801-3, said :

The question in this case was one of identity . The trial was satisfac-
tory except in two respects, each of which was crucial . In the first plac e

the witnesses who were to identify the prisoners, and who had seen them

in the dark, had been shewn extremely good photographs of the prisoner s
before they were invited to identify them. It is true, as SIr . Somerset ha s
urged on behalf of the prosecution, that the police in sliming those photo -

graphs to the persons who afterwards became witnesses were not intending

to influence them in the task of identification or to equip them for it .

On the contrary, the police officers were seeking only to ascertain wh o
were the proper persons to be arrested . The fact remains, however, that

the witnesses upon whose testimony the identification depended had seen

very good photographs of each of the prisoners before the process o f
identification was formally entered upon . In the second place, during th e
trial photographs of the two prisoners were produced for the inspection of
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APPEAL before the Court . There are two documents, each document containing two

photographs . One document refers to one prisoner, the other document t o
1926

	

the other prisoner, and there is shewn with great clearness upon each o f

June 1 . those documents a photograph, full face and profile, of the prisone r

referred to, and the prisoner is wearing upon his right breast a large
REx

	

ticket stamped with the prison number . These photographs having been

v'

	

handed to the jury, it was apparent to the jury that the prisoners had
BAOLEY

been previously convicted . It was just as clear a statement to the jury

that the prisoners had been previously convicted as would have been swor n

evidence to that effect . In those circumstances, counsel, who has u rged

the ease for these appellants with so much clearness and force, s ays tha t

these convictions cannot stand . In the opinion of this Court that is right .

The appeals must be allowed and the convictions quashed .

"The Court has been asked to formulate some principle relating to th e

use of photographs in the detection and punishment of crime. It is not

possible, nor indeed would it be useful, to attempt hastily to enunciate a

series of rules upon that matter . They are to be collected from the variou s

cases which have been decided . But this observation may be added . The

circumstances of different cases differ greatly, and it is not easy to la y

down general rules . One distinction, however, is quite clear . It is one

thing for a police officer, who is in doubt upon the question who shall be

arrested, to shew a photograph to persons in order to obtain informatio n

or a clue upon that question ; it is another thing for a police officer to

shew beforehand to persons, who are afterwards to be called as identifyin g

witnesses, photographs of those persons whom they are about to be asked
McY .A. Ps'

to identify. It would be most improper to inform a witness beforehand ,J
.A.

who was to be called as an identifying witness, by the process of makin g

the features of the accused person familiar to him through a photograph .

But even where photographs are employed for the purpose of obtainin g

information on the question of arrest, it is fair that all proper precaution s

should be observed . I shall not attempt to enumerate all pe-ible contin-

gencies, but it would be manifestly open to remark if, ie a Leis fun case ,

the police were to shew one or two photographs to a person no was sup -

posed to be able to give information and then, having obtained the assen t

of that person, to act upon that information . The fair thing is, as was

said in Alelany's case [ (1924) ], 18 Cr . App . R . 2) to shew a series of photo-

graphs and to see whether the person who is expected to give information

can pick out the appropriate person . And where that process has been

gone through, no matter with what care, it is quite evident that afterwards

the witness who has so acted in relation to a photograph is not a usefu l

witness for the process of identification, or at any rate the evidence of tha t

witness for the purpose of identification is to be taken subject to this ,

that he has previously seen a photograph . As I said, it is not easy, upon

the spur of the moment, to formulate rules, but in this matter, as in al l

matters, as has so often been said in this Court, it is the duty of the polic e

to behave with exemplary fairness, remembering always that the Crown

has no interest in securing a conviction, but has an interest only in secur -

e conviction of the right person ."
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I would therefore quash the conviction and direct a new
trial .

MACDONALD, J.A. would dismiss the appeal .

Appeal dismissed, Macdonald, C .J .A ., and

McPhillips, J.A. dissenting.

Solicitor for appellant : Gordon M . Grant .

Solicitor for respondent : A . M. Johnson.

MCFARLAXD v . LONDON & LANCASHIRE G U AR -
AN'I EE & ACCIDENT COMPANY OF CANADA .

192 6

MCI' ARLAN D
v .

Messrs . D. E . Brown, Hope &, Macaulay Limited, a firm in Vancouver, was LONDON &

ordered to be wound up under the provisions of the winding-up Act LANCASI E IRE

and the defendant Lockwood was appointed official liquidator . He
GUARA IR E

was ordered to furnish security in the sum of $15,000 and the defendant

	

Co .
Company being approved as surety, he entered into a bond with the CAN ,
Company to secure this sum . Some years before the liquidation on e
Ormrod loaned D. E . Brown, Hope & Macaulay $30,000 and received a s

collateral security an agreement for sale on certain land, three mort-

gages and an equity in a fourth mortgage . Upon liquidation Ormrod

declined to file proof of claim but two years later he gave Lockwood

a power of attorney with instructions to foreclose his securities, ves t
title in Ormrod and sell . These instructions were carried out an d
Lockwood realized about $21,000 . Of these moneys he remitted part

to Ormrod direct and part to Ormrod's agents in Vancouver but

appropriated to his own use a balance of over $9,000 . He also mis-
appropriated moneys of the Company, his total defalcations being over
$18,000 . It appeared from the books that Lockwood deposited Orm-

rod's moneys in the Company's account. Upon the plaintiff being
appointed liquidator he brought action against the surety and recov-

ered the full sum of $15,000 .

Held, on appeal, reversing the decision of HUNTER, C.J.B .C . (MACDONALD,
C .J .A ., dissenting), that Ormrod having failed to prove his claim or
value his securities and having realized on his securities through the
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Instruc-tions to liquidator to realize c see a

	

i . .~— honeys realized not covered June 14 .

by bond—R .S .C . 1906, Cap . 144 .
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agency of Lockwood he was debarred from ranking on the estate fo r
APPEAL

	

any deficiency . Lockwood therefore acted solely as agent for Ormro d

in realizing on his securities and outside the liquidation proceeding s
1926

	

and the defendant Company under the bond did not guarantee the

.tune 14 .

	

fidelity of Lockwood in respect to these transactions .

\lCT' : RI.AND APPEAL by defendant from the decision of HL i\ rnn,
Lonon SG

C.J.B .C ., of the 26th of October, 1925, in an action to recover
LANCASHIR E
GUARANTEE $1.5,000 under a bond of the 26th. of August, 1916 . The
e :~CCLnE'r plaintiff is the official liquidator of Messrs . I) . E. Brown, Hope

Co . or
CANADA & Macaulay Limited . On the 26th of June, 1916, the said firm

was ordered to be wound up under the Winding-up Act and o n

the 2nd of August of the same year Herbert Lockwood was

appointed official liquidator . The security to be supplied by
the liquidator was fixed by the registrar at $15,000 wit h
approval of the London & Lancashire Guarantee & Acciden t

Company of Canada as security for Lockwood in that sum, sai d

Company supplying a bond accordingly . Lockwood continued

to wind up the Company until the 27th of March, 1923, whe n

by order of the Court he was removed from office and J . W .

McFarland was appointed official liquidator in his place . The

present liquidator claims that $18,329 .02 was misappropriated

by Lockwood and he now brings action against the defendan t

Company on the bond . It was held by the trial judge that th e
Statement

Company was liable on the bond for the full amount . It

appeared in the action that the plaintiff claimed (1) $18,329 .02

being moneys of the Company appropriated by Lockwood ; (2)

$734 the costs of making an audit of the liquidator's accounts ;

(3) $750 costs of removing old liquidator and appointing ne w

one. The defendant Company appealed on the first item only ,

claiming that in 1913, one Ormrod loaned D . E. Brown, Hop e
& Macaulay $30,000 and received as security (a) all agreement

for sale of certain property in .New Westminster ; (b) two
mortgages of $8,500 and $3,000 on property in Point Grey ;

(c) mortgage for $10,462 on property in New Westminste r

District . It was contended. that Ormrod being a secured

creditor he did not come into the liquidation but when Lock-

wood was made liquidator Ormrod gave him power of attorne y

to realize on. his securities and. he carried on this work in hi s

private capacity . Of the moneys misappropriated by Lockwood
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he took from what was realized on Ormrod's securities the sum COURT
PPEAL

of
A

of $9,640 and the contention is that this amount was no t
covered by the bond .

	

192 6

The appeal was argued at Vancouver on the 9th to the June 14 .

12th of March, 1926, before MACDONALD, C.J .A., MARTIN,
IICFARI .AN D

GALLII,I.:R, MCPHILLIPS and MACDONALD, JJ.A .

	

v .
LONDON &

LANCASHIRE
GUARANTE E
& ACCIDEN T

Co . o r
CANAD A

Pattadlo, P.C. (R . S. Lennie, with him), for appellant : One
Ormrod who lived in England loaned the Company $30,00 0
in 1913 and received certain securities . After the Company
had gone into liquidation Ormrod did not come into the liquida-
tion but instructed Lockwood to realize on his securities an d
from what he realized on these securities he appropriated t o
his own use the sum of $9,640, and this sum should be deducte d
from the full amount that Lockwood was short as far as th e
bond is concerned. Ormrod refused to come in and he is n o
longer a creditor : see Canadian Bank of Commerce v . Martin
(1917), 24 B.C . 381 ; Bell v. Ross (1885), 11 A.R. 458 ;
Mitchell on Canadian Commercial Corporations, 1367 ; In re
Hurst (1871), 31 U.C.Q.B. 116 ; Deacon v . Driffil (1879), 4
A.R. 335 ; Re Beaty (1880), 6 A.R. 40 ; Taylor v. Davies
(1917), 41 O.L.R. 403 at p . 438 ; (1920) A.C. 636. These
moneys were Ormrod's and not the estate's : see In re Longden-

dale Cotton Spinning Company (1878), 8 Ch . D. 1 .50 at p . 153 :
Emden on Winding-up of Companies, 8th Ed ., 260 ; In r e
/ill 's Waterfall Estate and Gold Mining Company (1896), 1

Ch. 947. On the question of liability see Metropolitan Ban/v
v . Pooley (1885), 10 App. Cas. 210. On the question of cost s
if we succeed it is on the plain item before the Court and we
would be entitled to the general costs : see Reid, Hewitt and
Company v . Joseph. (1918), A.C . 717 ; Seattle Construction.
and Drydock Co. v. Grant Smith di Co . (1919), 26 B .C. 560 .

Alfred Bull, for respondent : The condition of the bon d
spews that as long as he receives money as liquidator it is mone y
for which the. Company is liable on the bond . Secondly, the
money received from these securities was money of the Com-
pany, and thirdly every cent of these defalcations was take n
from the coffers of the. company and not from Ormrod's .
There must be a definite election by the creditor to stand out -

Argument
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side. In re Hurst (1871), 31 U .C.B.C. 116 is in our favour .
In any case sufficient money of the Company was taken to make

1926

	

up the $15,000. The interest amounts to over $1,900 . That
June 14. we are entitled to interest see Crosse v . Bedingfield (1841), 12

MCFARL,,iu
Sim. 35 ; Hyde v. Price.—Hart v . Cradock (1837), 8 Sim.

v.

	

57S : Harvey v. Wilde (1872), L.R. 14 Eq. 438 ; Wall v .
Z CASI &

	

riGANOASxzRE Reae alctiebolaget Luggude (1915), 3 K.B. 66. As between
GUARANTEE two the rule in Clayton's Case (1816), 1 Mer. 572 applies : see

ACCIDEN T
Co. or

	

In, re Hallett 's Estate (1880), 13 Ch . D. 696 at p . 704. It
CANADA has been held that interest is part of the damages . We are

entitled to the general costs : see Reid, Hewitt and Company v .

Argument Joseph- (1918), A.C. 717 .
Pattullo, in reply, referred to In re David Lloyd c Co .

(1877), 6 Ch. D. 339. There was no demand ever made fo r
interest .

Cur. adv. vult.

14th aiiue, 1926:

MACDONALD, C.J.A. : In 1913 D. E. Brown, Hope &
Macaulay Limited borrowed off one Ormrod $30,000, and as
collateral security therefor assigned to him rights in several
parcels of real property, known as the Langley lots, the Eburn e
lots and the Dewdney Farm. There were two others but the y
do not concern this appeal .

In 1916, an order was made for the winding-up of sai d
Company because of its bankruptcy, and one Herbert Lockwood
was appointed liquidator thereof, and continued as such until

MACDONALD,
c .J .A .

		

March, 1923, when he was removed from office for misfeasance ,
and plaintiff appointed in his stead .

The defendant had guaranteed the integrity of Lockwood an d
this action is founded upon the bond of indemnity . There i s
no dispute about the amount of money which Lockwood mis-
appropriated . The defendant did not contest its liability fo r
moneys of the bankrupt estate misappropriated by Lockwood ,
but says that a portion of the moneys lost were not moneys o f
the estate but were moneys received by Lockwood as agent fo r
Ormrod.

The Winding-up Act, Cap . 144, R.S.C. 1906, provides that
creditors holding securities may put a value on them and that
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the liquidator, with the consent of the Court, may either allo w
the creditor to retain the security at his valuation and rank upon
the estate for the balance or take over the security at th e
creditor's valuation.

COURT O F
APPEA L

192 6

June 14 .

Ormrod sent in no claim to the liquidator, neither did he value
IcFARLAN D

his securities . Lockwood has sworn that he dealt with these

	

v.

securities as part of the assets of the estate and not as afor LANCASHIRE

Ormrod, and I think the documentary evidence amply supports
&9CCIDE

7

his oath .

	

Co . OF

Ormrod resides in England ; Richards, Ackroyd & Gall were CANAD A

his agents in Vancouver. Shortly after the winding-up orde r
was made, Lockwood wrote to the latter suggesting that if they
did not wish to act in this matter themselves he desired them to
ask their principal to appoint an agent in Vancouver in their
stead in order to facilitate the sale of the properties covered by
said securities . Richards, Ackroyd & Gall recommended thi s
and suggested that for convenience, Lockwood should be given
power of attorney to act for Ormrod and make such conveyance s
as might be necessary on sale of the properties . Eventually,
Ormrod sent out a power of attorney to Lockwood, as suggested . MACDONALD ,

C .J .A .
The correspondence makes it quite clear that both parties recog-
nized the interest of the other and that their consent wa s
necessary to the disposal of these assets.

The Langley lots were, in the beginning, vested in Ormrod ,
subject to some charges, but only as security for the debt . After
the winding-np commenced, it was decided that proceedings
should be taken to foreclose other interests in the Eburne an d
I)ewdney lands . These proceedings resulted in the vesting o f
title in Ormrod, in whose name the proceedings had been taken,
but as Lockwood says, there was no foreclosure of the Company ,
nor indeed, could there be such without the consent of the Court .
It is therefore quite apparent to me upon a consideration of th e
evidence of Lockwood, corroborated by the correspondence and
by other circumstances, which can best be appreciated by one
who has read the correspondence, which inter alie, spews that
Ormrod would take no responsibility for the costs of realizin g
upon these securities, that they were got in by Lockwood a s
liquidator, Ormrod consenting thereto . I can find nothing i n
the correspondence nor in the evidence, at variance with the



37 S

COURT OF
APPEAL

BRITISH COLUMBIA REPORTS .

	

[Vol. .

conclusion arrived at by the learned trial judge . I would ,
therefore, dismiss the appeal .

192 6

	

.Lune 14 .

	

MARTIN, J.A. : I am so far in general accord with the reasons
of my brother M . A. MACDONALD that I shall not add to the m

MCFARLAND
v .

	

and therefore I think the appeal should be allowed, though no t
LONDON &

i
LANCABHSRE

w thout some doubt on the most important of the points that i t
GUARANTEE raises as to the position of the creditor Ormrod who had no t

ACCIDENT

	

Co . of

	

proved his claim under the Winding-up Act .
CANADA

G tm,i iL Er,, 1 . A . : \Whatever may have been Lockwood's per -
sona]. views as to the capacity in which he acted in realizing on
the Ormrod securities, the matter is not determined by that .
Ormrod's claim was either within . or without the liquidation
proceedings. They are not brought within those proceedings b y
reason of his views nor by his assuming to treat them as such .

No claim was made upon the general estate by Ormrod ; no
claim was filed or verified at all . There was no valuation of
the securities held and none was requested by the liquidator .
I `p to that point it cannot be said that Ormrod elected to com e
in—by inference, quite the reverse. What, if anything,
occurred afterwards to alter this? A power of attorney wa s
given by Oliver Ormrod to Herbert Lockwood (described a s
broker) on the 9th of March, 191S, empowering Lockwoo d
generally to deal with these securities and the property covere d
thereby . This power of attorney was given to Lockwood in hi s
personal capacity and was as the correspondence discloses, fo r
the purpose of expediting the transaction of business in regar d
to the properties mentioned therein .

Again, all moneys which were remitted to Ormrod direct o r
to his agents, Richards, Ackroyd & Gall, by Lockwood, wer e
subsequent to the giving of the power of attorney . Of course,
they were received by Lockwood afterwards and it could be
said that even acting as liquidator, payments might be made
in that way until Ormrod's claim was satisfied and the balance ,
if any, applied on behalf of the general creditors .

If there had been a shortage could Ormrod have claimed t o
share in the general estate? Clearly not, as he had failed to
in any way comply with what was necessary to give him such

GALLIIIER,
J .A.
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a status, nor do think the correspondence bears out the view COURT O F
APPEA L

that he in any way- considered Lockwood was acting, in realizin
g on these securities, as liquidator.

It may very well be that Ormrod .would have been quite June 14 .

satisfied to receive the amount of his loan and interest by a A1C1 AItLA N D

realization of the securities and in ease of any surplus that it

	

v
Lc>Nno

N

should go to the estate, and that, I think, was the real under- LANCASIRIRE

standing the parties had, but until the state when Ormrod would &
GU

ACCIDEN T
ARANTEE

be paid off none of the moneys collected would be other than the Co . or

property of Ormrod.

	

CANAD A

.As I have stated before, nothing was done to create that situa-

tion nor do I think it was ever so intended between the parties . GALLIHER,

Taking this view, I am in agreement with my brother MAC-

	

J .A.

DONALD as to the other points raised. .

MCPIIZLLIrs, J.A. agreed in allowing the appeal .

MAcDOxxr.D, J .A . : This is an appeal from the judgment o f
the 1-Iononrable the Chief Justice in favour of the respondent .
for $6,782.25, recovered on a guarantee bond for $15,00 0
executed by the appellant in respect to the fidelity of on e
Herbert Lockwood, first liquidator of D . E. Brown, Hope &
Macaulay Limited (hereinafter called the Company) . The
appellant paid the balance of the $15,000 and does not disput e

liability for a further sum of $734 and some costs, bein g
expenses to which the Company in liquidation were put by
reason of the misfeasance and breach of trust of Lockwood .
The material part of the bond reads as foilov s :

`"Now the condition of the above written recocnizn ace is such that i f

the said Herbert Lockwood, his executors or adminstr„t is or any of them ,

do and shall duly account for what the said Herbert Lockwood shall receive

or become liable to pay as Official Liquidator of the said D . F. Brown .

Hope & 'Macaulay Limited, at such periods and in such manner as th e

judge shall appoint and pay the same as the judge bath by the said order

directed or shall hereafter direct, then the above recognizance to be void

and of no effect, otherwise, to remain in full force and virtue. "

Lockwood misappropriated funds to the extent of over
$18,000. The appellant contends that the bond was executed
for the due accounting by Lockwood, as official liquidator o f

moneys belonging to the estate of the Company, in liquidation ,
which the should receive as liquidator or for which he was

192 6

MCPHILLIPS,
J .A.

MACDONALD ,
J .A .
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COURT of accountable, whereas the moneys in question in this appeal, viz . ,
APPEAL

$6,782 .25, for which judgment was obtained did not belong to
1926

	

the Company at all, nor form part of its estate, but did belong
June 14 . to one Oliver Ormrod, a secured creditor of the Company.

MCFARLAND Ormrod did not file his claim or value his securities, nor wa s
v .

	

he required to do so.
LONDON &

LANCASHIRE Several years before the liquidation the said Ormrod, who
GUARANTEE resides in England, loaned to the Company $30,000, and
& ACCIDEN T

Co . OF

	

received as collateral security an agreement for sale of real
CANADA

estate, three mortgages and an equity in a fourth mortgage .
Two years after the winding-up order was made he delivered t o
Lockwood a power of attorney authorizing him to take posses -
sion of, and sell the securities referred to and take all necessary
proceedings to foreclose and vest title in Ormrod . Lockwood
was given powers by this instrument (e .g., the right to sue )
which as liquidator he could not exercise without the sanctio n
of the Court. Under it (as agent for Ormrod, according to
the contention of the appellant) he foreclosed all of said securi -
ties, had title vested in Ormrod afterwards disposing of the land s

MACDONALD, for approximately $21,000 . Iie received the proceeds of sale,
J .A .

remitted part thereof to Ormrod direct, and part of it to
Ormrod's Vancouver agents, Messrs . Richards, Ackrovd & Gall ,
and appropriated the balance, or over $9,000 to his own use a s
well as other moneys belonging to the Company of which h e
was liquidator . The appellant contends that the $6 .782 .2 .: for
which judgment was obtained is part of this $9,000 so mis-
appropriated as aforesaid, and as it is made up of money s
belonging to Orrnrod, not the Company, it is not covered b y
the bond .

The question is, Did Lockwood in these transactions act
solely as agent for Ormrod, outside the liquidation proceedings
altogether, and if so, did the appellant, by the bond referred to ,

guarantee the fidelity of Lockwood in respect to these transac-
tions'. The main facts are not in dispute . Apart from Inathe-
matical computations not necessary to consider at this stage, i t
is solely a question as to the capacity in which Lockwood acte d
in respect to the Ormrod securities and the construction of the
language used in the bond to determine its applicability o r
otherwise . The appellant contends that when Ormrod failed
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or declined to file proof of claim and value his securities and COURT O F
APPEAL

took means, independent of the liquidation, to realize on his

	

—

securities by giving a power of attorney to Lockwood, not qua

	

192 6

liquidator, but as his agent, he ceased to be a creditor of the June 14 .

Company, having accepted the securities he held in full pay- yICFARLAN D

ment of his claim. Did the appellant in this so-called rode-

	

v.
LONDON &

pendent transaction guarantee Lockwood's fidelity ? As pointed LANCASHIRE

out by Burton, J .A., in Bell v . Ross (1885), 11 A .R. 458 at
L1ccIDEN T

p. 463 :

	

Co. OP
CANADA

Did Ormnrod stand outside the forum created by the Winding -

up Act ? In the same case, Osier, J .A. at pp. 466-7 quotes the
opinion of Chief Justice Moss, expressed in Deacon v. Driffil

(1879), 4 A.R. 335, where he refers to sections 84 and 106 of
the Dominion Insolvent Act of 1875 (and the relevant section s
of the present Act are similar in import) as follows :

"'The combined effect is to enable the secured creditor [as in this case ]

to assume any one of three positions . Ile may stand outside the insolvency
MACDONALD ,

.A.
proceedings, and realize upon his security in any manner the general law

authorizes . . . . Ile may release his security, and prove in the Insolven t

Court for the amount of his claim as an unsecured creditor . He may come

into the insolvency proceedings and value his security, and then whether

the estate take it at the valuation and 10 per cent, additional, or permit s

him to retain it, he may prove for the excess of his claim beyond th e

valuation .' "

The point may be tested by this question : Could Ormrod ,
having failed to prove his claim or value his securities afte r
pursuing his own method of disposing of the securities an d

realizing through the agency of Lockwood, afterwards come i n

and rank as an unsecured general creditor for any deficiency ?

This question was answered in the negative by Morrison, J . ,

in a dissenting judgment in In re Hurst (1871), 31 U.C.Q.B .

116, and his judgment was referred to with approval in Deacon

v . Driffil (1879), 4 A .R. 335, where the judgment of th e

majority in In re Hurst was, if not overruled, certainly ques-
tioned or treated at all events as an authority not applicable t o
cases arising under the later Act of 1875, analogous to th e

present Act . Patterson, J.A. at p. 342 of the Deacon case ,

"Whenever that insolvency intervened the rights of all parties were lef t

to be dealt with by a domestic forum, if the creditor chose to submit hi s

rights to that forum by proving his claim and asking to rank on the

estate."
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COURT of referring to the judgment of Morrison, J., in In ye Hurst, says :APPEAL
"I entirely agree with his reasoning and with the conclusion at which he

1926

	

arrived . "

June 14 .

	

In Re Beaty (1880), 6 A.R. 40, may be usefully referred to .
There it was held that a creditor holding a security at the tim e

'F'' of the insolvency under the Insolvent Act of 1875, could not
LONDON & realize on the security and prove on the estate for the balance .

LANCAsIlni a
GUARANTEE That, of course, is not this case, but the principles enunciate d
& A

CO
CC

.
IDE N
OF

T are applicable . Burton, J .A., at p. 43, says :
CANAll\ "We are driven to consider whether a claimant holding security from an

insolvent at the time of his insolvency is at liberty to realize his security ,
and rank for the balance, or whether he must by taking such course be hel d
to have made his election, and to have debarred himself from ranking o n
the estate . "

If Ormrod by disposing of his securities through an agent,
elected to realize de hors the liquidation thus debarring him from
ranking as a creditor for any deficiency, he must be regarded a s
standing outside the liquidation proceedings .

To quote further from Burton, J .A., at pp . 45-6 :
"In re Hurst, [ (1871)1, 31 U .C .R . 116, the majority of the Court, unde r

the Act of 1864, held that the mere fact of a creditor having realized hi s
MACDONALD, securities since the insolvency did not necessarily debar him from rankin g

on the estate . The grounds upon which the majority there proceeded may
furnish an argument for amending the laws so as to give this additiona l

right to a creditor, but I am unable to convince myself that the Act the n
under consideration or the present will bear any such construction, or tha t
we are at liberty to import into them a provision not to be found there .
I think, at all events, in dealing with a case arising under the Act o f

1875, it is rather to be assumed that our Legislature, having before it the

English mode of procedure and the scheme adopted by the Act of 1869 ,
deemed it fairer to all concerned to leave the creditor to place a value o n
his security, with the option to the assignee to take it, and confined him to
that mode of procedure. The present ease furnishes a good illustration of
the wisdom of such a provision . Securities of this nature fluctuate greatl y
in value . The holder might be quite willing to take what he could the n
realize for the bonds, having a right to rank on the estate for the difference ;
whereas, if the question had been submitted to the creditors, they migh t
have possessed information which rendered it prudent for them to acquire
them with the prospect of an early increase in value . By the sale th e
creditor has placed it out of the power of the assignee to exercise this
option. I think that, upon a proper construction of the Act, persons i n
the position of creditors holding security at the time of the insolvency ,
are bound to make their election, and that if they choose to realize on
their securities they cannot prove on the estate, as they have voluntarily
placed it out of their power to perform the condition on compliance wit h
which they alone become entitled to rank ."
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This reasoning is applicable to the present Winding up Act, COURT OF
APPEA L

and shews that Ormrod having followed his own course coul d
not, nor can he at any future time, rank against the estate for

	

1926

any deficiency . The evidence shews that there is a deficiency, June 14 .

yet, strengthening the suggestion of a definite election on his
mcFARLANn

part he has not attempted to exercise this alleged right . On

	

v.

the contrary, he has pursued

	

., a course disassociated entirely
LONDO

LANCAS
N
HI

x
R.,

	

E

from the liquidation proceedings, unless giving a power o f
attorney to the liquidator brings him within it . IIe might have,
however, selected John Doe as his agent and attorney instea d
of Lockwood. Lockwood, as a matter of fact, accounted direc t
to Ormrod for a portion of the proceeds realized and to hi s
regular Vancouver real estate agents for another portion, then
to better enable him to misappropriate these funds placed th e
balance in the liquidation account . I may add, particularly a s
the learned trial judge does not necessarily rely on Lockwood' s
evidence, that I would disregard it in so far as it deals wit h
the capacity in which he pretended to act . In any event, his
view of the situation would not affect the legal principles
applicable.

It would appear that although Ormrod can not prove agains t
the estate for any deficiency, being no longer a creditor. by
arrangement with the Company he seeks to recover it wholly o r
in part by these proceedings . Bills of costs of solicitor's fee s
filed as exhibits, contain items which seem to s pew that he was
to indemnify the liquidator against costs . This is further con-
firmed by an affidavit filed by the plaintiff Joseph Walte r
McFarland, who succeeded Lockwood as liquidator . IIe i s
endeavouring to realize the deficiency, not from the estate bu t
from the appellant Company .

A further material feature is the right or otherwise of th e
liquidator to redeem . No steps were taken either to value th e
Ormrod securities, or to take an assignment of them . What ,
therefore, is the effect of thus standing by for a period of tw o
years? I think Osler, J .A., correctly states the result in 13e1 1
v . Ross, supra, at p. 40S, when he says :

''The effect of the secured creditor being allowed to retain his securit y
.

	

. . is . in mr opinion, upon the proper construction of the 84th ,

85th and 86th sections [Act of 18751 to make him the owner of it out and

GUARANTEE
& ACCIDEN T

Co. OF
CANADA

MACDONALD ,
J .A .
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out, so that it becomes from thenceforth irredeemable by the assignee o r

the debtor. "

It was suggested at Bar that under section 75 of the Act

Ormrod might file his claim at a later date in the winding-u p

proceedings. We should, I think, neither assume nor fin d

from the course followed, that he intended to do so .

In reference to the construction of the material words of th e

bond, it is, I think, clear that in order to hold the judgment

obtained it must be shewn that Lockwood while liquidator mis-
applied or became liable or accountable for moneys of the Com-
pany or was guilty of breach of trust in relation to the Com-
pany, not simply in respect to one particular creditor (Emden' s

Winding -up of Companies, 8th Ed., p. 260) . If, therefore .
the judgment is in respect to moneys owing to Ormrod standing

outside the liquidation and not in relation to the Company a t

all, it cannot stand. Lockwood was not injuring the Company

in defrauding Ormrod . Counsel for respondent urged that s o
long as Lockwood received moneys as liquidator the appellan t

Company is liable . That may be true, if the Ormrod money s

were received qua liquidator. The suggestion was that even

if Lockwood received moneys belonging to Ormrod and deposite d

them in the liquidator 's account, the Company is thereby mad e

a trustee for Ormrod and the Bonding Company is liable i n

respect to defalcations of these moneys . It would follow tha t

if Lockwood was selected to act as agent for several parties, no t

creditors of the Company, and wrongfully placed these money s

in the liquidator ' s account only to abstract them again for hi s

own use, the Bonding Company would be liable . Such an
obligation was not within the contemplation of the parties, no r

is it within the wording of the bond itself . It was not part of
the liquidator's business in the administration of this estate t o

sell the property of others and place the proceeds in the Com-
pany's account thereby making it a trustee for moneys s o

received .

It was further submitted that the relationship of mortgago r

and mortgagee existed between the Company and Ormrod a t

the date of the winding -up order ; that the mortgagee was not

in possession at that time and that therefore he cannot interfer e

with the title acquired by the liquidator by reason of the wind-

COURT O F
APPEAL

192 6

June 14 .

MCFARLAND
V.

L.( NOON &
1 . .~ t' .~. SIIIRE
lU ARANTEE
A ACCIDEN T

Co . OF
CANAD A

MACDONALD,
J .A.
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ing-up order and his appointment . The true situation depends ,

however, upon the action subsequently taken. The failure to
file a claim, value the security, take an assignment, or redeem,

together with the other incidents referred to, all s pew an elec-

COURT OF
APPEA L
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June 14.

tlon to permit the mortgagee to take his securities in extinguish- 1cFARI.AN D

ment of the debt . It is quite true, that, as disclosed by a letter

	

V.
I.o~n

from Ormrod's agents, Messrs . Richards, Ackroyd & Gall, LANCA
o
ST

v
II

&
R I

dated January 19th, 1918, it is stated that the Company have & Accra
Ll'

an interest in the securities and the suggestion is made that

	

Co . or
C AS AT>_1Lockwood should have a power of attorney to deal with them .

In fact, much of the correspondence suggests that the Ormro d
securities were regarded by all parties as within the liquidation .

A mistaken conception, however, of the position of the partie s
does not alter that position . The provisions of the Winding-up

Act and the scheme there outlined cannot be ignored . Ormrod

cannot be partly within and partly without that scheme. He
apparently was anxious that the Company should bear the cost
of any proceedings to realize on his securities, while at the same
time treating them as his own free from any right on its part
to value them or redeem. In this equivocal position we should MACDONALD,

look to the substance rather than to the form in determining

	

. .T, A

whether or not he must be regarded as having made an election.
The suggestion of counsel for respondent was that a course of
conduct in disposing of the securities was adopted by mutual
consent, having the same effect as if the Act were followed .
Apart from the fact that this is an inference only which I do
not think the evidence supports, I do not understand how whe n
a domestic forum is created by the Act for winding up an estat e
any creditor may ignore it for one purpose and adopt it for
another purpose . It affords a complete code of procedure an d
the liquidator cannot act except within its provisions .

The further ground was urged (and if sound, it would en d
the matter) that Lockwood in fact converted to his own a- e
more than $15,000 apart altogether from the amount • i,! : u
from the proceeds of the Ormrod ecurities . When it is dis-
closed, however, by the auditor's report that the total shortage
was $18,329 .02, and the total withdrawals from the proceed s
of the Ormrod securties is far in excess of the difference between
$15,000 and $18,329 .02, this contention would appear to b e

25
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COURT or. untenable. Further, if a calculation is made on the basis of
APPEAL

the amount realized from the Ormrod securities, viz . ,
1926 $21,266 .43, the result is the same. Mr. Bull compiled figures ,

June 14 . not from the auditor's report but from various sources to sup-

m[c
1 ,A1,~ .N . port his contention . He compiled different items making a

v. total of a little more than $15,000, which he claimed wer e
c

LONDO
N LANc+eimcL aside altogether from the proceeds realized by the sale of the

(ittAlu'‘-N FEE Ormrod securities . I have gone through the figures submitte d
& .ACCIDEN T

	

t`o . of

	

and find that, as I think he conceded, it is necessary to includ e
" -1Q a claim. for interest on the amounts misappropriated to make u p

this sum. The appellant in making payment of the amoun t
admittedly due under the bond, did not allow for interest o n
the defalcations from the different dates the money was taken
by Lockwood . I find it difficult to check the amounts claime d
for interest from the evidence. The witness testifying appar-
ently checked the calculations of others and would not say i f
they were correct . However, I am assuming the amount sug-
gested is correct . No mention, however, of interest is made i n
the auditor 's report setting out the total defalcations and that

II ACDONALD, report was made the basis of an order by \I rt vnv, J ., ordering.

	

J .A .

	

the deposed liquidator to make repayment of $18,329 .02 . That
is the total amount misappropriated without interest . It would
appear to me that the appellant was justified in dealing wit h
the situation on that basis and should not now be confronte d
with a claim for interest . Under section 123 of the Act th e
judge might have provided for repayment with interest of th e
amount wrongfully withdrawn, but although the right wa s
reserved to make a. further application no such application wa s
made. Interest was apparently ignored and the appellant wa s

justified in so regarding it . I would not therefore give effec t
to the contention of counsel for the respondent on this point .
The amount for which judgment was obtained represents moneys
secured from the sale of the Ormrod securities .

I would allow the appeal .

Appeal allowed. Jfacdonald,

	

sseling .

Solicitors for appellant : I'allullo c[=, Tobin .

Solicitors for respondent : 11:alsI,, JlcTi o.. d Ilousser• .
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1\IcFETRIDGE v. CAXAD)IAX PACIFIC RAILWAY
C'OIIPAXY .AND SPOKANE IXTERNATIOXAL

RAILWAY COMPANY .

COURT OF'
APPEA L

192 6

June 1 .
Dai ayes—Segliycnee—Passenger on railway—Ran down in railway yard—

Jury's findings—Whether inciter or ties a r

		

MCFETRrnor;

v.
The plaintiff who vas a 1 a,senger on a train of the defendant Company CANADIA N

intended to change if o , for Nelson at the Yahk station . His train Z AOFrie

RY . Co .
did not go to ti stet am at Yahk but stopped in the yard . He was

deaf and, misconstruing instructions, was late in getting off th e

train and missed his Nelson connection . When he got off he walked

through the yard to the station where he was told that he should pro-

ceed back of the station to reach a hotel, but instead of going a s

directed he again proceeded through the railway yard towards the spo t

where he got oft the train and on the way was struck by a car from

behind. The jury found the defendant negligent and that the negli-

gence consisted in failur e of proper transfer at R.R. Station, Yahk ,

and after finding there was no contributory negligence gave an affirm-

ative answer to the question "If the plaintiff was guilty of contribu-

tory negligence could the defendant by the exercise of reasonable car e

immediately before the accident have avoided the accident?" Judg-

ment was given for the plaintiff on the jury's findings .

Held, on appeal, reversing the decision of MACDONALD, J. (MACDONALD ,

C.J .A . concluding that he would dismiss the action) that the jury' s

answers to questions failed to make their meaning clear and ther e
should be a new trial .

A PPEAL by defendant from the decision of M tcnoNnnn, ,I .
of the 7th of January, 1926 (reported 36 Ii .( 314) in an action
for damages owing to the negligence of the defendant Company .
The plaintiff was travelling on the railway from Spokane intend-
ing' to go to Nelson. When the train arrived at Yahk he had
to change cars and there evidently being another train at th e
station his train stopped before getting to the station . Being Statement

a deaf man he misconstrued information anti was slow insetting
off the train . lie got out and. walked to the west end of th e
statical platform when he was told the Nelson train was gon e
and as there was no train until the next day he should. go to a
hotel . He was told the direction in which the hotel could . be
found, and he then. (instead of going back from the platform
on the regular path) went on the track again and walked towards
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COURT OF where he got off the train. When he reached the point about
APPEAL

1926

	

he was struck by a train that was backing up from behind him.
June 1 . He was injured and claimed damages . The jury answered

where he got off the train (about 60 yards west of the platform )

MVICFETRIDGE questions as follow :
v .

	

" (1) Was the defendant the Canadian Pacific Railway Company guilt y
CANADIAN of negligence? Yes .

PACIFIC
RI% Co

	

"(2) If so, then in what did it consist? Failure of proper transfer at

R .R. Station, Yahk.

" (3) Was the plaintiff guilty of contributory negligence? No .

"(4) If so, then in what did it consist? [No answer .

"(5) If the plaintiff was guilty of contributory negligence could th e

Statement defendant through its employees, by the exercise of reasonable care an d
caution immediately before the accident, have avoided such accident? Yes .

" (6) Damages? One thousand, five hundred dollars plus hospital and

doctor's fees, and incidental expenses in connection with the accident ."

Judgment was given for the plaintiff on the verdict .

The appeal was argued at Vancouver on the 18th and 19th o f
March, 1926, before MACDONALD, C .J.A., MARTIN, GALLIHER,

MCPHILLIrs and MACDONALD, JJ.A .

McMullen, for appellant : The learned judge below said he
was an invitee, but instead of going back from the station to the
hotel he went along the track . He is an invitee only where it is
reasonable for him to go. When he was on the platform he had
no business to go on the track again : see Walker v . The Mid-

land Railway Company (1886), 2 T.L.R. 450 ; Westenfelde r

v. Hobbs Manufacturing Co . Ltd . (1925), 57 O.L.R. 31 ; Walsh

v . International Bridge and Terminal Co . (1918), 44 O.L.R .
117 ; The Grand Trunk Railway Company v. Anderson (1898) ,

Argument 28 S.C.R. 541 at p. 550 ; Nightingale v . Union Colliery Co .
(1903), 9 B.C. 453 . He was a trespasser or mere licensee an d
there at his own risk . As to the distinction between a railwa y
company's premises and private premises see Norman v. Grea t

Western Railway (1915), 1 K.I3. 584 ; Phillips v . The Gran d

Trunk Railway of Canada (1901), 1 C .R.C . 399 ; Linnell v.

Reid (1923), 32 B .C. 87 ; (1923), S.C.R. 594 ; Grand Trunk

Rway. Co. v . McKay (1903), 34 S .C.R. 81 ; Grand Trunk Rail -

way v . McAlpine (1913), A .C. 838 at p. 844. Even on the
finding of the jury judgment should have been entered for the
defendant Company.
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A . Alexander (W. C. Ross, with him), for respondent The COURT O F
APPEAL

train in which plaintiff was travelling stopped before it
got to the station and he was asked to get off.

	

He did

	

192 6

so and walked to the platform where he was told his June 1 .

train had gone and as there was no train until the next
MCr ET$IDG E

day he should go to the hotel. He naturally walked back

	

v .
CA_NADI A

PACIFIC
iY . Co .

the way he came. In these circumstances he was an invitee.
The judgment is in accordance with the jury's finding :
see Dunphy v . B.C. Electric Ry . Co. (1919), 3 W.D.R. 1076 ;
Moore v . The Connecticut Mutual Life Ins . Co. of Hartford
(1879), 6 S.C.R. 634 ; Dart v. Toronto R. Co. (1912), 8
D.L.R . 121 ; Mitchell v . Rat Portage Lumber Co ., Ltd . (1911), Argumen t
1 W.W.R. 78 ; Scott v. B.C. Milling Co . (1894), 3 B.C. 22 1
at p. 254 and on appeal (1895), 24 S.C.R. 702 ; Wabash Rail -
way Co. v. Follicle (1920), 60 S .C.R. 375 at p. 384 ; Nightin-
gale v. Union Colliery Co . (1901), 8 B.C. 134 ; Rayfield v . B.C .

%' c l rr 'c Ry. Co . (1910), 15 B .C . 361.
c_ iullen, in reply, referred to Andreas v . Canadian Pacific

Ry. Co. (1905), 37 S .C.R. 1 .
Cur . adv. volt .

1st June, 1926 .

MACDONALD, C .J.A . : The plaintiff was travelling from
Spokane to Roseland on a through ticket . Ifc was obliged t o
change trains at Yahk, and by a misunderstanding of hi s
instructions he missed connection and was left on the statio n
platform. Ile was there directed by strangers to a hotel, th e
direction indicated being practically parallel with the railwa y
tracks . He walked on these tracks for a short distance and wa s
there struck and injured by cars which were being shunted i n
the railway yard . The particulars in the statement of claim mAC .J.A . a ,

C .J.A .
allege, inter alia, these grounds of negligence on defendant ' s
part : failure to make proper provision for the safe transferring
of passengers from one train to the other ; failure to give proper
instructions to the plaintiff so as to enable him to safely make
the transfer ; and breach of a rule of the defendant Company
No. 102 of General Train and Interlocking Rules, which read s
as follows :

"When cars are pushed by an en!ine . . . n flagman must take a
conspicuous position in front of the leading ear ."



390

	

BRITISH COLUMBI!1 REPORTS .

	

[Von .

wusT OF There are qualifications of this rule which I do not quote sinc e
APPEA L

1926

	

The defendants having offered no evidence in defence, th e
June 1 . jury found in answer to questions 1, 2, and 3, that defendan t

ti1C1'ETRIDGE was negligent ; that the negligence consisted of "failure of
v .

	

proper transfer at R .P. Station, Yahk" ; and that plaintiff was
CANADIA N

1'AClfre not guilty of contributory negligence . In answer to the 5th
1̀ ~' . t'o .

	

question, which reads :
If the plaintiff' was guilty of contributory negligence, could the defend -

ant, through its employees by the exercise of reasonable care and caution,
immediately before the accident, have avoided such accident? "

they said, "Yes . "

The statement of claim, infer a.lr;a, alleges two distinct acts o f
negligence of which evidence was given (1) negligence in con-
nection with the transferring of the plaintiff from one train t o
the other, (2) negligence in running the plaintiff down in th e
railway yard .

The verdict on the first ground cannot be supported, since
that negligence was not the proximate cause of the plaintiff' s

MACDONALD, injury as the undisputed evidence clearly shews . That groun d
C .J.A . of complaint should have been withdrawn from the jury, but thi s

was not done. True, the learned trial judge refers to it, in
what I may call, with great respect to him, a vague and incon-
clusive way, but he failed to specifically direct them on the la w
applicable to the facts proven, and this failure probably brough t
about the unsatisfactory verdict .

The second ground of negligence and the evidence in support
of it might have supported a verdict, though it is unnecessar y
in the result to decide this . Eliminating, therefore, answe r
No. 2, can it be said that answer No . 1 may stand ' Number
finds negligence, No. 2 declares such negligence to consist o f
something which cannot in law be the subject of damages . Can
\ o. 1 be enlarged so as to include a finding that defendant wa s

in the shunting operations in the yard

	

I a m
afraid not .

There is no cross-appeal against the charge to he jttry an d
I therefore find it difficult, however much I Iuav think that th e
jury could and very probably would, had the legal position bee n
defined to theta, have found a verdict for the plaintiff base d

I think it clear that they do not apply to the facts of this case .
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upon the occurrence in the railway yard ; the jury, however, did COURT OF
APPEA L

not found their verdict upon that, and I would therefore set i t
aside .

	

1926

We have the power in a proper case, to order a new trial, but June 1 .

here, apart from the absence of a cross-appeal, a difficulty arises McFETRIIUI:

from . the fact that both parties elected to stand upon the verdict .
C'

r .
A~AnIA

On the whole, I am driven to allow the appeal and to order PACIi u

that the action be dismissed, but I trust the defendant Company, l,r . Co .

in the peculiar circumstances of this ease in respect to 'ivhicl i
they themselves are by no means blameless, will not ask for costs IACnoNAI.D ,

either here or in the trial Court . If they should we cannot

	

O .J.A .

refuse them.

1IAr,'rI, J .A . : Being of the opinion that there should be a
new trial I shall say nothing about the evidence, but I do agai n
express my regret that the proper course, so often . laid down by
this and other appellate Courts, was not followed, when i t
became apparent that the answer of the jury to the second ques-
tion was obscure in meaning, viz ., to clear up any doubt by
further reference to the jury with appropriate instructions, i f
necessary : see Ray/leld v . B.C. Electric By. Co . (191.0), 15 B.C . 1I RTIN, J .A.

361 ; Shearer v. Canadian Collieries (Dunsmuir), Limited
(1914), 19 B.C. 277, 282 ; and Dart v. Toronto R . Co .
(1912), 8 D.L.R . 1 .21 . The appeal therefore should be allowe d
with costs in the ordinary way, as the majority of the Cour t
thought best to do in the Pay/field case, supra, in similar cir-
cumstances, and the costs of the former trial should abide th e
result of the new one .

Gal r,m Eii J.A. : If the jury had. not answered question 5 ,

the verdict could. not stand. . It is the answering of this question
that creates the difficulty .

While the learned judge in his charge did not in . specifi c
words charge the jury to disregard for the purposes of thei r
findings, what had taken place up to the time the plaintiff foun d
himself on the station platform and his train gone, yet he di d
point out to then that this evidence wa s
"only of importance, and very slight at that, in shewiug the condition o f

1fi'ain at that particular point . "

And again :

OALLIIIER,
J .A .
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June I .

MCFErxmc E
v.

CANADIA N
PACIFIC
fly . Co .

GALL I F E

MCPIi ILLIPS ,
J .A .
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The situation that existed upon that occasion in the yard is rathe r
foreign to the question of a len s- nger, and it comes back to an individual

who finds himself in a stre .mi , (oiln, at a railway station, when he has a

right to be on the platform seeking overnight a place of resort ."

And again :
"I repeat it again because it seems to me if the plaintili can succeed it

only on the ground that a breach of duty arises under the first portion
of tittle 102, "

and the learned judge's charge is then confined to what
occurred after the plaintiff left the platform to seek a hotel, and
a discussion of rule 102 .
-I should have thought that a jury could have been under n o

misapprehension in view of that charge, and yet apparentl y
they were by their answer to question 2 .

In view of their answers to 1, 2 and 3, it was not necessar y
to answer 5, and yet I feel I should not ignore their answer t o
5 as it seems to be, or may have been, intended by them to be
regarded as original negligence .

It is the uncertainty as to these conflicting answers and as to
what the jury really intended thereby, that induces me to con-
clude that there should be a new trial .

In the present case I see no reason for departing from th e
ordinary rule as to costs.

11cPutr,Lirs T.A. would order a new trial .

.ACDOXALn, .I .A . : I do not agree that the respondent at th e
vas injured, was a trespasser and that a verdict for him ,

1 ,. on proper grounds, could not be sustained . Ile. was an
inv i tee . In such a capacity as laid down in numerous authori -
ties, it is true, as pointed out by Middleton, J ., in Connor v.
Cornell (1925), 57 O.L.R . 35 at p. 37, tha t

MACDONALD,

	

. `TM , li l ility of the occupier is only commensurate with =e

	

nt o f
J.A .

	

the

	

tion . '

I (s nnot agree, however, in the light of all the facts, that th e
respondent did not pursue a reasonable course in attempting t o
leave the appellant's premises to reach the hotel . I think in
doing so he was on a part of the Railway Company's propert y
to which in law he was invited when the injuries were received .
I do not think the principles laid down in Walker v . The Mid-
land Railway Company (1~~5), 3 T.L.R . 450, are applicable



XXX T̀II.] BRITISH COLUMBIA REPORTS .

	

393

to the facts in this case . There the hotel guest was looking for ~ PPEAz

a water-closet at night . Ile entered a service room by mistak e
and fell down a shaft . It was held that prima facie there was

	

192 6

no breach of duty towards the plaintiff as the service room was June 1 .

in a place in which no guest "had any right or legitimate occa OFETRI UGE

-ion to be and into which no guest was expressly or impliedly

	

V .
CA

Invited togo.In the ease at Bar the respondent's character PACnzc

as an invitee was not lost until in the course of his relations as RY .
Co .

a passenger discharged from the Railway Company 's train, he
quitted its premises. It is not enough to suggest that another
and safer° means of egress might be taken when the rout e
adopted a if not equally safe, at least justifiable, under al l
the eirm_ i s ennees . The respondent might reasonably be sup -
posed to be likely to leave the Company's premises in the direc-
tion taken by him in the belief reasonably entertained that h e
had a right to do so. If that is so he is not met with the prin-
ciple laid down in the case referred to. To be within it w e
must find that his method of quitting the premises was unau-
thorized and unreasonable_ I do not think it was either, par-
ticularly in a locality where notwithstanding the outline of aiACnowA r

J .A.
streets which may appear well marked on plans there is n o
definite way of leaving the station so indicated as to catch th e
attention of strangers. We should also keep in mind the fac t
which was known, or ought to be known to the appellant 	 that
the respondent and others passing through Yahk would not b e
well acquainted with the locus . Moreover, if the respondent
was justified in following the course taken by him in goin g

from the place where he alighted up to the station platform t o

make inquiries—and I think that is conceded	 he was equall y

justified in retracing his steps as one part of the way out of th e

1 ailway Company 's premises. We must assume that h e

alighted at a safe place for the discharge of passengers . Ile
was placed in such a position that he might reasonably assum e
it was a proper means of egress. Ile did not cease to be an
invitee when he reached the station platform to make inquiries ;

he would cease to be an invitee only after he quitted the railway
premises in a way not unauthorized nor unreasonable. The
true principle applicable is laid down in Indermaur v. Dames
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MACDONALD,
J.A . It was contended that the rule was not applicable, first on

the ground that it applies only in respect to persons rightly
there, and secondly, that the outline of a Hagman's ditties a s
shown at page 1) of the Book of Rules are not in relation t o
the public, but simply signs for the engines-r 's guidance. On
the first point I think the respondent was rightly there ; on the
second point, while the flagman is required to signal th e
engineer, he should do so if he apprehends danger of runnin g
anyone down should an audible warning be insufficient . The
flagman in the exercise of ordinary care should watch the trac k
to avoid hitting a man in the position of the respondent . Nor
is the appellant assisted by the lack of evidence sheaving tha t
no flagman was on the moving car . In either event the jur y
might find negligence. I may add that Mr. McMullen did no t
rely on the exceptions mentioned in the first paragraph of th e
rule. Mr. Flett, appellant's general superintendent, stated tha t
the rule applied at this point .

There is, however, a serious difficulty due to the answer s
returned by the jury to questions submitted . It would appear

APPEAL
is that the invitee

1926

	

"using reasonable care on his

	

it for his own safety, is entitled to expect

dune 1 .

	

that the occupier shall on his part use reasonable care to prevent damag e
	 from unusual danger, which he knows or ought to know ; and that, where
MCFETEIDOE there is evidence of neglect, the question whether such reasonable care ha s

v.

	

been taken, by notie,' . 1i b(in^_, guarding, or otherwise. and whether there
('ANADIAN

was contributory a li p

	

' in the sufferer, must be determined by a juryPACIFI C
llti . Co.

	

as matter of fact . "

When this pronouncement is considered and applied in th e
light of rule 102, approved by the board of railway commis-
sioners, and reading as follows :

"When cars are pushed by an engine (except when shifting and making
up trains in yards where there are no public highway crossings at rai l

level, or where there are public highway crossings at rail level adequately

protected by gates, or otherwise) a flagman must take a conspicuous posi-
tion on the front of the leading car .

"Whenever in any city, town, or village, cars not headed by an engin e
are passing over or along a highway which is not adequately protected by

gates, or otherwise, at rail level, a man must take a conspicuous positio n
on the foremost car to warn persons on the highway . "

it can readily be understood that a jury might reasonably fin d
a verdict for the respondent .

COURT OF (1866), LIZ . 1 C .P. 274 at p. 288, where it was said the rule
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that the jury did not apply their minds to the real issue. The COURT OF
APPEAL

and.

	

follow : [already set out in statement, I .questions

	

answer s
We should examine the answers in the light of the issues and 192 6

the judge ' s charge to see if the verdict can stand.

	

From the June I .

answer to question (2) read alone, it would appear that the McFETR[DG E

jury thought the appellant negligent in failing to give right

	

v.
information and to properly direct the respondent in changing

CA An
i PACIFIC

trains at Pahl,. The conduct of the railway officials at that RY . Co .

stage, however, did not constitute actionable negligence . It

was not the cause of the accident. The learned trial judge told
the jury that the occurrences prior to the respondent findin g
himself on the station platform wer e
"only of importance and very slight at that, in

showing
the. condition o f

affairs at that particular point . "

Later he refers to rule 102 and directs their attention to the
failure to give warning and to the incidents in connection wit h

respondent's attempt to reach a hotel, including the backing up
of the train and the impact . That is where the breach of duty ,
if any, occurred and it was placed before the jury . The tru e
aspect of the respondent 's case was therefore outlined. for their

MACDONALD ,
consideration . Again, Mr. Ross, counsel for respondent, on

	

J .A .

the motion for non-suit, said :
"I am not contending for a moment that the circumstances leading up

to the period is actionable . "

Ile apparently meant to say "accident" '

	

~ d of "period ."
"THE Cocxr : Suppose all you allege took place, , .nd they didn't have,

in your opinion, or the opinion of Flett, in September this year just as

perfect a. system of transfer of passengers that came from Spokane an d

sought to go west, that has really nothing to do with this case .

"Mr . Ross : Except it is an element [or incident] leading to the fina l

accident . "

The jury therefore should have appreciated the real issue .
But notwithstanding the foregoing incidents, evidence was given
and stressed throughout the trial, touching the failure to prop-

erly transfer the respondent, and the jury were doubtless con -

fused thereby. The Court may look at all the answers t o
ascertain if they are sufficiently intelligible to justify a findin g
of a general verdict, assigning, if one reasonably can, a meanin g
to each answer. The first answer finds general negligence. Can
the answer to the second question be interpreted as a crud e
expression by laymen to indicate failure to take proper precau -
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COURT OF tions at all stages of the transfer or at the point of transfer at
— Yahk ? They speak of "failure of proper transfer," whereas, i t
1926 is clear no transfer was made at all . Reading it literally one

June I . would think that the jury found the transfer was made, but it
iCI r T&IDC=E was an improper or negligent transfer causing damage . For

v.

	

purposes of elucidation the answer to question 5 may be lookedCANADIA N
PACIFIC at. Strictly they should not have answered question 5 in view
RY . Co . of the negative replies to numbers 3 and 4 . But the answer t o

5 may be looked at to show what may have passed in thei r
minds. Part of that question is : "Could the defendant
through its employees by the exercise of reasonable care an d
caution immediately before the accident avoided such accident ? "
The answer is "Yes ." It may be that the jury had in mind the
incidents immediately preceding the moment respondent wa s
hit by the moving car . The word "immediately" arrests atten-
tion. They cannot reasonably be taken as referring to th e
failure to direct the respondent from one train to another . That
incident took place probably ten minutes before. They make
a finding of a negligent act through failure of "employees" to

MACDONALD, exercise care immediately before the accident, and if they ha d
J .A . made that position clear the verdict would be intelligible an d

readily sustainable. I do not think, however, notwithstandin g
the charge, the discussion between Court and counsel, and th e
issues as presented, these answers can be given effect to as a
general verdict in favour of the respondent . It is not as clear
a ease as that of Dunphy v . B.C. Electric Ry. Co . (1919), 3

W.W.R . 1076, where an indefinite answer was given by a jury.
It is true that if the answers mean that the negligence consisted
in lack of care in directing the respondent to change trains and
the jury were properly directed on the other ground of negli-
gence, viz., absence of care in moving backwards, the only
ground upon which the respondent could succeed, then it shoul d
be held that they exonerated the appellant on the latter groun d
and a new trial should not be directed : the judgment should
be set aside (Andreas v . Canadian Pacific Ry . Co. (1905), 3 7

S.C.R. 1 at p. 10) . I cannot think that the jury meant to d o
so. They may have intended to find that the accident wa s
caused in part, at all events, by the negligence of employees of
the Company immediately preceding the accident, but failed to
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make their meaning clear . I think, in view of the confused
state of the answers and the fact that there is a case of action -
able negligence to submit to the jury, free from irrelevant fact s
adduced in evidence, that it should be sent back for a new trial .

New trial ordered, Macdonald, C .J .A., dissenting .

Solicitor for appellant : J . E. McMullen .
Solicitor for respondent : 11'. R . Ross.
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REX v. LEE .

	

MACDONALD,
J .

Criminal law—Habeas cor°pus—Application for—Grounds must be set out . (In Chambers )

The grounds upon which an application for a writ of habeas corpus is

	

192 6
founded must be stated in definite terms either in the notice or in the
affidavit in support .

	

July 20 .

APPLICATION for a writ of habeas corpus . The defendant REX

was convicted by the police magistrate in Victoria for having ZEE

opium in his possession contrary to The Opium and Narcoti c
Drug Act. The application was supported by an affidavit of

statemen t
the defendant stating that he was illegally detained under a
warrant of commitment, a copy of which was made an exhibi t
to the affidavit. Heard by MACDONALD, J. in Chambers a t
Vancouver on the 20th of July, 1926 .

Stuart Henderson, for the application .
Creagh, contra : There is the objection that the grounds on

which the application was based should be set out in the notice
of motion or affidavit in support : see Ilalsbury's Laws of Eng- Argumen t

land, Vol. 10, p. 59, and Forms in Crankshaw's Criminal Code ,
5th Ed.

Henderson, referred to Criminal Rules, 1906, and Crown
Office Rules .

\IACDONALD, J . : The objection is sustained and the applica-
tion is dismissed . In addition to authorities referred to by
counsel see also Chitty's Abridgment Canadian Criminal

Judgment
Cases, p . 454 ; Re Mclfurrer (No. 1) (1907), 18 Can . C.C. 4 1
and Rex v . Mali (1912), 1 D.L.R. 256 .

Application dismissed .
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V .
GRANnY Cox

	

amount to a decision that the party must answer them, but leaves hi m

SOLIDATED

	

at liberty under marginal rule 34S to take any objection to answerin g
MINING,

	

that he sees fit .
SMELTING &
I'o iIa Co . APPLICATION by the defendant for an order for deliver y

Statement of interrogatories . Heard by Murten]v, J . in Chambers a t
Vancouver on the 16th of September, 1926 .

_Mayers, for the application .
Harold B . Robertson, RS .C., contra .

21st September, 1926 .

AfuRn {v, J . : By marginal rule 344, the judge is require d
to consider the interrogatories sought to be delivered when
the application for leave to deliver same is made. By that
rule it is provided that leave shall be given. as to such
only of the interrogatories as shall be considered necessar y
either for disposing fairly of the cause or for saving costs .
The suggestion, therefore, that the application is purely
formal is erroneous and I find on enquiry that no prac-
tice contrary to the rule has been adopted by our Court s
although it probably has happened that when no objection was

Judgment taken the matter of allowing or disallowing any specific inter-
rogatories has been left over to be dealt with under margina l
rule 3=18 . When, however, objection has been taken the ques-
tion of allowing or disallowing specific interrogatories has bee n
dealt with on the application for leave to deliver despite the fac t

than .r a result of marginal rule f objection may. be taken t o

answering inlets]] .;ti Dries ordered to be delivered after suc h

con, i ] (?ration .
That this is the proper practice appears to follow from th e

provisions of marginal rules 4-4 and 348, and from. the .],o] of

Peel' v . Ray (1894), 3 Ch . 282 . The application should there-

fore come on for further hearing .
Order accordingly .

aluliYny, , . ESQI' I .IIALT & \ ANAI IIO RAILWAY CO . v. GRANBY
(In Chambers)

	

CONSOLIDATED

	

IN G, SMELTING &
192E

	

POWER CO .
'ePt . 21 .

Practice liiterroya.tories—Deliri,7i of—Application for leave—Objectio n

EsQulMarT

	

taken Marginal rules 4 tied 348.
& N_1N 1IMO The allowance by a judge of interrogatories to be administered to a part y

R.Y. Co

	

under marginal rule 344(2) even in the face of objection does not
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JANSEN ET UX. v. THE TEX .

Admiralty larr luster of gas-boat—Action for wages—Master's certificat e
—Necessity for _tegrricseenee P .ti .C. 1906, Cap . 113, Secs. 72 96
and 100-Can . Slats . 1912, Cap . 51, Sec. 1 .

MARTIN ,
LO . J .A .

192 6

Sept. 14 .

JANSE N

	

In an

	

action for wages as master of a gas-boat the evidence disclosed that

	

v.
the plaintiff did not "possess a valid. certificate" under section 96 of Tni Te x
the Canada Shipping Act .

Held, that the interpretation of section 72(c) of said Act is wide enough

to cover vessels of this class, said vessel not being within the exception s
mentioned in section 100 of said Act and amendments thereto, but a s
the managing owner of the boat, after he knew that the plaintiff wa s
not certificated, continued to employ him, he elected to waive the dis-

qualification and the plaintiff is entitled to judgment .

ACTIO\ by the master of a boat and his wife. for wages. The
facts are set out in the reasons for judgment . Tried by 1IAwrix, Statement

Lo. J.A. at Vancouver on the 8th of September, 1936 .

Woodworth, for plaintiffs.
nn, for defendant .

14th September, 1926 .

MARTIN, Lo. J.A . : This is an action for wages, the male
plaintiff claiming $668 as master and his wife $161 .33 as cook
on the defendant ship which is a gas-boat of the reg i s tered gros s
tonnage of 21...02 tons, and used chiefly in towing barges .

The matter was fully gone into and much of the evidence i s
of a conflicting nature and the only point of general importanc e
is the submission advanced by plaintiffs' counsel that it was no t
necessary for a ship of this kind, not being a sailing ship o r
ste,uiiship, to have a master who "possesses a valid certificate "

tinder section 96 of the Canada Shipping Act, Cap . 113, I .S .C .
1 906. It is clear, however, that the interpretation of sectio n
73 (e} is wide enough to cover vessels of this class because i t
declares tha t

"'LinIc s s the context otherwise requires:

	

"(r `

	

mot Iv ship' or 'steamer' includes any ship propelled wholly or i n
or motive power other than sail or oars ."

There being nothing in tht context to exclude this definition

Judgment
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from applying to this vessel, she therefore, not being within th e
exceptions mentioned in section 100 as amended by section 1 ,
Cap. 51, of 1912, should have had a certificated master whic h
the plaintiff was not though he acted in that capacity, and ther e
is not sufficient evidence to establish the charge that he wa s
negligent in the performance of those duties .

The owners allege that he represented himself to be a duly -
certified master at the time his services were engaged at $4 pe r

day and his keep, and the view I take of what happened at that
time is that he did express himself in such a way that the

managing owner, Ragan, did derive that impression, but I als o
find that shortly thereafter when Ragan clearly understood th e

true position he elected to waive the disqualification and the sai d

plaintiff continued in his employment without objection till h e
received sufficient notice upon New Year's day that his active
engagement would forthwith terminate, pending an improve-
ment in the owner's business affairs, but that he and his wif e
could remain on the vessel at their own charges in the meantim e
therefore he is not entitled to wages after the 2nd of January .

I allow the owners' set-off according to their statement, les s

$5, thus leaving it to stand at $122 .

As to the wife's claim as a cook, I find that it has not been

established, because not only is the direct evidence in support

of it unsatisfactory, but having regard to all the circumstance s
of the case the account of the matter given by the owners i s

more in accord with the probabilities .
There will be judgment in pursuance of these findings with

costs for the master, the claim of the wife being dismissed with

costs .
The costs of the motion to reopen the judgment will go to th e

defendants : while it is true that the motion was irregularly

made in Chambers yet no objection was taken to it on tha t

account and the irregularity was cured when it was, at its con-
clusion, transferred into Court for formal adjudication .

Judgment for plaintiffs in part .
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THE HOME BANK OF CANADA v . SULLIVAN .

Banks and banking—Deposit of cheques—Closing doors of bank-Stoppin g
payment of cheque—Claim as set-off—Holder in due course .

defendant gave H . & Co. certain bonds and securities for which he
v .

received H . & Co .'s cheque for $17,373 .71 drawn on The Home Bank of SULLIVA N
Canada . At about 2 :20 p .m. on the same day H. &. Co. sold th e

defendant certain bonds and received a cheque from him drawn on th e

Standard Bank of Canada for $10,657 .70 . The defendant then went
to the Standard Bank of Canada to deposit his day's receipts when he

was told that the cheque on The Home Bank of Canada could not b e

accepted as the bank had closed its doors . The defendant then stopped

payment on the cheque for $10,657 .70 . The Home Bank of Canada as

holders in due course recovered judgment for the amount of th e
cheque.

Held, on appeal, affirming the decision of GaEooav, J . that the contract

between It . & Co. and the defendant remained good notwithstanding

that the cheque given by the defendant was countermanded in conse-

quence of the discovery of insolvency of The Home Bank of Canada .

By deposit of the cheque The Home Bank of Canada became the holder

in due course and was entitled to enforce payment .

APPEAL by defendant from the decision of Gn mouv, ,J . of
the 0th of October, 1925, in an action for $10,6~9 .45 principa l
and interest on a cheque for $10,657 .70 dated the 17th o f
August, 1923, draw-n by the defendant on the Standard Bank
of Canada payable to Harris & Company and endorsed by
Harris & Company. The facts are that the Home Bank close d
its doors at the head office in Toronto on the 1 7th of August ,
1923, at 2 :55 p .m. which would be four hours ahead of Van- Statemen t

couver and in Vancouver would be 10 :55 a .m. on the same day .
Shortly after 10 :55 on that day the defendant Sullivan entered
into negotiations with Harris & Company and the defendan t
gave Harris & Company certain bonds and securities of th e
value of $17,373.71 in consideration for which he received a
cheque of Harris & Company drawn on the Home Bank fo r
$17,373 .71. This transaction was carried out for the Hom e
Bank and on delivery to Harris & Company the securities wer e

26

COURT OF
APPEAL

192 6

June 1 .

	

The home Bank of Canada closed its doors at head office in Toronto at 	

2 :55 p .m . on the 17th of August, 1923, which by Standard Time would THE HOM E

	

be 10 :55 a.m. in Vancouver . Shortly after 10 :55 in Vancouver

	

BAN K
OF CANADA
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then delivered to the Home Bank . At about 2 :20 p .m. in the
afternoon, Harris went to Sullivan and sold him certain bond s
for which Sullivan gave Harris & Company a cheque drawn o n
the Standard Bank for $10,657.70. Sullivan then went to th e
Standard Bank to make a deposit of about $35,000, whic h
inc l uded Harris & Company's cheque for $17,373 .71, but he

zl- then advised that Harris & Company's cheque could not b e
accepted (being drawn on the Home Bank) because the Hom e
I>nuk had closed its doors that afternoon . On receipt of thi s
information Sullivan stopped payment of his cheque for
$10,657 .70 given shortly before to Ilarris & Company. The
Home Bank now sues on the cheque and Sullivan contends he i s
entitled to a set-off as against his bonds that were left in th e
Home Bank by Harris. Judgment for the plaintiff .

The appeal was argued at Vancouver on the 12th and 15t h
of March, 1926, before MACDONALD, C .J.A., _MAIITIN, GAL-

LIIIER, MCPIIILLIPS and MACDONALD, JJ.A .

J . A . Machines, for appellant : The two transactions took
place in fact after the Bank had closed its doors at head office .
The Bank took Sullivan 's bonds fraudulently and without con-

sideration . On the question of set-off and counterclaim se e
Annual Practice, 1924, p. 343, marginal rule 199. As to when

an insolvent bank. has no right to accept cheques see Cyc ., Vol ..

5, p. 493 ; A. & E. Encycl . of L, 2nd Ed., Vol. 3, pp . 805 and .

$47 ; Gaden v . Newfoundland Savings Bank (1899), A.C. 281 ;

R . Central Bank and Wells (1888), 1.5 Ont . 611. A.s to the
Argument

effect of the action of the local officials of the Bank after the

head. office had closed its doors see "White v . Royal Bank o f

Canada (1923), 53 O.L.R. 543 at p . 548. The Bank did no t
become holders in due course either of the cheque or of th e
bonds . It was a payment of an obligation of the Bank after i t
had. been suspended . When suspension occurs any unauthorize d

payment immediately becomes illegal : see Halsbury's Laws o f

England, Vol . 7, v . 402, pal . 833 ; Davidson v . Fraser (1.896) ,

23 A.R. 439 ; (1897), 28 S .C.R. 272 ; Raphael v . The Bank

of England (1855), 25 UJ., C .P. 33 ; Talarn v . 11aslar (1889) ,

23 Q . .B . I ) . 345. As to the bonds, the morning transaction wa s

void on account of the mutual mistake as to the solvency of the

402
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Bank : see Leake on Contracts, 7th Ed ., pp . 229 and 230 . The COURT OF
APPEAL

title to the bonds had not passed as the contract was void : see
Richardson v . Neu' Orleans Coffee Co . (1900), 102 Fed. 785 .

	

192 6

The Bank is wound up by the Court and the Court should not June 1 .

rob one customer for the benefit of another : see .Ex paste James. THE Hoil E
In re Condon (1 c 74), 9 Chy. App . 609 ; Ex parte Sho moods. BAN K

OF CANAD A
In re Carnac (1885), 16 Q.B.D. 308 at p. 311 ; It i Tyler.
Ex parte Official Recei.ver°(1907), 1 I .B . 865 ; In re Thcllusson . SUriL .~

Ex paste Abdy (1919), 2 ICE . 735 ; In re Opera, Limited
(1891), 2 Ch. 154 ; (iiraldi v. La Banque Jacques-Carrie r
(1883), 9 S.C.R. 597 . The Bank was not a holder in due
course of either cheque or bonds .

Reid, I .C ., for respondent : The right of set-off is not an Argument

equity . That we are not entitled to take a higher position tha n
Harris see Whitehead v. Walker (1842), 10 M. & W. 696 ;
Oulds v. Harrison (1854), 10 Ex . 572 . There is no set-off for
Sullivan of any nature, the transactions were distinct. As to
the branches continuing business after the head office closes see
Brunelle v. Ostiguy (1911), 21 One. K.B . 302 at p. 308 ; In re
Wigzell. Ex parte Hart (1921), 2 K.B . 835 ; In r-e Home
Bank of Canada (1924), 4 C.B.R . 609 .

llaclnnes, replied .

Cur. adv. cull .

1st June, 1926 .

MACDONALD, C .J.1. : The appellant says that Harris and.
Sullivan, two Vancouver brokers, entered into a mutual con-
tract of purchase and sale of stocks or bonds on the day tha t
the Rome Bank suspended. payments at its head . office in
Toronto. IIe contends that notwithstanding that the officials
of the Vancouver branch and Harris and Sullivan had no notic e
of this until after the transactions between them had taken MACDONALD ,
place, nevertheless, these transactions were affected by the said .

	

c.s .A .

suspension though the good faith of the. parties has not been
successfully impugned. IIe invokes the rule of law that a con -
tract made in the mistaken belief of both parties, that th e
subject-matter of it is en csse is void . But this rule has n o
application to the facts of the present case . The insolvency o f
the Roane Bank was a mere incident affecting payments under
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COURT OF the contract and did not touch the substance of the contract a tAPPEAL
all. The contract between Harris and Sullivan remained goo d

1926 notwithstanding that the cheque given by Sullivan was counter -
June 1 . manded in consequence of the discovery of the insolvency of th e

THE HOME
Home Bank. By the deposit of the cheque to meet the ens -

BANK

	

tower's overdraft and its application thereto the responden t
or CANAD A

v

	

became the holder in due course and entitled to enforce it..
SULLIVAN Akrokerri (Atlantic) Mines, Limited v . Economic Bank (1904) ,

2 H.B. 465. Moreover, the Bank took it free from all equitie s

MACnoNALD, existing between Harris and Sullivan .
C.J.A .

		

In my opinion the judgment appealed from should b e
affirmed .

MARTIN, J .A . la. RTIN, J.A . : I would dismiss the appeal .

GALLIIIEII, J.A . : Much as I would feel inclined to come t o
the assistance of the defendant in the unfortunate position in
which he finds himself, owing to the failure of the Home Bank ,
and give effect to the able argument of Mr . Maclnnes, I find
myself unable to do so, either upon the evidence or the law a s
I interpret it .

My view is that any business transacted in the Vancouver
branch of the Bank in the ordinary and usual way up to th e
time the officials received notice of the insolvency, must be hel d
to be binding on all parties . Otherwise, confusion would ensue
and there would be no certainty in such business transactions .

The evidence satisfies me that Harris bought the bonds i n
question for himself and sold them to the Bank and that thes e
transactions and the deposit of the $10,657 .70 cheque were all
completed in the Bank before second clearing house time arrive d
at one o'clock, and before the Bank officials had any notice o f
insolvency .

I am in agreement with the conclusions reached by m y
brother MACDONALD for the reasons given by him .

MCPIIILLIPS, J.A. : I would dismiss the appeal .

MACDONALD, J .A . : This is an appeal from the judgment of
MACDONALD, GREGORY, J. in favour of the respondent Bank for $11,796.06 ,

J .A .
on a cheque for $10,657 .70, dated August 17th, 1923, drawn b y

GALLIHER,
J .A .

MCPHILLIPS ,
J .A .
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appellant Sullivan on the Standard Bank of Canada, payable t o
Harris & Company and endorsed by it to the respondent . The
cheque was given for bonds purchased from Harris & Company
by Sullivan. The appellant counterclaimed for the return o f
certain other Victory bonds of the market value of $17,373 .71 ,
or for their value, delivered to the Bank by Harris & Company ,
who received them on the 17th of August, 1923, from th e
appellant, giving therefor a cheque on the respondent Bank in
payment . On the same day the Bank suspended payment an d
this cheque was not paid . About $G,000 of these bonds wer e
in the possession of the Bank when this action was launched .
The counterclaim was dismissed and the appeal is from th e
whole judgment .

So far as the cheque sued upon is concerned, the appellan t
received full value for it in bonds duly delivered . He suffered
by the sale to Harris & Company of the other block of Victory
bonds for which he received a worthless cheque .

The appellant contends that the respondent was not a holder
in due course of the cheque sued upon and that it was not take n
in good faith, for the reason that it was carrying on busines s
with knowledge of insolvency. The evidence accepted by the
learned trial judge chews that the cheque was received an d
credited prior to the receipt in Vancouver of notice of suspension
of the respondent Bank. On the counterclaim it was submitte d
that the transaction by which appellant parted with the bonds
later transferred to the Bank was void on the ground of mutua l
mistake as neither of the parties concerned knew of the Bank' s
insolvency and were trading on the basis that cheques would be
duly honoured .

I accept the evidence that for some time prior to the 17th of
August the Bank was in an insolvent condition but not to the
knowledge of the local officers of the Bank in Vancouver . Does
that fact constitute fraud against the public and this appellan t
which would vitiate the entire transaction resulting in th e
exchange of cheques and the transfer of bonds ? I do not think
so. Counsel for appellant endeavoured to chew that at the
actual time of suspension in Toronto, the cheque sued on wa s
not deposited and that the Bank was a creditor of Harris &
Company by way of a large overdraft of over $30,000 until
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COURT OF' 2.20 or 2.30, when he covered it by a large deposit which
APPEAL

included the cheque in question . In any event, the cheque was
1926

	

deposited before receipt of notice of suspension .
Time 1 .

	

If Harris & Company had not transferred the cheque sued on

1'nEHocE
and brought action against Sullivan they might be met with a

RANK

	

defence by way of set-off in respect to the $1 7,000 worth of
of CANADA

v,

	

bonds IIarris & Company received, for which they gave Sulliva n

sun' IVAN a cheque on the home Bank, which was dishonoured . We are

not concerned, however, with equities as between Harris & Com-
pany and the appellant . The dealings between the responden t

Bank and Harris & Company were entirely independent of th e

original transaction. The Bank received the cheque in question

with others, to cover Harris & Company's indebtedness to it .
Further, a right of set-off is not a defence against a subsequen t

holder. So far as the Bank is concerned any equities existin g
between Ilarris & Company and the appellant is an entirel y
collateral matter to which they were strangers . Even if the

Bank had notice—which it had not	 of the existence of a righ t

of set-off, it would make no difference unless with notice there
A,ACDO~ALD, was such acquiescence as would amount to proof of an agree-

ment to permit a set-off . Whitehead v . Walker (1842), 1. 0
AT . & \' . 696 .

So far as the counterclaim is concerned, in respect to th e

bonds they were purchased by the Bank and cannot be recovere d

at the suit of the appellant who was not a party to the trans -
action .

The question remains as to whether the whole transaction wa s

vitiated by fraud or avoided by mutual mistake by reason of the

insolvency of the Bank. Certainly, until the head office of th e

Bank closed its doors in Toronto no such claim could be made .
Nor do I think the transactions taking place during the interva l

of time required for notification of suspension to the outlying

branches can be impeached . The officials of the local branch

must have actual. notice and naturally transact bt siness unti l

notice arrives . To hold otherwise aught caul grn ;it(r injury ,

even to the party complaining in respect to cheguc- paid in the

meantime. Nor can the principle laid down in Ea p trio James

(1874), 9 Chy. App. 609, and frequently followed that a Cour t
of Chancery will not allow its officers--a trustee in bankruptcy
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—to retain moneys for distribution to the general creditors ,
where it would be contrary to fair dealing to do so, a principl e
not confined to moneys paid under a mistake of law but o f
general application, be regarded as appropriate to the facts o f
this case .

I would dismiss the appeal .
Appeal dismissed .

Solicitors for appellant : Machines di Arnold .

Solicitors for respondent : Reid, Wallbridge, Douglas di
(i bson .

CUDWORTH v . EDDY .

Real estate—Sale of—_lgent—Courrnission—Iieeuee—Tiirre when crus e

action arose—R_S .B .C. 19 :21x, Cap .53, See. 110 ; Cap . 1¢3, Sex. 21 .

On the 1st of September, 1924, the defendant employed the plaintiff a s

agent to find a purchaser for his ranch . She immediately proceeded

to negotiate with a prospective purchaser but did not obtain a rea l
estate agent's licence until the 16th of September . The purchase r

assented verbally to purchase at the price stipulated on the 20th o f

September and the purchase was finally completed on the 27th . Sec-

tion 21 of the Real-estate Agents' Licensing Act provides that "n o
person shall . . . . maintain any action . . . . for the collectio n
of compensation . . . [unless) duly licensed . . . . at the tim e

the alleged cause of action arose." It was held by the trial judge tha t
the plaintiff had (lone all she was required to do to earn her commis-

sion before she obtained a. licence and section 21 aforesaid was a ba r
to hn . r

Held, on iih , ,c, I, v ersing the decision of BRows, Co . J ., that the right o f
action aro when the sale was completed . It was not completed in
a binding fashion until the 27th of September and not even assented

to verbally until the 20th, four days after she had obtained a licence .
She had therefore a. right of action for her commission .

field, further, when the defendant asks for and obtains a non-suit and
afterwards it is found on appeal that the plaintiff has made out a case ,

it is not usual to grant a new trial, and as it is apparent that the onl y
defence is the alleged want of licence, the plaintiff should have judg-

ment for her commission .
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PPEAL by plaintiff from the decision of BnowN, Co. J. of

1926

	

the 3rd of March, 1926, granting a non-suit in an action to

June 10 .
recover $500 that the defendant agreed to pay as commissio n
for procuring a purchaser for defendant's ranch of 610 acre s

CUnwoRT" situate about one and one-half miles east of Dridesville for th e
v .

EDDY sum of $15,000. The plaintiff was so employed on or abou t
the 1st of September, 1924. One B. C. IIunter agreed to
purchase at the price stipulated on the 20th of September an d

the transaction was closed on the 27th of September . A real-
estate agent's and salesman's licence was issued to the plaintiff
on the 16th of September, 1924, pursuant to the Real-estat e

Statement Agents' Licensing Act. It was held by the trial judge that the
plaintiff had done all she was required to do in relation to find-
ing a purchaser before the 13th of September and as she had n o
licence until the 16th of the same month, section 21 of th e
Real-estate Agents' Licensing Act was a bar to her action .

The appeal was argued at Victoria on the 10th of June, 1926 ,
before tIACDONALD, C .J.A., GALLTIIEn, McPTTrLLTPS and
MAeDe Ar .D, JJ .A .

II . Tl' . R. Moore, for appellant : The question turns on its
interpretation of section 21 of the Real-estate Agents' Licensing
Act. Did she have a licence when the cause of action arose ?
My submission is that it arose when the transaction between th e
purchaser and the agent was completed and he did not decid e
to buy at the price stipulated until the 20th of September, and

she had obtained her licence on the 16th of that month. If

we are right in this we are entitled to judgment for the amoun t

Argument
claimed. In such cases a new trial is not ordered ; the defend -
ant stands or falls on his motion for non-suit .

E. J . Lucas, for respondent : IIer work as an agent was com-
pleted on the 13th of September, three days before she pur-
chased a licence . We submit that section 21 of the Ac t
precludes her from obtaining any commission. Under section
110 of the County Courts Act the Court can order a new trial .

In any ease we are entitled to this as no defence was put in .

.Moore, replied .
MACDONALD ,

O.J .A . \IACDONALD, C.J .A . : I would allow the appeal on the ques-
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tion of the necessity for a licence in this case . But the plaintiff cO

P
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R of
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TT
L

was non-suited, and the respondent's submission is that another

	

--
issue was raised by the pleadings which would, if proven, con-

	

192 6

stitute a good defence to the action .

	

June 10 .

The Act, section 21, enacts that :

	

CIrowoxTll
`"No person shall bring or maintain any action in any Court for the

	

v .
collection of compensation for any act or expenditure done or incurred by

	

EDD Y

him as a real-estate agent or real-estate salesman in respect of the negotia-

tion of any sale, exchange, purchase, lease, or rental of real-estate, or i n
respect of the negotiation of any loan on real-estate, without alleging an d

proving that he was duly licensed under this Act as a real-estate agent o r

real-estate salesman, as the case may be, at the time the alleged cause o f
action arose."

My construction of that section is that at the time the caus e
of action arose he must shew that he was a licensed real-estate
agent or salesman. And I find this, that the right of actio n
arose when the sale was completed, and not before . And that
might be when the agreement was finally entered into, bindin g
upon both parties, or it might be when the agent had produce d
a purchaser ready, able and willing to purchase, and th e
defendant, the principal, had unwarrantably refused to accep t
the purchaser . In this case the sale was not completed in a ''' IACnoxALD,

C .J .A .
binding fashion by writing until the 27th, it was not even
assented to verbally before the 20th, and on the 16th, four days
prior thereto, this agent had obtained her licence . It is clear
to me that she was a licensed real-estate agent or sales -
woman at the time the cause of action arose . Should a ne w
trial be ordered ? In the Supreme Court a non-suit is a
judgment on the merits . When a defendant asks for and get s
a non-suit in the County Court or judgment in the Supreme
Court on the ground that the plaintiff has failed to make out a
ease and this is reversed, a new trial is not generally ordered .
It is as if he had said, "I do not want this trial to go an y
further, I. am prepared to stand on the failure of the plaintiff
to make out his case." Then if it is afterwards found on
appeal that the plaintiff has made out a ease, the Court o f
Appeal will not usually grant a new trial . It is in the discretion
of the Court to say whether we shall grant a new trial or not .
This is a case in which the discretion of the Court should no t
be exercised in favour of a new trial, since I am convinced that
the only defence was the alleged want of a licence . The
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COURT O F
APPEAL

192 6

June 10 .

CUDWORTII
v .

EDD Y

G ALLIEIER,
J .A .

MCPHILLIPS,

plaintiff should have judgment for the commission . The
appeal is allowed, and judgment ordered to be entered in th e
Court below for the amount of the commission claimed .

GAL LInER, J .A . : I agree that at the important time, namely,
on the 20th, when an outstanding term of the sale, without
which the sale evidently would not have gone through, was con-
sented to, the plaintiff had a licence. I agree that there should
be judgment for the plaintiff.

McPnImnns, J .A . : In my opinion the appeal should succeed .
With great respect to the learned trial judge in the Cour t
below, I think he committed an error in law when he non-suited
the plaintiff on the ground that the absence of the licence wa s

fatal . What is sued for here is the commission upon a sale :
and the commission upon a sale could only be recoverable i n
this way, that a purchaser is produced ready, able and willin g

to purchase. The ability might be proved in some other way ,
but the willingness to purchase must be established . And the

best, and the only way to my mind that it could be established ,
would be to have the purchaser complete by executing the neces-
sary agreement to purchase. Of course if it were a case o f
this kind that the commission agent produced a person, able ,
ready and willing to complete, and then that purchaser i s
refused by the principal a cause of action would arise by reaso n
of that wrongful refusal . The cause of action which th e
plaintiff sues for did not arise and was not complete until th e
sale was effected . A real-estate agent camlot really recove r
his commission on the sale of property until the sale is evidenced ,
that is, evidenced in writing, being in respect of land. But he
can recover if his principal refused to accept his purchaser wh o
is ready, able and willing to complete . And that is well illus-
trated in the case I referred to during the argument of Toulnuin

v . Millar (1887), 58 L .T. 96 where a sale was made and com-
pleted behind the agent's back, and the agent was held entitle d
to his commission . The commission is not earned until the sal e
is made, or the purchaser produced by the agent is wrongfully

refused . Dealing with section 21 of the Act I wish to mak e
this observation that the section as drawn is rather involved ;
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it is difficult to say what it means but it would look to me . tha t

an agent might recover for something antecedent to the sale, bu t

that does not affect the present case. The section reads as

follows : [already set out in the judgment of MACDONALD,

C.J.A . ] .
The present case is ar completed sale and the sale .was made

after the liceiv.a was in the hands of the. plaintiff . Therefore I
cannot see that there is any difficulty whatever in the plaintiff' s

right to the recovery of the commission, it is not a ease for a

new trial . I think, of course, we are proceeding upon discretio n

here, and not laying down a precedent which is binding upon

the Court, to always do this ; but the circumstances of this case

would. seem to warrant the appeal being allowed without any

further directions .

MACDONALD, J .A . : I agree .

Appeal allowed .

Solicitor for appellant : H .

	

R. Moore .

Solicitor for respondent : C . F. R. Pincott .
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June 10 .

CUD W ORT h

v .
EDDY

MCPHILLIPS ,

MACDONALD,

J .A .
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WINLOW v. ROSS AND QUICKSTAD.

Practice—Costs—Action on promissory note—Maker and endorser, defend -
1926

ants—One set of costs only—Word "party" in tariff—To be rea d
June 14 .

	

collectively .

The plaintiff recovered judgment in an action on a promissory note, the

maker and endorser of the note both being defendants . The formal

judgment recited "together with his costs of the action against each

of the defendants to be taxed ." The taxing officer only allowed one set

of costs which was affirmed in the Court below .

Held, on appeal, affirming the decision of GREGORY, J. (MARTIN, J.A . dis-

senting), that although separate defences were pleaded by maker and

endorser there was one cause of action only, that the taxing office r

properly held that the words "any party" in the tariff must be read

collectively and that the plaintiff could recover one set of costs only.

A PPEAL by plaintiff from the order of GREGORY, J. of the
3rd of March, 1926, in an action on two promissory notes of
$1,000 each made by A . R. Ross & Co. in favour of Henry
Quickstad which were endorsed over to the plaintiff . The
action was brought against A . R. Ross trading under the part-
nership name of A . R. Ross & Company, and Harry Quickstad,
and the plaintiff obtained judgment, the order for judgment
dated the 23rd of December, 192rr, reciting "that the plaintiff
do recover against the said defendants the costs of this actio n
forthwith after taxation thereof . " The formal judgment date d
the 1th of January recited that "the plaintiff do recover agains t
the defendants, jointly and severally, the stun of $2,086.81
together with his costs of this action against each of the sai d
defendants to be taxed . "

The taxing officer only allowed one set of costs and on appea l
it was held by GREGORY, J . that only one set of costs should b e
allowed .

The appeal was argued at Vancouver on the 8th of April ,
1926, before MACDONALD, C.J.A ., .111R.TIN, _MCPHILLIPS and
MACDONALD, J J .A.

t1' . S. Lane, for appellant : The new block tariff is in force.

Argument Each defendant had his own counsel throughout the trial an d
their defences were segregated .

41 2

COURT O F
APPEA L

Wixrow
v .

Ross

Statement
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[MACDONALD, C .J.A . : I have never known of an order for
judgment being taken out except under the default rule . The
order for judgment is in substance a judgment. ]

Ross raised several defences. Quickstad withdrew his
defence but appeared on the question of right of indemnity over
against Ross : see Prat v. Hitchcock (1925), 35 B.C. 450 ;
Seton's Judgments and Orders, 7th Ed ., Vol. I., p . 296 .

F. C. Elliott, for respondents : If he were entitled to separate
bills against separate defendants the rule would have said so
and the judgment would have said so .

Lane, in reply : As to the word "party" see Joyce v. Beal l
(1891), 60 L.J., Q.B. 242 at p . 243 .

Cur. adv. volt .

14th June, 1926 .

MACDONALD, C .J.A . : The action was on a promissory note,
against the maker and endorsers . Separate defences were set
up, and the plaintiff in the action now claims that he is entitled
to tax bills of costs against both defendants, and thus escap e
the limitation placed by Appendix X to the amount which may
be taxable by "any party against any other party . "

The appellant submits that Appendix X is ultra vires of the
Rule makers, but this objection is without foundation . His
substantial complaint is, as above, that he is entitled to tax dis-
tinct bills against each defendant. The judgment gives hi m
the costs of the action against the defendants . The defendants
are not complaining of that. There is no question such as that
raised in Hobson v . Sir W. C. Leng Co . (1914), 3 K.B. 1245 MACDONALD,

involved here . The plaintiff was allowed his whole costs, sub-

	

C ..I .A .

jest to the restriction imposed by Appendix X, and the costs
have been taxed as costs following the event, as authorized b y
our statute . There is, therefore, no question of separate issues
in the sense in which they were involved in Hobson v. Sir TV. C .
Lang di Co., supra .

Appendix Z is a new tariff of costs and declares :
"In all actions for liquidated amounts of money, damages, and othe r

actions at common law, and for enforcement of all equitable remedies an d
all proceedings by way of appeal, there shall be taxable the amount se t
out opposite each respective tariff item in the columns hereinafter set out .
That is to say :—"

COURT O F

APPEAL

1926

June 14 .

WINLO W

v .
Ros s

Argument
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COURT OF

	

A list of tariff items is then set out with the amount taxabl e
APPEAL

- in respect to each according to the amount involved in the action .
1926 When the bill is taxed according to this tariff and the amoun t

tune 14 . arrived at, it is reduced to the amount to which it is restricte d

wzvr.otv - by the tariff . If the amount recovered in the action be $3,000 ,

v

	

or under, which is the case here, then the maximum amount o f
Ross

costs which shall be "taxable by any party against any othe r
party" shall not in any event exceed the amount specified, which
in this ease is $ :350. The taxing officer held here that "any
party" must be read collectively and that therefore the plaintiff
could recover $350 only, and not up to $350 against each of th e
defendants . Joyce v . Beall (1891), 60 L.J ., Q.B. 242, was th e
only authority to which we were referred which bears directl y
on the interpretation of the word "party" used in a rule requir-
ing a deposit of £5 to meet the costs of discovery demanded b y
one "party ." Vaughan Williams, J ., Cave, d ., agreeing, hel d
that
"the mere fact that there are more plaintiffs than one, or more defendant s

than one, does not prevent the plaintiffs collectively from being `a party, '

MACDOr nLD,
or the defendants collectively from being `a party' ; nor do I think that th e

C .J.A . fact that the defendants sever their defence prevents the defendants col-

lectively being a party where they are sued jointly in substance as well a s

in form. In order to ascertain whether two actions are being brought, i t

seems to me that you must look at the alleged cause of action . This

seems to me the only case in which the collective plaintiffs and the collec-

tive defendants do not fall within the term `party.'"

That language is equally applicable to this case . This action
is one upon a promissory note, and is against the maker an d
endorser, separate defences were pleaded, but that does not
change the plaintiff 's cause of action, it is one cause only .

This conclusion is not affected by the many eases which i n
England as well as here, have been decided on the question o f
"separate issues ." Any defendant may raise a defence different
from that of his co-defendants, and if he succeed he may b e
entitled to the costs of it to he set off against the plaintiff's costs .
That is a question not inn li ed in this appeal, and is governed
by ,Sfruar m v . Dixon (1 8 "), 22 Q.B.D. 99, and many othe r
cases decided since thm ~ . >

In the ease at Bar, while several defences were set up non e
of them succeeded, and no claim is made by any defendant fo r
costs of separate issues .
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As pointed out in Joyce v. Beall, supra, there may be cases COURT O
F

APPEA L
in which more than one cause of action are joined together, and

	

—

in such cases it may not be proper to read the word "party"

	

192 6

collectively, but this is not that case.

	

June 14 .

A further ground of appeal was taken founded on the fact W INI .O ,,-

that several interlocutory applications were heard in Chambers

	

v .
Ross

and the costs of them were disposed of by the Chamber judge

ordering' them to be paid forthwith, or in any event . These

were costs in "an action" ; interlocutory proceedings are in th e

aciionr but the costs are costs which are not given by the judg -

ment in the action . The tariff, however, does not confine the MACmovALm ,
c .a .A .

limitation to costs given by such judgment but declares tha t
"in all actions" the costs shall be limited as aforesaid.

For these reasons I think that the registrar and the judg e

appealed from were right .
The appeal is dismissed .

MAIr rx, J.A . : This appeal raises a question of the construc-
tion of the following paragraph in Appendix N, Tariff of Costs ,

1925 :
"In all actions in the Supreme Court of British Columbia to which th e

items in Columns 1, 2, and 3 in the above Tariff apply, the maximu m

amount of costs taxable by any party against any other party shall not i n

any event exceed the sums hereinafter set out, that is to say :"

The appropriate tariff therein to this case (the amoun t
involved being under $3,000) is No . 3 :

in all actions or proceedings in the Supreme Court of British Columbi a

which have no' h "n eoncluded by judgment in default of appearance or MARTIN, J .A .

judgment in d, ,hilt of defence . . . . $350 .00 . "

with disburse iHcuts to be added thereto as defined by said Tariff .

It is submitted by the appellant (plaintiff) that in construin g
the expre,-ion "costs taxable by any party against any othe r

party" rr`,ird must be had to the issues upon the record a s

raised b\ 1h e pleadings, and though in this case the genera l

order for costs in the judgment was " that the plaintiff do

recover against the said defendants . . . . the sure of

$2,086.81, together with his costs of this action against each o f

the said defendants to be taxe d " yet because there were separat e
defences by separate solicitors on behalf of the two defendant s
each of said separate defendants must be regarded as being
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COURT OF "against any other party" and therefore the plaintiff wa s
entitled to bring in and tax a separate bill founded on each

June 14 .
taxed, one bill only of $350 as against all defendants in one

\VINLo v common group ; in other words, to put it still clearer, the expres -

Ross

	

sion "any party against any other party" does not mean th e
opposing groups in general in the hostile camps of plaintiff an d
defendant at large, but the particular parties who have by thei r
proper pleadings put themselves in the position of being inde -
pendent adversaries. I say by "proper pleadings" because th e
taxing piaster and the Court will look at the issues raised there -
upon and consider them in the light of the circumstances to see
if the defendants are entitled to sever, and if they are not wil l
regard them as identical and defending jointly by right and i n
substance despite their severance upon the record, as to whic h
view the decisions in England and Canada appear to be uniform :
cf., Stumm v. Dixon (1888), 22 Q.B.D. 99 ; Bagshaw v .
Pimm (1900), P . 148 ; A . G. Spalding v. A . if . Carnage ,
Limited (1914), 2 Ch . 405 ; Conolly v. Dill (1878), 7 Pr. 441 ;

asARTIN,a .a . Petrie v. Guelph Lumber Co . (1885), 10 Pr . 600 ; Melbourne

1926

	

separate defence to the extent of $350 each, and not, as wa s

APPEAL

v. City of Toronto (1890), 13 Pr . 346 ; Thompson v. Didion
(1894), 15 C.L.T. 16 ; and Merchants Bank v. Houston
(1900), 7 B .C. 352, and it is said in Ellingsen v. Det Skan-
dinariske Compani (1919), 2 K.B. 567, that the practice i n
Chancery and at common law is the same. In the Stumm case ,
supra, the King's Bench Division said, per Lord Coleridge, C .J . ,
p. 101 :

"The point we have to decide is, whether, where two defendants hav e

failed on the general cause of action, and are therefore properly liable t o
the general costs, and one defendant has, independently of the other, severe d
in his defence, and been beaten on his separate defence, the costs of thi s
separate defence should be taxed against him alone. It is well established

that if he had succeeded he would be entitled to recover them against th e
plaintiff alone. See fray on Costs, p . 95, and the eases cited . It i s
conceded that if the defendants Dixon & Co. had succeeded on those issue s

they would be entitled to their costs without reference to Knight, who ha s
failed on the general cause of action . It seems to follow by parity o f
reasoning that Dixon & Co ., who have set up a distinct defence on whic h
they have failed, should alone be liable for the costs of that in which the y
failed . It is right in principle, quite just, and borne out by analogy . "

My late brother DRAKE, considered the exact point in Mer-
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chants Bank v. Houston, supra (an apt reference for which I am couwr of
APPEA L

indebted to our senior and most experienced registrar, his son) ,
and as his judgment confirms the view I ventured to express

	

192 6

during the argument and, as a concise statement of the practice, June 14 .

cannot be improved upon I quote it in full :

	

wmvro w
"The defendants separated in their defence . The judgment was for the

	

v.

plaintiff against all the defendants . The question now comes up on taxa-

	

Ros s

tion of costs whether each defendant is liable for the whole of the cost s

incurred, or whether they have to be segregated in respect of the specia l

costs occasioned by the act of each . I think the plaintiff is entitled to

his costs of action against the defendants jointly, and that each defendan t

is liable separately for the costs occasioned by his defence, and that on e

defendant is not liable for costs solely occasioned by the other . The case
of Stumm N . Dixon (18881, 22 Q .B .D . 99, is entirely applicable . "

In the case before us it is conceded that the defences wer e
properly severed ; and I observe that not only do they set u p
distinct defences against the plaintiff but one defendant, Ross ,
also sets up "fraudulent scheme concocted by the plaintiff an d
the defendant Quickstad to obtain money from the defendant
Ross without consideration ." Surely it is "right in principle
and quite just" as Lord Coleridge put it, that the costs of thes e
separate defences should be taxed against him alone who sets 3LARTmN, a .A .

them up, and, in my opinion, it follows that, as these ar e
separate adversaries upon separate issues upon the record, th e
language in the tariff must be read in that light and "any party
against any other party" taken, in such circumstances, to mea n
those adversaries who are properly severed and therefore
"against" one another upon that record ; and it further follow s
that the $350 limit applies to each of the separate defendant s
and not them both jointly .

As to the costs of the interlocutory proceedings which are b y
the orders therein made directed "to go to such party as ma y
be ordered" under item 7 of Appendix X, the question of thei r
allowance depends upon the amount of their bill, but in any
event if the limit of $350 (or as the case may be) is reached
they cannot increase it : the practical result of this view upon
the basis of separate bills in the present case will depend upo n
the respective taxations .

I have not overlooked the case of Joyce v. Beall (1891), 6 0
L.J ., Q.B. 242, to which we were referred, but it is based o n

27
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the essentially different language of a particular rule in differen t

proceedings, and, after considering it carefully, I am unable t o

obtain any assistance from it either way .
The appeal should, I think, be allowed .

McP1ITLLTPS J.A. would dismiss the appeal .

11ACDO ALD, J.A . : I concur with the Chief Justice.

Appeal dismissed, Martin, J .A. dissenting.

Solicitor for appellant : John R. Green .

Solicitors for respondent Ross : Courtney & Elliott .

Solicitors for respondent Quickstad : Tait & ]Iarchant .

COURT OF SHEEPWASII v . DEER MOUNTAIN LUMBER CO . LTD.
APPEAL

Woodman's lien—Contract to do work—Labourers employed by contractor
1925

	

Liens—Assigoincot—Proof of—P .S.B .C . 1924, Cap . 276 ; Cap. 135 ,

Oct . 13 .

	

Sec. 2(25) .

P. brought action for services in cutting and hauling logs and for enforce-

ment of a woodman's lien filed in respect thereto and S . brought two

actions of the same nature, one for his own services and a second a s

assignee of eleven workmen who had performed a like service . The

defence was that B . was working as a contractor, that S . and the

eleven workmen were employed by him and that there was no proo f

of the assignment to S . The actions were consolidated for trial an d

it was held by the trial judge that with the exception of S .'s claim

on his own behalf the actions to enforce the lien failed but that the

plaintiffs were entitled to judgment for services rendered in the thre e

actions .

II eld, on appeal, reversing the decision of McIxTOSII . Co . J ., that there

was evidence from which it should be inferred that B . was workin g

under a contract with the Company and that the twelve workmen were

employed by him and they had no right of action against the Company .

Per MARTIN . J .A . : As to S .'s claims as assignee of eleven workmen, they

cannot he allowed because of absence of necessary legal proof of the

assignment or of notice thereof which must be strictly proved i f

traversed . The decision in Dempsey v . Burch: (1023), 3 W .W .R . 1007 ,

holding that in actions of this kind for wages the provisions of section

COURT OF
APPEA L

192 6

June 14 .

\INLow
v.

Ros s

.SIIEEPwASu
v.

DEE R
MOUNTAI N

LUMBER CO .
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2 (25) of the Laws Declaratory Act respecting "absolute assignments "

of "any debt or other legal chose in action" do not apply, cannot b e
affirmed .

COURT OF
APPEAI.

192 5

APPEAL by defendant Company from the decision of Oct . 13 .

McIxnosrr, Co. J. of the 7th of May, 1925, in three actions SIIEEPWAS H

for the balance of moneys owing by the said Company for

	

V.
DEE R

services rendered in logging operations, liens having been filed MOUNTAI N

by the plaintiffs for the sums claimed under the Woodmen's
LUMBER Co .

Lien for Wages Act . The first action was brought by \V . D .
Sheepwash for $191 .67 for his own services, the second b y
W. D. Sheepwash for $623 .79, as assignee of eleven workmen
for wages earned by them, and a third by Abraham A. Dougan
for $287.50 for services rendered by him as a logger . The
actions were consolidated by consent and tried together . The
defence was that the Company had contracted with Dougan fo r
performance of the work in question and that he employed
Sheepwash and those from whom Sheepwash had obtaine d
assignments to do the work . The learned trial judge held that

Statement
the proceedings by way of lien had failed as they had not cor n
plied with the statute in essential particulars but held that th e
alleged contract with Dougan had not been executed by th e
Company and the logging operations were actually in charge o f
the secretary of the Company who took on and discharged me n
and directed operations . He gave judgment for the plaintiff
against the Company for services rendered in the first actio n
for $191 .28, the second for $499.28 and in the third for $287 .50 .

The appeal was argued at Victoria on the 22nd and 23rd of
June, 1925, before AIAC~DoNAr .v, ( ' . J . A ., A IA I N r .N and _IIAC -

i)ONALI), JJ.A .

II . W . P . Moore, for appellant : The Company had a contract
with Dougan to cut timber, and he worked . from the 5th of April
to the 15th of May. The (bnipany could not pox him and he
sued for wages . If he is a contractor he is not entitled t o
wages. The. other wage-earners with the exception of two men Argument

working on the donkey-engine were hired by the contractor and
they are not entitled to judgment against the Company . There
is nothing to show where the operations were carried on, an d
there was no proof of the assignment .
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J . R. Green, for respondent : There is no proper denial to
APPEAL
_

	

section 4 of the dispute note setting out particulars of the lien ,
1925

	

and defendant agreed that the lumber would not be moved .
Oct . 13 . As to the liens and compliance with the Act see Douglas v. Mill

SHEEPWASM Creek Lumber Co . (1923), 32 B .C. 13 at p. 19 ; Dillon v .

v.

	

Sinclair (1900), 7 B .C. 328 ; Dempsey v. Kurek (1923), 3
DEER

MOUNTAIN W.W.R. 1007 ; Muller v . Shibley (1908), 13 B .C. 343 ; Ross
LUMBER Co . v . McLean (1921), 1 N .W.R. 1108 ; Desantels v . McClellan

(1915), 7 N.W.R. 1221 ; Stephens v. Burns (1921), 30 B .C.

60 ; McDonald v . Brunette Saw Mill Co . (1922), 31 B .C. 77 ;

5 C.E.D. 533. The trial judge gave his judgment on a quantum

Argument meruit and his findings of fact are in our favour and should no t

be disturbed. As to the alleged contract it was not executed :

see Powell v . Lee and others (1908), 99 L .T. 284 ; Eliason v.

Henshaw (1819), 4 Wheat . 225 (see Anson on Contracts, 15th

Ed., 38) ; Mackay v. City of Toronto (1917), 39 O.L.R. 34 ;
on appeal (1918), 43 O .L.R. 17 and (1920), A .C. 208 .

Moore, replied .
Cur. adv . vult .

13th October, 1925 .

MACDONALD, C.J.A . : The plaintiffs' claims are for wages

owing by defendant . They also claim liens therefor on logs an d

lumber produced by them .
The defence to the claims for wages was a denial, and it wa s

proved, with deference to the County Court judge, that i n

respect of these wages the workmen were the employees of on e

MACDONALD, Dougan, a contractor . As the lien statements do not comply
o.a .A, with the requirements of the Woodmen 's Lien for Wages Act

in case of wages due from a contractor, the learned Count y

judge was right in disallowing them .

I am loath to reverse a trial judge 's findings of fact, but i n

this case there is so much support to the defence given by th e

workmen themselves	 so much evidence from which it ough t

to be inferred that they were the employees of Dougan, that I

am forced to the conclusion that the appeal must be allowed .

MARTIN, J .A. : The view I take of this complicated and eon -

fused case is, first, as to Dougan's claim ; that he was working
as an independent contractor, under a contract of the 4th of
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April, 1924, with the defendant Company which, as he sets up COURT OF

in his plaint, paragraph 2, was "at all material times . . . .

the owner of the sawmill and timber limits" in question, and

	

1925

this allegation was admitted in paragraph 1 of the dispute note : Oct . 13 .

if, as . is now alleged, the Company was not then incorporated SHEEPWAsi I

so as to be able to make a valid contract that only leaves him in

	

o.
DEER

a still worse position because he was not authorized by any one MOUNTAIN

to do anything for the Company he is now suing .

	

LUMBER Co.

Second, as to Sheepwash's personal claim : I understood Mr .
Moore to say he did not now dispute the balance due him of

22.93 .
Third, as to Sheepwash's claims as assignee of eleven work -

men claiming "for work and labour," viz ., logging : I am of
opinion that they cannot be allowed because there is an absence
of the necessary legal proof of the assignment or of notice

thereof, which as Odgers on Pleading, 8th Ed ., says, p . 478 ,
"`must be strictly proved" if traversed ; this objection, taken
both here and below, was not met by the necessary evidence . I

observe that in the case of Dempsey v . Kurek (1923), 3 W.W.R .
1007, there is a misunderstanding on the part of the learned
County judge of the effect and ratio of the decision of the old MARTIN, 'LA -

Full Court (in which I took part) in Wake v. Canadian Pacifi c

Lumber Co . (1901), 8 B .C. 358, upon section 27 of the
Mechanic's Lien Act, Cap. 132, R.S.B.C. 1897, which gives t o
a workman a right of action by way of penalty against an y
person making certain payments without the production of th e
pay-roll as required by section 26, which is the same specia l
statutory cause of action that was before me in Dillon v . Sin-

clair (1900), 7 B.C. 328, and it has no application to thos e
claims "due for the labour or services" (section 3) as wages
under sections 4 and 5 of the present Woodmen ' s Lien for Wages
Act, Cap. 276, R .S.B.C. 1924, and for which the County Court
is empowered to give a judgment "for wages . . . and costs "
h y section 8 thereof . The decision, therefore, in Dempsey' s

case, supra, that in actions of this kind for wages the provisions
of section 2(25) of the Laws Declaratory Act, Cap. 135 ,
R.S.B.C. 1924, respecting "absolute assignments" of "any deb t
or other legal chose in action" do not apply, cannot, with al l
respect, be affirmed : we were not referred to any section of the
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COURT OF Woodmen's .Act, which would take the case of assignees o f
APPEAL

claims thereunder (section 32) out of the ordinary rules o f
1925

	

proof of their right or title under such assignments : an allege d
Oct . 13. assignee cannot be "duly authorized" to make the require d

SIIEEPWASII verified statement under section 4, unless he holds a 'vali d

v .

	

assignment .
DEER

'MOUNTAIN

	

With respect to the alternative submission that a contracto r
l .i : \IBER Co . who works himself is a "person performing any labour o r

services" within the meaning of sections 2 and I can fin d

nothing to support such a view ; on the contrary, the specia l

provision in section 8 that the Court in its "judgment shal l

declare that the same is for wag, 8, the amount thereof and costs, "

etc., directly negatives such an intention, which is, moreover ,

foreign to the whole spirit of the Act .
The result is that the appeal should be allowed with costs ,

MARTIN, J .A . save as to Sheepwash 's said personal claim . Such being m y

view, I do not consider in detail the other very serious objectio n

that the "sawn timber" in question having been lawfully "sold

in the ordinary course of business" before the trial, louder th e
exception in section 6, it would be futile to make any declaratio n

respecting liens thereupon which ceased to exist as soon as suc h

authorized sale took place ; it is sufficient to say that it would
not only be "futile" but legally impossible for us to so declar e
a lien to exist after the statute itself had terminated it as th e

direct result of said sale authorized thereby .

MACDONALD, J .A . : I would allow the appeal .

Appeal allowed .

Solicitor for appellant : H. It . P. Moore .

Solicitor for respondent : John R. Green .

MACDONALD ,
J .A .
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REX v. GRANT .

Criminal late—Interdicted person—Liquor in her possession—Conciction—
Appeal—Order made without evidence of excessive drinking—Vullity —

Ii .S .B .C . 1924, Cap . 146, Sec . 66, Subsecs . (1) and (2) .

A chief of police having previously made an interdiction order against th e

accused laid an information against her for having liquor in he r

dwelling-house being an interdicted person . Upon conviction an appea l

was taken to the County Court judge who found that the interdictio n

order was made without any evidence of excessive drinking but as th e

order was made it had to stand and he was forced to dismiss th e

appeal .

Held, on appeal, reversing the decision of Tuomesox, Co . J. (MARTIN and

MACDONALD, JJ .A. dissenting), that the requirements of section 6 6

of the Government Liquor Act are obligatory and as the chief of pollee

admitted there was no evidence of excessive drinking by the accuse d

the interdiction order was made without jurisdiction . The Court wa s

not bound by the order and the conviction should be set aside .

4PPEAL by accused from the decision of TnoMpsoN, Co . J .

of the 12th of February, I926, di n tni" ino an appeal from th e
conviction of Mary Grant by the police magistrate at Cran-

brook on the 14th of January, 1926, on a charge of being an.

interdicted person did have liquor in her dwelling-house con-
trary to section 66(2) of the Government Liquor Act . The
accused had been previously convicted for selling beer and o n
the 22nd of September, 1 925, the chief of police at Cranbroo k
made ai interdiction order <iv„in-i her . On the 30th of Novem-
ber, 1925, the chief of polio laid an information against he r
that on previous day she had liquor in her dwelling-house ,

being an. interdicted person . On the 16th of 1)ecember, 1925 .

on the application of Mary Grant the interdiction order was se t
aside , by the County (oust , judge . On the appeal from th e
conviction although the judge was of opinion that there was n o
groiuld upon which the interdiction order should ever have been
made, he concluded that as it was made there vas no other
course for him than to dismiss the appeal .

The appeal was argued at Vancouver on the 23rd and 25th of

March, 1926, before MACDONALD, C .J .A., M_AR .rix. G J .eiuEll ,

_llcPitit .rars and M. cno xLn, JJ . I .

COURT OF
APPEAL

1926

June 14 .

REX
V .

GRAN T

Statement
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V. C. Ross, for appellant : The interdiction order was
improperly made . The finding of the judge strikes at the root
of the whole matter . Her conviction should be set aside : see
Reg. v. Charles Mount (1899), 3 Can. C.C . 209 ; McLeod v.

Noble (1897), 28 Ont. 528 ; Rex v. Young Kee (1917), 3 7
D.L.R . 121 at p . 126 ; Rex v . Wilhelntina Davis (1922), 3 1
B.C. 453 .

Pr°enica, for the Crown : She had previously been convicted
of selling liquor and the evidence shews that women were
resorting to her house for the purpose of obtaining liquor. The
eases referred to do not apply as the point is the order fo r
interdiction was there when the conviction was made .

Ross, replied.
Cur . adv. volt .

14th Jane, 1926 .

MACDO\ALD, C .J.A . : The appellant Mary Grant was inter-
dicted by order of the chief of police of the City of Cranbrook ,
under the authority of section G6 of the Government Liquor Act .
Thereafter, being an interdicted person, she was found to have
liquor in her possession contrary to subsection (2) of said sec-
tion 66, and was convicted by a magistrate on that charge . She
appealed to the County Court but her appeal was dismissed, the

learned County Court judge holding that because of the exist -
MACOONALn, ence of the interdiction order, he was estopped from grantin g

C.J .A .
relief to which he thought she was entitled. From that dis-
missal she appealed to this Court .

The question in appeal really hinges upon whether or not th e
order of interdiction was a nullity . Said section 66(1) enacts
that :

"Where it is made to appear to the satisfaction of any interdiction

official . . . . that any person . . . . by excessive drinking of liquor,

misspends, wastes, or lessens his estate, or injures his health, or endanger s

or interrupts the peace and happiness of his family, the interdiction officia l

may make an order of interdiction directing the cancellation of any permit

held by that person, and prohibiting the sale of liquor to him until furthe r

order . "

The chief of police was such official . The only evidence of
what was made to appear to him is contained in his own state-
ment in the witness box, which is as follows :

"The appellant Mary Grant was convicted a few days prior to the issuin g

COURT OF

APPEA L

192 6

June 14 .

RE%

V.
GRANT

Argument
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of this order [the interdiction order] of selling beer and I had ;—the magis-

trate at that time expressed the opinion that we should cancel her permit .
She said her permit was lost . I also had complaints that certain married

women were obtaining liquor at her house and coming home drunk. In

view of these circumstances I considered it right and proper to have he r
interdicted . "

It was admitted by the chief of police on the appeal to th e
County Court that lie afterwards discovered that there was
no ground upon which his order could be sustained . If, there-
fore, the said order was a nullity, that is to say, made withou t
jurisdiction or power on his part to make it, there is no obstacl e
to relief .

It appears to me that it was a condition to the exercise of th e
power given to the chief of police that it should be made to
appear to him in some way whether by writing, or oath, or by
oral statement or from his own knowledge that this woman by
excessive drinking of liquor brought about the injuries men-
tioned in the section . 11'Now, there is no pretence that any such
thing was made to appear in any form or manner to him . In
("rides on Statute Law, 3rd Ed ., it is laid down as a general rul e
that statutes which enable persons to take legal proceedings
tinder certain specified circumstances, must be accurately obeye d
notwithstanding the fact that their provisions may be expresse d
in mere affirmative language ; that when a statute confers juris-
diction upon a tribunal of limited authority, and statutor y
origin, the conditions and qualifications annexed to the gran t
must be strictly complied with, and it is pointed out that eve n
in respect of Acts by which the writ of certiorari is taken away,
that no justice of the peace can increase his limited jurisdictio n
by finding facts which do not exist .

The defect in the order of interdiction does not appear on it s
face but it does appear from the evidence of the chief of polic e
himself, and this evidence is admissible to s pew want of juris-
diction . Reg. v. Bolton (1841), 1 Q.B. 66 . Where these
requirements are obligatory and have not been observed no valid
order can be made . In The Liverpool Borough Bank v. Turne r
(1860), 30 L.J ., Ch. 379 at pp . 380-1, Lord Campbell said :

"No universal rule can be laid down . . . . as to whether mandator y
enactments shall be considered directory only or obligatory, with a n
implied nullification for disobedience . It is the duty of Courts of justice
to try to get at the real intention of the Legislature ."

COURT O F
APPEAL

192 6

June 1 .4 .

RE %
V .

GRAN T

MACDONALD,
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And Lord Penzance, in Howard v. Bodlington (1877), 2
APPEAL
—

	

P.D. 203 at p . 211, said :
1926

	

"I believe, so far as any rule is concerned, you cannot safely go furthe r

June 14, than that in each case you must look to the subject-matter ; consider the

	 importance of the provision that has been disregarded, and the relation o f

REx

	

that provision to the general object intended to be secured by the Act ; and

v,

	

upon a review of the ease in that aspect, decide whether the matter is wha t

( .xANT

	

is called imperative or only directory."

In nay opinion there can be no doubt that the language use d

in section 66 is obligatory. It is not a matter of procedure..

What is required is knowledge of the very gist and substance o f

the offence to which the power is directed . That the Court i s

MACDONALD, not bound by an order made without jurisdiction has been
C .J .A . decided by this Court in Hannah v. Costerton (1918), 26 B .C .

347, where the following quotation from the judgment of th e

Privy Council, in Toronto Railway v. Toronto Corporatio n

(1904), A .C. 809, is made. The Privy Council said (p . 815) :
"The order of the Court of Appeal of June 28, 1902, was not, therefore .

the decision of a Court having competent jurisdiction to decide the questio n

in issue in this action, and it cannot be pleaded as an estoppel ."

I would set aside the conviction with the usual protection t o

the magistrate.

MAR•riN, .1 .A . : 'Ellis is an appeal from the judgment of

Tiiorrsoc, Co. J. of East Kootenay affirming, on an appeal t o
him ender the Summary Convictions Act, the conviction, by a

~r< >trate . of the appellant, on the loth of January, 1926 (o n

an information laid on the 30th of November previous), fo r

having liquor in her possession at a time (29th of November ,

1925) when she was interdicted from so having it under a n

order made by the chief of police of the City of t`ranbrook o n
MART 7 , J .A . the 22nd of September, 1925, pursuant to the powers conferre d

upon him by section 66 of the Government Liquor Act, Cap .

146, R.S.B.C. 1924 . The situation is unn">n ;Fl in this respect ,

riz ., that the said iuterd ietio n order 11a 1 bi, IL aside on th e

16th of December, 1925, nl an appeal ta it: : n (on the 2nd o f

I)eceuiber) to the same County Court judge, so that at the tim e

of 1110 conviction no interdiction order was in existence, though

it \n,i- ~ X.isting at the time the offence was eonunitted on the
said 29th of November, 1925, and when the information wa s

laid on the following day .
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The submission of appellant's counsel is that the conviction COURT OF
APPEAL

should be set aside because at the time it was made there was

	

—
no interdiction order, but the view taken by the learned judge

	

192 6

as set out in his reasons is that since there was an ostensibly June 14 .

valid order at the time of the commission of the offence the

	

REX

subsequent setting aside of it (lid not impair the validity of a

	

v
GRAN T

conviction fvv- rl upon it . The situation is complicated by th e
fact that there is no appeal from the special power conferred
upon the County Court judge as persona designafa to review
the special power conferred upon the chief of police to mak e
such orders "where it is made to appear to his satisfaction "
that a certain situation exists as therein specified . In. the
present case the interdiction order is in all respects valid on it s
face and therefore, cannot, beyond doubt, according to th e
authorities, be regarded as a nullity, and it was not claimed s o
to be by counsel, and so the case of .Reg . v . Charles Blount

(1899), 3 Can . C .C. 209 on an Ontarian statute. of the same
nature, but in different language, has no application, and fur-
thermore. that was a case of certiorari, which this is not, and th e
so-called order there was only a "mere note or memorandwit . "

Here the ground for making the order is properly recited mARTt J .A .

therein as being "by excessive drinking of liquor . . . .
endangers or interrupts the peace and happiness of her f uily" :
the interdicted person is a woman of about seventy with tw o
adult sons who make their home with her when in Cranbroo k
and have liquor permits of their own, and a few days befor e
the snaking of the order she had been convicted of a violation o f
the said .let by selling beer and complaints had been made t o
him of married women being trade drunk by obtaining liquo r
at her house, and keepers of disorderly houses had been seen
resorting there by the chief of police himself . It is obvious
that a very wide latitude is intended to be given to the said
words '`appear to the satisfaction," etc ., and a correspondin g
discretion is conferred upon the prol,cr officer which should no t
be disturbed unless in a case clear bevoeel all question '.Fh e
amount of drinking that would. be "e'e "_ , u c," so as to injure
the health of a person or endanger t1,, peace and happiness o f
his family obviously depends upon so many and ever varyin g
circumstances of physical condition, age, environment, etc .,



428

	

BRITISH COLUMBIA REPORTS .

	

[VOL.

COURT OF that it would be impossible to anticipate them, but the shamefu l
spectacle of a tippling, dissolute and law-breaking mother woul d

APPEA L

1926 1 be a strong ground for supporting an order .
June 14 .

	

Upon the appeal from such an order to the County Cour t
R EX

	

judge as provided by section 69 the judge could and would
v.

	

properly take all relevant evidence upon the point, not only tha t
GRANT

which was before the chief of police below, but any additional
evidence, the consequence being that while that officer migh t
and would be fully justified in making such an order at the time
he was exercising his powers he might not feel "satisfied" to d o
so upon the additional evidence that the appeal to the Count y
judge had been the means of bringing forth .

It is also to be observed that the judge has a power of reversa l
upon a special ground, viz ., that apart from any injury to the
health or danger to family peace caused by excessive drinking,
he may set aside the order "upon proof that the interdicte d
person has refrained from drunkenness for at least twelv e
months immediately preceding the " appeal . This is a peculia r
provision with peculiar consequences, because a person may b e
injuring his weak state of health by what would be a relativel y

aIAE1ii J .A .
moderate indulgence in the case of a robust person, and ye t
never become "drunk" while so doing even though his ow n
drinking was "excessive" in the statutory consequences it
entailed .

What, in fact, was the evidence before either the chief of
police or the learned judge to establish their respective "satis-
factions" was a matter wholly irrelevant to, at least and in any
event, the opening by the Crown of the charge against th e
appellant of unlawfully having liquor while so interdicted ,
either before the convicting magistrate or the judge, and upon
the appeal from the conviction on that charge the judge prop-
erly stopped the prosecuting counsel from going further int o
the matter, but unfortunately, if I may say so with respect, i n
his reasons he himself goes into it and refers to the action of
the chief of police in issuing the order as being "absolutely
foolish," an observation which, I think, should he entirely dis-
regarded because the complete evidence on that point was no t
before him on that occasion, nor is it before us, though I d o
not wish it to be understood that my opinion is against the view
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that it was open to the said nominated officer on the facts an d
circumstances before him to draw the inferences necessary to
support his order : I simply do not pass upon that point a s
being, in the circumstances, not open for consideration.

The present difficulty has arisen from the fact that upon the
said prosecution (the subject of this appeal) the said counsel ,
instead of relying upon the ex facie valid interdiction order i n
support of the charge, proceeded to give evidence to chew that ,
as he said, "there was absolutely no malice on the part of th e
chief of police in making this order," whereupon the judg e
properly ruled out further evidence of the kind and hence th e
matter was left in an incomplete and indeterminate state ; as I
read the evidence of the chief of police, as a whole, in tha t
unsatisfactory state on that point, it means, so far as it wa s
permitted to go, nothing more than that though he was originall y
satisfied of the propriety of his order yet the evidence (unknow n
to us) taken on the subsequent appeal caused him to change hi s
view out of deference to the ruling of the County Court judge :
and it is to be noted that the defendant's counsel accepted th e
ruling of the judge and asked no questions and called no evi-
dence upon the point .

In such circumstances I am of opinion that it is not ope n
to us any more than it was to the learned judge below, to hold ,
on these proceedings, that the interdiction order was not a prope r
one when originally made, and we cannot tell what the reaso n
was for its being set aside by him because the proceedings of
that special tribunal in which the judge sat as a persona
clesignata are not before us, and he was not, with all respect, a t
liberty to incorporate that special knowledge which he acquire d
in that extraordinary tribunal into these ordinary proceedings .

In considering special proceedings under special tribunal s
many situations arise which it is difficult to pass upon in a n
entirely satisfactory way because they are unknown to the la w
and so it is often difficult, if not impossible, to solve them upo n
established principles with which they are not in accord : here,
e .g ., it is impossible in the circumstances to regard the origina l
order after its reversal as being in the same position as an
ordinary judgment as to which it was said in Regina v . Drury
(1849), 3 Car. & K. 193, at p . 199, a "judgment reversed is the

42 9
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COURT OF same as no judgment : upon a record without any judgment,
APPEAL

no punishment can be suffered," and the learned judge below
1926

	

rightly took that view of the matter in refusing to set aside the
June 14 . conviction on that ground, which was the ground upon which

REX

	

the defendant's colmsel solely relied before him on the point o f
v .

	

the jurisdiction of the officer to make the order, and hence i t
GRANT

was not, in fact, an issue that was raised or tried out before th e

Court below, nor is it one before us, assuming it was open t o

the defendant to raise it below, if so disposed, and so go behin d

the order, as to which I express no opinion because in the cir-
cumstances it is unnecessary, contenting myself at present b y

referring to the recent decision of the Privy Council in Rex v .
MARTIN, J .A . Nat Bell Liquors, Lcl . (1922), 2 A.C . 128 ; (1922), 2 W.W.R .

30 ; wherein their Lordships correct some "clearly erroneous "
views respecting attacks upon the jurisdiction of magistrates
even by those ordinary methods which are absent here .

The result is that upon the record before us, and after reject-
ing, for the reasons aforesaid, all evidence relating to the makin g
and reversing of said interdiction order, it is impossible to say
that it was not a valid order at the time the offence charged wa s
committed, whatever might have been the case at a later date ,
and it is a fair inference to draw from what is before us tha t

there was, in fact, additional evidence before the judge upo n

the appeal to him from that order .

It follows that the appeal should be dismissed .

GALLIm I1, J .A . : The first question that confronts us is ,

Was there a condition precedent to the giving the chief of polic e

jurisdiction to cancel the permit and make the order of inter -

diction? Ile is given power to make the order if in the lan-
guage of the statute, section . 66 of Cap. 164, R.S.B.C . 1 .924 ,

GALLIIIER, it is made to appear to him. that any person resident in th e

Province by excessive drinking of liquor, misspends, wastes or

— ii, his estate or injures his health or endangers or interrupt s

the peace and happiness of his family .
The order recited that it was so made to appear to him . as t o

endangering the peace and happiness of her family . The order

was dated 22nd September, 192ii .
Upon application to the County Court judge of East
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Kootenay the interdiction order was set aside on the 16th o f
December, 1925 . Between the time of the making of the orde r
and its setting aside the appellant was charged that on the 29t h
of November, 1925, she then being an interdicted person, kept
liquor in her dwelling-house and was convicted on the 14th o f
January, 1926, though the interdiction order had, between th e
date of the charge and the conviction, been set aside . This
conviction. was appealed to the said. County Court judge and th e
appeal was dismissed . It is from this order that the appeal i s
taken. to us .

If there was no jurisdiction in the chief of police to mak e
the order of interdiction it was a nullity and the question is, ca n
we look at anything beyond the order itself to ascertain this ?
If the chief of police was vested with jurisdiction, then, though
he exercised that jurisdiction wrongly, I take it we could not ,
the order being regular on its face and setting out reasons
which warranted its making. But if, on the other hand, it was
a condition precedent to his having jurisdiction at all, that a
certain state of things existed as set out in the statute, then I
think we are entitled to look at anything in the way of admis-
sions made by the police officer himself for the purpose o f
ascertaining whether such jurisdiction existed or not .

I think the statute makes it a condition precedent and we
have before us the evidence of the chief of police in these words :

`"Will you state briefly the reason which led you to make that order
The appellant, Mary Grant, was convicted a few days prior to the issuin g
of this order, of selling beer and I had ;—the magistrate at that tim e
expressed the opinion that we should cancel her permit . She said her
permit was lost . I also had complaints that certain married women wer e
obtaining liquor at her house and coming home drunk. In view of thes e
circumstances I considered it right and proper to have her interdicted . "

I would allow the appeal .

McPzrlr.raes, J .A. would allow the appeal .

Mxcnoxltr.i, <I .A . : Counsel for the appellant contended t
the conviction was invalid because it was based . upon an inter-
diction order made by the chief of police for the City of Crain MACDONALD ,

brook, on the 22nd of September, 1925, under section 66 of the

	

J .A .

Government Liquor Act, (°ap . 146, R.S.B.C. 1 .9 24, afterward s
set aside by Tnoncsox, Co . J. on the 16th of .December, 1925,
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under section 69 of said Act. The fact, however, that it wa s
subsequently set aside would be immaterial, as the offence wa s
committed before it was cancelled . The question has been
raised, however, as to whether or not the interdiction order wa s
made without jurisdiction in the first instance, and was there -
fore a nullity . That point in my view can not be raised on thi s
appeal .

As stated, the conviction complained of was made after th e
interdiction order was set aside but for an offence committe d

while it was in force, viz. . that on the 29th of November, 1925 ,

the appellant being an interdicted person, kept liquor in he r

dwelling-house . On this charge she was found guilty by the

police magistrate and fined $200. On appeal to the County

Court the conviction was sustained, hence this appeal .
It is now suggested that the interdiction order was invali d

because there was no evidence before the chief of police to shew

that the appellant
"by excessive drinking of liquor, misspends, wastes, or lessens his estate,
or injures his health, or endangers or interrupts the peace and happiness

of his family . "

The interdiction order ex facie . however, shows that it was
made because it appeared to the satisfaction of the chief o f
police that the appellant "by excessive drinking of liquo r
endangers or interrupts the peace and happiness of her
family." That order was filed oni the hearing of th e

appeal to the County Court judge., but instead of resting

upon it counsel for the Crown, notwithstanding objectio n

by the Court, elicited evidence to shew the circumstances

under which it was made and the facts supporting it. The

chief of police testified that when he made the order he wa s

honestly of the opinion that he had sufficient grounds, bu t
admitted that afterwards he found that he had not . I take i t
he makes this admission because the order was subsequently se t

aside. Ile also states that he made the order because she wa s
convicted a short time before for selling beer and complaint s
were made that certain married women were obtaining liquo r
at her house and coming home drunk and that keepers of dis-
orderly houses visited the place. Whether or not these facts
justified the order we are not, in my view, at liberty to inquire .
The production of the interdiction order was conclusive . Even
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if it were permissible to go behind the order I would still not COURT
PEAL

or
A P

regard it as a nullity . Certain facts were known to the inter -
diction official . It is true that these facts do not necessarily

	

192 6

shew that the appellant "by excessive drinking" wasted her dune 14 .

estate or interrupted the peace and happiness of her family .
— REx

The facts proven might exist without appellant herself indulg-

	

v .

ing in strong drink at all. But the chief of police may draw
GRAN

his inferences from the evidence before him, and although i n
our view they may not warrant the inference or the order made ,
it does not follow that he had no jurisdiction to make it . I refer
to the judgment in Rex v. Nat Bell Liquors, Ld. (1922), 2 A.0
128 at pp. 151-2 ((1922), 2 W.W.R. 30 at p . 5'0), where Lord
Sumner says :

"lt has been said that the matter may be regarded as a question o f

jurisdiction, and that a justice who convicts without evidence is acting

without jurisdiction to do so. Accordingly, want of essential evidence, i f

ascertained somehow, is on the same footing as want of qualification i n

the magistrate, and goes to the question of his right to enter on the cas e
at all . Want of evidence on which to convict, is the same as want of juris -

convicts without evidence is doing something that he ought not to do, bu t

he is doing it as a judge, and if his jurisdiction to entertain the charge i s
not open to impeachment, his subsequent error, however grave, is a wrong

exercise of a jurisdiction widely he has, and not a usurpation of a juris-
diction wide]) he has not . How a magistrate, who has acted within hi s

jurisdiction up to the point at which the missing evidence should hav e
been, but was not, given, can, thereafter, be said by a kind of relatio n
back to have had no jurisdiction over the charge at all, it is hard to see .
It cannot be said that his conviction is void, and may be disregarded as a
nullity, or that the whole proceeding was cord in non judice . "

These observations are equally applicable in this case .
Under section t 6, it is not a condition precedent to jurisdictio n
that the facts disclosed must conclusively shew "excessive drink-
ing," etc . If the facts in evidence satisfy the interdiction officia l
he can inake the order. It, of course, may be set aside by a
judge of the County Court.

I would dismiss t the appeal .

Appeal allowed, Martin and _Macdonald ,

JJ.A ., dissenting .

Solicitor for appellant : TV. R. Ross .

Solicitor for respondent : Nisbet & Graham .
2 8

diction to take evidence at all . This, clearly, is erroneous . A justice who
AenoNALn'

J.A.
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COMMERCIAL PACIFIC CABLE COMPANY v .
THE PRINCE ALBERT .

Admiralty law—Exchequer Court in Admiralty—Jurisdiction—Tort o n
high seas—Submarine cable—Damaged by ship's anehor—Arrest o f
ship in Canadian waters .

The Ship "D . C. Whitney" v . St . Clair V'aeigation Co . (1907), 38 S .C .R .
303 distinguished.

The plaintiff being the licensee or bailee of a submarine cable and in sole

control thereof is entitled to damages for injury done to the cable b y

the defendant ship's wrongful use of it for deep sea anchorage .

CO\SOLIDATED ACTIONS for damages for injuries sus-
tained by the plaintiff's submarine cable by reason of th e
defendant ship on two separate occasions anchoring theret o
some distance off the California coast thereby causing it t o
break and become inefficient . Tried by MARTIN, to. J.A. at

Vancouver on the 3rd . of January, and 5th and (ith of

February, 1925 .

Mayers, for plaintiff .
JIcPi/rllrps . K.C., and 1luilland, for defendant .

6th April., 1925 .

MARTIN, ho. ,J .A . : These are two consolidated actions for

damage amounting to $1.91,000 done to the plaintiff ' s submarine
trans-Pacific (Honolulu) cable by the defendant ship in Novem-

ber, 1)2 3, and. again. in January, 1924, on the high Is about

6 miles off Mortara Point (near San Francisco) south of th e
Farallon Islands, California, by knowingly and wrongfull y
anchoring the said ship thereto and thereby causing it to brea k

or become inetlicicnt . The plaintiff t ompany is a foreign cor-
poration, resident in the United States, and the ship wa s
arrested within the jurisdiction (in this port) to answer sai d
claim for damages, hut it is objected in lintine that in suc h
circumstances this Court has no jurisdiction to entertain suc h

an action .

MARTIN ,
LO. J .A .

192 5

April 6 .

COMMERCIA L
PACIEic

CABLE Co . The Exchequer Court of Canada in Admiralty has jurisdiction to entertai n

v.

	

an action against a ship arrested in Canadian waters for a tort corn -
TuE PRINCE

	

mated on the high seas .
ALBER T

Statement

Judgment
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The defendant's counsel supports his submission by the
decision of the Supreme Court in The Ship "D . C. Whitney"
v. St . Clair Navigation Co . (1907), 38 S.C.R. 303, but in tha t
case the vessel was arrested not in Canadian waters in th e
ordinary sense but in the Detroit river when lawfully navigatin g
its waters pursuant to international rights specially conferred
by article vii . of the Ashburton Treaty of 1 .842 between Great
Britain and the ITnited States and hence Mr . Justice Davie s
said (Maclennan and Duff, JJ . concurring) p . 309 :

"I do not think that the D . C. Whitney,' a foreign ship, while sailing

from one port of a foreign country to another port of that country and
passing through, in the course of her voyage, one of the channels declare d
by convention or treaty to be equally free and open to the ships, vessels an d

boats of both countries, can be said to be within any jurisdiction conferre d

on any Canadian Court by the sovereign authority in the control of th e
Dominion of Canada . even though that channel happened to be Canadia n
waters . "

And at p . 311 :
`"Jurisdiction only attaches over the res when it comes or is brough t

within the control or submits to the jurisdiction of the Court and not till

then . Such jurisdiction does not exist against a ship passing along the

coast in the exercise of innocent passage or through channels or arms of Judgment
the sea which, by international law or special convention, are declared free
and open to the ships of her nationality, unless expressly given by statute .
I do not think it is possible successfully to argue that the right to initiate

an action, make affidavits and issue a warrant, can exist before the foreign

ship even comes within our territorial jurisdiction . "

Being of this opinion the Court declined (p. 310) to enter-
tain any discussion as to the alleged "limited character of th e
Admiralty jurisdiction conferred upon the Exchequer Court o f
Canada" as that question did not arise for adjudication . MIr .
Justice Idington, who dissented, based his judgment upon th e
ground that in fact that part of the river 's channel in which th e
ship was navigating was Canadian territory to such an extent
that, p . 320, "we can suppose this arrest of the appellant to have
taken place on the Thames in England," and therefore the Cour t
had jurisdiction over the t•c' .s being arrested within its jurisdic-

tion. At p. 324 the learned judge, after a review' of several
leading authorities, says :

"'This case rests upon the maritime lien that arises from it collision an d

attaches to the offending vessel by virture of such collision and the result-

ing damages in favour (to the extent thereof) of the owners of the innocen t

and damaged vessel . Wherever the offender goes, she is subject to that

MARTIN ,
LO. J .A .

1925

April ii .

COMMERCIAL
PACIFIC

CABLE Co .
v .

THE PRINC E
ALBERT
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lien, and it becomes the duty of the Court having such right to enforce a

lien of that kind whenever the offender comes within its jurisdiction, upon

being applied to, to take steps to enforce the lien . To refuse it would b e

a denial of justice . Yet questions might in the exercise of such jurisdiction

so arise that a proper discretion might lead to refusal to exercise it . "

The exact question raised in the Supreme Court upon th e

effect of the Ashburton Treaty was, apparently, not raised in

the Court below (the Toronto Admiralty District of this Court )

because that Treaty is not mentioned by the learned judge in

his reasons—(1905), 10 Ex . C .I . 1—and he deals with hi s

jurisdiction in the light of many authorities, upon the broad

ground that where a tort is committed by any ship in foreign

waters or upon the high seas it is answerable for that tort i n

any Court of Admiralty in whose jurisdiction it may be foun d

even if the action is between foreigners, and concludes thus ,

p. 8 :
"I must therefore hold that this Canadian Court of Admiralty, havin g

the same jurisdiction over the like places, persons, matters, things as the

High Court of Admiralty in England, has jurisdiction to try the maritim e

question of collision raised by the pleadings in this ease . "

To the cases cited by my learned brother, I think it only

necessary to add The "A . L. Smith" and "Chinook" v. Ontario

Gravel Freighting Co . (1915), 51 S.C.R. 39, and the very

recent one of The "Jupiter" (1925), 69 Sol . Jo. 347, a decision

on disputed possession by Lord Merivale (affirmed on appeal ,

94 L.J., P. 39 ; (1925), P. 69), wherein he is thus reported :
"He said that the subject-matter of the action—a ship lying in an Englis h

port—was a subject-matter over which that Court had jurisdiction, an d

although the Court had a discretionary poker to refuse jurisdiction in a n

action between foreigners as to the ownership of a foreign vessel, he di d

not think that the present case was one in which he ought so to refus e

jurisdiction . "

The defendant 's counsel laid much stress upon the word s

"subject to the provisions of this Act" in section 2(2) of th e

Colonial Courts of Admiralty Act, 1890, Cap. 27, as in some

way reducing the jurisdiction of this Court below that of the

"High Court of England " which it is declared to possess "i n

like manner and to as full an extent" as, and sections 3 and 4

of the Canadian Admiralty Act of 1891 (Cap. 141, R.S.C .

1906) are referred to and it is submitted that their effect is t o

"limit territorially or otherwise the extent of such [High Court ]

jurisdiction " as may be done under section 3 of the Act of 1890 .

MARTIN,
I.O. J .A .

192 5

April 6 .

COMMERCIA L
PACIFI C

CABLE CO .
V.

THE PRINC E
ALBER T

Judgment
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A careful consideration of these sections does not, however, in
my opinion, support this view, and the expressions in said
sections of our Canadian Act "within Canada, " and "throughout
Canada and the waters thereof," etc., do not limit this Court ' s

MARTIN ,
LO . J .A .

192 5

April 6 .

jurisdiction to those merely domestic matters which with all
Co.IIIFRCIA L

their attendant circumstances arise within Canada's borders : PACIFI C

such a view is moreover at complete variance with the concluding
e

AR IV Co .

direction in section 2(2) that the newly established Canadian TILE P
LBE

RI N
RT

C E
A

Court "shall have the same regard as that [Iligh ] Court t o
international law and the comity of nations ." The correct view
of the effect of the said statutes is, I think, that taken by
Idington, J ., in the "D . C . Whitney" case, supra, p . 319 :

"The jurisdiction of the Court must be exercised within Canada . Again

it must be exercised throughout Canada and the waters thereof. Thes e

terms designate the place within which the jurisdiction is to be exercised ;

and the place within which the appellant came and was seized clearly an d

indisputably was within the area thus designated . That by no mean s

implies that the offences or the contract out of which the necessity for

proceedings may arise, in rem or in persoan,n, must have taken place

within Canada or upon the waters thereof . "

And at p. 320 :
"It seems to me as if to all intents and purposes the result is just th e

sane as if the Parliament and sovereign power that enacted the Colonial Ju dgmen t

Courts of Admiralty Act, 1890, had constituted the Canadian Court a

branch of the High Court in England, for convenience sake, to exercise th e

powers which that Court might at the time of the passing of the Act hav e
been endowed with . "

In this Court the jurisdiction now questioned has been
exercised in several cases for over twenty years to my knowledg e
and no = reason has been shown in this case for discontinuin g
todoo .

Turning, then, briefly to the facts, it is sufficient to say tha t
I have no doubt that the defendant ship wilfully caused th e
serious injury complained of to the cable by improperly usin g
the same as a deep sea anchor in a place and manner contrary
to all rules of good seamanship with the object of keeping herself
in a favourable position off the California coast for the purpos e
of smuggling liquor into the hnited States, and I regret to sa y
that, in essentials, I can place no reliance upon the very unsatis -
factory evidence of the principal witnesses on her behalf, an d
in particular her master, J . F. Nichol . What was done was, in
short, an extraordinary and reprehensible abuse of the rights
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MARTIN ,
LO. J .A .

1925

April 6 .

of navigation, and where a ship is found conducting itself i n

the unprecedented and unseamanlike way this vessel was doin g

it has itself to blame if its more than suspicious conduct make s

it difficult for it to establish clearly the propriety of such actions .

COMMERCIAL The damage clone here was not occasioned by the lawfu l
PACIFIC endeavour to make a port in the -usual course of navigation bu t

CABLE CO .
v,

	

in the attempt to keep a fixed position on the high seas away
Tr,AELB

E PRR
TINCE from. a port with the object of thereby assisting in the unlawfu l

importation of goods into a foreign country.
Objection was also taken to the right of the plaintiff Company

to maintain this action, but at the least it is the licensee o r
bailee of the cable and in sole control and operation thereof an d
in such circumstances that possession would be sufficient to found
an action for damage thereto of the nature disclosed by the fact s

before me--T/,.c ( V ale Killan, (1870), L.R. > A . & E. 1.61. :
Glennood Luinhee Company v . Phillips (1904), A.(... . 405, 410 ;
The Swift (1901), P.1 68 ; The Winkfield (1902), P . 42 ; and

The Zelo (1922), P . 9 . In the first case, which was the firs t
one of this description in. the Admiralty Court, Sir Robert

Phillimore said, p . 165 :
"I must consider that this telegraph cable was lawfully placed at th e

bottom of the sea, and in the spot where it received the injury. I must

also consider that the vessel which did the injury to it was in the exercis e

of her right both in navigating the surface of the sea, and in dropping he r

anchors where and when she had let them go . The law requires that each

party' should exercise his right so as, if possible, to avoid a conflict wit h

the right of the other . "

The ship was held liable because though she had in a gal e
properly dropped her anchors which fouled the cable yet i n
weighing them she did so in a way which, contrary to ordinary

nautical skill., caused ut uecessa ry injury to it : in the case a t
Bar, the circumstances, as have been shewn, are much stronge r
against this offending ship and constitute a wilful improper us e
of the cable contrary to all nautical usage and therefore judg-
ment will be entered in favour of the plaintiff for the damage
so occasioned, the amount thereof to bc by the registrar

with merchants in the usual way .

judgment for plaintiff .

Judgment
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('ANAI)IA\ A1 :II :RICAN\' SIIIPPING CO., hTI). v .
S .S. WORO1 .

Admiralty law--Exchequer Court in . Admiralty Jurisdiction—imperia l
legislation—Effect of—10 c& 11 Geo . l' ., Cap . 81 (Imperial) .

The jurisdiction of the Admiralty Court of Canada marches with that of
CANADIA N

the High Court of England and increese- or decreases as the case may AMERICAN
be in accordance with Imperial legislation affecting the high Court . SntrrrNe Co .

v .M OTION by the owners of a ship arrested . in an action fo r
damages, to set aside the writ and warrant of arrest, on the
ground that the Court had no jurisdiction to entertain the action .
Heard by MARTIN, Lo. J.A . at Victoria on the 17th of May ,
1926 .

Alfred Bull, for the motion .
Sidney A . Smith, contra .

6th July, 1926 .

MARTIN, Lo. J .A . : This is a motion to set aside the writ an d
warrant of arrest on the ground that the Court has no jurisdic-
tion to entertain this action for damages, by. the charterers of
the ship, occasioned, as alleged, by deviation from a specifie d
route across the Pacific from Vancouver to Yokohama i n
November, 1925, and by. not going to the nearest port in th e
Aleutian Islands for coal, if necessary, instead of to IIonolulu .

The question turns upon the construction of section 5 of th e
Imperial Administration of .1ustice Act, 1920, Cap . SI, a s
follows :

Judg"5 . (1) The Admiralty jurisdiction of the high ('oust shall, ;objec t

to the provisions of this section, extend to

(a) any claim arising out of an agreement relating to the use or hire_

of a ship ; and

(b) any claim relating to the carriage of goods in any ship ; and

(c) any claim in tort in respect of goods carried in any ship ;

"Provided that

(i) this ;(s-tion shall not apply in any case in which it. is shown t o
t la) Court that at the time of the institution of the proceedings

any owner or part owner of the ship was domiciled in Englan d

or Wales ; and

(ii) if in any proceedings under this section the plaintiff recovers a

less amount than twenty pounds, he shall not he entitled to an y
costs of the proceedings, or, if in any such promedings the plaintiff
recovers a less amount than three hundred pounds . he shall not be

MARTIN ,
Lo . J.A.

192 6

July 1 .

Statement

lent
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MARTIN,

	

entitled to any more costs than those to which he would have bee n

	

zO J .A .

	

entitled if the proceedings had been brought in a county court,
unless in either ease the court or a judge certifies that there was

1926

	

sufficient reason for bringing the proceedings in the High Court .

	

July 6 .

	

(2) The jurisdiction conferred by this section may be exercised either
in proceedings in rem or in proceedings in, personam . "

CANADIA N

	

AMERICAN

	

It is conceded that if the effect of this section" extends t o
slzn>rIU Ca

t'anada then there is jurisdiction, but otherwise none . Saidv .
S.S . WORON jurisdiction is primarily derived from the Imperial Colonial

Courts of Admiralty Act, 1890, Cap . 27, and the Canadian
Admiralty Act of 1891, Cap. 29, now Cap. 141, R .S.C. 1906.
Section 2(2) of the former Act provides that :

"The jurisdiction of a Colonial Court of Admiralty shall, subject to th e

provisions of this Act, be over the like places, persons . matters, and things ,
as the Admiralty jurisdiction of the High Court in England, whether exist-

ing by virtue of any statute or otherwise, and the Colonial Court o f

Admiralty may exercise such jurisdiction in like manner and to as ful l

an extent as the High Court in England, and shall have the same regar d

as that Court to international law and the comity of nations . "

And subsection (3) declares :
"Subject to the provisions of this Act any enactment referring to a Vice -

Admiralty Court, which is contained in an Act of the Imperial Parliamen t

or in a Colonial law, shall apply to a Colonial Court of Admiralty, and be

Judgment read as if the expression 'Colonial Court of Admiralty' were therein sub-

stituted for 'Vice-Admiralty Court' or for other expressions respectivel y
referring to such Vice-Admiralty Courts or the judge thereof, and th e
Colonial Court of Admiralty shall have jurisdiction accordingly . "

To carry out the in', ution of the said Imperial Act, the Par-
liament of Canada pa-n-1 in 1891 the said . .Admiralty Act" of
that year, and its title a lace— that it i s

"An Act to provide fom (r+e sercise of Admiralty Jurisdiction withi n
Canada . in accordance with he Colonial Courts of Admiralty Act . 1890 . "

Sections 3 and 4 provide that :
' . The Exchequer Court of Canada is and shall be, within Canada, a

Colonial Court of Admiralty, and as a Court of Admiralty shall . withi n
Canada, have and exercise all the jurisdiction, powers and authority con-

ferred by the [Colonial Courts of Admiralty Act, 18901 and by this Act . .

"Such jurisdiction, powers and authority shall be exercisable and exer-

cised by the Exeheqm r ((e at ( coughout Canada, and the waters thereof.

Whether tidal or non-tidal . sr naturally navigable or artificially made so .
and all persons shall, as well in such parts of C1n .nd,a as have heretofore
been beyond the reach of the process of any A ice `. 71 iir,lty Court, as else -

where therein, have all rights and remedies in all n (tters ( including case s

*Re-enacted in the Supreme Court of .Judicature (Consolidation) Act.
1925 (15 & 16 Geo . V ., Cap . 49), Secs . 22(1) (a) (xii .) and 33 (2) .—A ..\I .
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of contract and tort and proceedings in rem and in personam), arising out MARTI _

of or connected with navigation shipping trade or commerce which may LO r t„ ,
be had or enforced in any Colonial Court of Admiralty under The Colonial

192 6
Courts of Admiralty Act, 1890 . ”

For the motion it is submitted that the Imperial Act of 1920 July 6 .

does not extend its increased British jurisdiction to Canada C7~xar,z.~ x
because our Canadian jurisdiction was "stereotyped" by the 1vitiRZCa x

~unprrxo Co .

	

Imperial Act of 1890 and so this Court "cannot exercise powers

	

v.

conferred by Imperial statutes of a later date . . . . unless S .S . ~~onox

such statutes in terms are made applicable to the Colonia l

Courts . " In answer to this the plaintiff' s counsel submits tha t
the exact question is not whether the Imperial Act of 1920 i s
in force here but whether when any new jurisdiction is conferred
upon the Admiralty Court in England this Court "falls hei r
to the same jurisdiction"	 The King v . The Despatch (1915) ,
22 B.C. 365-6 . There is no decision upon the exact point bu t
there are some cases which require attention . Thus in Th e

Harris Abattoir Co. v. S.3 Alecto (1923), Ex. C.R . 217, in the
Quebec Admiralty District of this Court, it was decided that
an action in reinfor damages for goods carried or to be carried
out of a Canadian port to a foreign country could not be enter -

Judgment
taineu for lack of jurisdiction under section 6 of the y dmiralty
Act, 1861 (extended to all Canada by the conjoin a ,a o f
the Acts of 1890 and 1891, supra), but, unfortun :dl, ly, the
existence of the statute of 1920, which repeals section 6, escaped
the attention of Court and counsel and then ef,,re the presen t
point was not ten con- ' tiered . There is, h

	

this expres -
sion of appr(n . it, + „ vi'l r

	

p. 219 :
"ecction 6

	

:e left t

	

t a Las been the subject

	

many judicial
decisions in the i aglis11 C, c

	

et

	

iii cite and being remedial of griev -

ances which British merchants h . :I

	

.yin` the owners of foreign ships for

short delivery of goods brought to I rland in foreign ships or their deliver y

in a damaged state, ought to be con trued with as great letitutht as pos r

so as to afford the utmost relief which the fair meaning of its l a
will allow ; The St . Cloud (1863), Br . & Lush . 4 ; The 'Pierre Sta .,

	

e '. .
,(1874), L .B . 5 T' .r . 482, and The Cap Blanco (1913), P . 130 ."

To thee „_

	

hould be added The }Bahia (1863 ), Br . &
lab . 61, a d, lawn of Dr . Lushington wh ich we approved by

Privy Council in The "Piece Super/ma "

	

, supra at pp .
490 and 492, their Lordships saying, p . 492 :

"The statute being remedial of a grievance, by amplifying the jurisdic-

tion of the English Court of Admiralty, ought, according to the general rule
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MARTIN, applicable to such statutes, to be construed liberally, so as to afford th e
r.o. J .A .

	

utmost relief which the fair meaning of its language will allow . And th e

1926

		

decisions upon it have hitherto proceeded upon this principle of inter-

pretation . "

July 6 .

	

It is in this light, therefore, that the solution of the presen t

("INADIAN question must he approached, as later to be considered .

siATn

:af' F.

Y

RIO

GNA NCO.
The point

	

by is not touched by the decisions of the said Quebe c
v.

	

District of this Court in Ferns v . S.S. Ingleby (1923), Ex. C.R .
ti .s . WORON

208, because in it there was the express declaration in th e
Imperial Merchant Shipping (Stevedores and Trimmers) Act ,
1911 (1-2 Geo. V., Cap . 41), section 3, that "all the Courts
having jurisdiction in Admiralty" could enforce it, whic h
clearly included this Court as it is the Imperial Parliamen t
that, alone, can confer jurisdiction upon it.

Then in The Ship "D . C. Whitney" v. St . ('lair Navigation

Co. (1907), 38 S.C.R. 303, 24r. Justice Idiugton, at p. 320 ,

in a dissenting judgment referred to the present point as on e

which "may become an interesting inquiry" and went on to sa y

"But, in the view I take of this ease, the necessity for following

such inquir y . . . . floes not arise," and so no assistance i s

Judgment to be derived from his decision so reserved, nor do I think
that, having regard to the subject matter and context, any rea l
light is derived from the expressions used by the Privy Counci l
in Boer . JlcLarhlan & Co . v . "Carnosun" (Owners) (1909), 7 9

L.J ., P.C. 17 at p . 22 .

noted that by section 21 of the said Administratio n
of Justice Act, 1920, said section (i of the Act of 1861 is repealed
and said section 5 in effect substituted therefor with a con-
siderable amplification of jurisdiction admittedly covering th e
facts of this ease .

Approaching, them, the subject in the light hereinbefor e
indicated, it was said by Lord Chancellor I Ialsbury in (I('rTon, V .

Rath/nines and Rathgar° Improvement Commissioners (189'2) ,

A.C . 498 at p. 502 that :
"The subject-matter with which the L~ was dealing, and th e

facts existing at the time with respect to vv! .ich the Legislature was legis-

lating, are legitimate topics to consider in a sc, rtaining what was the objec t

and purpose of the Legislature in passing the Act they did . "

And in Eastman Photographic 31ater°ials Company v . Comp-

troller-Ceneral of Patents, Designs and Trade Marks (1898) .
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A..C . 571 the same very learned judge said, also in the House Haan N ,
1.0. J .A .

of Lords, p . 576 :
"My Lords, it appears to me that to construe the statute now in question,

	

192 6
it is not only legitimate but highly convenient to refer both to the forme r

Act and to the ascertained evils to which the former Act had given rise .

	

Jul
y	 6 -	

and to the later Act which provided the remedy . These three things being t AN tDIA N

compared, I cannot doubt the conclusion ."

	

AMERICAN

These remarks are most appropriate to the present case, and ~:~n>,1xU Co .

in proceeding to apply them to the consideration of the said S .S . Woxox

Acts of 1890 and 1591 one major "evil" to which their
"remedy " of "amplifying the jurisdiction" was directed . wa s
the very unsatisfactory state of affairs in Canada occasioned b y
the exercise of Admiralty jurisdiction under various Imperial
statutes (vide said Act of 1890, passim) by many Vice-
Admiralty Courts in the several Provinces with no appellat e
tribunal in Canada from their disconnected decisions but onl y
to the Privy Council in London (as in e .~ ., Redpalli v . Allan
(1872), L.R . 4 P.C. 511, 517) with attendant delay an d
expense so great in. many cases as to lead. in practice to a denial
of justice, and also a lack of harmony in decisions .

This very important question of local appeal is remedied b y
section 5 of the Act of 1.890 and the existing ultimate appeal to Judgment

IIis Majesty in Council is preserved by section 6 (as to which ,
see Mayers's Admiralty Law and Practice, p . 295) but with
certain restrictions as therein provided .

By section 17 of the same Act the A ' ice-Admiralty Courts in
Canada were abolished np,,n the coming into force of this Cour t
as established under the ( ' ; u lian Act of 1891, but if those
former Courts were still in. existence and exercising locally th e
jurisdiction of the high Court of Admiralty, it would, I appre-
hend, be clear that their jurisdiction would march with tha t
of said High Court and increase or decrease as the case migh t
be in accordance with Imperial legislation affecting tha t
Imperial Court . Such being the case it follows . to my mind ,
that the present Admiralty Court of Canada (i.e., the
Exchequer Court) being snbsi autialiy and e"cLi 'ily the sub-
stitute for and successor of all the said Vice-Admiralty Court s
(with additional inland powers and jurisdiction ef . section s
4 and 17) likewise marches in the same jurisdiction and i t
would require clear language to the contrary to deprive it of
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MARTIN ,
Lo. J .A .

192 6

July 6 .

the same continuous jurisdiction as is cumulatively possessed by
the Imperial Court for the local exercise of whose jurisdiction i t
is in reality the local machinery and nothing more, within tha t
same Court's powers .

CANADIAN

	

This construction is so appropriate to the comprehensive
AMERICAN "object and purpose of the Legislature" in 1890 that I find

SHIPPING Co.
v.

	

myself unable, after very careful consideration to take any
S .s.woRON

other view of it . Bearing in mind the common object of th e
two statutes in the special circumstances, I can find nothing i n
reason to support the view that the two Legislatures concerne d
intended to reduce the local application of this special Imperia l
jurisdiction to a stereotyped form and thereby arrest its loca l
progressive development to meet those new conditions whic h
must inevitably arise in the case of all legislation of an import -
ant general nature such as this. By the Interpretation Act of
Canada, Cap. 1, R.S.C. 1886, section 7(3) "the law shall be
considered as always speaking" and this is only a declaratio n
of an ancient principle of construction of English statutes, an d
in my opinion, it was not contemplated by either of the sai d

Judgment
Legislatures that the voice of that . executive one which was
"speaking" at large at the time should. thereafter be silence d
locally so as to retard that beneficial pro g ress which could b e
attained by the various Imperial possessions marching togethe r
in maritime 'ive development in. pursuance of a genera l
and. harmonious scheme, subject always to minor exceptions fo r
special reasons .

An additional indication of this intention is to be found i n
the unusual, but in the circumstances very appropriate way i n
which the desired result is obtained by simply making inter -
changeable expressions between the names of the new Colonia l
Courts of Admiralty and the old Vice-Admiralty Courts, an d
also the repeal of said section 21 of the Act of 1861. and th e
substitution of section 5 therefor, as before noted, supports thi s
view .

I do not, in brief, think that it is necessary to resort to impli-

cation to sustain the jurisdiction invoked because, having regar d
to the subject-matter and obvious intention, the object in vie w
has been clearly attained by that "liberal" construction of the
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statutes in the manner hereinbefore laid down as the guiding MARTIN,
Lo. J .A .

principle therefor .

The plaintiff's counsel in support of his position submitted

	

1926

in his favour the view taken by the learned author of that work July 6 .

of exceptional merit, Mayers 's Admiralty Law, supra, p. 5, as
CANADIAN

of assistance, and it unquestionably is so, and in many circum- AMERICA N

stances (conveniently set out in Craies's Statute Law, 3rd Ed .,
SHZPP

,
IN G.

	

CO .

136) the Court will entertain the views of text-writers, and in S .S . WoRO x

this case I may say, adopting the language of the Master of th e
Rolls (Sir George Jessel) in In re Warner's Settled Estates
(1881), 17 Ch . D. 711 at 713, that :

	

Judgment
"I should not have any difficulty without the assistance of the text -

writers, but it is very satisfactory to find they have considered it inde-
pendently in the same way . "

It follows that the motion is dismissed with costs to th e
plaintiff in any event.

Motion dismissed.

WALL v. WELLS .

tp for—Application for

	

at security—Promptness
ha—Security for past costs not elToa ed--Marginal rule 981 .

The plaintiff who resided abroad commenced action in November, 1923, an d
on demand paid into Court $150 as security for costs . On the defend-
ant applying for additional security in March, 1926, it appeared that
up to February, 1925, his costs were allowed to accumulate to $350 i n
excess of the security and that since that date and prior to thi s
application by reason of commissions abroad and examinations fo r
discovery a further sum of $500 in costs had been incurred. It was
also estimated that a further sum of $500 would be required for futur e
costs . An order was made to cover the future costs and $350 of th e
unsecured past costs .

field, on appeal, varying the judgment of MORRISON, J . that the additiona l
security should be reduced to the sum of $500 .

Per MACDONALD, C .J .A . : The defendant should apply for security promptly
whether for a first or for a subsequent order, and while it is in th e
discretion of the Court to grant it even where there has been some
delay, it will never be granted in respect of past costs where there has
been substantial accumulations thereof .

COURT OF
APPEA L

192 6

Oct . 5 .

\VAI.I.
v.

WELLS
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APPEAL by plaintiff from the order of Moxxrsox, J . of the
30th of March, 1926, directing that additional security for cost s
be given by the plaintiff in an action brought by him for rescis-
sion. of a sale of certain timber licences and for damages . The
defendant lives in Revelstoke and the plaintiff resides in th e
City of Buffalo, in the State of New York, IT. S. A. The
defendant claims that up to the 9th of February, 1925, th e
taxable costs would exceed $500 and that since that date tw o
commissions were issued and other costs incurred . that would
bring the total taxable costs up to $1,000 . The defendant also
claimed that a further sum of $500 would be required for future
costs, bringing the total sum required up to $1,500 . The
plaintiff paid in $150 originally as security for costs and a n
order was made increasing the total security required to $1,00 0
and that an additional $850 should be paid into Court .

The appeal was argued at Victoria on the 18th and 21st o f
June, 1.926, before MACDONALD, C.J.A., GALLn1Er, and
MCPIILLIns, JJ.A .

F. C. Elliott, for appellant : The affidavit in support of the
motion is insufficient and it should be made by the party him -

self : see marginal rule 523 . The Courts have always refuse d
to give an order for additional security for past costs : see
Daniell's Chancery Practice, 8th Ed .., Vol . 2, p . 1621 ; Brocicle-

ban1, v . Lynn Steamship Co . (1.878), 3 C.P . .D . 3(5 ; Massey v .

Allen (1879), 12 Ch . D. 807 ; Republic of Costa Rica v .

Erlanger (1876), 3 Cll . D. 62 ; 1Cillrrrott v . Freehold Hous e

Properly Co . (1885), 33 W.R. 554 ; Sturla v . Freccia (1878) ,
Argument W. N. 1.61 ; Bentsen v. Taylor, Sons & Co . (1.893), 2 Q .B. 193 ;

Robertson. v. McMaster (1879), 8 Pr. 14 ; Bell v . Landon

(1881), 9 Pr. 100 ; Bertrulato v . 1.7 aaquier° (1901), 38 C .L.J .

79 . 1 " nexplained delay in applying for additional security is a

bar : see Poolry's Trustee v. Whethan (1886), 3:3 Ch . ..D . 76 ;

Star v. White (1906), 12 B.C. 355 ; Charlebois v . Great North -

West Central Ry . ("o . (1893), 9 Man. L.R_ 60 ; Cr°ossinan v .

Purvis (1915), 2 :1 D .L.R. 883 ; First _Mortgage Investment Co .

v . loud (1925), 36 B .C. 1.04 .

E. L. Tait, for re<l,ondent : I'he order below is in the discre-

446

COURT OF

APPEAL

192 6

Oct . 5 .

WALL
V.

WELT S

Statement
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Lion of the judge who heard the application and should not b e
disturbed. Security for both past and future costs may b e
ordered. : see Daniels v. Spoke (1922), 2 W.W.R. 278 . In

application for security may be made at any time : see Cameron

v. The Royal Bank (1914), 7 W.W.R. 693 ; Re Smith; Bain

v. Bain (1.896), 75 L.T . 46 ; Ream, v . Rutherford (1917), 2

\V.W.R . 1104 ; ,llatuso Co . v. Wallace Shipyards (1919), 2

W.W.R . 549 ; Byers v. Ferndale School District (1896), 3

'ITerr. L.R . 440 at p . 442 ; Morton v . Bank: of Montreal (1897) ,
ib . 14 ; Mather cc Noble Ltd. v. Diamond Vale Supply Co., Ltd.

(1918), 3 W.W.R. 581 . Taking a commission is an unexpecte d
step that is a ground for supporting the order .

Elliott, in reply, referred to Trez'elyan v . Myers (1895), 1 5

C.L.T. ()cc. X. 135 and D'Ivey v. World Newspaper Co .

(1897), 33 C.L4 . 202 .

Cur . adv. vult .

5th October, 1926 .

MACDONALn, (' . .J .A . : The plaintiff who resided abroad com-
menced this action in November, 1923 . Pule 981 of the Rules
of Court, reads :

"In any cause or matter in which security for costs is required, th e

security shall be of such amount, and be given at such times, and in such
manner and form, as the Court or a judge shall direct . "

Securii V.9- demanded and was given . in the stun. of $150 .
This sum wa s spoken of by counsel as the usual security, but
I am not aware that there is any usual security . When securit y
is demanded the defendant should make an estimate of his IIAC0ON A

probable costs and should demand that sum . In this case it was

	

C.J.a .

shewn that the costs of the defendant up to the 9th of ! ebruary ,
1.925, amounted in all to $50(i—$350 in excess of the securit y
ordered. It is also shewn that since that date by reason of
commissions to take evidence abroad and examinations for dis-
covery, a further sum of $500 in costs have been incurred. by
the defendant. .And it is estimated. that a stun of $500 will b e
required. for future costs, making in all $1,500 .

The order appealed from directs the plaintiff to pay int o
Court as security generally an additional sum of $850, withi n
10 days, staying the action in the meantime, and in default ,
giving leave to apply to dismiss it . That is to say, the learned

COURT OF
APPEAL

192 6

Oct . 5 .

\\AL L

V .
WELL S

Argument
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COURT OF judge made an order for additional security for all the cost s
APPEAL

of the action past and future which would bring the origina l

	

1926

	

$150 up to $1,000 .

	

Oct . 5 .

	

We have been referred to a large number of cases from whic h

WALL
I have endeavoured to extract the general principle which ough t

	

v .

	

to be borne in mind when dealing with cases of this kind . The
ELLS practice in the Court of Chancery before the Judicature Act ,

has been entirely supplanted by the rules under that Oct fro m
which the one quoted above has been adopted. The practice of

the Courts of Common Law, was, in my opinion, sub s tantiall y

the same as is provided for by our rule. The rule is, in effect, a

restatement of the rule of practice of the Common Law Courts .

Under the common law practice, unlike that of the Court o f

Chancery, the judge could order security to be given in addition

to that previously ordered, and the only question we are con-
cerned with here is, under what circumstances will additiona l

security be ordered and for what costs 	 past or future ? One

rule, which so far as I can find, has never been departed from

by English Courts, is that the defendant must apply promptly .

MACDONALD, Cases are to be found in which security was not applied for unti l

°s ' A ' considerable costs had been incurred, but when eabunined the y
will be found not to be inconsistent with the rule ibat securit y

must be promptly applied for, for example, when the right to

security comes into existence in the middle of litigation by reason

of bankruptcy or by reason of the departure of the plaintiff from

the country. It can safely be said that where the defendant i s

entitled to security for costs at the beginning and does not apply

with promptitude, having regard to the circumstances of the

particular case, the Court will seldom., if ever, order security

to be given. The reason so often exm ssed ha been concisel y

restated by Cotton, L.J. in Ellis

	

i~~~~rlr (1"" ; ), 35 Ch. D .

459, in these words :
"It is the duty of a respondent who applies for security for costs to b e

prompt in his application, that the appellant may not go on incurring

expenses which in the event of his being ordered to give security for cost s

and being unable to find it will be wholly thrown away ."

Such authorities as Republic of Costa Rica v. Erlanger

(1876), 3 Ch. D. 62 ; Sturla v . Freesia (1878), W.N. 161 ;

Broclelebank v. Lynn Steamship Co . (1878), 3 C.P.D. 365 ;

Massey v. Allen. (1879), 1..2 Ch . D. 807 ; Re Smith : Rain v .
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Bain (1896), 75 L.T . 46 ; Pooley's Trustee v . 1T'het/rarn COURT OF
APPEA L

(1886), 33 Ch. D. 76 ; Bell v . Landon (1881), 9 Pr. 100 ;

Standard Trading Co . v. Seybold (1902), 5 O .L.P. 8, and many

others, shew that the applicant must come promptly whether for Oct. 5 .

a first or for a subsequent order, and while it is in the discretion

	

~t vLr.

of the Court to grant it even when there has been some delay it

	

v.
'ELL S

will never be granted in respect of past costs where there ha s
been substantial accumulations thereof . From November, 1923 ,
to February, 1925, the costs had been allowed to accumulate t o
a sum of $350 in (sr(, , of the security. This was well know n
to the defendant, yet while he knew that expensive further pro-
ceedings were contemplated, having had notice of application s
for commissions, he still refrained from making demand fo r
further security. It was only in March, 1926, when the cost s
had mounted to the gross sum of $1,000 with another $500 in MACDONALD ,

prospect, that the application was made and the order obtained

	

e' a•A.

to cover not only these future costs but also $350 of th e
unsecured past costs .

Now while the discretion of the learned trial judge who made
the order is not lightly to be interfered with, yet when the exer-
cise of it is so opposed to the settled practice, I would venture ,
with great respect, to overrule him and reduce the additional
security ordered to $500, the estimated amount of the costs yet
to be incurred and would limit it to those. If the application
had come before me in the first instance, I should have dis-
missed it but as I cannot say that he was clearly wrong in th e
exercise of his discretion, I will let the order as to future cost s
stand.

GALLrIIIEI, J .A . : I agree with the Chief Justice in allowing GALLIHE,, ,

the appeal in part .

	

a . A .

McPHIIr lPs, J.A . : I agree with the reasons for judgment of
my brother the Chief Justice, the appeal to be allowed in part merit LrIPS,

J .A .
only.

Appeal allowed in part .

Solicitors for appellant : Courtney & Elliott.

Solicitor for respondent : W. I . Briggs .
29
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WOODWADD'S LIMITED v . UNITED STATE S
PIDELITY .AND GUARANTY COMPANY .

June 18 . lnsnrance, burglary—Policy covering burglary from safe or nult—Saf e
inside vault Vault burglarized—lloeey'token inside role/ Ito t not in.

woo0WARD ' S

	

safe—Bight to recover .
ITD .

	

v .

	

The plaintiff held two policies of insurance against burglary in the defend -
UNITED

	

ant. Company. It had a safe inside a. vault on its premises. The
STATES

	

vault was burglarized but the moneys taken although inside the vaul t
FIDELITY

	

were not in the safe as the safe would not hold all the moneys o n

	

AND

	

hand at that time. The insuring clause in the policies contained th e
GUARANTY

	

words "from the interior of any safe or vault described in the schedule . "Co .
i/rld, that the doctrine rerba chastaruan forties accipiuntu.r contra

proferentent should be applied and there should be judgment for the
plaintiff'.

A CTION upon two policies of insurance under which th e
defendant insured the plaintiff against loss by burglary . The

Statement
facts are set out in the reasons for judgment . Tried by
IICDo\ALD, J. at Vancouver on the 14th of June, 1926 .

J. E. Bird, and H. I. Bird, for plaintiff.
St. John, and Noble, for defendant.

18th June, 1926 .

_\IcDox_xz .u, J . This is an action upon two policies of insur-
ance which are practically identical in terms except as to the
amount insured, under which the defendant insured the plaintiff
against loss by burglary.

I have wavered in my opinion during my hearing and con-
sideration of the case, but have finally reached the firm con-
clusion that the plaintiff is entitled to succeed . For the purpose
of clearness each policy may be read as follows :

"The Uniled Hates Fidelity and Guaranty Company in consideration o f

Judgment the premium pniu does hereby agree to indemnify the assured in the

amounts specified in the Schedule for all direct loss by burglary of money ,

securities and/or merchandise described in Statement S of the Schedul e

occasioned by the felonious abstraction of the same from the interior of

any safe or vault described in the Schedule ."

The following provision is contained in the policy- :
"2 . This policy shall not cover any loss or damage :

"lc) Unless all vault, safe and chest doors are properly closed an d

locked by a combination or time lock at the time of loss or damage ."

When we look at the Schedule we find Statements 5 and 6
reading as follows :



C

k

IS--1
A chest, safe. or vault shall not be considered . burglar-proof unless it shall have steel walls at least one inch thick and steel doors at least

	

H
one and one-half inches thick .

VAULT S

STATEMENT 5 . The safes or vaults, the contents of which are insured hereunder, are described as follows :

There i s
or i s
not a

Burglar -
proo f
Chest
insid e
(Yes o r

no)

The Safe s
or Vault s

were bought
s

`
eo

n~ eav
or

Secd
han d

(State
which an d

when )

The Safe s

	

Name of

	

or vaults

	

Maker

	

are Burg -

	

and nntn-

	

Mr proo f

	

her on

	

or Fir e

	

Door

	

proo f

	

Handle

	

(Stat e
which )

J. & J.
Taylo r

No . 22151

Thickness Thickness

	

Outsid e
of Outer of Inner

	

Door is
Chest. Door 1,

Door ('hest Doo

	

secured by
is secured bZ

exclusive exclusive

	

Combinatior
(ontbinatro n

of Bolt of Bolt

	

or Time
oor Tim e

Work ork

	

Lock
Lock

Price
Approxi - Amoun t

paid for
mate of Ins .

each Safe
maximum applicabl e

or Vault
value of to content s
contents of each

by present
of each Safe or

owner
Safe or Vault

was
Vault respectivel y

8000 .

	

$35,000 .

	

$10,000 .

Satr is coal shred in

	

jilt with Coldie-ALcCullough Vault Door 7 ', " Lomb .

STATEMENT 6 . The insurance under this policy shall attach to and apply specifically as follows :
$ Nil. (a) On merchandise, as described in Statement 8 of the Schedule, while contained within the safe or vault above described, an d

known as number	 Premium $ Nil .

$10,000 (b) On money and securities, while contained within the safe or vault above described and known as number 22151 Premium $57 .75,

N
0

a

	

09 00
a4

	

o ~ y M
r v/,

	

Ua

	

y

	

3,

v
t ,.:)
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MCDONALD, .r . with the exception that in one policy the amount insured i s

1926

	

$10,000 and in the other the amount is $15,000 .

June 1s .

	

On the 27th of December, 1925, the plaintiff was feloniously

	 robbed of $6,457.89 which sum was in the vault described in th e
WooDwARD's policy but was not in the safe, it having been impossible to put

LTD .
into the safe all the funds which were on hand at the time. The

UNITED defendant contends that the contents of the vault were no t
STATE S

FIDELITY insured but only the contents of the safe within the vault . The

GUARD TY
policy is certainly not very carefully nor artistically drawn, but

Co•

	

applying the doctrine eerSa clutrtarain forties

	

! % i , ;o,s t/ar

contra pro f erentem, I think a reasonable construction to put
upon the policy may be arrived at by simply looking at the words

in the insuring clause "from the interior of any safe or vaul t

described in the Schedule " and then turning to the Schedule
where we find the vault described as "vault with Goldie- \ieCul -

Judgtnent lough Vault Door 1/2" Comb." It is true that the words con-
tained in Statement 6 rather militate against this construction .
Nevertheless I think the instrument will bear the construction

which I am placing upon it and that being so there should be

judgment for the plaintiff .
There being other co-existent insurance, it was agreed tha t

the plaintiff can recover only five-eighths of the amount of the

loss and there will accordingly be judgment for $4,036 .18 .

Judgment for plaintiff.
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(C) 'I'I\ENTAL GUARANTY CO11PORATIO,ti O F
CANADA LIMITED v . HARK..

COURT O F
APPEAL

192 6
Infantort—LM l ;/7 —i,

	

Boars

	

for purchase of rnolor-ca p
—Assiu,

	

„in

	

p it ,

	

)ct . 5 .

	

Infants are liable to be sued for torts of all hinds and, except where the

		

CO n
'rl~r~TAL

action is founded upon malice or want of care, the tenderness of the GUARANT Y
infant's age is imma (e ri al .

	

CORPORA -
The defendant, a minor, na s induced by one 11 . to sign an agreement and TION or

accompanying promi-n e .y note for the purchase of a motor car from CiANA
v
DA LTD .

	

M . who told the deb eahtnt that he needed the agreement in order to

	

A.f
.
RT,

obtain the release of the car from the company selling it to him .
Instead of so using the documents he discela

	

1min with the plaintiff
Company. After default in II Inent under t greement the plaintiff

seized the car but later sur? ,ifarc,l it to a L nc fide purchaser wh o

had possession of it under I r agreement . An action for damage s

against the defendant aliegii deceit and fraudulent conspiracy wa s

dismi -nad ..

field, on a i eal, reversing the decision of MuRPnv, J . MACDONALD, C .J .A .
and /f 'i .„oCJ.A. dLa-

	

that the defendant on his ow n
mw lie vas ei

	

upon, a be a ?r•t s»tirai and not-
(vit . lee ding his being a h_inor >vas liable in

	

~e amount

paid by the plaintiff to 3I. for the assignmmr,

	

I the spurious

documents .

I . from, the decision of 11uiinr, J . dismissing th e
plaintiff (ompanv's claim for ^ i 7 : . 7 <i in respect of the di :s -

Countin of all

	

piareltase

	

tailor ear.
Defendant was a minor,

	

was represented by a guardian
ad Weal, in the suit . The plaintiffs are a company who, amon g
other financial activities, d -

	

, ~ agreements for sale for the
purchase of motor-cars, and on August 10th, 1925, a man named
Martin, carrying on business at New Westminster under the Statement

trade name of Martin Motors, brought to their office in the city
an agreement for sale signed by the defendant, together with a
note for the balance of the purchase price of this particula r
motor car . This agreement for sale is signed by the defendant
and shews on its face that the total purchase price is the stu n
of $923, that a sum of $275 had been paid in cash and also tha t
the defendant is in receipt of a monthly salary of $125 .
Accompanying the agreement for sale Was a notes _iim1 b- the
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COURT OF defendant for the sum of $648, dated August 10th, and ruatur -
APPEAL

Mg in instalments on various dates .

1926

	

The plaintiff discounted this agreement and handed it s

Oct . 5 . cheque for the sum of $574 to the man, Martin, and i n

Cow_

	

the ordinary course of business notified the cl : fendant that i t

TI\E TAL had discounted the note and gave the nc ess i y particulars as
GUARANTYARTY
CORPORA- to where to make proper payment,

	

~and it heard nothing more for
TIDY or weeks. It subsequently turned out that there was no truth i n

CANADA LTD .
v .

	

any of these statements, the ear had not been bought by th e
\TARS' defendant and he had paid no money, and in point of fact h e

had received from the man, Martin, the sum of one dollar fo r

filling up these papers .
The trial judge came to the conclusion that the defendant, a

mere boy out of school, had not shewn any evidence of con-

spiracy ; that he had got into the hands of a scoundrel wh o
Statement imposed on him ; that he had derived no benefit from the trans -

action ; had acted in good faith and had no idea he was doin g

wrong in lending his name to the agreement sued on. The

judge also was of opinion that to give judgment against the boy

he must find him a criminal, and on the evidence there wa s

nothing to show a criminal intent .
The appeal was argued at Victoria on the 4th and 7th o f

June, 1926, before MACDONALD, C .J.A., MARTIN, GALLIHER,

MCPniLLrr> s and MACDONALD, JJ.A .

_layers, for appellant : There was actual fraud on the par t

of the infant . Jae never intended to buy a car at all and Derry

v . Peek (1889), 14 App. Cas. 337 is distinguishable . As to

the effect of the fraud of an infant see Edwards v. Porter

(1925), A .C. 1. That it is a tort that can be sued upon se e

Wright v . Leonard (1861), 11 C.B. (N.s.) 258 ; R. Leslie ,

Limited v. ,8heill (1914), 3 K.B. 607 at p. 620 ; Burdett v.

Argumen Horne (1911), 27 T.L.R. 402 at p. 404 ; Earle v . Kingscot e

(1900), 2 Ch . 585 at p . 592 ; Liverpool i delph-i Loan Associa-

tion v. Fairhurst (1854), 9 Ex . 422 ; Burnard v. Haggis

(1863), 14 C .B. (N.s .) 45 .

David Whiteside, K.C., for respondent : The defendant wa s

young and careless in signing these documents . There was no

duty cast on the defendant to be careful as far as the plaintiff



XXXVII.j BRITISH COLUMBIA. REPORTS .

	

45 5

company is concerned. : see Le Lievre v . Gould (1893), 62 COURT OF
APPEA L

L.J., Q.B. 353 at p . 357 ; Angus v. Clifford (1 .891), 60 L.J .,

	

—
Ch . 443. IIe cannot be liable in tort for procuring a contract

	

192 6

by means of fraudulent representations : see Salmond on Torts, Oct. 5 .

5th Ed ., 73 . Assuming there was fraud he must spew an injur

y has been sustained: see 1l co s/iou v . Stiehl (1917), 24 B .C. TINENTAL
GUARANT Y

53 ; Cot/ere/1 v . Jones and Ablett (1851), 21. L.J., C.P. 2 at CORPORA .-

p. 6. Martin sold. the ear in question to one Brown, that was LION or
CAN ADA LTD .

a conversion that the plaintiff could have sued . on : see (Pollock

	

v.

on Torts, 12th Ed ., 264. Martin got the ear from Bray Motors MARK

Limited with money obtained . from the plaintiff . Defendan t
had nothing to do with it : see _IcC'lary v . Howland (1903), 9 Argumen t

B.C . 479 .
Mayers, in reply, referred to West London Commercial Ban k

v . Kitson (1884), 13 Q .B.D. 360 at p. 362 .

Cur. adv. vult.

5th October. 1926 .

lIACDON LLD, C .J .A . : The action is for damages for wrongfu l

conspiracy between one _Martin and the defendant, then an.
infant, to obtain money from the plaintiff by false pretences .

The learned trial judge has found that the defendant had n o
wrongful intent ; that there was no moral turpitude so far a s

he was concerned, and dismissed the action .
In an action for conspiracy to defraud, as in any other actio n

of deceit, the plaintiffs must set out on the face of their stat e
went of claim, the very fraud which they complain of and must

alAOOO ALO,

strictly prove it . Redgrave v . .Hurd (1881), 20 Ch. D. 1 at
p. 6 ; Bowen v . Ecams (1848), 2ILL. Cas . 257 ; McCormick v .

Grogan (1869), L .R. 4 H.L. 82 at p. 97.
fhe facts are that Martin, in whose employ the defeud,i.n t

had lately been fora short time, came to his. at his parents'
home and requested him to sign an agreement to purchase an
automobile, representing that it was one he had . purchased from ,
I think it must be inferred, the Bray Motors ; that he wanted
to get the automobile from them and that if defendant woul d
oblige him by signing the agreement and the accompanyin g
promissory note, those documents would enable him to get the
car and that as he expected to sell. it in a day or two, defendant
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COURT OF
the agreement and the note. It must be conceded that thi s

1926

	

transaction must have been known to the defendant to be a
Get . 5 .

	

fictitious one. It was on Martin's part intended to enable hi m
(, t to commit a fraud. Instead of using the documents with the

Tr,r.xitr. Bray _Motors to obtain the release of the car, Martin sold the m

G of

;;
A
t to the plaintiff . The defendant so far as shewn by the evidence ,

TION Oh' had. no knowledge of this intention. and knew nothing of th e
CANADA LTD .

v .

	

plaintiff, whose name or that of any other money-lender ha d
M A RK

		

t . Lee] mentioned or referred to in the conversation betwee n
him-elf and Martin .

\ow the first, and to my mind, a decisive question is, has th e
plaintiff shewn that the defendant meant to deceive it and. no t
merely the Bray Motors ? I will assume for the purpose of thi s

question that he meant to deceive the Bray Motors, but did h e
mean to deceive the plaintiff ? Unless he did then the plaintiff
has no cause of action . Unless he owed a duty to the plaintiff
to refrain from putting these documents in Martin's hands, i t
cannot complain. The documents on their faces were not

`LAet'ONALn, addressed to anyone. They merely show a transaction betwee n
C .J .A .

the defendant and Martin alone. They are in a different cate-
gory to that of a prospectus or an advertisement . Nevertheless i f
defendant intended Martin to use them to deceive anyone wh o
night be induced to advance h ones- upon them, the defendant
would be liable for misref,re e e ltation, to a ],erson who had acte d
on the faith of them . Strip / v . Wint '°ie /',,' n (1873), L.R. S
Q.D. 244 at p . 52. To determine this g ee must look outside
the documents themselves, at what took place between Marti n
and the defendant at the time of the transaction. The only
evidence of this is that of the defendant himself . IIe said :

"I

	

[Martin] told me he was buying a Star auto c- i the

	

:Ituent plan

alai that he could not pay the next note and he :raa<<

	

up the

'papa .- so that he could get the car, that he woulr.

	

it t vo days

stud everything would be fair ; that he. would not ]tat

	

thin_ against.

me at all . "

"Did lie tell you where the car was? Yes, at Bray _Motor, . "

On. cross-examination he was asked :
"Martin told you that he wanted you to do this so that he could get this

car frcnn someone else? Yes . "

The fair inference from this is that the "sorueone else " was
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the firm who had possession of the ear . The defendant was not
asked whether or not he had intended that Martin should sel l
the documents to the plaintiff or to someone else . That essential
point was not touched on at all .. Now the burden was on th e
plaintiff to prove the conspiracy alleged. and. part of its ease was
to prove that defendant conspired with Martin to deceive it ,
not the Bray Motors . This it has failed, in my opinion, to prove .

The intention though it need not be alleged, yet must appea r
by legal inference from the facts proven ; . motive is immateria l
but intention. is all material . Herring v. I3ischojfshei li (1S76) ,

W.N. 77 . Martin by telling the defendant that the ear was a t
the Bray Motors and that he wanted these documents in order
to get possession of it, clearly intimated that he intended to use
the documents with the Bray Motors for that purpose. That is ,
I think, the fair inference to draw from the evidence . The other
inference contended for, that he intended the documents to b e
used to raise money for Martin either by sale or pledge of the m
to a money-lender, is inconsistent with the other statements tha t
Martin would. sell the ear in two days and the defendant woul d
have nothing further to do with the transaction .

It is well settled. that, when two alternative inferences may
be drawn from facts, that one which is in favour of innocenc e
must be drawn. : Hamilton v . Kir•wa r (1845), 2 Jo. & Lat . 39 3
at p . 401 ; 73ullieant v . A f(orne /-C-'l for 1'ir/oem (1901) ,

A.C. 196 ; Angus v . Cli/foil (1.891), 2 Ch . 449 at p . 479 ;

i[ouuatt v . Plaice (1.818), 31. L.T. Jo. 3S7 .

But there is another answer to the action . To s :a a claim
for damage- for deceit, the plaintiff cannot

	

' Inless i t
prove that it relied upon the representation and

	

ed upon it .
Now let us see what A\estall, plaintiff's manager, says

"Martin was the only one you paid any attention to in this matter,
wasn't he? Yes .

"You trusted entirely to Martin's representations when you made th e

deal with him ? Yes, surely . "

II.e qualifies this by saying :
"You sized up the ear from what Mr . Martin told you about it and you r

security was the car, wasn't it? The car would be the security in the case,

combined with the purchaser's signature . "

And again, in answer to a question, he said . :
"The auto represented sufficient security to liquidate the note, no ques-

tion about that ."

COURT O F
APPEA L

192 6

Oct. 5 .
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In face of this evidence as well as for the other reasons men-
tioned and of the judge's findings, the plaintiff has failed t o
make out its case .

The appeal should be dismissed..

CoN -
- i iNEYTAL

	

MARTIN, J ._1.. : This is an action to recover damages agains t
l :vNTI

the defendant infant for deceit and fraud arising out of a n
1O` O1' alleged conspiracy between him and one _Martin to enable Marti n

- ADA LTD .
v .

	

to obtain money from. the plaintiff Company on the strength of
MARK an agreement for sale, dated 10th August, 1923, by 1 .2 monthly

instalments (accompanied by a promissory note for $648, like -
wise payable in 1.2 concurrent instalments) of a motor-ear fo r
$923 in which a cash payment of $275 was falsely stated to
have been made at the time of sale, and said agreement and note
were, for valuable consideration paid to Martin, assigned by
him to the plaintiff . In view of the defendant 's admissions at
the trial. it is clear that in his "purchaser's statement" of th e
facts of the transaction, signed by him and endorsed on the
agreement, he knowingly made several material and grave fals e
statements, e .g., as to his salary being $125 per month, whe n
he was out of work. ; as to his age 22, when he was then 201%, ,
and as to not. having "previously bought a. motor-vehicle on

M AETIN, J .A.
credit" when he had purported to do so in form, as here, on th e
previous day ; and he also knew that not only had he not paid
the cash deposit of $275 to Martin, but that Martin had. paid
him $1 to sign the spurious documents. I. have no doubt on hi s
own admissions that the defendant acted in complete bad faith
and with full knowledge that in signing the papers and note he
was participating in a bogus transaction with the clear intention
of enabling Martin to use the said documents for fraudulen t
purposes in general .

The plaintiff duly registered its agreement and later, on 19th
September, seized the car after default in payment, but upon
its being subsequently claimed by one Brown (who had obtaine d
possession of it under a later and genuine agr(e1tmeut for sale )
it was surrendered to his solicitors on the 20th of \ovember. It
is difficult to see what other proper course the plaintiff coul d
have adopted when it found itself in the unfortunate position o f
having seized the ear upon an agreement which was ostensibly
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bona fide and valid but in reality only the evidence of a sham COURT OF
APPEA L

transaction -upon which no title could be founded. In these

	

--
circumstances no question of the criminality as distinguished

	

192 6

from the undoubted moral turpitude of the defendant arises, the °et . 5 .

latter alone being sufficient to support the action as one of deceit

	

CO
solos, and in. the absence of any contract at all by the infant no TINENTAI•

GUARANTY
question arises as to the "tort being so connected with his con- CORPORA -

tract as to be part of the same transaction" as Lord . Cave put it
cAx0N In. .

in Edwards v. Porter (1 925), A.C. 1 at p. 1.5 .

	

v .

The action then being purely tortious comes within the MAR K

general rule, which is not disputed, and is sufficiently expresse d
in Clerk & Lindsell on Torts, 7th Ed ., II . 43, and Salmond on
Torts, 5th Ed., p. '71. ; in the former at p. 43 it is succinctly
stated :

"Infants are liable to be sued for torts of all kinds, and, except when the

action is founded upon malice or want of care, the tenderness of the infant' s

age is immaterial . "

It was objected that no damages were proved but having
MARTIN, J .A.

regard to the exceptional circumstances I am of opinion tha t
they are established by the amount paid by the plaintiff t o
`fartin, viz ., $574 .74 (per° cheque Exhibit 2) when it took the
assignment of defendant's said spurious note of $648 to Martin ;
though other considerations would have arisen had the . plaintiff
been entitled to keep the car.

Something was said about the form of the pleading and
though it probably does contain some unnecessary allegation s
respecting a conspiracy that superfluity does not detract fro m
the sufficiency of the essential allegations of fact which hav e
been substantiated . by evidence .

I would therefore allow the appeal and enter judgment fo r
the plaintiff for $574.74 and. interest at five per cent . from 11th
August, 1925.

GAr amen, J.A . : An infant may be liable. for tort generally .
He is not answerable for a tort directly connected with a contrac t
which, as an infant, he would be entitled to avoid 	 Lord Sumner
in R. Leslie, Lirn. v . Siiiell (1914), 83 L .J ., K.B. 1148 .

Was there representation without fraud ? If so, no action
for deceit will lie : Peek" v . Derry (1.887), 57 L .J., Ch . 347 .
"[If] fraud is distinctly separated from the contract, and can

OALLIHER ,
J .A .
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in no sense be said to be the means of effecting it," then it being

a contract recovery could not be had as against an infant :

Collins, L .J ., in Earle v. Kingscote (1900), 2 Cb. 585 at p. 593 .

In that case it was held that the fraud might have been corn -

ce,__

	

mated altogether independently of the contract .
TIVE\TAL

	

The principle laid down in Liverpool Adelplu Loan Associa-
GUA vyTT

bon. v. Fairhurst (1854), 9 Ex . 422, and referred. to with

approval by Collins, L .J., in Earle v . I uigseote, supra, is :
CA~ai , i.Tn .

v

	

" When the fraud is directly connected with the contract with the wife ,

MARK

	

and is the means of effecting it, and parcel of the same transaction, th e

wife cannot be responsible . "

If the contract here that was induced by the representation s
of the defendant had been with him, then no recovery could b e

had. But shortly, here, the contract which was induced by th e

representations of the defendant was a contract be, v . a the

plaintiff and a third party, and the action here is not to enforc e

a contract as againstthe infant defendant but for damages

suffered by the plaintiff dum to the tort of the defendant which .

induced. the contract with the third party and . the (uestion is—

Does this come within the principle that a minor is in general
GAI LIHER.

a .A .

	

liable for his torts in the same manner and to the sin ).e
as an adult ?

','\ liat are the facts when we examine them ? The defendant
cut . i n 1 into what he knew was a fake agreement to purchas e
the err in question from Martin in which he misrepresente d
himself as being of age, that he was earning $125 per month ,
that he had paid. in cash on the purchase price the sum of $275 ,
he gave his note for the balance of the purchase money, $648 ,

payable in monthly instalments and. he did all this knowing the

falsity of such representations and. knowing that these document s

were to be used for the purpose of obtaining a release of the

ear and to enable Martin to obtzH , -lion of same, which

Martin did, by discounting these doe~~i~~,~ ut with the plaintiff .

It is true he says that he glanced over these documents, tha t
he did not really read them, but that he knew the nature o f

them and lit 1 :Lei and similar documents for Martin once

before, relying on Martin ' s representations that he, Martin,

would sell the car again in a couple of (lays and that his respon-
sibility would cease as had taken place on the previous occasion.
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Martin did sell the car, but discounted the agreement with a COURT OF
APPEA L

different firm, became insolvent and wound up in custody an d

the plaintiff has lost the amount it paid Martin .

	

192 6

This young man of over 20 years of age lends himself to a oet.

scheme of this kind through which others are defrauded while

	

c'o, _
conducting a legitimate business . Moreover, he was put upon TI\E\TAL

his guard the day followin g the transaction by notification fro
m the plaintiff that it was the holder of his agreement and note and TION o r

CANADA LTD .
that payment was to be made to them of the balance of the

	

v.

purchase-money to which he paid no attention, other than men- -MAR K

tioniiig it to _Martin, who he says, assured him he would look
after it .

I do not think Peek v. Dern ay, sepia . governs this ease . The

intention to deceive here is shewn by the wilfully making fals e
and fraudulent statements by act and deed, which he knew wer e
false and fraudulent and which he intended to be taken as true, CALLnIER,

J .A .
and as in my view the action here is one of tort, and not contract ,
as applied to the defendant, the principle of liability as to tort s
generally, should apply and the plaintiff's action should succeed .

Money was needed for the purpose of having this car released ,
and the purpose of executing this spurious contract was not tha t
it should be given in exchange for the release of the car by th e
holders, but for the purpose of procuring the money for effectin g
such release . That being so, the offence was against anyone
who acted upon the faith of the false representations .

I would allow the appeal and give judgment for the plaintif f
below .

1IcPliim-At>s, .1 .A . : 1 am in complete agreement with th MCPHILLIPS ,

opinion of my brother \Lumrrx and would allow the appeal .

MACDO ALD, J . A . : So far as the facts and inferences there-
from are concerned, I think the findings of the learned. tria l
judge should not be disturbed . Particularly with a young man
of his age he would have an opportunity from his manner and .r .A .
demeanour to determine whether he simply acted foolishly a s
the tool of Martin, or with the deliberate intention of joining
with him in committing a fraud. The trial judge finds under
all the circumstances that the defendant acted in good faith,
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if he would sign a conditional sale agreement and promissor y

	

1926

	

notes it would enable _:Martin to complete the purchase of a car

Oct . 5 . and resell it in a couple of days . He did not know that Marti n

	

cox

	

would take advantage of his foolish act to commit a fraud on th e

Tr ENTAL plaintiff, nor was he a party to a conspiracy to defraud th e
GUARATY~CORPO

RA- - plaintiff . It is true the learned trial judge says :
CORP O

	

TION O

	

"That, of course, involved his [i .e ., the defendant] allowing Martin to do

CANADA LTll . something which he must have known to be wrong . "

MARK This is scarcely accurate, because the defendant did not know

that Martin intended to discount the notes and agreement wit h

the plaintiff. The utmost that can be said—and it should be s o

found	 is, that when the defendant received the notice of

assignment and demand for payment, he realized more full y

that he did a wrongful act in becoming a party to a fictitiou s

transaction . Still trusting Martin, however, he adopted the

natural course under all the circumstances in handing the letter

to him. On that state of facts is the defendant, who was a n

infant, liable ?

MACUOr ALll, The action is not, and in any event in the ease of an infant ,
J.A . could not be based upon contract ; nor could the infant be sue d

for a tort arising ex contractu. There was in fact no contract .

Neither party to the pretended sale intended it to so operate .

The action is based on fraud independent of contract .

If the claim as set out in the pleadings is grounded on a con-

spiracy it wholly fails . I will deal with it, however, on th e

basis submitted to us as an allegation of fraud on defendant' s

part .

As decided in Derry v . Peek (1889), 14 App. Cas. 337, a

false statement made through carelessness and without reason -

able grounds for believing it to be true, may be evidence of frau d

but does not necessarily amount to fraud . The defendant di d

not execute the notes and documents with a consciousness tha t

they would be used for any purpose other than that stated t o

him by Martin . Ile did not read them over or fully acquaint

himself with their contents . In his innocence the defendant did

not believe that his act would be used to perpetrate a fraud o n

the plaintiff, and the fact that he had no reasonable grounds fo r

thinking so would be immaterial . We might concede that he
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knew the representations he in effect made, viz ., that he was th e
purchaser of the car, was false, yet it would not necessaril y
follow that it was made fraudulently . As pointed out by Lor d
Iferschell at p . 375 :

"In my opinion making a false statement through want of care falls fa r

short of, and is a very different thing from, fraud . "

and a finding of fraud is essential in an action based on deceit .
I would dismiss the appeal .

Appeal allowed, Macdonald, C .J .A., arad

Jlacdonald, J .A . dissenting .

Solicitors for appellant : Wilson, Whealler cC Symes .

'Solicitors for respondent . : _llcQuar°rie, Whiteside di Duncan .

COURT O F
APPEAL

19 2

Oct . :5 .

CON -
TINENTA L

GUARANT Y
CORPORA -
TION OF

CANADA 1,Th .
V.

MARK



464

	

BRITISH COLUMBIA REPORTS .

	

[\'oL .

MACDONALD,

	

SLOAN v . _McR AE .
J .

(In Chambers)
Trials—Action for libel—Venue apliralioa for change of—Fair trial

1926

	

Discretion—Appeal.

An action was brought for damages for libelous statements published at

the instigation of the defendant in Vancouver in January, 1924, in

a pamphlet entitled "The Searchlight" under the heading "A petition

for Duval Commission ." The writ etas issued in Nanairno and the

defendant applied for change of venue . Nine affidavits were read in

support of the application, all expressing the belief that a fair tria l

could not be had in Nanairno because the plaintiff was returned a t

the previous Provincial election for Nanairno ; that he was a minister

of the Crown ; a resident of Nanaimo for many years : was popular

amongst the people of the town and was a man of great influence i n

this comparatively small place . It was held by the judge who hear d

the application that the defendant had reasonably established that a

fair trial could not be had in Nanairno and ordered a change of venue .

held, on appeal, reversing the decision of .MACDONALD, J ., that the affidavit s

submitted by the defendant were mere expressions of opinion founde d

on the plaintiff's popularity that the is a minister of the Crown repre-

senting the constituency and of considerable influence . in order to

found a ease for change of venue facts must be set out, not opinions .

The judge below not only founded his order upon insufficient evidence

but proceeded on a wrong principle in accepting opinion evidenc e

supported as above without any act of misuse of his popularity o r

influence, and the venue should be restored to Nanairno .

APPEAL by plaintiff from the decision of A ACDoNALD, J . on
an application by the defendant for change of venue in an action
for libel from Nanaimo to Vancouver or some other place i n
the Province, heard by him in Chambers at Vancouver on th e
13th of May, i 9 . The facts are set ont fully in the judg-

ment of the trial judge .

A . H. d[acAT eill, Ii .C., for the application .

	

J . lP . de13 . Far'r'ie,

	

onlra .

18th \Iay. 1926 .

IACDONALD, J. : Plaintiff, who is provincial secretary an d
minister of mines for the Province of British Columbia, in thi s
action for libel, has fixed the place of trial at Nanaimo, bein g

his place of residence.

May 18 .

COURT O F
APPEAL

June 29.

SLOA N
v.

11CRA E

emen

Iii. ACDONALD ,
J .
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Defendant seeks, as a special jury is being applied for by the rACD O
r

ALD ,

plaintiff, and will doubtless be granted, to obtain a change of (In Chambers )

venue from X anaimo to Vancouver or some other place in the

	

192E
Province .

May 18 .
The application for such change does not, as usually occurs,

require consideration as to the balance of convenience, but i s
based upon the ground, that a fair trial cannot be obtained by
the defendant at X anaimo .

It is alleged that the libel was contained in a pamphle t
entitled "The Searchlight," published and circulated in th e
month of January, 1924 . The extract therefrom which is com-
plained of, is set out at length in the statement of claim . It is
contended that, shortly put, such extract meant, and wa s
intended to mean, that the plaintiff, while a candidate at a
previous general provincial election, had been bribed by th e
promoters of the Pacific Great Eastern Railway Company to th e
extent of $50,000 to accord them protection and favourabl e
treatment and that this object had been accomplished .

Defendant, at the time of the publication of the pamphlet ,
was the leader of what was known as the Provincial Party, an d
it is averred that the subject of such alleged libel was discusse d
during the general election which took place in the year 1924 .
Assuming this statement to be correct, then it is a fair deduction
that it has not been forgotten by the voters in the meantime,
especially in the City of X anaimo, where plaintiff, during such
election, commenced this action, in June of that year, though i t
remained dormant for a considerable period, and was not rip e
for trial, until September, 1925 .

The practice in this Province, as to fixing the place of trial ,
differs from that in England, where the venue is determined b y
the _Master, upon a summons for directions. Plaintiff, under
our Rules, has the right to select the place of trial and this righ t
is not lightly to be interfered with . The onus is upon a party
applying to change the venue to show that the discretion of th e
Court should be exercised and a change made. Numerou s
authorities have been cited to me for and against the application ,
but, as Boyd, C. said in an application of this nature in Down i e
v . Partlo (1893), 15 Pr. 313 at p . 314 : "The facts in each case
are to be considered." He then added :

30

COURT O F
APPEAL

June 29 .

SLOAN
V.

\'1CRA E

MACDONALD,
J .
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by him. There is no doubt, however, that the question, as to
ltel ; :u whether the privilege or advantage thus possessed by a plaintiff

is being utilized to the detriment or prejudice of a defendant ,
in a jury trial, is a fit subject for consideration by a Court i n
the interests of justice and proper exercise of its discretion .
However, before considering what may be termed the merits o f
the application, I should deal with the contention of the defend -
ant that section 1.5 of the Libel. and Slander Act is applicable to
this action . I do not think that the. pamphlet or campaign
sheet called "The Searchlight" comes within the terms of suc h
Act . There was no material filed sheaving that it was a publi c

racnJAr
.n, newspaper or other periodical publication, within the definitio n

prescribed by the legislation. Then again such section provides ,
that the trial may be held at the place where the plaintiff resides ,
so it does not, in any event, form a bar to the plaintiff selectin g

anaimo as the place of trial. The latter part of the section

is entitled to comment and has some relation to this application .
It permits an application to be made to the Court for the trial
of the issues in any other county "if it be made to appear to be
in the interest of justice or that it would promote a fair trial."
This provision is instructive and applicable generally as shortl y
outlining a ground upon which the defendant must, in thi s
Province, base his application in order to succeed . In England
the plaintiff in a libel action does not have the same advantage

(ever the defendant as in this Province in fixing the place of trial .

See Odgers on I ;ibel. and Slander, 5th Ed., p . 61.7, where th e

author, after referring to the fact, that the plaintiff has n o

longer a preponderating voice, and no prinia facie right to have

such trial. fixed. in the place that bests suits himself and hi s

witnesses, adds that :

MACDONALD, "lt is a safe general rule that the venue will not be changed unless th e
deteiidant chews that some serious injury and injustice to his case wil l

(in
c h amb ers ) rise by trying it where the plaintiff proposes to have it tried . "

1926 It is not contended that this action could . not be as conveni-
lla .

Is . (July tried at Victoria, `ancouver or \ew \Vestminster as a t

COURT OF \ anaimo, so that the sole question to decide is, whether the righ t
APPEAL of the plaintiff, in the first instance, to name a place of trial ,

lane 2t) . should be interfered with, through the reasonable probability o f
there not being a fair and impartial trial at the place selecte d

SLOA N
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"If either party can satisfy the Master that he will not have a fair trial MACDONALD ,

in the place which seems naturally most convenient (e .g ., because his

	

J.

opponent

	

' >onent is especially popular or powerful

	

~ in that nei ghbourhood), the
(In Chambers )

Master will fix on some other place where he is sure the jury will be

	

192 6
impartial . ,,

May 18 .
Then again, Pollock C .P> ., in Penhalloir v. The Mersey Dock

and harbour Board (1559), 29 L .J ., Ex. 21 at p. 22, in the COURT OF
APPEAL

course of the argument, as to whether the special jurors wh o
might try the case at Liverpool would be prejudiced or not, said : .Tune 29.

"It is not a mere question of personal bias or prejudice ; but when a
SLOA N

	

matter has been for some time discussed in a large community public

	

v
opinion is involuntarily, unconsciously influenced ; and it is impossible to MCRAE
say how far the ease may not have been prejudged . All other considera-

tions must give way to that of a fair trial . The learned Baron who trie d

the former cause is of opinion that this cause would not be fairly tried
at Liverpool ."

In Gatley on Libel and Slander at p . 453 the course pursued
by the Master as to the place of trial is put in a somewha t
different way as follows :

"On the application of either party the Master will alter the place o f

trial if he is satisfied that, owing to local prejudice or partisan feeling ,

there is no reasonable probability that a fair and impartial trial will be

obtained in the place originally fixed, or for any other good cause Shewn ." MACDOFALD,

	

It should be borne in mind, however, that the designation of

	

J .

the place of the trial, thus referred to, was not, in the firs t
instance, made by the plaintiff but by the Master -upon the orde r
for directions when both sides could be heard .

Without a lengthy discussion of the numerous authorities
cited, I think I should, in coming to a conclusion, be guided b y
the remarks of Pollock, C .B. that "other considerations mus t
give way to that of a fair trial . " To the same effect King's La «
of Defamation, p . 30, states that "the obtaining of a fair tria l
must overbear every consideration of mere convenience ." In
Roche v . Patrick (1570), 5 Pr . 210 at p. 213, dlr. Dalton, after
discussing the matters of convenience and expense, concludes :

"I entirely agree with Mr . Paterson, that if it be reasonably established

that a fair trial cannot be had in Leeds and Grenville all the above con-

oiderations are ON erborne.' "

In support of his application a nutulrer of affidavits have bee n
filed by the defendant, asserting that a fair trial of the actio n
could not be obtained at Y anaimo. The plaintiff, in his sol e
affidavit filed in reply, states that he is advised and believe s
"that the only issue of fact to be tried is the issue as to the truth
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MACDONALD, of the libel recited in the defendant 's plea of justification ." He
J .

(In Chambers) also states that, in his opinion, there is no place in Britis h

1926

	

Columbia, where a fairer trial of this action can be had, than i n

May Is . Kanaimo. Assuming that the statement of the plaintiff be

correct, as to the only issue to be tried, then the truth or falsit y
COURT of of such an issue is one, upon which both parties should desire a
APPEAL

fair trial. Wherever the trial is held the burden of the proof

town with a jury selected under the provisions of the Jury Act .

While, on the contrary the defendant prefers to have the tria l

at Vancouver, stating his belief that a fair trial is not obtainabl e

in Xanaimo. Both plaintiff and defendant are prominent

citizens who have taken an active part in public life and ar e

presumably strong in their convictions upon a subject of con-
troversy discussed more or less throughout the Province .

With this contradiction between the parties and the balance

in favour of the plaintiff, I should turn to consider the affidavit s

MACDONALD, filed on behalf of defendant by residents of Xanaimo and deter -

J'

	

mine whether they outweigh the position of vantage otherwis e

possessed by the plaintiff .
Affidavits as to defendant not obtaining a fair trial i n

Y anaimo were made by William E . Bray, Merchant ; Peter

Conroy, Merchant ; James A. Irvine, Merchant ; Senator

Albert Edward Planta ; ilex. S. Moffatt, third engineer of S,S .

Princess Patricia ; Amy M. Moffatt, his wife, and Mrs . Am y
Kenilworth Gilchrist, widow of Captain William Gilchrist, an d

now residing in North Vancouver . It is indirectly suggeste d

that I should not fully accept the statements contained in thes e

affidavits and give them full effect because the deponents wer e

supporters of the Provincial Party, of which defendant was

leader, at the last local general election. While this might

indicate that their sympathies were with the defendant in thi s

action, still it should not be sufficient to destroy the effect of

their statements under oath . No attack has been made upo n
their character or veracity and their sworn statements ar e

entitled to due consideration. Without discussing such affi-
davits in detail, it will suffice to state they in some cases express

g one 29
.	 of such a plea of justification rests upon the defendant .

SLOAN

	

Plaintiff, through his counsel, contends that the defendan t

V .

	

should proceed with such proof at a trial to be held at his home
MCRAE
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a belief and in others only an opinion on the part of the MACDONALD ,

deponent that a fair trial of the action is not obtainable in (In Chambers )

Nanaimo .

	

192 6

In some cases reasons are given for arriving at their conclu- ZIay 1s .

s us. The affidavit of Francis Drew Pratt, solicitor for the

	

—
COURT O F

mlant, gives a history of a visit made by him to Nanaimo, APYEA L

am! the difficulties he met with, in interviewing citizens, as t o
the probability of a fair trial of the action before a jury in that

June 29 .

city . He states that he interviewed more than h'i citizens for

	

SLOA N

that purpose and. in every instance bnt one the parties so inter- MCRA E

viewed expressed an opinion, under a promise of secrecy as t o
non-disclosure of their names in most cases, that the defendan t
would not receive a fair trial in Nanaimo.

During the course of the argument, as a solution of the diffi-
culty, I inquired from counsel for the plaintiff, whether hi s
client, who was present at the time, would be willing to have th e
trial before a jury in some Coast City, other than Vancouver ,
say, Victoria or New AWestminster, but the -n- ion was fruit-

less. The plaintiff's desire is apparently very strong to hav e

the trial at Nanaimo, in fact his counsel, assumedly so instructed, MACDONALD,

volunteered the remark when I reserved my decision, that he

	

J .

would appeal. if it were adverse to his contention.

The position taken by the plaintiff has invited more con-
sideration of the authorities than would have been deemed

necessary in an action of this nature, where a person sued by a

minister of the Crown for libel., seeks to have another plac e

chosen for the trial, than the one selected by the plaintiff .

While not overlooking the superior position held by plaintiff ,
I should, however, as Chief Baron Pollock said, bear in mind
that "all other considerations give way to that of a fair trial"
and that the right of naming the place of trial, possessed by th e
plaintiff, under our practice, should not militate against th e
(1, 'enda.nt so that "a serious injury and injustice would arise t o
h :- < a -e ." 'From the material filed, I believe that, if the tria l
were held in X anairno, this result would follow . This has been
"reasonably established" and substantial justice requires a
change, in order to have a fair trial . The application of the
defendant should be granted for a. change of venue, but not t o
Vancouver . I give the plaintiff the option, without prejudice
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LACrxONALD, to his rights, of selecting either Victoria or New Westminster
J .

(In Chambers) as the place of trial. They are convenient and a speedy tria l

1926

	

can be held at either of theta . If the plaintiff does not make

~I23. 1s
such selection, then I will do so, u h n the order is submitted to
	 me for signature. Costs will

	

in the cause .
COURT O F
APPEAL

June 29 .

SLOA N
v.

MCRAE

J. W . deB. Farris,

	

for appellant : The action was com-
menced in \anaimo where fir . Sloan 1i and the venue was
changed to \ew Westminster or Victoria . `1 e submit that ther e
is no ground for the change . There is nothing to shew that
Sloan has tried to use his influence : see Gatlev on Libel and
Slander, p . 453 ; Sagiro v. Leader° Publishing Co ., Ltd . (1925) ,
2 W.W.R . 1The plaintiff has the right to lay the venue
and it should not be clanged unless substantial justice require s
it : see Jbboll v . 0' , .I rt Canadian Ranching Co . (1919), 2 7
B.C. 241 at p . 242 ; i apses v . Beogden (1864), 17 C .B. (N.s . )
571. ; Starr-all v . Dominion Atlantic R. Co . (1.912), 5 D.L.R .
611 . There must be substantial grounds : see (cage v. Reid
(1917), 39 O.L . .I . 52 at p . 58 ; Campbell v . Doherty (1898) ,
18 Pr. 243 ; Regina v . Nicol (1900), 7 B .(` . 278 . "I hey must;

Argument
_ t law that a fair trial cannot be had at \ann,mo : see Roche v .
Patrick (1870), 5 Pr. 210. The case of Centre 8!tar° v . Ross -
land .Miners 1 "nion (1904), 10 B .C. 306 n vr- Hite ? . by the othe r

i.de . We submit it is in our favour . The learned judge
below followed Penhallou' v . The Mersey Dock and Harbour
Board (1S59), 29 L.J ., IIx . 21 . . The affidavits supporting the

motion do not disclose s ufficient grounds to change the venue :
see In 're Anthony 1]i, , 7l. 1 , ,rd; Co . (1899), 2 Ch . 50 ; The
King v. Licence tumtitissiou es of Point Grey (1913) . 18 B.C .
645 at pp. 650 and. 655 .

A . H. MacNeill, li .C ., for respondent : The circumstance s
shew clearly that the defendant cannot obtain a fair trial a t
\anaimo. The trial judge has found that this is so and. he
should not be disturbed . Abbott v . lliestcra Canadian Ranchin g

F'roin this decision the plaintiff appealed . The appeal was
argued at Victoria on the 28th and 29th of June, 1926, befor e
MACDo ALD, C .J .A ., MARTE

	

( .Ar,r,rttr;r., M I'rrtr,r .rr's and
11ACDONALD, JJ.A .
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Co. (1919), 27 B .C. 241. is in our favour on this point : see MAC
s

DONALD ,
.

also The Assyrian (1888), 4 T.L.R. 694 ; Soley and Co . (In chambers )

(Limited) v. Bilge (1896), 12 T.L.R. 191. ; 1%oa icell v . Van

	

1926
Grattan (1897), 14 T.L.R. 145 ; Thorogood v. A'ewman

May 13 .
(1906), 23 T.L.R. 97. A fair trial is the first consideration	

and expense secondary : see Jacobson Goldberg Co . v. Living
COURT O

F
APPEA L

stone (1920), 28 B.C. 35 . The plaintiff` has no prima faci e

right to have the trial fixed in the place that best suits him : serf .hue 29 .
Odgers on Libel and Slander, 5th Ed., 617 .

	

1s to admuissio:
of new material see Marino v. S1rroal (1.902), 9 B.C . 335 ;

	

v .
eRar:

][oggey v . Blight (1920), 53 D.L.R. 132 ; Conlin v . Spangler

(1923), 4 D.I .R . 281 at pp. 285 and 288.
Argumen t

Craig, K.C., replied .

MACDOi1ALD, C.J.A. : The appeal should be allowed .
i‘Iy difficulty in sustaining the judgment of the judge belo w

is that there are no facts brought out in he evidence upon which
the Court can say that the venue ought to have been changed.
Usually where prejudice is alleged, certain facts, or propaganda ,
or influence, indicated by acts, are set forth, from which the
Court can draw the conclusion that a fair trial cannot b e
obtained in a particular case . Ilere all we have are the
< fiidavits of several persons who give their opinions . I will
s ay nothing about the deponent' associations with the parties ,

b< c u.. , ~, I do not think that that Las anything to do with the

appeal . I will assume that they are non-partisan . They say

that because of the popularity of llr . Sloan in the come nlnit y

in which be lives it would be impossible to obtain a fair trial

	

C.J .A .

there . These are simply expressions of opinion, the deponent s

found their opinions upon popularity alone . They do say i n
addition that : he is a minister of the Crown, is the representativ e
of the district, and has considerable influence, but they do no t
say that he has used his influence to further his interests in thi s
litigation . That sort of evidence could be got in any jury case .
Any number of inca might be induced to say, and perhap s
honestly say, that in their opinion one party or another part y
could not obtain a fair trial in a named. county. "I'he witness
takes the place of the Court : he says, From my knowledge, or,
from any information, or, in my opinion, a fair trial could not
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because the persons whom Mr. Pea-If interviewed are not named .
True, he might have been examined upon his affidavit, but th e
person who applies for a change of venue must make out a case .
It will not do to say, I make certain statements without disclos-
ing' the names of my informants and it is for you to find out th e
facts in regard to them by examination of me .

So far as the affidavits on both sides are concerned, I get ver y
MACDONALD, little assistance from them, and if I were to found a judgmen t

upon material of that kind I should be going much further than
I think a (°ourt ought to go . In one of the eases cited, .The
(ueen v. Toulon (1899), IS Pr. 429, in which the question o f
venue was involved, Mr . Justice Robertson, who heard it,
pointed out that in order to found a ease for change of venue ,
facts must be set out, not opinions . Mere opinions are of littl e
value . I have no doubt, therefore, that the learned i7 _e was
in error in changing the venue . IIe not only founded order
upon insufficient evidence, but proceeded . on a wrong principle- -
upon the principle that opinion evidence unsupported by a single
fact except popularity was enough, without evidence of any ac t
of the plaintiff of Iii se of his popularity or his influence i n
connection with the c , I therefore think, with great respec t
to the learned judge, Tat his judgment should be set aside an d
the venue restored .

:MARTIN, J .A . : In my opinion this a veal must be allowed .
However regarded, whether under the old practice, upon th e

English cases which existed up till 1 .902 (and I pause here t o
mArtr'''

'A' say that the dates of the change are conveniently set out at p . 562
of the Yearly Practice, 1920, or under our present practice,

MACDOALD, be got . It is for the Court to draw that inference from th e
(In Chambers) facts, not for the witness .

1926

	

Mr . Pratt makes an affidavit on information and belief. He

May 18.
tells us plainly enough, probably the truth--I have no doubt i t
	 is the truth—that a number of persons he met ,h- dined to expres s

COURT OF an opinion, because they were afraid of the il', r!t it might have
APPEAL

on their standing as citizens of \ anauno, or _ i i their business .
June est . Ile does not name those persons, he simply makes a statemen t

SLOAN

	

that certain persons have refused to give him information .
V

	

There is no possibility of the appellant testing that. evidence ,
MCR.AE
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which was the same as that in England before the change i n
1902, I am. of the opinion that the judgment of the judge below
can not be supported, upon this ground : that I think he has
proceeded upon evidence which is not admissible, and that h e
has proceeded upon a wrong principle, in this way, that he ha s
not given due regard to the right that the plaintiff has to selec t
his place of trial . Many cases have been cited as to the dis-
cretion of the learned judge under both the old English practice ,
which is ours, and the new, and I leink that perhaps the best
example of that is Thorogood v ei a v iz (1906), 23 T .L.R. 97 ;
51 Sol. Jo. 81, and Sliroder, Geuruc!r ,r, di Co. v. Myers di Co.

(1886), 34 V.R. 261, wherein the Court of Appeal, Lord
Justice Esher, said this :

The defendants have not brought their ease within any rule of practice .

The plaintiffs' suggestion is that you could not get twelve Liverpool jury -

men to give an honest verdict in this ease . The suggestion is to my min d
a shocking one . The defendants have to shew a serious injury to their cas e

and no injury to the plaintiffs' for having the venue changed . No suc h

injury has been shewn by the defendants . "

I think these expressions are very succinctly put, and mos t
helpful to this case and elsewhere, viewed in the light of th e
ground upon which it was asked for, and that ground is best set
out in the affidavit of Pratt, in which after his examination o f
25 persons, he says this, as is the ground upon which the applica-
tion is really based ; after interviewing these 25 different per -
sons, with one exception : "they informed me in eves knee
that due to the great influence and popularity of the phi intiff,
in the opinion of my respective informants that the defendan t
would not receive. a fair trial in the City of N anaimno ." lie
then proceeded to interview one F. S. Cunliffe, the President of
the Associated Boards of Trade of Vancouver Island, and wa s
told by him, although he did not care to make an affidavit, o f
the popularity of the plaintiff . That is the 26th person h e
interviewed, and then he says : "I do not believe, because o f
this—because the sympathies of those residents of .\'amino who
are eligibly for jury service are with the plaintiff--that a jur y
could he -eleetcel from the County of Nanaimo which would no t
be so indu,euced in favour of the plaintiff by reason (1) of th e
political nature of this action ; (2) the influence ; and (3) the
popularity of the plaintiff as aforesaid .." And ends up in this

473

MACDONALD .
J .

(In Chambers )

192 E

May 1s .

COURT OF
APPEAL

.June •te .

SLOA N

MCRA E

MARTIN, J .A .
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3SALDONALD, way : "I verily believe that the information . I received. as herein -
J.

(In chambers) before set out indicates the general trend of public opinion i n
and about Nanaimo. "

ay 18 .

	

So we see he there specifically allege

	

general. trend ofM

	 — public opinion, which he finds adverse to the respondent, to b e
COURT OF based upon the appellant's influence and popularity. Now hav -
APPEAL

ing thus defined the ground, I need only say that, although I
tune 29 . have listened with great attention to this case, I have not hear d

SLOAN one case cited which supports the opinion that because a perso n

MCRAE
of influence resides in a community, and. that because he i s
popular in that community, these are grounds against hire . The
statement we have is that a jury could not be selected from the

County of Nanainio which would not be influenced in favour o f

the plaintiff . This as a. ground is not supported by authority .
In regard to politics, the suggestion of political influence, vv_

c

have the decision of DRAKE, J ., in one of the greatest libel ca s

ever tried in this Province	 Regina v . Nicol (1900), i B.C .

73, where an action was brought in ' V ictoria by two member s

of the Provincial Executive, upon a criminal prosecution

launched by them . One of them was Premier of the Province
tL1f,Titi, :J .A .

and both resided in Victoria . One would have thought in a

libel of this kind the question of political influence would b e

particularly acute, because it was an attack on them at that tim e
for the way they were utilizing their public offices for their

private advaneetnent . And vet this is what niy late brother

DI.AKE said about the matter :
"The affidavit alleged that the prosecution are interested in politics i n

the City and County of Victoria, and have been for a number of years ,

and that owing to the nature of the libel the deponent believes it will be

impossible to obtain a fair and impartial trial in Victoria .

"The grounds alleged for a removal of the indictment are of the very

slightest character . The prosecution being interested in polities is a fac t

applicable to most people in the Province . "

Ile goes on to say :
"If being interested in politics is a ground for change of the place o f

trial, 1 should consider it impossible to name a place in the Province wher e

the same objection might not be raised,"

Now I am sure that there can only be one view as to th e
most sensible, if I may say so, view of my late brother I)inin
when he laid down that rule, and I propose to adhere to it ,
because to say in a case of this kind that it has a certai n

1926
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political aspect, of course would mean, if you apply that rule, ''IAOn
J
ONALn ,
.

as Mr. Justice DRAKE says, it would mean you could not try the (In Chambers )

case at all in this Province . And if I may be allowed to refer

	

192 6

to my very . long experience as a trial judge, in the course of may
18 .

which I frequently visited 1 anainio, I cannot shut my eyes to 	
the fact that never the slightest intimation came to the that a COURT O F

APPEA L
jury empanelled to do justice in that county was in any essential

	

—

particular different front a jury in this county .

	

.Tune 29 .

I understand, of course, there may be circumstances that SLOAN

render it desirable to change the venue . If recall to mind the

	

v
WRAF

action taken in connection with prosecutions arising out of very

serious fishery disputes and. disturbances on the Fraser River ,

shortly after Lwas appointed to the Bench, and not long before ,

the death of my brother the lamented thief justice _McCor .r. .
An application was made to change the venue from Vancouver ,

because there was disorder in. the Fraser Valley and upon

that river, and the Militia had to be called . out . The state of

public opinion was so strong, being inflamed by various causes ,

that after the A. sizes opened. in Vancouver and some uses ha d

been tried an application was made to the presiding, jud ge to
MARTIN, J .A .

change the venue, and it was granted and several. were

transferred to the New Westminster Assizes, and it breanie my..

duty to try them. I illustrate that to sheer that there are
circumstances when it will be necessary to make an order of this .
kind, because such a state of affairs existed il~ on particular

community	 in that case, in Vancouver,

	

misplaced
sympathy with the depredators made justice m -sib -1e to be

done in that county, and so in such circa n nce, it wa s

eminently proper to make the order ; but on the othcai hand, an d
with all respect it would, in my view, be eminently improper t o

make such an order in the case before us .

Therefore, for that reason, the only course open to me is t o

say- that, with the greatest respect to the learned judge below ,

there was wrongful admission of evidence and . failure to recog-

nize the principle of the plaintiff's primary right of selection o f

the place of trial, and in the circumstances it becomes our dut y

to say the order was clearly wrongly made from every point of

view and so must be set aside .
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MACDO ALV,

	

G_vr,zrzrzu, J .A . : I agree. In this case the venue has bee n
J .

(In Chambers) laid in Nanaimo ; that was the plaintiff's right. Before tha t

	

026

	

right should be taken away, good and sufficient grounds shoul d

May
is have been established . Therefore, with all deference to th e
	 — learned judge, whose views I respect, I do not find, upon

COURT OF examination of the evidence before me, that the circumstances
APPEAL
_ warranted him in changing the venue.

June 29 .

	

I therefore am of the opinion that the appeal should be

	

SLOAN

	

allowed .
v .

MCRAE
1IcPiirrimus, J .A . In my opinion the appeal must succeed.
No material such as is called for by the practice was lai d

before the learned judge in the Court below that would entitle
that judge, with great respect, to make the order which wa s
made. The plaintiff here had the right to select the place of
trial . The writ issued out of the ranaimo registry of the
Supreme Court and the place of trial was stated to be the Cit y
of Nanaimo. The action is one for libel . The only ground s
that are permissible to admit of change of venue are, (a) pm-
ponderance of convenience, (b) the interests of justice. is to
the first ground no attempt was made to establish this . As to
the second ground there has been dismal failure . The material
upon the second ground is of a nature scant in all its features .
The suggestion would seem to he tliat there is some current of
public opinion in the City of

	

Ho which would be antag-
onistic to the defendant in a

	

.etion in having the defenc e
MCP(I II.LIPS .

13 . properly considered . But I see n,,thing in the material to shew
what this suggestion is based upon, and . it is absolutely necessary
to ;.hew the reason for this supposed opinion, and . that being
absent, the learned. judge was really not capable of exercising a
judicial discretion in the matter .

	

He was without essentia l
evidence . Popularity is hinted at .

Now take popularity	 surely popularity itself zs no crime--
nothing ignominious about popularity	 it is something that
should . be acclaimed in a public man ; it is an earnest of public
duty well performed . Influence-why should not there b e
influence? A citizen who conducts himself correctly and exer-
cises his duties of citizenship well, would have influence ; a
Cabinet Minister naturally has influence—nhy not? That a
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man should be engaged in a very large business and an employer 1tACDONALD,
s

of a great deal of labour in a community and advancing the (In Chambers )

business interests of a community—why not? If he has done

	

1926
that, has he created an atmosphere which would disentitle him ma

y
having the trial of the action in his home town? I see nothin

g in the suggested grounds taken, and suggested is as far as the C
APP
OUR T

EA L

OF

material goes, no proof whatever, and even failure to compl y
with the rules as to affidavit evidence .

	

June 29 .

There is a too general tendency, and I have deplored it all
sLOA\

my life, to make slanderous and libellous statements in regard
McRA Eto men in public life. It is regrettable that is so. But if

slanderous statements are made about public men, and libellou s
statements, the people who make them ought to be able to rest
them on some sound foundation ; and in the present case nothin g
is in evidence as yet ; the plaintiff knows of nothing withi n
own knowledge and has so sworn .

That a Cabinet Minister should represent a constituency i s

in the order of things, and because a Cabinet Minister represent s
his constituency does it mean he is using his influence wrongly
and improperly? If it be so, then say so, do not merely throw ~ic,PrrrLLma ,

out a suggestion that improper influence might be exercised .

	

T A .
Such a suggestion is puerile and inane .

On looking generally over the City of Xanaimo, I cannot s e
how a minister of the Provincial Cabinet— the plaintiff being
minister of mines and provincial secretary would Ise able t o
control or influence the electorate of the City of \ anaimo, o r
the jurors that might be called upon to hear the case ; and as
to this there is failure to even allege that it is the intention t o
do so ; any such contention would of course be ridiculous in th e
extreme, and idle contention .

Injustice may be on both sides . You have to approach the
question from both sides ; and I was pleased to note that in th e
Myers ease, referred to by my Brother YuRrlx, the point I too k
during the argument is dealt with ; the change of venue ma y
work injustice to the plaintiff, the change of place of trial ma y
bring in its train the idea to the changed place of trial that th e
plaintiff would have had some improper advantage in his hom e
town and it was necessary to change the place of trial . The
plaintiff has the constitutional right to select the place of trial,
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MACnoNALD, which he did, and selected his home town ; and that has bee n
J.

tin Chambers) changed. The change of venue is in the circumstances unfai r

1926

	

to the plaintiff . If the plaintiff to this action had been inflanr -

yi ay is ing public opinion in the City of \' anaimo, by newspapers taking.
up his case and. decrying the cause of the defendant, and in tha t

COURT or -vay influencing public opinion, there might be something to b eAPPEAL

said. But there is nothing of that kind in the material here a t
Tune 29 . all . " Therefore, on the material as I look at it, the change o f
SLoAN

	

venue did an injustice to the plaintiff . .And with regard to the
v'

	

fears of the defendant that a fair trial cannot be had in the Cit y
MCRAE

of \ anaimo, I have no hesitation in saving that any such fear s
are wholly groundless . In my opinion, and there is nothing to
the contrary in. the material before us, the defendant will hav e
his defence well considered by the jurors in the City of K anaimo
when they have been empanelled . It is rather an idle conten-
ion to say that popularity and influence have much effect. If

we east our eves over the political history of Canada we ca n
glean some pertinent knowledge . The Rt. IIon. Sir John
Macdonald was. in his day unquestionably the most popula r

MCPHILLIPS, public roan in all Canada, yet he was more than once defeate d
in the Cite of Kingston . Recently the late Prune Ministe r

(the Rt. Hon. Afiekenzie hing) of a day or two ago, went to
the County of York and. was defeated there . It might equally

have been said that in the City of .Kingston no one could with -
stand the popularity and influence of Sir .John Macdonald, and
the same thing in the County of York with reference to llr .
ltaekenzie King . lint we find that the electorate take differen t
views ; and we find in this particular case that the plaintiff i s
a minority representative : more votes were cast for the other
two candidates than for Mr . Sloan—approximately two-third s
of the voters declared for two other candidates, while approxi -
mately one-third only declared themselves for the plaintiff .
We in crasked to accept worthless, or, at best, scant facts, as a
reason for allowing this change of venue ; this Court has no
embarrassment whatever in the present case in deciding, ther e
being an appealable discretion, that there was, with grea t
respect to the learned judge., a want of proper judicial discretion
in the Court below ; there was an absence of that necessary
material before the learned. judge to entitle the order being
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made. That being so, it is the bounden duty of the (E .'our of mACDO ALD,

Appeal to reverse the order and restore the case for trial to the (In Chambers )

venue which the plaintiff selected ; that is, the plaintiff selected

	

192 6
the City of Nanaimo as the place of trial, and that. is the place

\i,ry 1 .
where the trial should be held .

NACIDO ALn, J.A . : I am of the same opinion . With

deference, I think the judge below deprived the appellant of a
legal right, without facts or material that would enable the Cour t
to form its own judgment on the question .

I ppeal allowed .

Solicitors for appellant : Faceis, Farris . Stultz di Sloan .

Solicitor for respondent : F. D. Pratt.

IiETCIIE\ v. THE KIN(

	

MiURPHY, a

COURT OF
APPEA L

June 2!i.

SLOA N
v.

MciRmEE:

Ilinr E,7

	

Ee7.,—A~ E l(tale under sea—Charge on olEl a

not ale EEEEL(d or leased 13 .C . Slats . 1903-/f .

	

erg corn grant—Land

	

1926

	

1910,

	

Sept. 1 .

11ETCdIE S
V .

TnE Kim.;
A. suppliant, having paid $]0 per acre upon obtaining ('roan grant, to coal

rights in lands under the sea, his petition of right for a refund of $ 5

per acre we- refused as the surface of the lands in question had no t

been lea <,•l

	

alienated to any person .

PETITION OF RIGHT for a refund of $5 per acre of the .
amount paid . for mineral rights in lands under the sea . IIeard
by Mt nrnv, J . at \'ic`oria on the 30th of .June, 1926. Under
the provisions of the Coal \Mines Act the suppliants staked cer -
tain lands under till -ea and obtained Crown grants for the
mineral rights in said ti paving therefor $1.0 per acre . The
('rown held a registered title to the surface of the lands and th e
suppliants contend this was a form of alienation that entitle d
them to a Crown grant at $ :, per acre under section 4 of th e
Coal Mines Act Amendment Act, 1 .903 .

Statement
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Stuart Henderson, for petitioner .
.Maclean, K .C., for respondent.

1st September, 1926 .

Mullen-c, J . : It is clear, I think, that Crown lands of th e
Province can only be alienated under powers conferred b y
statute . If authority is needed, the ease of Blackwood v .

London Chartered Bank of Australia (1874), L.R. 5 P.C . 9 2

at p. 112, supplies it .
At the time lots 28G and 29G were staked in 1.908, alienation

of coal lands was governed by section 4 of Cap . 37, B.C . Stats .
1903-4. These lots are under the sea and it may well be urged
there was no statutory authority to alienate such lands until th e
amending statute of 1910 was passed . This Act fixes the price
at $10 per acre for grant of coal and petroleum under the sea .
But even if such contention is invalid, said section 5 of Cap . 37 ,
B.C. Stats . 1903-4 fixes the price of coal lands at $10 per acre ,
or in the event of the land being alienated or held under lease ,
at $5 per acre .

The lands in question have not been alienated nor are they
held under lease . The Crown holds a registered title to them .
The contention that registration is a form of alienation is, I
think, unsound . Registration in the name of the Crown in n o
way impairs the power of the Crown to deal with said land s
within the ambit of the authority granted by statute . It i s
possible petitioner has a right to a eorlvevanee of the surface ,
but that is not asked for by the petition, and is not the real poin t
at issue.

The petition is dismissed .

Petition dismissed .

MURPHY, J .

192 6

Sept . 1 .

KETCIIE\
V.

?IE KIN G

ent
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ATTORNEY"- GENERAL OF THE PROVINCE OF
BRITISH COLUMBIA v . CASADIAX PACIFIC RAIL -
WAY COMPANY AND UNION STFAMSIIIP ('O_M-
PA:\'Y OF BRITISH COLUMBIA LIMITED .

Taxation—Provincial—Fuel-oil Tax Act—Indirect taco tion L ltra arcs--

R .S .B .C . 1924, Cap. 251—30 ct 31 Vet ., Cap . 3. Sec . 92, No . 2
(Imperial) .

Section 2 of the Fuel-oil Tax Act defines a "purchaser" as "any perso n

who within the Province purchases fuel-oil when sold for the firs t

time after its manufacture in or importation into the Province . "

Sections 3, 4 and 5

	

-ce-ide, inter alias first, that `"Every purchase r

shall pay to His

	

the raising of a revenue for Provincial

purposes a tax equal o one -half cent per gallon of all fuel-oil pur -

chased by him, . . . . secondly, that "Every vendor at the tim e

of the sale of any fuel-oil to a purchaser shall levy and collect the tax

imposed by this Act in respect of the fuel-oil, . . . . " ; thirdly,

that "Every vendor shall, with each monthly payment, furnish to th e

collector a return sheeting all sales of fuel-oil made by hint to pur-

chasers during the preceding month, . . . .

c ii f iidant Company buy fuel-oil from the Union Oil Company of

nada and consume ;Ill that they buy in and about the Port of Van -

The Union Oil Company of Canada purchase its fuel-oil fro m

the i nion Oil Company of California . These two companies have the

same executive officers . The shares in the Canadian imicrn .v ar e

owned or controlled by the California company but they re - , rac e

hull entities . The California company ships the fuel-oil fro m(Ian

— Canadian company at Vancouver and the t ,tn .rdi ;

Ciiiuy pay the California company for the oil at San Pedro, Cali -
fornia . on the date of delivery at Vancouver, plus trans

	

hltion an d

other chairs,, the qu ; (ity of oil paid for being; equal to the quautite

discharged into the Links of the Canadian company at \%aneouver .
In an action for 1rt sernt of the talc alleged to be due and payabl e

under said Act it ws< held that the first purchaser after importation

of the fuel-oil into British Columbia was the I nion Oil Company o f

indirect and ultra irircs and

the ta x

as not

. 2 of th e

('anode and that ti p

that even :issue, '

sought to li t

being- tiireet tsisali~ H within

liritish Nor th Alms

	

Act .

the firsi pu

of the local Li _i- it n

0
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June 14 .

ATTORNEY -
GENERAL O F

BRITIS T
COLUMBI A

v.
CANADIA N

PACIFIC
RY . Co .

11th!, on appeal, affirming the decisio n

1ICPuti .t .ms, .1•i . .A . Ali,-~ ui

	

', tI

lRtsox, J . t ~1ARr1~ an<I

m gr the respondents wer e
the first purchasers a n a l t ' ; , ~ : 1 1

	

1 the Act were awar e
or

	

that the tax shoul dof the facts at the time mud
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COURT OF

	

be paid by the very person. upon whom it was imposed, there must be
APPEAL

	

solve line of demarcation between what the Province nay tax an d
what it may not and this line may not be made to depend in all case s

1926

	

on the facts existing at the time the tax is imposed but ought to b e

June 14 .

	

made to depend on what may roe sonably }

	

when conditions
shall have become static. The evidence is fuel-oil has become a
c0nunodity of commerce in ei her countries ale : reason and experienc e

point to the conclusion Heil it will be so here . The tax should there-

fore be construed as an he

	

tax and not ar+}horized by section 92 ,

No. 2 of the British_ T a h America. Act .

cr G n .nh ; .i : and V

	

~,	 I

	

: The in

	

idence i s
that ",he ( ' uin~ :iau 0 III ;~~~O are not pure] . .~_,: :

	

at aua;hr} .etin g

	

aI theta' f rnia company and the defen~n is

	

hhr_I th e

aurehaser in British Columbia .

[Affirmed by the Supreme Court of Canada .. ]

APP1?_1.L by plaintiff from the decision of Alcmaisox, J . of
the 10th of March, 1926 (reported 86 B .C. X51), in an actio n
for an accounting for moneys due by the defendant to th e
plaintiff under the Fuel-oil Tax Act in respect of fuel-oil . pur-
chased by he defendant after its manufacture or importatio n
into the I'h , .

	

71 e defendant being in respect of such fuel-oil,
i thin the meaning of said .lit and having failed ,

Ott' to Ilia Majesty the tat of an amoun t
equal to one-hale' nt per gallon of all such fuel-oiI purcha s e

by the said defendants . The facts are sufficiently set out in th e
judgnhent

	

the learned trial judge .
The

	

was argued at Vaneo .p

	

~u tl'

	

, h ana l
re]

	

n_ of April, 1926,

	

NAT..

\14,

	

tI.I .ti}riI

	

\lcPhhhI i'Is and ~t~ . h ,I N NIP, o1 1

J . ii deli . Parris,, K.( :! . (Moan with him}, for appellant :
Th;--,

	

ions Awes brought to test the validity of the Fuel-oil
Tax .let of 1923 . Two points arise, -th

	

' is apart froln th e
validity of the Act (here being two .1ni :-u Oil Comp,i i ie s . one
in California aml one in Canada, and l a it 'onto 1 1 : ii

	

tha t

the first sale is from the California co :
company in which care the sale from t=~ i ~,<< .

	

r eo np, u

the. defendant (ompanies would not be the

	

- :~dc and tha t
this is so we should have brought our action ,against the Unio n

Oil Company of ("anada. The second question

	

~ ;

	

~hah the
Act is constitutional and this primarily involves the sans .< 1to1 of

A.'CTORxEY -
GENERAL OF

BRTTISrr
COLh"\iBIA

8 .

PACIFI C
P.7-, Co .

Araunhent
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whether the tax is direct or indirect . We say the Canadian COURT OF
APPEALcompany is entirely .the creature of the California company,

the officials are the same, and the 1 ansaction between the two

	

192 6

companies carrying out the purehu-e and sale is not after June 14 .

importation, so that there is no sn1e 1 . i e . \\'e contend (1) tj roR E
that the Canadian company was the ft-1 vendor and not first GENERAL of

73r xpurchaser ; (2) that the two companies ntire in effect the same coL L
Rr

Var A
although separate entities ; ( :3) the :ontract was made

( xxanr Abefore the goods were imported. On the Tien ion of importation i'Acn>r c
undo ~ ~he Customs Ant see Cawe/a Su.

	

Re/ining Co. v . Rr.CO .
(1898), 67 L .J ., P.C . 1_'E> ; The Attor°ney-General of

111 / h Columbia v . The .ltf w ~r tl „c-ral for Canada (1922) ,
64 S.C .R . 377 at p. 388

	

(1 !-

	

I) .L.II . 223 at p. 228 .
Even if wrong on the questha

	

'ration the situation i s
within the meaning of the 3 "fuel-oil sold for th e
first time after importation ." A direct tax is one demanded
from the very person whom. the Legislature intended should pay
it : see Cotton

	

Rea,-

	

(1913),

	

L.J ., P.C. 105 at p. 114 .
The ultimate incidence a

	

~~~• .~ .- ern, ; , ctively to the Legis -
lature when enacting i, the -Iof Toronto v . Lao/be
(1887), 56 L .J., P.C . 87 at p . . ) ; Brewers ' and Maltsters '
Association of Ontario v . A.ti

Argumen t

/-General of Ontario (1897) ,
66 L.J . . P .C . 31 at p . 35 .

	

arit y Export Co . v. Hether -
ington (1923), S.C.E. 339

	

jp> . 559-60 ; (1924), 94 L.J . ,
P .C . 1. ; Harland v .

	

(1921), 91 L .J ., P .C. 81 . at p . 84 ;
7rt re Validity of

	

;toba Act (1924), S.C.R . 317 at pp .
321-2 ; (1925), 94 L .J ., P.C. 116 at p . 14S ; 1 .- v . Caledonian
Collieries Ltd . (1926), I. W.\C.E . 96 ; 1/jeer .`ieneral of
Quebec v. Reed (1884), 54 L.J ., P.C. 12 ;. 0 p. 13. The term
"direct taxation" ought to be liberally aa- . 1 t d : see Severn v .
The Queen (1878), 2 S .C.R . 70 at p . 103 ; Treasurer of Ontari o
v . Canada Life Assurance Co . (1915), 33 O.L.I . 433 at p . 439 .

Davis, K.C . (McMullen, with him), for Canadian Pacifi c
Railway : First as to whether this is an excise tax, custom s
duties are taxes on the export and import of commodities an d
excise duty is a tax on the manufacture, sale or consumption o f
a commodity . An excise tax works into the cost to the consume r
and is an indirect tax. Fuel-oil is a commodity the tax on
which the consumer must ultimately pay. It is a tax on the
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COURT OF consumer of the commodity : see Blackstone's Commentaries ,
APPEAL

Vol. 1, p. 318 and Stephen's Commentaries on the Laws o f

1 9226 England, 1 7th Ed., Vol . 1, p . 272 ; Portland Bank v . Apt/tarp

June 14. (181 .5), 1.2 .Mass . 252 at p . 255 ; Patton v . Brady ], Executri x

\TTOxEy
(1902), 184 1' .S. 608. Customs and. excise duties belong

y E1ERAexclusively to the Dominion under the British North t1fuerica
BRITIS H
„r.rMMA Act as to the regu1 tion of trade and commerce . The case

v.

	

The §Iltorney t ;cnee,r1 of British Colunrlia, v. The §t horn /-
C'AxAnIA x

PACIFIC General of the i)ornru ;an of Canada (1')22 21 Ex . . .1 L
Hy . Co . and on appeal 64 S .C.R. 377 at pp. 381 to 387 deals with the

clu! lea : see also the judgment on appeal to the Privy Counci l
in (1923), 93 L .T., P.C . 129. We submit customs and . excise

fall within section 91, No. 2 of the British North Americ a
Act and is given exclusively to the Dominion : see also, Grand

Trunk Railway of Canada v. Attorney-General of Canada

(1907), A .C. 65 at p. 6S and City of _Montreal v . Montreal

Street Railway (1912), A .C. 333 at p. 343. As to indirec t
taxation, he admits the Canadian and American companies are
entirely separate on this : sec _llacaura v . Northern Assuranc e

Co. (1925), :1 . C . 619. The oil is delivered to the Canadia n
Argument

company when it is pumped into its tanks at \V ancouver and that
is when the sale takes place as the amount of oil to be taken i n
each ease is not fixed. until it is put into the Vancouver tank- : :
see Taylor v. Jones (1875), 1 C,P.I). 87 ; Pe 1! h > , r \F ashion

Shoppe ltd . (1925), 58 O.L.R. 130 . Further u< to custom s
duties being exclusively Dominion see Toronto Electric Cona-

rrr,sbea,, r ; v . Snider (1925), A .C. 396 at p. 406. If the tax

were legal the Province could put on such a tax as to exclud e

the c..§a modify which would tend to increase the consumptio n

of coal, §o that in putting on such a tax they would . be regulating
trade and eontrerce.

_facrae, for I-nion Steanrsh.ip Co. : The 1ct in. reality is a
tax on the vendor and the framing of the 1 . r is merely a subte r
fuge to make it appear a tax on the purehan . ud therefore a

direct tax .

	

If it is in fact a tax on the ve]!do it must be an
indirect tax because not only is there i,rl]-i :nption that i t
would be passed on but there is an (apr~ -- din i ion in the Act
that it is to be collected from the pure ser . 'There are tw o
observations I desire to make, first, that nowhere in the _let is
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there any penalty on the purchaser for not paying, and secondly, COUR T

nowhere in the Act is any return required to be made or report

made by the purchaser . The penalty is on the vendor and. the

	

192 6

returns have to be made by him and he is ordered to pay the tax . June 14 .

Parris, in reply : Although this Mx may savour of excise if AtroiiNr.Y -

it is a direct tax, which we submit it is, then we have power to (ttlNEitar,o r

impose it : see Little v . JllorneJ-t,( hesdl for British Columbia
13 r i u

for

	

( ;or:QaiBt 3

(192 2), 31 B.C. 84 ; Rex v . II' styn Canada Liquor Co .

	

v

(1921), 29 B .C . 499 ; Ilea: v. Ferguson 0922), 31 B.C . 100 .- PACII C

The Dominiongets its power to impose customs duties from I`' c "

os . 2 and. 3 of section 91 and not by section 1 .22. As to
whether the tax is direct or indirect it is the intention and . Argumen t

expectation of the Legislature when the Act is passed that mus t
govern and in arriving at that expectation you . must consider
the Act in relation to the known facts .

Cur. adv. vult .

14th June, 1926 .

llacrp ox .~r.n, C .<T .~ . : 'Phis is an appeal by the Attorney -
General of British Columbia from a decision of \1_oitsox ,

J., holding that the Fuel-oil Tax .Act was ultra vices of the

Province. The Act was passed in 1923, and is now to be foun d
in the Revised Statutes of British Columbia, Cap . 251 .

Shortly stated it imposes a tax to be paid. by the first purchase r

within the Province of fuel-oil imported . into or manufacture d

in the Provin .ce.
Assuming that the respondent was such first purchaser and

MACDON ar .o ,
that it was the msunter, and that those why, passe (l the Act

	

c .a .v.
were aware of lue-( , facts at the time and intended or desired
that the tax should be paid by the very person upon . \vltoIn i t
was imposed., is it a tax authorized by section 92, \o . 2 of
the P,riti-h North America Act, 1867 ?

The r sect dent 's answer to that question may be express (

in the Isi1_nnce of the Privy Council in 1iaole of To y

.La-)Ix- ( 887), 56 L.J ., P.( . 87 at p . 89 :
"Thy 1x_i-'. .,corn cannot possibly have meant to give a power of taxation ,

valid or invalid . according to its actual results in particular eases . It

must have mtemplated some tangible dividing line referable to, an d

ascertainable by, the general tendencies of the tax and the common under -

standing of men as to those tendencies ."
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In my opinion no tax can be devised which will not violat e
the definition of John Stuart Mill referred to in Lambe's case ,
in particular instances . The Privy Council referred to that
difficulty and the example of the income tax was given as on e
which would. be denied the character of a direct tax if the defini-
tion were strictly applied . Again, the land tax as imposed i n
this Province, and I think in all other Provinces of Canada ,
would, in particular instances be an indirect one, whilst a
customs duty which is universally regarded as an indirect tax ,
would be a direct one on the importing consumer .

The evidence is that fuel-oil has become in the neighbouring
Republic a commodity of commerce, like coal, and reason an d
experience point to the conclusion that it will be so here .
Indeed it is a question on this appeal as to whether that time
has not already arrived. If at the time the Act in question was
passed., facts, the stability of which may reasonably be assumed ,
that is to say, may in all likelihood continue substantially
unchanged, are shown to exist, then as I read Lambe' s case, th e
tax ought to be regarded as a direct one notwithstanding, that i n
particular instances it may not answer to that description, bu t
if the Legislature were not justified by the common understand-
ing of men, in making such assumption, but on the contrary ,
ought to have assumed. that those facts were transitory only an d
would presently be replaced by other facts which must continu e
to exist, and which, assuming them to exist then, would no t
support the. legislation, it could net. IL all}- impose the tax .

It appears to me to be impossible to construe, having regard
to the objects sought to be attained by the British North
America Act, and to the working of it in practice, No. 2 of
section 92, in the way contended for by counsel for the Attorney -
General . There must be some line of demarcation betwee n
what the Province may tax and what it may not, and this lin e

a not be made to depend in. all cases on the facts existing at
tc time the tax is imposed, but ought to be made to depend o n

what may reasonably be expected when conditions shall have
become static. Legislation of this sort cannot, like legislation ,
for example, affecting immigration, be good until displaced b y
an Act of the Dominion Parliament. It ought to be founded
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upon assumed permanent conditions, otherwise, the subject mus t
become hopelessly involved .

ITARTI , J.A . : This appeal raises . the question of the con-
stitutionality of the British Columbia Fuel-oil Tax Act of th e
21st of December, 1923, Cap . 71, which imposes, by the 3r d

section thereof, a tax of half a cent per gallon upon the pur-
chaser of fuel-oil, "purchaser" being thus defined by the 2nd
section :

" `Purchaser' means any person who within the Province purchases fuel -

oil when sold for the first time after its manufacture in or importation

into the Province . "

This Act was subsequently carried into the Revised Statute s
of 1924 and is there to be found as Cap . 251, but the time of
its original passage is, in my opinion, of prime importance .

It is submitted that this tax is not within class 2 of section
92 of the B .N.A. Act which authorizes the Provincial Legis-
latures "to make laws" fo r

"2 . Direct taxation within the Province in order to the raising of a

revenue for Provincial purposes"

because it is alleged to be in its nature a form of unauthorized
indirect taxation ; and. it is further submitted that it is an excis e
tax, which species of taxation is solely reserved for the federa l
Parliament under section 122 of the same.

Since the recent decision of the Privy Council i n

Renewal, for 1la.rait05a v . utttor°ne?t- 1;(- - r7? for Canada (1925

A .% 3di, there is no doubt of the way in which the ques t
of direct taxation must be approached because, at p . 3 d

said :
\s to the test to be applied in answering this question . there is now no

room for doubt . By successive decisions of this Board the principle as laid

down 1

	

\Lill and other political economists has been judicially adopte d

for determinin g whether a tax is or is not direct within. the

02, head 2 . of the British North America Act . The principl e

me that is demanded from the very person who i t

cadet pay it . An indirect tax is ghat which i s

in the expectation and with the intention tha t

at the expense of another . Of such nixe s

excise and customs are given as examples . "

And after considering a number of its own decisions upon th e
subject, the Privy Council held in. that case that a general tax

as 1 Ile 1

meani e

is that e I .Iect tx,

is intended or desired

demanded from one per- ,

him -the shall indemni .
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APPEAL
because, pp . 167-8 :

1926

	

It is obvious that this liability will extend. not only to brokers an d

June 1I
. mere agents but to factors, such as elevator eotnpanies, to whom th e

	 pos s ession of grain has been entrusted for sale . . . . The amount will ,

ATTORSEr . in the end, become a ch,uae against the amount of the price which is t o
GENERAL OF come to the seller in the world market, and be paid by some one else than

BRITISH

	

the persons primarily taxed The class of those taxed obviously includes

. an indefinite number who would naturally indemnify themselves out o f
v.

CAwtnrxx the property of the owners for whom they were acting . "

PACIFIC

	

In endeavouring to ascertain what was the "expectation an d
By. Co .

intention" of the Legislature as to who should pay the tax, i t
was said in Bank of Toronto v . Lambe (1887), 12 App . Cas .
5 ; 5f ; L.J., P.C . 87, that "-the common understanding of ma n
on this subject, is one main clue to (be meanint, of the Legis-
lature" ; and again, the "common iniier- ‘ ending likely to hav e
been present to the minds of those who passed the Federatio n
.\et" should be kept in view in considering "the probabilities of

the ease" pp . .'i8 3-4 . It has been repeatedly laid down by th e
Privy Council that it is essential to consider the facts and cir-
ettvnstanees, norm ; l or otherwise, under which the impeache d

MARTIN, J .A . legislation wa s pn<,,,l in order to determine its validity—cf . .
e .g ., In re The Booed of Commerce Act, 1919, and the Combine s

and Fair Prices Act, 1919 (1922), 1 A.C. 191 at pp . 197 and
200, wherein their Lordships said, p . 200 :

; `For throughout the provisions of that _p ct there is apparent the recog-

nition that suhi „ which would normally belong exclusic, ly to a specifi -

cally assign 1 ,1- of subject way, under different circun .-I ii

	

and i n

another tsu , f, - oa . . a further significance . Such an ay con-

ceivably become of paramount importance . and of lure nsions that give rise

to other aspects . ”

Also in For/ I ' rance .s Pulp and Power Co . v. _Manitoba Fre e
Press Co. (192 :0, .1 .(' . 695, their Lordships said, p . 704 :

: 'The overriding powers enumerated in s . 91, as well as the general word s

at the conelasionlent of the section, may then become applicable to ne w
and special a < o, f- which they cover of subject assigned otherwise exclu-

sively to the I'3 vinees "

I t was decided that the emergency legislation in questio n
could be upheld on the ground that the war situation which i t
had properly and temporarily been }pissed to meet (in th e
exercise of overriding Federal defensive powers) was not wholl y
at an end in the opinion of the Federal Government, their Lord-
ships saying, pp . 70(1-7 :

COURT OIL upon persons selling grain for future delivery " was indirect

COLUMBIA
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"Very clear evidence that the crisis had wholy I ,,-<, ,I away would be COURT O F

required to justify the judiciary, even when the question raised was one of APPEA L

ultra hires which it had to ' He, in overruling the decision of the Govern -

ment that exceptional de',n <in were still requisite	 When, then,

	

1926

in the present instant, , can it be said that the necessity altogether ceased June 14 .

for maim Ruing

	

,'v,rotnatal measure of control over the newspaper

print industry inl h lm I while the hear was at its height? At what date _
,\TT a I

GI~,vI.x a ;, or
did the disturbed stab of Canada w°hi,lh the war had produced so entirely B&ITI9II
pass away that the legislative me hsan s relied on in the present case CoLUatstl a

became ultra rire .e!

	

Itis enough 1,, -1v that there is no clear and unmis-

takable evidence that the

	

yernment was in error in thinking that the

	

C_vaA ;aA v

necessity was still in xi ; c,e It the dates on which the action in question

	

Ry
C

CO
I C

was taken by the Paper ,enre1 Tribunal . "

In Toronto Electric Commissioners v . Snider (1925), _l.J .

396 at pp. 41223, the Privy Council finally held (after r ; ph ;Ir ci

decisions which are ably reviewed by -Mr . W. E. Raney, N .C . ,

ex-Attorney (ever of Ontario, in the Caa idian Bar Review ,
Vol. 3. p. 614, Deg . . 1925) that its own

	

, i , u'n i ll the much

criticized ease of E u , 11 v. The Queen (ls

	

7 App. Cas . S29 ,
"can only be support( today . not on the footing of haying laid down an

interpretation, such as has sometimes been invoked of the c, n, ral word s

at the beginning of s . 91, but on the assumption of the Board. apparentl y

made at the time of deciding the case of Russell v. The Qua

	

I tt the

evil of intemperance at that time amounted in Canada to one great an d

so general that at least for the period it was a menace to the i1,,tional life
'

of Canada so serious and pressing that the National Parliament was calle d

on to intery a to protect the nation from disaster . An epidemic o f

pestilence nhia)t coneeivably have been regarded as analogous ."

The eNprr --ion "at that time" means that "at least for th e

period" wii is the legislation was paged it was the opinion o f
the Federal Parliament at the time of passing the Act that th e
evils of intemperance had reached a "disastrous " and "pestilen-

tial" stag, throughout Canada : the judgment goes on to say,

pp . 41 ;I :
"̀ TM, it Lordships find it ditlicnit to explain the decision in Russell v . 1'k e

(/,u) n ire than a decision of this order upon facts, considered to hav e
been <tnbli-hed at its date rather than upon general law . "

Ili- can only mean that the legislation was upheld beeauae
the Privy Council considered facts to have been established t o
the satisfaction of Parliament so that it passed l ; illation
"clearly meant to apply a remedy to an evil which is . ;-su1u,- d

to exist throughout the Dominion, " as Lord Ilobhouse slid, a t
p. S42, of the Russell case, though the statute itself (the Canad a
Temperance Act, 1S7S, Cap. Id) only recited in its preambl e

that

TI\,
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"it is very desirable to promote temperance in the Dominion, and tha t

there should be uniform legislation in all the Provinces respecting th e

traffic in intoxicating liquors . "

Later the Act was carried into the Revised Statutes of Canada ,
190G, as Cap. 152, but without any preamble, where it stil l
stands with amendments made as late as 1922, Cap . 11 . The
importance of this is that (as aptly pointed out by the Chie f
Justice of Canada in The King v. Eastern Terminal Elevator

Co. (1925), S.C.R. 434 at 438) the assumption that the
national life of Canada was menaced at the time of the passin g
the Act in 1878, or since, by an epidemic of intemperance, is ,
in fact, as erroneous as novel, and the following timely observa-
tions of his Lordship will commend themselves to all who hav e
a knowledge of Canadian affairs :

"I should indeed be surprised if a body so well informed as their Lord -

ships had countenanced such an aspersion on the fair fame of Canada eve n

though some hard driven advocate had ventured to insinuate it i n
argument . "

But, nevertheless, despite this grave error of fact in the
assumption, the said Act stands as constitutional because th e
Privy Council assumed that Parliament had acted on it as th e

"-cardinalcardinal fact in its presumed knowledge and "consideration" of
existing conditions, i .e ., facts and circumstances, at the time i t
passed the statute, and though. i might subsequently be shew n
that thoser O se conditions had d c :L 5

	

at ,those

	

~ :~ : <<,t th

	

change does no t
destroy the pry

	

constitutionciity of the Act, if it v ;
stitutional wht'a

	

t enacted . If this is not the en ., then
the Canada Tent ! .

	

1ct has become unconstitutional sinc e
the Privy Council

	

_tared the contra .tv, because no one woul d
now be bold enough to deny that the p,,

	

of Canada as a whol e
are today appreciably more temperate their use of in e.xicat-
ing liquor than they were in 1878, or seriously to sueg ei that
a disastrous state of intemperance now menaces the national lif e
of our country. I find no authority to support the view tha t
once a Provincial Legislature has enacted legislation which is
valid as being within its allotted powers 1 m ley a change o f
conditions the legislation becomes ultra hies . If I am wrong
in this, then. it would. be possible to bring repeated actions every
year, or indeed, month or day, after the legislation had been
adjudged valid. by the highest tribunal in a repeated. effort to
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obtain, sooner or later, a contrary adjudication to declare i t
invalid because of changed conditions since the original judg-
ment upholding it : in this observation I exclude those over -
riding Federal statutes for national defence and preservation
which are in a special class and are self-declaratory of their
temporary nature dependent upon war conditions, such as in
the Fort IF rances case, supra.

This difficult situation, first created by the B .N.A. Act in
respect to direct taxation in its legal sense, is, as pointed out i n

Cotton v . Reg-cm (1914), A.C. 176 at p. 190, something entirel y

new and
"marks an important stage in the history of the fiscal legislation of the

British Empire. Until that date the division of taxation into direct an d

indirect belonged solely to the province of political economy so far as th e

taxation in Great Britain or In 1 I tcl or in any of our colonies is concerned ;

. . . The British North Awi rica Act changed this entirely . `Direct

taxation' is employed in that si tute as defining the sphere of Provincia l

legislation, and it became from that moment essential that the Court s

should for the purposes of that statute ascertain and define the meanin g

of the phrase as used in such legislation . "

1t is only to be expected therefore, when such new situation s
are created as the distribution of legislative powers in on e
country between two Legislatures that, corresponding legal and
constitutional difficulties will be created and their practica l
satisfactory solution will tax judicial resources, of which the
case at Bar is another striking example, wherein exceptiona l
difficulties are encountered because the Provincial Legislature
was also dealing with an exceptional situation .

The opinion that the intention of the Legislature must b e
derived from conditions before it at the time receives furthe r
confirmation Intl], the opinion of Duff and Brodeur, JJ., in
1 rie Securiai LT - t Co . v. ethe•ingtort (1923), S .C.IL 539 ,
559 60, 575, whI i in it is laid down (pp . 559-60) :

"For the purpose of applying the de Thition of Mill in order to decid e

questions arising latt r item (2) of se'etiu 92, one mu st assume that the

Legislature inn<< -iiax coma

	

, nor

	

of such a ta x

imposed in the cal Ong circumstance tnd the que-tits°I one must as k
oneself is whether . in view of the normal effect and tendency of a give n

tax, it may he affirmed that the tax is demanded from the very persons

who ;ire ultimately to bear the burden of it ."

On appeal to the Privy Council the decision was reversed but
not on this ground (1924), 94 L.J., P.C. 1 .
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And in In re Validity of JManitoba Act (1924), S.C.P. 31.7 ,
Duff, S . said., p . 322 :

1926

	

" .Amin, to take another example, a tax. levied on sales by western

line 14. farm'''s of grain grown by themselves would be in fact, as well as in inten -
Lion, a . tax to be borne by the very person who is called upon to pay it . I

ATTORNEY- think counsel for Manitoba is right in his contention that the actual ,
GENERAL OF normal operation of the tax, as the Legislature may be assumed to kno w

_BRITISH it, must be considered ."
Cold:

a.

	

The parties there had agreed upon a statement of the relevan t
CANADIA 1

PACIFIC facts necessary to determine the constitutional question, a s
1Ir . Co . Migitault, J' . points out at p . 324 : the decision was affirmed b y

the Privy Council sub ndin . Jllorio /-General for ;Manitoba v .

Attorney-General for Canada, snpin, in which, p. 568, it wa s
declared that though the intention of the Act was not in al l
respects invalid and could otherwise be supported as a "legiti-
mate imposition of direct taxation" upon a limited class o f
persons, vet it 'a :~- in the complicated circumstances "imprac-
ticable for a Court of law to make the exhaustive partitio n
required" seeing tha t
"if the .let is inoperative as regards brokers, agents and others, it is no t

possible for any Court to presume that the Legislature intended to pass i t

mm.n,lx, J .A . in what may prove to be a. highly truncated form ."

In the very recent case of Fairbanks v. The City of Halifax
(1926), S .C.R . 349, the Supreme Court of Canada held ,
p . 361 :

"Common business experience and knowledge must of course be imputed
to the .Legislature, and results which follow in the natural and ordinar y

course of common business transactions must be held to have been con-

templated . "

It was further held, p . 365, that in supporting the allegation
of indirect taxation ,
time burden [was] upon him [the attacking Attorney h eneral1 to mak e

out that it was expected or intended, lie ice regard to the form of the tax
and the facts and circumstances of the < that the tax would be passe d
on by the tenant . "

In Brewers' and ]laltsters' Association of Ontario v. Attorneys
General for Ontario (1.897), A.C . 231, the Privy Council (per°

Lord Ilercchell) considered, pp . 236-7, what the Legislature
could have "contemplated as the natural result of the legislatio n
in the case of a tax like the preselLt ene, " and. went on to poin t
out tha t
It is of course possible that in individual insta

	

the person on who m

49 2

COURT O F
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the tax is imposed may be able to shift the burden to some other shoulders . COURT OF

But this may happen in the ease of every direct tax ."

	

APPEA L

Their Lordships also said in the Colton case, supra, p. 195 :

	

102 6
"To determine whether such a duty comes within the definition of direct

taxation it is not only justifiable but obligatory to test it by examininglune 1# .

ordinary

	

vtiich must arise under such legislation ."

	

ATTORVEY -

In that i v - their Lordships, p. 194, in declaring the legisla- thNEItAI. O F

on to be c(1',' / es,

	

their opinion by the supposed fact
BI2 U

t ion

	

fortified

	

COLUMBI A

that the notary would recover the amount of the tax he had

	

v.
CANADIA N

advanced from the estate, but subsequently found that this was PACIFI C

not the case as they explain and correct in their liter judgment it.Co .

in Bur°land v . Ti Kip, f (1922), I A .C . 215

	

p . :"' 1 .

And ini< in,vl for Quebec v . Reed (11),10App.

Cas. 141, they ltihi uli ',bly said, p. 144 :
"The question v1, Cher it is a direct or an indirect t .,v c snot depend

upon those special events which may vary in particular ,

	

but th e

best general rule is to look to the time of payment : and if Mme the

ultimate incidence is uncertain, then, as it appears to their 1 ., , rdships, i t

cannot, in this view. be called direct taxation . "

Turning therefore, in the light of these authorities, t o

examine the facts and eircumstauees relating to the impositio n

of the present tax as they existed and were presumably presen t

to the mind of the Provincial Legislature in December, 1923 ,

it appears that there were two great companies in control of the

importation and manufacture of fuel-oil within this Provinc e

without any middlemen idol that state of affairs eon ifues to

toJirtt . The defendint Pinlwav Company buns aid itself

, ;tll its snpl 1', fuel-oil from the Union Oil Coln -

pony of ('anada at Vaic' ,, n', r, B .C., which latter company ,
according to my view of ti 1 _)1 feet of the evidence (uuueecs-

sary to detail) is the real importer of said oil as the result o f

the "arrangement," i .e ., contract, it has With anotl,, r u nd foreig n
company called the Union Oil Company of (, olifornla wit h

which it has such close iltliliation n m~kc their arrangement s

somewhat loose in di bullion 1 , , At, t ll Mem s el yc e , but, to my

mind, clear in iht it salt tts

	

sift°ds the plaintiff, and i t

follows that the ;lefer i . ut is the "purthasrr " at a "sale for th e

first time after importation "' within the meaning of th

	

Aet ,
and it is admitted by the defendant that the oil is no '
resale but for self eonsuinption only, and the same is rite a s

regards the other defendant Iion Steamship Cotnpanc ' 5 pnr-
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consnirhrs on a large scale of business without any middlemen ,
aril ,,Ili- supplies the said Railway and Steamship Corn -

aide. : alI these consumers therefore would be purchasers o f
oil "sold for the first time . . . . after importation" within
said. section 2 . The defendant's own evidence shews that ther e
are even today only 1 .20 buildings in. the large city of ' V ancouver
that use fuel-oil because "it is not economical for a small build-
ing to use oil."

The wily other fuel-oil cont r(llir .r end vending company i n
this P1'r :nir'e is the Imperial 0.1 Limit d, and the manager

to his own counsel the very unusual situatio n
whew,

	

there are no middlemen in this special business :

arose as to ivhet!~r .

the I , Oil Limited) is c, ,pane which wakes the t rst
sale to consumers within the Province . It operates tinder a
I)omtiinion charter, and some confusion has arisen because ther e

a company, also

	

eating w;th„I the Province under a
I)oninion charter,
and the defendan t
legal entities and th
"main" portion

'eet to consumer s

which has i

it refines imported crude oil and thera i' tei' sells its whole produc t
direct to the former company. It is to be observed first, how -
ever, that though the strict legal position upon the evidence is ,
I think, that the former company must technically, aatei' se, h e

COURT of chases from the same importer and it is important to note tha t
APPEAL

this state of affairs has existed since such importation fro m

	

1926

	

California began in 1910, i .e ., for sixteen nr : e- . The said
June 14 . importer, the Union Oil Company of Canada, in addition t o

1Tiz>1
;~ se mg to the defendant Iailway Conpany and sand Steamshi p

Co ra LOF Cotnp,11V also sells direct to its own customers, almost all being
BRrrisir

COLUMBIA
V .

CAN 1.DIA\
PACIFI C
the .

MARTIS . J .

>nr opinion ,

+ r offer them .

le price where a. ma

NO, tell rS;

t on fuel-oil, aid

a are no niter :,

Mere is no ii .au?

o l,,n

ofit is an

,el II a k on it .

fir d the Tm _ iel Oil R i neries Limited .
s that

	

two . .

	

pathos are distinc t
e legal ed' r i of i L

	

i ' r_ uce is that th e
nel oil that the former company sell s

ibtiiiued from the latter, the Refinerie s
refinery at loco, near 'V ancouver, where
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(1st

	

to be a purchaser from

	

refining company, an d

therefore any ;Itch transactions 1

	

, l t them constitute a legal
first sale to it,

	

in substance the two companies are so excep-
tionally closely related_ as parent and subsidiar y. , and otherwise ,
Cr' . ,

	

.in director : and shareholders (though these are not wholl y
itical) that

	

onager of the former was justified i n
i',ing with

	

practical a curacy, the reining corn-
y ti- as being "the ivanufacturiiig depart-road of our Corn -

which. n "purely a marketing n .

	

'it of the or ;gan -
i

	

ion" . and the fact that in its returns

	

the Government i t
lied itself as the first vendor of its supplies to the publi c

nd collected the tax (by section 4) "under the impres s
were the branch company that was supposed t o

have 1 0 id this tax" is not without significance as evidencing it s
own vicew of the re i1. indoor relations between the two companie s

s epari

	

an paper their identities might legally b e
as

	

i (i-

	

I ) t

	

This is important, because in considerin g
d facts

	

circumstances before it the Legislatur e
vv,r~ ' .~• , in the advancement of the public interest, not upo n
tl

	

i . :low but ui•~, the substance of the situation and b .

	

the
power not upon form bat u

The second. oh :-

	

ation is that in any event ar u , : d
portion of the fuel-oil that the former company ll

	

n fu- t
imported by itself from California and to t h

.ent it is a :lint • , n lnr .

	

The
not apisiic

	

defendant ' ;

	

i n an
ni ~•~tisfactory lacy,

	

it is to be inferred that it

	

substantial ,
because lie

	

to define the amount it exports as " very
si o,1

	

rut that the "main portion" of supply comes
fry

	

t lie r~''

	

at Loco is much too loose and vague, port icu-
h : ly iii tin circumstances where accuracy is essential to foun d

estimate upon . but it is important to note that, according
the evidctine, this indoo

	

istribution of Provincial operation ,
v close

	

.`~ d companies did not occur til l
p_!

	

~ r of the A -~

	

iplained of because the evidenc e
that the refinin

	

was not authorized to do basi s
n, ._- in this Provims till

	

the 28th of Januar y
wit c it received ti cei t i, .caa

	

i local registration of that date ,
wet hence, in ally \-, at, the I c !islature is not open to criticism

COURT O F
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MARTIN, .1 .!
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for not considering technical legal conditions which had no
existence when the proposed measure was before it, they chiefl y
being that there were only two local companies importing an d
operating in fuel-oil, i .e ., the Union (,'ompany and the Imperial .
Oil Limited, the latter under Dominion charter and Provincia l
licence of the 2 .3rd of November, 1899, from which licenc e
authorizing and licensing that company to "carry on busines s
within. the Province of British ('olurnbia" it is to be inferred
that it began to do from that date, which would be for 2=1
years when the Leai-nature began to deal with the matter i n
1923, and thirteen vetts for the Ibmion Company, which it i s
said began to operate in 1910, as before noted .

It is obvious that such a situation was in all essential.
respects an unique and extraordinary one and quite al}art fro m
those normal and ordinary conditions of business which hav e
received consideration by the Courts in the many observation s
hereinbefore cited as tests and guides "in the nai n al an d
ordinary course of business transactions" which the U .tare
would be assumed to have in contemplation . here the ardina l
fact that the Legislature had before it was in this distinct ,
great and monopolistic kind of business a local experience o f
24 years with one company and thirteen years at least with
both of them, had established a course of business without an y
change in its methods or results, and, with all r~ , I a m
unable to comprehend why the Iegislature should bxpected
to abandon this. soun d ,rr of actual experience for its laws i n
favour of a prophet i

	

1l tion thou the possibilities o f
future. We were ipvit~ 1 a the supposed authorit y

rn& ; o f 2 oronfo case

	

to look unto the future an d
consider the eonnunon undl ~ianding of t,aii pis to the genera l
tendencies of the tax, but assuming tii~ expression s
have any applic .itha to the special cir,ala n ,~nces of this case
they, to any ' ft'111 .

	

unique busines s
er1111T11ataii~_- li~~,ll

	

Mall of ( . Ill".~ :1 understanding would
Iertainly not foil slide ttlemseive~ tn- the proved . re sults o;
1„6tg experience with the> special conditions which remaine d
unchanged in that special business .

To avoid the conseq it Ii s

	

this obviously cornnion sens e
cy counsel for the defy a ]ant at the trial, while admitting
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that no appreciable change in conditions had taken place her e
since the passing of the Act (1923) up to the time of the tria l
(February, 1.92(1), vet sought to prove that there was `"reason

to anticipate" that a change in the marketing of this oil woul d
take place here such as, it was alleged, has occurred to a certain .
extent in another and foreign country, and, subject to objection ,
evidence was given below for the plaintiff by a witness fro m
California respecting the "development" of the fuel-oil busines s

in the United States, and though the learned judge did not rel y
at all upon it in his judgment and received it with mach doubt ,
yet he did. not actually reject it, as I am of opinion ., with
respect, he ought to have clone, because no proper foundation
was or could in the circumstances, have been laid for it, and i t
was obviously incomplete and . uunsatisfactory in itself . I am
linable to comprehend how our Provincial Legislature coul d
possibly he expected in exercising its judgment upon loca l
conditions in. this Province, which does not produce any oi l
commercially, to take a necessarily inadequately informed, i f
not misinformed cognizance of the history and condition of the
oil industry throughout a vast, immeasurably richer and mor e
populous country, being one of the largest, if not the largest ,
producers of oil. in the world, and under such a different con-
stitution. and laws of the various States that in the Bank of

Toronto ease, supra . at p. 587, the Privy Council would. not
even . consider the principles of taxation laid. down for the
United States by no less a jurist than Chief Justice Marshall..
But even if the evidence of that witness were to be admitted i t
goes no more than to say guardedly that "the practice seems to
be on the increase" (i .e . . of reselling in retail. from. the large
producing companies) though this "practice" of "progressive
development" began he says, between 1.2 and 14 years ago. It
is to he observed, however, that during this very period of a
"seeming increase" in the United States, there was and is i n
fact no change or "development" or "progression" in the situa-
tion. in this Province as hereinbefore pointed out . I am. there -
fore of the opinion that the evidence is not admissible, and, i f
admissible, is of no assistance to the defendant .

There is moreover a very good reason. why the Legislatur e
should hesitate to alter its sound policy of taxing a great and
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COURT OF controlling business because though oil has not vet been diseov -APPEAL

1926 knowledge that drilling operations have been for some time an d
June 14 . are now in progress upon petroleum locations under Provincia l

ATTORNEY Acts and if successful the whole local situation would be altere d
GENERAL OF (as ha s recently occurred in the neighbouring Province o frum

CoLCAIBI-L
m

	

Alberta) and require s pecial consideration because we shoul d
v

	

no longer be dependent upon foreign importations .
CANADIA N

PACIFIC

	

Tn the largest aspect of this matter the remarks of _Mr .
Rv . Co .

Tustiee Middleton in Treasurer° of Ontario v . Canada Life
1 .sxvrance Co . (1915), 33 O.L.R. 433, 439, upon taxing powers

tinder the B.N.A. Act, are, T think, most appropriate, viz . :
"These considerations seem to indicate that it was not so much th e

intention to limit the Provincial powers to 1q xa tion which would be direc t
in the strictest sense in whieh that term is ii<c,I L~ political writers, as t o
prevent the imposition of indirect taxes which vv ould tend to interfere with

the general policy of the Confederation . The ultimate incidence of the tax
was not so much the concern of the draftsman as the securing of freedo m
for the Dominion from any interference by the Provinces in matters
assigned to it. The term `direct taxation' ought therefore to be liberall y
and not narrowly construed, and all taxation which can fairly be regarded

as direct should be permitted so long as it is confined `within th e
MARTIN, J .A . Province ." '

This view is confirmed by the recent observations of th e
Supreme Court of Canada in City of Windsor v . McLeod
(192(1), S.C.R . 450, 157, wherein it was said, in a ease of th e
same description, that the Court wa s
"always anxious to uphold impugned legislation by giving to it any con-

struction of which it reasonably admits that will make for its validity . "

though in the case before it the contrary implication was fel t
to be insuperable ; and the legislation held to he clearly ultra
rives ; if I may so say, I should have thought that since the
Validity of _Manitoba _let case, supra, the matter was barel y
open to argument .

The result of my careful consideration of the whole matter i n
all its aspects, after a critical examination of all the authoritie s
cited and mane others, is that this tax is infra t; ire s, the Legis-
lature having in the exceptional circumstances of the great
business it was dealing with demanded the tax from the ver y
person intended and desired to pay it, and I am of opinion tha t
the defendant has failed to satisfy the onus, "either in the form

creel in commercial quantities in this Province, yet it is common
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of the tax as imposed, or in the facts of the particular ease, "
which the Supreme Court has declared in the Fairbanks case ,
supra, is imposed upon it. \o practical difficulty exists here in

	

1926

giving effect to the Act in an m-truncated form, to use Lord . June 14 .

Ilaldane's apt expression in the 11an lobe Grain Futures
ATTORNEY -

ease, supra..

	

GENERAL. O F

Since this is nn opinion upon the (jut soon . of this tax being COLU .M"81 A

a direct oee in its true nature, the further objection that it is

	

v•
CANADIA N

one o

	

cannot prevail because those two forms of taxation PAcnr i c
are base I upon independent and irreconcilable powers, the Ry. Co .

former Provincial, the latter Federal ; each of which may ,

nevertheless, in its due exercise operate thin the same subject-

matter simultaneously, the readiest example of which is to b e

four,' in the existing taxation, `"''I' 'the war, oI incomes by both

the 1'I~rul and Provincial res under radically dis-

tin.ethhe powers ; and the imp _ition of Federal. taxes upo n
liquor imported by the Province a li,r its recent Governmen t

pt

	

illustration of the pri m
::tic decision of this Court:.
'sit Columbia (1922), 1

TIN, J .A .

GAi.LnuEn, J .A. . : I agree with my brother ll.A<-DONALD tha t
the Canadian Pacific Railway is the first purchaser, notwith-
standing that the parent company (the Union Oil Company of

COURT O F
APPEA L

Liquor Control :pct is a m
eipie to which effect has i s

Little v.,i lturne y-t {r nei ct l

B.C. 84, wherein it was said, p .
"It is ii

	

true that the Provincial Legislator, cannot do ttta .t which is M3 F

within i`

	

-cisl<ative you ers . because t

	

of what it does may

indirectly

	

ct those subjects over which the 1'arl ..uaent of Canada has

been giver jurisdiction . "

And cf . our decision in Rex v . i:rq Cson, ib . 100 .

In brier the fact that the ,
t before us is direct in its nature

h

	

Provincial de : no prevent the Federal Parlia-
r t

	

imposing a tine

	

tax upon the same snbject -
hout any contlici rising therefrom between the

rc

	

ctive legislative powers .

It cannot, to my mind ., be seriously doubted that if this Ac t
had been attacked at the time it n as framed, the atladh woul d
have failed. Why should it

	

now when the
situation remains the sam e

It follows that the appeal should, in my opinion ., be allowed .

GA 1,1 .11 :
J .A .
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California) and the subsidiary company (the Union Oil Com-
pany of Canada) must be regarded as separate entities .

In the first place a certain practice is pursued as between the
two companies . It may be termed a working arrangement o r
system but the parent company is not legally obligated to deliver .
It may without incurring liability, divert oil originally starte d
for delivery to the subsidiary company . It has none of th e
ear-marks of the ordinary business or mercantile transaction .

It is true, Wolff says :
"If it was another company with vV°hot she had no interest or identifica-

tion at all, the same practice might be pursued until it veal terminate d

by either party . "

Of course, it might be pursued but he does not say that i t
would. be or as a matter of fact, that it is, and one might doub t
that it would be. I think that under the process adopted here ,
the subsidiary company is nothing more than the selling agent s
and its plant and equipment to that extent, the distributing
depot for the fuel-oil of the parent company .

But assuming I ailr right in holding that the Canadian Pacific
Pailway is the first purchaser of the oil in Canada, and th e
ultimate consumer thereof, the grave question still remains	 I s
the tax imposed a direct or an indirect tax? This question has
been dealt with by their Lordships of the Privy Council in a
number of eases cited to us, and is one not always east of deter-
mination. I have carefully considered it ese ease- Auld have
read the reasons for judgment of tlu ( t hief ,Justice and my
brother MAcvoNALD, and I am in agreement with thei r
conclusions .

It scents nnn~ ~ ~ ~~ .n°v to elaborate the 'latter and it does seem
to me that in the common understanding of mankind it woul d
not be presumed that the Legislature were taken to be enactin g
a law which e. JIr . Davis very tersely puts it, might be intra
Flees today and ultra rues tomorrow, and that dependent o n
-,eoe nct of the party affected changing existing conditions .

This oil is not free from taxation . It may. be taxed as per-
sonal property in the same manner as any other commercial
product within the Province .

McPnInLies, J .A . : This is an appeal . from M .r . Justice
MCPHILLIPS ,

J.A.

	

AioriiISON, who held that the Attorney-General of British
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Columbia, in suing under the Fuel-oil Tax Act (Cap. 251 ,
R. S .B.C. 1924, Secs . 1., 2, 3, 4	 the sections read as follows :
[already sufficiently set out in the head-note]) had failed . to
sue the proper party, i .e ., should have sued the Union Oil Com-
pany, and further held that the Fuel-oil Tax Act was ultra ri:res

of the Legislature of the Province of I3ritissh Columbia .

As to the holding that the proper party was not sued, and
that as respects the respondents in this appeal, there was no sal e
or purchase within the purview of the Act, I do not propose t o
deal with this point in any .way as the respondents very faintl y
supported the judgment, and it may be well said that this point
was abandoned. I would be disposed to hold that the sales an d

purchases of oil as set forth in the facts adduced at the trial ,
did cone within the ambit of the .Act and the proper parties
were sued . The main contest and to which the appeal is wholly

directed is, the question of the validity of the Act, it being hel d
in the Court below that the Act is iii its nature unconstitutiona l
and without the power of the Legislature_ The submission ,
however, on the part of the appellant is, that the Act is infra

rims and that the judgment under appeal is wholly wrong .

The oil taxed may, in my opinion, be rightly said to hav e
been imported into the Province and the respective respondent s
were the purchasers when sold for the first time after importa-
tion into the Province (Canada Sugar Refining Co . v. Reginana

(189S), ( ;t L.J., P .C. 124;, and at p. 125 ; The Attorney-

General of British ('otanl,bia v . The Attorney -General fo r

Canada (1922), 04 S.(' .l . 377, Anglin, J . (now Chief Justice
of Canada), at p . 88) . There is no intermediate person here ,
the tax has been imposed upon the purchasers, being the cor-
porations rightly and statutorily chargeable with the tax an d
the corporations intended to be taxed. In this connection I
would refer to what Lord Moulton, who delivered the judgment
of their Lordships of the Privy Council, said in C'ottol v .

Regent (1918), $ 3 L.J ., P.C . 105 at p. 114 :
In the year 1897 the same question came before this Board in a ver y

similar ease Brewers' and Jlaltslrrs' assoeiation of Ontario v .
Att.-Ben

.

of Ontario . (B L .J ., Y .C . 34 ; (1897 ) . A .(.' . 231 . The question in that eas e

was as to whether an Act requiring brewers and distillers in the State o f

Ontario to take out licences was ultra vices of the Provincial Legislature .

Lord Herschel], in delivering the opinion of the Board, treated the question

501

COURT O F
APPEA L

192 6

June 14 .

ATTORNEY -
GENERAL O R

IRITI SI I
Co7.7 itun A

v.
CANADIA N

PACIFI C
Rv . Co .

MCPHILLIPS,
J .A .



02

	

BRITISLI CO Al 3 l REPORTS .

COURT OF as being settled by the decision in Bank of Toronto v . Lambe (1887), 5 6
APPEAL

	

L .J ., P .C . 87 ; I2 App . C as . 575, and referring to the decision in that cas e

he says : `Their Lord-Dips pointed out that the question was not what wa s
1926

	

direct or indirect tnyation according to the classification of politica l
June 14. economists, but in what sense the words were employed by the Legislature

— in the British North America Act . At the same time they took the defini -
!I ORNEY' tion of John Stuart Mill as seeming to theta to embody with sufficient

i .~ERAL OF
Bm.r1s, II . accuracy the common understanding of the most obvious indicia of direc t

COLUMBIA and indirect taxation which were likely to have been present to the minds
v.

	

of those who passed the Federation Act . The definition referred to is i n
C"ANAVIAN the following terms : "A direct tax is one which is demanded from th ePACIFIC

very person who it is intended or desired should pay it. Indirect taxe s2;r . Co
.
.

are those which are demanded from one person in the expectation an d
intention that he shall indemnify himself at the expense of another such
as the excise or customs." In the present case, as in Lambe's case, thei r

Lordships think the tax is demanded from the very person whom th e

Legislature intended or desired should pay it . They do not think ther e
either an expectation or intention that he should indemnify himsel f

ike expense of some other person .' Their Lordships are of opinion tha t
these decisions have established . that the meaning to be attributed to the
phrase 'dirt et is v ;tton' in >eei1 . .0 92 of the British North America Act ,
1867, is subsi a n i idly the . i tion quoted above from the treatise of Joh n
Stuart Mill, and t at this que-tion is no longer o p en to di s cussion . "

(Also see Burland v . Regent (1921), 91 L .J., P.C . 8I ; BankMCPHILLIPS ,
J .A .

	

of Toronto v. Lambe (1887), 56 L.J ., P.C . 87 at p. 90, col . 1 ,
par . 3) .

The present case is not one where at the time for the require d
payment of the tax the ultimate incidence of the tax could b e
said to be uncertain. If it were so, admittedly, the imposition
would not be direct but indirect taxation—Attorney-General o f
Qu -i ce v . Reed (1884), 54 L.J., P.C. 12, the Lord. Chancellor
(Fu i of Selborne) at p . 13 :

"'.LL . question whether it is a direct or indirect tax earn got depend upo n

those special events which may vary in particular t :] — ; but the best
general rule is to look to the time of payment ; and if :A the time th e
ultimate incidence is uncertain, then, as it appears to their Lordships, i t
cannot, in this view, be called direct taxation within tie, . of th e

2nd subsection of the 92nd clause of the Act in question . "

In the present ease the respective respondents are the pur-
chasers within the purview of the Fuel-oil Tax lct, and are
consumers of the oil, not trading in the oil, and looking at th e
time of the required payment of the tax, there was no uncer-
tainty as to the ultimate incidence of the tax. It cannot be
contended for one moment in the present ease, that the tax her e
is in its nature one demanded from these corporations in the
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expectation and intention that they should indemnify them -

selves at the expense of others . The situation of the respectiv e

respondents is clearly this--they are purchasers of the oil fo r

their own eonsump'

	

and the tax is demanded from the very

COURT OF'

APPEAL

1926

June 14 .

persons-- -corpor t'n,es h , re-- whom the Legislature intended o
r desired should pay H(Cotton v. Regent . sttpraz, at p. 114, 2n(l (nvERALo F

BRITISH.
col .) . In Re Doe (1911), 19 B.C. 53(1, .r . Justice Clement (it

notable writer upon Canadian Constitutional Law, the author o f

The Law of the Cant Constitution, 3rd Ed ., 1916), when

considering the Sue ; ., --ion Uuty Act of I>riti .sh Cohn-tibia

(Il .S.II .C . 1 .911., Cap. 217) said, at pp. 537-S :
Its real meaning, I think, must be gathered from the statute in whic h

it is used ; the real character of the tax, whatever it may be styled . depend s

upon its i i ^ided incidence as disclosed by the statute itself .

"I hay( -:,r~ fiilly examined our own Art, and I . find that the umpost i s

laid e ,_l r - I upon the property passing under the aaill in the intestacy ,

as the e .,

	

nay be) and that there is apparently a studied effort to avoi d

laying „

	

legal obligation to pay the duty upon any person or person s

other

	

he beneficiaries ; and even as to them the liability to pay i s

in : n )

	

,T arises under order of Court made in the course of th e

erT,i~

	

„vat of the o t . . , i;_r a u n ion the property . There seers little ,

dii

	

prim

	

en such a tax end t he ol,~a .aary- to ni l ia r

OIL i

	

nation o' I ad . According

	

\ICPn ILLIPS ,
to

	

er,a a

	

of e .on~,nhmst~
a .A .

zt

	

. .~

	

~aud is the most scientific form of i :~ t ia

	

. res(ding

ul

	

d indirectly, as they claim, to all H

and of such a tax beings held by any Co t

	

he other than

a n . ” - r a,i ious example of direct taxation . If a tax up .). land is in 1" w

auin i H tux,the owner of land in. t

is Hari rest dent to the Province, and A.yno, therefore . cans . be taxed ato r

cannot be reached Si all order Provincial law, ”

It would occur to me that there is not

	

<. :

	

fad,~, :b t

dint the tax imposed under the Act we have to construe is posi-

tively direct in its effect . The corporations here taxed buy th e
oil, it is their property, it has been imported into the Province ,

and they are the first purchasers, but above and beyond. that i t
is their property when bought and being within the Provinc e
it is property that may be taxed by the Province if there b e
apt legislation imposing the tax and we have the express legis-

lation. imposing the tax, the imposition is directly invade lil n
the owners of the property, i .e ., the oil--they are not pur, 1~ : –
for resale, but consume the oil in the carrying on of their ti' :futs-
portatiohh business, that is railways and steamships . I fail to
see by what line of reasoning a very plain situation can be

COLUMBI A
V .

CA\ AOIA x

PACIFI C
R.Y. Co .

Canada to l'revinc
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COURT OF befogged . If the Provinice is powerless to raise revenue ii the
APPEAL

present ease by the manner set forth in the Act it would sasaut to
1926 tae that the Province is shorn of that power and authorit y

.Tune 14 . which is plainly conferred by section 92, A o. 2., of the British

ATTORxEy ..
North .imerica Act . In this connection I ii ould refer to the

GENERAL or latest and the most lucid exposition of what constitutes a direc t
BRITISH

tax by Lord Ilaldane in .1(torner General for Manitoba v .

v.

	

al /(or•ner/-General for Canada (1925), 94 L .J ., P .C. 14(i at
CANADIA N

PACIFIC pp. 148-9 :
I'Y . (:° . The question which arises is whether the tax imposed by the statut e

is, in the light of these facts, direct or indirect . As to the. test to b e

applied in answering this question, there is now no room for doubt . By

successive decisions of this Board the principle, as laid down by Mill an d

other political economists, has been judicially adopted as the test for deter -

mining whether a tax is or is not direct within the moaning of section 92,
subsection 2 of the British North America Act . The principle is that a.
direct tax is one which is demanded from the very pet son who it is intende d
or desired should pay it . An indirect tax is that v, I,ich is demanded from

one person in the expectation, and with the inieration, that he shal l
indemnify himself at the expense of another . Of such taxes excise an d
customs are given as examples . It does not exclude the operation of th e

principle if, as here, by section a", the taxing Act merely expressly declares
a2CPntLLZPs, that the tax is to be a direct one on the person entering into the contract

J'A ' of sale, whether as principal or as broker or agent . :For the question of
the nature of the tax is one of substance, and does not turn only on th e

language used by the local Legislature which imposes it, but on the pro -
visions of the Imperial statute of 1867. In Cotton v . Iteye -rrt, follow ed in
Burland v . Regain, this Board held, in the ease of a, Provincial ,ue" ., .>sion

duty, intended to be collected from a person concerned, it might be, iu " Tel y

with the administration of a testator's estate, who had been obliged by law
to make a declaration of the particulars of that estate for taxation to b e
payable by him pits, e ls1ly, and was naturally entitled to recd

" r the

amount paid from the persons succeeding to the estate, that the hi'- Iant
was ultra rives . A probate duty as distinguished from such a -ua-

" " o " io n
duty—paid as the price of services to be rendered by the Government an d
imposed on the person claiming probate, might, it was indicated, on th e
other hand, well be direct taxation . In Alt .-Goo for (Inebec v . Tweed Lord
Selborne had laid down an analogous application of the same principle .
Bank of Toronto v . Lambe is another ease in which Lord Bobhouse, apply-

ing the same principle, found the tax to be direct. In Bearers' and 7lalt-
sters' Association of Ontario v . Att .-Got. for Ontario Lord Herschell, i n
delivering the opinion of the Board, followed this case, on the ground tha t
the licence tax in question was demanded from the very person who it wa s
intended or desired should pay it as a tax on his licence, with no expecta-
tion or intention that he should indemnify himself at the expense of an y
other person . "

In considering the language of Lord I ialdane above quoted,
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the tax called in question in the present case "is demanded COURT O F

APPEAL
front the very person who it is intended or desired should pay

	

—

it." Further, these cogent words of Lord -Haldane are not to

	

192 6

he passed over they are compelling words—"For the question June 14 .

of the nature of the tax is one of substance, and does not turn _~TroRVt:~ -

only on the language used by the local Legislature which (aESI R.~n . or
BRITIS n

imposes it, but on the provisions of the Imperial statute of CoLn"nnmA

18(17 ." Here there is no expectation or intention that the
CAxAUTA N

corporations should indemnify themselves at the expense of any P.ACI IC

other person nor will they in fact do so . Lord Haldane at i" °.

p. 150, added :
"Turning to the only remaining question, whether the tax is in =n'~~ianc ~

indirect, and bearing in minis that by section 5 the liability is ex1 re->e d

if it were to be a pet solei one, it is impossible to doubt that the tat was

imposed in a form w I .n it contemplated that some one else than the perso n

on whom it was imposed should pay it . The amount will . in the end ,

beeome a charge against the amount of the price which is to come to th e

seller in the world market, and be paid by some one other than the persons

primarily taxed. The class of those taxed obviously includes an indefinite

number who would naturally indenmify themselves out of the property o f

the owners for whom they were acting . "

This language of Lord Haldane. in no way covers the situa mcPnn.I:Ii,s ,

tion of affairs of the present case as the tax here imposed is not

	

a .A.

in a form which contemplates that some one else should pay it

	 it is directly imposed, and will not be paid by other than the

persons taxed .

In considering questions of direct and indirect taxation it i s

nut well nor does it make for the permanency of the Dominion

that either the Dominion or the Provinces should be held to a

too rigid construction of the terms of the Confederation pct

(the British North America Act) . There should be elasticit y

of construction, not of course, doing any violence to the

language used, but construing that language to fit the changing

conditions of the Dominion and Provinces in the course of th e

development of ('anada as a whole. In calling up this con-

sideration . I Fvould refer to the lan_n,1_'O of .In eminent membe r

of the Canadian judiciary, IIr . ,lust ico Middleton, of the
Appellate Division (Second Divisional Court) of the Suprem e
Court of Ontario in Troasurer of Ontario v . Canada Life Assur-

ance Co . (14)15), 33 0 .1 .IL 4 :13 at p . 439 :
"Much has been said concerning the clause in question lookil
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COURT OF the words `direct taxation' torn apart from their context and without
regard to their historical setting .

"The framers of the Act sought to mould a stable Donnion out o f

separate Provinces and to end the jealousy and friction which had resulte d
from the antagonisms and conflie!mg ini e.sts incident to their sec :. rat e
existence . `Trade and Commerce' we < as- Li ai, i to the Dominion .

	

i t
it had to go the power of imposing cm

	

id excise duties .

no Province could he permitted to intermit , with the general fiscal -He y
of the Dominion by any such direct tax ; Veit the P rovince had to be give n
some source of income ; and so direr' . le \a : ion, and this alone, was
permitted .

"These considerations seem to indicate 1 : t was not so much th e
intention to limit the Provincial powers to tetmtion which would be direct
in the strictest sense in which that term is to,- :l by political writers, as t o

prevent the imposition of indirect taxes which would tend to interfere wit h
the general policy of the Confederation . The ultimate incidence of the tax
was not so much the concern of the draftsmen as the securing of freedo m
for the Dominion from any interference by the Provinces in matters assigne d
to it . The term `direct taxation' ought therefore to be liberally and no t
narrowly construed, and all taxation which can fairly be regarded as direc t
should be permitted so lon g as it is confined `within the Province.'

Here we have . a tax which is mnquestionabla• coo-fined to th e
imposition of a tax upon property which lice

	

within th e
Province and being within the Province

	

property
which may be subjected to taxation by the lature of the
Province, once liberated from customs and ~ i se duties whic h
is within the ambit of the Dominion powers. It must be
capable of being taxed without

	

to the

	

It that in
effect it is in its nature an

	

excis e
dirty under the guise of a Ptu

	

:'>re i~l('rr

rotes of the Provincial Lest l .,ttr . This

	

on can. be

It is unthinkable that any such intentio n
language as contained in the P>ritish Noah
wholly unworkable constr . . Pan destructive o f
the Provil : i ~ Hh eh ti :1 : - is t

as against all prolx rte . . ;thin the
introduced therein . Being within
held to be the subject of Provincia l

It has been argued at this Ba r
ist the vendor of the oil . ;
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counsel advancing this contention, I cannot see that there is an y

force in this contention. As I have already pointed out, it i s

specifically imposed against the purchasers of the oil, th e
owners thereof, and they are the parties intended to be taxe d
and who ate taxed . The tax is a direct tax and within th e
ratio der u' >> r of the controlling cases previously referred to .
Nor can it said that the Act trenches upon trade and com-
merce, esse iall ,v a power exercisable by the Parliament of

anada .
I would allow the appeal, being of the opinion that the Ac t

is wholly within the powers of the Provincial Legislature, a s
defined in the British X orth America Act, and therefore infra

tires the Provincial Legislature .

MACDONALD, <LA . : The main point in issue is the compe-
tency of the Provincial Legislature to enact the Fuel-oil Ta x
Act (R.S.B.C. 1924 . Cap. 251), declaring that every purchaser
of fuel-oil ("purchaser" being defined as "any person wh o

evithin. the Province purchases fuel-oil when sold . for the firs t
time after its manufacture in or importation into the Province" )
shall pay for Provincial purposes a tax equal to one-half cen t
per gallon on all fuel-oil purchased. By section 4 the vendor
is required to collect the tax for the Government . "Vendor" i s
defined as "Any person who within the Province sells fuel-oi l
for the first time after its manufacture in or isaportal . :r into
the Province ." Both defendants admit the purcliasr n1 eel-oi l
within the Province but claim they are not first pule? : ; ;- - ,iud
that in any event the Act is ultra vices .

It is necessary to refer to the evidence to ascertain who is th e
first purchaser in British Columbia . Fuel-oil is imported into

the P, ., ,vinee by the Union Oil Company of California and afte r

it pa

	

through the hands of the Union Oil Company of

Cam

	

the latter sell to the two defendants . Is there first a
sale h y the Union Oil Company of California (herenafter calle d.
the California company) to the Union Oil Company of Canad a
(hereinafter called the Canadian company) ? or do they stan d
to each other in the relationship of principal and agent in . th e
transaction ? .i further point is this : Assuming that it is not
a matter of agency but one of purchase between the California
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COURT OF company and the Canadian company, was it completed before
APPEA L
_

	

or after importation

	

If before importation the first sale in th e
1920

	

Province would he from the Canadian company to the defend-
June 14 . ants within the meaning of the Act.

AmrorvEr-

	

There are two Iinion Oil ('omfnmies, one 'with its head offic e
GENERAL OF in California, the other in Canada . The defendant, the Can,1 -

13RITISn
COLUMBIA

		

,.dial" Pacific Railway Company, admit direct purchase fro,o the
Canadian company for its own use on their locomotives, stcalu -

CA\ ADIA N
PACIFIC ships and in hotels and not for the purpose of re vending . The
RY . Co' defendant Union Steamship Company also purchase for use on

their steamships, not for resale. They are the ultimate con -
sumers . The California company and the Canadian company
are separate entities jointly controlled . Stock reports spewing
the quantity of oil in the tanks of the Canadian company a t
Vancouver are sent to the California company from time to time .
The latter company thus apprised of the reguiremeuts at Van -
couver, notify the former that it will forward from Californi a
and discharge from its own vessels on. reaching Vancouver a
certain quantity of fuel-oil into the tanks of the Canadian com -

MACDONALD, pally. There may be delivery of a portion at intermediate port s

of call, but this is exceptional, the general rule being that th e

full cargo is sent to one destination . The Canadian company is

simply notified by one. of its own officials—the vice-president ,

who resides in California -of the proposal. of the California.
company to deliver an estimated quantity of oil . It might be
more. or less than the stock report indicates . Yearly all th e
officers of the Canadian company reside in California . The
vice-president referred to, is also manager of sales and trans -
portation in the California company . Both companies, too, hav e
a common president. For the Canadian customs an invoice fo r
declaration signed by an official of the California company i s

made out, and forwarded to an agent of the California compan y
in Vancouver in advance of the arrival of the . ship. This
declaration (Exhibit 1.) headed "Invoice of goods shipped on
consignment" is consigned to the California company at Van -
couver. The duty is paid by the ('alifornia company . When
the ship begins to discharge its cargo of fuel-oil a check of th e
quantity is made by representatives of both companies, and a
(' inadian customs official . A form is then made out '.hewing
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that a certain quantity of oil has been delivered by the Cali-
fornia company to the Canadian company in the tanks of th e

latter. The oil is not released, however, to the Canadian com-
pany- until it is passed by the customs, i .e ., after it is put in th e
tanks	 in other words, physical delivery is made before it i s

cleared. through the customs . It cannot be used until it i s

cleared . The duty may be paid the same day or the day fol-
lowing delivery. The price is arbitrarily fixed by the Cali-
fornia company with the assent of officials of the Canadian
company, in accordance with the prevailing price of oil on th e
elate of delivery plus transportation and other charges . The
price charged the defendants is also fixed under the supervisio n
and control of the California company directly or indirectly.

What are the true inferences from the foregoing facts ? Th e

interests of the two companies are identical . The Canadia n

company is owned and controlled by the California company ,

and its officials are appointed . by direction of the Californi a
company. They are, of course, separate entities but their rela-
tionship has a bearing on. the question as to whether or not it i s
a contract of sale or of agency in respect to the transaction s
between them . There is no contract requiring the one to pur-
chase and the other to supply, and the assistant manager of th e

California company agreed that it was because of the peculia r

relationship between them that such a contract was mine rv .

IIe was also asked this question :
"We will assume that there is a vessel in Vancouver with r1 ear_o of oi l

ready to discharge . Is there anything in the relationship beiv' .e . n the two

companies that would prevent the California Company ordering that vesse l

back to Seattle, for instance, for discharging? "

And the answer was :
"No, sir, !here is not .

'Ti e (? -aT : Before unloading ?

"Mr. 1l lIi l4a : Before unloading, yes, my Lord ."

That would not be possible, without breach of contract, i f
there was a contract of purclIH se ;ntd sale consul-napated between
the two companies before thy C me of discharging .

If on these facts it is possible to find that there is a sale in
British Columbia by the California company to the Canadian
company, the latter would be the first purchaser, and apar t
from the question of the validity of the Net, should have been
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stir I . I think, however, the true nature of the relationship i s
sn by the following evidence, given by the same wit-
nes> . a z .

imports tha t

California .

it oil marketed

fuel-oil into British Columbia? The Union Oi l

tier it is imported into British. Columbia. ?
It is

	

ted in British Columbia by the Union Oil Company of Canada . "

The inference is that the product r the California company
is '. . .r. i i .t . Ie . :Fes t hem iA the Cal 1' i ' ;i!I

	

rnpa11\

	

n .ot sold by

the im r l'

	

p ~' i'ntly under 10101 .,am , emu-met of sale, pass -
im: i+le to the Canadian company . Ile a .,nlian company ar e
i . til'1C•". Ong' agents of the California company. The defendants ,
therefore, are fit purchasers in British Columbia . In this
view it is nnnuee- ;uv to deal with the question as to whether
or not if the faces sciose a contract between the two companie s
it was completed. outside of British Columbia, or befor e
importation.

There are other facts in evidence which should be noticed
before dealing with the validity of the Ant . In addition to the
two companies referred to, we have Impc .ial Oil Limited and

cACDo ALI), Imperial Oil Refineries Limited . The I [ .

	

h al Oil Limited as
:LA .

the marketing branch, obtains its suppli roue the Refinerie s
and sells to the public for general t~ e in eteaniships, railroads ,
logging companies, apartment-houses, schools, hospitals an d
pliv:~ h iy

	

i . Mc . It also imports small quantities at times
to repl Ali <h i stocks when the available .supply ii the
Refineries is short. Sales are made direct to the eml-mie r s
mentioned without the intervention of middlemen or , tilers ,
because it is alleged the Margin of profit is too :atria ll to mak e
it practicable.

On the evidence outlined does the Aet iiiipugnel impose
" direct taxation within the Province in order to raise a revenue
for Provincial purposes?" The question has been dealt wit h
by the Priva ( ' ouncii in so many cases n rid the governing prin-
ciples laid down---applicable of course to the facts of the par-
ticular case--that apart from referring to ..Mill ' s definition of
a direct and indirect tax which was adopted by their L

	

Chip s
in Cotton v . Regent (1014), 17o , it i-> only I en ry to
deal with certain considerations which it wits urged by counsel
for the appellant should be kept in view in construing former
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iudgmetits of the Privy Council on this question . The definition COURT O F
APPEAL

referred to reads :

	

_

	

"A direct tax is one which is demanded from the very person who it is

	

192 6
intended or desired should pas* it . Indirect taxes are those which are

June 14 .
demanded from one person in the expectation and intention that he shall
indemnify

	

i f ii t the expense of another ."

	

a ,mac „
In the ea :* at Bar it was suggested that the Legislature l :GE,,Er . .r .

knowledge of the true situation in ro m p - ii to the use and mat tie

ing of fuel-oil, viz ., that these defy au) ms —first purchase '
buying for consumption never intended, at the time the tax i

	

i.c 1

imposed, or at any future time, to be indemnified at the . expense Rr. Co .

of others. That. is doubtless true in so far as these defendant s
are concern , but it is only one step in the inquire . The I_egis-
lature emu, 1

	

isisting that the condition in the trade is on
a certain

	

den the Act was passed .

	

the inheren t
probabilities which in all likelihood will

	

Counsel fo r
appellant must go further and say, as he say, that thi s
commodity (fuel-oil) does not lend itself to merchandising i n
the ordinary way, through manufacturers, wholesalers and.
retailers . It is sold direct to the consumer without the inter -
vention. off mii idleii ?n, and. therefore in taxing the first pur- M .ACDO ALD.

chaser they tax -the very person who it is intended or desired

	

J A
should pay it . "

While the evidence shews the absence c f' middlemen, yet th e
general tendency of the trade must l e i`

	

lush 1 ,

	

' . Evidence
was led to :,hew that in the United ervene.
Will the same methods ultimately plea ii in British Columbi a
with the growth and expansion of hu sin- <nid population ; and
it so, is it possible that an Act can be ircci€i1ed as mica circa in
respect to present conditions only to leonine ultra ct.res at a
future date when the commodity may be marketed like other
fuel, such as coal or wood ! It is quite true that owing t o
changing conditions, for example, "sudden danger to socia l
order arising from the outbreak of .i great war," giving way a t
a later period to normal condition- . an Act kissed by the
Dominion Parliament might be tires, for a time an d
become " 'r rr vices, if maintained . afar the mimic- to national
dell h ' iii_ ~7 appeased .

Fort id ances Pulp Co . v . llani-tolra .Free Press Co . (1923) ,
93 L.J., P.C. 101, at 105 .
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Explanatory statements too in a recent judgment of th e
Privy Council (Toronto Electric Commissioners v . Snide r

1926

	

(1925), A.( .' . 39(i), of the grounds of the decision in Russell v .

tune 14. The Queen (1ss 2 ), 7 ..pp. Cats. x+29, suggest the same concln-
y,t„t_

RNEY_
sion. While, however, that may be true in respect to legislatio n

CieNERAL OF (P1 t p 1 to meet situations created by a great national menace o r
BRITISH

	

ur silk c ~l apprehension of danger to the public v-elfare throught'oLr~n3rA

the alleged. evils of intemperance at a certain stage in the corm -
CANADIA N

PACIFIC try 's development, these considerations do not apply to the situa -
[ Co . tion we are dealing with in the case at I=or pertaining solely to

business transactions rnreonneeted with l t,i--ing phases i ti t m in r
national safety . That was not intended v the British \orth
America Act, 1867 (30 & 31 Viet ., e . 3) . In such eases as the
present some general principle must be evolved to avoid con -
fusion, in view of the fact that in modern life the modus

ope,oahii in carrying on busimt may radically change fro m

time to time. We should regard the general understanding of
mankind as to the usual incidence of commercial transactions .

For example, the Act could not be intro rives in - far as oi l
MACDONALD, from the Union Oil Company of Canada is concerned ,ind ultra

S .A .

51 2

COURT OF
APPEAL

"t ires in respect to oil from the Imperial Oil Peldtc ric .< Limited ,
where the tax is doubtless pti--std mi . to the consumer and i s
therefore indirect . ft cannot be tissumted that there is any such
expression of intention on the part of the Legislature to dea l
piecemeal with the :subject . It is either wholly valid or wholl y
invalid. We must look at the tendency of such a. tax, gathering
the intentien of `l Loitislatnre from the general knowledge o f
teen in bu-ins-- :Adair- in respect to the handling of such com-

modities. If than 't ndenev is to follow the usual course of sal e
of similar commodities such as wood or coal then it must be
regarded as ultra sires from the. outset the tax in substance i s
indirect . Referring to the judgment of Lord IIobhouse in Land ;

of Toronto v . Larntre (1887), 12 App. Can . 575 at p . 5S2, hi s
Lordship says :

., The Le g islature eunu,t 1 p ossibl , hale meant, to rice zl power of ta,~ution

valid or invalid according to its aetimal result ., in parteul :u' ce>es . I t

mist have contemplated some tangible dividing line referable to an d

ascertainable by the general tendencies of the tam and the common under -

standing of men as to those tendencies . "

We must look at the ultimate incidence of the tax as it would
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appear prospectively to the Legislature when the Act was COURT O F
APPEAL

passed. The Act impugned would appear to presuppose a fixed

condition and the absence of the usual processes of sale and

	

192 6

resale through several agencies . Yet the frame of the Act with June 14 .

its

	

re rr , ce to first purchasers would appear to contemplate the _l, r.roRxEY _
ssi handling of the commodity by different parties . In GENERAL O F

what must have been regarded as likely to happen, -

	

in COLUMBIA
L

fret happen. Evidence was adduced, as already pointed out,

	

v.
CAxaniAN

in respect to the operations of Imperial ail Limited and PACIFI C

Imperial Oil Refineries Limited, sheaving that the alleged first RI' . Co .

purchaser is not the ultimate consumer . The tax therefore may
and doubtless would be passed on by the first purchaser to th e
various ennsamerw mentioned . This condition arose after the
Act was passed . Should it not be regarded as one of th e
probabilities likely to be present in the minds of the Legislature ?
Fuel-oil will doubtless be used in future in many private dwel

MACDONALD ,
ling-houses as well as in industrial plants, and middlemen will

	

J .A .

intervene to assist in marketing it . It is not determinative to
say that by reason of small profits no middlemen are now gen-
erally engaged in this trade, and that the Act tends to perpetuat e
that condition by imposing a tax still farther reducing th e
margin of profit . That is an incidental condition only. The
trade is susceptible to the intervention of such intermediarie s
in passing through the hands of various concerns to a variety o f
coiisun3ers who must finally 1>c~ir the burden of the tax .

I would disniiss the appeal .

dismissed . _Marlin (tnidl

	

Ph illiiis,

dissenting.

Solicitors for appellant : Farris, Farr s, St3dl,z di Sloan .

Solicitor for respondent Canadian Pacific Hy. Co . : J . P .
fel[ullen .

Solicitors for

	

I"nioi
Jfaceae c Co .

33
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IN RE TAXATION ACT. S.

	

& COMPANY
APPEAL

LIMITED v. BROWN .
192 6

IN RE
TAXATIO N

Am, .

	

Seeley & Company Limited solicited insurance as agents for several insur -

SEI:LEY & Co.

	

ance companies . They were paid a commission for the business they
v.

	

did . nd it was arranged that at the end of each year a bonus or con -
1 S o

	

commission was payable to them only in the event of the
parent company making a profit

	

in amount on the year' s
operations . Sc la S. Company vve o

	

on their income derive d
from. the cod hermit commissions paid t'~~ ~ and an appeal to the Cour t
of Revision on i

	

ground that the parent Company had already paid
a tax on these profits was dismissed .

field, on appeeT, affirming the decision of D . MCKy ENZIE, judge of the Cour t
of 'e i i-ioII, that there is no difference between the two means of
rerun ra , He bargains for both equally when he becomes a n

agent me' the fact that one is contingent and payable out of the ne t

profits while the other is not contingent and is payable out of gros s
profits does not differentiate them . They are both liable for th e
income tax .

APPEAL by Seeley & Company Limited from the decision o f
D. McKenzie, judge , , of the Court of Revision of the 18th o f
February, 1926 . loeie ,t & Company are Vaneouocr agents for
a number of Co :npan - who are entitled or lip ; i, .mI to do busi-
ness in British Columbia . The companies pay axes on thei r
gross income. Seeley & Company are l 1 by eoznml ..slon on
the business they do and at the end of ar if Cue props
are of a Certain amount they receive a is : Irs or cozen u m1 ,-, Lm -

mission. Seeley & Company paid ineom o tax on their o r dnary
commissions but ela]hiied they should not be taxed on bonus
or contingent (-tome ~ 1— gin. I he lade ordered that the tax
should . be paid .

The appeal was argued at Victoria on the 22nd of 4tine, 1926 .
before tJ .u;DONAT.D, C .J .A ., GALLIIIER, 1IcPnir.r,Ius and MAC -

M.A. .

Mason, for appellant : Seeley & Company are agents fo r
several companies and they get a regular colnrnission for al l

June 22 .
Taxation—Income tax--Company acting as insurance agents—Bonus o n

commission contingent upon the profits of parent company—Liabilit y

to income taa —P .S .B .C. 1924, Cap . 254, Secs . 42 and 99 .

Statem e

Argument
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business done by them upon which they pay taxes . If the main DOUBT o r

companies have a profit they then give a bonus or contingent
APPEAL

commission on the profits they make. The main companies pay

	

192 6

taxes on these profits so that the tax is already paid and . should June 22 .

not be again charged with taxes when a portion of these profits

	

TN RE
are handed over to another .

	

TAx TIox

E. O. C. Martin, for respondent : Possibly the parent corn- SEEI.
Ac,
E1

r
& Co .

pally should not have paid the tax when it did not keep am
BRow N

money but that does not affect the position of the appellant .
This contingent commission is incarne derived from commission
on profits and is just as much liable to the tax as the regula r
commission . The company is subject to the provisions of sec lx~u"'ent

tion 99 of the Act.
1folsor, replied .

CDOxALD, C.J .\ . : The appellant pays on his gross income .
deduction for anything paid out is not made from tha t

income.
Now the apl .elant is an agent of a company . He procures

insurance and onunnission on the same. It is not contende d
that the is el tit], l ;u exemption for this, but he gets in addition
what is called a contingent commission, that is to say he gets a
share of certain profits made during the year in the Provinc e
of Pritish Columbia, by way of a further remuneration, and I
suppose as an inducement to greater endeavour to make the
business of his company a success . lIe claims he is not liable MACDO N A LD ,

for income tax on that contingent commission. I cannot see
any difference between the two means of remuneration . They
are both remuneration, there is no question about that ; he bar-
gains for both equally when he becomes an agent for the com-
pany, and the mere fact that one is contingent and payable ou t
of net profits, while the other is not contingent and is payable
out of gross profits does not appear to me to differentiate them .

Therefore I think the appeal should be dismissed and the
judgment of the learned judge of the Court of Revisio n
sustained .

GALczxEB,
to what my own suggestion was with regard to interest created

	

J .A.

GALLIJIEr., J .1 . : I somewhat regret that I cannot give effect
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COURT OF under their contractual relation. Upon reflection, it seems to
APPEAL

me that this is not a class of interest that the Legislature ar e
1926

	

dealing with ; that it must be a direct interest in the compan y
June 22 . as being a shareholder in the company, and not an interest a s

IN RE

	

created between employer and employee by contractual relation -
TAXATION ship. It is an interest in the sense that I have already expresse d

ACT .
SEELEY R.CO . it, but is not the interest that is referred to in the enactment

2

	

passed by the Legislature .
BROWN

McPuiLLlrs, J . A . : I am of the opinion that the appea l

cannot succeed . The appellant is the agent for various com-
panies who pay income tax to the Province, as indicated by my

brother the Chief Justice, by the way of two per cent . on thei r

gross income. The agents of the companies have an arrange-
ment whereby certain commission is paid, plus a certain con-
tingent commission which is based upon the business done in th e

Province of British Columbia .

The section of the Act which is invoked is section 42, sub -

section (a) as amended by section 7, Cap . 54 of 1925, which i s
an exemption provision, and the exemption is of

"Alt income derived from interest on bonds or debentures issued by a

corporation where income tax has been paid by the corporation in respect

of that interest either indirectly or by way of separate return under sub -

section (1) of section 44 ; and al] income derived from dividends from a

corporation or from profits or slid 'es from a partnership where the corpora-

tion or partnership is liable lo 1 ,--meat r taxation in respect of incom e

or by way of alternative tax under Chi- Act ."

This appellant is not a member of any partnership or an y

corporation in the light of the facts presented to us in thi s

appeal, and does not come within the terminology of this exemp -
tion, not being a partner nor a shareholder in the corporations .

With deference to the learned counsel who made the submis-
sion, it is idle to contend that this subsection covers the presen t
,-a-e . because the appellant does not come within the terminolog y
of this exemption at all .

What happened is this : the corporations paid two per cent.
on their e a -a income to the Province ; then, in carrying on

their busin g --, for the purpose of arriving at a contingent com-
mission to their agents, strike an amount which is the net profi t
on the business clone in British Columbia, and on that net profit ,

111 FPS ,
J .A .
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20 per cent. is paid to the agents. The net profit was a sum of COURT OF
APPEA L

money which was lying in the treasuries of the various corpora-

	

—
tions to be dealt with as the discretion of the directors would

	

192 6

determine. Now they had antecedently, of course, agreed to June 22 .

pay some of this money away, and when this money was paid

	

I RE

over to the agents it was nothing more or less than an additional TAX .~•TIO X
~ C

remuneration for services rendered, and in fact was an adds- SEELEY & Co .

tional amount by way of salary for the services rendered by the

	

"
BROW v

agents, and it was money earned individually, it was in no wa y
ear-marked, and when the money was paid over it had not
written across it, "This money has already paid income tax, an d
no income tax must be paid again ." If this were done you
would paralyze the whole taxation system of this country . The aI CP7IILLIPS ,

.LA .
question is this, Is this money primarily income, the individua l
income of the person sought to be taxed ? If so, it is taxable .
If the individual can say, I was in a partnership which earne d
certain profits, and this money that I have received is reall y
money that has already paid income tax, I could appreciate it ,
or, if he can say, I was a shareholder in the corporations an d
this money has already paid income tax, I could appreciate that ;
hut that is not this case.

It may be an unprovided case, but I see no injustice in th e
imposition of the tax ; the Court cannot legislate ; it is a matter
for the Legislature only .

Jlu< DOxn1.a, J .A . : I am of the same opinion .

Appeal dismissed .

Solicitors for appellant : Walsh, McKim

	

.Housser .

Solicitor for respondent : J. W. Dixie .

MACDON ;AI,I) .
J .A .
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husband mad wife flitsband's trillSubstantially no proeisi.on for wife's1926
nraintcn"ir

	

Testator's I+'airily Maintenance Act—Application under
June 23 .

	

--Order

	

t whole estate of over $8,000 to wife—.appeal—R .S.B .C .
1 .92 :j, ('i j ' .;u, Secs . 3 and 5 .

BRIGHTEN v . SMITH.

BRIGHTE N
V.

SMIT H

Statement

A husband's estate at the time of his death was valued at slightly ove r
$8,000 . .By his last will he left his wife $10 and his household furni-

ture valued at about $250 . The balance of the estate he left to a
nephew. Upon the application of the widow for relief under th e

Testator's Family Maintenance Act it was held that she was entitle d
to the whole estate . Ten witnesses gave evidence when the petition
was heard, but there being no stenographer present the evidence wa s
not taken down .

Held, on appeal, affirming the decision of MORRISON, J . (MACDONALD, C .J .A .
and iIACDONALD, J.A . dissenting), that sections 3 and 5 of the Act
recite that the Court may in its discretion make such adequate, just
and equitable provision for the family of the testator as the Court i n
the circumstances shall think just and it may consist of a lump suns
or periodical payments . The only way that the order can be set asid e
is to say that the circumstances which were before the Court woul d
not warrant the order. As the evidence is not before this Court i t
cannot review the decision below and the appeal must be dismissed .

APPEAL, by the beneficiary from the decision of \Ioruu:soN ,
J . of the 21st of Jan-miry, 1926, granting the petition of Lydi a
Smith for an order under the Testator's Family -Maintenanc e
Act for adequate provision for maintenance and support . The
petitioner was married to the late Charles Smith in April ,
1920, and lived with him until his death in June, 1925 . In
May, 1.920, Charles Smith made a will giving his whole estat e
to his wife, but in November, 1924, he made a new will givin g
his wife $10 and the household furniture valued at about $250.
The balance of the estate he gave to his nephew \1' . S. Brighten.
deceased's estate was valued at the time of his death a t
$8,603.46. It was held by the trial judge that the petitioner
was entitled to the whole estate .

The appeal .was argued at Victoria on the 23rd of .Tune, 1926 ,
before \IACDONALD, (".J .A., MARTIN, Gai .Lrucrt, MUPIILLIF s
and \I ACDONALD, JJ .A .
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Creagh, for appellant .
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Cantelon, for respond, cnt, raised the preliminary objection
that although ten witnd-sr' ,v cre heard the evidence was not

	

192 6

taken down, there being too stenographer present : see Doc/yen.- June 23 .

doff v. Jolt oston (1924), 34 B .C. 97 .

	

BRIGIITE V

	

Crea:gh : The point on which I rely will be found in the peti-

	

v .
tion and affidavit in support . An order was made that it Was

	

"It' I
beyond the jurisdiction contemplated by the Act . The estate is.
valued at over $8,000 and he has given it all to the wife i n
absolute disregard. of the will : see In re Livingston . Decease d
(1922), 31 B.C . 46S ; .rIllardice v. Allardice (1911), 29 Argument

ti .Z.L.R. 969 ; (1911), A .C. 730 ; In cc Sfigings, Decea .se d
(1924), 34 I .C . 347 .

Cantelort, in reply : The trial judge has used his discretion .
The evidence is not here upon which he came to the conclusio n
that the wife should have the whole estate. In the circum-
stances this Court will not interfere .

\ ACI ONALD, C .J .A . : Although the have not all the evidenc e
before us, it not having been taken in shorthand, nor the ground s
upon

	

the learned judge proceeded, yet we have certain
f,

	

think are sufficient to enable p is to deal .with thi s
ce the facts contained in the ~ spotdent s own

pcnon. The

	

roperty of the (

	

filled to hi s
iews and

	

It is of a value

	

,000 .
lc :_'ned fudge € pp, t .I r from, acting nra ..,e

	

tons

	

the
T i . . `o ` s Family

	

9in enance Act, awar,

	

l 1,e whol e
the wid,,e . The objection to suet ci i order ,

to

	

o~ -fir <<~

	

apparent .

	

It wholly

	

I ACDOS A

intenthot

	

, of his whole estate e, iarary to Lis

	

she
I'he v '

	

ve tang, or she may die 01 remarr , wi . :in t

the result of the order is that the I
d of the benefits of the will in a m

disposition is made of the property
tee l ; of th e

the it is true that the statute provides that the edge ma y
Crain a l tm.p sum for maintenance to a widow where no anti -
dent provision has been made for her by the will . I think i t
never was intended that a fairly- substantial estate should be
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COURT OF given in this manner without reference to the interests of th e
APPEAL

beneficiaries . What the legislation. contemplated was, that i f

	

1926

	

the estate were very small then the whole must be given on th e
Tune 23 . principle that it would not be worth while to make two bites o f

a cherry, but when an estate was left, as this one was, amountin g
BRIGHTEN -

	

v.

	

to upwards of $6,000, it seems to me the Court should regar d
SMITH the interests of the beneficiaries and the intention of the testator ,

as well as the claims of the applicant, and should make an order
which would be just to all parties . The principle involved doe s
not depend on evidence which has been omitted from the appea l

MAcno ALI>, book, it is enough for this purpose to accept the respondent' s
o.s .A .

own ev h i . the evidence in her petition. With respect, I
think the order was made under a misapprehension of the objec t
and scope of the legislation in question : it was made upon a
wrong principle . The object of the legislation is maintenance ,
not gift .

Mum x . J .1 .. : In this case we are dealing with a matter

which is something wholly unknown to our former i \v, and th e
whole object of the new statute is to defeat the n i-i - of th e
testator. This novel circumstance must be eonsidered i,v thi s
Court, in relation to the object which is sought to be maintained .
We have these two sections which are particularly appropriat e
here, that is to say and 5, and the first recites in brief that th e
Court may in its discretion make such "adequate, just and
equitable" provision for the family of the testator as the Cour t
in the circumstances thinks fit, and an additional and. very
(xe utional power is conferred upon the Court by said section 5 ,
a-h r, )v_ it is provided that the Court may, if it thinks fit, order
that "the provision shall consist of a lump sum or periodical . or
other payment ." The only way in which the statute is said to
be ineffective herein is that it does not allow the whole estate t o
be used immediately for the pnrpe s ee afor esaid, and that where
an entire appropriation appears, snail an order defeats itself .
But to any mind that would defeat Elie statute, because it is easy
to foresee a situation where it would be in the interest of the
education of the family or the support of the statutory bene-
ficiaries that the immediate expenditure for them would depen d
upon the state to be maintained at the time : and the circnnn-
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stances would . be those which were before the Court upon the COURT O F
APPEAL

evidence before it, and the fund .would be applied in the best

	

—

way for the attainment of the said object either in whole or

	

192 6

in part .
In this case the learned j ud . has thought fit to say, taking" BRIGHTE N

a(1vantaae of the power conf rr, upon him by section 5, that

	

v .
$Attm

the applicant should forthwith rnec .vc an arnormt representin g

the entire value of the estate--that is, in essentials, an order fo r

a lump sum .
The only way that that order can be set aside 	 the power

obviously reposing in the learned judge that made it 	 is to say

that the circumstances which were before him would not warran t

the order . Now how are we to say what the circumstances were 1fARTI , J . .

before hini, when there was no evidence as to what they were ?

We are in effect to review a discretion while in ignorance o f

what the materials of that discretion were . That is clearly an

invitation to this Court to take a leap in the dark, which is a n

invitation t have always refused, and I think it is a prope r

occasion for :gain refusing it.
I am flare fore of the opinion that when a matter coming

before us is ef a nature which we are in entire ignorance of

upon the fats thereof, the only proper course for us to take i s

to refuse to make any order interfering with what has been

done below, and so I would dismiss the appeal..

(Allrur:n J .1 . : In my view, whilst it is true that a judge
under the vet might award the whole as a lump sum where i t
amounts to say $S00 or $1,000, yet if a judge in the exercise
of his discretion did not do so properly or reasonably under al l
the circumstances, then we might be in a position to review that.

I find myself in the difficulty that my brother 1IARTI\ has
expressed ; there is no evidence before us on which we can pass .
It strikes me that if certain evidence was before me in a cas e
of this kind, that I would have no hesitation. in saying that the
award of $6,000, notwithstanding it may have been the full

amount of the estate, would not be more than was n e eess ;i ry ,

considering the circumstances of the widow, and it may have

been so made to appear to the learned judge . In ordering it t o

be set aside, one would have to say, that under no consideration

June 2 :1 .

GALLIE= EI2 ,
J .A .
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could the whole estate be given, no matter what its value migh t
be. I do not think that was intended, and it resolves itself int o
a question. of reasonableness in . each case .

June 23 .

BRIGHTEN

	

1lePn:1 .LLtrs, J.A . : In my opinion the appeal cannot succeed .
v.

	

In the first place we have only got before us the petition and th e
SMITH

affidavit verifyin g it, and apparently the learned judge in the
Court below proceeded upon oral evidence, and a very consider -
able amount of oral evidence . So all that can be said about i t
is that the litigants suffer through the fact that the proper pro-
cedure was not adopted, that is to say to see to it that a
stenographer was present. We have repeatedly made that pro-
nouncement in this Court and. there is really no excuse for no t
following this proper procedure.

But still I do not know that that would have been of an y
avail in this case, even if we had this evidence, because th e
Court in my opinion has absolute discretion .

I observe in the petition. that the lady in question, th e
widow, is 43 years of age and only possessed of assets that d o
not come to more than $9150 . Now the Legislature has under -
taken to say, and we cannot question its wisdom	 and. in this
respect I am at one with the Legislature----that a hu .sba.nd or wife

M( 1 111 LIPS,

	

o >> .a

	

•~huike proper provision. for the surviving consort . the
J .A .

I

	

'attire has enacted that there is < rented by marriage a
re Itienship which calls for a provision

	

_ nude o 1t of the

i:his Court had at the last Vancouv~.r sittints to consider
the ease of a wife dying and leaving a very considerabl e
estate without making any provision for the maintenance o f
the husband ; the attempt lle by the husband to obtain
some provision by way of r aiatenance . IIe had untortunatel y
suffered a grave injury in an accident, and had., in my opinion ,
been wholly incapacitated from earning his living :, an d

died leaving an estate in value some $30,000, and Jus-
tice of the Supreme Court had made an order of $ :i0 a . ~ tith to
the husband .. The majority took the view that under the circuun-
stances— we had all the evidence before us there—that that order
could not be supported . I dissented and was of the opinion that
the order made should be affirmed . I expressed there, as I

COURT OF
APPEA L

1926
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express now, my view that the Legislature has enacted that the COURT O F
APPEAL

relationship that exists between husband and wife is such tha t
that relationship has to be recognized, and regarded when there

	

192 6

is a testamentary disposition of the estate . If, for instance, the June 23 .

husband or the wife should be in need, that the relationship that BRIGHTEN

exists calls upon the husband or the wife to remember it and

	

v .

make provision, otherwise we should have the husband or the
SMITH

wife, as the case may be . becoming a public charge upon the
country. And why should the husband or the wife be a publi c
charge upon the country if there is an estate which primaril y
ought to pay for the manitenance of that husband or wife ?
And therefore, in this particular case, when Parliament has sai d
that the judge shall determine the question, and when the judg e
has determined the question upon the appeal, the question is ,
has there been any excess of jurisdiction on the' part of th e
learned judge ? I must say I cannot see how that can be con-
tended with any chance of success whatsoever . Section 5 of th e

Act reads in these terms :
"In making an order the Court may, if it thinks fit, order that the

provision shall consist of a lump sum or a periodical or other payment ."
MCPHIL.LIPS ,

	

The learned judge in this case has directed that the whole

	

r . A

estate, said to be in value $6,000, should be paid to the wife,
there being no children of the marriage . This lump sum pro-

vision is objected to. Suppose he had directed payment of $5 0

a month for tt n that would have exhausted the estate .

In view of the ciI ; ,I . : Lances of the widow the husband ough t
reasonably to have left to his wife the whole estate . And

apparently he did not do what the learned judge thought he
ought to have done. The learned judge was the one to deter -

mine that. Ile could have direer $50 a month for he r

life, and might have said, "This u-ill only la <t ten years ,
and she is 43 years of age, I think it is a props , e , for a lump

sum payment, as in that case judicious use tiler( of may make
provision for life as against ten years ." The I, erred judge
might reasonably have said as he has in effect said, if the widow

gets the $6,000 now, it may be that she can, with business apti-

tude applied to the matter, provide for herself out of this estat e

for the remaining years of her life	 which might be 40 year s

many of our people live longer than S3 years of age . Therefore
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COURT OF it seems to me that the learned judge	 and he had the evidenc e
APPEAL

before him which we have not—formed. the opinion that the best
1926 thing to do was to give this lade the whole $6,000, to admit o f

June 23 . her making such use thereof as would enure to her permanent

BRIGHTEN ' na intenanee, thereby preventing her becoming a charge upo n
v .

	

the country.
SMITH The Legislature has undertaken to provide against such a

happening, the husband or the wife Inust make proper pro-
vision out of the estate disposed. of ; and the husband here fail-
ing to comply with the declared policy of the law, the judg e

MCPnILLIPS, acting in conformity with the statute has made a proper order .
J .A .

This is a common-sense view of the statute . It is a Christian
view and it is a moral view of the statute . The learned judge
in the Court below having made a proper order in view of all th e
circumstances, it only remains for this Court to declare its
affirmance of the order made below. In my opinion the order
should be affirmed and the appeal dismissed .

MA( DONALD, .l ._1 . : I base my view on the admitted facts
set out by the Chief Justice . On these facts the order com-
plained of is not an order making adequate provision for main -

MACDONALD, tenance : it is really an order transferring the whole estate fro m
the beneficiaries named in the will., to the wife ; something
which in my view was not contemplated by the Legislature .

I agree with the. disposition of the appeal as stated by the
Chief Justice.

Appeal dismissed, Macdonald, C.I .A ., and

Macdonald, LA ., dissenting .

Solicitor for appellant : I. II . Mac Gill.

Solicitor for respondent : W. _1 . ('antelon .
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IIIGGIIS AND CHAIN- SING v. COMO X

LOGGING COMPANY .
192 6

	

Fire Spreading of Logging operations in dry weather- [ise of spikes

	

00 . 5 .
instead of tree jack—(Tearing of brush Negligence.

HICGIN c

	

The defendant Company, in order to move logs from where they fell to a

	

V .

railway, ran a traveller on z skyline cable that stretched between Lor cCI,r .
r,

Co .
two spar trees about 1,120 feet apart . The cable was fixed on No . 1

spar tree and at No . 2 spar tree was held in. place by two spikes over

which it ran continuing to a stump some distance beyond where i t

was tied . 11" t en extra weight was put on the traveller the cabl e

slipped back ;old forward on the spikes at spar tree No. 2 causing

friction thu t _ uaL'v wore the cable at that point where it eventually

broke, the lose end winding around guy ropes that supported spa r

tree No. 2 . This generated sparks that fell in the brush below an d

started a fire . Oaring to the extreme heat and dry weather at th e

time the dire i ~ d in spite of the efforts of the defendant's employee s

to put it out, .n, .l , e 'ntua.11y reached the plaintiff's farm . An action

for damages A, :-

	

tame d

lield, on appeal, rising the decision . of MORRtsON, J . (l1ACOONALD ,

C .J . .1 . and tcl'uioons . .i .A . dissenting), that the fa :et that they di d

not use a tree ,lack instead of spike .: ; 1 Id the cable in place on spa r

tree No. 2 did not render the r,,}--'h n . one which was not reasonabl y

safe and proper ; that the fact that defendant had not cleared awa y

the Brush around the spar trees did not arnount to negligence a l

fact that during a spell of hot weather and 'high winds the hznni lit y

re ::,_s loci as 4 ; does not render the hauling and handling of logs

per se, if adequate fire-fighting equipment and men are

~'kPPE .L by defendant from the decision of llomusox, J -. of

the 30th of March, 1920, in. an action for damages for injur y
to the property of the plaintiffs caused by tire through breac h

of duty by d o Ce n i :lut to plaintiffs and through negligence of

defendant 's set. ) aids . The plaintiff ?Iigggins is the owner of
.

	

State m

	

lots 16l and 1e,, Coutc,l District, e own as the Teee harm

	

min t

the plaintiff Chan. Sing bein the L

	

of the property. The

defendant carried on Ioaging opera i ;fs itt its camp \o. in
the Comox District and in its operations a fire started at abou t

9 .30 a .m. on the 8th of August, 1925 . The defendant operate d
a sky-line cable between two trees about 1,1 20 feet apart . The

COURT OF
APPEAL
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cable went from tree No . 1 (about 120 feet high) to tree No . 2
(about 75 feet high) and from No. 2 tree went to a stump t o
the ground beyond . On this cable was a traveller that raised
the logs and carried them to the railway . Tree No. 2 was
supported by two guy ropes (cable) behind., and the travelle r
was brought back and forward by a donkey-engine beyond tree
No. 1 . The cable supporting the traveller was held up on tree
No. 2 by spikes in the tree and when extra weight was put o n
the traveller there was friction by re€r Cn of the cable going bac k
and forward on these spikes, di r -idt being that the cabl e
became worn and it eventually broke at this point . When it
broke the loose end wound itself around one of the guy ropes
and the friction caused sparks that fell to the ground and ignite d
the dry brush below and the. fire spread so rapidly that notwith-
standing the efforts of all the men employed by the defendant ,
the fire spread to the plaintiff's farm and burnt over 72 t
acres of her land destroying the soil, timber, barns and crops .
Judgment was given for the plaintiffs, and a reference wa s
lirected to Ti . II . Palmer of Cowichan Bar to ascertain the

amount of damages .

The appeal was argued at Victoria on the 24th to the 28th
of June, 1926, before IIACDOV ALD, C.J .A., MARTIN, GALLrrrz,r .,
ilcPrrrr.LIP5 and IIACDO\ALP . JJ.A.

J. W. deli . Farris, K.(° ., for appellant : The whole question
is whether the defendant was negligent, and the learned judg e
below found that the men did everything possible io stop the fir e
after it started., but he says there was a breach of duty i n
operating without a - ' tree ack" on No. 2 tree, in which cas e
the fraying of the cable would have been avoided . We submit
that the system employed was equally safe. In 25 years'
operations there was never a fire such as this owing to a cabl e
breaking.. All reasonable care was taken : see I uchanan v .

Young et al . (1 87'3), 23 IT .C.C.P. 1 .01 at p . 105 .

Higgins, K.C., for respondents : This is a common law actio n
and in common law he is liable : see Jtusgrove v . Pandelis
(1919), 2 I .E . 43. IIe is not entitled to rely on the lir e
starting by accident as he did not plead the statute (14 Geo. III . ,
Cap. 78) . IIe was operating a defective system : see Smith
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v. London and South 1 cistern Railway Co . (1870), L.R . 6

C .l . 1 .4 at p. 20. The premises were in a n°e _rent condition .
1`he bru-'t should have been cleared away : ~

	

r re Polentis

and

	

11ithy c6 Co . (1921 .) .

	

I . 1

replied .

Cztr . adv. call .

COURT O F
APPEA L
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Oct . 5 .

T.TiTa i~N S

v .

Con o x
T.orsiec (t:3 .

it Ii October, 19211 .

	

MAUD, ;NA: ), t," .J	 : The defendants were using a "hig h

line" in moving their logs in the woods when a steel cabl e
broke and striking another emitted sparks which set the fores t

on fire ultimately injuring plaintiffs' lands .

The trial judge put the question for decision in these words :

"Did i ou (the defendant] take due care under the eirenta-
st a- ' , nd after reviewing the circumstances he answere d
the question in the negative . T. think he came to the righ t

concrnsiora .

In reviewing the facts he said. that the weather was very dr y
and hot ; that there was a lot of inHan enable material lying

about ; that the conditions were extraordinary and that the SI AmoNaI,3) ,

	

operations of the defendant tinder these conditions were a

	

C .J .A .

menace to the countryside ; that defendant had had warnings
of the danger from the forest o fficials, and that in these eircuui-
stances he thought it would have been the net of ordinar y

p . 'enee on defendants part to have stopped its operations unti l
weather ,[[editions had changed for the better . With these

1 ,-

	

T. q uite agree. The defendant was bound either t o
I operations for the time being, or in the exceptiona l

ciremu-' es, to have provided. additional safeguards agains t
fire and. for the control of it should a fire have originated by
reason of its logging operations .

The trial judge n ;~?.~ ~ no finding that d + I lea was o;xrat-
ing there under a defy

	

, e system but it is to be noted that he

	

very favourbbl

	

1 by the evidence of the witnes s
and that I ],[ .[~

	

cry. po s itive that the -stem was

	

a

	

r.dant ' s failure to use a ' tr[

	

jack"
in s :,d of the r, . hod employed of wrapping the cable about th e
tail >par tree . Speaking of this Brady said. :

It would not be eery longs before it would break ."
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Armstrong, another witness, and perhaps the best qualifie d
on either side to speak of this defect, said :

"The wrap on the tail spar tree is not good practice, it will jerk, and a
jerk will break a line quicker than a more evenly distributed strain . "

The witness Baker also condemned the system . This system
is known as the "Lidgerwood" or "high line" system . Origin-
ally the wrap about the tail spar tree was used, but being foun d
unsafe it was generally discarded and the tree jack was sub-

stituted therefor as being much better and safer for taking th e
cable. The reason for this must be obvious when the superiority
of the tree-jack over the wrap is considered in the light of th e
evidence. In my opinion, the system was defective and tha t
defect was calculated to break the cable and start the fire.

There is also ample evidence that there was considerabl e
inflammable material around about the tail spar tree. Apart
from the oral evidence of this the fact that the fire started within
a few feet of this tree and spread with such rapidity that the
hose attached to a locomotive which arrived there within ,
defendant says, five minutes of the beginning of the fire, faile d
to control it . It was argued that these fire fighting appliance s
were a sufficient precaution against the escape of fire, but the
fact is that they proved. utterly worthless under the condition s
which existed at that time. Moreover, in proof of the inflam-
mable condition of the terrain, a large number of men who wer e
near by failed to control the fire which was immediately dis-
covered and although there was little wind . As one of defend-
ant ' s witnesses put it, the fire "ran like everything ,. "

It was also contended that defendant was noel ie nt in not
providing barrels filled with water ,
this high line, for use in cas e
to inn that such a means of l a,,i~ ,

real, augly n reftkl man as being l, . l i inexpensive an d
in. (on~ ~7fe] a tire in its ineeje i~.

	

.lrmstront
of ;~'La t 1, n c i( rice would not

	

1, that defendant arni

	

l h

(h I

	

~'~1

	

trice 1n 11Ut pr

	

i l :~such, I alit not dispos e
to found a ~elu5ion ups"t the y :~ ~~,~ : . I rely first upon
the eircurn-la flees mentioned by the lei, nned trial judge and upon
which he f, Hided his conclusion, and secondly, upon the absenc e
of the tree-jack which, I think, would have prevented the break-

i.rrid alon e ;aile ent to
i l appear s

nldl have app, iiled to a
ion . .-
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ing of the cable. The other circumstances tend to support and COURT O F
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strengthen this conclusion . The defective system in itself
would be a sufficient answer to this appeal, but taken together 192 6

with the other circumstances to which I have referred, and to Oct. 5 .

which the learned judge has referred, I have no doubt that this
HIGGIN S

appeal cannot succeed .

	

v.
CoMO aI would allow the cross-appeal . The arbitrator or referee, LOGGING Co .

Mr. Palmer, who assessed the damages took a view of the injure d
property behind the backs of the parties and their counsel .
True, he had taken a view first with counsel present but afte r
reserving his decision he had another view unknown to counsel .
Mr . Higgins swears that Mr. Palmer told him of this when

MACnoAALn
handing him the award and remarked that it was "a good thing

	

C .J .A .

that he had done so ." That second view must, I think, have
materially affected his award . This Court has held on severa l
occasions that such a view taken by a judge is ground for a new
trial, and I cannot think that an arbitrator is in a differen t
category .

The order of reference, the award and the final judgmen t
entered thereon should be set aside .

MAUrIN, J .1 . : I do not think I can add anything useful t o
the judgment of my brother (h LLnum, with which I agree .

(,Ar.Lritnt, J. .1 . : The learned trial judge has found, and I
think found only, that the defendant was negligent in operatin g
at all at than ,a, :n of the year owing to atmospheric condition s
and the possibility of tire occurring from any cause whatsoever .
Of course, if the plaintiffs can maintain their judgment on any
other grounds of negligence alleged, it is our duty to give
effeel to it.

Feeling myself uruunuelled by any finding of the learned
jurl _n on this asp

	

. .I ' the case I have carefully read the appeal
boot f70111 cover Plaintiffs' particulars of nesrliv,uee
which are set out iIG tl,e statement of claim do not spk vifl -allv
cover the clearing of underbrush or the placing of water'-ba , Is ,
but they argued before .us that defendants were nInlii , nt in
three respects : (a) defective system of operation . ; (h) in not
clearing or underbrush ing for some 75 or 100 feet around th e

34

ARTIN, J .A .

GALLInER ,
J .A .
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COURT OF spar tree before operation ; (c) in not having water-barrels
APPEAI.

with buckets placed in the immediate vicinity of the operations .

	

1926

	

As to (a) : Apart from statutory provisions the law does not.

	

Oct . 5 .

	

require or impose upon. the operator that he shalluse the lates t
a! :~a most up-to-elate machinery or system . If such were th e

IIIo i\s
ease rid operators had to junk their outfit every time what was

Como x
LOGGING Co. considered an improved method was brought forth, operation s

could only be carried on at very considerable, not to say
prohibitive, expense . What the law requires is that a reason-
ably safe and proper system shall be used and adopted.. The
system used here is what is known as the Lidgerwood system ,
and there is no dispute that the system is a good one, bu t
plaintiffs submit that defendant should have used what is calle d
a "tree-jack" which would be attached to one of the spars and
through which the sky or main line would pass thus causing less.
friction and . danger of breaking the line or emitting sparks
which might cause fires, than the method adopted by th e
defendant of wrapping it around the spar . Absolutely conflict-
ing evidence was given pro and con, as to the merits and demerit s

GAI.LInER, of the two methods, but on the whole there is nothing to convinc e
J.A . me that the method employed here was not a reasonably saf e

and. proper one—in fact, I think the preponderance of the
evidence is that the method employed was at least equally safe .

As to (b) : There would be two objects in clearing around
the spar tree to prevent the lines when suspended, from foul-
ing, and greater safety from fire spreading quickly if it started ..
It is in respect.. of the latter that plain ti ifs urge negligence . Two
things should be considered in cone ' ion with this : the likeli-
hood of fire occurring from the cars which gave rise to thi s
conflagration. and the practicability of clearing to the exten t
claimed where the logging apparatus is being constantly change d
from place to place, as only a limited area can be logged fro m
one setting . The defendant says that in its many years o f
operation. it has never had fires from such a cause and. had
never heard of same . If we were to apply the principle that
it was negligence in the circumstances here in not clearing fo r
the space contended for then we would, I think, . upon th e
evidence, have to go further and say that all around each
operation. where the engine was used, where logs were being
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hoisted, and between the engine and the tree spars the groun d
should be underbrushed and this the evidence satisfies me woul d
be impracticable . Unless such an accident as did occur her e
occurred there would seem little likelihood of fire breaking ou t
at the point it did, and I do not think that we should say that

HIGGINS
the defendant should reasonably have anticipated such a cause .

	

v .
Co rhos

LAGGING CO .

531

COURT OF
APPEAL

1926

Oct. 5 .

I am applying the term "reasonably anticipate" in accordance
with the following principles

"What the defendants might

	

} p ly anticipate is, as my brother
ChannelI s mid . only material lI reference to the question whethe r
the defendants n, :e negligent or n„t, and cannot alter their Iiability if
they were guilty of negligence" .

Blackburn, J ., in Smith v. London and Southwestern Railwa y
Co. (I.,570), L.R. 6 C.P. 14 at p . 21. See also, Channell, B . ,
to the same effect, referred to by Bankes, L.T., in In to Polenvis
and d ; tass, Wifhy e Co . (1921), 3 K .B. 560 at p . 569 .

is regards (c) : I think we must hold that the fire protectio n
apparatus was all that could reasonably be called for . It might
have been of assistance if barrels had been . there as well, but
see the evidence of Armstrong :

"You don't find the barrels around where the cables are? No, I hav e
never it. But it would be quite feasible to do it on the logged of f
side of 'strip in this case . It is not practised that I have seen . "

Considering what would appear to me to be the fact that al l
reasonable appliances were at hand for fighting fire and. that
every effort was made by the men to subdue it I cannot find.
negligence in this respect.

This leaves for discussion the ground upon which the learned
trial judge based his judgment, i .e ., that it was negligence per s e

to operate at the time and under the conditions prevailing .
Lumbering is one of the chief industries of British Columbia ,
and the felling and logging of timber is one of the elements of
that industry. This operation is necessarily of a more or less
dangerous character and that danger is accentuated at certai n
seasons of the year by conditions of humidity, in various stages ,
such as partly prevailed at the time in question here .

In my view this fire should be regarded as one of accidenta l
origin and since I have concluded that proper appliances wer e
available and used in fighting the spread of it and that every
effort was made by the men to quench or prevent its spread, and

G AIIIh3 E
J .A .
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that no negligence in operation has been shewn, we are down
to the one bald question 	 Does operating at all under th e
weather conditions then prevailing constitute negligence whic h
renders the defendant liable ? The evidence is that the fir e
started about 9 .30 in. the morning, and that the humidity wa s
then 47 . Cowan, the Provincial Government forester, says :
"Operations should cease if the humidity falls to 35 ." The
warning pamphlet sent out by the Government put in a s
Exhibit 5, says :

"Wien temperature is above 70 and humidity is below 50, fires start—
below 40 fires spread. "

Hence, with humidity at 47, though fires might start it would
hardly be considered too dangerous to operate with adequate fire -
fighting equipment and men at hand available .

It appears that telegrams are sent out by the forestry depart-
ment to logging companies warning them as to an approaching
heat wave and it is admitted some were received prior to thi s
fire . As none are produced or put in as exhibit - . I cannot tel l
their nature (other than from what little reference is made t o
them in the evidence) from which I would deduce that the y
were intended as warnings to be careful in operation but not t o
cease operation..

From all the circumstances attending this fire and its cause ,
I do not think it was negligence per se to operate and Mr .
fl " -rains frankly stated in his argument that he was not tryin g

: ; ini air that position .
I follows, in my opinion, this appeal should be allowe d

lcPnILLIrs. J .A . : In my opinion, the appeal should b e
dismissed and the cross-appeal allowed .

The appeal raises a very important question and one that
affects the lo gging industry which is of great magnitude in thi s
Province. It will always be a matter of difficulty in the carry-
ing on tlindustry, especially ili the heated. months. of
summer, to make adequate provision for the prevention . of fires
so liable to occur under conditions that ari s e from. time to time.
The weather, at the time, was extremely hot and tense, all th e
down timber, branches and debris generally surrounding th e
operations was in a very dry state and liable to blaze up and . the
fire get beyond control .
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There was a large body of evidence led which, in my opinion, COURT
PPEAL

O F
A

established beyond question that it was extremely negligent

	

—
under the climatic conditions existent to continue operations, 192 6

especially in view of the system of operation. and the absence of Oct . 5 .

tree-jacks to prevent the crossing of wires and ignition from the lim.,s
wires forming a part of the rigging which handled . the logs .

	

v.

The actual operation which preceded the breaking out of the fire, Lo"cG co .
for which damages have been allowed the respondent, th e
plaintiffs in the action, by the trial judge, was, in its nature ,
the hauling and handling of logs by a system of ieel cables an d
engines . The humidity was extremely low, at the time of th e
breaking out of the fire, which fact was known to the appellant ,
the defendant in the action, and, at the time, there was a stron g
wind. blowing in the area where the operations were being carrie d
on which would render it next to impossible. to check any fir e
that might arise . Further, I think there can be no question ,
upon the evidence, that negligence was well established upon al l
the alleged grounds, namely, that operations should have been
discontiiiieed owing to the extremely low humidity at the tim e
and there was negligence in the system, and the absence of tree- icamrh as ,
jacks, which latter would have obviated the crossing of wires

	

s ' A '
and friction upon the wires which set off sparks which, upo n
falling upon the dry branches, tinder and debris immediately
about the scene of the operations caused a fire to break out . It
was contended, upon evidence led. by the appellant, that al l
propel' precautions again fire were present. With this evi -
dence, I cannot agree .

	

i dally when coupled with the
extremely low humidity ent at the moment and the absence
of the tree-jacks, a contri\ace well known to all operators i n
the industry and which, in my opinion, should have been in use .
Their absence e n e muted a defective system and was th e
proximate cause of the starting of the file, giving rise to the
cause of action sued upon. . That from this alone, it can well
be said, there. was actionable negligence, but I do not confin e
my view solely to this . The specific defaults upon the part o f
the appellant in the operations may be said to have been reck-
lessness in operation with the extremely low humidity then
existent, the failure to clear away the accumulation of dr y
branches and tinder surrounding the machinery in operation
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and the absence of the tree-jacks, a contrivance which would hav e
prevented the happening, that is to say, prevented the spark s
being driven off the wires consequent upon friction in the opera-
tions which falling upon the inflammable material below imme-
diately set up the fire which. the appellant allowed to get out of
control and which ravaged the lands of the respondents . The
humidity existing at the time was 4-7 and the evidence adduce d
as applicable to lore i la operations in this Province, and par-
ticularly in the area a herL the operations were being carried on,
is that fires will start up and become unmanageable below 50 .
The Government of the Province of British Columbia has cause d
careful attention to be given to this question of humidity an d
in the forest service of the Government psychrometric table s
have been prepared. available to all operators in . the woods an d
loggers generally, which ta1,7 .

	

n loin warnings to those engaged
in the industry, and it we-

	

t, bli-lied that at the time the fire
broke out the relative hum :

	

per cent .	 Fahrenheit tempera -
tures	 was 47 and the ~yarning is that below 50 fires start .
That condition existing, it is clear to demonstration, that th e

MCPHILLIPS . appellant undertook a risk that it should not have undertake n
in continuing operations in the manner in which it did and hav-
ing done so was guilty of actionable Iii eli2rnce .

This question of liability for 'es caused by fire ha s
received at various times the nic~ .t sreful attention of th e
Courts and we have the opportunity of turning to elaborat e
judgments of eminent jurists . of long ago as well as eminen t
jurists of our time, and I doubt if it could be said that th e
subject niatt:er ever receis'rd more careful consideration than in
the ease of Port Coqui/l,r : , v. [Wilson, a decision of the Supreme
Court of Canada on c- from this Court (1923), S .C.P. 235 .
There the verdict of the jury granting damages to the plaintiff s
in the action .was sustained after the most careful consideratio n
of the law by all the judges of the Supreme Court, there bein g
unanimity of opinion upon. the law generally . 1Ir. Justice
M ignault, though., took. the view that there was material mis-
direction of the learned trial judge in instructing the jury tha t
the municipal corporation was liable for the action of the office r
of the corporation in changing the stove or stove-pipe and upon
that ground, in his opinion, the verdict could. not stand and, i n

4

COURT O F
APPEAL

192 6

Oct . 5 .

HIGGIN S
V.

COTIOX
LOGGING CO .
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his opinion, there should be a new trial . The trial judge hi COURT O F
APPEA L

that ease directed the jury that the fact that the fire first broke

	

—

out in the appellant's premises was prima facie evidence of

	

192 8

	

negligence and that the onus was on the appellant to acquit itself 	
Oct. 55

of liability by sheaving that the fire began accidentally . The H1G6I s

	

Court held that the corporation was liable and did. not disagree

	

Coalo x

with the direction of the learned trial judge to the jury and
LoccIVU Co .

held that the verdict should not be disturbed .. It was specifi-

cally held. by the Supreme Court of Canada that owing to th e

judge's finding, as to the cause of the fire, in view of the

existence of its own by-law and of the fact that the fire woul d

not have occurred if the by-law had been complied with, th e

appellant was prima facie liable for not having taken reasonabl e
means to prevent harm to its neighbours by the escape of the fire
if had authorized. and that the charge of the trial judge, i f
technically open to criticism, was, in substance., unassailable .
In the present case, we have the learned trial judge, dlr . Justice
l

	

; tisux, holding that the appellant is liable for the fire i n

clues en and answerable in damages to the respondents in this uormuLIPS ,

	

appeal owing to the appellant failing to take due ca g e under the

	

J ' A '

Cult wsf antes. The learned. judge has specifically found tha t
"the legging was operated with the danger of fire always immi-
nent ." It is true the learned judge did not find that the absenc e
of tree-jacks constituted negligence alone which ecndd be said t o
be the proximate cansa of the. bringing about of the lire but it i s
observable that he fnrtued a favourable view of Brady s e' t ~aie e
and the learned julat did. really hold that there was d.
the system of operm ion . I would refer to what the

	

ated
judge said, i iz . :

	

"The pl .amti :'t.-

	

the system was wrong, and it was so used con -

stantly, and tins tine i- , .Lag caused it ; and inasmuch as it was dangerou s

	

Mal \V UV, n,~, :

	

he concerns gave up using it . Well, that is not ver y

it seems to me that Mr . Brady's evidence, whieh reall y

unpins- - tr,– rI I know nothing about 1\1r . Brady, I don't, know 'cha t

opinion : of t - have of him . I am ,just. taking him as I saw hint i n

the witness ho in the ordinary way—and Mr . Brady's evidence does impres s

me entirely : seemed to be a very intelligent man, and he says he is a n

experienced logger—and he says that that must, have been caused by frayin g

against those spikes, and the spikes 'Were put there in that method for the m

to use them to keep the sky-line in place, and the oscillation of the tree
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COURT OF spars, one can readily see they must necessarily oscillate and move about —
APPEAL and that that frayed the cable ; and it would be no negligence, probably

	

*

	

it might not probably really be n ^ 1im nee on the it of the defendant i n

	

1926

	

not observing that for awhile, y~Ru hie, eiause they had not had it very

	

Oct . 5 .

	

long in use—but that is how it l,roke . If that is so, then that woul d

clearly be a. defect in their system ., in their method of logging, which Mr .

Hraorvs Brady says was absent in the other method, the tree jack—he said that i t

v '

	

tos

	

would not break that way with the tree-jack—and besides that, if it di d

LOGGING Co . break it would not coil around an adjoining cable causing friction whic h
happened in this ease . But, anyway, the point which particularly

impresses me is that I think the negligence arose out of their operatin g

at all at that particular time under the circumstances, having these warn-

ings . So that 1 say that this duty, the breach of which gives rise to a

cause of action of negligence, is to take due care under the circumstances .

and that in this case there was a breach of that duty by operating at tha t

time of the year with an appliance of that sort.. "

Mr. Justice Duff, in the Wilson case dealt particularly wit h
the Fires Prevention (Metropolis) Act (1774) and with his
judgment Mr. Justice Anglin now Chief Justice of Canada—
agreed, and at pp . 243-4, said :

"The law was changed by the statute of Anne and again by the statut e

of 14 Geo . III ., c . 78, sec. 86, which no doubt is in force in Britis h
Columbia, and by which it was provided :

MCrItIla;n>s,

	

No action, suit or process .whatever, shall be had, maintained or prose -

ed against any person in whose house, chamber, stable . barn or other

building, or on whe-e estate any fire shall . . . accidentally begin . '

"There are points -f ill unsettled as to the effect of this statute . It was
held in 1'i lh t ee v . PL % i ,i ., ' r (1 .847) , 11 Q .B . 347, that a . fire is not accidental

the statute if it begins through negligence and it may be taken t o
be the law that fires intent.ionaliy lighted and fires arising- through negli-

genhe• Ire outside the statute and that responsibility in respect of iI i i s
i v the common law . On principle, since the statute ere :

	

a ; e

to the gen'iral rule, the onus ought to be upon the Maim, L

	

t i

applies to chew that the fire diet aecidei n
ciaiul ` an arguable one wii' Hit weight of di i

-wee in the opposii

	

-, l]- --the view acaieptc . I

(iace . It is not nece s sary I. think to pass upc u
)f this appeal . _A,gain the judgg n?entc of th e
ase of Musgrave V . Pandelis (1919), 2 J .B .1

allecing that the –

43, suggest some ini me .-I ing questions ; whether, for example, a fire whic h

originated in a coal ,ir cinder escaping from a domestic stove is, for th e
purpose of applying the statute, to be treated as beginning with the light-

ing of the fire ill the stove or with the fire kindled through the agenc y
of the escapism fin gm tent . The effect of the statute as cnnstrueil by
Fitliter v . J'/+iiy),, :ic is to impose upon the occupier of prein which
a fire is lighted at the very lowest the duty to take all r ,
tions to prevent the fire getting beyond his own pre :: :i- :~n ; ~i dug
injury to others ; and an obligation to take reasonable pry ~ ~ with], i n
dealing with such a. dangerous element as fir e is an obliat n to tak e

begin ; but the point

probably in favour o f

by 31A.CDOXALD, C .J ., in 1

the point: for the p a

Lords Justices in the
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special care, Ellcrntan v . Grayson (1919), 2 K .B . 514 . The dictum, of COURToF

Atkin, L .J . was expressly approved in the House of Lords by the Lord APPEA L

Chancellor as well as by Lords 'F inlay arid Parmoor."
192 6

I cannot persuade myself that the learned trial judge can in
oet .5 .

any way be disagreed with in imposing liability upon the .
appellant for the fire and the consequent damages resulting IIIGGixs

therefrom . The findings of fact have been reasonably arrived.

	

Co .ro x
at by the trial. judge, and the authorities will . not admit in this LOGGING d} .

case of the learned judge's conclusion being differed with . I
would refer in particular to Coghlan v. Cumberland (1898) ,
(7 L.J., Ch . 42, Lindley, 1T .R., at p . 402 ; Carpenter v. Mayor ,

(Lc ., of U andsu or°th (1917), 117 LT . 1 .83 . In arriving at a
final conclusion upon this appeal it is well to bear in mind wha t
Lord Loreburn said in Lodge holes Colliery Company, Limited

v . Jl 'ednesbur'y Corporation (1908), A .C. 323 at p. 320 (77
L.J ., K.B. 847 at p. 849) :

"When a finding of fact rests upon the result of oral evidence it is in it s

weight hardly distinguishable from the verdict of a jury, except that a

jury gives no reasons . "

What Lord Esher, II .R. said in Colonial Securities Trus t

Company v . Massey (1895), 65 L .J., Q .8. 1.00 at p. 101 ;
.rcPxILLII s

(1896), 1 Q.B. 38 at pp. 39-40 :

	

S .A.
"'Where a case tried by a. judge without a jury comes to the Court o f

Appeal, the presumption is that the decision of the Court below on th e

facts was right, and that presumption must be displaced by the appellant .'"

What Lord. Gorell said in Bryce v . C.1' .P . (1.909), 15 B.C .

510 at p. 513 (and. this was a case in which the Iudicial C .'om-

ntittee resto,m1 the judg ; tt of my brother ARTIN, then one
of the just ices of the Slip ti m Court of British Columbia) :

''Their ]etrP-hil- consider Item the facts appear to have been very fully
and carefully investigated by \( virus, J ., with . the assistance of assessors,

and that no adequate ground has been shewn for an appellate Court t o

take a different view of the facts from that taken by the learn judge.

He had the great advantage .f' seeing and hearing the vita sses, and

unless it could be shewn ii t

	

not taken a mistaken or error us view

of the facts, or acted under

	

te misapprehension, or clearly cane to a n

unreasonable decision :,h I ;e facts, he should not, in accordance wit h

well-recognized principle- . be overruled on matters of fact which depended

mainly upon the crtttlililiiy of the witnesses . "

And what Sir Arthur Channell said in Toronto Power Company,

Limited v. Past man (1915), A.C. 734 at p. 739 ; 84 I. .J ., P.C .
148, is very much in point in this case :

"It is unnecessary to go so far as _iIiddleton, J . did in the Court below



538

	

BRITISH COLUMBIA REPORTS .

	

[VoL.

COURT OF and say that the jury have come to the right conclusion . It is enough
APPEAL that they have come to a conclusion which on the evidence is not

unreasonable . "

	

Oct. a '

	

without a jury making findings of fact upon oral evidence .
HIGGENs Presumptively the findings are right, and they have not been
('cmox displaced . In my y opinion therefore the conclusion at which the

LOGGING} Co . learned judge arrived was not unreasonable . I think he wa s
amply justified by the evidence adduced at the trial in arrivin g
at that conclusion and that the appeal fails .

There remains to be considered the cross-appeal stated in th e
following terms :

"1 . That after the close of the said inquiry and reference and befor e

delivering his findings, the said R . M. Palmer, in the absence of the partie s
McPmLLZPS ,

	

J.A .

	

to the action and their respective counsel, took a view of the property i n

question in the action, and took further evidence . "

I would think the objection is well taken and that the assess-
ment of damages cannot be supported and that there should b e
a reassessment of damages, and that there should be a new tria l
confined thomi l i to the assessment of damages only . In the
result, in my in ion, the judgment of the learned trial judg e
should be affirmed and the appeal dismissed, but the cross-appea l
should succeed and that there be a reassessment of damages by
the Court or some other referee appointed by the Court .

AC DI aALIT, J . A . : I concur with my brother GAL LI zrER .

Appeal .,71

	

7 lfacdonald, C.J.A . can(i

c

	

.1 . :1 . dissenting .

Solicitor for appellant : P. P. Jiarrison.

Solicitor for respondents : Frank II ;g, i t

1926
In the present case we have the learned trial judge sittin g

MACDONALD ,
J .A.
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CAPTAIX J . A. CATES Tl"G A~ i) WHARFAGE COM-

PAY1 LIMITED v. IIIE FILA\I(LI\ 11R} INSUR-

ANCE COMPANY OF PIIILADELPIIIA ., PE\XSYL-

VAXIA.

COURT O F
APPEA L

192 6

Oct . 5 .

Insurance, m-arin.e—Tug-boat—Construetave total toss—Abandonmeet— CAPTAIN
•I. A. CATE R

Assent to by insurers—Evidence of .

	

TUG AN D
WHARFAGE

	

The test as to constructive total loss of a ship is whether a shipowner of

	

Co .

ordinary prudence and uninsured would not have crone to the expense FRA;K' LIN

of raising and repairing the vessel but would have left her at the FIRE INs,
c
C B

.
O .

bottom of the sea because her market value when raised and repaire d

would probably be less than the cost of restoration and repair .

Acceptance of abandonment should be found if underwriters by their acts

adopted a course consistent only with acceptance of abandonment or i f

they acted in such a way as to alter the right of the owner . The owner

on the other hand, cannot arbitrarily compel assent to an imprope r

abandonment by refusing to join in acts of reclamation 1 r salvage ; nor

are the insurers compelled to refrain from salva-e , ~•r :-i,as in the

hope of minimizing the loss on pain of being held to

	

n ,sented to

abandonment . Ti

	

oount to assent the aa- of the ii trers must b e

of such a chat

	

r uld only be ju-

	

the assumption that

the wreck was ti ,eeu as their own prope l

A PPEAL by defendant from the decision of llrritity . J. of

the 12th of `. i arob, 1926 (reported ante, p . 235), in an action

to recover a less under two policies of marine incur€urn,' ae

motor-ve ssel "Radius," this vessel havin g 1,,

	

-Imk

Narrows of Vancouver harbour on the 2 th of Aug
after being in Ilision with the steamship "Anyox" . . nr to y

the Coastwi s e, so -,In, ship & Barge Co ., Ltd. One was a time

policy for $24,000 and the other a disbursement or earnin g

policy for $6,000 . The vessel sank in about 12 fathoms of statement

water and the owners decided to abandon it as a constructiv e

total loss, notice of which was given the defendant Company on

the following day . The defendant Company immediately sent

one Captain Culiiagton, a marine surveyor, to make an exam-
ination and the Vancouver Dredging & Salvage Company, Ltd .

was employed to salvaite the vessel and she was raised, ther e

being a salvage award of $6,500 to the Salvage Company .

Judgment was given in this action on the 12th of March, 1926,
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COURT or and on the 12th of April following the defendant in subrogation
APPEAL

of the plaintiff's rights brought action against the Coastwis e
1926 Steamship & Barge Co., Ltd. for the loss of the "Radius ."

Oct . 5. Notice of appeal was given in this action on the 12th of May,

CAPTAZ
- 1926 The plaintiff's preliminary objection on the hearing o f

J . A . GATES the appeal that by commencing an action against the Coastwis e
Company for the damages sustained, the defendant had adopte dc

	

damage s
co . the judgment below, and precluded itself from the right o f

FRANKLIN appeal was overruled . The facts are set out fully in the reasons
FrrnE Jvs . Co . for judgment of the trial judge, ante, p. 235 .

The appeal was argued at Victoria on the 15th to the 18th
Statement

of June, 1926, before IMACDONALD, C. .A ., IcPxu.r.u>s and
MACDO ALD, JJ.A .

s
Griffin, for appellant : We submit that acceptance of aban-

donment was not made. The defendant raised the vessel a s
salvors only : see Shepherd v. Henderson (1881), 7 App. Cas.
49 at p. 63. There was no act by the defendant upon which i t
could be found that it had accepted abandonment : see Pr°ovin-

cial Insurance Company of Canada v . Leduc (1874), L.R . 6
P.C. 224 ; McLeod v . The Insurance Co. of North America

et al . (1898), 30 :\.S .11 . 480 ; 29 S.C.R. 449 ; (1901), 34
Y .S . i1 . SS ; Arnould on Marine Insurance, 10th Ed., Vol . II . ,
p . 1535, Sec. 1200. Captain. Cuhington, the underwriter ' s
surveyor who made an examination of the wreck and had i t

Argument raised., died before the trial and the submission is that hi s
examination on discovery should . be accepted as evidence on th e
trial : see section 20 of the Evidence Act ; Taylor on Evidence ,
11th Ed., Vol. I ., p . 844, Sees . 464-5 .

J. A . Machines, for a - ; en, Lot : We say, first, that there
was assent to abandonment es the vessel was put up for sale :
see Parker v . Palmer (1821), 4 B. & Ald . 387 ; The Blairmore

(1898), 67 L .J., P.C. 96. If we cm) shew there was a con-
structive total loss it makes no d if erg-e whether the appellan t
assents or not . is to what is cons •nrl- 'i_I\ total loss see Arnoul d
on Marine Insurance . 1.0th Ed ., Vol . II ., pp . 1354 (See . 1048 )
and 1.670 ; Marten v . Steamship Owners ' Underwriting Asso-

ciation (1902), 7 Conn . Cas . 195 . On the question of evidenc e
of constructive total loss see Cra lre v . ' c' ' 77 (1925), 36 B .C .
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89 ; Phillips on Insurance, 5th Ed., Vol. . 2, p . 248, Sec . 1524 ;

lI`Iver v . Henderson (1816), 4 M. & S. 576 at p . 584 ; Kalten-

COURT OF
APPEAL

bach v. die e's ic_i (187S), 3 C .P.D. 467 ; Macbeth di Co .,

	

192 6

Limited v. Jtar % ;,ne Insurance Company, Limited (1908), A .C .

	

Oct. 5 .

144 ; North Atlantic T5tearnship Co . v. Burr (1904), 9 Corn .
CAPTAI N

Cas. 164. The keel of the boat was split . They were going to J . At . CAm S

repair the keel by putting a splice in . This cannot be done X17° Aw n
till L E

efficiently ; there must be a new keel . In making up the esti-

	

Co .

mate of loss the margin in the Rlair°mor°e case, supra, is practi- FRANKLI N

calls the same as in this one .

	

t rz;,.: [ .s .

	

Co .

Gr'i ffin, in reply : The respondent endeavours to slew an
actual loss of over $24,000, but according to the list I have mad e

out it is a little less than $16,000. Supervision amongst other

costs in his estimate is not required . : see Ship " .L3lairmore" Co . ,

Limited v. llacred;e (1897), 24 R . 893 at p . 897 . The onus i s

on the plaintiff : see -McLeod v . The Insurance Co . of North Argumen t

America et at . ,(1901), 34 X.S.R. 88 at p. 126 ; hall v. Hay-

man (1912), 2 1' .B. 5 at p. 12 ; Kemp v. Halliday (1865), 34

L.J., () .hi . 222 eF n. 245 ; _Montreal Lirghl, Heat and Po,""e r

S;ornpany V . .~'

	

t,• (1910), A .C . 598 at p . 60=1 ;

	

J . v .

be c Bulge, ' Fire Ins. Co. (1924), 2 F. (2d) 134 .

Cur. adv. vat .

5th October, 1926 .

111LC ;zrv~_~z.n . C,J.A .

	

Th

	

e. .i.nnot, in 11.1 y

be sustained. It is based on the finding of fact that the irlaimt-
iff's notice of abandonment of the wreck was accepted by th e
defendant . The inference to be drawn from the whole of the
evidence is, to my hind, clearly opposed to this finding. The
defendant proceeded promptly to salve the ve - 1, and the SIACDONALD,

C .J.A.
result was that a very substantial salvage was efl'~ seed .

The defendant paid into Court $11,500, which it says is a
sufficient sum to corer the plaintiff' s 1,1V'hile Ilse i s eon-
dieting evidence on this branch of t' .~_

	

, I am
that suns is quite sutnc:ent to answer

	

dernn i

The action should be dismissed .

M(1'1h( Irs . .1 .A . : At the threshold in this appeal, upon cPlni .z .u>s .
the facts, it would appear to be clear to Inc that the respondent

	

J .A .
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did not abandon the ship and in any ease it was not such a los s
as would admit of abandonment . Further, upon the facts, it
in sequence follows there was no acceptance of any contende d

Oct . 5 .

	

for abandonment and in the present

	

ire acceptance wa s

cArr .zv
necessary .

J . A . ice .#TES

	

I "pon careful cot id,

	

ition of the facts, it is made fully
Tut; AN D

WHARFAGE apparent that the

	

~. . .~s not one of a constructive total loss.
Co .

	

It is true the ship ~-, ~ •, : I,,~,i but not in deep or difficult water
FRANKLIN Making it impossible € : ; all d.iflicult to raise the ship as th e

Tu,r I's . Co . facts establish. Site was raised and her value, when raised., wa s
such that there is a very appreciable excess in value over an d
above the cost of repairing the damage, that is, it is futile fo r
the respondent to contend for abandonment as being a construc -
tive total loss within the -n es sling of section 80 of the Marin e
Insurance Act, 1906 . It h. been proved that any such conten-
tion of abandonment could not be acceded. to in any case no r
would abandonment be reasonable because it has been preserve d
front actual total loss without an expenditure exceeding it s
value . It is clear, in my opinion, upon the facts that the los s

mcPIILLIPs, can. only be treated as a partial loss (sections (30 to 62 inclusiv e
of the Marine Insurance Act, 1906) . In uv opinion the f oi ,

amply disclose that notice of abandonment could not have be e

properly given in the present case and it is impossible for th e
respondent to contend that even in default of ,€, awe aban-
d€n€,anent MilSt be held to have taken place (section-', subsection
(4) ; Jlarataud v. Met/edge (1877), 123 Mass. 1 .r3) .

I pon the basis of a. partial loss, which I consider the eas e
was, we have the respondent claiming $30,000 . The appellan t
contended that $18,000 was sufficient to defray the partial los s
and offered $18,000, i.e . .. $11,500 in cash the amount paid int o
Court, and . the ship . That, in my opinion, was generous treat-
ut nt to the assured, the respondent, and, in passing, it may b e
said that the respondent only established damage to the extent o f

so that everything considered the $11,500 is ample to
cover any possible loss (see section 56, subsection (4), Marin e

ice Act, 1906) . In Sailing

	

"]]laiinwi'e " Company
v. Jfaci'cdi (4898), .1 .(' . 593, ii

	

n3 paragraph of the head-
note succinctly sets forth the law :

"The test whether a ship has become a constructive total loss is th e

542

COURT O F
APPEA L

1926
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sane in t ngiish as in Scottish law. although these laws may differ in COURT OF

regard to the date at which the test ought to be applied . In considerin g

whether a constructive total loss has occurred, the question is whether a

shipowner of ordinary prudence and uninsured "ould have gone to tin e

expense of raisin, a sunken shin not r, >airing her . "

The face in the present e t—

	

make it manifesi that the t ,

respondorit t0 . un_
.'Pa tT \

ordinary , .s!,deu<,e tiaolald have raised the J.A.cvrLs

ship anu re '

	

r . Here tlie underwriters raised the ship 'WHARFAG E

and. it is el :,

	

l at the case is one not: of constructive total loss

	

Co .

h i t partial loss only, and for partial 1 ss only can the shipowner, FRANKIT ,
v -

	

'l s.i.o .
ti1H respondent, recover . Lord a

v1 r- :11 puts the 14'st. in these Fun

i)rds at p . Phi :

`The test, as 1 understand it, is simply this : that in order to instruct

constructive l -, at the date to which the inquiry relate = . it must

	

of ordinary prudence and uninsrudl

	

id not

	

f raising and repairing the vessel,

	

v uld

' the sea,

	

mta•la•! .

	

when

h 1 be h=-

	

n and

,sniteti

8 1i 1 1, 1 H .L .

APPEA L

Oct . 5 .

113261

that ash

to the

her at th e

iced. woul .

. 'float, in my opinit e

and accepted by this TTo u

A close study of the Blairmore case spews that the house o f
Lords really (lilt not decide that where a ship goes to the bottom. tcpm.,,,IPs ,
that t1i e cannot be a partial loss only . Lord Ilalsbury and

	

'LA .

Lord

	

'hell expressed themselves in these terms, but Lor d

11 ersch 11 at p . 610 also said :

	

i take it, then, that the general rule applicable

	

according to the law

of this country, that if in the interval between the notice of aband o

out the

	

e when legal proeceding are, commenced t '

of dam

	

reducing the to€s from a total to •

	

t .ne, or, in othe r

"rot .. if

	

tlae time of action brought the (ire n-teo - are such that a

notice z'

	

>andun sent 'could not be justifiable, the assured can only

recover tor a partial loss . "

And the present case is within the above language .

Lord Sh : id expressed hiiicseii ' upon the point in ter m

to Lord \\ arson . 'He said (p . 614) :
"lf by natural eatises or by the actings of third parties the ship had bee n

in A .prii, 1891i, restored to the appellants without cost to them, though in

as disabled condition, but requiring only repairs of less cost than the valu e

of the ship when repaired, the authoriti see to spew that the owner s

would. not have been entitled to prevail in a claim against the underwriter s

as for a total loss ."

In .K'cmp v . Halliday (1. .i;G .;), 34 I. .J ., Q.B. 233 at pp . 1I-1-5 .

Blackburn, J ., said :
"It is now finally settled in England by the decision of the house o f

li e

in 1
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tt" nARFAGE ca n reasonably use be saved, then it is totally lost ; but if by any reason -

Co .

	

h le means which were reasonably within their reach they might redee m
r'•

	

t

	

subject matter, and do not do so, the total loss is not attributable t o
a :axKLr S
,r:

		

i„ sr ils which east the subject-matter of insurance into that position ,I xs. Co .
t to the neglect of the owners to take those reasonable means . If they

do not take those reasonable means 'ihey- cannot make the loss total by
Mir n r cn negleet'—Thornctg v . NF",son [ (1815) 1 , 2 B. & Aid . 513, as

laiiwd by Lord Tenterden in Ps . .,!.„ v. AG„'r!' ,, [ (1829) 1 . 9 B. & C .
411, 417 . `Tile duty of the master iu

	

tn. !!e to ge to the ship is to d oern '

all that can be done towards bring)

	

tlrc . ; ,et .ire to a successful ter -
min :ttion, to repair the ship, if there be re .i -ewo ,de prospect of doing so
at an expense not ruinous, and to bring hoi!w the cargo and earn the freigh t
if possible'—Denson v . Chapman [ (1814(0 ], 2 ILL. Cas . 7720. The under -

writers do not by their contrac en is e to indemnify against the conse-
quences of hie r g ',•, .i to perform tlsit duty . The question, however ,
whether it is In --ible, must be understood in the sense in which it i s
explained by Maule, J. in Jloss v . Smith [ (1850) ], 9 C.B . at p. 103 ; s.e .

McPnlLtn'S, 19, L J C.P. at p . 228 : 'In matters of business a thing is said to be
,r . A.

impossible when it is not practicable, and a thing is impracticable when i t
can only be done at an excessive or unreasonable cost . A man may be sai d
to have lost a shilling when he his dropped it into deep water, though i t
may be possible by some very ee'ive contrivance t, . recover it.' I may
add, to complete the illnstrai :on,

	

a diamond of

	

Hlue would no t

be totally lost if dropped into

	

whence

	

would cost £10 to
recover it . though a. shilling in the

	

acoHit be totally lost . "

(Also see Arnonld on Marine Its ' g lee, 10th Ed., Vol. IL,
Sec. 11.20) .

The case of the Manfrertl I,ir~ltt . heat, and Potr'et' Company

v. ,1 (1910), .1 .(`, 598, was a tot of loss of cargo not
loss of a ship. Lord Atkinson itsedl language of this find per-

tinent to the present case where the loss is in respect of th e
ship (p. 604) :

"Of this the loss tuts

	

iute_ [dealing as he was with the cargo) no t

constructive at all .

	

bar g e

	

s she l iy submerged ,

, l

	

( s p i l lill

	

owner would, with a

reasonable rc_.n•d to his

	

nateln ~L, most prnh-t ~,i~ cause her to he raise d

and repaired, was of such small 'alue . or ~- dam aged that h e

would most probably not think she was worth 1 i :~_ raised and repaired ,

but would abandon her—vital issues if the aetion was one for tlie loss o f

1926

	

in such a situation that, supposing there was no policy, it would be totall y

Oct . 5 .

	

lost to its owner, then a letvv ' n the assured and the underwriter there is

a total loss, not otherwise . And the question whether the thing is lost to
(,'a 'TA- IN

	

the owner is to be treated in a practical business-like spirit ; and if the
J . A . c"

AT' owners cannot by any means which they or their representative the captai n
Tt-c: AN D

COURT OF Lords in Irving v . Manning [ (1847) 1, 1 H .L . Cas . 287, 306, `that the ques -
APPEAL tion of loss, whether total or not, is to be determined just as if there were

no policy at all .' If the subject-matter is by the underwriters' perils put
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the barge—were matters which in no way affected the loss the plaintiffs ,

in fact, sustained . "

In :11 -acbeth. di Co., Limited v . Maritime Insurance Company,

COURT OF
APPEAL

192 6

L dihs,t (1 908), A.C. 144, Lord Loreburn said, at pp . 147-S :

	

Oct . 5 .
" This i_iue-tion admits of ready answer as soon as it is ascertained wha t

is the .i line test by which a Court is to be guided . Really the choice lie s

between two . One is that a ship 1 . .- become a constructive total loss if

the cost of repairing her would exceed Lair value when repaired . The othe r

is that she has become so when prii tint uninsured owner would not repai r

her having regard to all the circure i a inns . If the former test be adopted,

	

v .

then this appeal must be drsuei- o1, 1,i,ca use the cost of repairs here is FRANKLIN

£11,000 and the repaired value is £12,000 . if the latter test be adopted
FINS. Co .

then the appeal must be allowed ; for no sensible man would have repaire d

this ship if he could have made a better thing of it by selling her as a

wreck, and it is found that he could have done so . If this were an open

question, there seems to me ground for arguing that the former is th e
sound view . But I think this is not really an open question, notwithstand-

ing the recent decision in Angel's Case 11903), 1 K .B . 811 . I will not

enter upon a criticism of the authorities . I have had the advantage o f

seeing in print the opinion of Lord Collins, who fully discusses them, an d
I agree in his conclusion . 'Shen once the test of what a prudent uninsured
owner would do, whether he would sell the ship where she lies or repair :arcPlurr me ,

J . A.
her, is admitted, it follows that the value of the ship where she lies must
enter into the calculation . And this test has been laid down repeatedly

by many high authorities over a long period of time . 1 think. it was to o

late to disturb it in 1903. I will merely add that in my opinion the rule
can only apply where there has been a wreck or something equivalent to a
wreck . If an owner tried to treat as a constructive total loss suc h

as was put in argument, of a vessel worth £5,000 as she lay da y

harbour after a storm, but which would cost £6,000 to make her fit t o
the sea, and would then be worth only £10,000 as repaired, he would fail .
Among other reasons, the loss would not be by perils of the sea . "

The facts of the present case establish beyond question that
the loss must be treated as a partial loss only, not as a

	

rn-
tive total loss . I would, therefore, allow the appeal .

![_LeDoxALu, ~i .A . : If the appellant by its acts s -anted
expressly or by implication to the abandonment of the 1

td by the learned trial judge, the whole question is , ~tlt d
io the respondent To decide this point th e

taust be con s idered .

The flay after respondents t
lision with the S .S. vox," viz., August 27tll, 1925, Captain
Cates, the owner (after first notifying appellant by letter of th e
loss on the day of the accident) forwarded by mail to appellant' s

3J

CAPTAI N
•I . A . CATE S

TUG AND
«'IIARFAG E

Co .

s' was sank in col -

1MAC!'•O ` ALI>,
J.A .
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COURT OF agents, Messrs. Iacanlav, Nicholls and . Maitland, formal notic e
APPEAL

of abandonment . On September 2nd, 1025, appellant's agent s

	

1920

	

replied by letter stating that "at this stage" it was impossible to

	

Oct . :5 .

	

accept abandonment on the ground that in their view the vessel

	

c A r r :.r

	

was not a constructive total loss .

	

file learned trial judge finds
T . _v GATES that between these dates, appellant ' s agents took immediat e

Ccc, AN D
.wlLlrtr.; step

	

i ~s by emplov-in» mm' Captain Celling'ton, professedly on.1G E

	

CO .

	

behalf of the owner (but without emir-tilting him) as well a sz .
FRANKLIN the insurers, to L ate the sunken tue . This action was taken

1 rhr,; pis . Co . on the 26th of August before the notice of abandonment was
received . After a diver located the sunken tug Cullington wa s
directed by Macaulay to obtain figure, from a salvage company
of the cost. of raising it to the surface . Shortly after he advise '
Macaulay that it could be done for $b,500 . lIacaulav then guv '
instructions to Cullington to act in conjunction with the ovum .
for the benefit of all concerned in raising the vessel withou t
prejudice, as he put it, as to whether it was a constructive tota l
loss or not. Captain Cates attended a conference. to discuss th e
sitnatioa, but as the learned. trial judge found, although not

MACDONALO, narking hi position clear to Cullington, his attitude was not.
'As inconsismit with his previous determination to abandon th e

vessel . That view is, I think, warranted by the evidence. It
is true, that appellant's agents wrote to the respondent on th e
2 T th of .1ugust in reply to the letter from ('aptairr Cates of th e
26th, in which they state that then andcrstood that Cullington
was "on . the job" in conjunction with the respondent . This
statement would not necessarily bind the respondent to join t
action even though the letter was not answered, but it did conve y
to Captain Cates an intimation that they were not acting on th e
assumption that the underwriters had taken over the wreck .
Macaulay testified that at two subsequent interviews with Cap-
tain Cates the latter agreed to have an examination of th e
engine mace by the firm of Ferrier & Lucas, the tug having been
ru i - i in the meantime, carrying out to some extent at least th e

tion of joint action at this stage. However, throughout
then proceedings the learned trial judge finds that Macaulay
and Cullington clearly understood that- Captain Cates was per-
sisting in his abandonment of the vessel and I stn not dispose d
to question that finding, nor do I think it precludes the conch.-
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sion I have arrived at . The appellant, on the other hand, was COURT or
APPEA L

equally insistent in refusing to assent thereto . With that atti. -
tude assumed by both parties one Cribb, the manager of the

	

192 6

Vancouver Dredging & Salvage ('o. I:td. (the firm that raised

	

tt(t . 6 .

the vessel) hearing rumours that it was for sale asked Culling- ( .
ton in such event to give his firm an opportunity to purchase . J.A . CATE S

Cullington replied that he did not think it was for sale, but if '\ ai IC

it should he an opportunity to tender would be given to Cribb's

	

Co .

company. The outcome was that Cribb, on behalf of his firm CRAA'
.
KLIN

made a verbal offer of $12,500 for the wreck, this sum to include FIRE INs Co .

$6,500 due to his company for salving it . This offer, or it s
receipt, was not communicated to Captain Cates . Macaulay
was advised of the offer by (`ullington and he instructed the
latter tv have Cribb put it in writing . This request was com-
plied with. Several weeks afterwards, however, and befor e
acceptance, the offer was withdrawn . The explanation that thi s
offer was obtained . solely for valuation purposes is disposed. of
by the learned trial judge by stating that the Salvage Compan y
did not so understand it and that a valuation if required, would
not likely be obtained in this way . Ills finding, therefore, is ,1,,c ; Do ALD,

that the Salvage Company was requested to make a bona fide

	

J .A .

offer of purchase, which it would have been bound to carry ou t
if accepted before withdrawal . I am satisfied, particularl y
where in some respects the evidence is conflicting, to ae t thes e
findings, even although in other respects they may be r , c arded
as inferences from undisputed facts . Captain ("ales testified
that he was never at any time after the accident oee-i l.ted . in
regard to selling the vv That evidence, if ..LceepLed., as w e
should assume it was a, eepted, spews that the proceedings to
sell were conducted solely by the appellants .

The foregoing statement places the evidence in the stronges t
possible light for the respondent . It does not necessarily follow ,
however, that the insurers were acting in the capacity of owner s
of the wreck ; that should. only. be assumed under all the cir-
cumstances if the offer had been accepted ., and appellant acte d
upon it . I am satisfied from the evidence and the attitud e
assumed throughout by the parties concerned that if the offe r
had not been withdrawn the appellant would not effectuate a
sale without consulting Captain Cates . It was simply intended
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COURT OF as a basis for arriving at some adjustment of the dispute bei \vee n
APPEAL

them and would not have been consummated until, if po s sible ,
1926

	

the whole dispute was settled . The insurers had an ini a sr in
Oct . 5 . procuring an offer. The incident therefore cannot be said to be

CAPTAIN exclusively referable to an. act of ownership by the insurers .
J. A . CATES The utmost that can. be said is that the insurers took possessio n

TUG AN D
wnAlr,_ticE of the ship, raised rt, asked that Cribb should make a

	

ten
Co .

	

offer of purchase, called for tenders to repair it, while at th e
v .

FRANKLIN same time refusing to assent to abandonment, ttend if not in so
FIRE ls. Co . many words, still virtually informing the as to th e

character in which they were acting. That is not acceptance.
Provincial Insurance Company of Canada v . Leduc (1874) ,
I .R. 6 P.C. 224 .

I am unable, therefore, to find an assent by the appellant t o
abandonment. It is a mixed question of law and fact .
Primarily it is a question of fact, but as pointed out by Lord .
Penzance in Shepherd v. Henderson. (1. 881), 7 App. Cas. 49 at
p . 134, a jury might be instructed as a matter of law that if th e
underwriters by their acts adopted a course consistent only with

MACDONAI.D, aceel stance of abandonment they ought to find . such acceptance o r
J .A .

: also that if they acted. in such a way as to alter the
rights; of the owner, the same result would follow . The owner,
on the other hand, however, cannot arbitrarily compel assent t o
an improper abandonment by refusing to join in acts of reclama-
tion or salvage : nor are the insurers compelled to refrain fro m
salvage operations in the hope of minimizing the loss on pain of
being held to have assented to abandonment. To amount to
assent the acts of the insurers must be of such a. character a s
could. only be justified on the assumption that the wreck wa s
treated as their own property. The insurers were entitled t o
suspend decision until by salvage operations it was (lemon-
strated, if possible, that the vessel had a reasonable margin o f
value after payment of the cost of raising and repairing it .

f "ounsel. for respondent rul e e its sl that in any event i
be regarded as a total coustruet

	

relying on Lord Watson' s
judgment in The Blair-wore

	

G7 L.J ., P.C. 96, where
his Lordship states at p . 100 :

"The test, as 1 understand it, is simply this, that in order to instruct a.

total constructive loss, at the date to which the enquiry relates, it must be
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shewn that a shipowner of ordinary prudence and uninsured would not COURT O F

have gone to the expense of raising and repairing the vessel, but would APPEAL

have left her at the bottom of the sea, because her market value when

raised and repaired would probably be less than the cost of restoration ."

	

192 6

	

I cannot believe, on the evidence that if the vessel in the case 	 Oct . a .

at Bar was uninsured the owner would not attempt to salvage CAPTA.I \

it . It sunk within a harbour, and as events proved could be
Ttic Axe

raised and repaired for less than its insured value . The offer Wn_ RFAGE

	

of $12,500 made for it as already referred to is proof of that

	

Ca

fact . Respondent's counsel on another branch, i .e ., to shew I'~t .~tir;t.t y
FixN.INs . Co .

that exclusive authority over it was exercised by the appellant ,
was obliged to admit that this was a bona fide offer and the

learned trial judge so found.. Is it likely, therefore, that an

uninsured owner with knowledge perhaps greater and mor e

expert than the insurers would leave the vessel submerged ? I

think not. There was a motive on the owner 's part in taking
the position of absolute abandonment inasmuch as one of th e
policies, a disbursement and. earnings policy of $6,000 was only

operative in the event of a total loss. Assuming the owner wa s

hou, it in hie iu , ise,,u At, it

	

not that of a reasonable man. It
'v where sic re is a reasonable probability that the cost of 'TA °voNALD,

J .A .

V k and repairs will val or exceed the value that th e
assure d may abandon. I e ;i nlot find that there was any such
probability in this case . True, it is stated . that it might be
found in deeper water than where it actually grounded, but th e
prudent shipowner would at least investigate by diving opera-
tions to bind out if it was within the reach of salvors . It is not
under these conditions that submerged wrecks are regarded as a
total loss. To use an illustration given by Lord Blackburn i n
Shepherd v. Henderson, sep °a :

"A sixpence dropped into the water, which you can see lying at th e

bottom at a depth of twenty feet in. clear water, is totally lost because i t

would cost much more than the sixpence to get it up, it would cost mor e

than it was worth . "

That would be a constructive total loss . It is quite different
where a sunken vessel can be raised at a cost less than its value .
True, if the margin was comparatively small a different resul t
might follow. That is not this case. The insurers might tak e
possession of the wreck for the purpose of restoring it and

proceed to make full repairs and if at a cost of less than the
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COURT OF value tender it in this condition to the owner and unless he canAPPEAL
object to the sufficiency of the repairs, he cannot contend that i t

	

1926

	

is a constructive total loss or regard the action of the insurer s
Oct . 5 . as an acceptance of abandonment : see llarmaud v . _llelledg e

CAPTAIN (1877), 123 Mass. 173, the principle of which is applicable .
J. A . CATES

	

The only remaining question is—did the appellant tender an d
TUG AN D

WHARFAGE pay into Court a sufficient sum to answer the respondent's claim ?

	

o .

	

I agree with the Chief Justice on this point and would allo w
FRANKLIN the appeal .

FIRE INs . Co .

I ppeal allowed .

Solicitors for appellant : Griffin, Montgomery & Smith .

Solicitors for respondent : llaclnrnes & Arnold .

IX RE PACIFIC COAST COAL MINES LIMITED,
AND HODGES, ASSIGNEE .

Company law—Bankruptcy—Assignment—Dii•eetors—11'lretlier- properl y
constituted—Powers as to assignment—Indoor- management—inter-

ference by Court .

A properly constituted board of directors has power to make an assignment
in bankruptcy without having received authority to do so from th e
shareholders .

fleecy v . Whiting 18870, 14 S .0It . 515 followed .

Although the board making the isnmerit in bankruptcy had been
appointed at a loco1 ing of <I~ ;~ n holuers representing a majority o f
shares only and of «Lich notice vnot given to the other shareholder s
it was held that the assignment was not void . In such circumstance s
the Court will only interfere when the act complained of is ultra vices
of the company ; when it is tainted with fraud or when there has been
oppression of the minority .

Burland v . Earle (1902), A .U . 83 applied .

APPEAL by the Pacific Coast Coal Mines Limited from th e
order of MACDONALD, J . Of the 19th of May, 1..92 6, dismissin g

COURT OF
APPEA L

192 6

Oct. 5 .

IN RE
PACIFI C
COAS T

CoAS. MINES
AND

HODGE S

Statement
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an application to set aside an assignment from. the Compan y
to W. Hodges dated the 29th of October, 1.921, as being
unauthorized and for a declaration that the assignment \void

and of no effect . The Company was incorporated in 1905 with
a capital of $3,000,000 and Arbuthnot and associates held 7,45 8
shares of $1.00 each . A group known. as J. II . Outland el at .

held 78 shares, and various persons in the United States hel d
12,086 shares which were later acquired by the Pacific Coas t
Collieries Limited of Montreal and said Company transferre d
these shares subsequently to the Prudential Trust Compan y
Limited of Montreal . Arbuthnot claimed that he and his grou p
of shareholders did not receive any notice of meetings of share -
holders from 1912 to 1.921 . In 1.91.9 in the action of th e
Pacific Coast Coal ifines Limited v. Arbuthnot, Arbuthnot
recovered judgment against the Company for $175,953 .88. At
a meeting of the directors on the 29th of October, 1 .921, it was
resolved that the Company assign. to W. E. Hodges, of Vancou-
ver, as an authorized. trustee under the Bankruptcy . pct. The
(_'Dull art *limed the directors were improperly cons ituted an d
that the ;od on in making an assignment was alt/ ./ /d ' s of the
directors . The Company claimed Arbuthnot el al . were entitled
to notice and that the resolution could not be made by the. direc-
tors without authorization by the shareholders at a meetin g
properly called .

The appeal was argued at Victoria on the. 29th and 30th
of June, 19 26, before A1 ic i oxtr.D, C.J .A . (11AL:L1H -d and
MCPIIILLIPS, JJ.A .

I). S . Tail, for appellant : An order was made iu 192 1

appointing. TI ,, L s a-signee. We say (1) no notice was give n

to .Arbuthnot and his associates of shareholders' meeting ; (2 )
there was no meeting in 1919-20 as it lacked a quorum ; (3 )

they were not held on proper dates ; (4) cl. veci directors are
required and only 7 were elected ; (5) only ; . general meeting
can authorize an assignment ; (6) no notice sent to the director s

of directors ' meeting ; (7) no quorum at directors ' meeting.

The question is whether these defects were nullities . That a
notice to shareholders is required. see The .King v. Langhor°n

(1836), 4 A.. & E. 538 ; Canada Furniture Co. v. Banning

551
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(1918), 1 W.W.R. 31 ; _pilot v . Perreaull et al . (1886), 1 2
Q.L.R. 193 ; Young v . Ladies' Imperial Club (1920), 2 I .B.
523 ; Alexander v. Simpson (1889), 43 Ch. D. 139 ; Garden
Gully United Quartz Mining Company v . tcLister (1875), 1
App. Cas. 39. They purported to hold meetings but there wa s
no quorum. Proxies were not filed in time : see Zlarben v.
Phillips (1883), 23 Ch. D. 14 ; McLaren v . Thomson (1917) ,
2 Ch. 41 . As to notice being given see In re Portuguese Con -

,l ;-

	

Coppe ;'

	

s, Limited (1889), 42 Ch . D. 160 ;
I'a ; me rs Bank v. S 'rum (1909), 14 O.W.R. 288. As to the
position of the trustee in bankruptcy to the company see In re
Adolphe Perusse, Etc . (1925), 7 C.B.R. 166 . As to estoppel., if
the resolution is void estoppel does not apply. In re A Bank -
ruptcy Notice (1924), 2 Ch. 76 is the relied on below bu t
see Toronto Railway v . Toronto Corpora/ion (1.906), A .C. 117 .
It is ultra vines of the directors to make an. assignment without
a resolution of the company : see Wilson v . _piers (1861), 10
( ,, .I . (x.s .) 348 ; Donly v. Ilolmwood (1880), 4 A.R. 555 ;
Honey c. Whiting (1887), 14 S.C.II . 515 at p. 529. As to
defects that go beyond irregularities see Channel Collierie s
Trust, Limited v . Dover, St . Margaret 's and Martin Mill T;igha
Railway (1.91.4), 2 Ch. 506 ; llahony v. East Holyforj Ming
Co . (1875), L.R. 7 ILL 869 ; British Asbestos Conn : ; ay ,
I

	

1, v . Boyd (1903), 2 Ch. 439 ; The Briton Medical ,
0,,' Life Association v. Jones (2) (1 8 89), 61 L.T .

Tyne _tlutual Steamship Inii ;ramx _9_s„o; %tion v . .Peter
Brown di others (1896), 74 L .T. 2 ; Pc n v. African Con-

solidated Land and Trading Coe, pony (1898), 1 Ch. 6 at p .
I5 ; Buckley on the Companies Acts, 10th Ed ., pp. 174-6 ;
Palmer's Company Law, 12th Ed ., pp, 201- 3 .

A. . H. MacNeill, for respondent : The former litigation
with reference to this company was disposed of in Pacific Coas t
Coal Mines, limited v. Ardruthn,ot (1917), A .C. 607 at p. 616 .
The learned judge below found there was good faith in the
actions of the directors. As to the validity of the proxies se e
Browne v . La Trinidad (1887), 37 Ch . D. 1 at pp. 10-17. On
the question of ratification see British Asbestos Company,
Limited v. Boyd (1903), 2 Ch. 439 ; Montreal and St . Lawrence
Light and Power Company v . Robert (1906), A.C. 196 at pp .
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202-3 ; Ilalsbury's Laws of England, Vol . 5, p. 210, par. 346 ; COURT O F
APPEA L

Royal British Bank v. Turquand (1856), 6 El. & Bl . 327 ; —

Owen and Ashivorth 's Claim .

	

TVhitworth 's Claim (1901), 1 192 6

Ch . 115 .

	

As to invalidity of appointment

	

of

	

directors see Oct . 3 .

1lalsbury's Laws of England., Vol . 5, p. 238 ; Jackson v .

	

,,

Cannon (1903), 1.0 B .C. 73 .

	

PACIF I C
COA T

Tait, in reply, referred to In re Provincial Hotels Company, COAL IIVEs

Limited (1922), 3 C .B.R. 296 and In re Patricia Appliance
lIo

A
D
N D

U7> s

Shops, Limited (1922), 2 C.B.R. 466 . In a proxy the nam e

of an alternative is as important as that of the original Argument

appointee .

Cur. adv. volt .

5th October, 1926 .

i1_\ .ci x tLD, C.J.A . : A motion was made returnable on th e

9th of April, 1926, purporting to be on behalf of the appellant ,

the Coal Company, for an order setting aside an authorize d

assignment in bankruptcy of the Company, dated the 29th of

October, 1921, to the respondent Hodges . The order appealed

from. dismissed the motion..
I at first had some doubt about the authority of the solicito r

to make the motion, but since there is some evidence that a ne w

board. had been elected . in 1926, which might have authorize d

the, pee, , inns, and in view of the fact that his authority has
DOIAL ,

not been I sputed, it is unnecessary to say more than that the
\FACC

a
solicitor 's authority was not an issue in the appeal .

Counsel. for the appellant submitted that the assignment wa s

null and void ; they ar~tn~~ ' t the board of directors had no t

been legally appointed ; tint in any case, a board of director s

had no power to make an assignment ; and that the shareholder s

did not authorize it .
It will be useful to refer briefly to the past litigation in. which

the appellant was engaged .

In 1911, two opposing groups of shareholders and the compan y

came to an agreement among themselves by which the Victori a
group agreed to surrender to the Company their holdings

aggregating 7,459 shares, and. to accept in lieu thereof deben-

tures of the Company of equivalent value. The agreement deal t

with several matters which were ultra mires of the Company, an d



554

	

BRITISH COLUMBIA REPORTS .

	

[Von.

APPEAL
a private Act ratifying the agreement . Tlie Legislature, how -

1926

	

ever, made the ratification contingent on the consent of the
Oct . 5 .

	

shareholders in general meeting. Special resolutions were the n

IN gE

	

passed in professed compliance with this condition, whereupon
PACIFIC the said agreement was carried into effect . The remaining
COAS T

INES shareholders the New York group took charge and managed th e
AND

	

business for several years, when they tired of their bargain an d
HODGES

brought an action in the Company's name to set aside the agree-
ment on the ground that the meetings of shareholders which ha d
confirmed it had not been regularly convened and this contention
was upheld. by the Privy Council, who set aside the. agreement
on the ground that the condition imposed by the Legislature t o
its coming into effect had not been duly performed . The effec t
of this was to relegate the Company and its members to thei r
original rights . This judgment was pronounced . on the 3rd of
August, 1917. During the period between the date of the agree-
ment and the date of the judgment no notice of the meetings o f
the Company had been given to the shareholders who had sur -

MAC O ALD, rendered their shares, and who were assumed to have ceased to
C .J .A . be members . On the pronouncement of the judgment, however ,

their true position emerged, namely, that they had never cease d
to be shareholders . Their names therefore were restored to the
share register at or before the 9th of March, 1 .919, and stil l
remain there . Notwithstanding this they received no notice s
of subsequent meetings and have taken no part therein . Direc-
tors appear to have been appointed annually by the votes of th e
Prudential Trust Company, Limited, which holds 12,Ot$G share s
out of a total of 19,622 allotted . In addition to this shareholder
there were several others, exclusive of those who had surren-
dered, owning in the aggregate 75 shares, some of whom were
represented at the said meetings . It was the board of director s
so appointed holding office in 1921 who authorized the assign-
ment in question .

In my opinion, the assignment is not void. The Curt wil l
interfere with transactions of a company in these circumstances ,
namely : when the act complained of is rultrrcc rives of the com-
pany ; when it is taunted with fraud ; and when there has been
oppression of the minority. In other cases the proper forum t o

COURT OF therefore it was found necessary to obtain from the Le gislature
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deal with the complaint is the company itself . Kurland v. Earle

(1902), A .C . 83 In the case at Bar all that is necessary may
be accomplished by the calling of a meeting of the members and
by submitting the question to them . No one disputes that the
members of the company may authorize an assignment in bank-
ruptcy. Indeed, a properly constituted board of directors ma y
themselves do that . Flovey v . Whiting (1(887), 14 S .C.R. 515 .
It is not suggested that there was fraud in the making of the
assignment .

This (, -e is not governed by Pacific Coast Coal Mines, Limn

v . Arl'i, t h),ot (1917), 86 L.J., P.C. 172, the judgment abov e
referred i here the Company have the power to deal with th e
subject of this appeal ; there, the agreement was ultra mires of
the Company and could only have been given validity by th e
performance of a condition which the Privy Council held had
not been performed .

There was an interlocutory appeal which arose out of the
calling of meetings of shareholders and creditors under an order
of the learned judge. These meetings resulted in nothing affect-
ing the case . I would therefore dismiss both appeals, with costs ,
except costs of and incidental to the calling of the said meetings .

GALLIHEx, J.A . : I agree with the Chief Justice.
This case, as I view it, narrows down to two questions : (1 )

Can a board of directors make an :i—i _ in nt in bankruptcy
without first having received the sanction of the shareholders '
If the board is duly and properly constituted then the decisio n
of the Supreme Court of Canada in Hovey v. Whiting (1887) ,
14 S .C .R. 515, nn-'t rs that question in the affirmative . But it
is objected here that the board was not so constituted, and a
number of instances of irregularity were argued before us an d
I will assume in favour of the applicant, that these have been
shewn .

The second question then arises 	 to what extent if any, wil l
the Courts interfere in matters of indoor management and
which can be cured by resolution of the Company in genera l
meeting, and in what circumstances would the Courts interfere l
They would interfere in case of fraud, or oppression of th e
minority shareholders, but these grounds are not taken in the

COURT OF
APPEA L

192 6

Oct. 5 .

IN R E
PACIFI C
COAS T

COAL NUNEs
AN D

HODGES

MACDONALD ,
C .J .A .

CALLIgER,
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COURT or notice of appeal, and though mentioned in argument, have notAPPEAL
been demonstrated . They would also interfere in re<irect o f

	

1626

	

some act ultra vires of the Company, but it is not snags-PA that
Oct . 5 . the Company would have no power to make such an assignment .

	

7 P,E

	

Burlad v. Earle (1.902), .1 . C . 83, is in point, and I think con -
. elusive of this question.

COAST
Though all the shareholders should have been notified of theCOAT, AtI\ES

meetings held, the same majority of shares which directed th eHon Es
appointment of officers and the management of the business ,

CALLZnER, could confirm all the acts done .

	

J .A .

	

I would allow the appeal and agree in the disposition of costs
made by the Chief Justice .

McPmLLZrs, J . 1 . : The contention here made is that th e
assignment in bankruptcy was invalid . and should be declared
of no effect upon many grounds, all of which, after careful con-
sideration would e to be unquestionably matters of " indoor
management" (Royal British Bank v . Turquand (1856), 6 El.
& Il . 32' ; Montreal and St . Lawrence Light and Power Co .
v . Robert (1906), A.C . 196 at p . 208) . Now what was done
here was ostensibly the act of the directors who, in my opinion ,
had the power to bring about the assignment in bankruptcy not -
withstanding the irregularities existent in failure to notify a
number of shareholders of the Company of meetings to be hel d

MCPHZLLIPS, and at which they were not represented .

	

-a dealing with a
J A. eouipany are entitled to assume that all is

	

done regularly
and here the directors under the memoram 1 !ul of association
have the powers of the Company (Jlahony East llolyford
. il e ,c - co. (1875), LIZ . 7 ILL, 869 ; Baigate v. Shortiidg e
(18 :x5 ), L .il . 5 ILL. 297 at p . 318 In re Land Credit Com-
pany of Ireland (1869), 4 Chy. pp. 460 at p . 469 ; In re
County Life Asst , once Company (1870), 5 Chy. App . 288 ;
Duck v. Tower r, ;lronizing Company (1901), 2 N.B. 314 ;
Dey v. Pulliuie i, ' ng neerr ing Co . (1921), 1 R.B. 77) . The

length to which the rule has been extended would apparently
seem somewhat extreme but for the attainment of certainty and
convenience of business it is a rule which is absolutely necessar y
in the carrying on of business with a company. The singular
situation presented in this case is this : the directors de face
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carried out the assignment in bankruptcy and proceedings hav e

gone on following this action but now we see the Compan y

attacking the validity of the assignment . 'Phis is not possible

when there will be prejudice to creditors as there will b e

undoubtedly here but in any case it is not possible for the Com-
pany to now complain . Why were the irregularities allowed to

take place ? This Court can only assume, when the name o f

the. Cot is :10y is being used in these proceedings, that it is th e

majority voice of the Company that authorized these proceed-

ings. If so, why is not the Company taking steps to readjus t

matters ? This is possible . It is a matter of indoor manage-

ment. A simple method would be to pay the debts of th e

Company if it is that the Company is not insolvent . If it is

insolvent it is in the interests of justice that the creditors hav e

the protection of the assignment in bankruptcy brought about b y

the directors who were carrying on the business of the Company ,

i.e ., directors dc fare (Hovey v. Whiling (1887), 14

S.C.R. 515) .

These procee8l inc

	

not based on fraud but even if the y

were the rule in I Ilarbollle (1843), 2 Mare 461 woul d

stand in the way. In that ease two members of the compan y

took action against the directors for losses sustained by reason

of fraudulent acts of the directors but the Court held th e

majority could confirm the acts and the Coln! would not inter -

fere .

	

t'hat ar

	

i,

	

jority doing in t'

	

„ .„, .,a .t case?

	

So

far as can

	

nU appear that the majority confirm

the action oftit:,lozley v. Alston (181:7), 1 Ph. 790 ;

JiacDougall v .

	

(1 .875), 1 Ch. D. l . It cannot be

gainsaid that a v~

	

„I•tant body of -iI : :i . , ,holders in the

present case were !

	

r,' d, not even advised of the proceed-

ings of the Comp:',ny aad the directors palpably proceede d

Irregu :arly, but wb~-

	

Inaction on the hart of these . s Iarc-

h 'd, , ~ t Surd-ti .~

	

, ttld inn-,di ;NY know the t in Cotupan y
them -

SeIV(i- . 1101 rel y ;, ~ ~,~

	

~ ;~ ~ i cc all this time .

	

1i cDougall v .

C~` r,rdiner . BIND

	

)i a single shareholder complain-

ing .

	

Ielllsh . I . .J ., said ;
in me opinion, if the thing emu” lamed of is a thin_

	

a in substance

the majority of the company are entitled to do, or if

	

lug has been
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COURT OF done irregularly which the majority of the company are entitled to d o
APPEAL

	

i eeularly, or if something has been done illegally which a majority of th e
conep.ny are entitled to do legally, there can. be no use in having litigatio n

1626

	

<1>ot~t it, the ultimate end of which is only that a meetin g has to be called,

Oct . 5 .

	

and then ultimately the majority gets its wishes . "

(Ilorben v. Phillips (1853), 23 Ch. I) . 14 ; Duckett v . Goo ;er
i s

1' c rc 11877), 6 Ch. D . 82 ; Exeter & Creditor fly. Co. v. Buller

	

r' ` :' r

	

(1847), 5 l aihv. Cas. 211 ; 16 L.J ., Ch. 49 ; Normandy v .
COAT . `,1 IVE S

	

AND

	

Ind, ( .' pope cL Co ., Limited (1908), 1 Ch . 84 ; flag v. Robert-
floncr"S son di Woodcock, (Linz,) (1 .912), 56 Sol . Jo . 412) . This demon-

strates the futility of the present proceedings even if it wer e
to be admitted that what is complained of were illegal acts, yet
the Company could have done them . t tally and that being the
ease it is idle to have litigation in die matter--the curativ e
power is with the majority of the Co]] any. It is true that no
majority of shareholders can sanction that which is establishe d
to be ultra rims of the Company (Harland v. Earle (1902) ,
A.(.. . 83), but that is not the present ease . It is impossible to
say that what has been done is in any way ultra tires of the
Company. 1 Tnquestionably if this was an action brough t

me,,nTLLTPS, alleging that a fraud has been committed by the majority o n

	

J.A.

	

the minority that could. be enquired into by the Court but tha t
is not the. nature of the present proceedings (Merrier° v . Hooper' s
Telegraph Works (1874), 9 Chv. App. 350 ; Harland v . Earle ,
supra ; Coo/c v. Deel,s (1916), 1 A .C . 554) . It has also been
held that a minority can prevent the leahpany from acting on a
special resolution obtained by a trick (IL'dlie v. Oriental Tele -

phone and Electric (`oncpany, L % (1915), 1 Ch. 503) .
Further this is not the case of an ordin) I. , resolution inconsistent
with the articles . If it were it would. not be effectual (Quin,

cf hale pe, Limited v . Salmon (1909) . .1.C . 442), but the
challenged action here is the making of the assignment in bank-
ruptcy. a-Mich could be donn a legally and even if it were done
illegally, it can be confirmed c ,iieagreed with by the majority
of the (ompany and in the language of Mellish, L .J ., above
quoted, "there can be no use to having 1ltiddtieh.

	

gut

I do not question at all the right of the minority t„ commence
proceedings in the name of the ('onapany where the act chal-
lenged is (a) ultra tires of the company ; (b) fraud on th e
minority ; (c) resolution obtained by trick ; (d) resolution
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inconsistent with articles, but the present proceedings are not of COURT OF

APPEA L

that nature. Here the name of the Company has been use d

although there is some evidence, if not conclusive evidence, tha t

the proceedings are at the instance of a minority. If that be

really the case, these proceedings could have been stayed and th e

name of ti ( c ompany struck out . Further, the solicitor might

be ordered to pay the costs personally (Marshall's Valve Gear "AL

Co., Eh, ;led v . ifarrning, Wardle di Co . . Lin iled (1909), 1

	

i' "

Ch . 267 ; West End hotels Syndicate (Lini.iled) v. Bayer

(1912), 29 T.L.H . 92) . The whole history of litigation in .
connection with the Company would appear to have Heis t a

chapter of unfortunate happenings and throughout all this time
that which was proved by the original holders of the proi .uty to
be valuable coal fields has been allowed to remain unworked a.nd
to deteriorate in value, and one cannot but expre s s sympathy
for the position of the minority, being the original holders wh o
had retired from the active management and given up contro l
and parted with their shares and in good faith, taking securitie s
for their investment charged upon. the properties only to have i t
declared that the securities were invalid being ultra rives of
the Company. In the result, the original owners were rele-
gated to their original position but were consistently disregarded
as shareholders for a long period of time and the affairs of the
Company carried on without reference to this minority . i t
can be said--why this inaction upon the rt of this minority ,
the active parties in these proceedings' i i d failure of partie s
to insist upon their legal rights in shareholders' meetings canno t

be wholly excused. by saying we got no notice of meetings- -
steps could have been taken which would have ensured thei r
obtaining advice of shareholders ' meetings. It is true even
attending and being in the minority would be profitless if thei r
wishes were not the wishes of the majority . This is a position
that the minority in a company would often , ppear to be

unacquainted with . Save in the enumerated eases above set
forth the minority is powerless in the face of the majority .

It is manifest that the appeal cannot succeed . Nothing has
been (lone which is in its nature ultra tires and the proceeding s
are not of the character which entitle a minority to seek relief
in Court using the name of the Company or otherwise, as we

192 6

Oct . 5 .
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COURT or have seen by the authorities above referred to . It is with regret
APPEAL

that I have come to the conclusion that the appeal must be dis-
1926 missed, believing, as I do, that in the interests of justice th e

Oct . 5 . minority should have some form of relief, but, so far as th e
1, RE

	

present proceedings are concerned, they are absolutely futil e
PACIFIC and nothing can be done to afford any relief .
COAs r

(OAF MINES I would dismiss the appeal .
A .N D

HoDGES

	

Appeal dismissed .

Solicitor for appellant : Johan R. Green.

Solicitors for respondent : 21 .bbott & _llacr°ae .
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REX V. JU\GO BE (p. 318) .-An appeal to the Supreme Court o f
Canada was quashed, 4th November, 1926 . See (1926), S.C.R. 652 ;
(1927), 1 D.L.R. 721 .
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Council :

1IAI 1NS PRODUCr Coat m v Lcm rll'ouxTrl) V . CANADIAN AUSTRA L

ASIAN ROYAL IhAIL LINE (p. 462) .-Affirmed by the Judicial Committee o f
the Privy ('o? ncii, 15th November, 1926 . See (1927), 1 W .W.R. 206 ;

(1927), 1 I) .L.l . 97, , ub awn . _l akins l ' rotf t•r t n•rpnny, IncorporcIni v .

t ! r of New

	

ate/

	

hut ;(-i .

	

ot r Si : AND 5i:oxo (p .

	

1.) . Reversed b~- Suprem e
('Dort of rntada . I ih January, 1927. See (1927), t 1).L.I . 1009 .

I t omAs t' . GA.r et Cl. (p . 512) .	 Reversed by Supreme Court of
1927. See (192 7), 1 I) .L.1 . 593

C

	

'pot'

	

and since the

	

tt t

to the Supreme Court of Canada :

I)otiovAx Syt•:_~~tstnr ('o ., .T tti Wm. v. Tut.

	

. Il : .. . . iN (p. 1-61) . -
Decision of the Excli ;leer Court of Canada

	

the decision of
11ARTIN, to . J ... , t , . ( 1 by Supreme Court oft

	

11 th October, 1926 .
See (192. 6)

	

77 ; (19.26), 4 I) .L.R. 497 .
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ABANDONMENT — Notice of—Acceptanc e
of by underwriters .

	

-

	

-

	

235, 539
See INSURANCE, [AR,INE.

ACCOMPLICES —Joint Trial .— Crimina l
Code, Sees . 2(13 . 858 and 901 . 1
See CRIMINAL LAW. 14 .

ACCOUNTING.

	

-

	

-

	

-

	

216
See PRACTICE. 9 .

ACCOUNTS .

	

-

	

-

	

-

	

143
See DEBTOR AND CREDITOR .

2 .	 -Tab ing of.

	

-

	

-

	

-

	

99
See PRACTICE . S .

ACQUIESCENCE.

	

-

	

-

	

399
See ADMIRALTY LAW . 3 .

ACTION—Limitation of .

	

194
See TRESPASS .

ADMINISTRATION—D((

	

iciled i)t.

United Statrt—1~,, ,), i % ors—Attor-
ney-in-fact) r 1 B, i,H Columbia—
Application for Hi)/,so of ail „iscistration—
1z.S.B .C . 197., Cap . 5, Sec. 1,7 .1 Where the
executors of a di Fused person, domiciled i n
the United Si [ - . appointed an attor-
ney-in-fact wit I to this Privinee with
instructions to n ;[ph J r [[i[ [ ,< [ adminis-
tration with will : I ros, , [ I . i he petition wil l
be granted in 1 rel [, ;to leaving the
estate within the Pi i(to- in the hands o f
the official adntini-lr,

	

In le ELIZA
JANE 13t;LLEN, DECE,>: .~ .

	

240

2.--Decease d
Prom a ,—Intestat,

	

sor( '
prof„) )- oo ithin Prat

	

,
Pro/ ;

	

Pealunero! ~
[typal, / n o n /

	

of

	

( I i r

	

a il . .~in is l

Il .AJ; .(' . 1))14,

	

wl)

	

1 ace s
ion 80 of the Trust([ Act t He power t o

) :nit c --.al oleration l[[ q n [ liiini-list -r is
limited to 5 per cent . of the grossvalue o f
the estate . In the absence of special circum-
stances the estate of one who (lies intestate ,
being at the time of his death a residen t
outside of the Province, and having no rela-
tives within the Province, should be admin -
istered by the official administrator .

	

In r e
F . I1 . Bat( s, Deceased (1919), 27 B .C . I fol -

ADMINISTRATION—Co))li ,d -

lowed.. In re ESTATE OF HERMAN BECI:
DECEASED .	

ADMINISTRATOR—Retnunerafiat' to . 41
See ADMINISTRATION . 2.

ADMIRALTY LAW—Exchequer Court in
1 J ;,, ()[,,t % a—Jurisdiction,—Imperial legisla -

, ;~—t

	

of—10 d 11 Geo. V., Cap. 81
(Ini 1 „ sill .', The jurisdiction of th e
Admiralty l 'ourt of Canada marches wit h
that id' the High Court of England and
blebs :1 ~r docrcl- as the ease may be i n
accordance with Imperial legislation affect-
ing the High Court . CANADIAN AMERICA N
SHIPPING. Co ., LTD . V. S .S . T'ORON

	

439

2 .—Exchequer Court in Admiralty—
.Iuri.sdietion—Tort on hi g h seas Submarin e
cable—Da a aged by shidsa)ichor—Arrest of
ship i,c (' iialiaoc )cu~,[s al The Exchequer
Court of )' : .nada in Admiralty has jurisdic-
tion to entertain an action against a ship
a rre-ted in Canadian waters for a tort corn -
nib i al on . the high seas . The Ship "D. C .
TI "A i l n ( y" v. St . Clair Navigation Co . (1907) ,
38 SA.i .R . 303 distinguished. The plaintiff
[sing the licensee or bailee of a submarin e
cable and in sole control thereof is entitled
to damages for injury done to the cable b y
the defendant ship's wrongful use of it fo r
deep sea anchorage. COMMERCIAL PACIFIC
CABLE COMPANY P . THE PRINCE ALBERT.

-

	

-

	

-

	

434

3.	 Master of gas-boat—Action for
wages illaster's certificate—Necessity for—
Acquiescence—1i.S.C. 1906, Cap . 113, Secs .
71(c), 96 am/ 100—Can. Slats . 1912, Cap .
51, Sec . 1 . 1 In an action for wages a s
master of :t c :)—'oo :it 11te evidence disclosed
that the plain) iii did not "possess a valid
certificate" unites ,,,, . i ant iui of the Canada
Shipping Act . Dan, I toil, the interpretation

ciion 72(,) of said Act is wide enough
r vessels of this class, said vessel no t
within the exceptions mentioned i n

100 of said Act and amendments
IJi, rein, but as the managing owner of th e

u, after he knew that the plaintiff wa s
nt,t certificated, continued to employ him,
he elected to waive the disqualification an d

~N ,
41
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ADMIRALTY LAW—Continued.

the plaintiff is entitled to judgment . Lv e -
SEN et us. V. TIIE TEN .

	

-

	

- 399

4.	 Practice Interrogatories—Custo m
alleged--Inquiry as to instances of its occur-
rence.] In an action arising out of damage
to a] cargo the i'.efendant in paragraph 7 of
his defence Weeded that it is the custo m
for vessels a ii_enisl . in trading between ports
on Puget Sound and Europe to touch at
various ports n the west coast of th e
United States for the purpose of loadin g
cargo and to touch at various ports i n
Europe for the purpose of discharging carg o
and that the plaintiff' was aware of sai d
custohn at the time of the shipment an d
consented and agreed that the said vesse l
should, if those in Thar ,

	

her so desired .
call at such places f .ir -itch p urposes." The
plaintiff s aphid ,
gatories inch) I '
stances of th e
7 of the e i r .
Object n
allow it w .aul 'l
close e v1 l r .r ~
rule a
into r r

here i
is bot h
the h

	

( is] ,

ti'c
i de o n

AGENCY—Sale by local manager.

	

32 6
See lioroR-eAR.

AGENT—Commission—Licence . - 407
See REAL ESTATE .

AGENTS—Insurance—Company acting as .
	 514
See TAXATION. 2 .

AGONY OF COLLISION. - - 119
Agee NEGLIGENCE . 2.

AGREEMENT FOR SALE . - - 324
Sec LAND TITLES .

AMENDMENT—Statement of claim . 21 6
See PRACTICE . 9 .

APPEAL.

	

86, 423, 289, 248, 344,
518, 227, 241, 340, 161

-

	

336, 464
Sic C : SE STATED.

C~ .i c l IN'AL LAW . 10, 11, 12, 16 .
D AND WIFE .

, 'I ION .

	

2 .
1 .

III I ION .
SOLI( (TOR AND CI.I E
TAN \TION . 4 .
TRIAL .

2.	 l ; ta' ;~~ e ra for leave to—Genera l
rule as to .	 88

Se- i' 1 : v CTICE . 10.

3.--By 1, c r hnistcr—fight of. 280
Sc

	

'.L LAw. 1 .

4.—Go e ,~r ("curt .

	

-

	

-

	

275

'or Interro -
an : 'What in -
I in paragrap h

uueii] cd and when? "
on t he ground that to

c n dopel the defendant to dis -
c its defence. Held, that th e

whether the answers to the
would disclose anything
file the plaintiff either t o

or to destroy the cas e
pplying• this a principl e

ion sought by the plaintiff
e leh.ie ted to destroy

dd once that posi-
I ;on that the

roily in par t
& Co . v . TH E

-

	

207

cat
not

Hewed
.I1 . 13 3
r . 24

ADOPTION—'

	

t h

copse h'~ . .na

	

.~c e t
Application 1,

	

other to

	

a , i . le .

See PRACTIC

r 'ourf

	

Silt . i

	

c, es t
see—Mode of )

.Aw. 2 .

B .C .
fro m

do issu e
nm .nd -

an appli -
anrl of an

accord -
Set, a n

iavii of the
fly took plac e

llcPnhr.LrPS . J .A .
v . .0proat (1902), 9
tion 139 of the Lan d

wh y

ollovd
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APPEAL—Continued.

	

BANKRUPTCY—Assignment .

	

-
See COMPANY LAW .

550

Act provides that "In any a p]icat.ion under
the provisions of this Ain regarding which
any ad-wiled, claim or pr„~~ ~t H' been
or oh ysi ('n Iaken, II

	

\I ; ni-,, r,
shall hale power to hen r,

	

tie s and i ii i e r
mine tb

	

rights of the :iileiaeii c ti,n :,n i
and to make such order in the premises n s
he may deem just" . . . A lumber
company applied for a lease of a r,aterfron t
lot in the Comox district for 1,00mine pur-
poses . S. who owned six ], r aim„_. a road
but fronting on the lot in yuc_i a r . var,r e
the department of lands, ohje,i : u-
granting of the lease and received a

	

sl y

that his corolla

	

'would he co a l
The lot was le

	

"re rpplicant w i
notice to S .

	

for and obtai n
onler for a writ

	

i ,
the rights of tl,H H

ni' . a 1a
I

Jd ... e, sent
ohned to -es i n
r right to or i n
S . 's objection to
not founded on

r equitable in th e
pp1icatiou shoul d

L IM :ING V . THE ALEXIS -
106

9.

	

t t 'I' r

	

320 of laand Registry
324

See LA H D TITLES .

APPROPRIATION OF PAYMENTS . 143
See DEBTOR AND CREDITOR.

ASSESSMENT .

	

-

	

-

	

-

	

- 130
See TAXATION . 1 .

ASSIGNMENT—Bankruptcy. .

	

550
See COMPANY LAW .

	

2 .	 Proof of.

	

-

	

-

	

418
See \VooDMAN 'S LIEN

ATTORNEY-IN-FACT—Appointed in Brit-
ish Columbia—Application for let-
ters of administration. - 240
See ADMINISTRATION. 1 .

AUTOMOBILE —Collision .

	

- - 266
See NEGLIGENCE .

	

2 .	 Injury to pedestrian :Negligence
of driver .

	

119
See NEGLIGENCE. 2 .

2.	 Trustee—Application under rul e
I_'0— .t .

"r declaration i7,ul notice of for -
/ see of lease is void stain tint/ the lease i s

i . if

	

de,/ subsislin.g—P,oc<dure—Appea.l
Liigli l ,,j'—Can . StOs . 1919, Cap . 36, Sec. 7 4
—Biome,' men rule 120 .1 The trustee in
bankruptcy of the Coast Shingle Company
applied to a judge in bankruptcy in Cham-
bers for a declaration that a lease from the
defendant J . A. Dewar Co . Ltd., to said
company of certain p remises upon which th e
Coast Shingle Company had its mills wa s
valid and -11l i-tiny that the notice of
forfeiture a i - r by J . . . Dewar Co . of said
lease was void and of no effect ; that th e
trustee in ha n1 .auptcy was entitled to pos -

-ion of said premises ; and that th e
defendant Capilano Timber Company shoul d

to the trustee for its period of
i itpati, n. of the said premises . On the

ii ,debit i'- objection it was held that the
ub c, r~ ~ :~ t I ,a of the applicant's motion di d

not fall ithin rule 120 of the Bankruptcy
Rules . Held, on appeal (MCPRILLIPS, J .A .
,hmbitante), that, what was

	

belo w
q uestion of procedure anil Merefore

nit fall within either subseef ion (a )
1 - ction (o) of section 74 ( 2) of the
euptey Act fund there is no appeal .

V I a not V . (INM Ayo Trrrrr .R COMPAN Y
LIMITED AND J . A. i'i .\jCOMPAN Y
LIMITED .	 91

BANKS AND BANKING—D' .;

	

of c1„ ,) n es
—Closing doors of b< nit $$o ,''b1 p,,,im,i .,, f

of cherlue—Claini as set-off'— 1/01(1

	

in due
course .] The Horne Bank of cliised
its doors at head o#lice in Toronto at 2 .5 5
p .m . on the 17th of August . 1923, which by
Standard Time would be 10 .55 a.m . in Van-
couver . Shortly after 10.55 in Vancouve r
defendant gave [I. & Co . certain bonds and

frith. , for which he received IL & Co .' s
clr, .,ine i '' r 17,373 .71 drawn on The Hom e
L .: nk „i I a a At about 2 .20 p .m. on the

a ( n . sold the defendant certai n
eel, ived a cheque from him

darn Bank of Canada . for
Tile defendant then went to the

IS .n,k of Cane.de. to. deposit hi s
re, -dale when I,ii oils told that th e

ne on I I~

	

II„me 431l, ' '1 t n .nada could
accepted as the bank had closed it s

Ma i. s . The a:'iieiidant then stopped payment
on the cheque for $10,657 .70 . The Home
Bank of Camilla . as holders in due cours e
recovered judgment for the amount of th e
cheque . 11eid7, on appeal, affirming th e
decision of G ; KE,(ORY, J. that the contrac t
between H. & Co. and the defendan t

C

th e
th e
an i i
snbm, , t
have be
TER OF I

of.

	

-
{,1N KRL'PTCY .

8 . 91

Act .
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BANKS AND BANKING—Continued .

remained good notwithstanding that th e
cheque given by the defendant was counter-
manded in consequence of the discovery o f
insolvency of The Home Bank of Canada .
By deposit of the cheque The Hoare Bank o f
Canada became the holder in due course an d
was entitled to enforce payment. ME
HOME BANK OF CANADA V . SULLIVAN . 40 1

BETTING. -

	

-

	

-

	

-

	

248
See CRIMIicll, LAW . 12 .

BLOODHOUNDS. - - -

	

43
See CRIMINAL LAW . 13 .

BOND OF INDEMNITY. - - 373
See d"INDING-ur .

BONUS—Commission . - - - 514
See TAXATION . 2 .

BREACH OF PROMISE. - -

	

71
See CONTRACT . 4 .

BURGLARY INSURANCE. - -
See under INSURANCE . BURGLARY .

BY-LAW—Submission to electors .

	

252
See MUNICIPAL LAW .

CABLE—Submarine—Damaged by ship' s
anchor .

	

-

	

-

	

-

	

-

	

434
See ADMTRALTY LAW . 2 .

CASE STATED—Child Lnii alma il /, ; ,
—Maintenance by putati ; f„then—.I [ / ri„,r-
tion ors!

	

— i .rrot or ,',

	

— Ap. , r l
Ili

	

r

	

7, 9 and I
Cc /, .

	

of a, sunnnon s
issmi,l

	

umh ,ection 7 of th e
Children

	

, led Parents Act, th e
stipendiary found the defendan t
to be the father )) he complainant's chil d
on the evidence „f s i~r• ,'omplainant which h e
held was corro- mn,rr1 bey the evidence tha t
the child was borli enr he 7th of isini -re ,
1925 . that cos rl :r-u lit urd defers- i. :rnt lied

•'1

	

. aI

	

JAI wife (unnierriell i n
1923, i t rt the )

	

of was co r ,,mm len t
in divorce preii)im n_- brought by he ter m
p1ainant's hu -OrrII <r :_ainst her, that the
defendant never )ircnir i Leire the father of
the child until slime t ten, Imrceedings wer e
started, that the complainant had had two
children, the younger being the subject o f
this action, that defendant had paid the
complainant about $100 a month for th e
support of herself and children and paid th e
children's hospital and doctor's bills. On
appeal by way of ease stated :—Held, tha t
there was not the corroborative evidence

CASE STATED—Continued.

that the law requires and the order findin g
the defendant the father of the child shoul d
be vacated . REx ex rel . BLANCHE HART V.
MOORE .	 86

CERTIORARI .

	

-

	

- - 158, 295
See CRIMINAL LAw' . 17 .

IMMIGRATION . 1 .

CHEQUES —Deposit of .

	

-

	

-

	

40 1
See BANKS AND BANKING .

CHILD—Adoption of—Order for —Made
with consent and assistance o f
mother—Application of mother t o
set aside.

	

-

	

-

	

-

	

322
See PRACTICE . 3 .

2.	 / nman°Tied parents — Maintenance
~lrl~r,r father.

	

-

	

-

	

-

	

86
A'cC CASE STATED.

CHINAMAN—Unlawfully in Canada—Orde r
for deportation by controller
Cer-tiorari .

	

-

	

-

	

-

	

-

	

295
See IMMIGRATION . 1 .

CHINESE WOMAN—Seeking entry int o
Canada .

	

-

	

-

	

-

	

- 227
Nee IUMIGR :I'rlu .~ .

on question of
nn,7 i n/ /fle d

19 0
of

. i/ p r. l

ch /r"ibunals—( o,i .
9—B .C. Slats . 1921,

list to be used at th e
as to whether th e

r- ii r-i

	

The Unite d
r r:vn a 1> by the

~indr -t, = Pi lil,r' n Churc h
dn. Nei naiuro nhieli excluded n .) ,I, of the per -
son- on the communion roll opposite whos e
nou . - were pencil annotations on e : id roll .
Tic result of the votin g was a ma.j),rite o f

in-t union . an appeal

	

for -
wa

	

the Presbytery by eici, t
of a I, -ion raising the question of dis-
qu .rlitirau n r, voters and a, further supeal
signed i 134 persons claiming to be mem-
bers of c-/ Andrew's Church was later filed
r:,i-ine ti same question. The Presbytery
ar, . Igo decision but stated it would place

no H-tai ?r in the way of a) . irrn in the civi l
t ocrts . On appeal to the second from th e
L'rr~L~ I -i•y S decision the Hr Ural ,Meld)))} that
eveiv p I II whose name sra~ rrlI corn_
munion roll on the 19tH ef .lac - 1921, wa s
entitled to vote and on a pp<-a I, ; his decision
was upheld by the Generli Assembly of th e
church . In an action by the plaintiffs o n

CHURCH UNION—
union--)

i by session o f

S/ c
Co/) .
ha;n c

rl

vrI,'
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CHURCH UNION—Con ti)?ved .

behalf of themselves and all other members
and adherents who desired to enter the
Union against the defendants represented b y
those who did not desire to enter the Union ,
the trustees and the Session of the church,
for a declaration that the vote taken wa s
not in accordance with the provisions of
The United Church of Canada Acts (Domin-
ion and Provincial), that the congregatio n
had gone into the Union, and for an injunc-
tion restraining the trustees from holdin g
the church's property :—Held, that at least
all those persons whose names appear on th e
communion roll and whose names were no t
put on the voters' list because pencil annota-
tions appear opposite their mime- on th e
communion roll, which pencil ,Iiieol 'don s
were made at the alleged purgbips of the
roll in 1921, 1923 and 1924 were legally
entitled to vote under the provisions of sai d
Acts and should have had their names on
the voters' list . As the anti-union majority
at the election was ten and the names of a
tar greater number than ten persons entitled
to vote were not put on the list because of
nid pencil annotations on the communio n

roll, the outcome of the election might hav e
been different had the names of said person s
been on the voters' list . There was there -
fore no valid election such as is called fo r
by both the Dominion and Provincial Acts .
Altlrou I i there is some difference in the
phi

	

r the relevant sections of th e
twit \i , i - to the qualification of voters,
as the oar I r-`iip of property is affected b y
the elei i ion I lie provisions of the Provincial
Act would

	

ern . Held. further, that th e
church trim p ] are the proper tribunals
to (tech , vl et ire! the persons whose name s
were on ti~~ ti I I munion roll on the ]9th o f
July, 1921 . were entitled to vote on th e
question of t L Inch Union . STOVER et ol . V .
DRYSDALE et at .

	

-

	

-

	

-

	

28

CO-DEBTOR—Release to one .

	

-

	

95
See DEBT.

COMMISSION Lit

	

40 7
Sec REAL

2.	 13orrrrs .

	

-

	

-

	

-

	

-

	

514
See TAXATION . 2 .

COMPANY— con tenetl1i r brt 7 ~ ;~h ar t
andu'•,n r07 ,

	

r—All .o ;—IT, o
tit)), bcjor( le (i),-l.'—Adol,l ni of by oll,e i
par( i r—R,'Iht to damages .] The plaint iff
entered into a verbal agreement with E . the
nri-iiIint and general manager of the
tie nneitnt Company) in the summer of 1923
whereby he agreed to remove the marketabl e
poles from the company's limits, the con -

COMPANY—Continued .

pany to haul the poles to salt water on it s
logging-trains, and the company was to
receive 20 per cent . of the price received b y
the plaintiff for the poles. The agreement
was reduced to writing and sighed by E .
and the plaintiff on the 1st of November ,
1923 . Some poles were cut before that date
but none were removed until after the 10th
of May, 1924, upon which date the Compan y
wrote the plaintiff renouncing the contrac t
on the ground that E . had no authority t o
make it . Up to this time the plaintiff ha d
cleared roads and cut a quantity of logs nea r
them. Ile did not abandon his rights under
the agreement with E . but in order to cut
losses entered into a new agreement with
the Company whereby he should cut the
poles near his constructed roads and the
Company should haul the poles and he should
pay $1 per pole for those removed . Held,
that E. had authority to make the contract
and that the plaintiff's action in entering
into a new contract as to the cutting and
removal of the poles did not preclude hi m
from an action for damages for breach o f
the first contract . GARRISON V . THOMSE N
& CLARIIE TIMBER COMPANY, LixiICED . 224

COMPANY LAW —Ian .-!r, ((piny— I ssi.gn-
ment—Directors— 'I t lip 11„ , pleb(

	

' , rusti-
l uteri—Powers eI'

	

r

	

Indoor
nranageurent—In[rrrf' by Co-eret .] A
properly con -titI — I board of directors ha s
power to make :nI ,i--1 irment in bankruptcy
without having received authority to do s o
from the sharehoiilers . Horeb' v . Whiting
(1887), 1 .1 S .C .R. 51.5 foil inriii .

	

Although
the boar' soaking the a--icininnit in bank -
ruptbt li, in appointed a meeting o f
shariiitol ' liise replies( nthIl a !nalority o f
shares (-nlv and of whiHr notice was not
given to torn other sharebiiider- it

	

hold
that the assignment was not eiiid . i~ such
circumstances the Court mill null Oenns -fe n-
rrhers the act complained of 'is oiti .if Mims o f
the company ; when it is 1 .1 IIte,l n iii fraud
or when there has been iiii!i1i(ission c th e
minority. Burlarr,d v 1101tc i 1902 u, A .C .
83 applied . In re PACIFIC COAST Coar,
MINES

	

LIMITED, AND

	

HOD( ns .

	

ASSIGNEE .
-

	

-

	

- - 550

CONSTRUCTIVE
-

	

-
TOTA L

-

	

-
LOSS .

235, 539
See INSIOIANCE, MARINE .

CONTRACT—_I ()neee of ley—Shares
in company H ' ' ' I ' ' 1,,,—Shares to be repur-
chased in two yI era--Terms of agreemen t
reduced to reritinn—ll -onzan who adaa.nee s
money dies—Action by executrix to recover
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CONTRACT—Continued .

—Evidence—Inference from.] After incor-
porating for the purpose of manufacturing
lumber the defendant Company, requirin g
money, secured the sum of $5,000 from S .
for which she received shares in the Com-
pany, the money being advanced on th e
under ,teding that the company woul d
tenures se the shares within two years . P.
it chat . .y.1 accountant who was S .'s agent
being :l )rehensive of his principal's interes t
being feguarded endeavoured to brin g
about the repurchase of the shares. To
this the defendant agreed and wrote a lette r
to P. from which standing alone it canno t
be micu-ately determined what had reall y
to e n-p ra i between Item but P .'s letter in
repsy on the follow: ) g day set out clearl y
the i~

	

lie "i-<cement arrived at t o
relnn . ,

	

the hares. The details of the
v sere worked out later and th e
-olicitor wrote a letter tha t

could ~aI a' 1 " written on the footing tha t
the :,1 _ , agreement existed. Before th e
agreim p ,d uas carried out S . died and the
defendant then claimed that a different
arrangement would have to ue made . I n
an an M o. I . 's executrix to recover the
$5,000 :1/- a/ . ti :at on the facts of this cas e
there appear. all "the phenomena of agree-
ment" and the defendant should not b e
heard to say that it has not a eteed to any -
thing. .1s appears by the). . .II :- file con -
due[ of the defendant is quite inconsisten t
with any other reason than that the y
is ar1 ~I~ and agreed to repurchase th e

Wee CLARri- V. LANoS < . Ronnis LTD.

7 7

2.----Ifoyus .

	

453
See INFANT .

3.—Made by president and genera l
manager of company—Authority—
Renunciation before breach . 224
See Coati'a.NY .

4 .—?farrieye- Rroich of promise--
Cord

	

parties before see-

	

ha r

	

_IIr„r~ r~ Sea/ 1,Zaiaai/l' b y
cl~

	

to

	

c1,

	

N 's
loe-i/d—Au/ei

	

c

	

tin for l~ .

	

,!ar t s
hn :-

	

lust Qad

	

err ;iu~i .I

	

Th e
phiia(ifi', who lived in England, Cee nleeee l
corn-iaondence with tlIC defendant, 5cl, o
a miner in the Portland Ce ual District ,
through the medium of a mutual frieud wh o
at the time was in England Sheri l ,v after
the plaintiff came to Canada and staye d
for about one year in Hamilton, Ontario,
where the correspondence continued with a
view to matrimony . Photographs were
exchanged . and the defendant sent her

CONTRACT—Continued .

money . She then went to Hyder ,
where she met the defendant. They ,, :a) s
together there for one day and then went t o
Stewart . The defendant had a house in th e
course of construction and he wanted t o
defer marriage until the house was finished .
On the day following their arrival i n
Stewart he went to his mines and on hi s
return the next day he found the plaintif f
had gone to Vancouver . Shortly after sh e
brought this action . Held, on the evidence ,
that there was a promise to marry whic h
was accepted but it was one from whic h
either party could withdraw . and the action
in its present form as claiming breach o f
promise cannot succeed . Held, further, o n
the alternative plea for expenses in coinin g
to {lay defendant on the chance of their suit -
ing a u ;h other and the pecuniary loss thus
oer .-tnt-H, the plaintiff may be entitled t o
smelt >II I ; as are shewn to have thus arisen ,
and subject to counsel's submission, a n
applic : Ilion will be heard for amendment o f
the ple p ings to respond to the evidence i n
this ri -c lni . _llUNN V. HAanTI .

	

-

	

71

5 .- -S :a t )ply of electricity to munici-
pality . -

	

-

	

-

	

-

	

-
See tiIUNICIPAL Last .

252

6 . To do rcorh- .

	

-

	

-
See \VoonarAN's Iaar

418

CONTRIBUTORY NEGLIGENCE . -

	

119
See NEGL.LOENCE . 2 .

CONTROLLER .

	

-

	

-

	

- - 227
See ImAnGii for 2 .

CONVICTION. - - - 305, 248
See a RIMMINAr, LAW. 4, 12 .

2 .	 .4 1 , 1 ,- iT. 275, 423, 329, 344
See cram' .rAr. Law. 3. 10, 15, 1t .

CORROBORATION . -
See CASE STATED.

CRIMINAL LAW .

COSTS .

	

-

	

-

	

-

	

- 280, 412
See Csr~rraAL 1. v. 1 .

PI tcrIcE . .i .

2.

	

Crown Costs rlct .

	

-

	

313
See SUCCESSION DUTY ACT .

3.--Vo bill furnished .

	

-

	

- 161
See SOLICITOR AND CLIENT.

4.	 Security for—Application for addi -
tional security —Promptness required—
Security for past costs not allowed—Mar -

86, 1

14 .
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COSTS—Con.tintued.

Owl rule 981 .1 The plaintiff who reside d
abroad commenced action in November .
1923, and on demand paid into Court $15 0
4s security for costs . On the defendan t
applying for additional security in March ,
1926, it apps', red that up to !February, 1925 ,
his cost .- nine allowed to accumulate t o
$350 in !ewes- of he security and that since
that date .,yid prior to this application l ; y
reason of , missions abroad and examina-
tions for discovery a further sum of $50 0
in costs had been incurred . It was also
estimated that a further soon of $500 woul d
be required for future wort- . An order wa s
made i,

	

s

	

Tt future

	

-i - and $350 o f
the un-, ('nn en-in li, ld, on appeal .

sat of tlo1IRISON, J. tha t
utity should be reduced t o

. Per MACDONALD, C .J .A . :
The def,!ne :n~rbl ei,ply for security
promptly I~,r b r first or for a sub-
sequent or, l,'r . : . n,t Vi 01', i i 1- in the discre -
tion of the `• , .urt i~, _ . s hat it even where
there has been some den im it will never be
granted in rt -meet of past costs where ther e
has burr -dial accumulations thereof .
WALL V . Al IiLLS .

	

-

	

-

	

-

	

445

COUNTY COURT .

	

-

	

340
Ss , PBOniBi'rio S .

2.

	

nearest pi,, ,e
''-here

	

-11ut of n-,su,,s, g
distance .	 264

	

St

	

RE IIN AL LAW . 2 .

COURT OF APPEAL—Revission of sentenc e

	

by .

	

-

	

-

	

-

	

277
See t aattts .si. I tw .

INAL LAW—CI oi'ge by pol l
;s .,7--1p,,w

	

"it earbo a
t

	

I,O1(

	

,i

	

itgft .i

	

l id

CO. har-
bour board policed su I~aitI t charge agains t
the master of a sties !Inn for infringement o f
a by-law made by the harbour eonunissioner s
prohibiting the uni ding or discharging o f
refuse or rubbiah -ithin the limits of the
harbour . On the t :a Fen bring dismissed an
appeal vats ;skin 1

	

I , iai .rliduir muter o f
Vancouver 1 ' '

	

I n ! 1,1111

	

Conti) .

	

tit d, o n
P1

	

1, t~,at tl .~

	

l .al . 1,OUr
an

	

.,1 i~,sri c'

	

net
t or

	

lainant" had no right of oi,h e l
749 of the ( Annual Code .

Set„ h', , only the complainant or inform, n t
(including in the meaning of the wor d
"complainant" the King and bodies cor-
porate) and the defendant has a right o f
appeal under said section. REx V. Hicsts .
	 2S0

CRIMINAL LAW—Continued .

2. ,	 Charge dismissal — Appeal to
CouniFl Court—8'itti,, , rs on ,t place wher e
complaint arose —diode of measuring dis-
tance—B .S .B .C . 1924., Cap. 93, Sec . 114 ;
Cap . 245, Sec . 77.] Under section 77 of th e
Summary Convictions Act an appeal from
a conviction or order of a justice shall be
heard at the sittings of the County Cour t
which is

	

a straight line to the
place where .

	

- ~ n se of the Information or
, .!,mplaint

	

'I se questh nn of which i s
nnsr,- . t ht . ~ nos i . ,1 mode of

	

ess does not
. 391 fol -

d . 1'Lj v . t

	

A~ J

	

r 1)oLLAu
Co LeASv, Lm! m i n

	

-

	

-

	

-

	

264

erti in \ .1 ueouver . N. collected tl
am? old the property but retai l
moneys claiming that the amount e',llt-, .
was due itim for wages for previous .__.rvi,e,- -
rendered to _1 . A. then brought action t ' ,
recover the sums collected and recovere, ,
judgment for $734 .65 and N. was then
examined as a jil' i'sj'a r t debtor . A criminal
proceeding ins- ; Is t i ;-ken against N . on a
charge ,,f ttJ''Ii1110 and cotvert.ino to hi s
own use tit ni,nu ~ .- he hn'l so collected .
The

	

it , t~L•ns~ subntitt . .

	

e iusi hit s
was

	

„SO' ' Ii110

	

1 ~ . . i
taken on the p r,e,.-ions civil trust an d
exantinat,i,,it to it judgment debtor . lie s t
convicted and sentenced to four men! sr,

imprisonment . field, on appeal, reversin g
the decision oi the magistrate (MARTIN and
GALr.rnEu, .1 .1 . .1 . dissenting), that it wa s
only after ! , m! hination of accused as a
judgment debtor and failure to execute th e

of the Juvenile Cour t
juvenile delinquency no ,
Juvenile Delinquent -
Juvenile Delingtu- n
not in force iw ,
as r„',uired h s
pas it o of tl e
tion

'intr o
if no Provi i
a.ppli !t ion 't e s
Sei .

stets .
On an
us by
judge

in _1 t o
e( The
at The

inion ) was
proclaime d

s.L, roof after th e
to proetama-

tumer ;section 35 )
could only be made

tad been inn- - I . The
fore aline -d .

275
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CRIMINAL LAW—Con.tinuied .

judgment that these proceedings were taken.
There is no evidence to support the prosecu -
tion except that of the appellant himself.
His story is a reasonable one and in face of
this and the fact that the person alleged t o
have been injured was not called the con -
viction should be set aside . Rex v . XOZAKI .

- 305

5.	 Customs — Smuggling — Liquor-
found an captain's room. on st(ne(s1ip —
R .S.C . 1906, Cap . 48, Sees . 20, 116, 190 and
206—Can. Slats . 1925. Cap . 39 . Sc .g1 .1 T o
constitute the offence of "smuggling or
clandestinely introducing into Canada an y
goods subject to duty under the value o f
two hundred dollars" under section 206 o f
the Customs Act, it is not enough that th e
party charged had such goods in his ea bi n
on board a boat docked in Vancouver Har-
hour, it must be shewn that the accuse d
intended to defraud the revenue end. 1
actually landed or made an. attempt to Ii n
the goods for that purpose . Two (isys after
the Empress of Canada (a st , .n-'nip corn -

ing from Japan) docked in V i no iuver har-
bour, revenue officers found a smell quantity
of Scotch whisky and gin in the dri p viers o f
the Captain's cabin. 1 charei . preferred
against the captain wit 'n iinIt ; Idly snmg-

_( said goods initi

	

ry to
ser Lion 1(6 of flu

	

n~~

	

r o

	

it s
I .

	

Held, on
tf the ne t

manifestly intende( I
are going to be 1
throughout the count r\
lion . to goods int ended

CRIMINAL LAW—Continued.

ington . Some of the eye-witnesses of the
robbery were taken to Seattle to identify
him but before leaving Nanaimo they wer e
shewn a number of photographs of thos e
suspected including several of the accused.
Several persons including the accused wer e
lined up and some of the witnesses identifie d
hint . This resulted in his being brought t o
British Columbia, where, after a trial in
which said persons appeared as Crown wit-
nesses, some of them identifying him as one
of (Le robbers, he was convicted . Accused
app,,tL'd on the ground of improper use o f
the photographs with relation to the wit -
<< - . lout the trial judge failed to

properly direei- the jury with relation
t here( n i and the ; . the photographs wer e
improperly l ;u/ I HI to the jury for inspec -
tion .

	

Held, ~ hi r,ning the decision of
\ I ; -xriux, J . (1.vii tt i s vt,n . C .J .A . and Mc -

(LA.. di-hinti-,igl . that police
~s may, before semi i !a (' pin speetive wit-

;cam into a foreign stele to identify per-
-nns therein detained on strong suspicion ,
take the precaution of s p ewing them sets o f
photographs in a fair and cautious way .
Re v. /' sn (1922d, 22 S .R . N.SAV . 42 "
adopted . Held, further (MACDONALD, C.J.A .

i ll(

	

ids , .I.~ . dissenting), on the
non direction :~ - to the use o f
hat it is in p --

	

to say ,
as a wheii- - i ui a -e accuse d

prejudice therefrom. Rex v .
I°11) . 6 Cr . App . P . 228 applied .

- 353

board 1 n„ vessel . Ri:x v . `IA.YALL . - 211

finning th e
the .Act i s

;(1y o goods which
I nn<1 distribu ed

Ii has no applica-
r exclusive use on

"d n
and 986 .]

	

;'r,,,oi thou ciidciice of ^i ;il s
under section 986 of the Crimiuni iih i
when( a premises is found to be 'provide, l
with any means or contrivance for playin g
any ; uine of chance," etc ., is established by
evidence of the finding on the premises i n
quest I ' ii of card tables at which players ar e
site big with cards and poker chips on th e
table . Rex v . Cessarsby (1.902), 1.5 Alta .
L .R . dtil followed . Rex v . Pioci;ox .

	

309

7.—hridertce—Identification.—,hewin g
piadeiarehhs of suspected person to identify-
ng ies.ees—1dm.issibility—Charge—Ade-

quo(v .1 The accused who was suspecte d
with others of participation in a bank rob-
bery in Nanainxr was arrested on suspicion.
by the police authorities in Seattle, Wash -

((on, -

	

of 1 . , i/s•

	

r Cci
Un

	

peed by a pri ;i lne r
a harae of false

mind that the state of hi s
ome worse since his convi i

more properly be the subjec t
i, .~. on an application for t -

the Crown, which is in a muc h
lion than the t'Purt of _ll pi ai l

and entertain current report s
officials who have had the col i
observation since imprisonment and ca n
speak authoritatively upon his condition .
REX V . ZlivautRMAx .

	

-

	

-

	

- 277

9.	 Habeas corpus—Application for-
t.rounds must be set out .' The ground s
upon which an application for a. writ o f
habeas corpus is founded roust be stated i n
definite terms either in the notice or in th e
affidavit in support. REX V . LEE. - 397

rare hi s
ithe
11Ihad

lould
-Merit -

pos h
r

	

f

' ('eive
proper
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CRIMINAL LAW—Continued .

	

10.	 Intcrd i [ l ed person—Liquor in her
possession — Coe, n iion — Appeal — Order

	

made v

	

. .1	 of excessive drinkin g
—Vu1lily—iL .h .('_ 19 22 . Cap . 146, See. 66 ,
Subset' . [ I an ./ (') .] A chief of police
having 1 .1 in iau-ly made an interdiction
order n_ain- ; the accused laid an informa-
tion e ei lost her for having liquor in her
dwellin g-house being an interdicted person .
Upon conviction an appeal was taken to the
County Court judge who found that th e
interdiction order was made without any
evidence of excessive drinking but as the
order was made it had to stand and he was
forced to dismiss the appeal . Held, o n
appeal, reversing the decision of TnoMrsoN,
Co. J . (MARTIN and MACDONALD, JJ .A . dis-
senting), that the requirements of sectio n
66 of the Government Liquor Act ar e
obligatory and as the chief of police admitted
there was no evidence of excessive drinking
by the accused the interdiction order was
made without jurisdiction . The Court was
not bound by the order and the convictio n
should be set aside . REx v . GRANT . 42 3

a, of-
l "e-

oi r . .r . . .arubl e
14 . ; . e .'c. 91 . ]
t Liquor Act

7 prosecution for
:tor, the onus o f

proving his innocence where there is evidenc e
of po esession, but the rule laid down in Rex
v. r . arna (19141, 84 L .J., I .B. 396 never-
tl .le>s , l .plies and he is entitled to the

i any reasonable doubt as to hi s
REx V. PritRl .

	

-

	

-

	

289

12 .	 i. •

	

arne,

	

i i
User of store

	

l , •l ., .p—Jf, i 1 ;, . .r

	

races
11",[.e;—[o—l: r,, : . . . I1, l ,eal —

C' ,i, ; inul Code, .es.a, 235(2 )
and ;)i'6 .] On api e,.l from the conviction o f
an accused as keeper of a eonruron betting -
house, the question for the Court is whether
in its opinion there was evidence before th e
magistrate which would justify hint in
drawin_ the inferences of fact that he ha s
drawn, and if there is such evidence the
convict i . .n siefuld I

	

upheld (McPusLEii s ,
J .A . di--r[u

	

_ . belle( of opinion that con-
viction unthanenaLiul .on the evidence
adduced) . REX V . NUrTrt .

	

-

	

-

	

248

13.—Murder—Blood on carpet and
hate/ .( (—Bloodhound 1.'sed to trail niur-
der. .—Kridence of their actions—Admissi-
b i 1 i ( a— Veto trial ./ On a trial for murder ,
evidence was allowed to be submitted that

CRIMINAL LAW—Continued.

two bloodhounds, trained to folloe th e
tracks of human beings, were on the day
following the homicide put onwh :r( ul .l ..';u,e d
to be the tracks of the guilty party and
followed them to the house of the accused' s
brother where the accused was sheen to
have been on the previous evening. Held,
on appeal (MARTIN and GALLIIIER . JJ.A.
dissenting), that evidence of the action of
bloodhounds was inadmissible and the
accused was entitled to a new trial . Per
MACDONALD, C .J .A . : The use of such dog s
may he of assistance to the police to give
them the cue to the identity of the offender,
which, if obtained may be followed up by
conventional proof of guilt, but evidence o f
the actions of the dogs themselves should
find no place in a Court of law . REx v .
WHITE .	 43

14. --c' . Aol law — Murder—Con rie-
tion—A11 .ii••rnon for traverse of trial—
Materi .rl

	

rrr .,,s . • .t .n ., ilable—Credibilit y
of

	

„l

	

1:° . i,lerr-s in rebuttal
ou:uL i .r—Corroboratio n

I,,i .rt trrnl—Criminal Code,
nocit it . (,N-1 901 .1 Baker and Sowas h
were convict . .1 ot i Ie murder of the captain
of the hoot lied ] 1 . containing a cargo of
liquor for illegal transportation into th e
United States . 'they, with two accomplices,
left Victoria for Sidney Island on a boat
called the Denman II . for the purpose of
taking from the Beryl G . her stock of liquor.
According to the story of Sowash and on e
accomplice tone Sta rn skins) after seizure
oft Beryl G.

	

t . .wed by the Den-
man IT . to deep u n t , . . h . re the hodi .-- o f
the ' 1 ' [in

	

and i[is

	

G .<re

	

,, l

I' I

	

a pair ot l, .u[di- an (
tom the b. . , anchor of i L . ' Beryl G. a n ' l
thre .. n '' .rhoard. The .,cidence din

that It rk . r had bought a yacht ma Ts

	

)
With Whir

	

trot and surroun l"d with ''o 1., 1
braid le ' tit . himself the a p p. trance or a
revenur'

	

.e e•r tied ti is

	

l[ with two
[e hrevolt - r-. . .

	

;Ile . and ,

	

blight he
on_ld rnr I,,,e t .l the Denman It . The case

for t loo t rott n ,s .liselosr-•l by the evidence
was that in emu .. r i wit It tl .e others, Baker
attacked the men .~i the If, rvl ti. under the
pretence that tier iv, le rrnr . -uue officers, h e
bein g disgui- .[ .l a- : .tier-nil, and the party
Twine (' .hipped eith iitt displaying arms
and such articles

	

officers might be
to use in dealing with

pox, -sion of contraband liquor .
evid.-nee on his own behalf Bak e
had not used a revolver for a number o f
years, that he had never owned handcuff s
and that he had never used a flashlight .

11.	 L ./nuieatin g
Charge dish .

Aceuscd tel ; i7 -

dou b t—P .: .B. r
Section 91 of
casts on th e
the unlawful sate

those i n
x.77 <rlving
swore he
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Evidence was adduced by the Crown in
rebuttal that Baker on one occasion recently
and on another about three years previously ,
had employed similar equipment and th e
same ruse for the l,urio of deceiving an d

~~lti~nf of rumrunner-
of their stock o f

appeal ., affirming ti -
J . ( 1IcP t .iars . J .A.
evil p ea ]e properl y

ad i~H

	

tie fz~l uv ,,f the
apr, lh i•! ~ < ia

	

u~~ r~ ;< on the Iirect issue ,
moo

		

put it to the jury
e LI -ire atlecting the eredi l)ilii

of

	

,ellit. On the trial counsel f,, .

ac,m

	

loved for a postponement of th e
trial

	

the ground that Morris (one of Co)
four accomplice s ) was

	

a

	

;try and
material witness on their lmhaa

	

!tat Morri s
was uliier order for ,

	

-,, .i i, ;n Ir thi s
eomrirr from the State , .;f \\ :

	

t Htcin, but
h,u ', from said order a C the appea l
was t1m , 1 pending . The motion was denied .
Held, on appeal (MCPHILLIPs, J .A. dissent-
ing), that a postpoii, feent would involve a
delay of the trial ani in icw of the genera
circumstances it

	

he said that
there was laek of hi support the
denial of the motion . Bo/cif ill t . The Hint)
(1914), 49 S .C .R . 5°7 f . 1 wed. A motion by
counsel for Sowash fora separate trial wa s
refii-o-d . Held, on appeal (MCPIIILLIPs, J .A .
,lis-.,'m liar), th

	

was no warrant fo r
the Married judge below ,lid no t

exercise a. proper discretion on t n

	

;e i crud
before him . alore, ci,r accused v

	

n o
way prejudiced by e joint trial . i s x V .
RAKER . Rex V . SOW). sir ,

	

-

	

-

	

-

	

1

	

15 .—flea of ,-1ril,

	

C'an iet ;mn

	

I ptacn l

—i;,c- nd that moo

	

75d not mot, , .

no( at

	

of (grooms f

	

,,lee of.

	

.
1 i

	

,l

	

i?,ft,I3 .C . tf+'1, Cap . 146
. 77. :,

	

a

	

sensed
-el linghaving is en c~,ni let, ff on a charg er

beer under section 53 of the iocernmen t
Liquor .Amt to which she pleaded ; uilty ,
appealed to the County Court on the groun d
that she did not understand the nature of
the charge to which she pleaded guilty an d
was induced to plead guilty in ignorance .
The County Court judge refused to allow
the accused to submit evidence to displac e
the plea of guilty and dismissed the appeal .
Held, on appeal, GAr.IaIIEa, J.A. dissenting,
that as the appeal to the County Court wa s
brought under the statute expres sly "to
retry the eas e , fe Horn and the ,niiv war
to "hear and determine" the qu sllea o f
jurisdiction was "to take all Ca , i ;~~-1- and
circumstances into account" the evidence

CRIMINAL LAW—Co , ,

should not have been excluded and there
should be an order remi ling the case to th e
Count' Court for trial . 1tEX V . OLNEY .

329

fast-aneinacornpY"
profit s

itch use?'

by a jury ne-i

	

iuici, d . II at,ni appeal ,
reversing the 1••,- i

	

of .\!DONALD, J .
uf-sentin<g), tInt the evi-

denc , di .-L - I Unit M . n sine a complet e
hive-

	

Ids own

	

ono :Ind v
r,

	

in future pr
Ile knew

	

for

	

,, 1
af the Federal truck s

~~---sal liability and not the cont -
l,nr,'s

	

i .-Huai debts did not e sscrl .
$I .S00 . p l;- ei trse to the jury did not
touch upon Inc ' favourable to II on th e
question of t1~~i c 1pana s profits . nor was
the jury nug,n•nl

	

t hat, a L :n-1 found out
from the in.fno,0 m' .e I

	

sl v roto r
Compa,n - Lin ii

	

heiore th,- <a'e of
was con

	

the debt wl the I ' e-lend
Mot,n

	

- u,y Limited was a pm-zona l
debt of II . - -

	

MI. not one of the company's .
The pr n -cu t i",r has the ear-marks of an
attempt 1 ' , the criminal Counts for the
collection. of debts or punishment of a
defaulting d(-l nior and it should never have
been connner	 t . The oinviction should be
set aside. I ; x v . Tooex .foc .

	

-

	

344

17.--1. „hrniitl fv,, .s :,—s/ s of opiunt —
S'uninaary conviction—Habeas eorpus—Cer -

nt—,jury—(

	

as to oti S (-

	

of, )

	

H . owned 1

	

shires in

	

company z

	

'hued four

	

M t-0 of the trucks

	

`.Crple Lea f

	

t i gles) were not

	

said fix

	

uh a h,tlanl, , on

	

e e m
urd the other two

	

1 ..tits

el

	

oy 13_ . and part y dlv

	

for .

	

dance of about

	

owir; " r
he cave his pens-soil ll -a note ,

It u

	

him to fig, o<utpai ~
ad_ , i -,

	

for n purchase r
in the c

	

<any and 1 _.
tioti-- a5rM hint r .td ] .1',
shares. After carrying on
a short time M. brought c
of the sale of shares in the co n
earouiel of misrepresmdal.ion

judgment .

	

at
of

	

large of fi -- (

	

aid

	

1iii<t ii . on the . griem'~

	

s

	

I~' had
indru e AI, to purchase

	

that the
eeili

	

of the business .
month and that the coinl .
did not exceed tl J0 . lie we- found guilty

1
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CRIMINAL LAW—Corr r nure7 ,

tiorari—Warrant of cop e, ~l,h-~~+

	

/)n,issi.on
of word "forfei.t"— " . fj
Can. (Slats . 1923, Cap .

	

(Tel :

Sec . 1124 .1 In aecus, having con j
vieted for I ang in unla .vvfnl posse->ion e~f
opium, applied for this discharge on IT T
corpus on tie ,-ound that the word "forte t .
was omi) , I in n the warrant of eonunit-
ment . The CLanvn obtained certiorari and
the convicts n and depositions were brought
in . Held, that as the word appeared in th e
conviction itself there was substantial com-
pliance wit r the provisions of the Code .
The omission of I_e• word from the warrant
should be n c_r.ni, 1 he a technicality as the
word "rely - ee la used in a. conviction
nece ssaril I

	

.~.n i ee s the

	

of forfeiture
of money w, the eciderreee

	

lec1r1 that th e
ma r i- I I

	

come tea

	

e, 110111 si1 n .
IIEx v . I ING Ho p .

	

158

CROWN LANDS .
See APPEAL .

CUSTOMS--8'rluLgl i
Sep• e lIIII v e

	

1,A t

in Q- .]

	

Lie

DAMAGES—Continued.

jury's findings . Held, on appeal, reversing
the decision of MACDONALD, J . (MACDONALD ,
(TJ .A . concluding that he would dismiss the
action) that the jury's answers to questions
failed to make their meaning clear an d
here should be a new trial . MCFETIUDGE V .

( ' I 11 I iN PACIFIC RAILWAY COMPANY AN D
s INTERNATIONAL RAILWAY Coar -

Pn Y .

	

38 7

4 .

	

1.

	

194
F $

.	 1fier/at he .

	

224
See Co\IPA N

DEBT—P", lr~+sb ;lr—Release to one co-
debtor—D, ..T I , of release (mean-Tic" e7. br7
lettr r,e

	

.! ions Effect w r' i
An a tiei1 a,is hren, •ht against 1t. ,e .~I . li .
carrying on business under the film nunre of
The his,lerrnan' ,- 1 loolroom for ' for
goods sold and delivered . M. then I ploache d
the plaintiff with a view to He tlhg ;Il e
claim as against him and the nlainti n
consider, (iein of M. paying $155 on :eccoun t
of the debt executed an unconditional re l eas e
le I\1 . umTe r se:L1 . The plaintiff's solicitor ,

1 Lin e . ,L r be release with a letter to
that "The under -

ihat we discontinu e
our

	

t I . and amend our plaint
1 ill owing on this account

nil on against F." The plaintiff
judgment for the balance agains t

1 . ire appeal, affirming the decision
. Co . J ., that the solicitor lnow-
tas in the pl .,intin'a mind wit h

to the relea se

	

the lette r
hying it in r

	

ue

	

thex,ith ,
nid be eoieSi

106

-211

tle 1)11Ii flee
t,o4I:PA .N Y

DEBTOR AND CREDITOR —

The t o
bn-in< -

Auld

	

n t
i11iO .' .l.L H

have , „f led the ae'~ 11

	

Judg-
itl

	

u the
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DEBTOR AND CREDITOR—Continued.

by letter that they were still holding hi s
guarantee for $500, and that they would b e
obliged for payment . The payments mad e
on account by the son covered the cost of
all supplies up to the 1st of July and when
action was commenced there was due on th e
account $630 .11 . The action was dismissed .
field, on appeal, reversing the decision o f
LAMPMAN, Co. J . (_MCPHILLll'S, J.A . dis-
senting), that the rule in Clayton's Case
(1816), I Alen 572, that where debits and .
credits are entered in a continuous accoun t
and neither party has made an express
appropriation the payments made should b e
appropriated. to the older debts, does no t
apply as the plaintiffs' letter of the 20th o f
Deceml,<-r e : ;- in itself an express appro-
priation niad at a, time when it was open
to the plai ttifls to do so, and they were
entitled to recover on the guarantee. SCOTT
& PEDEN V. ELLmTT . -

	

- 143

DECEIT .

	

-
See INFANT .

453

DECREE—Registration.
See LAND TITLES .

-

	

- - 324

DEPORTATION--Order for .

	

-
See IMMIGRATION.

	

2 .
227

2.---IEarrant .

	

- - 318
See IMMIGRATION . 3 .

DIRECTORS—Whether properly consti -
tuted .

	

-

	

-

	

-

	

-

	

550
See COMPANY LAW .

DISBURSEMENTS AND EARNING POLICY.
235, 539

See INSURANCE, MARINE .

DISCLOSURE—Lapse of time.

	

188
See VENDOR AND PURCHASER .

DISORDERLY HOUSE. - -

	

309
See CRIMINAL Lxw . 6 .

ELECTION—Voters' lists .

	

-

	

-

	

28
See CnCRCu UNION .

ENGLISH CRIMINAL DECISIONS—Com-
ments on value of. - - 27 7
See CRIMINAI . LAW . 8 .

ESTOPPEL .

	

-

	

-

	

-

	

275
See CRIMINAI. LAW . 3 .

EVIDENCE. 289, 248, 329, 235, 539
Sec CRIMINAL LAw . 11, 12, 15 .

INStRAN( E, MARINE .

EVIDENCE—Continued.

2.	 Action of bloodhounds—Admissi -
bility—New trial .

	

-

	

-

	

-

	

-

	

43
See CRIMINAL LAW . 13 .

3.	 Application to admit further . 106
See APPEAL . 7 .

4.Corroboration .
See CASE STATED .

Credit) /ltof .
Se, (cl .il

	

\I,

	

v .

	

14.

6.-

	

Cain .
See CIU w .i NA . L i

7.	 Identification .

	

-
S, e tlaIairxx LAw .

8.— I/,~~,rdal in previous civil proceed-
ing e// - r .,l

	

-

	

-

	

-

	

-

	

305
ASr , '3 CRIMIa\L LAW. 4 .

9 .

	

Of re-it ,c, ,
See IN/-CIt .\\ E, EIRE .

10.--S,rdi, i

	

of .

	

-

	

-

	

158
See CR13I7 xAI . LAW . 17 .

EXCHEQUER COURT IN ADMIRALTY—
Jurisdiction. - 439, 434
See ADMIRALTY LAW. 1, 2 .

FIRE .	 202
See INS1 RANCE, EIRE .

2 .-	 Allowe d llowed to spread .

	

-

	

-

	

194
~l RESPA SS .

3 .	 	 of—Loggin g
in tie,'

	

-1 use of spikes

	

ail of
tree jael

	

of brush—;A

	

' . )
The deb . , :, in order mov e
logs from w i - : they fell to a railway . ran
a traveller on a skyline cable that stretche d
between two spar trees about 1,120 fee t
apart . The cable wit s fixed on No. 1 spa r
tree and at No. 2 si cn r tree was held i n
place by two spikes et r which it ran con-
tinuing to a sunup -mom distance beyon d
where it was tied . 1V den extra weight was
put on the traveller I e cable slipped back
and forward on the spikes at spar tree No .
2 causing friction that gradually wore the
cable at that point where it eventually
broke, the loose end winding around guy
ropes that supported sped. i ree No. 2 . This
generated sparks that fell in the brush
below and started : I fi r e . Owing to the
extreme hest and dry P e i,er at the time
the fire emi ,ed in - iI

	

the efforts of th e
defeatii - employ,,, .e put it out, and
eventually re,leh,-d Ila , ]dnintiff's farm . An
action for d .eui .iges was sustained . Held, o n

86

1

309

353

202
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FIRE—Con t in ned .

appeal, reversing the decision of MORRISON ,
J . (MACDONALD, C .J.A . :ind MCPnILLiPS ,
J .A. dissenting), that the fact that they
did not use a tree-jack in<i ^a d of spikes t o
hold the cable in place on spar tree No . 2
did not render the system one which was
not reasonably safe and proper ; that th e
fact that defendant had not cleared away
the brush around the spar trees did no t
amount to negligence and the 'fact that dur-
ing a spell of hot, weather and high winds
the humidity reaching as low as 47 does no t
reader the Ir. uting and handling of logs
neglihiri ;rirr if adequate fire fighting
equiunu , nt uul men are available . [Affirme d
by Supreme Court of Canada .] IIIGGIN S
AND CIIA.N SING V . COMOx LOGGING ('oaL-
PANY.	 525

FIRE INSURANCE.

	

-

	

-

	

-
See under INSURANCE, FIRE .

FIRE-TRUCK—Collision with automobile —
Inevitable accident. - 266
See NEGLIGENCE. 3 .

FORECLOSURE. - -
SCR MORTGAGE .

FOREIGN EXECUTORS . -
SRC ADMINISTRATION .

GAMING.	 309
See CRIMIN I. LAw. 6.

GAMING HOUSE .

	

- - -

	

248
See (t .IMINA.I, LAW. 12 .

GUARANTEE. . -

	

-

	

-

	

-

	

143
Fee DEBTOR AND CREDITOR .

HABEAS CORPUS. - 158. 227, 31 8
See CRIMINAL LAW .

IMMIGRATION . 2, 3 .

	

2. 	 Jurisdiction .

	

-

	

-

	

-

	

275

	

See CRIMINAL

	

V 3 .

	

3.	 Appliea/ion for—Grounds must b e
set out .	 39 7

Sec CRIMINAL LAW . 9 .

HUSBAND AND WIFE—Ha ftb on d ' s will

Substantiai/ , r no provision „

	

fife's inain-
tenana n

	

w t,7'or's Far (In .11 ii (, n,r ree .te t
—,l /,,,lie ,7t i,,,,

	

„ler—Ur[it r vi, fiery whol e
/„t, of or r $8,000 to 1 ) , —Appeal —

6',s .l,O . 1' 1 ”, Cap . 256, Si es . 3 end 5.] A
hu>liaud's estate at the time of his death
was t glued at slightly over $$,000. By hi s
last will he left his wife $10 and his house-
hold furniture valued at about $250 . The

1 HUSBAND AND WIFE—Continued.

balance of the estate he left to a nephew .
Upon the application of the widow for relief
under the T e stator's Family Maintenanc e
Act it was held that she was entitled to
the whole .o -tnfi' . Ten witnes s es gave evi-
dence when the petition was heard, bu t
there being no stenographer present th e
evidence was not taken down . Held, o n
appeal, affirming the decision of llni ;i ;isoN,
J. ( .IIACDONVLD, C.J .A . arid y1 .v( DONALD .
J .A . dissenting), that sections 3 and 5 of
the Act recite that the Court ninv in its
discretion make such adequate, just an d
equitable provision for the family of th e
testator as the Court in the circumstance s
shall think just and it may consist o f
lump sum or periodical payments . The onl y
way that the order can be set aside is t o
say that the circumstances which were
before the Court would not warrant th e
order . As the evidence is not before thi s
Court it cannot review the decision belo w
and the appeal must he dismissed . BRIGIHTE N
v . SMITH .	 518

IDENTIFICATION—Evidence.

	

- 353
See CRIMINAL LA\v . i .

IMMIGRATION—Ch ira0rnan unlitf7777+r i v

c anada—0rdrr f„ .

	

,rortation by coil 7ro 7 7

7orari—Crm

	

ei s . 1923, Cop. 38 ,
. 10(2),

	

.,t .] An order fin• th e
iortation of her r,r-iiondirnt was made b y
controller of l hi I l -, immigration unde r

section 26 of The Chines Tunnigration Act ,
1923 . On certiorari, t i~ respondent claim-
ing Iii was born in I amid :a the order fo r
deporiation was set -inn .

	

,

	

on appeal ,
torder

	

iin :omi,.t, J., that th e
r deportation . r7 -torud as it had

made with juri odici i rrn and none of th e
as of justice had been violated .

Iii 7d, further, that certiorari in general lie s
with respect to an order for deportation
made under section 26, and section 3S is n o
bar to its application when such orders are
made without or in rrtiirrss of jurisdiction
or in violation of the r--entials of justice.
Section 10(2) of The Chinese Immigration
Act, 1923, has no application to deportation
proceedings under section 26 . In re Low
HONG IIING .	 295

2 .r	 Chinese u-on e -n c
Canada—Controller—i/1711ivy—Jur% oi i
—Order for dcportatioi,— /,p, „l—Babr,cs
corpus .] Where a persiin of Chinese origin
applies for entry into Canada the authority
of the official dealing with the question o f
immigration is absolute, subject to appea l
under the Acts controlling immigration .

- 287

240
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IMMIGRATION—C' ep ) r i a ,, r7 .

The Court has no right to interfere with th e
acts of immigration oflici ds refusing admis -
sion to Chinese who have not yet acquire d
a domicil in Canada. . In re CHINESE IMMI-
ORATION ACT AND l ;,i-ao SUE RING . 22 7

3. —Deporiv'i

	

o,-1 tint —Omission

of date of let:—I.—llubeas corpus —
Cara . Stmts . 1923, (-r ; . " . ] An application
on the return of an rl<-~ -nisi for habea s

co, pars to release aeeus, :l on the ground tha t
in the recital in the arichi .al warrant o f
deportation the figures "1923" V /0 omitted
from the citation of `'TI i i ilium and Nar-
cotic Drug Act 1923,"

	

Held ,
on appeal, affirming the o d r

	

1 I ezers )N ,
J . that the omission does not ins LI :,

	

ta e
warrant . Rea; v . (/an (1925), .>G 1~ .1 . 1.25
approved . REX V . <1UNOO LEE .

	

-

	

31S

IMPERIAL LEGISLATON—Effect of . 439
See AnMii :AItY

INCOME .

	

-

	

-
See TAXATION. I .

INCOME TAX. -
See TAXATION .

INDEMNITY .
See PR 1e i It E. S .

INFANT—Continued .

bogus transaction and notwithstanding hi s
being a minor was liable in damages for the
amount paid by the plaintiff to M. for the
assignment of the spurious documents .

CONTINENTAL GUARANTY CORPORATION OF
CANADA LIMITED C. MARK.

	

-

	

453

INSURANCE AGENTS—Company acting as .
514

See TAXATION. 2 .

INSURANCE, BURGLARY—Polic y
burglary from safe or vault—Sa j
vault—Vault boo-n7a,7(t7-r7,--i/onet) /t .

inside vault Ih n '

	

o/

	

safe —C) a

	

t o
ices -mr.I The plaini iT held P IU poiich)s of
insun,l ee against bin lay in the dehtdan t

., in . It had a safe inside a vault on
The vault .was bu larized but

the

	

':, I although inside the vault
rot in

	

as the safe Mould no t
Iced all the

	

on hand a.that time .
TIC iii ;urin

	

ci

	

in the p)lieies con-
, .i . the oure?s

	

ir e
vault

	

in

	

hde ."
that the doctrine

	

rba
aeept

	

,r -

	

be applied and I

	

shoul d
the plaintiff . U OoD'\ - P, ' s

"T_1TES FIDELITY AND Ctto
- 450

130

514

99

INEVITABLE ACCIDENT. - - 2Ei6
Sce NEGI.IOI:NCE . 3 .

INSURANCE, FIRE—I.' ,
Amoun t

B ~
INFANT — Tort Liabilit71—Dece 4

of motol- ,
;,rcrintif ;t . ]

c,

n Y
,y .vii), J -

on h i = or
alr wring upon

Cornpait he )
fade a

it the follow h
}' . That night the
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INSURANCE, FIRE—Continued .

National Canners Limited was destroyed b y

fire . It appeared that in the face of th e
correspondence between the plaintiff Com-
pany and defendant Company that ter-
minated on the 23rd of July the manager of
the plaintiff Company's main agents in Vic-
toria instructed his clerk that in case of
further insurance for the National Canners
Limited, the first $15,000 should be rein-
sured in the British Traders Insurance
Company, and the next $5,000 in the Pacific
Coast Fire Insurance Company, and the
main agents were empowered to issue
policies on behalf of the British. Trader s
Company . Th policies were duly issued b y
the agents in the no	 of the British
Traders Insurance Company and on th e
Pacific Coast Company . In an actin() n )
recover $12,812 .87 from the British Tra,lers
Company on it' policy - ' i H :—1Li f! .

the facts_ that the (1,,

	

('~m ; lny ~~ .

liable.

	

(

	

i IMPANY Qt's
AMERICA AS

	

I \ ST'', : L': E

(mojAN Y, L l ,TED .

	

-

	

-

	

-

	

202

INSURANCE, MARINE — Tug-boo f — Time
pol len . and disbursements and ei,;t r pciidy

—GO etruetive total loss— -

	

, l,o )) -;,t—Acceptance of by un ombein s—
I

	

~ .1

	

In marine Inslir in,m 1 iA I -

~i .i, , although insisting that they will

not . riielit a preferred abandonment, wil l
nevertheless be held to have accepted (a) i f
they do any act that alter, the rights, th e
con , Iitimi - :uid the 1 :iere- -

	

) h ) owner
and If)) if they do s o ar ,, Mich can onl y
fin

	

, ,i nu~l~ r

INTERDICTION .

	

-

	

-

	

423
See CRIMlNai. LAW. 10,

INTEREST Agreement to pay increased
rate in consideration of forbearance
to sue .

	

-

	

-

	

-

	

-

	

287
S00 .. loamAGE .

INTERLOCUTORY JUDGMENT . 241
c'e PRxe 1(1 ' . 1 .

INTERROGATORIES .

	

-

	

-

	

207
1_vw.

2.—

	

-

	

-

	

-

	

398

JOINT TRIAL .

	

-

	

-

	

1
See CRIMINAL Law. 14 .

JUDGE—In Chambers .

	

-

	

-

	

313
See SUCCESSION DUTY ACT .

JUDGMENT—Court of Appeal . - 99
See PRACTICE. S .

2.	 Judicial Committee of Privy Coun -
cil—Assessment of damages—Order refer-
ring back to jury to reassess—Construction
of order as to composition of jury—R .S .B .C.
1924, Cap . 123 .1 In an action for maliciou s

prosecution tL t plaintiff claimed $49 0
special damages and $5,000 general damages .

''a ju ry 6 i

	

in a verdict for $490
l l :!

	

_

	

mit $10,000 general dam -
t

	

Appeal ordered a ne w
'me Court of Canada ordered

trial be limited to the assess-
ment of

	

damages . On appeal to the
Jndi el I

	

ttee of the Privy Council i t
was ord('u' I. that the judgment of the
Supreme urt be varied, in that the case
be "referred back to the jury in the Supreme
Court of British Columbia to reassess the
damages generally ." An applii ation for an
order that tie- jury to he sun n n merl for th e
purpose of ri +-

	

-irI J Ili() 0:(t(s .' pursuan t
to the order e f al~~ Jiriiicizii iii .oiittee of
the Privy Council, do consist of the sam e
indi. idnehs as constituted the jury on th e
trial 1,i'

	

ction, was dismissed . Held, on
; the order of McDoNALD,

f . M l'iui rn-, J .A. dissenting), that th e
i ; n C Judicial Committee of th e

should not be construed a s
1 .e jury evhieh first tried the

i . .r_,d should be recalled
a. construction

. jurisprudence

	

Act .

	

LEw v .
81

JUDICIAL COMMITTEE OF PRIVY
COUNCIL.	 81

rr JCin 1ENT . 2 .

JUVENILE DELINQUENCY Cmtr l
--Getvietion .

	

-

	

-

	

275
( I :LMINAr, Law . 3 .

position of.

	

-

	

-

	

81
IUmI RENT .

344

387

- 235, 539

INTESTATE heal and personal property
within Province. - - 41
See ADMIN .a'rioN . 2 .

LAND—H ilc
\- EN lIOR ANn PURCHASER .

188
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LAND TITLES —Agreement for sale—Pre-
vious deliver,/ of certificate of title b y
vendor to a o o/A' , — \ on-registration b y
either party—l',rro,,t of full purchas e
price—Action fee specific performance—
Decre e—ie r/i.<<r reh e„r, irre/l without certi-
ficate of /1/h— Weal vr„d,r section 230 o f
Land 1fc,ristry Aet—ti .,C .B .C . 1924, Cap.
127 .1 M. & P . purchased lands under agree-
ment for sale in 1921, went into possession ,
and paid taxes . In August, 1925, they
learned for the first time that two week s
before the date of their agreement for sal e
the vendor deposited the certificate of titl e
of said lands with T. as security for a loan
of $390 and delivered him a conveyance o f
the 1, n 11 I- . Up to this time neither party
had I _istered their respective interests in
the holds . On the 4th of November, 1925,
M. & P. lodged a caveat in the Land Regis -
try oliic~ and on the 29th of December fol-
lowing having paid for the property in ful l
they brought action for specific performanc e
against the vendor and a lis pendens . Cer-
tificate of lis pendens was then filed in the
Registry office and upon a decree for specifi c
performance being granted they applied to
register the decree but it was refused by the
reigstrar of titles on account of the non-
production of the certificate of title . M . &
P. then appealed to a judge in Chamber s
under section 230 of the Land Registry Act .
Held, that M. & P. are entitled to registra-
tion of the decree notwithstanding the non -
production of the certificate of title . In re
LAND REGISTRY ACT . MORRISON & POLLAR D
v . TAYLOR.

	

-

	

-

	

324

LETTERS OF ADMINISTRATION . 240
See ADMINISTRATION . 1 .

LIBEL—Action for .

	

-

	

-

	

-

	

464
See TRIAL .

LICENCE.

	

	 407
See REAL ESTATE .

LIEN—Assignment—Proof of .

	

- 41 8
See WOODMAN ' S LIEN .

LIEN FOR WAGES. - -

	

24
See ADMIRALTY LAW . 5 .

LIQUIDATOR .

	

-

	

- 373
See \VINDING-UP.

LIQUOR—Found in ship's cabin . - 211
See CRIMINAL LAW . 5 .

2.--Intoxicating—Sale of. - 289
See CRIMINAL LAW. 11 .

MANDAMUS —Order absolute. -

	

106
See APPEAL . 7 .

MARINE INSURANCE .

	

-

	

-
Fee under INSURANCE, MARINE .

MARRIAGE—Breach of promise .

	

71
See CoN lRACT . 4 .

MINERAL LANDS —Situate under sea—
Charge on ob1ai,rg (' gown grant—Land no t
alienated or 7ew,- ,Fats . 1903-4, Cap .
37, Sec . 4 ; 19l5, imp . 33, Sec . 1 .] A sup -
pliant, having paid $10 per acre upon
obtaining Crowe grants to coal rights i n
lands under the sea, his petition of right for
a refund of $5 per acre was refused as th e
sur face of the lands in question had not
been leased or alienated to any person .
KETCHEN V . Tn KING. -

	

- - 479

MISREPRESENTATION. - - 344
See CRIMINAL LAW . 16 .

MORTGAGE—Interest—Agreement to pay
increased rate in consideration of forbear-
ance to sue—Foreclosure—b,terest paid t o
certain date under oral arrn,,vm e at—Inter-
est for balance of period ce/a asked for o f
rate originally fixed—i .r/,to ; of vet-ba t
arrangement .] A moll,1g. provided for
payment of interest at 6 per cent . per
annum, subsequently the parties entere d
into a verbal agreement that after maturity
the rate should be 8 per cent . until 1918
and 7 per cent. after that in consideratio n
for which the mortgagee agreed that th e
principal moneys should not be called in .
Interest was paid on this basis until 1 9
31st of October, 1924 . The mortgagee s, ~ . -
foreclosure and asks that the account be
taken on the basis that interest was paid u p
to the 31st of October, 1924, and that the
account be taken for the subsequent perio d
at 6 per cent. The defendant contends th e
whole account should be gone into and Om t
the verbal agreement for a higher 19(e o f
interest than that specified in the wor t
is void under section 4 of the Statute o f
Frauds . Held, that it is not sought here 1 0

charge the lands with the higher rate o f
interest but that the charge should be
enforced on the basis that the rate of inter-
est chargeable is 6 per cent ., so that in tak-
ing accounts the interest should be trealw t
as paid up to the 31st of October, 192-1 .
Standard Trusts Co . v . Hurst (1914), 2 4
Man. L .R . 185 applied . ROBERT PORTER &
SONS LIMITED V . MACKENZIE .

	

-

	

28 7

MORTGAGOR AND MORTGAGEE. 99
See PRACTICE. 8 .
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MOTOR-CAR—Sale on instalment plan—
Return of car after part payment to loca l
manager of vendors—Sale by local manager
—Agency .] The local manager of a branch
garage of the defendant Company sold a ca r
to II . on the instalment plan . When $38 4
was still due, II . left the car with said loca l
manager to be disposed of at best possibl e
price . Shortly after awl when one of IL' s
instalments was ov, idue . the local manager
sold the car to R . for .a .A and absconded
with this money . The defendant Compan y
then seized the car to a, n er the balance due
from H. R. obtained judgment for th e
return of the car and damages . Held, on
appeal, affirming the decision of BARKER ,

Co . J . (MARTIN, J .A . dissenting), that the
evidence supported the view of the tria l
judge that the local manager was acting fo r
his employers in selling the car to R . and
the appeal should be dismissed. RooERs v.
NANAIaIO MOTORS LIMPTED. -

	

- 326

MUNICIPAL LAW—Contract—Cosh, !oo t
_Supj iy of electricity to mRatell,al, I a
Erec/ha, of poles and right of way throaa h
mrniiw7a—By-law—Submission to elec-
tors .] the defendant Company entered int o
a contract with the plaintiff Municipalit y
for the supply of electricity and in pursu-
ance thereof a by-law was p,-h ,, 1 by th e
Municipality conferring up~in he ( o mpan y
the right to sell electricity within the _Muni-
cipality ; the right to erect steel tower s
along Dewdney Road and to string wires
thereon for transmitting electricity throug h
and beyond the Municipality ; and the right
to erect poles and string wires within th e
Municipality for the purpose of providing
electricity within the Municipality. The
Company proposed to erect a line of pole s
in duplication of the steel towers along
Dewdney Road for transmission of elec-
tricity through and beyond the Municipality
and the Board of Works of the Municipality
charged with the duty of approval and
supervision approved of the location of th e
new line and the Company proceeded with
the erection of the poles pending the sub -
mission of a new by-law to the elector s
granting leave to erect the new line, bu t
the by-law failed 1 0 'I he Company
then refused to make c, rtain electrical con-
nections between inhabil .1nm of the Munici-
pality and its main lines . The Municipality
obtained judgment in an action for removal
of the new poles on Dewdney Road and fo r
a declaration that the Company is bound t o
make the necessary connections between the
power lines and the inhabitants . Held, on
appeal, affirming the decision of MACDONALD ,

J ., that the contract properly construed di d
not permit the erection of the duplicate line

MUNICIPAL LAW—Continued .

of poles on Dewdney Road and the second
by-law having been rejected by the electors
the poles should be removed . A clause o f
the contract required that the Company
should make the necessary connection
between the customer's installation and th e
Company's power line provided such instal-
lation were located within half a mile o f
the power line . Held, that the distance i s
to be measured in a straight line and no t
along the hig hways . CORPORATION OF TII E
DISTRICT OF MAPLE RIDGE V . WESTER N
POWER COMPANY OF CANADA, LIMITED .

-
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MURDER .
See CRIMINAL. LAw . 13 .

	

2 .	 Conviction .
See CRIMIN aA I.Aw . 14.

NEGLIGENCE .

	

-

	

-
See DAMAGES. 3 .

2.--Automobile—Injury to pedestria n
—\ ,ugli ,gence of driver—Failure to look

e

	

,,7—Agony of collision—Con-
triLN/,,r!7 ,il me.] The plaintiff i n
crossing a stunt at a corner and when about
two-thirds of the way across looked to he r
right and saw the defendant's automobil e
almost upon her . Her evidence was that
she hesitated as to which way she should
go and then the ear was upon her . The
defendant admitted that when he first sa w
her he swerved to the left to try to avoi d
her and put on his brakes but they did not
take effect until after he struck her ; but he
claimed that she hesitated and suddenly
took two steps back that brous .ht her in
front of his car. The defendant's ea r
skidded 63 feet and the plaintiff \( .1- carried
from 45 to 50 feet after she Weis struck.
The trial judge found the defend nt guilty
of negligence and that the phi intiff wa s
guilty of contributory negligence in getting
in the way and dismissed the action . Held ,
on appeal, reversing the decision o f
MuRPay, J . that there was the finding o f
the trial judge that the defendant was
guilty of negligence and the evidence amply
sustained this, but the plaintiff's evidence
which was uneontradicted on the point was
that she did not see the defendant's ca r
until it was practically upon her, and, being
then in the "agony of collision," she could
not be guilty of contributory negligence and
was entitled to recover for the damages sus-
tained . ZELLINSKY AND ZELLINSLiY V . RANT .

-

	

119

	

3.	 City fire-truck — Collision with
automobile—Inevitable accident .] At eight

43

387
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NEGLIGENCE—Continued .

o'clock on the morning of the 26th of June,
1925, the plaintiff's auto-truck was pro-
ceeding northerly along Kingsway . He wa s
sitting on the right of the front seat and
the driver on the left, his son sitting behind
them. As they approached llth Avenue
they were just to the right of a tram-ea r
going the same way . The train-car slowed
clown as it approached the crossing' but di d
not stop on reaching the intersection but
proceeded on and then suddenly stopped
when about one-third of the way aen155 th e
intersection. The plaintiffs alr.,-truck,
which was then about. half vvse 1 . th e
tram-ear's gates, proeeedciit
had cleared the front vi t :r- s
was about half way acre,- Le iii ere-Ho n
it was struck violently In a . city firetrl :ek .
The plaintiff was seriously injured

	

? hi
son was killed . The fire-truck pre ,
easterly along 11th \venue to

	

fire, sl , c

down to a stop on nearing 'yin_- n
blew it s siren. 'd

	

a

	

str : . , t .•r -topped
the fire-truck f re t .. . .1e . i i ~ . (1 „ front
ran into the plaint in .' s truck . In at action
for & Tr ges t, jury brought iu n verdict
of incvii :,le

	

and tiie a - on wa s
of it near the :1ii,ldle of the int i_r(ion and
dis ni--

	

vii appeal,

	

the
decision ,if

	

11 .i( ~ . : :erLD , J .

	

.y r,u ,
(" ..T.. . dissentin_ , that there v r-

	

lifetime
upon which the verdict of inev-itidto . :• .ehlen t
could be supported and the

	

:t -T~ .n11d b e
dismissed .

	

Cot-sINFAiJ v
VANCOUVER .

	

-

4 .	 Spreadaal of fire .
See EIRi: .

NEW TRIAL. -

	

43
SCe CRIJi [ AAI. LAW. 13 .

OFFICIAL ADMINISTRATOR — Apoim -
inent of .

	

-

	

-

	

-

	

41
See d ,vfi—r. rr v'rloa . •? .

OPIUM—T nin•. . ;ul

	

of .

	

158

	

t ct ii i t i L I •ow

	

1 7

ORIGINATING SUMMONS. -

	

16
See SOLICITOR AND (Foil-lam

2 .

	

-I- -•u .- a

	

216
S,

Actin„

	

12 8
Sac I'R-vcTieE. 2 .

PARTNERSHIP .

	

-

	

-

	

-

	

-

	

95
See 77 •

dent-
.ul d

11ien the .', ~~
char . nt the work . On the

	

i n
ing to complete the work the pl c

PRAC T
elitist /
t si-'---
of
Orderr 1 1 . .
County
collision
entered in
of a dispute In
then applie-t fo r
ting aside the ;lin t
at liberty to
affidavit of ('.,if .
of the appli,i . : 1
into the 1 :'s
client, 1 1
have so au,

r . tha t

"PARTY"—Word in tariff—To be read col-
lectively. - - - 412
See PRACTICE . 5 .

PEDESTRIAN—Injury to .

	

-

	

- 119
See NEGLIGENCII . 2 .

	

PERSONA DESIGNATA. -

	

-

	

313
~cc Sr cCEssro :v DUTY Acr .

PHOTOGRAPHS—Of suspected persons—
A~rni--ibilii i- .

	

-

	

-

	

353
Sly

	

LAw .

PICKETING .
Seer

	

v

PLEADING-
See

	

r ..v'1 trot .

PLEADINGS—Statement of claim .

	

216
See PRACTICE . 9 .

284

23 1

CE—lotion for .'euII(/gee—Tau t
7~ ;~ rh

	

—Ord< n i
-1 on- 4

Court 1 7
a, Lion i n

thing

i n

h e

!u - not sli t
anent

T

	

1 '
lI :

	

in a 1, ,

In this ease
the solicito r
fence on th e
nd the inter -

restored .
241

. b e
Th e

:impor t
goili g

n
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PRACTICE—Continued .

brought action claiming damages, for an
accounting and for dissolution . Subse-
quently an order was made with the consen t
of the parties directing the defendant to
give an account of the real and persona l
property of the partnership, and of al l
moneys received and expended by him o n
behalf of the partnership . On cross-exam-
ination of the defendant on his affidavi t
supporting his accounts the plaintiff claim s
to have first ascertained that there wa s
material misrepresentation at the inception
of the partnership contract regarding th e
purchase price of the partnership pro m rt y

made by the defendant . The plaintiff .
applied for leave to amend his star •innr o f
chi im alleging misrepresentation filet cl .~in-
ine irseission and alternatively iiin g
di - i1ation and an accounting . I! ,
Ole Gem s cited to the effect 4 1
acv ion must be started to se t
on the Found of fraud
the

	

1.i

	

d misrepresent ; 1

such mete to the contras .
rights n 11,1 li Iilit.ies of th e
wig n I.1y different if the (s o
rigi i of rescission w e
further, that in the ex i
e1~ im

	

is s clai m

by

t t.h <
Held ,
t o f

'la :: eh
,uld not he

i . the order
for ircut the liability would
have to lei d iHI by the Court itself, so
that the order for accounts is not in th e
nature of it final order disposing of x11 th e
issues in the action but only an interlocu-
tory order, and the amendment should b e
allowed . MCKENZIE V . BREMNER.

	

12 8

Topton of cloud—Order for —
consent

	

it . . . . ; asp e of

	

el l
—

	

t ~„'fled by e , T

	

to R i

11

	

B . C . 192 )f , Cap . 6 .1

	

n ~~nlor ~~,r th e
adoption. of an Infant we- 111 a h '-
in Chambers on the 5th of 1 ar i cry, 1925 ,
upon petition under the Adoptien Act. The
petition was supported by an affidavit of the
child's mother giving her consent and
approver ni the order. More thee e year
lat e r P e another applied to the Mu

	

judge
to

	

i-isle the order

	

1he ground that i t
was in ' Ii e~ l ter to deu 'ir,llieh the purpose

1 . ~ . . yen made in
Chanioe r- and put lulling been under th e
seal of the ; eurt . Held . that the Adoptio n
Act provides that the powers conferred
thereunder may be exercised by a . judge in
Chambers and the order was made in th e
terms intended and even if the order wer e
wrong in form the Court should uphold it
if having jurisdiction it contains the proper

PRACTICE—Comdhi tied .

pronouncement of the Court . Held, further,
on the contention that the order was mad e
ex parte and thus may be set aside by th e
judge making it, that if there was the righ t
to make the order for adoption and confe r
rights and responsibilities upon those adopt-
ing the child and even if the nrlmrial upon
which jurisdiction was exercised a defec-
tive or insufficient, it is only by way of
appeal that the order could he -et aside.
In re ADOPTION or STANLEY WARREN, AN

INFANT .

	

-

	

-

	

-

	

-

	

322

	

4 .	 Application to admit further evi.-
deuce .

	

-

	

106
See APPEAL .

	

5 .	 Costs—J / i on promissory note
mid ir,

	

Jiutts--Oree set o f
riosts o ,-le—! r +" in tariff--To b e

1 The plaintiff recovere d
dent Il . n n .'t n on a promissory note ,

the maker and endorser of the note both
1ng defer innts . The formal judgment

recited "together with his costs of the action
against each of the defendants to be taxed . "
The taxing officer only allowed one set o f
costs which was affirmed in the Court below .
Held, on appeal ,
GREGORY, J . (MeaTI

although separai ,
maker an d
action only,
held that th e
tariff must be raid collc,i~ i
plaintiff could recover on e
\i'INEOW v . Ross AND (Z1 r ,

6.--littca'rogator'ies .

	

-

	

-

	

207
See ADMIRALTY LAw. 4.

7 .

	

Illl<rr<)!iatortes — Dr!i,i r tj of —
Application for hear-e—(1b'- loo ;, talcen
!l ri,rii,al rules 341 awn' 3 .is .l

	

The allow -
:lime 1,y a judge of im rr t is to be
:1-lministered to a party uncle' marginal rul e
314(2) even in the face of objection doe s
not amount to a decision that the party
must answer them, but leaves him at libert y
under marginal rule 348 to take any objec -
tion to answering that lle sees fit .

	

EsQLT-
_1rALT & NANA1t\ro RAILWAY Co . V . GRANB Y
CONSOLIDATED BmNTxo, SMELTING & POWER
Co .	 398

S.	 Judgment of Court of Appeal—
Mortgagor and niort7i lm< —In.demnity—
Amount due not asie.s i !e red—Taking of
accounts—Mortgagee a ii'icessary party . ]
The plaintiff sold a brick plant to th e
defendant Company the Company agreeing
to form a new company to take the property

ruing the decision o f
i. t, dissenting) , that

- were pleaded by
s one cause of

properly
in th e

th ;r th e
,sts only .
- 412
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PRACTICE—Continued .

over and to assume and pay off a chattel
mortgage on the property held by one B .
Later the plaintiff at the instance of th e
Company signed what he thought was a
transfer of the property but the instrument
was in fact an agreement which included a
clause releasing the defendant Compan y
from its obligation to pay off the chatte l
mortgage . In an action for a declaration
that he was entitled to be indemnified b y
the defendant Company it was held by th e
Court of Appeal (see 35 B .C . 295) that hi s
signature to the instrument was obtaine d
by fraud and he was entitled to be indemni-
fied by the defendant Company . An appli-
cation by the plaintiff for an order that th e
defendant pay the mortgagee the amount
due under the chattel mortgage and that i t
be referred to the registrar to take a n
account of the amount due, w us dismissed.
Held, on appeal . p, _ilenoxALD, C .J .A . and
MACDONALD, J.A . . t .1t a moil .i account
cannot be taken h( t Ic, n .~ moat Igor and a
third party, the moil c being a necessary
party and the rc,giat as cannot make a
foreigner (B . being a r,,ident of the Lnited
States) a party to tie action . Per Gar-
LIIIER and McPHILLrPS, JJ .A . : That th e
mortgagee is not a a (sae- i ry party ; that a
reference before tlx : r : ,ci-trar should be
directed and an ailidavit from the principal
creditor be accepted to prove the amoun t
due under the mot t :_, . The Court being
equally divided tee io eu1 was dismissed .
JACK V . NANOOSr; WI

	

NGTOS COLLIERIE S
LIMITED.	 99

9 .	 Pleadi,,,t,

	

ricutetiit of alr rn
Irnt—n

	

r, erit .( r

	

—
Pai / . , .b ;/,— I

	

~ .

	

—R.S.B.C .

	

4 ,
Cal, . 191, o. . 3 ~, .1 j(e) (hat .] the
plaintiff brought actin against the & ad-
ant for a balance due, on money loaned . The
evidence on discovery disclosed thin th e
parties had entered into a written .a_r :
with. M . whereby they t_r :, i d to provi,i ,
with capital up to _' .UUO t o carr y
lumber husine-s

	

In :o . HH -- upon which M .
had obtained a (es s . me( to provide hi m
with sufficient logs to y e n . :hle him to operat e
the mill at full c s pe i it y . Ai . in considera-
tion therfor a g reeing to oily tine plaintiff
and defendant two-thirds he net profits .
The plaintiff then moved nod obtained an
order to amend the slatenaitt of claim b y
setting up alternatively that the plaintiff
and defendant carried on a partnership with
the object of financing M . in the operatio n
of a sawmill and for an accounting of th e
partnership dealings . Held, on appeal ,
reversing the decision of HUNTER, C .J .B .C .

PRACTICE—Continued .

(MARTIN and GALLSr3ER, JJ .A . dissenting) ,
that the agreement only defined the right s
of plaintiff and defendant as against M.
and M.'s rights against them. There wa s
no mutual undertakings as between them -
selves and no partnership . The order shoul d
therefore be set aside as embarr asing . The
plaintiff should, however, have leave to mak e
a proper amendment and the defendant
should have leave to plead in answer to it .
_MORSE V . HL'RNDALL .

	

-

	

- 216

10 . Supreme Court —Application t o
Court of Appeal for leave to appeal—Gen-
eral rule as to—Can . Scats . 1920, Cap . 32 ,
Sees. 35 to 43.1 The plaintiff purchased an
automobile under a conditional sale agree-
ment . Being in default the vendor (defend -
ant) seized the car and resold it, receiving
in all $532 .78 more than the original pur-
chase price . The plaintiff recovered judg-
ment for the surplus which was confirme d
by the Court of Appeal (36 B .C . 488) . On
motion by the defendant for leave to appea l
to the Supreme Court of Canada :—Held
(GALLIInEa and _MCPHILLrrs, JJ .A . dissent-
ing), that the questions involved are impor-
tant as thet- affect all ageements of thi s
character in t!ie several Provinces and leave
should

	

^-r o. ut, ,i . CHIAN V . C . C . MOTO R
SALES, LIoLIED .

	

(No . 2) .

	

-

	

-

	

88

PRINCIPAL AND AGENT-
Solicitor—Per—some/ ;lability—Jfinplorrrnrnt of skilled book -
keep( --Pe,

	

so i„- , . , • ,7-i)isclosr (7 pain -
A. =elicitor : : ith_' for his client t o

the kri„ -liti_,- of F:e other e rtn :clin g
partt i- in th same position as an a_ : nt in
a commenced transaction ; he sphdis for
his client f,in is his client, but not himself .
SHAW, SALTER & PLO31MER V . PiIIPYS & Cos -
(ReVr .

	

-

	

-

	

-

	

184

PRISONER—Health of—Grounds for reduc -

	

tion of sentence .

	

-

	

-

	

277
Nee CRIMINAL LAW . 8 .

PRIVILEGE .

	

-

	

-

	

-

	

-

	

305
~'ec (RIarrNNo . Law. 4 .

PROCLAMATION .

	

-

	

-

	

- 275
Sea; CRIMINAL LAW . 3 .

PROHIBITION — r 'ours tP7 Coal t Iur-isdlic-
tion—((if /i' O of I ,(,carried Parents Act-
lp7-",l I /', mile of complaint aros e
—late)),r, r ,rtam- it . .e .If .C. 1924, Cap . 34 ,
See. 7 ; Ca/> . 24 .s, See . 77 .1 F. gave birth
to a child out of wedlock in the city o f
Vancouver and on complaint against T.
under section 7 of the Children of Unmar-
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PROHIBITION— Continued.

ried Parents act the evidence disclosed tha t
both parties had previously. lived nea r
Abbotsford where eoneri,tion took place .
The stipendiary m gietta1 e for the County
of \\estmirs the complaint and
an appeal was. t n hen to the County Cour t
holden at 'hilliwack (the County Court
nearest AI. s ford) when the appeal was
allowed and T . was ordered to pay main-
tenance for the child . An application for a
writ of prohibition on the ground that th e
appeal should have been heard in Vancouver ,
being the County Court nearest to where th e
child was born, under section 77 of th e
Summary Convictions Act was dismissed .
Held, on appeal, affirming the decision o f
HUNTER, C ..1 .13 .C . that the cause of the com-
plaint was the seduction and not the birth
of the child and the appeal to the Count y
Court of Chilliwack was properly taken .
FERGUSON V . TAYIOR .

	

-

	

-

	

- 340

PROMOTERS—Selling own interest . 188
See \i 'tDOR AND PURCHASER .

RAILWAY— Pi i

	

387
Si I1vtu

REAL ESTATE—Sit i, of—Aetent—Co„raris-
of , etio e

arc.n . -1,hs .B .C . 19' .f,

	

110 :
Cap . 1 ..I; g . ?.1 . i On nee,-
her, 112d. the defendant employ,Ils e
plaintiff as agent to find a purchase for hi s
ranch. She immediately proceeded i
ti tae with a prospective purchaser bu t
not obtain a real estate agent's lie e i
the 16th of September . The inn
ase,itri, pd Verbal h
stipul ted on tite till

	

i

	

was

	

27t 1

	

Pei 21 if

	

Jdrain s -

	

g -Yet provide- Ihat "no

	

.
main s u .in any action . . .

	

,-olle c
tion of compensation .

	

. .lilT -- duly
licensed . . . at the time the cou-e
of action arose." It was held by Itrial
judge that the plaintiff had done all she
vva- Inquired to do to earn her eonnnissio n
fader, She ohtttined a licence and section 21
afore -~,id we- a bar to her action . 11rid, o n

the decision of (BROWN,
right of action arose whe n

completed . It vl to not crim-
ple' ei l in a binding fashion until the 27t h
of h, lteurber and not ev en :I - s eal i( d to

verl Illy until the 20th, four ,Let- e i t r sh e
had obtained a licence . She had therefore a
right of action for her cornmi---ion . Held,
further, when the defendant asks for an d
obtains a non-suit and afterwards it is

REAL ESTATE—Continued.

found on appeal that the plaintiff has mad e
out a ease, it is not usual to grant a new
trial, and as it is apparent that the only
defence is the alleged want of licence, the
plaintiff should have judgment for her com-
mission . CuowoRTH V . Enna .

	

-

	

407

RE-INSURANCE—Contract for . - 202
See INSURANCE . FIRE .

RULES AND ORDERS—Bankruptcy rul e
120 .	 9 1
See BANKRUPTCY . 2 .

2.--Count/ Court Pules, Order IX . . r . 9 .
-

	

-

	

-

	

-
See PRACTICE .

3.

	

—lfarginal rubes
See PRACTICE .

4.--1fargirral rul e
See COSTS .

SALE—Instalment plan .
See MOTOR-CAR .

SALE OF LAND .
See VENDOR AM

	

E

SENTENCE—Revision by Court of Appeal .
277

See CHI \t1 ', vI . l, ;v W .

SLANDER—I'a r
awl pen, , ;

	

A n

:nl at-Iin
u thatt :e (Mori, ln

b1 . and 1 . "that Lw
stole the engine a
ter it ." The ev i
dii,-ndant referred to the plaintiff and hi s

u t t or in MOSE Opprobrious terms bu t
w is nothing said that could have an y

ven'rence to the stealing of an engine. Field,
that there was such variance between th e
words charged and those proved, that th e
plaintiff could not succeed . The plaintiff
further alleged that the defendant spok e
and published, in the presence of B . the
following wards : "1 have to have the engin e
and there is icily one word to describe th e
keeping of I : , ,iecn'uent property, ansi tha t
is theft and if he [Evans] does not hand
over the enable , at once, 1 \, %Il have hi m
arrested and you can . tell 'Eve as all 1 hav e
said ." In his evidence la . e i cii , ii at th e
outset, that the defendant's cony -v,- lion was
practically as outlined in the el anemia o f
claim, but on cross-examination he ryeicered
and only "thought" that the defendant men -

-

	

- 241
1 .

344. and 348 . 398
7 .

981 .

	

- 445

32 6

188

r:Y fL1 ,, ;'q-
l f f

	

,u g

	

,l .

	

In
ie piaintili a i i, , _e s

in the pre-, Otto o f
Is a damn thief . I 1

1 kill get him in rai d
nee of \V. was that th e

10 t u-i - ,t reords charge d
7,
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SLANDER—Continued .

tioned an engine but was not sure . Held ,
that clear proof of the essential words, con-
sti', lilting the slander should be afforded, an d
in ciow of the flat contradiction of the
d,

	

it, and the situation then existing
the parties, there is not the

te proof to support this paragraph o f
tle , .~ aten .ent of claim . }!VAN'S v . _5[ui'rYS .

231

SOLICITOR AND CLIENT—Continued .

that the application was not made within
three months as required by section 101 of
the Legal Professions Act, but also on th e
general last- applicable to the facts di -'hose d
even if the section should not be t (, '~o I
as a bar . In re LEGAL PROP]

	

I,

	

,

AND BARN 1RD, liO3,n7 TSON, 13RISTEI2' .1 a \ ; P

TAIT .	 16 1

SMUGGLING . -
See CRIMINAL L Aw .

211
STATUTES—10 & 11 Geo. V., Cap. S i

( imperial ) . - - 439
See ADMIRALTY LAW . 1 .

30 & 31 Viet ., Cap. 3, Sec . 92, No . 2
(Imperial) .

	

-

	

-

	

-

	

481
See TAXATION. 3 .

SOLICITOR .

	

-

	

-

	

-
See PRINCIPAL . AND 1GEN't .

184

SOLICITOR AND CLIENT—Cost , —A o p ill

retied to, an
t n' their

	

t, i

t all aeeotmi- 1
To- A . prayi t

it v
re

all claims and
t q it . 1925, A . a pplied b y

illA summons for an order t o
eou :p,„ L,,l soli ii ors to deliver and submi t
to taxation a i ill of costs in respect of th e
action eonnm'St,' : n 1.915, on the _groun d
that when M . -Hir'd the release he was no t
aware and hat : n horn advised that the
solicitors had ne,, .i(,•H fs an the plaintiff's in
said action the cost- !mod 1,y the Court o f
-Appeal when it, . l itI !hen -t,cessful before
fill, i Court . It teats or n her„d that the follow -

- be tried : (a Did A. execute th e
ref ',hatred to? (b) if A. executed th e
rel . . ., under whaft cireu nstance-s did he s o
et^,,s, . it i

	

II

	

. ,m appeal, reversing th e
deei- i „ n . 'vi,iii„y .s! .D, .T.. that an order
directing an issue was not the proper eonrse
to pursue and it should be set aside. Per
MACDONALD, C .J .A ., MCPIIILLIrs and MAC -
DONID. JJ .A. : That the application for an
order for delivery of a bill for taxatio n
should be dismissed not only on the ground

B .C . Stats. 1903-4, Cap . 37, See. 4 - 479
Sec MINERAL LeNDS .

B .C . Stats. 1910, Cap . 33, Sec . 4. - 479
Sc :' I I ERAL LANDS .

B .C . Sis . 192L l ap. 50 .

	

28
UNION .

Can . Stats . 1908, Cap . 40, Secs . 29, 34 an d
35 .	 275
See CRIMINAL LAW . 3 .

Can . Stats . 1912, Cap . 51 ., Sec . 1 . - 399
See ADaiIRAI.TY Lan' . 3 .

Can . Stats . 1919, Cap . 36, Sec. 74. -

	

9 1
,See BANKRUPTCY. 2 .

. Stats . 1920, Cap. 32 . Secs. 35 to 43 .
-

	

88
See Pr, c'TIcE. 10 .

Can . Stats . 1923, Cap. 22. - 158, 318
See Ch I ,' s . , L LAw . 17 .

	

Ian?1 r . ; : ,r ION .

	

3 .

Can . Stats . 1923, ( . o . 38, Secs . 10 (2), 2 6
and 38 .

	

-

	

-

	

-

	

-

	

295
See IMMIGRATION. 1 .

Can . Stats . 1924, Cap . 100.
Si"C CHURCH UNION .

Can_

	

- . 1925, cap . 39, sec . 1 .

	

- 211
IIIMIINAL LAW . 5 .

Criminal I

	

6. 228, 641 and 986 .
309

See CI m,

	

L :aw. 6 .

Criminal Code, Sees . 227 (d) , 22 8, 235 (2 )
and 986 .

	

-

	

-

	

-

	

248
See CRIMINAL LAW. 12 .

Criminal Code, Sees . 263, 85S and 901. .

	

1
See CRIMINAL LAw. 14 .
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Criminal Code, See . 749 .

	

-

	

280
See CRIMINAL LAW. 1 .

Criminal Code . Sees . 1.013(2) and 1022 .
-

	

-

	

27 7
See CR[\i [SAL LAw. S .

Criminal .

	

.

	

1124.

	

-

	

158
$~ -

	

. LAw. 17 .

R .S .B .C . 1924, ! : p. 6 .

	

-

	

322
See PRACTICE . 3 .

R .S .B .C . 19 2 . 1, (':i D . 34, Sec. 7 .

	

340
S, PROHIBITION .

R .S .B .C. 1 ' . . Cap . 34, Secs . 7, 9 and 12 .
86

See CASE STATED .

R .S .B .C . 1924 . Cap. 5, Sec. 47 .

	

-

	

240
Si

	

INISTRATIOti. 1 .

R .S .B .( . 1

	

53, See . 110 .

	

- 40 7
I : rATE .

R.S .B .C .

	

C e p . 62 .

	

-

	

-

	

313
- ACCESSION DUTY ACT .

R.S .B .C . 1924, Cap. 93, Sec . 114 .

	

-

	

264
See CRIIYINA7. LAW . 2 .

l_S .B .C . 1924 . Cap . 123 .

	

-

	

-

	

8 1
See JUDGMENT . 2 .

R .S .B .C . 1924 . Cap . 127 .

	

-

	

-

	

324
See LAND TITLES .

1 .S . 13 .C . 1924 . Cap . 131, Sec. 139 .

	

106
S, e APPEAL . 7 .

R .S.B- 4 . 1

	

I .

	

see . 2(25) .

	

418
Doom .\ .\

R .S .B .C . 1 2 Cap . 136, Sees . 100 and or .
161

See SOLICITOR AND CLIENT .

R.S .B .C . 1024 . Cap . 143, Sec . 21 .

	

- 407
See REAL ESTATE .

R.S .B.C .

	

1 . I p. 146, Sec. 53 .

	

-

	

329
S~ - CRIMINAL LAW. 15 .

R .S .B .C . 1.924 . Cap . 146, See . 66, Subsees .
(1) and (2) . - - - 423
See (1 : : Vi INAI. LAW. 10 .

R.S .B .C . 1511,

	

1 . 116, Sec . 91 .

	

289
Sr a t i;[ 0

	

A1, LAW. 11 .

R .S .B .C . 19 2 4, I1tp . 191, Sees. 3 and
4(c) (iv .). - 216
See PRACTICE . 9 .

STATUTES—Continued.

R .S .B .C. 1924, Cap. 244, Secs . 2 and
5(1) (a) . - - - - 336
See TAXATION . 4 .

R .S .B .C . 1924, Cap . 244, Secs . 34, 41 and 43 .
-

	

-

	

-

	

-

	

31 3
See SUCCESSION DLI ACT .

	

R .S .I, .(' . 1 .924, 1924, Cap . 245 .

	

86
See CAst STATED .

R .S .B .C . 1924, Cap . 245, Secs . :35 and 77 .

	

_

	

_

	

-

	

329
See CRIMINAL LAW . 15 .

R.S .B .C . 1924, Cap . 245 . See . 77 . 264, 340
See CRIMINAL LAW. 2.

PROHIBITION .

	

R.S .B .C . 1924. Cap . 251 .

	

481
See TAXATION . 3 .

11.S .B .(' . 1924, Cap . 2 54, Sees . -12 and 99 .
514

See TAXATION . 2 .

R .S .B .C . 1924, Cap. 254, Sees. 42! e) . 13 8
and 141. - - 130
See TAXATION. 1 .

P. .S.1926. Cap . 256 . Sees . :3 and 5 .
518

See HUSBAND AND \M- [IE .

	

R .S .B. C . 1924, Cap . 258.

	

-

	

284
See TRADE UNION .

R .S .B .C. 1924, Cap . 262, See . SO .

	

-

	

4 1
See ADMINISTRATION . 2 .

R .S .B.C . 1924, Cap . 271, Sees . 100 and 130 ,
194

See TRESPASS .

	

R .S .B.C . 1924, Cap . 276 .

	

-

	

41 8
see W 7o0DMAN ' s LIEN .

R .S .C . 1906 . Cap . 48, Secs . '20, 116, 190 an d
206 .	 211
See CRIMINAL LAW . 5 .

R .S .C . 1906 . Cap . 113 . Sees . 72(e) . 96 an d
100 .

	

-

	

-

	

-

	

-

	

399
See ADMIRALTY LAW . 3 .

R_S .C . 1906, Cap . 113, Sec . 191 .
See ADMIRALTY LAW. 5

	

R .S .C . 1906, Cap . 144 .

	

-

	

-

	

- 373
See \VINDING-u0 .

SUCCESSION DUTY — Property outsid e
Province—Death of owner outsid e
Province .

	

-

	

-

	

-

	

336
See TAXATION . 4 .
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SUCCESSION DUTY ACT — Application
under section 31—Judge—ln Chambers—
Persona designata—Fresh proceeding—Costs
—Crown Costs Act—R .S .B .C. 1924, Cap .
211, Secs . 34, 41 and 43 ; Cap . 62 .] A
summons was taken out in the Supreme
Court for the defendant to appear before a
judge of the Court upon an application o f
the Minister of Finance of British Columbi a
who claims $1,601 .41 being succession duty
payable by the defendant as administratri x
of the estate of Leonora Clapham, deceased .
It was held on the application that the pro-
ceedings were obviously meant to be take n
under section 34 of the Succession Duty
Act ; that under that section the judge is
persona designata and the proceedings
should not have been instituted in th e
Supreme Court, the application shoul d
therefore be dismissed . Held, on appeal ,
that as it appeared that after the proceed-
ings taken before MURPHY, J . Crown counsel
gave notice to the defendant that he woul d
apply to the judge for a summons to b e
issued by the judge himself and duly made
an application to MACDONALD, J. for a sum-
mons in accordance, as he thought, with the
provisions of the Succession Duty Act bu t
the learned judge refused to issue a sum-
mons, this was an entirely distinct proceed-
ing which amounted to an abandonment o f
these proceedings and the appeal should b e
quashed . THE KING V . BURKE-ROCHEE . 313

SUMMARY CONVICTION .

	

-

	

158
See CRIMINAL LAw. 1 .

TAXATION—Assessment—Hops yrov ,~ on
fauns—To eed on ineo hi—Personal iiii) e
tax claimedPetition for refund

	

r -~-~ -
tion 133

	

1/,

	

T.i it,i„r 4et-llo ,
error— U ( ,,ow'i of—C .°`8 .C. 19''r .
254, S( es . 42 c) , 138 an i1 141 .1 The Brit s h
Columbia I lop Comp.' ity limited raise d
hops on its farms in British Columbia .
After picking they were dried and bleache d
in kilns before being baled for sale . _laving
been taxed on the income derived from th e
hops for the years 1918 to 1923 inclusive
the Company petitioned the Court of Revi-
sion for a refund of the difference between
the income tax which was paid for thes e
years and the personal property tax which
should have been paid claiming that as th e
income was derived from the growth an d
sale of hops it was exempt from the incom e
tax under section 42 (e) of the Taxation Act .
The petition was dismissed on the groun d
that as the income tax was paid under a
mistake of law the Company could no t
recover . Field, on appeal (MARTIN an d
_MCPHILLIPS, JJ .A . dissenting), that section
138 only provides for the hearing of cases

TAXATION—Continued .

where there is manifest error in the assess-
ment roll, there being no jurisdiction to
entertain a petition complaining of an error
in a decision of fact which could only b e
decided by the trial of an issue and the
appeal should be dismissed . Per A1AC-
DONALD, C .J .A . : If the Court of Revision
had power to entertain the petition by
virtue of section 138, the case would not he
governed by the common law rule that on e
cannot recover money paid under a mistake
of law . BRITISH COLUMBIA HOP COMPAN Y
v. THE KING .

	

-

	

-

	

-

	

-

	

130

2.—Income tax—Company acting a s
insurance agents—Bonus on commissio n
contingent upon the profits of parent com-
pany—Liability to income tax—R .2 .B .C .
1924, Cap . 254, Sees . 42 and 99 .] Seeley &
Company Limited solicited insurance a s
agents for several insurance companies .
They were paid a commission for the busi-
ness they did, and it was arranged that a t
the end of each i.r a bonus or contingen t
commission iin- h,~laide to them only in the
event of the parent company making a profi t
of a certain amount on the year's opera-
trons . Seeley & Company were assessed o n
their income derived from the contingent
commissions paid them and an appeal to
the Court of Revision on the ground that
the parent company had already paid a ta x
on these profits was dismissed . Held, o n
appeal, affirming the decision of D .
MCKENZIE, judge of the Court of Revision .
that there is no difference between the tw o
means of remuneration . He bargains for
both equally when he becomes an agent an d
the fact that one is contingent and payabl e
out of the net profits while the other is not
contingent and is payable out of gross
profits does not differentiate them . They
are both liable for income tax . In re TAxn -
TION ACT . SEELEY & COMPANY LIMITED V .
BROWN .

	

-

	

-

	

-

	

514

3.--Provincial — Fuel-oil Tax Act —
Indirect taxation—Ultra wiresR.S .B .C.
1924, Cap. 251—30 ct 31 1 ict ., Cap. 3, Sec .
92, vo . 2 1Impwrial) .1 Section 2 of th e
Fuel-oil Tax Act defines a " purchaser" a s
"any person wl within the Province pur-
chases fuel-oil Iasi sold for the first time
after its mam n u are i n or importation int o
the Province ." Sex ions 3 . 4 and 5 pnivide ,
inter alia, first, that "Every pur( I- r shall
pay to His 5Jui e-ey for the rz.of a
revenue for Provincial purposes a to equa l
to one-half cent per gallon of all fuel-oi l
purchased by him, . secondly,
that "Every vendor at the time of the sale
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TAXATION—Continued.

of any fuel-oil to a purchaser shall levy and

collect the tax imposed by this Act in

respect of the fuel-oil, . . . . " ; thirdly ,
that "Every vendor shall, with each monthly
payment, furnish to the collector a return
skewing all sales of fuel-oil made by him t o
purchasers (luring the preceding month,

" The defendant Company bu y
fuel-oil from the Union Oil Company of
Canada and consume all that they buy in
and about the Port of Vancouver. The
Union Oil Company of Canada purchase it s
fuel-oil from the Union Oil Company of

California. These two companies have th e
same executive officers . The shares in the
Canadian company are owned or controlle d
by the California company but they are
separate legal entities . The California com-
pany ships the fuel-oil from California t o
the Canadian company at Vancouver and th e
Canadian company pay the California com-
pany for the oil at San Pedro, California,
on the date of delivery at Vancouver, plus
transportation and other charges, the quan-
tity of oil paid for being equal to the
quantity discharged into the tanks of th e
Canadian company at Vancouver. In an
action for payment of the taxes alleged t o
be due and payable under said Act it wa s
held that the first purchaser after importa-
tion of the fuel-oil into British Columbi a
was the Union Oil Company of Canada and
that the tax was therefore indirect and ultr a
wires and that even assuming the defendan t
was the first purchaser the tax sought t o

be imposed is ultra rives of the local Legis-
lature as not being direct taxation withi n
the meaning of section 92 . No. 2 of the
British North America Act . 71, Td, o n
appeal, affirming the decision of \hdauusoti ,

J . (MARTIN and _McPHILLIPS, JJ .A. dissent-

ing), that asetusing the respondent ; were
the first pure'lln>, r- Ind that those wh o
passed the \ at wt re aware of the facts at
the time and intended or desired that the
tax should be paid by the very person upon
whom it was unposed, there must be some
line of demarcation between what the Prov-
ince may tax and what it may not and thi s
line may not be made to depend in all case s
on the facts existing at the time the tax i s
imposed but ought to be made to depend on
what may reasonably be expected whe n
conditions shall have become static . The
evidence is that fuel-oil has become a com-
modity of commerce in other countries an d
reason and experience point to the conclu-
sion that it will be so here . The tax shoul d
therefore be construed as an indirect tax
and not authorized by section 92, No . 2 o f
the British North America Act . Per GAL-

TAXATION—Continued.

LITTER and MACDONALD, JJ .A . : The inference
from the evidence is that the Canadian com-
pany are not purchasers but are the market-
ing agents of the California company and
the defendant is therefore the first purchaser
in British Columbia . [Affirmed by the
Supreme Court of Canada.] ATTORNEY-GEN-
ERAL OF THE PROVINCE OF BRITISH COLUMBIA
v . CANADIAN PACIFIC RAILWAY COMPANY
AND UNION STEAMSHIP COMPANY Oil' BRITIS H
COLUMBIA LIMITED .

	

-

	

-

	

-

	

481

4 . Succession duty—Properly outsid e
Province—Death of owner outside Province
—R .S .B .C . 1924, Cap . 244, Sees . 2 and
5(1) (a)—Appeal.] A deceased had lived
in British Columbia but shortly before hi s
death he went to Scotland where he died .
At the time of his death he owned some real
property in British Columbia but the larger
portion of his estate consisted of persona l
property in the form of cash, stocks and
other securities in Scotland. On petition
it was held that the personal estate was not
subject to succession duty. Held, on appeal ,
affirming the decision of MORRISON, J .
(MARTIN, (LA . dissenting) that by section 2
of the Succession Duty Act the Legislature
left property actually situate abroad, thoug h
in contemplation of law situate here, fre e
when a deceased person had died abroa d
although domiciled here . In re SUCCESSIO N
DUTY ACT AND WILSON .

	

-

	

-

	

336

TESTATOR'S FAMILY MAINTENANCE
ACT .	 518

See HUSBAND AND WIFE .

THEATRE—Stage hands. -

	

- 284
See TRADE UNION .

TIME POLICY.

	

-

	

-

	

235, 539
See INSURANCE, 1\IARIN E .

TORT—infant . -
See INFANT .

2.	 On high seas .

	

-
See ADMIRALTY LAW. 2 .

TRADE UNION—Theatre stage hands —
Wall.-out — Picketing — Distribution o f
pa i ,l I t .s—Sta.tements of opinion—Watch -

, bet "—In jury to theatre's busi-
ness—"I'n~, it ,d reasonable argument" —
H .S ./it' . 1 :,_' Cap. 258.] The plaintiff who
owned and operated a theatre reduced th e
number of his stage hands . The result was
a walk-out by the stage hands and th e
defendant trade-union distributed hand-bill s
at the theatre entrance addressed to the
public stating that the plaintiff's theatre "i s

453

434
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TRADE UNION—Coid.

unfair to organized 1 [1 ur ." They furthe r
had motor-ears and sandwich-men displayin g
signs and banners bearing the same state-
ment before the entrance to the theatre. In
an action for damages and an injunction : —
Held . that the acts were intended to injur e
the plaintiff's business for the purpose of
forcing him to employ the number of stag e
hands the defendants desired him to emplo y
and the defendants' acts resulted in a
material falling off in the plaintiff's busi-
ness . The defendants' acts amounted to an
unlawful watching and besetting and th e
Act relating to trade-unions did not save
the defendants from liability ; the plaintif f
is therefore entitled to damages and an
injunction. SCIIUBERG V . LOCAL INTER-
NATIONAL ALLIANCE THEATRICAL STAG E
EMPLOYEES et al .

	

-

	

-

	

-

	

284

TRESPASS —Cutting timber

	

ulratiinn
Brushwood fire allowed to sa —Damage s
—/ .imitation of action—i's 1' .t' . 12 :1 1, Cap .
271, Sees . 100 a ,-d 130 .] In 1910 the defend -
ant Company crostructed a trees mission
line fro g , J on Diu n River to Golii, i
it being nee,- elry to pass three,/ h the
pl:lini i iI' .-s priinerty the Company . under
agreement vviii[ her, obtained the necessary
right of way acres- her land . In 1924 ,
deeming it ne< --

	

that the transmission
line -1 iild be di .

	

I :here it crossed the
plii

	

i considering there
<o cider the agreement

. through its enginee r
al oe

	

m[d upon the plaintiff' s
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a
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i
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cm 130
of the Mater Act and life

	

must b e
dismissed . VOGEL V .

	

ISLAN D
POWER Co .	 194

TRIAL-- I '

	

or libel— I
tion for elm fie of—fair t i[ii—Discr,
Appeal .] An action was brought for iliu m
ages for libelous statements pub'.iehed at

TRIAL—Continued .

the instigation of the defendant in Vancou-
ver in January, 1924, in a pamphlet entitle d
"The Searchlight" under the het ling " A
petition for Royal Commission ." The writ
was issued in Nanaimo and the lei : ndau t
applied for change of venue. Nine .111 I, it s
were read in support of the applic, i ion, all
expressing the belief that a fair trial could
not be had in Nanaimo because the plaintiff
uas returned at the previous Provincia l
election for \anainno ; that lie was a minis -
ter of the Crown ; a resident of Nanaimo
for many years ; was popular amongst th e
people of the town and was a man of great
influence in this comparatively small place .
It was held by the judge who heard th e
application that the defendant had reason -
ably established that a fair trial ~ [,itld no t
be had in Nanaimo and ordered a change o f
venue . Held, on appeal, re-i„_ h e
decision of MACDONALD, J., that the t n ihlavil s
submitted by the defendant vvem mere
expressions of opinion founded on the
plaintiff's popularity that he is a minister
of the Crown representing the constituency
and of considerable influence . In order t o
found a case for change of venue ff.: - must
be set out, not opinions . The 1u hi ben, w
not only founded his order upon iusencien t
evidence but proceeded on a wrong i n ineipl e
in accepting opinion evidence supported a s
above without any act of misuse of hi s
popularity or influence, and the venu e
should be restored to Nanaimo . SLOAN V .
MCRAE.

	

-

	

-

	

-

	

- 464

TRUSTEE.	 91
See 13ANPRIIPTCY . 2 .

TUG-BOAT .

	

-

	

-

ULTRA VIRES.

	

-

	

-

	

-

	

-

	

481
See TAXATION . 3 .

VAULT—Burglary .

	

-

	

-

	

-

	

450
See INSURANCE, BURGLARY .

VENDOR AND PURCHASER—Sale of lan d
—Promoters of syndicate selling their own
interest—Disclosure—Duty on vendor
Lapse of /Ts

	

'ltateriality .] The defend-
ants Cross c. ,iiinany formed a syndicat e
in June, 1912, for the purpose of purchasin g
a block of land with a view to resale at a
profit . On the formation of the syndicate
the block of land was purchased by way of
an agreement for sale and a in paymen t
was made thereon . Cross & (bnipany took
an interest in the syndicate them[-elves and
shortly afterwards sold their interest at a

235, 539
See INSURANCE, MARIAN : .
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VENDOR AND PURCHASER—Continued.

small profit to the plaintiff . Mr. Cross o f
the firm of Cross & Company and with
whom the negotiations were carried on by
the plaintiff died in 1923 . The plaintiff
brought action in 1926 to set aside the con -
tract and for repayment of the moneys pai d
mainly on the ground of nondisclosure o f
the fact that the intend) sold helmeted to
Cross & Company. I' he :r] i ,ti!1" in 1 :ii evi-
dence stated his only rdn setl for Ii a ii g tit s
that the surveyor-general of the Provinc e
had taken an interest . field, that it does
not appear that the vendor failed in any
duty he owed the plaintiff ; that his duty t o
disclose does not extend beyond the facts
material to the contract, and the action
should he dismissed . VomNL v. Cross &
COMPANY AND O ' REILLY .

	

-

	

188

VENUE— Appliea
trial .
See TEL.

WAGES—Action for .

	

-

	

399
See ADMIRALTY LAW .

WALK-OUT . -
See TRADE-UNION .

WARRANT--Ofhission of . f
Validity .

	

-
See IMMIGRATION . 3 .

WINDING-UP— Con test .

gage . Upon liquidation Ormrod declined t o
file proof of claim but two years later he
gave Lockwood a power of attorney with
instructions to foreclose his securities, vest
title in Ormrod and sell . These instructions
were carried out and Lockwood realized
$21,000 . Of these monef:, he remitted par t
to Ormrod direct and pLrt to Ormrod's
agents in Vancouver 1,,, opriated to his
own use a balance of oror 1! 000. IIe also
misappropriated moneys of the Company .
his total defalcations being over $18,000 . I t
appeared from the books that Lockwood
deposited Ormrod's moneys in the Com-
pany's account . Upon the plaintiff being
appointed liquidator he brought action
against the surety and recovered the full
sum of $15,000 . Held, on appeal, reversin g
the decision of HUNTER, C.J .B .C. (Alms
DONALD, C.J.A. dissenting), that Ormrod
having failed to prove his claim or value hi s
securities and having realized on his securi-
ties through the agency of Lockwood he wa s
debarred from ranking on the estate fo r
any deficiency . Lockwoodl therefore aCI01 1
solely as agent for Ormrod in realizing on
his securities and out ride the liquidation
proceedings and the defendant Compan y
under the bond did n) i guarsntee the fidelity
of Lock- oed in r, s V . :' to these transae-
tiOnr .

	

Icf ORLAND V . LON OO\ & LaNCA -
SHIR!'
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WARRANT OF COMMITMENT. 158
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WOODMAN'S LIEN—Continued.

J.A . : As to S .'s claims as assignee of eleve n
workmen, they cannot be allowed because of
absence of necessary legal proof of th e
assignment or of notice thereof which mus t
be strictly proved if traversed . The decisio n
in Dempsey v . Iturek (1923), 3 W.W .R .
1007, holding that in actions of this kin d
for wages the provisions of section 2(25 )
of the Laws Declaratory Act respectin g
"absolute assignments" of "any debt o r
other legal chose in action" do not apply ,
cannot be affirmed . SIIEEPWASII V . DEE R
MOUNTAIN LLMBER Co . LTD .

	

-

	

418

WORDS AND PHRASES — "Any person
aggrieved"—Meaning of . 280
See CRIMINAL LAW . 1 .

2.	 "Fair and reasonable argument"
Meaning of.	 284

See TRADE UNION .

3.--"-Manifest error"—Ateaning of.
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130
See 'fix ATIOv- . 1 .

4.—"YVatehing and besetting"—Mean-
ing of.	 284

See TRADE UNION .
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