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MEMORANDA.

On the 15th of March, 1929, the Honourable Gordon Hunter,
Chief Justice of British Columbia, died at the City of Victoria.

On the 9th of April, 1929, the Honourable Aulay MacAulay
Morrison, a Puisne Justice of the Supreme Court of British
Columbia, was appointed Chief Justice of the said Court.

On the 9th of April, 1929, Alexander Ingram Fisher, one of
His Majesty’s Counsel learned in the law, was appointed a
Puisne Justice of the Supreme Court of British Columbia.
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COURT RULES OF PRACTICE ACT.

HIS HONOUR the Lieutenant-Governor in Council has been
pleased to order that under authority of the “Court Rules of
Practice Aect,” being chapter 224 of the “Revised Statutes of
British Columbia, 1924,” and all other powers thereunto
enabling, Rule 1 of Order 72 of the “Supreme Court Rules,
1925, be repealed, and the following substituted in lieu
thereof :—

“Where by section 51 of the ‘Supreme Court Act’ or by these
rules any application ought to be made to or any jurisdiction
exercised by the Judge by whom a cause or matter has been tried
or partly tried, or heard or partly heard, if such Judge shall die,
or shall have died, or shall cease or shall have ceased to be a
Judge of the Court during or after such trial or hearing as
aforesaid, or if the Judge shall become a Judge of the Court of
Appeal, or if for any other reason it shall be impossible or
inconvenient that such Judge should act in the matter, the Senior
or next Senior Judge of the Court to which the cause or matter
belongs may either by a special order in any cause or matter, or
by a general order applicable to any class of causes or matters,
nominate any Judge to whom such application may be made
and by whom such jurisdiction may be exercised.”

R. H. Poovrzy,
Attorney-General.

Attorney-General’s Department,
April 4th, 1929.
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THE BUONAPARTE RANCH LIMITED v. CZ;J:;A%F
SCHNEIDER.
1928
Water and watercourses—Conditional licence—Point of diversion changed
by comptroller in final licence—Interference with another final licence March 6.
—Powers of board of investigation to amend—R.8.B.C. 1924, Cap. 271 THE
—B.C. Stats. 1925, Cap. 61, Sec. 54. BUONAPARTE
RawcH Lrp.
In 1912, A applied for a water licence for irrigation purposes, the point of v

diversion being on one of a chain of lakes which was connected with a SCHNEIDER
creek above known as Phil Creek by an artificial ditch constructed by
others some years before and from whieh a certain amount of water
continued to flow into the chain of lakes. IHe obtained a conditional
licence in 1917. In the meantime B obtained a conditional licence for
irrigation purposes with point of diversion on Phil Creek at a point
below the aforesaid artificial ditch. In 1924, the comptroller of water
rights issued a final water licence to A changing the point of diversion
to Phil Creek to the point where the artificial ditch earries water into
the chain of lakes. At the instance of B the Board of Investigation
under the Water Act amended A’s final water licence by changing the
point of diversion back to where it was in the conditional licence.
Held, on appeal, affirming the Board of Investigation (MarrIN, J.A. dis-
senting), that although the comptroller has power to change the point

1
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of diversion it is inconsistent with the Water Act to change it to a
point in a different body of water and the Board of Investigation
properly amended A’s final water licence by changing the point of
diversion to its original position.

APPEAL by defendant from the decision of the Board of

Buoxaparte Investigation under the Water Act of the 13th of July, 1927.
R“Ncg LI Ty 1912, one Philip Parke applied for and obtained a con-
Scanemer ditional water licence to divert water at a point on Phil Creek

Statement

Argument

for use on his ranch close to where Phil Creek flows into Hat
Creek, and in 1924, he obtained final licence No. 4577. In
1917, the defendant Schneider applied for and obtained a con-
ditional water licence to divert water from a chain of small lakes
north of Phil Creek these lakes being supplied with water from
Phil Creek by an artificial ditch which had been constructed
some years previously and which had its point of diversion some
distance above Parke’s point of diversion. In May, 1924, the
comptroller of water rights issued final water licence No. 4245
to Schuneider but changed the point of diversion to Phil Creek
at the point where the old artificial ditch diverted water to the
chain of lakes above referred to. On the application of Philip
Parke (who later transferred all his rights to The Buonaparte
Ranch Limited) the Board of Investigation amended Schneider’s
final licence by changing the point of diversion to the point as
described in the conditional licence.

The appeal was argued at Victoria on the 6th and 7Tth of
February, 1928, before Macponarp, C.J.A., MarRTIN, GALLIHER
and McPurLuies, JJ.A.

Maclean, K.C., for appellant: The final licence was issued to
us in 1924, when the point of diversion was changed, the comp-
troller having power to do this. We then constructed our works
and there was no objection until 1926, when this application was
made to amend the licence. We submit that all grounds of
objection should have been taken before the final licence was
granted and there is no jurisdiction to amend now. The Board
took a view of the locus in quo and improperly based certain
conclusions on this: see London (leneral Omnibus Company,
Limited v. Lavell (1901), 1 Ch. 135 at p. 139; George v.
Humphrey Brothers (1912), 17 B.C. 541 at p. 542.
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Pitts, for respondent: The Board have jurisdiction to amend CE;’;‘;A‘;‘F
under section 54 of the 1925 amendment to the Water Act. The
comptroller’s action in changing the point of diversion was — 1928
irregular and inconsistent as it took the water away from my March 6.
client to which he was entitled under his licence. T ram

M aclean, I‘eplied. BUONAPARTE

Cur. adv. vull. RANO;‘ Lro.

SCHNEIDER
6th March, 1928.

Macponarp, C.J.A.: I would dismiss the appeal.

I think the matter disposed of by the Water Board was within
its jurisdiction. The change made by the water comptroller was,
I think, contrary to the scheme of the Act. The comptroller,
Mr. Young, adjudicated upon applications by the appellant and
by one Parke, for the right to divert water from what was alleged

‘to be two branches of the same creek. Parke, whose successor
the respondent is, was allowed his point of diversion at its
“present location, and a conditional licence was issued to him.
Appellant in his application asked for a point of diversion at
the point at which it has now been replaced. He received a
conditional licence. That was the situation from 1912 until
1924, when appellant received his final licence with a new point
placed above Parke’s point of diversion, thereby interfering with
his water supply. After a hearing, at which appellant failed to
attend, the Board changed the point of diversion back to that MA?‘?}X‘LD’
fixed by the conditional licence. It was contended that it had
no authority to do this, as not being within the powers granted
by section 54 of the Water Act Amendment Act, 1925, Cap. 61,
which reads:

“The Board may at any time amend any licence which in its opinion is
incomplete, imperfect, irregular, or inconsistent with the provisions of
this Act.”

I think the change made by the water comptroller was irreg-
ular and inconsistent with the provisions of this Aect. Tt was
proved before the Board that appellant’s point of diversion as
fixed by his conditional licence was not on Phil Creek at all. 1t
was on a chain of lakes or swamps which originally had no con-
nection whatever with Phil Creek. About 40 years ago a small
artificial channel was opened from Phil Creek, and water flowed
through this channel and formed the chain of lakes or swamps.
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Now, while the comptroller is given power to change a point of
diversion, I think it is inconsistent with the Water Act to change
it to a point in a different body of water. This the comptroller
did when he attached it to Phil Creek, which had no natural
connection with the chain of lakes.

Marriv, J.A.: This is an appeal under section 337 of the

SCH\M,,FR Water Act, R.S.B.C. 1924, Cap. 271, which gives a restricted

MARTIN, J.A.

appeal to this Court from four classes of orders of the Board of
Investigation established by that Aect, the other appeals from
that body being to the minister of lands, section 338, and in the
disposition of this appeal we have the same ample powers as in
the case of an appeal from a “final judgment of a judge of the
Supreme Court”—section 337 (1).

The appeal arises out of an order of the Board dated 13th
July, 1927, whereby an amendment is ordered to a final water
licence issued on 16th May, 1924, by the comptroller of water
rights to appellant (Schneider) which changes the point of
diversion fixed by him in said final licence and restores it to the
point fixed by him in the conditional licence of 7th March, 1917,
but which he later in the said final licence changed pursuant to
the powers conferred upon him by section 80 of the Act then in

force, as follows:

“Any licensee may obtain permission from the comptroller to change the
point of diversion of the water used by him, or the position of his works,
on giving such notices and complying with such terms as the comptroller
may require or impose, and subject to the requirements hereinbefore
imposed respecting the taking and using of lands.”

There is nothing before us to suggest that in making the
change pursuant to this section the comptroller did not comply
with the statute, or that he in any way exceeded his powers or
acted irregularly in the exercise of them.

Wide powers of the first importance are conferred by the
statute upon the comptroller and, e.g., he alone has the power
to adjudicate upon applications for and issue conditional and
final licences and exclusively perform other weighty duties
(sections 11, 13, 30 ef seq. to 76, 281, 289, 291, 299). The
said licences issued by him may be reviewed by the Board only
in the circumstances set out in section 309 as amended by Cap.
61 of 1925, See. 54, as follows:
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“309. (1.) The Board may at any time amend any licence which in COURT OF
its opinion is incomplete, imperfect, irregular, or inconsistent with the  APPEAL
provisions of this Act, or in respect of which it appears to the Board that E;é
the terms of the licence respecting the duty of water for the land to which
the licence is appurtenant and the irrigible area of land are based upon March 6.
wrong estimates of the said duty of water or area.”

“(2.) [Provides for notice to licensee and hearing of objections].” ToE

BuoNaPARTE

On the 10th of August, 1926, the respondent (the successor Rawcu Liv.
to Philip Parke who obtained a final licence on 12th February, SCHNMIDER
1925) formally applied in writing to the Board to amend the

appellant’s (Schneider) final licence

“on the grounds that it is irregular and inconsistent with the Act, in that
his point of diversion as shewn on the plan attached to his conditional
licence and his application for a licence, is not on Phil Creek, and no notices
have ever been posted by him on Phil Creek as required by the Act.

“No application under section 80 of the Water Act has been made by the
said John Henry Schneider to change the said point of diversion to Phil
Creek, and that the said Final Licence No. 4245 is irregular in that it
purports to give the said John Henry Schneider a point of diversion on
Phil Creek.”

As already stated no evidence whatever was given of any
irregularity in procedure and the statement in the Board’s
reasons that the said licence is “irregular” is unquestionably
erroneous and therefore the only possible ground upon which the
Board had jurisdiction to interfere with the licence was that it
was “inconsistent with the provisions of the Act,” but I confess ¥ 74
myself unable to apprehend how the regular exercise by the
comptroller of a special power to change the point of diversion
clearly conferred upon him by section 80 as the nominated
official for that very purpose, “upon such terms as the comp-
troller may require or impose” can be said to be “inconsistent”
with the Act which deliberately confers that identical and often
very necessary power upon him; some official must inevitably
be empowered to do so when need be in order to insure the con-
sistent working of the Act. I am therefore, in the first place,
of opinion that the Board had no jurisdiction to make the order
that 1t did make (by a quorum of two out of its three, at present
members) amending the said final licence to change the point of
diversion to one “on the north easterly shore of the above men-
tioned lake or swamp” as in the said order set out.

In the second place, I am also of opinion that the said order
cannot, on the facts, be supported because it is to me obvious



COURT OF
APPEAL

1928
March 6.

THe

BRITISH COLUMBIA REPORTS. [Vor.

that its members, with all respect, clearly misunderstood the
situation and dealt with the matter, as the evidence before them
and us shews, upon the assumption that the case against the
present appellant was concluded by the fact that it was estab-
lished that prior to 1887 no water came from a then un-named

Buonararte creek (later confusedly called, in whole or in part, Phil or

RawcH LTD.
v.
SCHNEIDER

MARTIN, J.A,

Parke Creek) into one small lake (now one of a chain of three
lakes) said water being partly diverted in that year from said
un-named creek into said lake by a short ditch, about 100 yards
long, cut by Alexander McDonald. In the course of time this
diverted water considerably increased as the evidence shews, and
also increased the number of small lakes from one to three with
an original outlet from the lowest by a natural short tributary
creek (as the Board itself finds) into a large creek (Hat) to the
eastward. But the all-important point is that at the time both
Schneider and Parke made their applications for conditional
licences in July, 1912, there was in existence and operation a
considerable water system consisting of a creek and chain of
three lakes with an inlet from what later was called Parke or
Phil Creek and an outlet in said small tributary natural creek,
and it was in regard to this entire de facto water system as a
unit in two branches that both applications were made (as shewn
by Parke’s application with sketch map as well as by
Schneider’s) and regularly adjudicated upon by the comptroller
first by the issuance of conditional licences, and later by final
ones, Schneider’s preceding Parke’s by nearly a year. It is to
my mind, clear, that the comptroller properly dealt with the
whole system as it existed when it came before him for con-
sideration under the said two applications which alone affected
it, being the first to be made thereupon and none later, and in
the determination of the question it was of no importance, legally
or practically, how the system was originally created, i.e.,
whether entirely natural or partly artificial. Watercourses
often change their channels and their nature and complexion so
frequently and unexpectedly from various causes that it is the
state of affairs upon the ground at the time of adjudication that
must govern the consideration of conflicting claims. If, for
example, McDonald’s short ditch had only been partly cut and
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abandoned, but the creek in a freshet by the forces of nature had ~ COURT OF

forced its way over the remaining distance (or made an entirely ik

new channel apart from the said ditch) and discharged itself 1928

into the detached lake and from that time on made and scoured March 6.

a new deep channel through a self-created chain of lakes, which THE

completely deprived the old bed of water, could it be said that Buoxararte

nevertheless that former but now dried up channel was still to RANC: Lip.

be regarded as the original creek? At most what happened SCHNEIDER

here was that Parke-Phil Creek became in fact by the cutting

of the ditch a two-branched water system and on that actual and

practical basis it was properly regarded for the purposes of the

Act by the comptroller. MARTIK, J.A.
T am therefore of opinion that the said amending order of the

Board cannot be supported being, with respect, based upon a

misunderstanding and misapplication of legal principles (as

their written reasons shew) and founded upon evidence not

material to the real question; the appeal, consequently, should

be allowed.

Garrimer, J.A.: In my view the Board were within their
powers in amending the final licence issued by the comptroller,
and as I do not regard the watercourse partly natural, and o, ;rpop
partly artificial as a branch of Phil Creek, I would not interfere ..
with the finding of the Board.

I think the appeal should be dismissed.

McPuirrres, J.A.: In my opinion the Board of Investigi-
tion arrived at the right conclusion, and the appellant fails in McpmILLIPs,
his adverse contention. I would dismiss the appeal. A

Appeal dismissed, Martin, J.A. dissenting.

Solicitor for appellant: W. B. Bredin.
Solicitor for respondent: C. H. Pitts.
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THE CORPORATION OF THE DISTRICT OF
PENTICTON v. SUTHERLAND.

Water and watercourses— Water record—Irrigation—Water appurtenant
to certain lands—Conlract fizing prices for supply—Water system sold
to municipality—Municipality to assume obligations wunder contracts
for supply—Order of Water Board raising prices under Water Act
Amendment Act, 1925—Validity—B.C. Stats. 1909, Cap. }8; 1925,
Cap. 61, Sec. 55.

The Southern Okanagan Land Company acquired a water record for 2,000
inches of water from Penticton Creek and a certain tract of land to
which the water record was made appurtenant for domestic and irriga-
tion purposes. The company sold a portion of the lands to the
defendant agreeing to supply him with a certain amount of water per
aere during the irrigation season at certain stated prices. Subse-
quently the company sold its entire irrigation system to the plaintiff
Muniecipality who acquired it pursuant to the provisions of the Water
Act of 1909, and assumed all obligations of the company as to its
water econtracts. In 1926 the Municipality increased the water rates
to a sum above what was agreed to in the original contracts between
the defendant and the Southern Okanagan Land Company claiming the
right to do so under an order of the water board passed pursuant to
section 55 of the Water Act Amendment Act, 1925. The Municipality
recovered judgment for the taxes and water tolls of 1926.

Held, on appeal, affirming the decision of Browx, Co. J., that the defendant
was legally made liable for the increased tolls for 1926.

APPEAL by defendant from the decision of Browx, Co. J. of
the 20th of August, 1927, in an action to recover municipal
taxes and irrigation tolls for 1926, in respect of about 22 acres
of orchard lands owned by him on the north side of Penticton
Creek in the Municipality of Penticton. The land in question
is included in a block of land formerly owned by one Thomas
Ellis who in 1892 obtained water record No. 322, as appurtenant
to said block of land for irrigation purposes. Ellis sold both
the land and the water record to the Southern Okanagan Land
Company and the land company then put in a water system.
On the 1st of April, 1910, the land company sold the defendant
ten acres of land and agreed to supply a certain amount of water
per acre at certain prices. Subsequently the defendant bought
adjoining lands, the vendor having previeusly entered into a
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like agreement with the company for the supply of water. On CZEI?ETA?

the 1st of October, 1910, the Municipality of Penticton pur-
chased the water system including water record No. 322 from 1928
the company, the Municipality agreeing to assume all obliga- March 6.
tions of the company as to the supply of water. Later the . - "
Municipality obtained a conditional licence to divert water on oF
Penticton Creek at a point one-half a mile above the point of ]%fgﬁg:o?
diversion under water record No. 322 for power and for the .
. ST . . SUTHERLAND

purpose of supplying the Municipality with water for domestic
purposes. In 1926 the Municipality increased the fees for
water above the amount agreed to in the original agreements.
This was done under an order of the water board passed pur-
suant to section 55 of Cap. 61 of the Act of 1925. The appel- Statement
lant complains he has not received sufficient water since 1924,
the result being that the crops were poor and many of the trees
have died. Further, the agreements as to price of water origin-
ally made were disregarded. The plaintiff succeeded for the
amount claimed on the trial.

The appeal was argued at Vietoria on the 2nd, 3rd and 6th
of ¥ebruary, 1928, before Macpoxarp, C.J.A., Magrin,
GarriaEr, McPuiLLips and Macpoxarp, JJ.A.

Sutherland, in person: The water record of 1892 is still
appurtenant to my lands, and I still have the water privileges
I acquired when I purchased these lands: see Dalton v. West
Shore and Northern Land Co. (1920), 28 B.C. 384. No licence
was issued to anyone. They could not issue a licence except
under Part V. of the Act of 1909, Cap. 48. The conditional
licence which was issued is not a licence at all. I did not get
the quantity of water they agreed to give me, the result being Argument
loss of crop and loss of trees dying through lack of water.

Harold B. REobertson, K.C., for respondent: The action is
for the taxes and water tolls for 1926. We submit that under
the Act of 1925, Cap. 61, Sec. 55, the Board had power to alter
the agreement between the company and the defendant. The
Ellis record of 1892 was cancelled under the new Act in 1911
and a new licence was issued to the Municipality. It is proved
that the requisite notices of the change were sent to Sutherland.
We say (1) it was not an absolute covenant to supply but a
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nglfggﬂ” covenant to supply all available water; (2) we are not liable
——  unless there is wilful neglect in the supply of water; (8) if
1928 there is default in supplying water we are entitled to two days’
March 6. notice. In any event he must shew that the failure to supply
Gonporaion Water caused the loss: see Yukon Gold Co. v. Canadian Klon-
oF dyke Power Co. (1919), 27 B.C. 81. Assuming there is proof
%f;ﬁg;of of damages it is not shewn whether it is on his own property or
his brother’s and there is no assignment from his brother to
himself. As to his claim for a return of moneys paid see Slater
v. Mayor, &c., of Burnley (1888), 59 L.T. 636 at p. 638;

Argument 1o skell v. Horner (1915), 3 K.B. 106 at pp. 117-18.

Sutherland, replied.

V.
SUTHERLAND

Cur. adv. vult.

6th March, 1928.

Macponarp, C.J.A.: A company known as the South
Okanagan Land Company acquired the Ellis water record
No. 822, and a tract of land to which the same was appurtenant.
The record gave the right to the holder to divert 2,000 inches of
water from Penticton Creek for agricultural and domestic
purposes, which would include purposes of irrigation. The
land company sold ten acres of the above mentioned land to the
appellant and agreed to supply him with water for irrigation
for periods of twelve hours on two days per week during the

\ACDONALD, irrigation season of each year for which the appellant was to
coa. pay fees to be fixed from time to time by the company, but in
no case to exceed $5 per acre for parcels containing more than

five acres.

Thereafter the land company sold its undertaking to the
respondent who acquired it pursuant to the provisions of the
Water Act, 1909. T will assume that this was legally done and
that the rights of the land company in the water and in the
undertaking were duly vested in the respondent. Under section
293 of said Act the respondent was made liable for the obliga-
tions of the land company.

The appellant was not a party to this transaction; he had an
interest in the water record since it was appurtenant, infer alia,
to his land.  What the respondent acquired from the land com-
pany was an interest in the water, not the ownership of the
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whole. Had this state of matters remained as it was on the Rt
completion of the respondent’s purchase, the appellant, I think, ——
would be entitled to succeed on one ground at least, of his appeal. 1928
The maximum fee which the respondent was entitled to charge March 6.
for irrigation in respect of appellant’s ten acres would be $50 gopporation
per annum. In 1926 respondent increased the fees to a sum DrsTon or
above that figure. It did this notwithstanding the agreement Pexticrox
aforesaid, under and by virtue of an order of the Water Board
passed pursuant to chapter 61 of the Acts of 1925, section 55,
and by virtue of the interpretation clause of the Water Act. It
has not been shewn that this was not regularly obtained. In the
absence of proof to the contrary, it must be assumed that it was,
- and that being so, the appellant was legally made liable for the
increased water tolls of 1926.

There is another branch of the appeal which is not affected
by the water legislation. The appellant claims damages for
non-delivery of water that he was entitled to under the agree-
ment with the land company. That agreement, article 11, pro- macooxarp,
vides that the company’s covenant to convey and supply water to ~ “7*
the appellant shall not be deemed to be broken by reason of
delivery of a less quantity than the appellant was entitled to
unless two clear days’ notice in writing to the company should
be given, from time to time, of said shortage. That notice was
not given, and therefore appellant has not put himself in the
position to claim a breach in that respect.

The appellant, who appeared in person, took other exceptions
to the judgment appealed from, but I am forced to the conclusion
that they are not tenable.

Mr. Sutherland included in his appeal a claim for relief in
respect of land agreed to be conveyed to him by his brother.

This is on the same footing as his own ten acres and is disposed
of by the findings above.

The appeal must be dismissed.

v.
SUTHERLAND

Martin, J.A.: No good cause has, in my opinion, been shewn
for disturbing the judgment herein and therefore this appeal MARTIN, s.A.
should be dismissed.

GarLiaer, J.A.: I agree in dismissing the appeal. T
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CZEI?;A%F McPuirrres, J.A.: I would dismiss the action and allow
——  the counterclaim. The respondent in this appeal is a municipal
1928 corporation and became entitled to water records and the dis-

March 6. tribution of water for irrvigation purposes, transferees from

Componarion COMpanies with such rights under the Water Act and the

OF respondent was under compulsion to carry out the terms of
DISTRICT OF

PE\TICTO\ contract for the supply of water with landowners of whom the

appellant is one. The error that is patent is this, that the

Munieipality proceeded to supply the water and imposed rates

in disregard of provisions of the Water Act and in the same

manner as in respect of the supply of domestic water under the

provisions of the Municipal Act. The water in question was

water appurtenant to the land of the appellant and could not be

dealt with in this manner. The appellant along with all other

landowners had a proprietary interest in the water and there

was a statutory obligation on the respondent to supply the water

and in error and contrary to the statutory rights of the appellant

water was diverted to other areas and to other users contrary to

the statute and the contractual obligations that were imposed

upon the Municipality (see Muvreny, J. in Dallon v. West

Shore and Northern Land Co. (1920), 28 B.C. 384 at p. 386).

In that my learned brothers have all come to a different conclu-

MCPI;_I:_LIPS’ sion to that at which I have arrived, and the case is not one that

can proceed further unless by special leave, I will not, in any

great detail or specially, draw attention to questions of fact, but

deal with them generally. With regard to the Board of Investi-

gation’s order affecting the rights of the appellant, I would apply

the ratio decidendr as contained in my judgment in Kenworthy

v. Bishop (1925), 36 B.C. 38, especially at p. 45. The appel-

lant was not served with the requisite notice; it was not the

case of a hearing had by the Board of Investigation, all parties

being heard. In my opinion, there was complete frustration

upon the part of the respondent of the contract that it was under

an obligation to carry out, there being a wilful withholding of

water from the appellant in direct breach of the obligation upon

the respondent to supply water to which the appellant was

entitled and the supply of water to other areas which water the

appellant was plainly entitled to. In this connection, I would

refer to the decision of this Court in Yukon Gold Co. v. Cana-

SUTI[EBLAND
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dian Klondyke Power Co. (1919), 27 B.C. 81. The analogy ©OUBTOF

with the present case is complete the only difference being that AR
here it is water, there it was power. The present case is one of 1928
flagrant departure from the obligations that were by contract March 6.
and by statute imposed upon the respondent and the destruetion g oo "
of all possibility of effectively growing and bringing to maturity OF
in a commercial way, and suitable for the market, fruit which ]]?);S;?fé;ro?\r
the appellant would have been able to do if the proper supply of v
. : Y SUTHERLAND

water had been given. The defence set up by the respondent
and the contention put forward upon this appeal in support of
the challenged judgment is one wholly devoid of merit. Tt
shocks one to see the plain disregard of contractual obligation
presented in this case and the non-observance of statutory law
upon the part of the respondent with the result that fruit-growers
—of whom the appellant is one—are exploited out of proper
returns in the carrying on of their orchards resulting in the
destruction of orchards that took long years to bring into the
condition of commercial production. MCPHILLIPS,

T cannot leave the consideration of this case without adverting ~ 7*
" to statutory provisions that have been added to the Mumicipal
Act and the Water Act, curative in their nature, and which
amount in effect to prevention of reasonable exception being
taken to defaults on the part of the municipal authority in
complying with the general provisions of both the above-men-
tioned Acts and which in their effect render it difficult, if not
impossible, for the Court to decree just relief to the users of
water who reasonably were of the belief that there had been no
disturbance in their vested right to water and unimpaired in
flow in the carrying on of the industry of orchardists; in truth
it comes to this that that which is brought about is an enforced
denial of justice in many cases. This case in its result affords
an instance of this which is greatly to be deplored.

DONALD,

Macpoxarp, J.A. would dismiss the appeal and cross-appeal. ¢

Appeal dismissed, McPhillips, J.A. dissenting.

Solicitor for appellant: W. 4. Woodward.
Solicitor for respondent: H. H. Boyle.
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IN RE ESTATE OF D. H. WILSON, Dgrcrasep.
WILSON v. MINISTER OF FINANCE.

March g, Succession duty—Contingent estate—Bond for payment within two years

IN RE

ESTATE OF

D. H.
WILSON,

DECEASED.

WILSON
v

of death approved—Interest—Date from which it is chargeable—
R.8.B.C. 192}, Cap. 244, Secs. 17, 19 and 20.

Section 20 of the Succession Duty Act provides that duty is payable at the

death of the deceased ‘“unless otherwise herein provided for.” By
section 17 duty on contingent estates may be paid “within such time,
not exceeding two years from the death of the deceased, as may be
fixed by the Lieutenant-Governor in Council.”

MINISTER OF A {estator whose estate included a contingent interest, died on the 10th of

FINANCE

December, 1926, and his executrix, electing to pay the duty on the
contingency within two years, filed a bond as security for payment of
the duty on the 10th of December, 1928, which was duly approved by
order in council. The minister asserted the right to add interest at
6 per cent. on the duty payable from the date of testator’s death until
the date of payment. On petition of the executrix it was held that
the Crown was entitled to interest as claimed.

Held, on appeal, reversing the decision of Mureny, J. (McPuiriirs, J.A. -

dissenting), that the duty was made payable with the approval of the
Lieutenant-Governor in Counecil two years after the death of the testator
under section 17 which is within the exception “unless otherwise pro-
vided for” in section 20, and no interest is chargeable except from the
date fixed for payment.

APPEAL by the executrix of the estate of D. H. Wilson,
deceased, from the order of MurpryY, J. of the 30th of Septem-
ber, 1927, on a petition by the executrix, the widow of deceased,
for a determination of the amount of succession duty payable
on the 10th of December, 1928, in respect of said estate. The
testator died on the 10th of December, 1926, and letters probate

Statement Were duly granted to the executrix. The succession duty to

which the estate was liable was determined at $20,452.36 of
which sum $10,411.21 is in respect to the interest of the widow
in the estate of a life tenant and the annuity to one Thomas
Wilson as a beneficiary, the balance of $10,041.15 being in
respect to the interest of three daughters who are entitled to a
contingent remainder in the whole estate. The said sum of
$10,411.21 was duly paid on the 1st of June, 1927, and pursu-



XL.] BRITISH COLUMBIA REPORTS.

ant to the provisions of section 17 of the said Act the Lieutenant-
Governor in Council approved of a bond by the United States
Fidelity & Guarantee Company, the widow, and the three
daughters in the penal sum of $37,293.61 for payment on the
10th of December, 1928, of the amount of succession duty pay-
able in respect to the interest of the said contingent remainder-
man the bond being duly executed and delivered to the minister
of finance. The said minister asserts the right to add interest
at the rate of 6 per cent. per annum upon the said sum of
$10,041.15 from the 10th of December, 1926, until paid and
the petitioner disputes the right to charge interest until after
the 10th of December, 1928. It was held by the trial judge
that the Crown is entitled to interest as claimed.

The appeal was argued at Vietoria on the 10th of Jan-
nary, 1928, before Macpoxarp, C.J.A., MarTiN, GALLTHER,
McPairrres and Macponarp, JJ.A.

Alfred Bull, for appellant: Section 20 of the Act is the only
section that deals with interest, and interest is payable on all
duties that become payable at death. This is a case where it
is not payable at death and is otherwise provided for. The wife
has a life interest in the whole estate and the remainder is to
the three daughters. The question is as to the duty on the
contingent interest to the daughters. Section 17 provides three
alternatives: (a) The executor may pay any time within two
vears; (b) she may with the consent of the minister pay after
the expiration of the two years; and (¢) it may be paid when
the estate comes into possession. We submit that section 19
does not apply to this case and is confined to duties that are
payable on the date of the testator’s death.

Darling, for respondent: The whole Act should be considered.
Section 20 deals with the time when interest is payable and
applies to all duties. On the construction of the statute see
Halsbury’s Laws of England, Vol. 27, p. 181, sec. 348.

Bull, in reply, referred to Maxwell on the Interpretation of
Statutes, 3rd Kd., p. 168.

Cur. adv. vult.
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COURT OF 6th March, 1928.
APPEAL Macponarn, C.J.A.: Section 20 of the Succession Duty Aet,
1928 Cap. 244, R.S.B.C. 1924, makes the duty payable at the death
March 6. ©of the deceased, “unless otherwise herein provided for.” By
section 17, duty on contingent estates, as these are, may be paid
ES?ATREF or *within such time not exceeding two years from the death of the
W%S%ﬁ deceased, as may be fixed by the Lieutenant-Governor in Coun-
Deceasep. cil.”  In my opinion, the true construction of these provisions
is that no interest on the duty is chargeable except from the date

WiILSON
. so fixed.
MINISTER OF ) §
FINANCE I would allow the appeal.

Marrrx, J.A.: This appeal turns on the meaning to be attrib- |

uted to the language used in sections 17, 19 and 20 of the

martiN, 5.4, Statire, and after a careful consideration of them it is my

opinion that the appellant is not liable to pay the interest
demanded from her, and so the appeal should be allowed.

Garrrmug, J.A.: The property here subject to succession
duty included future or contingent estate and the executors
having elected to pay the succession duty on this estate within
the period of two years from the death of the deceased, the duty
on such contingent estate was calculated on the value of such
estate as of the date of the death of the deceased under section
32 of the Succession Duty Act, R.S.B.C. 1924, Cap. 244.

The executors proceeded under subsection (1) of section 17
and there was no commutation as under section 19. A bond
as provided for in section 23, subsection (2) was approved by
order in council and duly filed for payment of such duty on 10th

carriaes, Lecember, 1928, being within two years from the death of the
J.A. deceased.

The learned trial judge, from whose order this appeal is taken
(Murpny, J.), has allowed interest at the rate of 6 per cen.
as provided in section 20, from the 10th of December, 1926,
until paid.

Mr. Bull on behalf of the executors disputes this right of
the finance minister to charge interest until after the time fixed
for payment, December 10th, 1928,

Section 20 is the only one that deals with the payment of
interest on succession duty. Section 20 (1) is as follows:
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“The duties imposed by this Act, unless otherwise provided for, shall be
due and payable at the death of the deceased, and if the same are paid
within six months no interest shall be charged or collected thereon, but
if not so paid, interest at the rate of 6 per centum per annum shall be
charged and collected from the death of the deceased.”

The estate in question comes within the exception ‘“‘unless
otherwise provided for” in section 20 and is dealt with in
sections 17 and 19.

Two courses might have been pursued, one for commutation
as of a present payment under section 19, and one for payment
within two years which latter wag here adopted. Under seetion
17 the time for payment is not immediate payment but is fixed
at two years. The way I view sections 17 and 19 is this: Under
section 19 after commutation the amount agreed upon became
due and payable at once, the present worth would be determined
and being a contingent estate, the amount payable would be less
than would have been the case where the estate came into pos-
session and enjoyment on the death of the testator. I do not
regard section 17 as being merely a section authorizing the
Lieutenant-Governor in Council to extend the time for payment
of an amount commuted under seetion 19. It may apply for
that purpose, which I do not decide, but it seems to me it has a
wider scope which the petitioner here availed herself of. The
effect of section 17 seems to me to be this: The petitioner as in
this case, goes to the department and says, as to succession duty
affecting the contingent interest of the children, “I wish to pay
that within two years. While their interest might not come in
for several years, I am willing to pay within two years without
commutation, the sum that would be computed as of this date.”
The department agree to this and a bond is put up to secure
payment of the amount on that date. If not paid on that date,
by the consent of the minister, an extension may be obtained
but in such event certain consequences flow therefrom, which
are dealt with in the section. It seems to me that this is a
course open to the petitioner independent of section 19, and
within the exception in section 20. A time is thus fixed for
payment of duty on a contingent interest to the same effect that
the statute in section 20 fixes the time of payment on property
coming into enjoyment at time of death. In this latter case if
paid immediately, or within six months after death, no interest

A
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C:g‘;‘;;l“ is charged. Under section 17 the time fixed for payment is two
——  years after death, and no interest should be charged if paid on
1928 or before the time fixed.

March 6. I would allow the appeal.

E;&fEE or  McPurrrres, JLA.: T would affirm the judgment of Mr.

W]?islk{):\' Justice Murpmy. T cannot take the view that the case is one
Decrasep. coming under the words “unless otherwise provided for” as con-
wisoy fained in section 20 of the Succession Duty Act (Cap. 244,
v. R.S.B.C. 1924) and that section 17 in admitting payment of
M{;\Iisffg;r duty on contingent estates within two years from the death of
the deceased brings such a case within those words. The interest,
in my opinion, has been properly allowed and no case has been
made out which admits of it being disallowed. Section 20 is
the controlling section and imperatively imposes interest in all
cases unless it can be established that the case is one of statutory
exemption and I see nothing of that kind here.

I had occasion to deal with this subject recently in In re
Estate of John Henry Oldfield, Deceased (1927), 39 B.C. 119.
That case deals with the one case where the interest may be
remitted or postponed in running. The present case is wholly
outside the statute and there can be no exemption of payment

of the interest in my opinion.

MCPHILLIPS,
J.A.

“"ACfI’O;ALD’ Macpovarp, J.A.: 1 would allow the appeal.

Appeal allowed, McPhillips, J.A. dissenting.

Solicitors for appellant: Twpper, Bull & Tupper.
Solicitor for respondent: Clarence Darling.
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IN RE ESTATE OF GEORGE KEYES, DzrcrasEep.
KEYES ET AL. v. GRANT ET AL.

Will—Construction—Devise to wife—“This is my wish (her being free to
use her own judgment)” meaning of—Precatory trust—Wife pre-
deceased husband.

A testator devised and bequeathed to his wife “all my personal property
moneys securities everything that I now possess or may possess at the
time of my decease and this is my wish (her being free to use her own
judgment) for her Sadie Keyes to will at her death to,” ete. Then
follow certain legacies. Husband and wife made their wills on the
same date in precisely the same words, each bequeathing to the other
all their property as above. The wife predeceased her husband. On
originating summons by the executor it was held that there was in
the will “a direction amounting to an obligation” as distinguished from
a mere expression of the testator’s wishes thus creating a trust in
favour of the beneficiaries.

Held, on appeal, reversing the decision of Morrisox, J., that in view of
the words “her being free to use her own judgment” the direction to
carry out the testator’s wishes cannot be construed as imperative. The
will should be interpreted to mean that the testator gave his property
to his wife absolutely and the doctrine of precatory trusts does not
apply.

A PPEAL by the next of kin of George Keyes, deceased, from
the decision of Morrison, J. of the 27th of Oetober, 1927, on
an originating summeons issued on the application of Gordon
Grant, sole executor of the estate of Sadie Keyes, deceased, and
George Keyes, deceased. George Keyes and Sadie Keyes were
husband and wife and on the 3rd of July, 1926, they both made
wills in precisely the same terms, the husband bequeathing all
his estate to his wife and the wife bequeathing all her estate
to her husband. Sadie Keyes died on the 30th of Mareh,
1927, and George Keyes died on the 18th of May,