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REPORTS OF CASES

DECIDED IN THE

COURT OF APPEAL,
SUPREME AND COUNTY COURTS

OF

BRITISH COLUMBIA,

TOGETHER WITH SOME

CASES IN ADMIRALTY

ARMSTRONG AND SUTHERLAND v. NEW Cigf;g"
WESTMINSTER HARBOUR BOARD. —_—
1929
Arbitration—Expropriation of land—Elevator site—Compensation—Prin- Jan. 8
ciples governing—~Can. Stats. 19183, Cap. 158, Sec. 12—R.8.C. 1927, Cap. o
170, Sec. 232 (5). ARMSTRONG

.
In expropriation proceedings under section 12 of The New Westminster NEW WEsT-
Harbour Commissioners Act, where the award discloses the fact that MINSTER
. . . . . HarBoUR
the arbitrator omitted to give any or manifestly inadequate compensa- “g., .o
tion for a certain portion of the land appropriated, the Court of Appeal
should correct the award under section 232 (5) of the Railway Act
and increase it in such amount as the evidence justifies.

APPEAL by plaintiffs from the decision of Morrisox, J. of
the 25th of May, 1928, affirming the award of Howay, Co. J.
of the 24th of April, 1928, on an arbitration through expropria-
tion proceedings taken by The New Westminster Harbour Com- Statement
missioners under The New Westminster Harbour Commis-
sioners Act to acquire 33.2 acres as an elevator site on the south
shore of the Fraser River being a portion of sections 34 and 35,
1
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?;;1‘1"" block 5, North Range 3 West of the Coast Meridian, New
——  Westminster District, and belonging to the estate of Joseph

1929 Charles Armstrong, deceased. The award was as follows:

Jan. 8. “Under section 221, subsection (2) of the Railway Act which governs

these proceedings, the value which I have to find is that at the time of the

ARMSTRONG deposit of the plans of this elevator—I15th February, 1928,

NEW%VEST- “In fixing that value, the principle is that the compensation must be
minstEr based on the value to the owner as of the date of the deposit of the plan,
Harpour and not the value when taken to the Harbour Commissioners (King v.

Boarp Halifax Electrie Tramway Co. (1918), 40 D.L.R. 184; (1919), 52 D.L.R.
688).

“In assessing such compensation, the sales of adjoining properties afford
a safe prima facie basis of valuation; or, as it is expressed in another case,
the market price of the lands in the vicinity is prima facie the basis of
and not the value when taken to the Harbour Commissioners (King v.
Condon, ib. 275).

“On behalf of the owners, I have here much evidence of opinion as to
what, in the views of the individual witnesses the land being expropriated
is worth at the present time—worth to the Harbour Commissioners for this
elevator site. These opinions are of little assistance. It is not the value
today that I am to find, but the value on the 15th of February last, before it
was known that an elevator would be located in this vicinity—mnot the value
to the Harbour Commissioners, but the value to the owner.

“Needless to say the filing of the plans and the assured advent of the

Statement elevator increased greatly the price at which properties in the vicinity were

held; but the figure which an owner may demand for his property is only
one of the factors to be considered in settling value. People often hold land
at prices far beyond its market value.

“I must be governed by the rule above quoted. To my mind, the tangible
thing is the amounts that people have been willing to pay for similar land
in the viecinity in the past few years—Iland with the same, or approximately
the same situation and benefits and possibilities. I assume that the seller
of land has in his mind, as a justification of his price, the possibilities and
contingencies of the situation and thus settles upon an amount which he is
content to accept as the present sale value of future possibilities. Values
depend, in my opinion, on the estimation of the ordinary man. An extra-
ordinary man may see great possibilities of wealth, but until he can con-
vince his fellow man of the reality of his vision, it remains a dream beyond
the limits of practieal life. As Maclean, J. says in The King v. Roland
Stuart (1926), Ex. C.R. 91 at p. 97: ‘The future advantage must however
be calculable and calculated at the date of expropriation, and the proper
compensation is the amount which a prudent man would then be willing to
pay for it. The value to the owner consists in all the advantages which the
land possesses present or future, but it is the present value alone of such
advantages that must be determined.’

“Governing myself, then, by the evidence of sales in the vieinity, I am
impressed by the amount mentioned by Mr. Spear, who purchased in May,
1925, 1,112 feet of water-front (an area of about three and a quarter acres)
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for $14,000. That is one of the latest and the very highest purchase any-
where in the vicinity prior to February last. The figure works out at a
rate of about $12.60 per foot of water frontage. Placing, then, the 1,850
feet of water frontage at $13 a foot equals $24,050. Add thereto ten per
cent. for compulsory sale ($2,405)—total value $26,455.

“I therefore award that the price to be paid by the Harbour Commis-
sioners for the property of the applicants is $26,455 together with interest
at five per cent. from the 15th of February, 1928.

“The Harbour Commissioners will pay the costs of the arbitration.”

The appeal was argued at Vancouver on the 9th and 13th of
November, 1928, before Macvonarp, C.J.A., Marriy, Gar-
LIHER, McPrirrips and Macponarp, JJ.A.

W. J. Whiteside, K.C., for appellants: The Harbour Com-
missioners took an option on the property for $40,000. They
paid $100 and went no further as the authorities in Ottawa said
they would not pay this amount for the property. The award
was $26,455 and we say this is too low. The arbitrator did not
apply his mind to the evidence as he should have done. There
1s 1,850 feet of water-frontage with deep water on the strip
taken. As to the principles upon which compensation should be
awarded see Green v. Canadian Northern Ry. Co. (1915), 19
Can. Ry. Cas. 171; In re National Trust Co. and Canadian
Pacific By. Co. (1913), 16 Can. Ry. Cas. 291 at p. 301.

David Whiteside, K.C., for respondent: The value of the
property is arrived at by the various facts surrounding and
unless there is very special reason for so doing the Court of
Appeal will not interfere. Even if they think the award inade-
quate they should not disturb it: see Ruddy v. Toronto Eastern
Ey. Co. (1917), 21 Can. Ry. Cas. 377; Noble v. Campbellford,
Lake Ontario & Western Ry. Co. (1916), ib. 380.

W. J. Whiteside, in reply, referred to Fraser v. Fraserville
(City) (1917), 86 L.J., P.C. 91, and MacMurchy & Denison’s
Railway Law of Canada, 3rd Ed., 310.

Cur. adv. vult.

8th January, 1929.
Macpoxarp, C.J.A.: This is an appeal from an award of
Howay, Co. J., sitting as an arbitrator under section 221 (2)
of the Railway Act of Canada, 11.8.C. 1927, Cap. 170, to ascer-
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tain the value of land expropriated by the respondent, which
award was affirmed by Moxrrison, J.

The arbitrator is a County Court judge of long experience
and was familiar with the locality in which the land is situate.
The questions involved are questions of fact. It does not appear
that the arbitrator was under any misapprehension concerning
the factors invelved in the arbitration or the principles by which
he ought to be governed. He came to a firm conclusion which,
in my opinion, is not an unreasonable one, and this conclusion
was accepted as the correct one by the said learned judge. In
these circumstances, and after fully considering the evidence in
the case, I am satisfied that the arbitrator has not been shewn
here to have been wrong in his conclusion but has come to the
right conclusion, and the award should be upheld.

Magrrin, J.A.: It is submitted by appellants that the award
of the learned judge below (County Judge Howay) is clearly
erroneous because the reasons His Honour gives disclose the
fact that he omitted to give any, or manifestly inadequate, com-
pensation for that portion of the land appropriated which lies
behind the river-frontage strip, and in my opinion that submis-
sion has been established; therefore under section 232 of the
Railway Aect, Cap. 170, R.S.C. 1927 we “should [in the
present circumstances] make the correct award” that His
Honour should have made, and as there is evidence before us
that justifies an increase of $3,300 in the award the appeal
should be allowed and an additional “amount awarded” by this
Court under subsection 5 to that extent.

Garriuer, J.A.: The learned judge who acted as arbitrator
was largely influenced in coming to his conclusion as to value;

.in fact it may be said that he practically based it upon the sale

of a piece of water-front land in the vicinity, 1,112 feet long by
150 feet in depth, for the sum of $14,000, containing three and
one-quarter acres. This works out at a foot frontage of $12.60.
Assuming then that the learned judge is justified upon the
evidence in accepting that as a guide, what is the result? A
piece of water-frontage 150 feet deep is valued at $12.60 per
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front foot, and while that might be a fair value for a piece of
that depth and might be a fair value for the land in question
based on a like depth, what becomes of what I might term, all
the hinterland for which on that basis an added value of 40 cents
a front foot is allowed ¢ The hinterland area is almost 27 acres
which at the additional sum allowed the difference between $13
and $12.60 per front foot would place the price per acre of the
hinterland at, roughly, $27. Now, if a basis of $12.60 per front
foot is applied as fair value for a strip 150 feet deep, it seems
to me we should then value the remaining land taken; otherwise
you might have a piece of land to be expropriated running back
half a mile and yet you would only be remunerated at practically
the same figure as land only 150 feet in depth.

Considering that this hinterland is part and parcel of the
whole, including the water-frontage, and as such has a potential
value to the owner beyond what would be its value for, say,
farming land or grazing purposes, and by reason of its situation
is and would be available in connection with industrial develop-
ment, I think that is a feature we are entitled to take into con-
sideration in estimating its value. It is true no evidence has
been directed to its value on precisely that basis, but evidence
was directed to its suitability for industrial purposes. On that
basis I think $100 an acre is a fair figure to place on it, in addi-
tion to what has been allowed by the learned arbitrator, and to
that extent the appeal is allowed.

McPurrrres, J.A.: Upon the opening of this appeal counsel
for the appellants applied to read further material. This is
permissible with leave of the Court—section 232 (3) of the
Railway Act (Cap. 170, R.S.C. 1927):

“3. The Court may, where, from any other evidence it deems proper to
admit, it is clearly satisfied that injustice has been done, set aside the award
or remit it to the arbitrator for reconsideration with such directions as it
deems proper.”

The new evidence in my opinion was cogent evidence in sup-
port of the appellants’ case. Leave was refused by the majority
of the Court. With great respect to my learned brothers, I was
of the opinion that leave should be granted. The same rules
which govern in actions of law in my opinion, should not have
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force in a matter such as this, an appeal from an award under
the Railway Act, t.e., technical rules should not control.

Now examining the evidence in this case as adduced at the
arbitration, I am compelled to say in the language of the statute,
with great respect to the learned arbitrator and the learned judge
of the Supreme Court, to whom an appeal was taken, that 1 am
“clearly satisfied that injustice has been done.” The learned
arbitrator, with respect, in my opinion, fell into a serious error
in guiding himself by the Spear purchase in arriving at his
valuation of the land in question. That was an area of merely
three and a quarter acres being of shallow depth back from the
river-frontage, whilst in the present case, allowing for the same
depth as in the Spear case, there remain some 27 acres for which
the learned arbitrator has allowed nothing. The following is an
excerpt from the arbitrator’s award:

“Governing myself, then, by the evidence of sales in the vicinity, I am
impressed by the amount mentioned by Mr. Spear, who purchased in May,
1925, 1,112 feet of waterfront (an area of about three and a quarter acres)
for $14,000. That is one of the latest and the very highest purchase any-
where in the vicinity prior to February last. The figure works out at a
rate of about $12.60 per foot of water-frontage. Placing, then, the 1,850
feet of water-frontage at $13 a foot equals $24,050. Add thereto ten per
cent. for compulsory sale ($2,405)—total value, $26,455.”

It is clear that the learned arbitrator overlooked the fact that
in the present case there was a very large area of land as com-
pared with the Spear case, namely, some 27 acres in excess of the
area in the Spear case. Further, upon the evidence the land
down stream (Fraser River) and west of the bridge is unques-
tionably much more valuable than land east of the bridge——that
is above the bridge—the bridge itself constituting a serious
obstacle and necessitating ships passing through a swing span.
The ideal sites for elevators are those which are below the bridge
with proper depth of water and landing facilities which the land
in question undoubtedly has.

The valuation was undoubtedly arrived at erroneously, and is
totally inadequate. It would seem to me that the learned
arbitrator and the learned judge of the Supreme Court to whom
an appeal was taken from the award, wholly failed to apply the
governing rule as to valuation in failing to take into considera-
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tion the true value of the land as an elevator site. At the time
of the notice to treat, viz., the 20th of February, 1928, it cannot
be other than common ground that the land in the neighbourhood
was known to be suitable for elevator sites and that was the pur-
pose of the respondent, i.e., acquirement of the land for an
elevator site in area 33.2 acres.

Lord Dunedin in Cedar Rapids Manufacturing Co. v. Lacoste
(1914), 83 L.J., P.C. 162 at pp. 166-7, laid down the principle

upon which a valuation should be made. Ie said:

“For the present purpose it may be sufficient to state two brief proposi-
tions: First, the value to be paid for is the value to the owner as it
existed at the date of the taking, not the value to the taker. Secondly, the
value to the owner consists in all advantages which the land possesses
present or future, but it is the present value alone of such advantages which
fails to be determined. Where, therefore, the element of value over and
above the bare value of the ground itself (commonly spoken of as the
agricultural value) consists in adaptability for a certain undertaking
(though adaptability, as pointed out by Lord Justice Fletcher Moulton in
the case cited, is really rather an unfortunate expression), the value is not
a proportional part of the assumed value of the whole undertaking, but is
merely the price, enhanced above the bare value of the ground which
possible intending undertakers would give. That price must be tested by
the imaginary market which would have ruled had the land been exposed
for sale before any undertakers had secured the powers or acquired the
other subjects which made the undertaking as a whole a realized
possibility.”

The whole judgment is well summarized in the head-note:

“The law of Canada as regards the principles upon which compensation
for land taken compulsorily is to be awarded is the same as the law of
England; that is to say, the value to be paid for is the value to the owner
as it exists at the date of taking, not the value to the taker; and this value
consists in the present value of all such advantages as the land possesses,
present or future.

“Where, therefore, there is a value above the bare agricultural value of
the land, consisting in a possibility of use for a certain undertaking, the
price is not to be calculated as a proportional part of the whole value of
such undertaking, but is such price above the bare agricultural value as
possible intending undertakers would give.”

I cannot agree that the learned arbitrator did in his valuation
give proper heed to these guiding prineciples.
The learned judge on appeal from the award gave the follow-

ing reasons:

“I do not think the learned judge proceeded on a wrong principle herein.
There does not appear to me to be the preponderance of evidence which
would justify disturbing the award.”
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It is, therefore, with great respect, evident that the learned
judge failed to note or appreciate the error into which the
learned arbitrator fell, in not taking into consideration the true
principles upon which the valuation should have been made and
the failure to take into consideration that as to 27 acres of the
land, nothing whatever was allowed. Therefore, in conformity
with the statute law (section 232 (3) the Railway Aect, Cap.
170, R.8.C. 1927) I am “‘clearly satisfied that injustice has been
done.” T would “set aside the award.” The appeal in my
opinion should be allowed.

Macpowarp, J.A.: This appeal gives me considerable diffi-
culty. If there is evidence to justify the award we should not
interfere, even if viewing it independently we might arrive at a
different conclusion. If however, we find the reasoning of the
learned arbitrator faulty or find that he did not consider all the
elements which should enter into a proper valuation, including
the potentialities of the property at the time of the taking, we
may set it aside. The principle to follow is similar to any other
appeal on a question of fact.

In his award the learned arbitrator says: [already set out in
the judgment of McPuIrLies, J.A.7T.

Were it not for the first line in this paragraph, viz., “Govern-
ing myself, then, by the evidence of sales,” there would be little
difficulty because reading it without that clause, I find, with
respect, that the learned arbitrator did not logically follow the
implications of the purchase by Spear in May, 1925. Does he
mean by the first line that he considered other sales? If he did
the evidence of Draper and others would justify the award. But
I do not think it is open to that construction. He says in effect
“Governing myself by sales, I am impressed with one in particu-
lar which may be taken as a guide for the conclusion I should
arrive at.”

For reasons pointed out by my brother Garrier, he should
on that basis have awarded a larger amount. I would therefore
allow the appeal and vary the award to the extent indicated in
the judgment of my brothers MarTIN and GALLIHER.

Appeal allowed, Macdonald, C.J.A. dissenting.

Solicitor for appellants: Martin & Sullivan.
Solicitors for respondent: McQuarrie, Whiteside & Duncan.
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REX v. COX.

Motor-vekicles—Driving to the common danger—Conviction—Imposition of
fine and costs—CQertiorari—Conviction sustained but costs set aside—
View of locus in quo by justice—At the request of accused’s counsel
and consent of Crown counsel-—R.8.B.C. 1924, Cap. 177, Secs. 13 (1)
and 29—B.C. Stats. 1925, Cap. 33, Sec. 10—R.8.B.C. 1924, Cap. 245,
Secs. 36 (3), 38 and 101.

An accused was convicted before a justice of the peace of driving a motor-
vehicle to the common danger contrary to section 13 (1) of the Motor-
vehicle Act and was fined $10, and $2.50 costs. On application for
certiorari the conviction imposing the fine was sustained but the part
relating to costs was set aside.

Held, on appeal, affirming the decision of MacpoNALD, J., that under sections
82 and 101 of the Summary Convictions Act the judge below had the
power to strike out the order as to costs and the rest of the conviction
was properly sustained.

At the request of the appellant, with the consent of the prosecutor and in
the presence of the appellant and his counsel and of the prosecutor, the
justice took a view of the locus in gquo after the evidence was completed.

Held, that the Court will not accede to an application to set aside a convie-
tion because of the alleged wrongful procedure brought about at the
express request of the appellant.

APPEAL by accused from the decision of Macpoxarp, J. of
the 24th of September, 1928, quashing in part only, the convie-
tion of the accused by R. C. Macdonald, Esquire, a justice of
the peace for the District Municipality of Coquitlam on the 30th
of July, 1928, for unlawfully operating a motor-vehicle on the
Dewdney trunk road “to the common danger” in contravention
of section 13 of the Motor-vehicle Act. After hearing the
evidence the justice of the peace at the instance of counsel for the
accused and with the consent of the Crown’s counsel took a view
of the locus in quo. He then convicted the accused and imposed
a fine of $10, and $2.50 costs. The learned judge sustained the
conviction imposing the fine but set aside that part of it relating
to costs.

The appeal was argued at Vancouver on the 2nd of October,
1928, before Macvoxarp, C.J.A., Marriy, GaLLIHER, Mc-
Purirres and Macponarp, JJ.A.
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Bray, for appellant: The justice of the peace had no juris-
diction whatever to take a view of the locus in quo: see Rex v.
Crawford (1913), 18 B.C. 20; Regina v. Petrie (1890), 20
Ont. 317 at p. 324; Re Sing Kee (1901), 8 B.C. 20; Far-
quharson v. Morgan (1894), 1 Q.B. 552. Under sections 36 (3)
and 38 of the Summary Convictions Aect the evidence must be
taken down in writing and on cerfiorari everything must be
brought up but there were no depositions: see Denault v. Robida
(1894), 8 Can. C.C. 501; Rex v. McGregor (1905), 11 B.C.
350; Re Lacroix (1907), 12 Can. C.C. 297; Rex v. Traynor
(1901), 4 Can. C.C. 410. Next the justice of the peace made
an adjudication of costs without jurisdiction and on appeal the
learned judge should have quashed the conviction instead of
striking out the costs and allowing the conviction to stand.

Cosgrove, for the Crown: The learned judge did not amend
the conviction. There is no distinetion between an order and a
conviction, and he may strike out the costs and allow the con-
vietion to stand: see Reg. v. Davidson (1871), 35 J.P. 500 at
p- 501; Regina v. Dunning (1887), 14 Ont. 52 at p. 56. A
view is allowed at common law when the parties consent to it.

Bray, in reply: The judgment of Armour, J. in Regina v.
Dunning was overruled and see Reg. v. Roche (1900), 4 Can.
C.C. 64. Convictions are not in the same category as orders:
see Paley on Summary Convictions, 9th Ed., 459; Regina v.
Robinson (1851), 17 Q.B. 466.

Cur. adv. vult.

8th January, 1929.

Macvoxarp, C.J.A.: This is an appeal from an order refus-
ing a writ of certiorari. The conviction was made under the
Motor-vehicle Act, Cap. 177, R.S.B.C. 1924. The magistrate,
in addition to the fine of $10, imposed upon the appellant,
ordered him to pay $2.50 costs.

The learned trial judge appealed from sustained the convie-
tion imposing the fine but set aside that part of it relating to
costs.

The order as to costs is the only defeet apparent on the face
of the conviction. As it cannot be contended that the magistrate
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proceeded to inquire into the complaint without jurisdiction,
only defects apparent on its face can be considered on an appli-
cation of this kind.

The learned judge invoking the power conferred upon him by
section 101 of the Summary Convictions Act of this Province,
and section 82 of the same Act, struck out the order as to costs.
I think he had power to do so and that therefore the rest of the
conviction was properly sustained.

This really disposes of the appeal, but I may refer shortly to
the two other grounds mentioned in the notice of appeal, namely,
that the magistrate had taken a view of the locus after the
evidence had been completed, an act which it was claimed he had
no power to do. It appears from an affidavit filed in the case
that that view was taken at the request of the appellant and with
the consent of the prosecutor, and in the presence of the appel-
lant and his counsel and of the prosecutor. I cannot conceive
of any Court acceding to an application to set aside a conviction
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because of the alleged wrongful procedure brought about at the .

express request of the appellant. The current of decisions, or,
at all events dicta, are to the contrary. Rex v. Crawford
(1918), 18 B.C. 20, and the cases therein referred to.

Another ground of appeal taken was that the magistrate had
not taken the evidence in writing, as required by the Summary
Convictions Act. There is no proof of this, either on the face
of the conviction or in the material used on this appeal, or before
the judge below. No doubt the authorities shew that it is obli-
gatory upon the magistrate to take the depositions in writing,
but if we could enquire into this question at all on certiorars
proceedings, which I think we can not, the assumption is, in the
absence of evidence to the contrary, that the magistrate acted
properly and in accordance with his duty and not otherwise.

The appeal should be dismissed.

Marriv, J.A.: Two only of the grounds advanced by the
appellant require special notice. The first is an objection to the

view of the locus taken by the convicting magistrate. This was MARTIN, 5.4,

done at the request of the appellant himself with the consent of
the prosecution, and, as set out in the affidavit of the magistrate,
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it was held in the presence of the parties. It is, however, sub-
mitted that the view was to be taken only as to the existence of
a certain ditch alongside the road, where the appellant drove his
motor-car, but the magistrate exceeded this arrangement by
viewing the whole locality, 7.e., the road itself as well as the
ditch, as appears by the letter he took the unusual and undesir-
able course of writing to appellant’s counsel after the view and
informing him of his reason for convicting his client. This is
such a fine distinction, viz., that in looking at the ditch alongside
the road the magistrate should not look at the road alongside the
ditch, that it cannot be regarded, in my opinion, as one of sub-
stance. At the worst the taking of the view was an irregularity
in the course of the trial brought about by the invitation of the
appellant himself and therefore he has no just ground of com-

. plaint and that even a much stronger case of irregularity will

MARTIN, J.A.

be held to be waived appears from the decision of our National
Supreme Court in Rex v. Boak (1926), S.C.R. 481, as to which
see my explanatory observations in Rex v. Boak (1925), 36
B.C. 190.

The second ground is that the learned judge appealed from
erred in quashing the conviction in part only, viz., “in so far as
the same awards costs in the sum of $2.50 payable to the con-
vieting magistrate himself.” This is something quite distinct
from amending the conviction and is a professed exercise of
power to reject those bad parts of a conviction which are
apparent on its face, quite apart from anything that might be
ascertained from depositions, being an application of the maxim
“utile per inutile non vitiatur”—Reg. v. Parker (1870), L.R.
1 C.C. 225, and Attorney-General of New South Wales v. Mac-
pherson (1870), L.R. 8 P.C. 268. The due application of the
maxim to orders of justices in, e.g., bastardy proceedings is con-
ceded, as it must be in view of repeated decisions cited in Reg.
v. Green (1851), 20 L.J., M.C. 168 and Rex v. Sweet (1807),
9 East 25, and Rex v. Austin (1724), 8 Mod. 309; but it is
submitted it does not extend to convictions by justices, and Rex
v. Catherall (1731), 2 Str. 900; 93 E.R. 927 is mainly relied
upon, but its effect has been misapprehended and it is not, when
understood, at all similar to the case at Bar because what was
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therein sought to be severed was something involved in the proof
and trial of the charge itself in the incomplete particulars thereof
“so as to enable him to defend himself on a second charge,” and
what was in truth sought to be done by the complaining turnpike
trustees was ‘“to amend the conviction” as the note to the report
correctly states, which is essentially different from what was
done here in the obviously improper penalty imposed, without
jurisdiction, after conviction.

The point was considered by the Ontario Queen’s Bench
Division in Regina v. Dunning (1887), 14 Ont. 52, chiefly by
Mr. Justice Armour, at pp. 56-58 where some principal cases
up to that time were discussed and by Chief Justice Wilson
(O’Connor, J. concurring) at p. 65. I am in accord with Mr.
Justice Armour’s reasons and conclusions and if those of Chief
Justice Wilson are to be taken as opposed thereto (though it is
far from clear that they are because much at least of his some-
what indefinite language supports Mr. Justice Armour) then I
prefer to adopt the views of the former judge as being more in
accord with the large number of authorities on the question I
have examined in addition to those cited. It was suggested that
in Reg. v. Roche (1900), 4 Can. C.C. 64, Chief Justice Armour,
as he was then, had departed from this said view in Regina v.
Dunning, but such is not the case because in Feg. v. Eoche it
was not possible to draw ‘“clearly the line of demarcation”
between good and bad as Erle, J. puts it in Green’s case, supra.
If the bad parts of bastardy orders may be quashed and the good
left to stand, as is admittedly the case, I see no good reason why
the same course should not be followed in ordinary convictions
because so early as 1694 it was held by the King’s Bench in
Combs v. The Hundred of Brackley (1694), Comb. 263; 90
E.R. 467 that “in a case of bastardy part of an order may be
reversed and part stand,” and in the same Trinity Term the
same Court said, per Chief Justice Holt, in Rex v. Lomas, 1b.
289 (90 E.R. 483) :

“I see no necessity that it [the conviction] should be in Latin any more
than an order for keeping a bastard-child (which is a convietion and)
usually in English.”

And in Reg. v. Rose (1845), 3 D.&L. 359, Patteson, J. could
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“not quite see how a bastardy order differs materially from a
conviction.”

The history of the distinction is traced in Paley on Summary
Convictions, 9th Ed., 440 et seq., but the distinction noted
supra, in Catherall’s case has escaped him. Two earlier cases
also which he does not cite on this point support Mr. Justice
Armowr’s view, viz., Reg. v. Davidson (1871), 24 L.T. 22; 35
J.P. 500, and Reg. v. Goodall (1874), 38 J.P. 616; 43 L.J.,
M.C. 119. (Each of those cases was founded upon an ordinary
conviction by justices and in each there was an appeal to Quarter
Sessions followed by the subsequent quashing by the Queen’s
Bench of the order of the justices at Quarter Sessions as to
costs, but allowing it to stand for the residue. In the former
case Blackburn, J., p. 24, said:

“The justices at quarter sessions having therefore made an order in
respect of part of which they had jurisdiction, and in another part not
jurisdiction, we must quash that part of it over which they had mnot
jurisdiction.”

And Cockburn, C.J.:

“What we must do in this case is to quash so much of the order of
quarter sessions as applies to costs. It is clear that no costs could be given
as against the convicting justices.”

In the latter case Cockburn, C.J., said:

“We must make the rule absolute, with costs, to quash that part of the
order of quarter sessions which makes the justices pay costs.”

Such being the power exercised by what is in England in
essentials an appellate Criminal Court exercising jurisdiction
over proceedings having criminal origin and nature this Court
has at least equal powers. I only add that long ago the Queen’s
Bench jurisdiction and practice in justices’ orders in bastardy
was by analogy held to extend to orders of Poor Law Commis-
sioners—ZRegina v. Robinson (1851), 17 Q.B. 466, where Lord
Campbell, C.J. in Trinity Term quoted with approval the
decision of the same Court per Erle, J. in the preceding Hilary
Term in Ex parte Coley (1851), 4 New Sess. Cas. 507, wherein,
on a bastardy order that learned judge put the matter in lan-
guage so clear and appropriate to the case at Bar that I ecite it

in extenso:
“The cases brought before me have established the doctrine, that this
Court, in the exercise of its appellate jurisdiction over the orders of jus-
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tices, will, if an order defective in part be removed here by certiorari, quash
it only so far as it relates to the bad part, if that can be separated from the
portion which is good. I am of opinion that the justices may abandon the
void part of an order, if it appear on its face that it is severable from the
residue. It seems to me to be a recognized principle of law, that an order
good in part and bad in part, if capable of being divided, may be sustained
quoad the good part; and I think it then follows that the valid part ought
to be enforced without the useless expense of a certiorari. Reg. v. Stoke
Bliss [(1844)1, 6 Q.B. 158 was distinctly decided on the ground that the
two parts could not be severed, the giving of costs to the respondents in that
case being ancillary to the judgment confirming the order of removal, and
the principle failing, the ancillary would fail with it. That was the dis-
tinetion which the Court there pointed out. The two parts, they said, were
so interwoven as not to be separable. In this case one part is good and one
bad, but the line can be plainly drawn between them. The rule must be
absolute to enforce the good part.”

When the present application for certiorari came before the
learned judge below he had the same power to deal with “offi-
cious acts” of justices as the Queen’s Bench in England, as to
which Cockburn, C.J. said in Reg. v. Goodall, supra (43 L.J.,
M.C. at p. 120):

“Upon proper cause being shewn this Court may punish officiousness on
the part of magistrates in the exercise of their summary jurisdiction, but

there is no pretence for saying that the Quarter Sessions have any such
power.”

It follows that in my opinion the learned judge below made
the proper order and so the appeal should be dismissed.

Garriner, J.A.: The appellant was convicted before a justice
of the peace for an infraction of the Motor-vehicle Act—driving
to the common danger—and was fined $10 and $2.50 costs.

The matter was brought up on certiorari before MacponaLp,
J., who quashed so much of the conviction as imposed costs but
refused to set aside the conviction in fofo. Against that decision
this appeal is taken.

It was a trial under the Summary Convictions Act, and Mr.
Bray, counsel for the appellant, submits error in three respects:

1. The justice of the peace had no jurisdiction to take a view
citing Rex v. Crawford (1918), 18 B.C. 20, a decision of this
Court, and other cases. In Rex v. Crawford we held that a
police magistrate in a summary trial of an indictable offence had
no right during the trial to take a view without the consent of
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both the Crown and the accused, following Rex v. Petrie (1890),
20 Ont. 317. Here counsel for the accused suggested that a view
be taken, the prosecution consenting, and all parties attending
together when the view was taken. Upon such circumstances I
think the view was proper.

2. The learned judge had no power to set aside the conviction
in part as to the $2.50 costs wrongly imposed but should have set
it aside in foto. T think this is covered by section 101 of the
Summary Convictions Act, Cap. 245, R.S.B.C. 1924.

3. That the depositions were not taken down in writing by
the justice as provided in the Summary Convietions Act, section
36, subsection (3). There is nothing on the face of the convie-
tion or in any of the material brought up or used on certiorars
to indicate that the provisions of that section were not carried out.

I would dismiss the appeal.

McPurriies, J.A.: T would dismiss the appeal.

Macpowarp, J.A. agreed in dismissing the appeal.
Appeal dismissed.

Solicitor for appellant: H. R. Bray.
Solicitor for respondent: 3. Cosgrove.
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CALBICK v. BRITISH COLUMBIA ELECTRIC ng‘:A‘;F
RATLWAY COMPANY, LIMITED.

1929

Negligence—Operation of street-car—=Starting car before passenger alights  yn g
—Passenger thrown to pavement sustaining injuries—Evidence of con-

ductor and motorman that a passenger pulled bell-cord—Credibility— CALBICK

Finding of trial judge—Damages. v.
BriTisu
CorLuMBIA

When the plaintiff was about to alight from a street-car at about 5 o’clock  Ergcrric

in the afternoon,.it suddenly started without warning, and she was Ry. Co.
thrown violently to the pavement sustaining injuries. The conductor
and motorman swore that the bell-cord was pulled by some unauthor-
ized person which caused the motorman to start the car prematurely.
It was found by the trial judge that, owing to the crowded condition of
the car and the hour of the day, the conductor and motorman were
mistaken as to the incidents occurring on the occasion, and he gave
judgment for the plaintiff.

Held, on appeal, affirming the decision of Morrison, J. (MarTIN, J.A. dis-

senting, and would order a new trial), that the only excuse offered for

the premature starting of the car was the alleged pulling of the
bell-cord by some unauthorized person. The evidence on that defence
was plainly disposed of by the judge against the defendant. The Court
will not interfere with this finding of fact and the appeal should be
dismissed.

APPEAL by defendant from the decision of Mogrisox, J. of
the 22nd of June, 1928, in an action for damages for injuries
sustained through the negligent operation of a street-car while
she was a passenger thereon. On the 10th of February, 1928,
at about 3 o’clock in the afternoon the plaintiff boarded a street-
car of the defendant Company at the corner of Hastings and
Seymour Streets in Vancouver and on getting off the car at the Statement
corner of Robson and Thurlow Streets the car suddenly started
without warning as she was descending the steps. She was
struck by the open gates and thrown forward with force upon
the paved surface of the street. She struck on the left side of her
head. Her chest and body were severely injured and her nervous
system received a severe shock. The defence was that while
the plaintiff was alighting the car was started on a regulation
signal given by some person unknown to the defendant or its
2
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servants. The conductor and motorman both gave evidence to
this effect but the learned trial judge found that in view of the
crowded condition of the car at that time the defendant’s wit-
nesses were mistaken as to the incidents occurring on the oceca-
sion which has given rise to this action. He found there was a
breach of duty on the part of the Company’s servants and gave
judgment for the plaintiff for $267.50 special damages and
$5,000 general damages.

The appeal was argued at Vancouver on the 14th and 15th of
November, 1928, before Macvonarp, C.J.A., MartiN, Gar-
L1HER, McPrirrres and Macpowarp, JJ.A.

J. W. deB. Farris, K.C., for appellant.
Sullivan, for respondent.-

Cur. adv. vult.

8th January, 1929.

Macponarnp, C.J.A.: The plaintiff claims that the defendant
did not safely and securely carry her on the journey on which
she was injured, but carried her so negligently and unskilfully
that when she was in the act of descending from the car it was
so suddenly and without warning put in motion that she was
violently struck by the open gates of the car and injured.

The defendant sets up the defence that the bell-cord must
have been pulled by some unauthorized person which caused the
conductor to start the car prematurely thereby causing the
plaintiff’s injury.

The learned judge who tried the case without a jury found
for the plaintiff but it was contended on this appeal that he mis-
directed himself with regard to the evidence. Evidence was
given that if the bell-cord were pulled down perpendicularly once
it could not ring the bell at the motorman’s end twice and that
at the conductor’s end once. Now the evidence of the motor-
man was that the bell rang twice at his end while that of the
conductor was that it rang once only at his end. It was con-
tended on behalf of the plaintiff that that was not likely to oceur,
or was impossible of occurrence. The judge however disposed
of the defence by saying:

“] am rather inclined to find that in the crowded condition in which the
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car was at that particular hour and on that route, namely about five o’clock
p-m., that the defendant’s witnesses are mistaken as to the incidents occur-
ring on the occasion which has given rise to this action.”

Now the only incident occurring was the alleged pulling of
the bell-cord by some unauthorized person and the alleged fact
that it rang twice at one end and once at the other. That was
the only excuse which the defendant offered for the premature
starting of the car and consequent injury to the plaintiff. The
evidence on that defence was plainly disposed of by the judge
against the defendant. While, with deference, his reasons
might have been more lucidly expressed, yet when analyzed
there can be no doubt as to what he meant. The appeal should
therefore be dismissed.

MagrTiw, J.A.: This appeal should, with every respect to con-
trary views, be allowed in my opinion because the submission of
appellant’s counsel has been established that the learned judge
below did not apply his mind to the “pinch of the case,” as Lord
Macnaghten used to say, and also considered an element of negli-
gence which was admittedly excluded by the record, as the
learned judge’s reasons themselves disclose. Therefore the judg-
ment cannot, in my opinion, be supported in law, yet as the real
point is a nice one, but unhappily fell into confusion and mis-
understanding below the justice of the case would best be met
by a new trial which I would therefore, order.

Gavrmmer, J.A.: T do not feel that I would be justified in
setting aside the judgment below.
The appeal should be dismissed.
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McPnirrres, J.A.: The appeal, in my opinion, cannot -

succeed.

The respondent, a lady of 74 years of age, was a passenger
upon an electric street-car of the appellant in the City of Van-
couver and at five o’clock in the evening the car being crowded,
stops at the corner of Robson and Thurlow Streets, and the
respondent being preceded by her son-in-law, is in the act of
descending from the car when the accident takes place; that is,
the car for some reason—it can only be said to be negligently—is
started up almost before the first passenger is down although as

MCPHILLIPS,
J.A.
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well as the respondent other passengers were about to alight at
that corner and other passengers awaiting to board the car.

I do not think it is necessary to canvass the evidence in
detail. I would, however, refer to the following statements in
the evidence of Curtis E. Drinnen, a son-in-law of the respondent
who was a passenger—by occupation a train man—therefore a

man of some experience in transportation:

“Tue Courr: Were you on the car at the time the accident happened?

“Sullivan: Yes, my lord. Where did the car stop? For us to alight?

“Tar CoUrRT: Speak up, if you don’t mind. Were you on the car with
your mother-in-law at the time? Yes, I was.

“TuE CoUrT: Tell us about that.

“Sullivan: What happened when you reached the corner of Thurlow and
Robson? We signalled to get off. I stepped down to the gates, with the
baby in my arms, ready for the car to stop.

“Yes? And the gates opened. I stepped off; and as I was in the act of
turning round, I heard some kind of noise. I turned round quick, just in
time to see my mother-in-law being thrown to the street, with the car going

ahead.
“How did you signal your wish to get off 7 I told the conductor I wanted

the next corner.

“Tur CoUurT: And the car stopped? Yes.

“For the passengers to get off? You got off 7 Yes, first.

“And your mother-in-law followed? Yes, right at my heels.

“I have that, Mr. Sullivan. . . . .

“Sullivan: What was the condition of the traffic at this time? The
street-car traffic? You mean as to the number of passengers on the car?

“Yes. Well, the car was crowded.

“Were you seated? No.

“Could you say how many—

“Tue CourT: Well, ‘crowded.” I know what that means, Mr. Sullivan.

“Sullivan: For what length of time was the car stopped before it started
up again? Just time enough for me to step off. A few seconds, I could not
say how long.

“And you were waiting at the gate. Did you hear any signal given, of
the bells? Well, now, I could not say, definitely, whether there was a bell
or not; but I was in the act of turning round, and I heard a noise, and
turned round sharp, just in time to see the car started. Whether it was
the bell, or the car starting, I could not say.”

This witness was not cross-examined.

Then we have the evidence of the daughter, who was also a
passenger :

“Sullivan: When you were alighting, who got off the car first? Mr.
Drinnen, and the baby in his arms.

“Followed by whom? Mother; my five-year-old daughter and myself
bringing up the rear.
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“Were there other passengers behind you? I think so. The car was COURT OF
crowded, and we were interested in getting ourselves off safely. APPEAL
“What happened then? When the car stopped, Mr. Drinnen was at the
gates to step to the pavement with the baby in his arms; mother was ready
to alight next, and before mother I would say got her second foot off the Jan. 8.
step, the car—the bell rang, the car went ahead like that, the conductor
closed the gates. My little daughter came against the wall, this way. »
“Tae CourT: You did not get off ? I never had a chance. The conductor BRIT.ISH

1929

CALBICK

quickly closed the gates after the car had gone ahead. CoLUMBIA
“Suillivan: You heard the bell? Yes; one bell I heard. EI%ECTCBIC
Y. Co.

“One bell? Yes, sir.

“Do you know who rang the bell? Did you see the bell being rung? I
did not see the bell, I heard the bell.

“Tue Courr: I have that.”

This witness was not cross-examined.

It is clear that upon this evidence alone that actionable negli-
gence was established. It can reasonably be said that the learned
judge had ample evidence to find negligence.

Turning to the pleadings we see that there was a denial of

negligence and the only other defence set up was that,
“the car was started . . . on a regulation signal given by some person
unknown to the defendant, its servants or agents, the act of such person

being wholly unauthorized by the defendant, its servants or agents.” MCPHILLIFS,

J.A.
There was no evidence led by the appellant to establish any

such defence and the onus was upon the appellant to do this. It
is clear that upon the evidence without more, a patent case of
negligence was established ; that is, what could be the excuse or
what could be the defence for such a careless and reckless pro-
ceeding as this was, to stop the car to admit of passengers alight-
ing and almost immediately starting up again with passengers
in the course of proceeding to alight at the very moment? Now,
this was a matter that the appellant had to clear up, but failed
to do, in my opinion. The appellant as a carrier of passengers is
in law called upon to carry them with reasonable safety and fail-
ing that is guilty of actionable wrong and liable in damages, and
that is this case. It is true the carrier is mot answerable or
responsible in damages where the accident was not due to its
default, as for instance, where caused by inevitable accident or
the wrongful acts of third persons but that must be shewn with
reasonable certainty. The learned trial judge had no evidence
before him upon which he could find any such defence proved,
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it never seemed to advance beyond suggestion. It was the same
at this Bar, it is profitless to advance any such contention and
have no evidence upon which any such defence could be based.

I might remark, as some reference was made to it upon the
argument, that the motorman would not be entitled upon the
facts of this case to start up as he did in this summary manner,
even if he heard the usual bell signal, he knew passengers were
about to get off the car and others about to board it, and with that
knowledge he was under an obligation to advise himself as to
whether or not all was clear and that the passengers had got down
and those waiting had boarded the car. The carrier of passen-
gers cannot excuse itself by saying the motorman got the regula-
tion signal and the car was justifiably started up. The motor-
man must use his intelligence and not be at the mercy of some
automatic or other signal especially if it be possible that the
signal may have been given by a mischievous or malicious per-
son, which is the suggestion here. The carrier must be held to
be under the obligation to foresee such a happening and provide
against it. That which is clear beyond question in this case is
this: the motorman knowing the facts, that is, the need for
some appreciable stop, would appear to have without enquiry
whatever, no effort to satisfy himself of the regularity of the
signal, recklessly and negligently started up the car, doing so the
carrier must be held to be answerable in damages. Had it been
reasonably established in the present case that the proximate
cause of the accident—the bell signal to the motorman to go
ahead—was the mischievous or malicious act of a third person,
without any fault on the part of the carrier, then the judgment
below would be in error (Rickards v. Lothian (1913), A.C. 263,
Lord Moulton at pp. 278-9). That is not the present case, and
it is well to remember here that even with a mischievous or
malicious act perpetrated, that in itself cannot be a complete
defence where the car is under the control of the servants of the
carrier, those servants must exercise reasonable care and advise
themselves and guard against any such mischievous or malicious
happening, and not doing so would constitute fault on the part
of the carrier and be no defence.

I would dismiss the appeal.
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Macponarp, J.A.: Respondent was awarded $5,267.70 i
damages for injuries received while alighting from appellant’s
street-car. The practice is for the conductor to ring the bell at 1929
stopping points for the motorman to stop to permit passengers Jan.8.
to disembark and others to board the car. When ready to start «, piox
he pulls twice on a cord to give two rings to the motorman as a Brsn
signal to proceed. While respondent was in the act of alighting corvmsra
the car started, throwing her to the pavement. The conductor Elg_cTCI:)I_C
declared that he did not give the starting signal, while the motor-
man on the other hand testified that he was given two rings and
started the car in response thereto. The suggestion is—and it
may be true—that an unauthorized person in the car, tampered
with the cord. If this is true and two bells were rung appellant
is not liable. If however the unauthorized party referred to so
pulled the cord that only one ring resulted and the motorman
upon hearing one ring instead of two started the car, or if the
fact is that notwithstanding the evidence the jury thought no
starting bell was rung at all, the appellant is liable. These are
the only grounds upon which liability could be based. The MAGDONALD
appellant submits that the learned trial judge did not so find 5.
and that the judgment should be set aside. Reading all the
evidence I am of opinion that he was at liberty to disbelieve the
evidence of the motorman that two rings were given. Did he
do so? It was urged that he did not. My own view is that
where there is doubt we should, to avoid speculation, ascertain
by enquiry the true facts from the learned trial judge. How-
ever, he says, after referring to defective system, a question
which, with deference, does not arise:

“I am rather inclined to find that in the crowded condition in which the
car was at that particular hour and on that route, viz., about 5 p.m., that
the defendant’s witnesses are mistaken as to the incidents occurring on the
occasion which has given rise to this action, and that the accident hap-
pened as claimed by the plaintiff. The duty a breach of which gives rise
to a cause of action in negligence is to take due care under the circumstances.
I find that there was a breach of this duty by the defendant.”

What were “the incidents occurring” ¢ The decisive incident
was 1n respect to the starting signal. That is what he refers to.
That view is fortified by the further statement—*“that the acei-
dent happened as claimed by the plaintiff.” 1 take it the
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plainiff (respondent) advanced to the Court below the same
argument presented to us, viz., that the motorman’s evidence
should be disbelieved notwithstanding his testimony that “I got
two bells.” When asked on cross-examination how he remem-
bered it, he said “Well we never start up until we get two,” an
answer that does not suggest an independent recollection. I
think we must take this as the plaintiff’s claim to which the
learned trial judge referred because there is no other point in
the case. We have therefore a finding of fact and I would
dismiss the appeal.

Appeal dismissed, Martin, J.A. dissenting.

Solicitor for appellant: Viggo Laursen.
Solicitors for respondent: Martin & Sullivan.

CANADA MORNING NEWS COMPANY LIMITED
v. THOMPSON ET AL.

Landlord and tenant—Unincorporated body, owner—Regulations—Officers
duly elected—Distress warrant issued by officers—Distraint of goods
and chattels—Validity.

The members of The Chinese National League of Canada ({called the
League) subscribed money for the purchase of a site and the erection
of a building in Vancouver for its headquarters. As the League was
unincorporated the conveyance of the property was taken in the name
of a company with the same name that was incorporated under the
Benevolent Societies Aet with headquarters at Vietoria. This company
had nothing to do with the purchase of the property and was in no way
connected with the League. After the erection of the building the
president and secretary of the League (duly elected in accordance with
its regulations) leased a portion of the premises in July, 1922, to the
plaintiff Company. The plaintiffi paid rents to the League for some
time but falling in arrears the president and secretary of the League
issued a distress warrant in April, 1927, and the defendants (bailiffs)
distrained the goods, chattels and fixtures of the plaintiff. In an action
for illegal distraint the plaintiff recovered $500 damages.
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Held, on appeal, reversing the decision of Mureny, J., that the League
being unincorporated is no bar to authorizing its officers to make a
lease. It is in the nature of a social club with regulations under which
the president and secretary were regularly elected, and through its
officers had possession and entire management of the property. The
Jease and distress warrant were executed in accordance with the exist-
ing regulations of the League as landlord and there being a landlord
his title cannot be questioned by the tenant who is estopped from
enquiring into his status.

APPEAL by defendants from the decision of Mureny, J. of
the 28th of June, 1928 (reported 40 B.C. 230), in an action
for illegal distraint. The Chinese Nationalist League of
Canada, an unincorporated body having upwards of 40 branches
in Canada is composed of some seven or eight thousand China-
men who subscribed money to purchase lots in Vancouver and
erect a building thereon to serve as the headquarters of the
League. The conveyance of the property was taken in the name
of The Chinese Nationalist League which was incorporated
under the Benevolent Societies Act with headquarters at
Viectoria. This society was entirely distinet from the unincor-
porated body aforesaid but some of its members afterwards
joined the unincorporated body. Since the 1st of July, 1922,
the plaintiff, an incorporated body, has held a portion of the said
premises under a lease at a rental of $75 per month and paid
rentals to the headquarters of the unincorporated League until
July, 1925, but afterwards the rent payable became in arrears
and on the 26th of April, 1927, the arrears amounted to
$1,494.30. The president and secretary of the unincorporated
body then executed a distress warrant under which a seizure of
the plaintiff’s premises was made by the defendants, Thomp-
son and Binnington. It was held on the trial that distress can
only be justified when the relationship of landlord and tenant
exists, that here the warrant was signed by the president and
secretary of an unincorporated body unrecognized by law and
consequently unable to enter into such a contract as a lease, that
the property is in the name of an incorporated body in Victoria
that has no connection with the unincorporated body whatever
and the unincorporated body is not entitled to the reversion
which is an essential requisite to the levying of a lawful distress.
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The appeal was argued at Vancouver on the 13th and 14th
of November, 1928, before Macpoxarp, C.J.A., Marrrx,
Garriner, McPurirries and Macpowarp, JJ.A.

Griffin, K.C. (Brougham, with him), for appellants: A
tenant cannot dispute a landlord’s title. The unincorporated
body in Vancouver bought this property and constructed a build-
ing upon it, but not being incorporated the property was regis-
tered in the name of an incorporated body in Vietoria that had
the same name. In such a case there is presumed to be a
resulting trust in favour of those who paid for the property: see
Lewin on Trusts, 13th Ed., 178. The building was completed
in 1921, and the officers of the unincorporated company leased a
portion of the premises to the plaintiff. The Chinese constitu-
tion of the League never applied to Canada. We say the
plaintiff is estopped from denying our title under which he holds
possession: see Monroe v. Lord Kerry (1710), 1 Bro. P.C. 67;
Palmer v. Ekins (1728), 2 Raym. (Ld.) 1550; Cooke v. Loxley
(1792), 5 Term Rep. 4; Doe dem. Prichitt v. Mitchell (1819),
1 Br. & B. 11; Doe dem. Jackson v. Willinson (1824), 3 B. &
C. 413; Dancer v. Hastings (1826), 4 Bing. 2; Fleming v.
Gooding (1834), 10 Bing. 549; Gouldsworth v. Knights
(1843),11 M. & W. 837; The King (Walsh) v. Swifte (1913),
2 LR. 113; Parker v. Manning (1798), 7 Term Rep. 537. An
equitable owner may by leave of the legal owner distrain for
rent: see T'revillian v. Pine (1707), 11 Mod. 112; Vallance v.
Savage (1831), 7 Bing. 595; Trent v. Hunt (1853), 9 Ex. 14;
Cook v. Whellock (1890), 24 Q.B.D. 658 at p. 661; [lessey v.
Quinn (1909), 18 O.L.R. 487. A ratification before trial is
sufficient: see Grant v. United Kingdom Switchback Ratlways
Company (1888), 40 Ch. D. 135; White v. Nelles (1885), 11
S.C.R. 587. On seizure there was no interference with the
business and we were there a month.

Locke, for respondent: An unincorporated elub is not a legal
entity and cannot be a party to a contract: see Halsbury’s Laws
of England, Vol. 4, p. 426, sec. 914; p. 406, sec. 862; p. 420,
sec. 903. The warrant was made on behalf of the league and
not the individuals: see Trudeau v. Pepin (1904), 3 O.W.R.
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779 Jarrott v. Ackerley (1915), 85 L.J., Ch. 135; Harington
v. Sendall (1903), 1 Ch. 921; Taylor on Evidence, 11th Ed.,
Vol. I, pp. 165 and 168; Bowstead on Agency, Tth Ed., 49;
Chitty on Contracts, 17th Ed., 292.

Griffin, in reply, referred to Dolby v. Iles (1840), 11 A. & E.
335; Angel and Ames on Corporations, 10th Ed., 285-6;
Harris v. Jays (1599), 1 Cro. Eliz. 699; Roe v. Pierce (1809),
2 Camp. 96; Doe d. Canal Co. v. Bold (1847), 11 Q.B. 127;
Dimock v. The Marine Assurance Company (1849), 6
N.B.R. 398.

Cur. adv. vult.

8th January, 1929.
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Macponarp, C.J.A.: The action was brought for illegal dis- -

traint, and judgment was entered for the plaintiff for $500.
From this the defendants appeal.

The dispute arose out of the affairs of the Chinese Nationalist
League of Canada, an unincorporated body with upwards of 40
branches in different parts of Canada. This body, which I shall
hereinafter call the League, embraces some seven or eight thou-
sand Chinamen who subscribed money with which to purchase
land in Vancouver and to erect a building thereon to serve as the
headquarters of the League. They took a conveyance of the
property in the name of a body known as The Chinese Nation-
alist League, theretofore incorporated under the Benevolent
Societies Aect, with headquarters at Vietoria. This was a local
body and many of its members afterwards became members of
the unincorporated body, which had similar objects. Thereafter

MACDONALD,
C.J.A.

the business of the League was carried on in this building at

Vancouver.

The respondent is an incorporated company publishing a
Chinese newspaper, and occupies part of the said building, under
a lease to which I shall presently refer. It admits that rent was
owing to the League at the time of the distraint complained of.
The alleged objection to pay these arrears of rent was that the
officers of the League were not properly elected ; it says that the
election should have taken place under what it calls the “new
Constitution,” which has not been shewn to have any existence,
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at least in Canada. The lease referred to was executed by the
president and the secretary of the League. The respondent was
then in possession of the premises, but thereafter paid rent to the
League. The rent having fallen in arrear, the then president
and secretary of the League, the successors of those who signed
the lease, executed a distress warrant under which a seizure was
made, which gave rise to this action.

It was contended by appellant that the lessor was in reality
the incorporated body above mentioned and that although made
without their authority yet it having been thereafter ratified,
the ratification referred back to the inception of the lease and
validated the tenancy and the proceedings taken for the collec-
tion of the rent, which were also ratified.

I think it is clear from the evidence that the lease was made
by the League acting by its president and secretary, and that the
learned trial judge was right in saying that the Vietoria society
had nothing to do with it. It is clear to my mind that it was
intended to be the lease of the League not of the incorporated
body at Victoria, and therefore was incapable of ratification by
the latter.

This conclusion however, does not dispose of the case. There
is another and alternative view. The League is of the character
of a social club, having regulations under whieh the president
and secretary hold their offices. The respondent’s objection that
the president and the secretary, who represented the members
of the League, were not legally elected has not been sustained.
It does not deny the legality of the regulations and does not
agsert any fault except that those regulations had been super-
seded by what it calls the “new Constitution.”

There is no suggestion that the election had not taken place in
striet accordance with the said regulations, and no evidence was
offered to shew that these regulations had been superseded.
Therefore both the lease and the distress warrant were executed
in accordance with the existing regulations of the League.

The learned judge appears to have thought that because the
League was unincorporated it could not authorize its officers to
make a lease; that there was in reality no landlord, but in this
I think he was in error. The League through its officers had
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possession and enjoyment of the property and the entire manage-
ment of the same. Onece it is held therefore that there was a
landlord, not a fiction, his title could not be questioned by the
tenant, the tenant was estopped from enquiring into his status.
This is well illustrated by the case of Rennie v. Robinson
(1823), 1 Bing. 147.

The appeal should be allowed and the action dismissed with
costs.

Martix, J.A 0 T agree in allowing this appeal.
GaLLIHER, J.A.: T agree with the Chief Justice.

McPurrrres, J.A.: T have had the advantage of reading and
considering the reasons for judgment of my brother the Chief
Justice, with which I agree. I have little to add other than to
refer to the salient facts when considering the principle of law
which decides this appeal. The well-known principle of estoppel
as between landlord and tenant was considered and elaborately
dealt with by that eminent judge Chief Baron Kelly, in the
Exchequer Chamber in Morton v. Woods (1869), 38 L.J., Q.B.
81, and I will later quote from the judgment reasoning which in
my opinion, upon the facts of this case, is exceedingly apposite
and meets the argument of the learned counsel for the respondent
as advanced at this Bar, and the case there was one to recover
damages for an alleged illegal distress, which is the present case.

The lease was made by the same party that made the distress,
t.e., The Chinese Nationalist League and the respondent
attorned to the lessor and was in possession of the premises under
the lease and was in arrears for rent, hence the distress took
place; that the president and secretary of the League were not
the same at the time of distress is not at all material, the evidence
well substantiates they were the proper officers of the League at
the time of the distress, exereising the duties of their office, the
ostensible officers of the League carrying on its affairs and held
out as such to the world.

The learned trial judge made a finding of fact upon this, viz.:

“I find, as a fact, that the distress warrant was signed and delivered by
the defendants Low Yee Quan and Wai Hon on behalf of The Chinese
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plaintiffs in writing seem to have been under the same impression.”

Jan. 8.  throughout all the material time necessary to be considered in
this case.

CANADA
I%Iggzlgg The League functioned through and by its duly-accredited
. officers and agents and the tenant cannot in law raise any effec-
THOMPSON 4 ve exception to the sfafus of the League and its accredited
officers. It is a principle of general application that the tenant
is estopped from disputing the title of his landlord and here, the
League was admittedly the landlord, that is common ground,
and possession of the premises was obtained from the League
and possession was held and enjoyed under the League by the
respondent as tenant from the League. Also, with great respect
to the learned trial judge, no question of the reversion arises
here; there has been no parting with title, the original landlord
distrains upon the tenant holding under that original landlord
and it is not open upon the facts of this case for the tenant to
sepniLuirs, 2ttack the title of the landlord.
J.A.

“A tenant shall not contest his landlord’s title; on the contrary, it is his
duty to defend it. If he objects to such title, let him go out of possession™:

Doe dem. Manton v. Austin (1832), 9 Bing. 41, per Tindal,
C.J. at p. 45.

The present case is not one of it being established that at the
time of the distress the landlord had mno reversion in the

premises.

I will now refer to the language of Chief Baron Kelly in
Morton v. Woods, supra, which language, in my opinion, effec-
tively meets all the arguments advanced at this Bar in support of
the judgment under appeal, and is complete anthority for the
allowance of this appeal, even if the lease was ineffective in law,
the tenancy would be one at will and the distress lawful. Kelly,
C.B. said:

“The question to be decided in this case is, whether the distress can be
supported. It has been contended, on the part of the plaintiffs, that the
defendants were not entitled by law to distrain, inasmuch as they were not
seised of the legal estate, and the relation of landlord and tenant, out of
which the right of distress must have arisen, was never created between the
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parties; and that proposition is sought to be supported on two grounds,
first, that it appears from the instrument itself that if there be any tenancy
at all, it is a tenancy for ten years, a lease for ten years; and secondly,
that the lease not being under seal, the mortgage-deed not being executed
by the defendants, there is no such tenancy. It is said further, that the
power of re-entry, which follows upon the attornment, does not convert the
supposed or intended lease for ten years into a lease or tenancy at will,
and, consequently, that there is, in effect, no tenancy and so no right of
distress. Although these are objections of a highly technical nature, we are
bound to give effect to them if they are sustained by law, and the more so,
as they have been supported by a very learned argument, in which all the
authorities, ancient and modern, bearing on the question have been fully
brought before us, on the part of the learned counsel for the plaintiffs.
And, first, as to the objection that, the defendants not having the legal
estate in them, they could have no right of distress. It is perfectly clear
that they had not the legal estate, but then that may be said of all lessors
where there is a lease, or a tenancy by way of estoppel, who have no title
at all. Here the defendants had an equitable estate; they certainly had
no legal estate. As that, standing alone would have no effect, this being a
lease or tenancy by way of estoppel, it becomes of primary importance in
the present case, because it is contended that this being a tenancy by way
of estoppel, and only available to the defendants by the law of estoppel,
such law is inapplicable where the truth against which the estoppel is to
operate appears on the face of the instrument itself. It may be taken that
it appears on this mortgage of September, 1866, that the defendants were
not seised of the legal estate, but that the legal estate was outstanding in
the first mortgagee, Horn. Now, in support of this proposition, a number
of cases have been cited, but when we look with attention to the facts of
those cases, and to the ratio decidendi in one and all of them, we find that
none are directly in point. They are cases either of actions upon covenant
where, unless the covenantor can under the terms of the instrument enforce
the covenant by action at law, it is clear no such action is maintainable;
or where an action of ejectment having been brought on a clause of re-entry,
it was perfectly clear that in order to maintain the action there must be
the legal estate or title in the plaintiff, and it appeared on the face of the
instrument and the evidence in the case, that the plaintiff in ejectment had
not the legal estate, but that it was outstanding in another person, and the
action was held not to be maintainable. But even if any of the dicta to be
found in one or more of the numerous authorities referred to by Mr.
Williams, were to lead to the conclusion that where the truth against which
the estoppel is directed appears upon the face of the deed, no estoppel
arises, that doctrine must be taken to have been overruled in the ecase of
Jolly v. Arbuthnot | (1859)], 4 De G. & J. 224; S.C. 28 L.J,, Ch. 547, and
that by the Lord Chancellor sitting on appeal, by a Court of co-ordinate
jurisdiction with that before which this case is now being decided. Even,
therefore, if we were to find that which is binding on us by authority for
the proposition contended for by the learned counsel, we should be bound
to defer to the higher authority of the Lord Chancellor in Jolly v.
Arbuthnot, which was an appeal from a decision of the Master of the Rolls,
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and which is therefore binding even upon the Court of Exchequer Chamber.
Now, when we look to that case we find that there was a mortgage, and an
agreement between the parties, by way of attornment, or a sufficient clause
in itself to constitute a tenancy, that the temancy should subsist, not
between the mortgagor and mortgagee, but between the mortgagor and a
receiver, who is named in the instrument appointed by the Court of
Chancery. It is perfectly manifest that the receiver having been so
appointed, he had no interest whatever in the premises, either legal or equit-
able. It appears from the instrument itself that there was no legal estate
in him; he claimed the power of distress by virtue of a tenancy of this
nature, and in his character of receiver, and the absence in him of any
interest whatever likewise appeared on the face of the deed. The Master of
the Rolls certainly took a view of the case in accordance with that contended
for here by the plaintiffs. That case was very elaborately argued, and Lord
Chelmsford, as Lord Chancellor, reversed the decision of the Master of the
Rolls, and there being there a tenancy by way of attornment, or by reason
of a clause sufficient in itself to constitute as between the mortgagor and
mortgagee a lease or tenancy at will, or for years, he held that though it
appeared on the face of the same instrument which contained the clause
creating the tenancy that it was a tenancy between the mortgagor and the
receiver, and that the receiver had no interest legal or otherwise in the
premises, that did not do away with the tenaney or right of distress, which
arose by implication of law from the relation of landlord and tenant, thus
created between the mortgagor and the receiver. And his Lordship, after
stating that it was contended that the clause as to the receiver had no
operation by estoppel, said, ‘It appears to me that the circumstance of the
truth of the case appearing upon the deed is a reason why the agreement of
the parties, which it embodies, should be carried out, either by giving effect
to their intention in the manner which they have prescribed, or by way of
estoppel to prevent their denying the right to do the acts, which they have
authorized to be done.” Then his Lordship refers to the cases of Cornish v.
Searell [(1828)]1, 8 B. & C. 471 and Dancer v. Hastings [(1826)1, 12
Moore, C.P. 34; S.C. 5 L.J.,, C.P. 3, as supporting the conclusion at which
he had arrived. There is a distinction between Jolly v. Arbuthnot and the
case now before us; there the mortgagor and mortgagee, as well as the
receiver, were parties to the transaction and to the creation of the tenancy
to which the distress was incidental, while it appears in the present case
that there was a first mortgagee, who is not a party to this transaction or
to the instrument in question. That is relied on by Mr. Williams, but
when we consider the causes of the law and the true reason of the law which
led to the creation of the doctrine in question, it will appear manifestly
that the creation of the temancy and the arising of an estoppel out of a
tenancy thus created, is the sole cause of the legal estate being superfluous
and unnecessary, and that it is the relation of landlord and temant, sub-
sisting between the parties to the instrument, which creates the tenancy in
question, and not the consent of any third party, not a party to the instru-
ment. Therefore the two cases may be said to be identical. If we had any
doubt, which we have not, on the question, we should feel ourselves bound
to defer to this authority. Under these circumstances, although the
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defendants have not the legal estate in the lands in question, although that coUrTOF
fact appears by reference at least to the instrument now before us, we think AFPEAL

that does not disentitle the defendants to the distress in question, and does
not at all affect the relation of landlord and tenant, or the incidents of
that relation created by and arising out of the terms of the instrument.” Jan. 8.

I cannot persuade myself, indeed, I am convinced to the CamaDa
contrary, that the judgment of the Court below should be sup- Mornive

1929

ported, therefore, with great respect to the learned trial judge, NEW:' Co.
my opinion is, that the appeal should be allowed. TioMPSON
Macpoxarp, J.A. agreed in allowing the appeal. MAC??:T ALD,
Appeal allowed.
Solicitor for appellants: W. F. Brougham.
Solicitors for respondent: J. A. Russell, Nicholson & Co.
REX v. CHIN CHONG, ALIAS JEANNE. ROBERTSON,
Co. J.
Criminal laow—Appeal from summary conviction—Notice of appeal given to 1—955

wrong Court—Second notice of appeal to proper Court—Government
Liquor Act—Affidavit of merits—=S8worn before notary public—E.8.B.C. Jan. 17.

1924, Cap. 245, Secs. 77, 78 and 99.
Rex

v

. . ~ . . e X
Where an appeal is taken under the Summary Convictions Act of British CrIN CHONG

Columbia, and the notice of appeal is given to the wrong Court, this
does not prevent the giving of a second notice of appeal to the proper
Court within the time fixed by statute.

Where an appeal is taken from a conviction for keeping liquor for sale
contrary to the Government Liquor Act, the affidavit of merits required
by section 99 of that Act must be sworn before a “justice,” a notary
public will not do, even where the notary is also a justice of the peace
though having taken the affidavit in his capacity as a notary publie.

ACCUSED was convicted on November 17th, 1928, at Hazel-
ton, B.C., for a second offence of keeping liquor for sale, con-
trary to the provisions of the Government Liquor Act, R.S.B.C. Statement
1924, Cap. 146 and amendments. He appealed to the County
Court of Prince Rupert at the sittings to be held in the City of
3
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Prince Rupert. Later, but still within the time limited for

appealing, he filed and served a second notice of appeal to the
sittings to be held at Smithers, which was the nearest sittings.

The first notice of appeal was dismissed by His Honour Judge
Young at Prince Rupert on the ground that there was no juris-
diction to hear the appeal in that Court. The second notice of
appeal then came on for hearing at Smithers on January 17th,
1929, before His Honour Judge Robertson, acting for His
Honour Judge Young. The affidavit of merits on this appeal,
required by section 99 of the Government Liquor Aect, had
been sworn before Wm. Grant, a notary public residing at
Hazelton, B.C.

Gonzales, for appellant.

L. 8. Mc@ill, for the Crown, took the preliminary objections
(1) Having taken one appeal the appellant was not in a position
to take a second one. This is contrary to the true interpretation
of the provisions of the Summary Convictions Act, R.S.B.C.
1924, Cap. 245, in respect to appeals from summary convictions.
Therefore this appeal, being the second one from the same con-
viction, cannot be heard. (2) The affidavit of merits is not
sworn before a justice as required by section 99 of the Govern-
ment Liquor Aet, Cap. 146, R.S.B.C. 1924, but before a notary
public. Therefore the appeal cannot be entered. [He cited
Rex v. Lai Cow (1921}, 30 B.C. 277; Laitnen v. Tynjala
(1909), 14 B.C. 246; Rex v. McLeod (1901), 6 Can. C.C. 23;
Kavanagh v. McIlmoyle, tb. 88; Crankshaw’s Criminal Code,
5th Ed., notes at p. 902.]

Gonzales: The first notice of appeal being a nullity there was
nothing to prevent giving a second notice of appeal to the proper
Court, just as was done in this case. [He cited Rex v. Deer
(1919), 1 WW.R. 410; Fanchaux v. Georgett (1915), 9
W.W.R. 458; Johnston v. O’Reslly (1906), 12 Can. C.C. 218;
Rexv. Gainor (1919), 1 W.W.R. 801; Gallagher v. Vennesland
(1917), 1 WW.R. 860; Tremeear’s Criminal Code, 1919,
notes at p. 1034.]7 On the second point, as to the affidavit of
merits, the British Columbia Evidence Act gives authority to
notaries public to take any affidavit for use in this and other
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Courts. In any event, the notary public William Grant, who BOngTfON,
took the affidavit, is also a justice of the peace. _—
McGnll, in reply: The Grant in question was a justice of the 1929
peace as well as a notary public, but in this instance he was Jan.17.
acting as a mnotary public and not in his capacity as a Rex

justice of the peace. The provisions of section 99 of theC -
Government Liquor Act are those which apply to this particular HIN CHONG

affidavit and the Evidence Act does not override them.

Rozrrrson, Co. J.: I cannot sustain the first objection. The
giving of notice of appeal to Prince Rupert was a nullity and the
judge had no jurisdiction to deal with anything but the matter
of costs. That being so, it is no bar to filing a second notice of
appeal to the proper Court.

The affidavit of merits does not comply with section 99 of the
Government Liquor Act which requires that it be sworn before
a “justice.” Mr. Grant, though admitted by counsel for the
Crown to be a justice, took this affidavit as a notary public, as
shewn by the affidavit itself. For this there is no authority. The
evidence Act does not overrule the particular statutory provision
applicable here.

Judgment

In view of my decision on the foregoing, it is not necessary to
deal with the other objections raised.

The appeal is dismissed with costs, and conviction confirmed.
Costs to the Crown fixed at $60.

Appeal dismissed.
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REX v. RUMP.

Criminal law—Attempt to have carnal knowledge of girl under 14 years—

The

What acts necessary to constitute an “attempt”’—EBvidence for jury—
Sentence—Reduction of—Evidence of girl not being married to accused
—~Sufficiency of.

accused was charged with unlawfully attempting to have earnal knowl-
edge of a girl under the age of fourteen years. The evidence disclosed
that the accused, who was a stranger to a girl of eleven years who lived
with her parents and two sisters (fourteen and nine years respectively)
in a house across the Thompson River from Kamloops, approached the
house before the noon hour and from outside the fence spoke to the girl
who was on the porch with her younger sister. After speaking about a
doll the younger sister had he asked her if she liked candy. On her
replying “yes” he said “I will have to buy you some.” e then went
across the bridge to the town. At about 4 o’clock in the afternoon the
girl and her two sisters went to town on an errand for their mother
when they met the accused who went into a store and bought candies
which he gave them. He then asked the girl to “walk home to your
place with me” to which she replied, “no, T have to go with my sisters.”
He then left them and they went home. The girl and her sister then
went on the porch for their dolls when accused again came to the fence
and said “I did not bring very many candies.” IHe then gave them
some candies and the smaller sister went away. The accused then
beckoned to the girl and said “I will give you two bucks if you will
come down to the bushes with me,” to which the girl replied, “no, my
mother would not allow me to.” The girl then went to her mother to
whom she told what had happened and the mother then went to the
porch and told him to go away. He then used indecent language to the
mother who told him she would call for the police. The evidence dis-
closed that during the afternoon the accused was in an intoxicated
condition. The jury found the accused guilty and he was sentenced to
two years’ imprisonment and fifteen lashes.

Held, on appeal, affirming the decision of McDoxaLD, J. but reducing the

sentence (GarLiner and McPuiries, JJ.A. dissenting), that the
evidence disclosed a persistent intention by repeated overt acts by
means of verbal and gestural invitation, by gifts and by promises of
money to try to persuade the child to succumb to the carnal desires of
the appellant, and the fact that she did not do so does not alter the
legal consequences of his sustained endeavour to accomplish his objeect,
but considering the circumstances the sentence should be reduced to
one year’s imprisonment only.

To the objection raised that there was no evidence to shew that the girl was.

not the wife of the accused:—
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Held, that proof of a fact of this kind need not be direct but may reasonably
be inferred from all the evidence and here the fact that the child had
never seen the appellant before that day was sufficient to support the
ruling of the learned judge below.

APPEAL by accused from the decision of McDoxarp, J. of
the 9th of November, 1928, and the verdict of a jury on a charge

of unlawfully attempting to have carnal knowledge of a girl

under the age of fourteen years. The facts are set out fully in
the reasons for judgment. Accused was sentenced to two years’
imprisonment, and fifteen lashes.

The appeal was argued at Vietoria on the 8th of January,
1929, before Macponarp, C.J.A., MarrtiN, Garrrmer, Mo-
Prirrirs and Macponarp, JJ.A.

Maclean, K.C., for appellant: This man spoke to the girl
when on the opposite side of a fence from her, proposing that
she go into the woods with him, and he made gestures to her but
this is all that happened. He never touched her and was never
near enough to do so. There was no “attempt” on his part what-
ever: see Rex v. Wah Sing Chow (1927), 88 B.C. 491; Rex v.
Linneker (1906), 2 K.B. 99; Rex v. Robinson (1915), 2 K.B.
342; Rex v. Snyder (1915), 34 O.L.R. 318 at p. 326; Reg. v.
Tyrell (1893), 17 Cox, C.C. 716. In any case the sentence is
too severe. He was in a drunken state at the time: see Rex v.
Meade (1909), 1 K.B. 895; Rex v. Finlay (1924), 3 W.W.R.
4975 Rex v. Hicks (1925), 1 W.W.R. 1155; Rex v. Wilde and
Jukes alias West (1914), 11 Cr. App. R. 34; Rex v. Zimmer-
man (1925), 37 B.C. 277. There is no evidence to shew the
girl was not accused’s wife.

Bullock-Webster, for the Crown: The girl says she never saw
the accused before. This is sufficient to justify the inference
that they were not married. That the evidence discloses an
“attempt” to commit the offence charged see “Annotation” 25
D.L.R. 8; Rex v. Delip Singh (1918), 26 B.C. 390.

Maclean, replied.

Cur. adv. vult.

On& the 1st of February, 1929, the judgment of the Court was
delivered by
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MarTin, J.A.: This is an appeal from the convietion of the
appellant at the Kamloops Fall Assizes, 1928, coram Mr.
Justice D. A. McDowarp, upon the following indictment pre-

ferred under section 302 of the Criminal Code:

“The Jurors of our Lord the King present that at the East Bridge near
Kamloops, in the County and Province aforesaid, on the twenty-ninth day
of September, in the year of our Lord one thousand nine hundred and
twenty-eight, Charlie Rump unlawfully did attempt to have carnal knowl-
edge of Letty Price; a girl under the age of fourteen years, not being his
wife, against the form of the statute in such case made and provided, and
against the peace of our Lord the King his Crown and Dignity.”

The learned judge sentenced the conviet to two years’
imprisonment and to be whipped, with fifteen lashes, as provided
by said section, viz.:

“302. Every one who attempts to have unlawful carnal knowledge of

any girl under the age of fourteen years is guilty of an indictable offence
and liable to two years’ imprisonment, and to be whipped.”

The learned judge gave a certificate under section 1013 that the
case was a fit one for appeal, and leave to appeal against the
sentence was later granted under subsection (2) of that section.

The facts arve not in dispute, since the defence adduced no
evidence, and in essentials are that the appellant, who was a
stranger to the young girl, aged eleven years, and her family,
before noon on the 29th of September, 1928, spoke to her and
her younger sister, then on the front porch of their home, from
outside the “wire” (fence) about the doll the younger sister
had, and after asking her if she liked candy and getting an
affirmative reply said “well, I will have to buy you some,” and
then went over to the town of Kamloops at the other (south)
end of the Red Bridge across the Thompson River, the children’s
home being near the north end thereof, about 150-200 yards
therefrom. Later in the afternoon, about four o’clock, Letty
Price with her two sisters, aged nine and fourteen years respec-
tively, went to Kamloops on an errand for their mother crossing
the river by a boat and the appellant again spoke to her on the
street and went into a store to buy some candy for them and gave
it to them (“‘chocolate bars”), and thereafter he asked Letty to
“walk home to your place with me,” but she said “No, I have to
go with my little sisters,” upon which he went away and the
children returned home, and a little later Letty and one of her
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sisters went out on the porch to get their dolls when the appellant c‘;‘;ﬁ;‘f
again and for the third time came and spoke to her as she thus ~ —
describes: 1929
“He says, ‘I did not bring very many candies’ And he ate a few and Feb. 1.
gave us some. They were jelly beans, and then my other sister went away Rex
and I was getting the dolly ready and he went like this to me [beckoning o
to come to him] and I stepped back about two feet. Rump
“Tgg COURT: Where was he then, outside the fence? Yes, outside the
fence.
“And you were on the verandah? Yes.
“With your two little sisters? My little sister went away and then he—
“Do not worry now. You do not need to worry. You can think of it all
right, He said, ‘I will give you two bucks, two dollars, if you will come
down the bushes with me.’
“Where was he then? Outside the fence.
“And you were on the verandah? Yes.
“Did he say two bucks or two dollars? He said two bucks first and then
he said two dollars.
“Macintyre: Pardon me, I would like the stenographer to read the last
two or three questions.
[Stenographer reads].
“Fulton: What did you say? I said, ‘No, my mother would not allow
me to, and I walked back towards my mother and she asked me a question
and I answered her. Judgment

“Where was he? He was outside the fence.

“How far was your mother away? About sixteen feet, she was down on
the back porch and we was on the front porch.

“She was on the back porch, was she? Yes, but she could see me.

“Could she see him? Yes.”

The fence spoken of was only four feet from the front porch
and when the mother saw from the back kitchen porch, the
strange man just outside the fence at the gate speaking to her
daughter and observed that on her coming to her she was “very
much flushed,” she at once acted as she thus describes:

“Well, T then walked out on to the verandah where he stood; just inside
the fence; where he stood he was just outside the fence, and 1 walked up to
the fence on the inside and told him to get down in the bushes where he
belonged, and he just took about two steps between the fence and stood and
put his head like that and he said, ‘I was not talking to you’ I said, No,
but you were talking to my little girl and trying to coax her down in the
bushes and you had better get out of here and down in the bushes where
you belong or I will call the police,” and he took about two more steps and
turned and started using this abusive language.””

The language is of so grossly indecent sexual nature as to be
unprintable, and after hearing it, the mother continues:
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“I then turned and said, ‘T am going to call the police’ and I turned and
went into the house to ’phone the police.

“Did he say anything more? Yes, after I had come from the ’phone.

“After you came from the ’phone? When I turned and started for the
house he started on down to the bush in the direction of the railroad bridge
and when I had come from the ’phone he was gone out of sight. R

A visiting friend, Mrs. Coucette, confirms in substance Mrs.
Price’s evidence and was so much frightened by the occurrence
that she asked Mrs. Price to let two of her girls accompany her
half way across the bridge on her way home, and they did so but
before they had gone far from the home the same man came out
of the bushes and followed after them shouting out vile language
until near the bridge when an Indian on horseback came up and
engaged him in conversation, whereupon Mrs. Price who was
watching her daughters and friend from a window went to tele-
phone the police again, but at that moment they arrived and
arrested the appellant, at about a quarter to six, within 30 feet
from Mrs. Price’s house. The Indian testifies that he had seen
this strange man “half running behind them and shouting at
them” abusively, and as they seemed “kind of scared” he went
to see what was the matter and upon coming up with the man
(whom he had never seen before, though the Indian was born
on the reservation hard by) he found he had a knife in his hand
and talked to him till “I seen the ladies were going far enough
ahead, so I rode away.”

Upon the close of the Crown’s case the defendant’s counsel
moved for the dismissal of the charge on the ground that the
facts proved amounted in law to “only preparation for the com-
mission of that offence” (section 72, Criminal Code) and not an
“attempt to commit it,” but the learned judge refused the motion
and left the case to the jury on the facts after ruling that in law
those facts if established would constitute an attempt and that
it would be open to them to find the accused guilty if they
believed beyond any reasonable doubt the testimony of the wit-
nesses against him, and they returned a verdict of guilty as

hereinbefore recited. Said section 72 is as follows:

“Every one who, having an intent to commit an offence, does or omits
an act for the purpose of accomplishing his object, is guilty of an attempt
to commit the offence intended whether under the cirecumstances it was
possible to commit such offence or not.
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“2. The question whether an act done or omitted with intent to commit
an offence is or is not only preparation for the commission of that offence,
and too remote to constitute an attempt to commit it, is a question of law.”

This section, which is 64 in the original Criminal Code of
1892, is of much importance because it settled the law for
Canada upon some aspects of the matter which were still, to some
degree at least, doubtful in England, and the words “whether
under the circumstances it was possible to commit such offence
or not” are of particular consequence, and also the abolition, by
original section 535, of the distinction between felony and mis-
demeanour. The state of the law in Canada shortly before the
enactment of the Code is well set out by Mr. Justice Burbidge
in his Digest of the Criminal Law of Canada, 1890, pp. 51-3,
and earlier in 1888 by Mr. Justice Taschereau in his Criminal
Statute Law of Canada, 2nd Ed., pp. 854-62 which excellent
work has the additional benefit of many notes by C. S. Greaves,
K.C. (see preface), the eminent counsel who prepared the Crim-
inal Law Consolidation and Amendment Acts and then editor of
“the latest and most authoritative text-book on Crimes” (Rus-
sell) as Mr. Justice, afterwards Lord O’Hagan describes him
and his work in Reg. v. Fanning (1865), 17 Ir. C.L.R. 289,
305. The current edition of that work (8th, 1923) thus sum-
marizes the law in England, Vol. 1., p. 148:

“The question in each case is whether the acts relied on constituting the
attempt were done with intent to commit the complete offence, and as one
or more of a series of acts or omissions directly forming some of the neces-
sary steps towards completing that offence, but falling short of completion
by the intervention of causes outside the volition of the accused, or because
the offender of his own free will desisted from completion of his eriminal
purpose for some reason other than mere change of mind.”

As to change of mind; as early as 1872 in Canada it had been
unanimously decided by the Ontario Court of Common Pleas
(Hagarty, C.J., Gwynne, and Galt, JJ.) in Reg. v. Goodman,
22 U.C.C.P. 338, that an attempt to commit arson had been
established when a person had poured oil upon and put oiled
sacks against a door and stooped down to apply a burning match
to the oil but the matech went out when within an inch or two of
it whereupon the person made no further attempt and went
away. The Court based its decision upon Reg. v. Taylor
(1859), 1 F. & F. 511, and Reg. v. Cheeseman (1862), L. & C.
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145; 31 L.J., M.C. 89, Chief Justice Hagarty saying, pp.

339-40, per curium:

“The fact of Waters going away, or ceasing further action after the
mateh went out (not by any act or will of his), seems to put the matter
just as if he had been interrupted, or was seized by a peace officer at the
moment.

“It seems to me the attempt was complete, as an attempt, at that
moment, and no change of mind or intention, on prisoner’s part, can alter
its character. .

“I see no objection to the charge. There was no doubt the combustible
matter was so arranged that if the flame were communicated to it, the
building would have caught fire, and the full crime of arson been complete.
It would be a reproach to the law if such acts as were here proved do not
constitute an overt act towards the commission of arson.”

The oft-cited distinction well and suceinetly drawn by Black-
burn, J. in Cheeseman’s case, supra, is as follows, L. & C. p. 145:

“There is, no doubt, a difference between the preparation antecedent to
an offence, and the actual attempt. But, if the actual transaction has
commenced which would have ended in the crime if not interrupted, there is
clearly an attempt to commit the crime. Then, applying that principle to
this case, it is clear that the transaction which would have ended in the
erime of larceny had commenced here.”

And in the leading case of Reg. v. Eagleton (1855), Dears.
C.C. 515, Baron Parke in delivering the unanimous judgment
of the nine judges in a Crown Case Reserved said, p. 538:

“The mere intention to commit a misdemeanour is not criminal. Some
act is required, and we do not think that all acts towards committing a
misdemeanour are indictable. Acts remotely leading towards the commis-
sion of the offence are not to be considered as attempts to commit it, but
acts immediately connected with it are.”

This statement was accepted “‘as a safe guide” by the English

Court of Criminal Appeal in Rex v. Robinson (1915), 2 K.B.
342, 348; 84 L.J., K.B. 1149, but as the Court observed, “the
difficulty lies in the application of that principle to the facts of
the particular case” which in Robinson’s case were found to be
(p. 349):
“in truth . . . preparation for the commission of a erime, not a step
in the commission of it. It consisted in the preparation of evidence which
might indirectly induce the underwriters to pay. . . . No communica-
tion of any kind of the false pretence was made to them [underwriters].”

Before our Criminal Code the Supreme Court of Canada in
John v. The Queen (1888), 15 S.C.R. 384, 387, a rape case,
adopted Mr. Justice Stephen’s definition (Stephen’s Dig. Cr.

Law, 4 Ed., pp. 38 and 49) of attempt to commit a crime as
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“an act done with intent to eommit that crime and forming part of a series
of acts which would constitute its actual commission if it were not
interrupted.”
And the Ontario Court of Appeal also adopted it in the peculiar
case of Rex v. Snyder (1915), 25 D.L.R. 1, 4 (“a sham,
arranged by the military authorities,” p. 8) following the
English Court of Criminal Appeal in Rex v. Linneker (1906),
2 K.B. 99, 102, in which case it is to be also noted that Lord
Alverstone, C.J. said:

“The question which we have to determine is whether there was in this
case any evidence of such an attempt, for if there was any evidence the
conviction must be affirmed.”

In Rex v. White (1910), 2 K.B. 124, the same Court held,
p. 130, that

“The completion or attempted completion of one of a series of acts
intended by a man to result in killing is an attempt to murder even
although this completed act would not, unless followed by the other acts,
result in killing. It might be the beginning of the attempt, but would none
the less be an attempt.”

The case of Reg. v. Button (1900), 69 L.J., Q.B. 901, false
pretences, illustrates what facts are not too remote to constitute
attempts and Horton v. Mead (1913), 1 K.B. 154 shews the
importance that may be attached to mere gestures in solicitation
even though ineffective, and Mr. Justice Pickford concludes—
p- 159:

“Under this Act there was evidence upon which the magistrate and the
quarter sessions could convict the appellant, and, that being so, it is no part
of our duty to inquire whether or not the conviction was right.”

It is to be remembered that children of the statutory age
under section 302 and section 294 are not accomplices, Rex v.
Crocker (1922), 27 Cox, C.C. 825, and that therefore corrobora-
tion is not essential, and their consent to the offence is imma-
terial and ‘“altogether unimportant”—~Reg. v. Beale (18635),
L.R. 1 C.C.10; Reg. v. Ryland (1868), 11 Cox, C.C. 101 and
Reg. v. Connolly (1867), 26 U.C.Q.B. 317. In Rex v. Crocker
the Court said, p. 326:

“If therefore, it is within the province of a jury to convict on the uncor-
roborated evidence of an accomplice. how much more so is it within their
provinece to conviet here? The jury had the opportunity of seeing and
hearing the witnesses, and there are persons—especially young persons—

who somehow are able to convey the fact that the story they tell is true, and
here, in spite of the learned judge’s warnings, the jury came to the conclu-
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sion the girl’s story was true. The Court considers it would be a mnew
departure if it allowed this appeal, as it cannot usurp the functions of the
jury.”

In another case of obtaining money by false pretences, Reg.
v. Hensler (1870), 11 Cox, C.C. 570, by means of a begging
letter, the Court of Criminal Appeal said (p. 573):

“This is an attempt by the prisoner fo obtain money by false pretences
which might have been so obtained. The money was not so obtained because
the prosecutor remembered something which had been told him previously.
In my opinion, as soon as ever the letter was put into the post the offence
was committed.”

And in the course of the hearing Blackburn, J. aptly said:

“You may attempt to steal from a man who is too strong to permit you.”
In Rex v. Menary (1911), 18 O.W.R. 379, in upholding a
conviction for an attempted indecent assault, Sir Chas. Moss,
C.J.0. said, p. 380:

“As the learned judge instructed the jury in substance, an attempt is an
effort to commit an unlawful act that is prevented or frustrated by some
event which intervenes before accomplishment.”

The recent case of Rex v. Punch (1927), 20 Cr. App. R. 18,
is only noteworthy because in principle it follows Rex v. Robin-
son, supra, but on the faets it failed because the accused had
made no positive statement, as Avory, J. points out in delivering
judgment. On the other hand, in Rex v. Laitwood (1910), 4
Cr. App. R. 248, an offence of the same nature, it was held that
the case was “very near the line, but on the whole we think the
conviction ought not to be disturbed,” the Court being of opinion
that the false representations the accused had made to obtain
money ‘‘were not mere preparation, he must have made them to
get the hundred pounds,” and therefore the attempt was
established.

An instructive case is Reg. v. Ransford (1874), 13 Cox, C.C.
9; 31 L.T. 488, in which it was held unanimously by five judges
on a case reserved that an attempt to incite a boy at school to
the commission of an unnatural offence was proved by sending
a letter to him to effect that object though he did not read it but
handed it over to the school authorities, and that decision was
adopted by the Court of Criminal Appeal in Rex v. Cope
(1921), 16 Or. App. R. 77, a case of attempt to procure the
commission of an unnatural offence, despite the fact that the
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letters were couched in terms of apparent innocency; they were
posted to the boy by the accused but had not reached him being
intercepted by his mother and handed to the police. The Court,
after considering and applying the decision in Ransford’s case,
said (pp. 82-3):

“We consider that in order to see whether the letters do contain such
terms that Price would see in them an invitation to commit an act of gross
indecency with the appellant the surrounding circumstances may and should
be examined. See E. v. Roberts, Dears. C.C. 539; 1855. Price was a boy
known to the appellant to have committed such an act with Riley. The
appellant writes to Price reminding him of his meeting with Riley, sending
Riley’s good wishes, telling him not to be afraid to make himself known to
the appellant, saying that the appellant is gding to stay a week in Black-
pool and is anxious to meet him. What would such a boy as Price was
known to the appellant to be understand from such a letter? We think
that there was enough to entitle the jury to find that Price would have read
into it an invitation to repeat with the appellant the offence which he had
committed with Riley, and therefore that the sending of the letters was an
attempt to procure Price to commit the offence and that the conviction
should stand.”

These observations are in pa;t, particularly applicable to the
case at Bar.

The Appellate Court of Alberta considered said section 72 in
Bex v. Pettibone (1918), 2 W.W.R. 806, in a case of attempt
to commit abortion by giving a woman drugs for that purpose,
though they were in fact innocuous. The Court, per Stuart, J.,
said, p. 809:

“Now even if the doctor deceived the accused, and gave him innocuous
material yet if the accused really tried, as I think the jury could reasonably
infer that he did, to get a noxious material, believe that he had got it and
tried to get the woman to take it in my view there was much more than
mere preparation, there was a real attempt to commit the offence and the
fact that owing to the doctor’s deceit it was impossible for him to commit
it would not make any difference as the section of the Code just quoted
says.”

Many other cases might be cited out of the great number that
have been examined in an exhaustive consideration of the point,
but it would not be profitable to do so, and we refer to our own
decisions in Rex v. Delip Singh (1918), 26 B.C. 390, another
case of attempted unnatural offence, only to note that we con-
sidered the charge so well established that we did not think it
necessary to call upon ecounsel for the Crown.

It is to be remembered that, as was pointed out in Reg. v.
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Riepel (1898), 2 Can. C.C. 225, the intention of Parliament is
to cast an “‘extra statutory protection” over young girls by legis-
lation of this description, for the obvious reason that their tender
years and inexperience render them peculiarly susceptible to
become the prey of designing persons.

After an application of the principles above set out to the
facts of this case hereinbefore recited, it is apparent to us, the
more they are considered, that it is impossible to hold that the
learned judge in law or the jury in fact erred in the view they
took thereof. They disclose, in truth, a persistent intention by
repeated overt acts by means of verbal and gestural invitation,
by gifts, and by promises of money, to try to persuade the child
to succumb to the carnal desires of the appellant, and the fact
that she did not do so, either because of her moral rectitude or
of the timely appearance of her mother, or both these causes,
does not alter the legal consequences of his sustained endeavour
up to the moment of frustration, to accomplish his object. It
follows, therefore, that on the first and principal ground the
appeal must fail.

A second ground of appeal, taken here and below, is that there
was no evidence to shew that the girl was not the wife of the
appellant and therefore the attempt to have carnal knowledge of
her was not proved to be “unlawful” as section 302 provides.
The proof of a fact of this kind need not be direct but may
reasonably be inferred from all the evidence and here the fact
that the child had never seen the appellant before that day was
sufficient in the circumstances to support the ruling of the
learned judge below. The decision of the Ontario Court of
Appeal in Rex v. Mullen (No. 2) (1905), 18 Can. C.C. 80 is to
this effect, the Court, per Osler, J.A., saying, on the point of the
prosecutrix being the wife of the accused (p. 82):

“Then also, as appears from a memorandum of the learned trial judge
attached to the indictment, the evidence shewed that the prosecutrix was a
girl of 17, living at home with her mother and stepfather, and that she did
not know Mullen by name, but recognized him as one of the persons who
had assaulted her. The objection is evidently purely technical. Had the
name of the prosecutrix and the prisoner been the same, it is possible that
there might have been some difficulty, but, as it stands, I think the usual
prima facie case was made out, which called upon the prisoner for an
answer.”
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And Rex v. Hubin (1927), 1 W.W.R. 705, also confirms our
opinion, and c¢f. also Rex v. Wright (1906), 11 Can. C.C. 221.
Therefore upon this ground also the appeal fails.

There remains the appeal from the sentence, and it is suffi-
cient to say that, after considering the circumstances in the light
of our recent decisions in Rex v. Zimmerman (1925), 37 B.C.
277 ; Rex v. Stonehouse and Pasquale (1927), 39 B.C. 279, and
Rex v. Lim Gem (1928), ¢b. 457, we are of opinion that the
justice of the case will be met by reducing the term of imprison-
ment to one year without the whipping.

McPurrrres, J.A. (dissenting): In my opinion—and with
very great respect for the contrary opinion, which is the judg-
ment of the Court, being the opinion of the majority of the
Court—the conviction should be quashed. The offence upon
which the prisoner was convicted was attempt to carnally know
a girl under fourteen (sections 302 and 72). The sections read

as follow:

“302. Every one who attempts to have unlawful carnal knowledge of
any girl under the age of fourteen years is guilty of an indictable offence
and liable to two years’ imprisonment, and to be whipped.”

“72. Every one who, having an intent to commit an offence, does or
omits an act for the purpose of accomplishing his object, is guilty of an
attempt to commit the offence intended, whether under the circumstances
it was possible to commit such offence or not.

“2. The question whether an act done or omitted with intent to commit
an offence is or is not only preparation for the commission of that offence,
and too remote to constitute an attempt to commit it, is a question of law.”

It is admitted law that an intention to commit a criminal
offence is not of a punishable nature. Thereforé, we proceed
from that premise. It follows then that in effect to sustain this
conviction there must be found an actual or an attempted carry-
ing out of the criminal intention. That, I fail to find in the
evidence, and whether it is or is not established by the evidence
is a question of law in the language of the statute. “The ques-
tion whether an act done or omitted with intent to commit an
offence is or is not only preparation for the commission of that
offence, and too remote to constitute an attempt to commit it, is
a question of law.” DBeing a question of law as I understand it,
I am entitled to give a dissenting opinion, if I am of a contrary
opinion to the majority of the Court, which is the case.
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Many cases could be referred to upon this question but I have
failed to find a case which would warrant coming to the conclu-
sion that the conviction can be supported upon evidence such as
we have here. The evidence discloses the giving of candy, the
request to go to some secluded place presumptively, .e., the bush,
but there was no proximity or nearness to the little girl which
would at all indieate that there was any intention to carnally
know the little girl. The little girl was actually at the time
under the—we might say—rphysical guardianship of her mother.
The prisoner was a considerable distance from the little girl, and
a fence intervened. There was foul and obscene language made
use of by the prisoner, but not to the little girl, to the mother.
That the little girl was aware of the nearness of her mother to
her at the time is demonstrated by her running at once to her
mother. That which took place cannot be stigmatized as other
than vile and reprehensible conduct consisting of the use of foul
language but that is not this crime nor was the language directed
to the little girl.

I cannot persuade myself that the crime charged and of
which the prisoner was convicted, was established; the evidence
in my opinion that the statute calls for is not present. It is
doubtful indeed, if it can be called evidence leading to the con-
clusion that there was ever preparation for the commission of the
offence. In any case, taking it in its strongest form, the evidence
is, in the language of the statute, “too remote to constitute an
attempt to commit,” and the learned trial judge should have so
held and withdrawn the case from the jury, that is, that the
judgment of the trial Court should be set aside on the ground of
a wrong decision of a question of law, and that there was a mis-
carriage of justice (section 1014 Criminal Code of Canada).

I would quash the conviction and direct a judgment and
verdict of acquittal to be entered.

Appeal from conviction dismissed but
sentence reduced.
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PAUL AND PAUL v. DINES.

Negligence—Collision between automobiles—Right of way—Want of reason-
able care approaching side street—FEvidence—R.8.B.C. 1924, Cap. 177,
Sec. 13; B.C. Stats. 1924, Cap. 38, Sec. 5; 1925, Cap. 33, Sec. 10.

On the 28th of June, 1928, at 6 o’clock in the morning the plaintiff, with
four passengers, was proceeding south on the Island Highway towards
Nanaimo and approaching a spot where Jenkins Road (coming from
the west) entered the Highway. He was travelling at from 30 to 35
miles per hour and when about 90 feet from Jenkins Road he saw the
defendant’s truck coming on to the highway at a slow speed from
Jenkins Road. The foliage was thick at this spot and the plaintiff
could not see the truck until it was on the highway. As the defendant
continued on, intending to turn north, the plaintiff proceeded with the
intention of going past to the rear of the truck but his car skidded
and crashed into it. In an action for damages, it was held that the
defendant did not exercise due care in entering the highway and he
was guilty of negligence.

Held, on appeal, reversing the decision of BARkER, Co. J. (MacpoxaLp, J.A.
dissenting, and holding the defendant was guilty of contributory
negligence), that the plaintiff in travelling at such a speed when
approaching an intersection was guilty of negligence, that the evidence
shewed the defendant took due care upon approaching the highway and
the plaintiff was solely responsible for the collision.

APPEAL by defendant from the decision of Barxer, Co. J.
of the 28th of September, 1928, in an action for damages for
injuries sustained through a collision between the plaintiff W.
A. B. Paul’s car and that of the defendant’s. On the morning
of the 28th of June, 1928, the plaintiff was driving south on the
Island Highway with his wife and three passengers from
Courtenay to catch the seven o’clock boat at Nanaimo. Jenkins
Road enters the Island Highway from the west at a point about
10 miles from Nanaimo. When the plaintiff was approaching
Jenkins Road, about 90 feet away and travelling at a speed of
from 30 to 35 miles an hour he saw the defendant emerging
from Jenkins Road on to the highway with the intention of turn-
ing north. The foliage was very thick at this spot and a car
could not be seen coming from Jenkins Road from where the
plaintiff was until it was actually on the highway. On seeing
4
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the defendant, the plaintiff proceeded thinking he could get
past behind the defendant’s car after he had crossed to the east
side of the highway turning north, but the defendant stopped
and in endeavouring to get behind him the plaintiff’s car skidded
and crashed into him. Mrs. Paul was injured and the car was
considerably damaged.

The appeal was argued at Vietoria on the 8th and 9th of
January, 1929, before Macpoxarp, C.J.A., MarrIN, GALLIHER,
McPurniies and MacpoNanp, JJ.A.

V. B. Harrison, for appellant: The accident was at 6 o’clock
in the morning. The defendant in coming out of Jenkins Road
had the right of way and it was the plaintiff’s duty to drive his
car so as to avoid a collision there. He admits he was going at
a speed of from 30 to 35 miles an hour. He saw the defendant
when 90 feet away and if he had had his car under control he
could have stopped in that distance. Section 5 of the Motor-
vehicle Act Amendment Act, 1924, sets out the duties of a
driver and it was not complied with.

Cunliffe, for respondents: Jenkins Road was never treated as
a highway. The section of the Motor-vehicle Act referred to
was substituted by section 10 of chapter 33, B.C. Stats. 1925,
but this Act was not passed for the purpose of affecting the civil
liabilities of parties: see Boyer v. Moillet (1921), 30 B.C. 216
at p. 220; Perrin v. Vancowver Drive Yourself Auto Livery, 1b.
241; Walker v. B.C. Electric Ry. Co. (1926), 36 B.C. 338.
If section 13 (2) of the Motor-vehicle Act can be invoked by
the defendant then the onus is on Paul to shew he was travelling
in a careful and prudent manner: see Robins v. National Trust
Co. (1927), 96 L.J., P.C. 84 at p. 86. That the defendant was
negligent in the way he came out of Jenkins Road see Monrufet
v. B.C. Electric Ry. Co. (1913), 18 B.C. 91.

Harrison, in reply, referred to British Columbia Electric
Railway Company, Limited v. Loach (1916), 1 A.C. 719.

Macoovarn, C.J.A.: The appeal should be allowed. The
case is in a nutshell. First, the evidence is undisputed that the
defendant was coming out of a side road on to the Island High-
way; he apparently came out with care, since he was moving
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slowly. He intended to turn to his left on the Highway; he ?::;&F
apparently looked to the right, as he is obliged to do under the
Motor-vehicle Act. Now the plaintiff saw the defendant — 1929
coming out of that road when he was 90 or 100 feet Jan.9.
away. Plaintiff was travelling on a straight and level road,  ,, -
in dry and good condition—in a condition which would enable D
him to stop within a reasonable distance. He did not put on )
his emergency brake, because he said he would have had to
take one hand off his wheel. Now an emergency brake is what
its name indicates, it is to be used in an emergency, and if it is
to be of any use at all in an emergency it must be capable of
being used by the driver, and I see no reason why the plaintiff
should not have taken one hand off his wheel, and used his
emergency brake. Instead of doing that he apparently thought
he could get around defendant’s car; he went on and got in the
gravel, the result being that he skidded and struck the other car,
and injured his own, and his wife. Now on these facts the MACDONALD,
learned judge has found that he was not guilty of any negligence. ~ ©7-4-
With great respect, I think he was in error in coming to that
conclusion. I say nothing about his view of the locus in quo
further than that he went more upon his own impressions
created by that view than by the evidence which was before him.
A view is to enable the judge-to get a better understanding of
the evidence given by witnesses, not to let in unsworn evidence.

Now was there any contributory negligence? It becomes of
importance to consider that question. The defendant came out
of the side road carefully. Some of the plaintiff’s witnesses
thought he had actually stopped about the middle of the road,
and if that were so he must have come out very leisurely indeed.
His own evidence shews that he could not have got out of the
way. Now, that being so, how can it be said that the other man,
who came along that road at a high rate of speed and saw him
90 or 100 feet away, can claim that the defendant was guilty of
contributory negligence ¢ I hold that the plaintiff was the sole
cause of his own disaster.

Marrin, J.A.: T agree that the appeal must be allowed
under the circumstances, in view of the plaintiff’s own admis- M‘f,R:f’m‘
sion as to his rate of speed as follows:
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“It is quite likely that I said I was going 35 miles.
“Not more than 357 I know I wasn’t travelling more than 35 miles an
hour.”

Now I take that as practically an admission that he was
going at the rate of 35 miles an hour. The learned judge has
given a more favourable definition, so to speak, of this expres-
sion than I find myself enabled to give, so I proceed upon the
assumption that plaintiff was going at a rate of 35 miles. The
whole facts and circumstances depend upon this, if he was
going, as he says, at that rate of speed, it is perfectly evident
by his own evidence he had not his car under sufficient control
to pull it up and check its speed in a reasonable distance. It is
unthinkable, to my mind, that it can be said that a person can
go at such a speed along the highways of this Province in a
thickly wooded district such as this was and yet not be able to
bring his car up within a distance that he admits himself is 90
feet. That, so far as I am concerned, in the facts of this par-
ticular case, fastens negligence upon him.

Then as to contributory negligence, I accept what my learned
brother the Chief Justice has said, that the explanation given
by the defendant was sufficient to exonerate him from that
charge. Therefore the appeal should be allowed.

Garriner, J.A.: T agree in ‘the conclusion that there was
negligence on the part of the plaintiff himself. And I was for
a time, I may say, somewhat impressed with the idea that the
defendant was negligent, until the evidence as it was pointed
out to us by counsel for the defendant, Mr. Harrison, in the
way he came on to the road, and kept going, as he says himself
until he was struck. I do not think there was anything that he
could have done that he did not do unless we are to hold that a
man must absolutely stop when he comes to a corner like that.
Having under the Highway Act the right to protection when
he is coming in, from the right, unless we hold he has got to
actually stop, as you are commanded to do when there are signs
posted now, I do not see how we can find him guilty of negli-
gence on his part.

McPuiiies, J.A.: In my opinion the appeal should be
allowed. I am of the same opinion as my learned brothers who
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have preceded me in giving judgment. I only wish to add that
I think the case is an exemplification of negligence of a most
flagrant sort. IHere is a main highway known as the Island
Highway, well known to residents on Vancouver Island. People
must reasonably be held to know the existent conditions. There
is no evidence here that this plaintiff was a stranger to the road.
He lived in Comox; it is fair to assume that he was very
familiar with the road. He surely could not think that there
was no intersecting road. How would the communities along
the road exist without getting access to the main highway?
Then, under the Highway Act, the one coming in from the right
has the right of way. And whilst that does not admit of one
being negligent, and taking chances on coming out on to the
main highway, yet one is entitled to assume that anyone coming
up to an intersecting road will have his vehicle under reasonable
control. Here, when he entered into the highway, it being
wooded up to the point of intersection, he was confronted with a
situation that I say, according to the evidence, was one of patent
negligence. By going at the rate of 35 miles an hour, which I
think it was, there was no chance for anyone coming out of this
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common danger. As my brother Marriy indicated during the
argument, a child might come out; a child could not have seen

over this broom; even a boy of some age would not be able to.

And, surely, there must be some protection. The Legislature
has very properly taken steps in the Highway Act to shew what
the respective rights of the parties are. When there is one
coming out from the right he has the right of way. That
assuredly should carry some protection.

Further, I think the case comes within the prineciples so well
laid down, being an appeal from this Court and this Court’s
judgment was sustained, in British Columbia Electric Railway
Company Lamited v. Loach (1916), 1 A.C. 719. There it was
the case of a street-car being insufficiently equipped with
brakes, and being driven at excessive speed. I consider upon
the facts of this case that the car was insufficiently equipped with
brakes in view of the speed at which the car was being driven.
If one proposes to drive his motor-car at 35 miles an hour along
the highway he should have corresponding protection by way of

J.A,
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COUBT OF  hrakes, both for himself and for the public. Now the brakes
APPEAL
were applied, apparently, and they did not pull up the car
1929 within a distance of 90 feet. The brakes were only upon two
Jan. 9. wheels, not four-wheel brakes. Whilst it has been laid down by
" paor  the Court from time to time that you cannot insist that a person
. should have the very latest machinery—which I suppose would
Drxves apply to brakes upon a motor-car—yet when motor-cars are
being made from year to year, the protection given should be
the maximum. It seems to me that if a person will undertake
the responsibility of driving his car at 35 miles an hour on a
highway, with intersecting roads, that he cannot escape liability,
without at least having on his car the latest brake equipment,
and possibly not then. In this case if he had had a car with
MOPETELIES, four-wheel brakes this accident would not have happened. IHe
drove recklessly, in view of all the circumstances, when he drove
at 35 miles an hour with only two-wheel brakes.
Upon all the facts and circumstances of this case it is plain
“to me that it was one of gross negligence, and it was an action-
able wrong beyond a question of doubt, yet we find the plaintiff
having the temerity to sue for damages and seek to fasten
liability upon the defendant, and the Court below imposed
damages. In my opinion the judgment of the Court below,
with great respect to the learned judge, went wholly wrong, and
the judgment below should be reversed. Further, I find no
evidence which would entitle it being said that there was any
contributory negligence upon the part of the defendant. As I
said, at first, I would allow the appeal.

Macpoxarp, J.A.: I think there was negligence on the part
of the defendant in that he emerged from a narrow side road
into the main artery of traffic without first properly looking as
he was obliged to do, to see if there was any traffic on the main
road to be avoided. He was half way across the road before he

MACDONALD: even saw the plaintiff’s car. That shews that if he looked at all
he did not look carefully. Had he seen the plaintiff’s car
between 90 and 100 feet away, travelling as he was at a slow
rate of speed, in order to make the turn at the intersection, he
should have stopped to allow the plaintiff’s car to pass.

I think, however, the plaintiff was also guilty of negligence
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inasmuch as at the speed he was travelling he did not bring his coUsT or

- . APPEAL
car under control, resorting to the emergency brake if necessary, ___
in the distance traversed before the impact. 1929

I would therefore divide the damages. Jan. 9.
Appeal allowed, Macdonald, J.A. dissenting. P‘:’UL
Dings

Solicitors for appellant: Harrison & McIntyre.
Solicitor for respondents: F. 8. Cunliffe.

HAMMER v. HAMMER AND LUTHMER. LUTHMER courror
v. HAMMER AND LUTHMER. APPEAL

1929
Negligence—Driving automobile at excessive speed—Car swerves striking

obstacle near pavement—Two gratuitous passengers—Both injured— March 5.
Damages—Joint owners—One driving—Liability of both—B.C. Stats.

1924, Cap. 38, Sec. 5 (2). Hares
HAMMER
The plaintiffs who were the respective mothers of the two defendants were AND

invited by their daughters to accompany them -on a motor trip through LUTHMER.
the Western States and Canada. The daughters were joint owners of
the car and drove alternately on the trip. Shortly after passing LUT::{MEB
Cloverdale on the way to Vancouver on the Pacific Highway in the HAM'MER
early afternoon with the two girls in the front seat and the mothers AND
behind and hurrying in order to get back to Bellingham that night, the LUTHMER
right wheels of the car went off the pavement, then in turning onto
the pavement the car went too far to the left and then swerved back
too far to the right going off the pavement and striking a milk-stand.
The two mothers were thrown out of the car and severely injured. The
car stopped on the left side of the road about 70 feet beyond the milk-
stand in a damaged condition. There was no eye witness of the acci-
dent, the only evidence being that of the two plaintiffs who testified as
to excessive speed and that after the right wheels went off the pave-
ment the car swerved suddenly to the left side of the road and then
back to the right side where it struck the milk-stand. They also testi-
fied that the driver only had one hand on the driving wheel when the
car swerved. There was the further evidence that the girl who was not
driving at the time assisted the driver by applying the emergency brake
when necessary. The mothers recovered judgment in an action for
damages.
Held, on appeal, aflirming the decision of Morrisox, J. (McPuiLrips, J.A.
dissenting in part), that it was negligent driving that caused the car
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to leave the pavement, swerve to the left and then to the right again
leaving the pavement and striking a milk-stand. Inferences may be
drawn from admitted facts and this, coupled with the evidence referred
to, establishes negligence.

Held, further, that as the defendants were co-owners, driving alternately
with the understanding that the co-owner might assist the driver by
applying the emergency brake when necessary, they were both liable.

APPEAL by defendants from the decision of Morrisox, J. of
the 22nd of June, 1928, in two actions for damages for injuries
sustained by the plaintiffs while passengers in the defendants’
automobile. Miss Hammer and Miss Luthmer, the defendants,
owned the car in question and they started from their home in
the State of Towa in the summer of 1927, with their mothers as
passengers on a tour of the Western States and the southern part
of Canada. The two girls drove the car alternately and on the
morning of the 23rd of July they left Seattle for Vancouver.
They were driving fast as they wanted to get back to Bellingham
that evening and shortly after passing Cloverdale, when Miss
Luthmer was driving, the right wheels got off the pavement.
The driver turned to the left but went quickly over and off the
pavement on the left side. Then she turned back and got over
to the right side of the road again where she ran into a milk-
stand which was on that side of the road. The crash threw the
car over to the left side of the road about 70 feet beyond the
milk-stand, the wheels and body of the car being badly smashed.
The two plaintiffs who were sitting in the back seat were thrown
out of the car and badly injured. The plaintiff Edith O.
Hammer recovered $2,643.50, special damages and $3,000
general damages and the plaintiff Emma Luthmer recovered
$2,297.85, special damages, and $2,500, general damages.

The appeal was argued at Victoria on the 14th of January,
1929, before Macpvonarp, C.J.A., MarTiN, GaLLiHER, Mc-
Prrrrirs and Macpoxarnp, JJ.A.

Alfred Bull, for appellants: The plaintiffs are the mothers
of the two defendants, and the daughters were not seriously
hurt. We submit that there is no evidence whatever. There was
no eye-witness of the accident and the two old ladies knew
nothing of what happened. Res ipsa loquitur does not apply to
this ease: see Cotton v. Wood (1860), 8 C.B. (x.s.) 568 at p.
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570. If Miss Luthmer is liable then Miss Hammer is not
liable. There are so many things that can make a car steer
wrongly. It is not sufficient merely to prove a high rate of
speed: see Stuart v. Moore (1927), 39 B.C. 237; Brooks v.
B.C. Electric Ry. Co. (1919), 27 B.C. 851; Beven on Negli-
gence, 4th Ed., p. 138; Samson v. Aitchison (1912), A.C. 844
at p. 850.

W. J. Whiteside, K.C., for resepondents: There is evidence
explaining the action of car and driver before striking the milk-
stand and brings them within section 5 (2) of the Motor-
vehicle Act. The inference drawn by the trial judge from the
evidence was that the driver was guilty of negligence, and this
is a fair inference from the evidence. As to joint liability see
Pratt v. Patrick (1923), 93 L.J., K.B. 174; Parlov v. Lozina
and Raolovich (1920), 47 O.L.R. 376. They drove alternately
and there was a partnership in driving.

Bull, in reply, referred to British Columbia Electric Railway
Company, Limited v. Loach (1916), 1 A.C. 719 at p. 728.

Cur. adv. vult.

5th March, 1929.
Macponarp, C.J.A.: The appeal should be dismissed.

Martin, J.A.: Though the learned judge, with all respect,
proceeded, as was rightly submitted by counsel, upon a serious
misapprehension of the evidence when he found that “the car
at several points had partially left the fairway” before the
proximate difficulty suddenly arose which led to the collision
with the permanent milk-stand, yet I feel compelled to join in
the view that on other and proper grounds the judgment may be
supported. This I do with reluctance because the case has a
suspicious complexion and the refusal, e.g., of both of the two
respective daughters of the plaintiff mothers, who were in the
driver’s seat, to lift the veil by giving evidence though one at
least of them was present at the trial, is significant.

As to their joint liability as co-owners, I have no doubt in the
circumstances, because, apart from other matters, the daughter
who was not at the wheel was nevertheless participating in the
use of the emergency brake.
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Garviaegr, J.A.: In my opinion the appeal should be
dismissed.

The only point that T wished reserved for consideration upon
the argument was as to whether the defendant Hammer was
rightly found liable, the defendant Luthmer being the one
actually driving when the accident occurred. The two young
ladies owned the car jointly and on the trip had been spelling
each other in driving. If one of two joint owners is sitting in
the front seat of their car the other joint owner driving, can it
be said that the one not driving has divested himself or herself
of all control of the car? I think not. If the driver is driving
recklessly and to the danger of the occupants or damage to the
joint property, surely the other joint owner in the interest of
her own safety or in protection of the joint property has the
right to interfere and in such an event has not abandoned control
of the car, and moreover, there is evidence here that the one
not driving at times assisted in driving by manipulating the
emergency brake.

McPuirvies, J.A.: T am of opinion that the appeal of the
appellant Edith Hammer should succeed. I cannot agree that
where a motor-car is being driven by one of the joint owners of
the car, although the other joint owner be upon the same seat,
that it necessarily or at all follows that both are to be held liable
for the negligemce. At the time of the accident Loraine
Luthmer (one of the joint owners of the car) was driving the
car and it would appear, at excessive speed. Being in the act of
driving the car the position in law is the same as was well
known in the law and still is the law, namely, if one of two
owners be upon the horse the other owner may not pull him off,
there is the right to absolute control and it would be dangerous
indeed to admit of even a joint owner interfering with that
absolute control; instead of preventing an accident interference
might well precipitate an accident. I know of no case that
would entitle me to hold that both of the joint owners are liable.
In my opinion, the liability must be confined to the one who
is in control and driving at the time of the accident. I am not
prepared to say that there might not be a case where the other
joint owner seated as she was in this case, might not be liable;
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that is, if she did some negligent act which was the proximate
cause of the accident she would have been liable in such case,
independent of ownership. There is no evidence that estab-
lishes that Edith Hammer did anything which precipitated the
accident, or did any act whatever at the time of the accident
that caused the accident. Let us consider what Edith Hammer
could have done under the circumstances; so far as I can see,
nothing. To have remonstrated at the speed of the car would
have had no certain effect. It could have been ignored. In law
she could do nothing. Should she have taken the wheel out of
the hands of the driver and force the driver out of the seat, it
1s only necessary to visualize matters in this way, and see the
futility of this and the grave danger. It results in this, that
where the position is one of joint ownership, the mere fact of
that relationship and the circumstance that one of the joint
owners is seated in the car next to the other joint owner, who is
driving the car, cannot impose any liability on the one who is
not at the wheel. Accidents may take place at any moment and
there may be negligence in the driver of the car at any moment.
Ts it at all reasonable to impose liability merely because of joint
ownership? Joint ownership under these circumstances is
meaningless, as the law does not admit of the joint owner inter-
fering in any way with the other joint owner’s control of the
car; this is trite law and if there is to be any change we must
look to the Legislature, the Court must not legislate. The only
case that I have been able to find that gives any assistance in
the consideration of this point is a criminal case and Pollock,
C.B. pointed out that there is “a great distinction between civil
and criminal proceedings.” The case is Regina v. Swindall
(1846), 2 Car. & K. 230, 232, and at p. 233, Pollock, C.B.
further said:

“Where two coaches, totally independent of each other, are proceeding in
the ordinary way along a road, one after the other, and the driver of the
first is guilty of negligence, the driver of the second, who had not the same
means of pulling up, may not be responsible. But when two persons are
driving together, encouraging each other to drive at a dangerous pace, then,
whether the injury is done by the one driving the first or the second car-
riage, I am of opinion that in point of law the other shares the guilt.”

There it was with respect to criminal liability and contribut-
ing to the death of a person, a very different situation to that
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of ecivil liability. Further, there is no evidence whatever
in the present case that Edith Hammer was in any way a party
to or encouraging Loraine Luthmer in driving at a dangerous
speed. The case of Samson v. Aitchison (1912), A.C. 844, is
not an authority helpful to the respondent at all as that case
was one of owner, not joint ownership. Lord Atkinson in the

Samson case at p. 849, said:

“The learned judge [speaking of the trial judge] in the course of his
judgment laid down the law upon this question, the only question now for
decision, with, as it appears to their Lordships, perfect accuracy, in the
following passage: [I need not quote it all, I content myself with only
this] ‘The duty to control postulates the existence of the right to control. If
there was no right to control there could be no duty to control. No doubt
if the actual possession of the equipage has been given by the owner to a
third person—that is to say, if there has been a bailment by the owner to
a third person—the owner has given up his right to control.””

Now we have here a case where Edith Hammer had no right
in law at all to intervene, in fact in law was inhibited from
interfering in any way. The car being in the hands and
possession of Loraine Luthmer and Loraine Luthmer at the
wheel, there was no right in Edith Hammer whatever, to even
remonstrate much less to forcibly take the wheel. How impos-
sible and how dangerous to life it would have been!

I would refer to what Lord Blackburn said in River Wear
Commissioners v. Adamson (1877), 2 App. Cas. 743 at p. 767:

“And he does not establish this [referring to liability] against a person
merely by shewing that he is owner of the carriage or ship [here it is a
joint owner of the motor-car, not driving, but sitting beside the other joint
owner] which did the mischief, for the owner incurs no liability merely
because he is owner.”

I would therefore allow the appeal of Edith Hammer, with
costs here and below, but dismiss the other appeal.

Macpoxarp, J.A.: Two writs were issued; one by the
respondent Edith Hammer and the other by respondent Emma
Luthmer against appellants. The actions were consolidated.
The two plaintiffs (respondents) stood in the relation of mother
and daughter to the two defendants (appellants). Respondents
were invited by their daughters to accompany them on a motor
trip through the United States and Canada. The two daughters
were joint owners of the car and drove alternately on the trip.
Respondents were seriously injured on the Pacific Highway
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near Cloverdale where the car left the road, ran into a milk-
stand about two feet from the pavement, dashing forward about
60 feet, or as another witness put it from 70 to 80 feet beyond
the milk-stand. At the time of the accident the appellant
Lorraine Luthmer was driving the car her co-appellant being
beside her in the front seat. It is in evidence that the one not
driving for the time being would on occasions assist the driver
by applying the emergency brake when necessary. Damages
in the sum of $5,645.50 were awarded to respondent Edith
Hammer and in the sum of $4,797.60 to respondent Emma
Luthmer against both appellants.

The only evidence of negligence is furnished by the testimony
of the two respondents and the inferences to be drawn from
road marks found by other witnesses shewing the course of the
car before and after hitting the milk-stand. The appellant
Lorraine Luthmer who was driving the car at the time of the
accident admitted that she was going about 50 miles an hour.
Her co-appellant said that “they had been travelling at a fairly
fast rate of speed when it happened.” The admission of Lor-
raine Luthmer was made a few minutes after the accident.
There was then considerable turmoil and unless she was astute
to assist the respondents knowing that an insurance company
would have to meet any liability, and in addition, dishonest,
she would be inclined at that time to speak truthfully. Both
respondents testified that before the accident they realized that
“we were going fairly fast,” and that shortly before the impact
two wheels on the right side of the car were off the pavement.
At this time the driver “had one hand on the steering wheel and
her other arm and hand on the door beside her.” She regained
the road, swerved over to the left side of the pavement, then
back to the right again running off the road and crashing into
the milk stand. During these gyrations the respondent Edith
Hammer thought the car would run into a ravine on the left
side of the road and called out in alarm to her daughter. She
admitted on discovery that she had no idea what caused the
car to go off the pavement. The appellant Emma Luthmer
noticed the car off the pavement on the right and speaks of it
“swaying from the right to the left side of the road, and back
to the right side again, and into the milk-stand.” She too did
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not know what caused the car to leave the road. Another wit-
ness testified from the marks that the right-hand wheels of the
car were off the pavement “from 35 to 40 feet before it hit the
milk-stand.” No evidence was called on behalf of the appellants.

On the foregoing facts the appellants submit that no evidence
of negligence was adduced. I cannot agree. It is negligence to
drive along a highway at 50 miles an hour, or even at a less rate
of speed with one hand only on the steering wheel. A car
travelling at high speed requires both hands on the wheel to
safely keep it under control. It was negligent driving that
caused the car to leave the pavement for about 40 feet, then
sway without reducing the speed, to the other side and back to
the right side again, leaving the pavement for the second time
to crash into a milk-stand. The maxim res ipsa logquitur does
not apply. But inferences may be drawn from admitted facts
and occurrences and this, coupled with the oral evidence referred
to, establishes negligence to a marked degree. It was suggested
without any evidence to support it that the steering gear may
have been defective. I do not think we need speculate on any-
thing so improbable when we know from the course of the car
that it evidently responded to the wheel. There is therefore
affirmative proof of negligence. The care required of those who

undertake the carriage of another gratuitously, viz., reasonable
care under all the circumstances, was not exercised. The stan-

dard of reasonableness will vary according to the facts of each
case. Certainly it should not be lowered in this case where the
respondents were asked to accompany the appellants (who
were young girls) for their chaperonage and protection.

It was submitted, however, that granted the driver of the
car was guilty of negligence the appellant Edith Hammer, a
joint owner, who was not driving at the time and had, it is
alleged, no control over the actual driver, is under no liability.
The principles applicable may be derived from Samson v.
Aitchison (1912), A.C. 844. There the owner of a motor-car
riding in the front seat was held liable in damages to a passen-
ger although another who was negligent was driving the car at
the time. The owner had the right and the duty to exercise
control over the driver. To quote from the judgment at p. 849:

“I think that where the owner of an equipage, whether a carriage and
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horses or a motor, is riding in it while it is being driven, and has thus not
only the right to possession, but the actual possession of it, he necessarily
retains the power and the right of controlling the manner in which it is to
be driven, unless he has in some way contracted himself out of his right, or
is shewn by conclusive evidence to have in some way abandoned his right.
If any injury happen to the equipage while it is being driven, the owner is
the sufferer. In order to protect his own property if, in his opinion, the
necessity arises, he must be able to say to the driver, ‘Do this,” or ‘Don’t
do that.” The driver would have to obey, and if he did not the owner in
possession would compel him to give up the reins or the steering wheel.
The owner, indeed, has a duty to control the driver. If the driver is driv-
ing at a speed known to the owner to be dangerous, and the owner does not
interfere to prevent him, the owner may become responsible criminally:
Du Cros v. Lambourne (1907), 1 K.B. 40. The duty to control postulates
the existence of the right to control. If there was no right to control there
could be no duty to control. No doubt if the actual possession of the
equipage has been given by the owner to a third person—that is to say, if
there has been a bailment by the owner to a third person—the owner has
given up his right of control.”

And again at p. 850:

“And if the control of the car was not abandoned, then it is a matter of
indifference whether Collins, while driving the car, be styled the agent or
the servant of the appellant in performing that particular act, since it is
the retention of the control which the appellant would have in either case
that makes him responsible for the negligence which caused the injury.”

In the case at Bar the facts are different, but I think the
principle is applicable. Appellants were joint owners of the
car. They drove it by arrangement alternately. There is a
suggestion of mutual acquiescence In joint control by the
evidence that the co-owner might assist the driver by applying
the emergency brake if such assistance appeared necessary.
Further if the one at the wheel drove so negligently that the
common property of both might be endangered or damage
caused to others the other has a right to interfere to protect the
common interest. I think the moment the driver steps beyond
limits of prudence and makes an unreasonable use of the
common property the co-owner has the right and duty to
intervene.

I would dismiss the appeal.

Appeal dismissed, McPhillips, J.A. dissenting in part.

Solicitors for appellants: Walsh, Bull, Housser, Tupper &
McKim.
Solicitors for respondents: Whiteside, Fdmonds & Selkirk.
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PING LEE v. PAUL WISE.

Arrest—Absconding debtor—Through ticket from Ontario to Ching—
Arrested on British Columbia capias on way through—“Quit the Prov-
ince”’—Interpretation—R.8.B.C. 1924, Cap. 15, Secs. 3 and 15.

The defendant (of Chinese origin) being sent by his parents to Canada in
1912, for his education, attended various colleges finishing at MeGill
University, Montreal, in 1920. Shortly after he, with certain China-
men, formed a syndicate for the purpose of purchasing a restaurant in
Windsor, Ontario, for $9,000. The syndicate paid him the money to
miake the purchase but he only paid $7,000 on account of the purchase
price and the vendor brought action for the balance due in 1922 and
obtained judgment. In the summer of 1927 the defendant left Ontario
obtaining transportation through to China. The vendor then brought
action in British Columbia upon the Ontario judgment, obtained an
order under section 3 of the Arrest and Imprisonment for Debt Act,
and the defendant was arrested under a writ of capias in Victoria, B.C,,
in June, 1927. An application for the discharge of the prisoner under
section 3 of said Act was dismissed on the 19th of November, 1928.

Held, on appeal, reversing the decision of HuntER, C.J.B.C. (MaRTIN, J.A.
dissenting), that there was not reasonable evidence in the Court below
that the defendant had means or the ability to satisfy the judgment or
any part thereof and he should be discharged from custody.

APPEAL by defendant from the order of Huxrter, C.J.B.C.
of the 19th of November, 1928, dismissing an application for
an order discharging the defendant Paul Wise from custody he
being held under a writ of capias issued from the Vietoria
Registry on the 7th of June, 1927. The defendant came to
Canada in 1912, for the purpose of studying. He first went to
Wesley College in Winnipeg, where he remained until 1914,
when he went to the Agricultural College in Winnipeg where he
remained for three years. He then attended McGill University
in Montreal where he remained until 1920. He was provided
with money by relatives while studying and at the same time
earned moneys with odd jobs. The plaintiff alleged that in
1920 a partnership of which the defendant was one, paid over
to the defendant $9,000 with which to purchase the Mandarin
Cafe in Windsor, Ontario, from the plaintiff and when the sale
was made he only paid $7,000. The plaintiff brought action in



XLI1.] BRITISH COLUMBIA REPORTS.

Ontario for the balance due and on the 13th of March, 1922,
recovered judgment for $3,004.55. In the summer of 1927 the
defendant came to Victoria, B.C., intending to sail for China
and on the 6th of June, 1927, the plaintiff brought action
against the defendant in Victoria to recover $3,787 for principal
and interest due on the Ontario judgment. An order was then
obtained to hold the defendant to bail under the Arrest and
Imprisonment for Debt Act, and he was arrested on the 7th of
June, 1927, and has been kept a prisoner in Victoria up to the
present time.

The appeal was argued at Victoria on the 24th of January,
1929, before Macponarp, C.J.A., MarriN, Garrimes, Mc-
Parrries and Macponarp, JJ.A.

Jackson, K.C., for appellant: The contract for the purchase
of the Mandarin Cafe in Windsor was in his name and in 1922
the sum of $3,000 was still owing. He got his transportation
through from Toronto to China. The words in the Act are “quit
the Province,” but he was not quitting the Province. The only
judgment is the Ontario judgment. Action was started here
only. Capias is no more than a proceeding by way of execution
and execution cannot issue here unless there is a judgment here.
It is illegal, and, secondly, it is discretionary and if discretion-
ary this Court has in its diseretion the right to discharge the
defendant. That it is illegal see Granatstein v. Chechik (1924),
4 D.L.R. 150; Armstrong v. McCutchin (1874), 15 N.B.R.
381; Quebec Bank v. Tozer (1899), 17 Que. S.C. 303. That
the giving of a capias order is purely discretionary see Annual
Practice, 1929, p. 1473, marginal rule 1080; Hasluck (Trustee
of Benzon) v. Lehman (1890), 6 T.L.R. 435; Marris v.
Ingram (1879), 49 L.J., Ch. 123.

Maclean, K.C., for respondent: The question of whether this
man was legally arrested or not is not before the Court. The
question is whether he has assets and the learned Chief Justice
below was satisfied on the evidence before him that he had
assets, and having so found his decision should not be disturbed
by this Court.

Macponarp, C.J.A.: The appeal should be allowed, and the
debtor discharged from custody.
5
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C;)EI?ETA%F It is an extreme case in many respects. It shocks one’s sense
——  of justice, to find that a young man is kept in prison for debt
1929 for more than a year and a half, in spite of the evidence that he

Jan. 24. i quite unable to pay either the judgment debt or any part

" pme1zs  thereof. If we look at the evidence of witnesses who have made
2, affidavits on behalf of the judgment creditor, we find that they
PAULWISE g oscribe him as a person with wealthy relatives in different parts
of the world—in China, in Shanghai, and in the Philippines.
His parents sent him out to this country to be educated; he was
educated in our institutions of learning, including McGill Uni-
versity. Now one would expect, if there was any truth in the
allegations of the creditor, his friends and relatives would not
allow him to be kept in gaol in British Columbia for a year and
a half without coming to his relief, and if there was any truth in
the allegations that he has sufficient funds himself with which
to pay the debt, he would not remain in gaol indefinitely. Look-
ing at the probabilities of the case and viewing the evidence, one
can hardly conceive of the state of affairs being as they are,
unless the debtor be unable to pay.

MACDONALD,

oda, In the first place, the prisoner has made an affidavit in which

he has stated that he has no money. He tells of the sums of
money he received while in temporary employment, used to
supplement that supplied from his family. They are small in
amount. Ie was cross-examined upon that affidavit, the judg-
ment creditor taking the opportunity of testing his statements
and of refuting them if he could, but without success.

Now, look at the evidence of the deponents for the judgment
creditor, the plaintiff, Ping Lee. They do not meet the very
gist of the case that he is putting forward here. The witness,
TLee Nam Li, one of the syndicate who had agreed to purchase
the restaurant in Windsor, the Cadillac Restaurant, stated on
affidavit that the syndicate had entrusted the debtor with $9,000
with which to pay Ping Lee. Li says that Ping Lee did not
receive more than $7,000—he is not certain of the amount, but
he says about $7,000 is all that was paid to Ping Lee. Now
one would expect Ping Lee to say that that was true. He was
the person who was to receive the money, he was the person who
received the $7,000, and he does not state “I did not get the
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whole $9,000.” It is for the balance of that money, that this
action was brought.

I could refer to other evidence, shewing the unreliability of
the creditor and his witnesses, but I do not think it is neces-
sary. The Court is of opinion that the debtor should be
released.

Marrin, J.A.: I have the misfortune to differ from my
learned brothers in what I consider is a matter of very consider-
able importance.

This is an application under section 15 of the Arrest and
Imprisonment for Debt Act, Cap. 15, R.S.B.C. 1924, to obtain
the discharge from custody of a debtor who has been arrested
upon a capias in this Province, on a judgment recovered in
Ontario, and afterwards recovered against him here. Section
15 of the statute declares that under such circumstances the
debtor in custody may apply to any judge of the Court for his
discharge, and the judge, “upon being satisfied that the debtor
has no means or ability to satisfy the judgment or any part
thereof” may order his discharge, save in certain excepted cases
not presently material. The “satisfaction,” be it noted, is that
of the learned judge to whom the application is to be made;
and the burden of proof of it obviously is upon the person who
desires to be freed from the consequences of the judgment and
the arrest on which he is in custody. I therefore have no hesi-
tation in saying that the onus is upon this judgment debtor in
custody to shew to the satisfaction of the judge his lack of
“means or ability” before he is entitled to be discharged.

Upon that application numerous affidavits were filed pro and
con.; and we heard them enumerated and read, at least all the
relevant portions. And to me it is abundantly clear that the
matter was one that was especially in the discretion of the
learned judge appealed from. That it is a matter of discretion
appears from the judgment of the King’s Bench in Hitchcock
v. Hunter (1841), 5 Jur. 770; Lord Denman, C.J. delivering
the judgment of the Court, in a case dealing with the statute
from which ours is taken—1 & 2 Viet., Cap. 110, Sec. 3. We
have therefore the unanimous judgment of the King’s Bench
upon language precisely the same in essentials as in our statute—
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that it means the discretion of the judge. And we have repeat-
edly laid down in this Court that such discretion cannot be
interfered with unless there were no materials before the judge
to exercise it or that he proceeded upon a wrong principle. And
I do not think it can seriously be suggested that there were no
materials here, and if so then the learned judge cannot be upset
in the exercise of his discretion unless it is apparent that he has
proceeded upon a wrong principle, or there was something which
was of so serious a nature as to amount to a “denial of justice,”
as was recently held by the English Court of Appeal in Mazwell
v. Keun (1927), 44 T.L.R. 100, and this Court in Maddison v.
Donald H. Bain Ltd. (1928), 39 B.C. 460, and the Supreme
Court of Canada in American- Securities Corporation Lid. v.
Woldson (1928), S.C.R. 432.

I shall only refer to three pages of the appeal book to shew
how serious the conflict was before the learned judge. And
fortunately we have something which was not based upon con-
flicting statements of the various Chinese who are interested in
this matter; and I think the learned counsel for the respondent
is quite justified in saying that the learned judge below must
have given considerable weight to it—at least I should myself—
i.e., the affidavit of one of the practitioners of the Court in
which he says, when this case was being tried before Mr. Justice
D. A. McDox~arp and the debtor’s credibility is all important,
as to the fact of his means or no means, that he (debtor) under-
took to say that certain nine promissory notes that he was
alleged to have made were forgeries, where as the learned judge
found that they were not forgeries; and the deponent says:

“The learned trial judge found as a fact that the defendant did sign the
said promissory notes and stated that he did not believe the defendant in
respect of his denial of such signatures.”

How a person could come before the learned judge below and
expect full eredence to be given to his statements after such a
record as that I, with all respect, fail to comprehend. And we
have a statement that is perfectly good evidence, of one of his
former partners, Tong Del Hue, in the affidavit of Lee Hing,
who gives the source of his information, that this debtor told
him upon the eve of his departure from Toronto (in the course
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of his journey out here) that he had in all something over
$10,000 of his own money to take back with him to China.

I cannot, with all respect, draw the same inference that my
brother the Chief Justice did as to paragraph 15 of the affidavit
of the plaintiff herein. I think that the submission made to us
by counsel for the respondent, that that could only carry an
implication, carries the proper inference.

I might go on and shew further other conflicts of testimony
in this matter, but surely I have cited enough to shew that the
learned Chief Justice below cannot be said to have been
unreasonable in the view he took of it when he said on the
materials before him that he had not been judicially “satisfied”
of the truth of the statements of the prisoner, and therefore
decided that he ought to remain in custody as a contumacious
debtor.

Garriaer, J.A. agreed in allowing the appeal.

McPuirrres, J.A.: I entirely agree with what has fallen
from the lips of my brother the learned Chief Justice. But I
would like to add this, that I do not look upon the matter as
being one of discretion merely, such as a judge’s orders under
the Rules of the Supreme Court. Here the liberty of the subject
is at stake. True, he is not a subject of His Majesty the King;
but being in any part of our Empire entitled one to all the
privileges that a subject of His Majesty has. Now therefore in
effect it can be said that a subject of His Majesty the King has
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been in gaol for over a year and a half, and throughout that MCP?:LIPS:

whole year and a half these parties who persist in keeping him
in gaol have not been able to shew by any positive evidence that
this defendant has means, for instance, in China, that he trans-
mitted moneys to China, or has securities anywhere; that he
~ has moneys in China or elsewhere. Is it at all reasonable that
having money he, nevertheless, is pleased to lie in gaol here,
occupying a cell, as if he were a criminal, in the police Court
cells of this city? It is true he has a corridor next to the cell
to walk up and down in—even a eriminal has that. Tt does
strike one that it is a most barbarous condition of things, that
for the non-payment of debt this can go on in any portion of
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the British Empire. Sometimes comments are made with regard
to other countries—and China, that things are wrong in China.
But if a British subject could be treated in the same way in
China upon similar evidence, I would say that it could be said
that it was a barbarous country in which that person was.

Now in principle, what did the English people long ago
determine? They determined that no man should languish in
gaol for debt. But the strange anomaly was that whilst giving
that liberty with the right hand, with the left several provisoes
were made whereby people do get in gaol for debt. But we have
not got the provisoes in this Province that they have in Eng-
land; nevertheless, men get in gaol here for debt. And it is a
barbarous thing. It is against the principle that was enunciated
long ago in the Mother Country, and it is against the genius of
the British people that a man should lie in gaol for debt. It is
well to bear in mind what the Legislature has declared in section
2 of the Arrest and Imprisonment for Debt Act, Cap. 15,
R.S.B.C. 1924:

“2. Process of contempt for mere non-payment of any sum of money, or
for mere non-payment of any costs payable under any judgment, decree, or
order, is abolished; and no person shall be detained, arrested, or held to
bail for non-payment of money except as in this Aect is, or in any other Aect
of the Legislative Assembly may be provided.”

Therefore we start with the premise that it is against the
genius of our people that a man should be in gaol for debt, but
the anomaly is that he can be in gaol for debt; he may be
arrested for non-payment of debt if about to quit the Province
owing the sum of $100 or over that sum; and the appellant was
on that ground arrested, although he was actually at the time of
arrest upon a continuous trip to China, as his education was
concluded, having entered Canada as a student, and his right
to remain in Canada was at an end.

In passing, let me say that I see upon the record here a col-
lision between the National authority and the Provineial
authority. Iere is a man who came into this country, a young
boy, for educational purposes. It is proved that he attended
well-known edueational institutions in Canada, and it is quite
evident that he gained quite a considerable education. After
that was through, his right to remain in Canada ceased. The
Chinese Immigration Act says so. He, as a good foreigner
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resident in Canada, and having been protected by the laws of
Canada, and obeying the law of Canada, proceeds to get a ticket
which takes him from the City of Toronto to China, in con-
formity with the Chinese Immigration Act, and when actually
in transit the Provincial authority interposes its hand, and
seizes him and takes him when in the course of a continuous
passage to China.

It is a circumstance that ought to have been considered when
the order for arrest was made, and it weighs with me because
it is against the policy of Canada for him to further remain in
this country.

We therefore see that the appellant was voluntarily proceed-
ing to do what the National Parliament says he must do, that is
return to China; and in the course of returning he is appre-
hended in this way.

Now my learned brother Martin has laid great stress upon
the power and right of the judge, and that his judgment should
not be disturbed in the Court of Appeal in this particular case
upon the evidence we have here. It is to be remembered that
the members of the Legislature when enacting this legislation,
said in effect, this is an extraordinary thing, that under certain
circumstances a man should be arrested and imprisoned because
of non-payment of a debt; so they said this, in section 16 of

the Act:

“An appeal shall lie to the Court of Appeal from the decision of a judge
discharging a debtor, or refusing to discharge him; and in case the appeal
shall be from an order of discharge, the debtor shall remain in custody
pending the appeal, unless the Court or judge shall otherwise order.”

Now in the Legislature—and I had many years of experi-
ence—there would be objections raised to such drastic legis-
lation, but the members would be told, there is a guarantee
it shall not only be one judge that shall determine the question,
but on appeal the whole Court of Appeal of British Columbia
will determine the question, five judges, and with such a guar-
antee you can rely on it that justice will be done. I am very
impatient when it is urged that because a judge of the Court
below has held this or that, that we should with trepidation
approach the subject. I do not think that that is our juris-
prudence; that is not our judicature at all. We have seen the
ultimate Court of Appeal in Canada reverse judgments upon
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questions of fact, reversing the trial judge and reversing us.
They do not hesitate to do so—in a proper case. Why should
we with hesitancy approach this subject when, as I say, the
liberty of the subject is at stake? To think that in these
enlightened times a young man, after having found educational
facilities in our country, in accordance with the comity of
nations, he came here, was protected here, and was educated
here, and then was proceeding home, but he is arrested on the
way and has been lying in gaol here for over a year and a half.
The respondent comes to Court with what class of evidence?
Hearsay evidence, romance evidence—nothing to shew that the
appellant has a dollar in China or elsewhere. He has sworn
that he has no money and is without means of any nature or
kind. Through the charity of counsel, his position is now being
presented to this Court.

Now what had the learned judge below to do? He had to be
satisfied that the debtor ‘has no means or ability to satisfy the
judgment or any part or further part thereof” (section 15, Cap.
15, R.S.B.C. 1924). Now could the learned Chief Justice in
the Court below reasonably—and I say this with all respect—
say that this defendant has any means by which he may pay
this debt? Where is it? What does it consist of ¢ Real estate,
shares, stocks, bonds, moneys? Nothing is shewn on the mate-
rial whatever, and the appellant has pledged his oath that he
has nothing, and all the circumstances prove that he has noth-
ing, yet we are to be asked to confirm this order and leave this
young man in gaol, as far as I can see, during the rest of his
natural life. The balance of the probabilities is all with the
appellant, there is no reason for the belief that the appellant has
a dollar out of which he can discharge this debt. It is a matter
where the liberty of the subjeect is at stake, it is not to be tried
in the same way as a merchant’s accounts are investigated.
Parliament never intended that a man should be in gaol, not-
withstanding that he has no money to pay the debt.

T do not consider, with great respect, that the learned Chief
Justice had before him evidence—reasonable evidence—that the
appellant had the means or the ability to satisfy the judgment

or any part thereof.
It has not been proved that the appellant has a dollar, and in
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my opinion the learned Chief Justice should have discharged the
appellant as having no means or ability to satisfy the judgment,
“or any part or further part thereof,” in conformity with the
statute. The judgment of the Court below is not in my opinion
founded upon reasonable evidence and should be reversed, and
this Court should make the order the Court below should have
made, and that is an order that the debtor, the appellant, should
be discharged. I would allow the appeal.

Macponarn, J.A. agreed in allowing the appeal.
Appeal allowed, Martin, J.A. dissenting.

Solicitors for appellant: Jackson & Baugh-Allen.
Solicitors for respondent: Klliott, Maclean & Shandley.
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IN RE LAND REGISTRY ACT AND BRITISH
COLUMBIA LAND AND INVESTMENT AGENCY,
LIMITED v. WALDRON APARTMENTS LIMITED.

Mortgage—Quit claim by mortgagor to mortgagee—Quit claim registered
by mortgagee but subject to his mortgage—Judgment against mort-
agor registered after mortgage bui before quit claim—No merger—
Erzercise of power of sale.

A mortgagee who takes a quit claim from the mortgagor, expressed to be in
satisfaction of all claims against the mortgagor, but who registers the
quit claim subject to his mortgage, does not thereby let in as a first
charge a judgment registered against the mortgagor between the dates
of the mortgage and the quit claim. The taking of the quit claim
creates no merger of the mortgage unless the mortgagee so intends, and
registration in the way mentioned negatives such intention. The mort-
gagee may exercise the power of sale in the mortgage, although the
mortgagor is released from personal liability.

PETITION by a judgment holder, under section 232 of the
Land Registry Act, by way of appeal from the registrar’s ruling
that a conveyance under power of sale in a mortgage had con-
ferred a good title on the grantee freed from the judgment.

F. B. Pemberton, having acquired certain lands subject to a
right to purchase in favour of Lou Gou and Wong Dick Jong,
had conveyed to them in 1914 and taken from them a mortgage
for the balance of the unpaid purchase-money. In 1916 the
petitioner obtained a judgment against Wong Dick Jong which
was registered and kept renewed. In 1918 the mortgagors being
unable to pay the mortgage, the mortgagee, who knew nothing
of the judgment, took from them a quit-claim deed which
recited that it was given “in full satisfaction of all claims and
demands upon” the mortgagors. The mortgagee did not sign
the quit-claim deed. When application to register the quit-
claim deed was made the judgment was discovered, and the
mortgagee’s agent then wrote upon the application form:
“Reg’r subject to mortgage and judgment,” which was done,
the mortgage continuing on the register as a first charge.

In 1928 the mortgagee executed a conveyance under power
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of sale in the mortgage to the respondents, who applied to MCPONALD,J.
register free of the judgment. 129

The petition was heard by McDonarp, J. at Victoria on the gy os
22nd of February, 1929.

In RE LAND

. R . . . . REGISTRY
Prior, for petitioner: The quit-claim was taken in satisfac- Acr awp

tion, and the mortgage being satisfied, is gone, and the power C’gg&ﬁi
of sale cannot be exercised: Dicker v. Angerstein (1876), 3 Ch. Lanp anp
D. 600. The declaration filed, that the mortgagor has made INX%;E%?T
default, is untrue: there can be no default if there is no liability. Lrp.
The mortgage being still on the register is immaterial, if the WALDRON
documents shew it is satisfied. There was a merger in law, and APA%'T‘;‘)’_‘JNTS
the merger not being shewn on the register does not alter the

parties’ positions.

Fowkes, for respondent: Because the mortgage debt cannot
be sued for, it does not follow that the mortgage charge is gone.
The declaration of default is correct: a mortgagor may make
default even though he cannot be sued. By releasing one
remedy against mortgagors, Pemberton did not release other
remedies against third parties. When a charge and a fee vest
in one person, there is no merger, unless that person so intends:
Adams v. Angell (1877), 5 Ch. D. 634. There is nothing here
to shew such intention, which was contrary to his interest.
The method of registration shews his intention. Kven if the
recital shewed an intention to merge, which it did not, Pember-
ton not having signed it, could only be bound by it in equity,
and the petitioner has no equity to avail itself of the point. It
is a mere volunteer, trying to claim a priority for which it gave
no consideration, and to which it has no moral claim whatever:
see Whiteley v. Delaney (1914), A.C. 132. Even if the mort-
gage had been merged by mistake, we would still be entitled to
relief: Dean and Chapter of St. John'’s Cathedral v. MacArthur
(1893), 9 Man. L.R. 391. A power of sale can be exercised
after a quit claim is taken from the mortgagor: In re Major
(1897), 5 B.C. 244.

The District Registrar, in person: Even if the application
had not shewn that the mortgage was not to merge, the Land
Registry practice would be not to merge it without express
instructions from the mortgagee: In re Major (1897), 5 B.C.

Argument
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244. In regard to the mortgagee’s charge and his remedies as
unaffected, and putting myself in the position of the purchaser,
I consider that Pemberton has conferred a good, safe-holding
and marketable title.

28th February, 1929.

McDonarp, J.: The applicant, the B.C. Land and Invest-
ment Agency, Limited, petitions for a declaration that a certain
deed of conveyance from one, F. B. Pemberton, to Waldron
Apartments Limited ought not to be registered. Pemberton is
the mortgagee of the property in question for $8,000, upon an
indenture of mortgage dated 10th April, 1914, from Lou Gou
and Wong Dick Jong. The said mortgage contains what is not
an unusual power of sale, which power of sale is exercisable
upon default by the mortgagors in payment of principal, interest
or taxes.

On 23rd November, 1916, the petitioner obtained a judgment
against Wong Dick Jong and one Chu Chow, and registered a
certificate of same on 28th November, 1916. This judgment
has been kept renewed to date.

On 14th September, 1918, Pemberton took a quit-claim deed
from his mortgagors, which deed contained a recital that the
mortgagee had agreed to accept a quit-claim deed to the lands in
question in full satisfaction of all claims and demands of the
mortgagee from the mortgagors under said mortgage. This
conveyance was duly registered on 14th September, 1918, the
application to register same containing these words: “Reg’r
subject to mortgage and judgment.”

On 1st October, 1928, Pemberton conveyed the lands to
Waldron Apartments Limited by a conveyance which recited
the mortgage and power of sale therein contained, and stated
that such conveyance was made pursuant to such power of sale.
Application has been made to register this latter conveyance
and the petitioner prays that such registration should not be
made.

The point in question appears to be whether or not Pemberton
in accepting the quit-claim deed intended that his power of sale
should thereby become extinguished, and as I understand
counsel it is common ground that that question is to be decided
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by ascertaining what was the intention of the parties when the MCPONALD,J.
quit-claim deed was executed. On the one hand we have the 1999
recital in the quit-claim deed that it was intended to extinguish . o9
the mortgage debt; on the other hand, we have the application to

register the quit-claim deed which application clearly indicates Ii\;;;;fg”
no intention that there should be a merger, but an 1ntent10n Acr aND

B
that the conveyance should be registered subject to the mor tgage Co%ﬁii
and to the judgment. ILAND AND
NVESTMENT

It is to be noted that the judgment was some two years subse- Acevoy,
quent to the mortgage, and the petitioner, in order to succeed, LG

must have a finding that notwithstanding this fact nevertheless APVZ;;;ZON\'T .
Pemberton intended to release his charge upon the lands in ™y,
favour of the judgment creditor. The law upon the subject is
clearly stated by Taylor, C.J., in Dean and Chapter of St.
John's Cathedral v. MacArthur (1893), 9 Man. L.R. 391 at p.
395, where the learned Chief Justice cites one of the leading dgment
cases, Adams v. Angell (1877), 5 Ch. D. 634.

Under all the circumstances and upon the evidence before me,
I am convinced that there was no intention to release the
security upon the lands. The petition therefore must be dis-
missed, and as both parties in launching and opposing this
application did so after full consideration, and with all the facts
before them, I am unable to see any ground upon which I ought
to refuse the costs to the successful party.

Petition dismissed.
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mureny,s. PACIFIC BERRY GROWERS LIMITED v. THE

1929
Jan. 24.

Pacrric
BERRY
GROWERS
Lrp.
Ve
THE
WESTEBN
PackiNg

CORPORATION

Ltp.

Statement

WESTERN PACKING CORPORATION
LIMITED ET AL.

Companies—Amalgamation—Transfer of property and assets for shares in

The

amalgamation—Absence of extraordinary resolution sanctioning pur-
chase—R.8.B.C. 1924, Cap. 38, Sec. 15—Effect of section.

plaintiff Company entered into an agreement for the purpose of effect-
ing an amalgamation with various companies engaged in the business
of purchasing, packing and selling fruits and vegetables and turned
over its business and assets to the defendant Company which was
formed to acquire the business and assets of the various companies, in
consideration for which the plaintiff Company received certain shares
in the defendant Company. In an action to set aside the sale and
declare the plaintiff the owner of the property and assets which had
been turned over to the defendant Company on the ground that the
transaction was wltra vires and void as the sale and purchase were
never submitted to or concurred in by the shareholders of the plaintiff
Company and that said shareholders had not passed a resolution pur-
suant to section 15 of the Companies Act:—

Held, that the conveyances and other documents of transfer were validly

executed and section 15 does not prevent property passing under a
conveyance or instrument which under the ordinary circumstances of
the law would pass it, nor does section 15 make the taking of shares by a
company unlawful per se. There is not total failure of consideration
as the shares given the plaintiff had value and any failure of considera-
tion results not from absence of value in the shares but from want of
capacity in the plaintiff Company to hold them. Under section 15, the
question of capacity is wholly a matter for the plaintiff Company
which could at any time clothe itself with the necessary capacity by
complying with the provision of the section and the action should be
dismissed. .

ACTION to set aside a sale and declare the plaintiff the owner

of certain property and assets which had been turned over to

the

defendant Company under an agreement for the purpose of

amalgamating a number of companies engaged in the same
business. The plaintiff Company was engaged in the business
of purchasing, packing and selling fruits and vegetables and the
defendant Company was formed to acquire the business and
assets of various companies carrying on this business and in
consideration of obtaining certain shares in the defendant Com-
pany the plaintiff Company turned over its business and assets.
The plaintiff Company claimed the transaction was ultra vires,
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illegal and void as the sale and purchase were never submitted MURPHY,J.

to or concurred in by its shareholders and the shareholders had 109
not passed an extraordinary resolution pursuant to section 15

Jan. 24.
of the Companies Act. Tried by Mureny, J. at Vancouver on ———n+—
Pacrric
the 21st of January, 1929. Brans
A. Alewander, for plaintiff. G%ERS
Alfred Bull, and Hossie, for defendants. v
24th January, 1929, WTHE
ESTERN

Murery, J.: It is clear on the undisputed facts of this case Packine
that plaintiff cannot succeed unless the transactions involved are Com’f;‘; HON
nullities in law for they have been completely carried out and,
in addition, any opening up would seriously affect the interests
of numerous parties not before the Court. In my opinion it
cannot be said that the conveyances and other documents of
transfer herein are legally nullities. The memorandum of asso-
ciation of plaintiff Company clearly empowers their execution.
It is not seriously argued but that, in so far as defendants are
concerned, the doctrine of Royal British Bank v. Turquand
(1856), 6 EL & Bl 327 applies with regard to the validity of
such execution. But it is said legal nullity results because of
section 15 of the Companies Act, R.S.B.C. 1924, Cap. 88. I
consider the decision in Ayres v. The South Australian Banking
Company (1871), 40 L.J., P.C. 22 applicable to the case at
Bar. Whatever the effect of said section 15 it does not prevent
property passing either in goods or lands under a conveyance or
instrument which under the ordinary circumstances of the law
would pass it. Said section 15 does not make the taking of
shares by a company with a constitution, such as that of
plaintiff Company, unlawful or illegal per se. Nor can it be
said that there is here a total failure of consideration. The
shares issued to plaintiff Company unquestionably had value.
Any failure of consideration would therefore result not from
absence in value in the shares given but from want of capacity
in plaintiff Company to hold such shares. As I read said section
15 this question of capacity was wholly a matter for plaintiff
Company. It could at any time clothe itself with the necessary
capacity by complying with the provisions of said section 15.

The action is dismissed with costs.

Judgment

Action dismissed.
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BLAIR v. THE CANADIAN FISHING COMPANY
LIMITED.

Practice—Costs—Defence of tender—Payment into Court—County Court
Order VI., rr. 5 and 10.

In an action to recover $283.06 the defendant paid into Court $100.43 under
a defence of tender. The plaintiff only recovered $100.43 on the trial
but it was found that the defence of tender was not sustained by the
evidence.

Held, that Order VI, r. 10 of the County Court Rules applies, and the

" plaintiff is entitled to the costs of the action on the scale based on the
amount recovered.

A_PPLIOATION for disposition of the costs of the action.
Heard by Cayiey, Co. J. at Vancouver on the 29th of
November, 1928.

J. A. McGeer, for plaintiff.

Hosste, for defendant.
22nd January, 1929.

Cavrey, Co. J.: The plaintiff sued the defendant for
$283.06 but recovered only $100.43 which the defendant had paid
into Court under a defence of tender. In my judgment, I stated
that the defendant’s defence of tender was not sustained by the
evidence. Under these circumstances, who gets the costs? The
defendant holds that Order VI, r. 5 governs. But if the
plaintiff had accepted the amount paid in I hold that, under
Order VI., r. 10, he could not have taken the money out of
Court until after judgment and in effect that rule 5 does not
apply to payment into Court on a defence of tender but that
rule 10 alone applies. I think that Griffiths v. School Board of
Ystradyfodwg (1890), 24 Q.B.D. 307 governs. The plaintiff
will, therefore, have the costs of the action on the scale based
on the amount he recovered.

Costs to plainteff.
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MULLETT v. UNITED STATES FIDELITY &
GUARANTY CO.

Insurance—Burglary—~Entry by tearing away fly-screen from window—
“Actual force and violence”’—*Visible marks made on premises at place
of entry by tools”—Construction of—Burden of proof—Evidence.

The plaintiff, who was a sausage manufacturer, had his premises insured
in the defendant Company against loss by burglary. The premises
required a free passage of air and the plaintiff removed the glass from
the upper sashes in three windows and covered the apertures with fly-
screens. Prior to issuing the policy the Company’s inspectors, on
examining the premises, were shewn the screens and advised that a
burglary had previously taken place by breaking through one of the
screens. While the policy was in foree burglars broke in and stole
sausage casings valued at $412.75. On the morning following the bur-
glary it was found that one of the fly-screens on a window had been
torn away from its fastenings. The policy provided, inter alia, that
the assured was indemnified against loss by burglary, ete., “occasioned
by any person making felonious entry into the premises by actual force
and violence when the premises are not open for business, of which
force and violence there shall be visible marks made upon the premises
at the place of such entry by tools,” ete. The plaintiff recovered judg-
ment on the policy for the loss sustained.

Held, on appeal, affirming the decision of Rueeres, Co. J., that there was
evidence to justify the finding of the Court below that there were
“visible marks made upon the premises at the place of such entry by
tools” within the policy of burglary insurance in question.

IXPPEAL by defendant from the decision of Ruaares, Co. J.
of the 1st of November, 1928, in an action to recover $412.75
on a burglary-insurance policy, the plaintiff claiming that his
premises on Pender Street in Vancouver where he manufactured
sausages were forcibly entered during the night of the 9th and
10th of July, 1928, by parties unknown and sausage casings of
the above value were stolen. The insurance policy contained

the following clause:

“To indemnify the assured for all loss by burglary of merchandise, fur-
niture and fixtures, from within the assured’s premises as hereinafter
defined, occasioned by any person or persons making felonious entry into
the premises by actual force and violence when the premises are not open
for business, of which foree and violence there shall be visible marks made
upon the premises at the place of such entry by tools, explosives, electricity
or chemicals.”

6
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It was necessary to have ventilation through the premises
where sausages were made and at the top of one of the windows
the glass frame was taken out and it was covered with fly-screen.
On the morning of the burglary it was found that a burglar had
torn away the fly-screen, entered and unlocked a door from the
inside, through which the sausage casings were taken away.
The plaintiff recovered the value of the casings taken.

The appeal was argued at Victoria on the 10th and 11th of
January, 1929, before Macpoxarp, C.J.A., MarTIN, GALLIHER,
McPairrres and Macooxarp, JJ.A.

Alfred Bull, for appellant: The burglars simply tore
aside the fly-sereen. This was all the damage that was done to
make an entry and the question is whether this is a burglary
within the policy. We say (1) There was no force and vio-
lence; and (2) if there was force and violence there are mo
“marks by explosion, tools,” ete.: see In re George and Gold-
smiths and General Burglary Insurance Association (1899),
1 Q.B. 595. As to the meaning of “tool” see Murray’s Dic-
tionary, Vol. X., Part I, p. 136. The cases shew the insured
must come within the four walls of the policy. As to the burden
of proof see Hurst v. Evans (1916), 86 L.J., K.B. 305; Munro,
Brice & Co. v. War Risks Association (1918), 2 K.B. 78 at
p. 87. -

Lennox, for respondent: There should be a liberal construc-
tion placed on the policy. The premises were examined by the
Company’s men before the insurance was taken: see In re Calf
and Sun Insurance Office (1920), 2 K.B. 366. The premises
required free passage of air and the top sashes of three windows
had fly-screens. There had been a previous burglary in the
same way and the Company’s men had been told of this prior
to taking the insurance. The onus is on the Company.

Bull, in reply, referred to Mahomed v. Anchor Fire and
Marine Inswrance Co. (1912), 17 B.C. 517, reversed by the
Supreme Court of Canada (1913), 48 S.C.R. 546.

Cur. adv. vult.

5th March, 1929.
Macponarp, C.J.A.: The policy was one which insured the
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plaintiff against loss by burglary. The indemnity was against
the entry of a burglar by “actual force and violence,” of which
force and violence “there shall be visible marks made upon the
premises at the place of such entry by tools,” ete. The visible
mark upon the premises in question was the broken screen
through which the burglar made his entry. That he did break
the screen and enter through the aperture is not denied, but it
was argued that there were no visible marks upon the premises
made by a “tool.” T think there were such visible marks. The
clause does mnot imply that marks must be left which would
identify the tool used. There must be marks from which the
Court may properly infer that they were made by a tool of some
kind. Now, the screen was intact before the entry and some
instrument must have been used in the breaking of it. It was
suggested that the burglar may have found a small hole in the
screen through which he inserted his finger and then ripped the
screen open in that way. The answer is that there was no hole
in the screen which was of fine mesh. Whether the burglar
broke the screen with a stick which was found outside the
window or by any other instrument which would answer the
purpose, it is not necessary to say. I draw the inference, as I
think the trial judge did, that the screen was broken by a tool
and the broken screen was the visible mark of the use of
that tool.

T am not a little surprised that in a case of this sort, where
no fraud was suggested, and where the officers of the defendant
inspected the premises and had the screen pointed out to them
before taking the risk, resistance to the plaintiff’s claim should
have been made. The said clause in the policy was inserted no
doubt to cover cases in which entry was made, for example,
through an open or unlocked door, or by means of a key leaving
the manner of entry in doubt or entirely unexplained.

I would dismiss the appeal.

Martiy, J.A.: Not without considerable doubt have I been
able to reach the conclusion that I should not dissent from the
view of my learned brothers that there is enough evidence to
prevent our interfering with the finding of the learned judge
below that there were “visible marks made upon the premises
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at the place of such entry by tools,” within the policy of bur-
glary insurance in question. The case is upon the line and
undoubtedly the learned judge below drew the extreme infer-
ence from the finding of the stick with rusty marks upon it
(which is as much a “tool” for the purpose of breaking the
screen as an iron bar or cutting instrument would be) below the
wire window screen where the entry was effected, which screen .
it was, however, open to him upon the evidence of several con-
flicting witnesses, to regard as intact, 7.e., without holes, though
rusted, at the time of such entry. There is no dispute about the
law governing the matter and the leading cases of In re George
and Goldsmaths and General Burglary Insurance Association
(1899), 1 Q.B. 595, and In re Calf and Sun Insurance Office
(1920), 2 K.B. 366 do not conflict, here there was “actual force
and violence” used within their meaning, and the actual use of
a “tool” is a question of the inference that may reasonably be
drawn from the facts in evidence in the peculiar eircumstances
of this case.

Garrimer, J.A.: This case depends upon the construction of
clause 1 of the policy. It is distinguishable from In re George
and Goldsmiths and General Burglary Insurance Association
(1899), 1 Q.B. 595, in that there Lord Russell of Killowen,
C.d., laid stress upon the fact that the parties had contracted as
to the nature of the force and violence in the language thus

set out:
“‘Against loss or damage by burglary and housebreaking as hereinafter

defined,’” and the risk insured against was expressed to be loss of the prop-
erty insured ‘by theft following upon actual forcible and violent entry upon
the premises whereiu the same is herein stated to be situate.”

And goes on to say (p. 601):

“Therefore it is not burglary and housebreaking as defined by the crim-
inal law which is the subject-matter of the insurance, but burglary and
housebreaking as the parties have defined them in their contract.”

In the policy before us the words “as hereinafter defined”
have reference to the premises and not to the burglary, but there
1s in the policy these words “of which force and viclence there
shall be visible marks made upon the premises at the place of
such entry by tools, explosives, electricity or chemicals.” We
can here eliminate all of these latter words except “tools” and
proceed to consider it upon that basis.
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The burglar entered through a wire screen over the upper CPUS™ ¥

portion of one of the shop windows, the sash of this upper —
portion having been taken out by the owner for the circulation 1929
of air. From the evidence it would appear that the condition Mareh 5.
of this wire netting was such as to provide little protection .~
against entry, still it can be said that some force and violence .
would be necessary to effect entrance. %; :;Eg
I think also from the evidence that it must be taken to have g?g‘gi%
been known by the agent of the defendant who made the inspec- Co.
tion and recommended the risk that this was the protection they
were insuring against and that they were shewn the manner in
which a burglar had entered through a similar screen on another
window in the shop on the night previous to the risk being
written. '
I think the appearance of the screen on the morning after the
burglary with the large hole through it surrounded with jagged
edges, was evidence on the premises that force and violence had
been used, even although they were slight, but there still remain ALLLMER
the words “marks of tools.” Ta
In Murray’s Dictionary, Vol. X., Part I., at p. 136, under
the heading “Tool,” the only reference which I think can have
any bearing is (2):
“Anything used in the manner of a tool; a thing (concrete or abstract)

with which some operation is performed; a means of effecting something;
an instrument.”

That would, T think, include a stick or stone used to smash in
the wire netting.

Some evidence was directed as to a stick or piece of box being
found outside the window with some rust upon it, and while
this evidence is not perhaps as definite as could be wished, still,
I could not say that there was no evidence before the learned
trial judge upon which he could find or draw the inference that
a stick had been used to break the screen.

I would dismiss the appeal.

McPuirries, J.A.: This appeal in my opinion cannot suc-
ceed. The reasons for judgment of the learned trial judge
would appear to be conclusive in establishing liability under the MCPI;‘IA{“.HPS’
policy. It is true that notwithstanding these reasons given at

the close of the trial the learned judge reserved judgment.



86

COURT OF
APPEAL

1929
March 5.

MULLETT
V.
UNITED
STATES
FioELITY &
GUARANTY
Co.

MCPHILLIPS,
J.A.

MACDONALD,
J.A,

]
BRITISH COLUMBTA REPORTS. [Vou.

However, later, judgment was given and the plaintiff was held
to be entitled to succeed, the cause of action in the opinion of
the learned trial judge having been established to his satisfac-
tion. I cannot persnade myself that the learned trial judge
went wrong in his finding of facts nor do I consider that there
has been any error in law. The policy sued upon was for bur-
glary insurance. The material provision to be considered upon
this appeal reads as follows: [already set out in statement].

The facts amply prove a felonious entry by actual force and
violence when the premises were not open for business, and
visible marks were made upon the premises at the place of entry
by tools. That which was used as a tool was a piece of wood.
It bore signs of being used to break through the wire screen
having rust marks thereon. The state of the wire screen bears
ample evidence of the use of the piece of wood which was picked
up from the ground below where the entry was made. It is
sufficient within the meaning of the above-quoted provision to
establish, as was well established, that the wire screen was, with
force and violence by use of the piece of wood, forced and
broken through, and visible marks are evidenced by the state of
the wire screen which formed a part of the premises, just as
much as a window frame or window glass would be a part of
the premises. Therefore, all the requirements of the material
provision of the policy were satisfied, to establish a burglary
within the meaning of the policy and the indemnification sued
for was rightly allowed to the plaintiff, being a liability upon
the facts clearly within the meaning of the provision. The case
is one that is wholly dependent upon the facts and no case has
been made out which would warrant disturbance of the judg-
ment (S.S. Hontestroom v. 8.8. Sagaporack (1927), A.C. 37,
at pp. 47-8).

I would dismiss the appeal.

Macponarp, J.A.: The respondent, a sausage manufacturer,
sued appellant on an insurance policy indemnifying him for
loss of merchandise by burglary. Appellant Company resists
payment on the ground that the loss does not fall within the
terms of the policy, relying upon the following clause therein:
[already set out in statement].



XLI1.] BRITISH COLUMBIA REPORTS.

It was not proven appellant submits that an entry was made
“by actual force and violence,” of which “there shall be visible
marks made upon the premises . . . by tools,” etec. The
entry was made through a window covered by a screen, placed
there, not for protection against invasion by burglars but to
keep out flies and insects. The whole question turns upon the
true construction of the contract and the natural meaning to be
assigned to the words used by the parties thereto.

Whatever may be said as to inadequate protection of the
premises by bars or otherwise to resist an entry, its condition
was known to the appellant when the insurance was effected.
It was inspected by its representative and found to be in the
same condition as at the time the loss occurred. Appellant had
the right to require the assured to make the premises reasonably
secure but did not exercise that right. It was willing to issue
the policy with the premises in the condition shewn at the time
of the loss without requiring additional security against inva-
sion and accepted a premium on that basis but refuses to pay
for the loss.

Entry was effected by breaking through one of the screens on
a window. It required, in my opinion, “force and violence” as
contemplated by the clause referred to above to do so. These

words have reference to
“the character of the act by which an entry is obtained rather than the
actual amount of force used in making the entry”:

In re Calf and Sun Insurance Office (1920), 2 K.B. 366 at p.
378. It was not as in In re George and Goldsmiths and Gen-
eral Burglary Insurance Association (1899), 1 Q.B. 595, where
it was held that a somewhat similar condition was not complied
with because entry was made through a door which was not
locked or bolted. All that was required to gain admission was
to turn the handle.

The main contention is that there was no evidence that a tool
was used. The learned trial judge in his reasons said:

“A tool of some sort had to be used. T would not like to take my naked
fist and hit that screen when it was tightly extended.”

There was evidence that a small stick was found outside the
premises bearing marks of rust on it as if used to pierce the
rusty screen. It is often by inference from the appearance of
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the damaged premises or parts thereof that the method of entry
is established. “Chemicals” as mentioned in the condition
might be used in some cases and yet shew no direct evidence—
except by deduction—of the means employed. The trial judge
thought a tool of some sort was used. We can take it that he so
found. It was possible doubtless to make the opening by hand
but most unlikely. It might be dangerous to use the bare hand
on a rusty screen. That is not the natural way in which the
aperture would likely be made. Undoubtedly the hand would
be protected by using some instrument and as there is some
evidence that a stick was in all probability used—the rust would
not be on it if not brought into contact with rusted metal-—and
it ig conceded that a stick would be a “tool,” I see no reason for
a trial judge refusing to make such a finding based upon infer-
ential evidence. The learned trial judge who examined a part
of the screen said: “I cannot put my finger through that,” and
“it does not seem to tear very readily.” Obviously the hand was
assisted by some object or tool. To hold otherwise is to suggest
an improbability. The probabilities that either the bare hand
or a tool was used are not equal. Facts may be affirmatively
established by inference. If a man is killed and a hole found in
his head it may be found as a fact that a revolver was used.

As to “visible marks made upon the premises,” the aperture
in the sereen is quite sufficient to meet this requirement.

I would dismiss the appeal.

Appeal dismissed.

Solicitors for appellant: Walsh, Bull, Housser, Tupper &
McKvm.
Solicitors for respondent: Lennox & Fletcher.
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THE GRANBY CONSOLIDATED MINING SMELTING
& POWER COMPANY LIMITED v. WEST KOOTENAY

POWER AND LIGHT COMPANY LIMITED.

Injunction—Interim—Application to continue—Electric power—~Supply for

The

mines — Conditional water licences — Use of power circumscribed—
R.8.B.C. 1897, Cap. 190, Sec. 118; B.C. Stats. 1897, Caps. 45, 62, 63
and 67; B.C. Stats. 1899, Cap. 77.

defendant Company, incorporated in 1897, was authorized to generate
electric power and transmit same within a radius of 50 miles from the
City of Rossland. At the same time the South Kootenay Water Power
and Light Company Limited and the Okanagan Water Power Company
were incorporated with like powers of generating and transmitting elec-
tric power, the first mentioned within an area of the same size adjoin-
ing the defendant Company’s area to the east and the other within an
area of like size adjoining further to the east. These two companies
never constructed works, but the defendant Company constructed
extensive works at Bonnington Falls on the Kootenay River and by
separate agreements leased the whole of the undertakings of the other
two companies, constructing extensive transmission lines in their
respective areas. One transmission line supplied power to the plaintiff
Company’s mines situate within the area of the Okanagan Water
Power Co. Upon the termination of the contract under which this
power was supplied the defendant Company threatened to cease supply-
ing power and the plaintiff Company then obtained an inferim injunc-
tion restraining the defendant Company from cutting off the power it
had hitherto supplied. An application to continue the injunction on
the ground that the defendant Company was obliged to supply power to
the plaintiff under section 118 of the Water Clauses Consolidation Act,
1897, was dismissed.

Held, on appeal, affirming the decision of Murpny, J. (MarrIN and Mc-

PriLrips, JJ.A. dissenting), that neither the defendant Company nor
the Okanagan Water Power Co. was entitled to claim the use of water
for generating power under their respective Acts of incorporation but
must have acquired it under the Water Clauses Consolidation Act.
The Okanagan Water Power Co., the mines in question being within its
area for the supply of power, never acquired licences under the Water
Clauses Consolidation Act and was therefore under no obligation to
supply power to the plaintiff’s mines and having leased its entire fran-
chise to the defendant, the defendant would be under no further obliga-
tion. The defendant Company only aecquired licences for the use of
water under the Water Clauses Consolidation Act, but its supply of
power is confined to an area within 50 miles of Rossland. The defendant
Company is not compelled to supply the plaintiff Company’s mines with
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electric power under section 118 of the Water Clauses Consolidation
Act.

APPEAL by plaintiff from the order of Murruy, J. of the
17th of September, 1928 (reported, 40 B.C. 269), dismissing
the plaintif’s application to continue an injunction to restrain
defendant Company from cutting off the power it had hitherto
supplied to plaintiff Company. The defendant Company was
incorporated in 1897 by private Act and was authorized to
generate and transmit electric power to that portion of
West Kootenay within a radius of 50 miles from the City of
Rossland. At the same time two other companies were incor-
porated by private Act having like powers, namely, the South
Kootenay Water Power Company with the right to transmit
power within an area of equal dimensions to that of the West
Kootenay Power Company and lying to the east of the West
Kootenay Power Company area, and the Okanagan Water
Power Company with the right to transmit power within an
area of equal dimensions to the east of that of the South
Kootenay Power Company. The defendant Company con-
structed extensive works at Bonnington Falls but the two last-
mentioned companies never constructed any works whatever.
The defendant Company, shortly after its incorporation, by
separate agreements, leased the whole of the undertakings of
the other two companies and constructed extensive transmission
lines in the respective areas of said companies. On the 5th of
June, 1923, the Allenby Copper Company Limited having a
mine on Copper Mountain and within the area of the Okanagan
Company entered into an agreement with the Okanagan Com-
pany for the supply of power for five years for operating the
sald mine which was guaranteed by the defendant Company
and the said mine was purchased by the plaintiff Company in
December, 1926, said Company continuing to operate it under
the said agreement of the 5th of June, 1923. Upon the ter-
mination of this agreement the plaintiffi Company obtained an
intertm injunction restraining the defendant Company from
cutting off the power it had hitherto supplied said mine, and on
application to continue the injunction until the trial, contended
that the defendant Company was under statutory obligation to
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supply power to the plaintiff under section 118 of the Water
Clauses Consolidation Act, 1897.

The appeal was argued at Vancouver on the 22nd and 23rd
of October, 1928, before Macpoxarp, C.J.A., MarTIN, GAL-
LraER, McPurmrips and Macpowarp, JJ.A.

Mayers, K.C. (Locke, with him), for appellant: The ques-
tion is whether the defendant Company has by statutory enact-
ment to supply power to the plaintiff Company. The three
private Acts incorporating the three Companies were passed at
the same time in 1897, and later the West Kootenay Company
acquired the other two. Part IV. of the Water Clauses Con-
solidation Act was incorporated in all the private Acts under
section 118 of which, each is compelled to supply power in its
own area. The contract under which power had been supplied
expired on the 1st of September, 1928, but we say they must
continue to supply under the statutory enactments. Part IV.
of the Water Clauses Consolidation Act was repealed in 1909
but this does not affect the situation as the private Acts are still
in force. It does not repeal a section incorporated in another
Act: see Jenkins v. Great Central Railway (1912), 1 K.B. 1
at p. 8. The Okanagan Power Company is under an existing
statutory obligation to supply us with power and the West
Kootenay Company having acquired the Okanagan Company,
it is under a statutory obligation to supply us with power.
That it is obliged to assume the burdens as well as the benefits
see Nicholl v. Allen (1862), 1 B. & 8. 916. The water records
were changed to licences but this does not take away any of
their rights originally obtained: see Winnipeg Electric Ralway
v. Winnipeg City (1912), 81 L.J., P.C. 193 at p. 200.

A. H. MacNedll, K.C., for respondent: All the powers given
the West Kootenay Company are optional. They can exercise
them or not as they please. Their powers are set out in section
38 of the private Act (B.C. Stats. 1897, Cap. 63) and section
118 of the Water Clauses Consolidation Act was repealed in
1909, and under section 42 (1) of that Act there is an absolute
prohibition from taking any steps under that Act. The agree-
ment between The Allenby Company and the Okanagan Com-
pany was made in 1928, about 14 years after the Water Clauses
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Consolidation Act was repealed. As to the Company being
compelled to exercise its powers there is no compulsory section
in the statutes and there is no duty on the Company to continue
to supply power: see Rossland Board of Trade v. Great North-
ern Ry. Co. (1922), 28 Can. Ry. Cas. 24; Scottish North-
Kastern Railway Company v. Stewart (1859), 3 Macq. H.L.
382 at p. 414; Darlaston Local Board v. London and North
Western Railway Co. (1894), 2 Q.B. 694.

Mayers, in reply: Part IV. of the Water Clauses Consolida-
tion Act, 1897, is included in the private Act incorporating the
Okanagan Company which is still in force. There is, therefore,
the statutory obligation to supply power. The lease of the
Okanagan Company has the same effect as a transfer. That the
Company is bound to perform its duties see Canadian Northern
By. Co. v. Bobinson (1910), 43 S.C.R. 387.

Cur. adv. vult.

8th January, 1929.

Macpoxarp, C.J.A.: The appellant moved for an injunction
to restrain the respondent from cutting off the supply of power
to appellant’s mines, which motion was denied by the learned
judge. The ground upon which he refused this relief was, that
by the water licences issued to the respondent the use of the
water was In terms confined to the generation of power to be
sold, exchanged or bartered within a radius of 50 miles from
the city of Rossland, and that as the appellant is not using or
demanding power within that area but entirely outside of it,
respondent cannot be compelled to supply or to continue to
supply it. The respondent has nevertheless voluntarily supplied
for several years, the appellant with power generated by the use
of water taken under said licences and now desires to discon-
tinue doing so.

The appellant’s counsel relies on section 118 of the Water
Clauses Consolidation Act, 1897, Cap. 190, R.S.B.C. 1897. It
is admitted that in all material respects the present water legisla-
tion has not changed the rights of the parties although it was
indeed argued that by the repeal of the Act, section 118 is no
longer in force. The answer to this is, that Part IV. of the Act
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in which that section occurs, was by retrospective legislation
passed in 1899 made part of respondent’s special Act; it is
therefore still in effect.

Tt does not appear to me to be pertinent to the question before
us to enquire what powers the respondent enjoys under its Act
of incorporation or under leases, if it be not entitled to claim
the use of the water under them, which in my opinion, it is not,
but must have acquired it under the Water Clauses Consolida-
tion Act. The lessors did not build the line in question, it was
built by the respondent. The lessors had acquired no licences
to use water for the generation of power. They were therefore
under no obligation to supply power to appellant. They are not
parties to this action, and were incapable of giving what is
demanded here.

The respondent being by its water licences restricted, as the
learned judge has declared, and as I think it was, the question
then comes to this: Can respondent be compelled to supply
power to appellant irrespective of the limitations contained in
the said licences? Mr. Mayers frankly stated that the question
before us hinges on section 118; he said that was the “pivot”
on which the case turns. As I understand it his argument goes
this far: that the respondent having in fact extended its trans-
mission line, rightly if one likes, to appellant’s mines, it is
legally bound to supply electrical power to appellant until
enjoined by legal authority to desist. The Attorney-General or
any person whose legal rights are infringed by reason of the
illegal use of the power might stop that use, but Mr. Mayers’s
point appears to be that until that is done the respondent is
bound by the provisions of section 118. In my opinion, that
section does not entitle the Court to make an order compelling
the illegal supply of power, nor enjoining the respondent from
discontinuing such illegal supply.

I would dismiss the appeal.

Martin, J.A.: I would allow this appeal.

Garringr, J.A.: This is an appeal from Mureny, J., refus-
ing to continue an ¢nferim injunction obtained by the plaintiff
Company restraining the cutting off of power then being sup-
plied to them by the defendant Company.
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e The learned judge held that the supplying of this power was
——  an illegal act on the part of the defendant Company and refused
1929 to order it continued.

Jan. 8. The contract under which the power was supplied has ter-

Graxsy Minated but plaintiff relies on section 118 in Part IV. of the
Con-  Water Clauses Consolidation Act, 1897, B.C. Stats. 1897, Cap.

;;}”ffi‘\)fi‘é 45, and particularly on the words “The Company shall, from
Cg' time to time, supply electricity and electric power to any prem-
Wwest  ises lying within 50 yards of any main supply wire or cable,
%%OWO;?;?;) suitable for that purpose on being required by the owner or
Liear Co.  occupier of such premises,” as making it obligatory on the
defendant Company to supply power notwithstanding that the
contract had terminated, in other words, it was under a statutory

duty to supply power to the plaintiff.

The defendant Company was incorporated by an Act of the
Legislature of British Columbia, being chapter 63, of the
Statutes of 1897. It will be necessary to refer to two other com-
panies incorporated at the same time, viz., the South Kootenay
Water Power Company, by Cap. 62 of 1897, and the Okanagan

GALLIHER, X
T.A. Water Power Company by Cap. 67 of 1897. DBy section 12 of

each of these last-mentioned Acts it was declared that the com-
panies should be in the position of a company incorporated in
compliance with the provisions of Part IV. of the Water Clauses
Consolidation Act of 1897 with the like rights, powers, privi-
leges and priorities, and subject to the like conditions, and
restrictions, and all the provisions of a power company of Part
IV. This was not incorporated in the Act of the defendant
Company but by an Act of the Legislature of 1899, Cap. 77,
Sec. 2, although it is an Act entitled “An Act to Amend the
Water Clauses Consolidation Act, 1897, declares in section 2
thereof that the West Kootenay Power and Light Company is
entitled to have, exercise and enjoy all the rights, powers, privi-
leges, ete., which it would be entitled to if it had been incor-
porated under Part IV. of the Act. The Water Clauses Con-
solidation Aet, 1897, Cap. 190, R.S.B.C. 1897, was repealed
by the Water Act, 1909, Cap. 48, and contains no such claus

as 118. '

It was argued that the 1909 Act did not affect the clauses
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which had been incorporated into the private Acts, and with that
contention I agree. See Jenkins v. Great Central Ralway
(1912), 1 K.B. 1 at p. 8. In my opinion then, we can approach
this question, giving Mr. Mayers, appellant’s counsel, all the
benefit he can derive by reason of section 118.

Of the above three companies only one, the defendant Com-
pany, has developed power and recorded water rights and
obtained licences. On Tth January, 1919, the South Kootenay
Company leased their charter franchise, etc., to the defendant
Company. On the same date the Okanagan Company leased its
franchise, ete., to the South Kootenay Company, who in turn
on same date, assigned same to the defendant Company, and the
position remains so until the present time. The territory
assigned to these respective companies in their charter adjoins
each other, first the defendant Company, then adjoining it South
Kootenay and adjoining South Kootenay, the Okanagan Com-
pany. It is within the territory of the Okanagan Company that
the plaintif’s mines and concentrator, to which power is sup-
plied, are situate.

On 5th June, 1923, the Okanagan Company entered into an
agreement with the Allenby Copper Company for the supply of
power to its mine and mill, and the plaintiff is the successor of
the Allenby Company. The performance of this contract was
guaranteed by the defendant Company who constructed the
necessary pole lines through the territory of the South Kootenay
and Okanagan Companies, and strung the necessary wires,
established the necessary substations and transformers, and made
the necessary connections for supplying power from its works at
Bonnington Falls to the Allenby Company and to its successor,
the plaintiff Company, and continued to do so until the expira-
tion of the agreement. It then notified the plaintiff that it would
shut off power except certain conditions were complied with,
which were not acceptable to the plaintiff. Whether these con-
ditions were right or reasonable or were not, does not really
enter into our decision. It comes down to this: the plaintiff
says defendant is under a statutory duty to supply power. The
defendant denies this and says further “what we have been
doing in the past is illegal, and the Courts will not force us to
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continue an illegal act.” The learned judge, as I have said,
based his judgment on the latter contention. I propose to deal
first with the plaintiff’s contention, that there is a statutory
obligation to supply power and if that is decided against it, it
does not become necessary to deal with the other.

Section 118 of the Water Clauses Consolidation Aect, 1897,
which I have already held applies to the defendant Company,
is, in my opinion, the only one on which an argument could be
based as to such obligation being created and the words in such

power axp section, which I have quoted above, are obligatory in their

Ligut Co.

GALLIHER,
J.A.

nature, but the question still is, obligatory to what extent, for
how long and under what circumstances? And in determining
this we have to consider the Acts as a whole and the charter of
the defendant Company. ,

The defendant Company’s Act here is enabling, and as I
think the principle enunciated by the Court of Appeal in Eng-
land in the case of Darlaston Local Board v. London & North
Western Bailway Co. (1894), 2 Q.B. 694, is applicable to the
case at Bar. T cite at some length, certain passages from the
reasons for judgment of A. L. Smith, L.J., and adopt them as
my reasons herein. We read at pp. 709-10 and 711:

“It appears to me obvious if an Aect is enabling, so as to impose no
obligation to make, it imposes no obligation to maintain, though apart from
the Act if a company desires to open and keep open its line and stations,
and does so, for public traffic, it must whilst so doing maintain its line and
stations. Apart, therefore, from the Railway and Canal Traffic Act of 1854,
the defendants were under no obligation to keep open the old Darlaston
Station in the year 1887. That Aect, however, has undoubtedly imposed
obligations upon railway companies which had not theretofore existed, and
gave the Court of Common Pleas, now represented by the Railway Com-
missioners, jurisdiction to enforee them, and it becomes necessary to
examine the Act to see what these obligations are.

“This Act, which is called an Aet for the better regulation of the traffic
on railways and canals, recites that it is expedient to make better provision
for regulating the traffic on railways, which includes passengers and their
luggage and goods, animals, and other things conveyed by a railway com-
pany, and it then enacts by s. 2, which is the material section in this case,
that every railway shall (this is obligatory) according to its powers, firstly,
afford all reasonable facilities for the receiving and forwarding and deliver-
ing of traffic upon its railway, and from every station of its railway used
for the purposes of public traffic; . . . I can find nothing in this Act
which either imposes an obligation upon a railway company to make the
whole or any part of its line which it does not desire to make, or which
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obliges a company to build any station which it does not desire to build,
and I cannot doubt that this Act of 1854 does not impose either of these
obligations upon a company under the obligation te afford all reasonable
facilities for receiving and forwarding and delivering of traffic, and that
this is the opinion of Lord Selborne and Lord Esher will be seen upon
reading Lord Selborne’s considered judgment at p. 592, and Lord Esher’s
at p. 600 in the case of The South Eastern Railway Co. v. Railway Com-
missioners [ (1881) ], 6 Q.B.D. 586. But it is said that even if so, where a
company has made and uses for public traffic the whole or any part of its
line, or has built and uses for such traffic any stations thereon, the Act of
1854 has by the words above mentioned imposed the obligation upon the
company to maintain and use such line and stations so long as such main-
tenance and user is necessary for affording reasonable facilities, and that
if the company does not do this it fails according to its powers to afford
the reasonable facilities mentioned in the Aet, and this is how it is put by
the applicants. It is not denied on the part of the defendant company that
so long as a railway company is working its line with its stations thereon
for public traffic upon that line, and from and to those stations, the com-
pany is bound to afford the facilities mentioned in the Act; but they deny
that there is to be found therein an obligation upon a railway company to
continue to maintain and use either the whole or any part of its line, or the
whole or any of its stations, in order to afford such facilities if it does
not desire to do so. They do not deny jurisdiction in the commissioners to
order the proper facilities to be given at the stations which are in public
use, but they do deny their jurisdiction to order the company to keep all
or any part of its line, or all or any of its stations, open for public traffic.

“Now, what are the words which are said to have wrought this great
change, and cast this onerous obligation upon the railway companies? They
are these: ‘Every railway company shall, according to its powers, afford
all reasonable facilities for the receiving and forwarding and delivering of
passengers, and their luggage and goods, animals, and other things conveyed
by any railway company upon its railways, and from every station of or
belonging to the railway used for the purposes of public traffic.’ It will be
seen that there is not a word in this section about the railway company
maintaining or using its railway or stations in whole or in part, or render-
ing the facilities named for any defined or, indeed, for any period at all; the
period for which a line is to be maintained and used is left precisely where
it was before the Act of 1854 became law—the obligation imposed by the
Act of 1854 is that ‘the company shall according to its powers afford all
reasonable facilities” But for how long? The applicants contend that the
company must do so for as long as these facilities are required by the public;
but where is this to be found in the Act? There are no words to this effect;
and, indeed, the words which are there are opposed to this contention—
namely, the words, ‘used for the purpose of public traffic.’”

And concludes at p. 714, as follows:

“For the reasons above, my opinion is that the Act of 1854 does not
compel a railway company to go on maintaining and using its railways or
7
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stations either in whole or in part, even though by so doing it would afford
reasonable facilities for public traffic, and that the defendant company was
within its rights in elosing its station as it did in 1887, and in ceasing to
carry passengers over its branch line, and in subsequently pulling down the
station.”

In my view, therefore, there is no statutory obligation upon
the defendant Company to continue to supply power to the
plaintiff.

I am not to be taken as expressing dissent from the views of
the learned judge below, not deeming it necessary to decide this
in the view I take.

I would dismiss the appeal.

McPurrries, J.A.: This is an appeal from an order made by
Mr. Justice MurpuyY dissolving the injunction granted by the
same learned judge on the 4th of September, 1928, restraining
the defendant from interrupting, interfering with, discontinuing
or diminishing the supply of electricity and electric power
required by the plaintiff for the carrying on of the mining and
other kindred operations of the plaintiff at Copper Mountain,
B.C., and for the operation of a concentrator plant and other
kindred operations of the plaintiff at Allenby, B.C. :

The West Kootenay Power and Light Company (hereinafter
referred to as the West Kootenay Company) developed and for
many years has operated a large hydro-electric plant. The
undertaking has been of great public benefit and is in effect a
great public utility corporation. The West Kootenay Company
has gone on expanding and expanding operations until it would
be a calamity and of incalculable damage to the public at large
if this undertaking should be no longer continued in whole or in
part. The West Kootenay Company has been in operation for
long years and has supplied power in an ever expanding area
from the first area to be served, viz., 50 miles around the City
of Rossland—this has meant the investment of millions of
dollars—the mines throughout the Kootenay country are sup-
plied with power and light, and the cities and municipalities are
also supplied and this has gone on for years. The cessation of
this supply as previously stated either in whole or in part, means
paralysis in a large territory. Therefore it is necessary to
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approach the question here to be considered with the greatest
care.

In my opinion the learned judge rightly granted the injunec-
tion, which later he dissolved, it being my opinion that it was
just and convenient that the injunction should be granted, that
i, with great respect to the learned judge, he went wholly wrong
in my opinion in dissolving the injunction. The West Kootenay
Company throughout its years of operation acquired further
statutory powers by way of lease from other incorporated com-
panies having similar statutory powers to it, viz., from the
South Kootenay Water Power Company, and Okanagan Water
Power Company, which greatly expanded the area of its
operations.  There is no question of the statutory right
of the West Kootenay Company becoming the lessee of
the corporate powers of the other companies, ample statu-
tory authority exists and the leases are valid in every
respect and in the result the West Kootenay Company rightly
operates throughout the whole area of operation under express
statutory power. No doubt when examining into this question
many points arise which would suggest that there has been some
departure from the strictness of some of the statutory require-
ments as to the area of utilization of the power generated. After
careful consideration I have no hesitation in coming to the con-
clusion that the points pressed at this Bar, are all in their nature
merely directory and do not militate against the legal right in
the West Kootenay Power Company to exercise the powers now
and heretofore exercised in the area in question. The plaintiff
the Granby Consolidated Mining, Smelting and Power Company
Limited (hereinafter referred to as the Granby Company)
commenced an action by the issue of a writ against the West

Kootenay Company endorsed as follows:

“The plaintiff’s claim is for

“(a) A judgment or declaration of this Honourable Court that the
defendant is legally bound to supply and to continue to supply the plaintiff
electricity and electric power as required by the plaintiff for carrying on of
the mining and other kindred operations of the plaintiff at Copper Mountain
in British Columbia and for the operation of the concentrator plant and
other kindred operations of the plaintiff at Allenby, British Columbia.

“(b) In the alternative a judgment or direction of this Honourable Court
that the plaintiff has required the defendant to supply and to continue to
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supply electricity and electric power as required by the plaintiff for the
carrying on of the mining and other kindred operations of the plaintiff
at Copper Mountain in British Columbia and for the operation of the Con-
centrator plant and other kindred operations of the plaintiff at Allenby,
British Columbia, and that there Is a statutory duty cast upon the defend-
ant to supply such electricity and electric power.

“{c) And for an injunction to restrain the defendant from interrupting,
interfering with, discontinuing or diminishing the supply of electricity and
electric power required by the plaintiff for the carrying on of the mining
and other kindred operations of the plaintiff at Copper Mountain in British
Columbia and for the operation of the concentrator plant and other kindred
operations of the plaintiff at Allenby, British Columbia.

“(d) And for a mandamus commanding the defendant to supply and to
continue to supply electricity and electric power as required by the plaintiff
for the carrying on of the mining and other kindred operations of the
plaintiff at Copper Mountain in British Columbia and for the operations
of the concentrator plant and other kindred operations of the plaintiff at
Allenby, British Columbia.”

As we have seen the injunction was granted but as we have
also seen 1t has since been dissolved and hence this appeal.

The organic statute dealing with the right to divert and use
water in this Province for power and other purposes is the
Water Act, Cap. 271, R.S.B.C. 1924, being statute law of the
Province amended from time to time extending over more than
a quarter of a century. The legislation is somewhat intricate
but it must all be read bearing in mind the need for and absolute
necessity for these great public utility corporations engaged in
development works, the very life, health and industry of the
people throughout large areas of the Province is only possible by
their continued operation. In conjunction with the Water Act,
the West Kootenay Company has special statutory powers as
contained in its private Act of incorporation (Cap. 63, B.C.
Stats. 1897) as well as the powers of the other companies above
referred to the special powers where inconsistent with the general
statute (Water Act) have of course paramount effect. It is clear
that the West Kootenay Company must carry out all the statu-
tory conditions imposed upon it as well as those imposed upon
the companies under which it is lessee. This is very evident
upon reading section 25, Cap. 63, 1897, the West Kootenay Aect
of incorporation. There is the correlative right (Nicholl v. Allen
(1862), 1 B. & S. 916 at p. 936) as indicated by section 30, in
the South Kootenay Water Power Company’s Act of incorpora-
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tion, Cap. 62, 1897. It is perfectly plain upon the examination
of all the statutory and documentary evidence that the area of
transmission of energy was to be such that it would extend
throughout the whole area of West Kootenay. Here we have it
advanced, strangely by the West Kootenay Company itself,
through counsel, that it has not the power which it for long years
has been exercising and mines and considerable cities, towns and
communities have been built up relying upon its operations; in
fact, its operations are vital to the maintenance of the mines
and industries and the continuance of communities. It is per-
haps an unparalleled contention in legal annals. The Crown is
not a party to this action. No exception has been taken by the
Crown to the exercise of its powers throughout the whole area
of its operations, and notably the Crown itself has contracted
with the West Kootenay Company for power in the now chal-
lenged area and orders in council in great number have been
passed all indicating the approval of the Crown to the exercise
of its powers as carried on for years and in this connection T
would particularly refer to the language of Lord Shaw in
Winnipeg Electric Railway v. Winnipeg City (1912), 81 L.J,,
P.C. 193 at p. 200, which can be aptly applied to this case:

“This is the language of Mr. Justice Mathers, and the accuracy of his
narrative was not denied, nor of what succeeds: ‘The defendant company pro-
ceeded as required with the construection of these lines, and have expended
a large sum of money in doing so, and in subsequently operating them. It
is true that the resolution is directed to the Winnipeg Electric Street Rail-
way Co., and not to the defendant Company. It does not seem to me that
that makes any difference, because the plaintiff knew of the amalgamation
of that company with the Power Co., and that at that time the power by
which the street railway was being operated was that derived from Lae du
Bonnet. Bylaw 543 provides that 5 per cent. of the gross earnings of the
street railway shall be paid annually to the plaintiffs. These sums, aggre-
gating about $100,000, have been paid by the defendant company to the
plaintiffs since it has begun to use the Lac du Bonnet power, and this
money has been accepted by the plaintiffs.’

“In their Lordships’ opinion, the facts of this case give ample warrant
for the conclusion which Mr. Justice Mathers reaches, in which conclusion
their Lordships concur, that ‘after these unequivocal acts recognizing the
continued existence of the contract, entailing a large expenditure by the
defendants, the city is too late now to have it declared that the defendants
have forfeited their privileges in the streets.

“Were it open to the ecity authorities to go back upon the permits issued
by themselves and their predecessors, and to obtain a declaration that
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these have all along been invalid, serious and far-reaching consequences
might ensue—the traffic of the city might be dislocated or stopped and the
municipal services provided from the supply would cease and the city itself
plunged in darkness. Their Lordships think it right to add their opinion,
however, that, important as the questions of the history and aeting of
parties are, the rights and interests of both of the city and the appellants
are, upon the statutes and documents themselves, not on a basis so pre-
carious and insecure.”

It is unthinkable that the Crown would at this late date chal-
lenge the exercise of the powers of the West Kootenay Company
especially when it would be so detrimental to the public interest.
In this connection I would refer to the langnage of Lord Shaw
in Seguin v. Boyle (1922), 1 A.C. 462 at pp. 476-7:

“It is manifest that in face of such correspondence a challenge by the
Crown would be in bad faith and could not succeed, and their Lordships
are not surprised to find that the Government of the Dominion takes up no
such attitude and is in no way concerned with the challenge made by the
respondent. It would be a curious circumstance if, the lessee having thus
against the Crown an indefeasible right, his right could nevertheless be
challenged by another party who was no party to the contract but a late
arrival on the ground, and the only result of whose challenge would be,
when given ultimate effect, to accomplish that dispossession of the appel-
lant which even the Crown itself could not legally achieve. It is, moreover,
very clear that no such result and no material step leading to it should be
taken by a Court unless the contracting parties are convened before it; and
in the present case a mandamus is asked and the case has proceeded to
judgment granting it without either the lessee, the Canadian Klondyke
Company, or the lessor, the Crown, having been made parties to these pro-
ceedings. It is in any view plain to the Board that no final judgment
should have been reached without all parties having been called.

“This appears to follow, and very properly so, from the decision in
Osborne v. Morgan [(1888)], 13 App. Cas. 227 already referred to; and
another passage clearly elucidating the point, from the judgment read by
Lord Watson, may be here given. It is as follows: ‘But the appellants
assert their right to terminate the leases, and to dispossess the lessees, not
only without the aid, but against the wish of the Crown. They concede
that no decree which they can obtain in this action could operate as res
judicata between the lessees and the Crown; and it is obvious that their
contention, if well founded, will be productive of very singular results. On
that supposition, the lessees may have so conducted themselves that they
cannot withdraw from their contract obligations; and the Crown may have
so ratified the contract that it cannot disturb the possession of its lessees;
yet any one or more persons holding a miner’s right may avail themselves
of an original flaw in the lease at any time during its currency. They may
delay their challenge until the lessees have, on the faith of the lease, spent
large sums of money in preparing the land for mining operations, and may
then intervene and appropriate the whole benefit of sueh expenditure, with-
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out the lessees being entitled either to repetition of the rents which they
have paid, or to compensation for their beneficial outlay. That may be a
necessary, but it can bardly be described as a just, consequence of the
statutory privileges implied in a miner’s right.’”

That the West Kootenay Power Company is under statutory
obligation to supply power, ete., to the Granby Company inde-
pendent of contract is not capable of any possible serious conten-
tion, according to my opinion, when section 118 of the Water
(lauses Consolidation Act, 1897 (which is the controlling Act),
1s read and it is the pivot section upon which the litigation must

be determined. That section reads as follows:

“118. It shall be lawful for the power company to contract with any
person, corporation or company for supplying with electricity or electrie
power any such person, corporation or company upon or in any roads,
streets, ways, lanes, passages, tramways, railways, manufactories, shops,
warehouses, public or private houses, buildings and places, and for such
purposes may, from time to time, lay down, carry, fit up, connect and
furnish any electric accumulator, storage battery, electric line, cable, wire,
pipe, switeh, connection, branch, burner, lamp, meter or other apparatus,
for or in connection with any electric line, main, lead or cable, or to lay
down any new electric line, main, lead or cable, which for such purposes
may be required, and to let any such apparatus for hire or for such sum
as may be agreed upon. The company shall, from time to time, supply
electricity and electric power to any premises lying within fifty yards of
any main supply wire or cable, suitable for that purpose, on being required
by the owner or occupier of such premises: Provided, however, the power
company, before supplying electrieity and electric power, or making such
connection, or as a condition to the power company continuing to supply
the same, may require any customer to give reasonable security for the
repayment to the power company of the costs of making such connection,
and for the payment of the proper charges for electrie supply and for rent
of instruments: Provided, also, that all parties supplied with electric light
by the power company may be required to place and use only such lamps as
may be approved of by the power company.”

The premises of the Granby Company are within 50 yards of
the main supply, wire or cable, of the West Kootenay Company.
What answer can there be to this situation other than that the
West Kootenay Company is under statutory obligation to carry
out the statutory mandate? This legislation last referred to in
effect gives statutory expansion of area to the Western Kootenay
Company and renders it liable to and compelled to supply the
power demanded by the Granby Company.

The injunction in this case was merely an interlocutory
injunction and I do not understand that it has been agreed that

103

COURT OF
APPEAL

1929
Jan. 8.

GRANBY
Con-
SOLIDATED
MinNixg, &C.
Co.

V.
WEesT
KoOTENAY
POwWER AND
LicuaT Co.

MCPHILLIPS,
J.AL



104

COURT OF
APPEAL

1929
Jan. 8.

GRANBY
Cox-
SOLIDATED
MiNivg, &cC.
Co.

.
WEST
KoOTENAY
POWER AND
LiguaT Co.

MCPHILLIPS,
J.AL

MACDONALD,
J.A,

BRITISH COLUMBIA REPORTS. [Vor.

upon this appeal the merits of the action are to be determined.
Therefore all that the appellant claims is an interlocutory
injunction, 7.e., until the trial. In all cases of an interlocutory
injunction it is in its nature provisional and does not conclude
any of the rights of the parties. The Court does not
profess to anmticipate the determination of the right but
merely indicates its opinion that there is a substantial question
to be litigated (see Kerr on Injunctions, 6th Ed., p. 2). In view
of all the facts and circumstances the relevant statutes and the
course of dealing between the companies, this, in my opinion, is
a proper case for an injunction and the appeal should be allowed
and the injunction maintained until the trial, that is, the judg-
ment of Mr. Justice Murphy dissolving the injunction should
be reversed and the injunction should stand. I therefore would
allow the appeal.

Macpoxarp, J.A.: The appellant sued for a declaration that
respondent is bound to supply it with electricity and electric
power and for an injunction restraining respondent from dis-
continuing such supply. The respondent delivered power for
some time but now takes the ground that it never had any legal
right to do so. An inferim injunction was obtained but upon
application for its continuance was dissolved. Appellant now
seeks to have the injunction order restored. The sole question
is whether or not respondent Company is under legal obligation
to continue the supply of power. To determine it the relative
obligations of three companies are involved, viz., the respondent
Company ; the South Kootenay Water Power Company and The
Okanagan Water Power Company, each brought into being by
private Acts of the Legislature. The respondent Company
obtained power to supply light, heat and power within a radius
of 50 miles from the City of Rossland and to erect and maintain
power houses, generating plant, ete., for transmitting power “to
any part of the said area.” It was also given power to enter
into working engagements with, or to enter into a lease with other
companies or to acquire the right to work the lines of any other
company empowered to carry on similar undertakings. The
South Kootenay Water Power Company was clothed with
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authority to operate power houses, generate electricity or elec-
triec power and transmit same to a defined area and also to take,
use and divert water from Kootenay River and Murphy Creek.
It was also provided that for the purpose of carrying out its
undertaking it should be in the position of a company incor-
porated in compliance with Part IV. of the Water Clauses
Consolidation Act, 1897. The Okanagan Water Power Com-
pany was given similar power rights at certain points on the
Okanagan River in Yale District to be exercised in an area
contiguous to that of the South Kootenay Water Power Com-
pany; also to take and divert water from the Okanagan River
in Yale District. Its Act of incorporation contained a similar
section in reference to Part IV. of the Water Clauses Con-
solidation Act, 1897. This Act was repealed when the Water
Act of 1909 was enacted saving and preserving any rights and
privileges acquired thereunder. This repeal however did not
affect the private Acts of the South Kootenay Water Power
Company and the Okanagan Water Power Company. Each
Company would have the same right to resort to Part IV. of the
Water Clauses Consolidation Act of 1897 as if it had not been
repealed. Where, as here, certain sections of a public Act are
inecorporated by reference in a private Act that part of the
private Act is not repealed by the repeal of the public Act.

By an amending Act of 1899, B.C. Stats., Cap. 77, the
respondent Company was invested with the same powers as if
incorporated as a Water Company under Part IV. of the
Water Clauses Consolidation Act, 1897.

Each Company was restricted in its operations to certain
areas within which its powers might be exercised and privileges
enjoved. The appellant’s plant for which power is required is
in the area 1ncluded in the field of the Okanagan Water Power
Company.

On January Tth, 1919, the South Kootenay Water Company
under authority conferred by section 80 of its private Act (Cap.
62, B.C. Stats. 1897) entered into an indenture by way of lease
with the West Kootenay Power and Light Company acting
under section 25 of its Act of Incorporation (Cap. 63, B.C.
Stats. 1897) whereby the former leased to the latter its entire
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franchise charter undertaking and appurtenances to be worked,
used and operated by the lessee, including pole lines, branch
lines, substations and the right the lessor possessed to construct
other power lines, works or undertakings of any kind together
with building structures, camps, ete., thus divesting the lessor
of everything except its reversionary rights. The lessee (this
respondent) also received the right to use the franchise, charter
and undertakings, ete., “in the manner and to the same extent”
as before enjoyed by the lessor. The lease was for one year and
thereafter from year to year until terminated by a 30 days’
notice. It is still a subsisting lease. On January 7th, 1919,
the Okanagan Water Power Company by authority of the same
section in its private Act entered into a lease in practically the
same terms with the South Kootenay Water Power Company
as lessee and on the same date the said South Kootenay Water
Power Company did grant and assign to the West Kootenay
Power and Light Company (respondent) all that certain fran-
chise, charter, undertaking and appurtenances of the Okanagan
Company so leased as aforesaid together with the unexpired
term of the lease and all benefits and advantages to be derived
thereunder. The two companies therefore, viz., Okanagan and
South Kootenay, parted with their franchise rights to the
respondent and since that time respondent Company acted in
the full enjoyment of such accumulated powers and assumed to

. supply power under contract to the appellant outside of its own

restricted area. The contract with appellant expired on the 1st
of September of this year when respondent advised appellant
that it would discontinue the supply unless appellant agreed to
send its concentrates for treatment to a smelter at Trail in which
respondent Company is interested. It does not necessarily
follow that this stipulation was a harsh one in view of earlier
history and surrounding circumstances. I express no opinion
on this irrelevant point. The present action was then started to
prevent this threatened discontinuance of power by which alone
appellant could carry on its operations.

Part IV. of the Water Clauses Consolidation Act of 1897
provided that power companies might acquire and exercise the
rights and privileges provided for in said Part IV. subject to
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the conditions therein outlined in reference to the acquisition of
water and water power. Section 118 in said Part IV. provides,

ter alia:
“It shall be lawful for the power company to contract with any person,
corporation or company for supplying with electricity or electric power any

such person, corporation or company . . . [and] the company shall,
from time to time, supply electricity and electric power to any premises
lying within fifty yards of any main supply wire or cable, . . . on being

required by the owner or occupier of such premises.”

This it is alleged imposes a legal obligation on respondent to
supply power to the appellant as the latter’s works are within
50 yards of the main supply wire but outside the original area
of the respondent. It should be read in conjunction with sec-
tion 13 of Cap. 62, B.C. Stats. 1897, and the same section in
Cap. 67 of the same year together with the amendment of the
Water Clauses Consolidation Aect of 1899, Cap. 77, Sec. 2.

Section 13 reads as follows:

“For the purpose of carrying out such undertaking the Company shall
(except as is in this Act provided) be in the position of a company duly
incorporated in compliance with the provisions of Part IV. of the Water
Clauses Consolidation Act, 1897, and with the like rights, powers, privi-
leges and priorities, and subject, except as aforesaid, to the like conditions
and restrictions, and all the provisions relating to a power company of
Part IV. of the said Act (except such as relate to the incorporation of the
company, or as are herein excepted, altered or varied), and all the pro-
visions of Part V. of the said Act shall apply to the Company.”

The comparatively short point to determine is this: Must the
respondent Company in view of the leases and assignments
referred to and the transfer of the franchises, ete., of the
Okanagan and South Kootenay Companies, bearing in mind the
provisions of section 118 in Part IV. of the Water Clauses Con-
solidation Act, supply power to a point outside its own area but
within the area of the Okanagan Company? The submission is
that respondent Company having acquired said franchises took
them subject to all the conditions and obligations imposed when
the charter was granted to each company and is bound to carry
out the alleged statutory obligation of the Okanagan Company
to supply power to the appellant notwithstanding that by
respondent’s Act of incorporation it is prohibited from supply-
ing power beyond an area 50 miles from the City of Rossland.
As I read the statutes there are no apt words making it compul-
sory for any one of these companies upon acquiring the fran-
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chise of another to exercise the powers of that other company.

- If these companies (while they were given the right to supply

power) need not exercise their full rights—in the absence of
course of a contract—it cannot be said that the respondent as
assignee is bound to do what the assignor was not obliged to do.
It was, T think, suggested that the respondent Company could
sell power to the South Kootenay Company the latter receiving
it at the boundary line between their respective areas (the three
areas are contiguous) transferring it across its area and selling
it to the Okanagan Company who eould supply it to appellant
Company. It would still be the power of respondent Company
generated at Bonnington Falls that would be so conveyed out-
side of its own 50-mile area by indirect methods. If it could
not do so directly neither can it do so by resorting to indirect
methods. In any event, rights held need not always be exer-
cised. The appellant seeks to apply a proposition of law which
requires the holder of a franchise obtained from another to
assume the burdens as well as the benefits performing the
services which the divesting company would be obliged to per-
form had it not parted with its franchise property and under-
takings. But the respondent Company cannot be compelled to
assume a burden that never existed. The two companies, whose
franchises it acquired were not compelled to supply power and
did not commence to do so; they simply have the right if they
chose to exercise it.

Tt was urged, however, that duties and rights are correlative
—that if the right to supply power was granted the duty to
exercise that right followed by necessary implication. But we
must be satisfied that the right exists in respondent Company
before any question of duty arises. We were referred to one
authority in support of this view, viz., Nicholl v. Allen (1862),
1 B. & S. 916, affirmed in the Exchequer Chamber, reported at
p- 934 of the same volume. This case has not the elements we
are concerned with, viz., the acquirement by the respondent
Company by assignment of what may be regarded as latent
powers held by the assignors. The decision in Nicholl v. Allen
vests on the construction of a statute, and a subsequent Aect
enlarging the powers of the first Act. The Act recited a pro-
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posal to build a bridge across the river Thames and one Samuel
Dickie was “authorized” at his own expense to build the bridge
and to do all things necessary for maintaining it, and in con-
sideration of this outlay “for building and maintaining” was
permitted to collect tolls. It also enacted that if the bridge
sustained damage making it dangerous or impracticable to use
it, the owner might maintain a service by means of a ferry
charging tolls therefor with the proviso that said ferry “shall
not continue for any longer time than shall be necessary for
repairing or rebuilding the said bridge.” It was held that there
was a duty imposed on the owner of the bridge to maintain it
so long as he received the tolls given by the Acts. The proviso
that the ferry should not be continued longer than necessary to
repair the bridge shewed that it was a temporary service to be
abandoned when repairs were completed. It is clear that from
the Act itself the owner of the franchise could not go on indefi-
nitely using the ferry. He could only do so for a reasonable
time. While it is true—dependent on the facts in the particu-
lar case—that rights and duties are correlative the decision rests
not on a legal principle but on “the clear intent of the Acts of
Parliament,” in other words, on the construction of the statute.
The owner received the tolls from the ferry service; hence had
to do the thing, viz., repair the bridge, the disrepair of which
alone entitled him to operate the ferry in the meantime. He
bargained that if given the emoluments of an alternative service
expressed to be of a temporary nature he would rebuild or
repair the bridge. That was the intent of the Act. It bears no
analogy to the facts in the case at Bar. If the respondent Com-
pany was authorized in case of a break-down to supply power
within its own area temporarily by some substituted and less
satisfactory method, and when that occurred insisted upon con-
tinuing the substituted service and refusing to repair, the
analogy would be complete. That is not this case.

A further feature in the case bearing upon the restricted
character of respondent’s powers is found in the five conditional
water licences held by respondent by means of which its power
is developed. The history of these licences is correctly outlined
by the learned trial judge, and need not be further referred to.
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coumY OF The area within which power to be generated by the use of the

——  water rights granted is clearly restricted.
1929 I would dismiss the appeal.

Jan. 8.
————r Appeal dismissed, Martin and McPhillips,

GRaNsY JJ.A. dissenting.
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COURT OF CADEDDU v. MOUNT ROYAL ASSURANCE
APPEAL COMPANY.
1929

_ Insurance, accident and guarantee — Conduct of insured — Conditions—
March 5. Construction—Waiver—FEstoppel—B.C. Stats. 1925, Cap. 20, Secs. 147,
CADEDDU 154 and 158.

v.
Mount  The respondent held a policy of insurance in the appellant Company to

Rovaw indemnify him against loss for any liability imposed by law for
ASS%I;ANCE damages on account of bodily injuries suffered by any other person

through an accident while such person was a passenger in his auto-
mobile. One D., a gratuitous passenger in the respondent’s car received
injuries while the respondent was driving his car. Immediately after
the accident an insurance adjuster, acting for D., obtained from the
respondent a statutory declaration detailing the facts leading up to
the accident. D. brought an action for damages, and the appellant, in
pursuance of a condition of the policy, assumed the defence. On the
examination of the respondent for discovery, counsel for the appellant
learned of the statutory declaration that the respondent had made, but
the appellant continued the defence down to judgment awarding dam-
ages to D. The respondent brought this action to recover the amount
paid by him to D. The appellant pleaded that by making the statutory
declaration the respondent had practically admitted liability in breach
of a condition in the policy thus relieving the appellant of liability.
The respondent recovered judgment for the sums recovered in the
former action.

Held, on appeal, affirming the decision of GrEGoRy, J., that irrespective of
whether the respondent was guilty of a breach of a statutory con-
dition in making the statutory declaration, once the breach came to
the knowledge of the appellant, its solicitor by continuing to defend
after knowledge, could only do so on the assumption that the policy
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was valid and subsisting. It is a representation by acts that the
appellant would assume any judgment obtained within the limits of
the policy.

APPEAL by defendant from the decision of GREGORY, J. of
the 15th of November, 1928, in an action to recover $2,885.10
indemnity under an insurance policy for damages for breach of
the said policy and for specific performance. In August, 1927,
the plaintiff took out a policy of insurance in the defendant
Company against loss from any liability imposed by law on the
assured for damages on account of bodily injuries suffered while
the said policy was in force by any other person or persons up
to the sum of $10,000 for one accident while such person be a
passenger in the plaintiff’s automobile and the said automobile
be operated in accordance with the terms and conditions of the
policy. On the 3rd of December, 1927, and while the said
policy was in force, as the plaintiff was driving his said auto-
mobile one J. E. Dickson who was a gratuitous passenger in his
automobile was injured as a result of improper driving of the
said automobile between the town of Newton and the City of
New Westminster in British Columbia. The plaintiff imme-
diately gave the defendant Company notice of the accident in
accordance with the terms of the policy and on the 8th of
March, 1928, said J. E. Dickson commenced action against the
plaintiff for damages for injuries sustained in the accident.
The defendant Company then, as provided in the policy,
defended the action for the plaintiff. Judgment was recovered
by the plaintiff in that action for $2,834.35. The main defence
was that shortly after the accident an insurance adjuster, pur-
porting to act on behalf of Dickson, induced the plaintiff to give
the facts pertaining to the accident in a statutory declaration in

the following form:

“I, Efisio Cadeddu, of Newton, in the Province of British Columbia, do
solemnly declare that:

“l. An accident occurred on the Scott Road between Newton and New
Westminster, in the Province of British Columbia, on the 3rd of December,
1927, at about 4.30 p.m. through the Star Roadster Licence No. 28,024 I
was driving getting out of control.

“2. 1 was proceeding in a northerly direction on the Secott Road and
immediately in front of me, going in the same direction, was a man on a
bicycle and coming towards me was another car. The other car was just
passing the man on the bicycle. I slightly misjudged the space between
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the man on the bicycle and the other car and found that if I did not make
a sharp turn to my left the bicycle would have been struck. This aection
threw me to the extreme west side of the road and it was necessary to
make a further quick turn to the right. This turn was made too acutely
and on account of the momentum of my car it turned completely over and
rolled in the ditch on the east side of the road.”

and the defendant claims that by making this statutory declara-
tion the plaintiff practically admitted liability although later
evidence given in his examination for discovery disclosed a good
defence to the Dickson action; further, that making the statu-
tory declaration was contrary to his duty not to “assume lia-
bility” and to “co-operate with the insurer” in resisting the
claim.

The appeal was argued at Victoria on the 11th and 14th of
January, 1929, before Macpowarp, C.J.A., MarTIN, GALLIHER,
McPuirrirs and Macpowarp, JJ.A.

Alfred Bull, for appellant: At the time of the accident the
plaintiff had three gratuitous passengers of whom Dickson was
one, sitting in the back seat. Dickson recovered $2,500 and costs
against the plaintiff. The plaintiff did not comply with the
statutory conditions set out in section 154 of the Insurance Act.
He failed to co-operate with the Company in defending the
action brought by Dickson. The written statement he gave the
other side was substantially an admission of negligence: see
Talbot v. London Guarantee and Accident Company (1897),
17 C.L.T. 216; Colpitis v. Continental Life Insurance Co.
(1919), 47 N.B.R. 332 at p. 334. Mr. Housser acted for the
Insurance Company in that action but anything that he said or
did cannot amount to waiver as section 14 of the statutory con-
ditions is a complete answer to such a contention. Nothing was
done to lull Cadeddu into thinking the Company agreed to pay:
see Western Canada Accident and Guarantee Insurance Com-
pany v. Parrott (1921), 61 S.C.R 595.

Miss Paterson, for respondent: If the Company intended to
repudiate liability they should have had nothing to do with the
Dickson action. They took the responsibility of defending that
action and they cannot do that conditionally. What they did
was very short of a repudiation of the policy. Even if the
declaration made by Cadeddu is against us they cannot thereby
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get rid of their liability incurred through electing to defend the
case. The case of Western Canada Accident and Guarantee
Insurance Company v. Parrott (1921), 61 S.C.R. 595 at pp.
601 and 603 is in our favour. Under section 147 and 158 of
the Insurance Act the judge may relieve from forfeiture.

Bull, in reply: There are sufficient facts to make the Court
look with suspicion on Cadeddu’s actions.

Cur. adv. vult.

. 5th March, 1929.

Macpoxarp, C.J.A.: Apart from the estoppel urged by
plaintiff’s counsel, I think there was no proof that statutory
condition No. 8 was broken by the plaintiff. The words of that
condition relied upon by defendant as having been violated by
the plaintiff are that the assured shall “co-operate with the
insurer, except in a pecuniary way, in all matters which the
insurer deems necessary in the defence of any action.” The
want of co-operation complained of was that the plaintiff, at the
request of one Morton, acting on behalf of J. E. Dickson, the
injured man, went to Morton’s office, very naturally and I think,
not improperly, or in bad faith, and there related the circum-
stances of the accident and at Morton’s request, affirmed his
statements by a statutory declaration. There is no suggestion,
or at all events, no evidence, that this was done other than in
the best of good faith on plaintiff’s part. In relating the cir-
cumstances of the accident, subsequently, to defendant’s counsel
in the negligence action, there was a variance which it was
alleged affected the result of the action. T think that condition
8 implies a request for co-operation. The co-operation is that
which the insurer “deems necessary.” Of course if plaintiff
had acted in bad faith he ought not to have succeeded in this
action, but when breach of the condition is relied upon, I think
bad faith or assumption of the liability must be proved and it
was not proved in this case. It cannot be said on the evidence
that the plaintiff assumed the risk or failed in his duty to the
defendant. The interview with Morton was immediately after
the accident, was on the impulse of the moment, and without
any notion that he was assisting his antagonist.

Martin, J.A.: T agree in the dismissal of the appeal but
8
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coum on only on the ground of election by the defendant Company after
— it became fully apprised of the true situation after the exam-
1929 ination of Cadeddu upon discovery; the other questions I

Mareh 5. express no opinion upon.

CADEDDU

v. Garriuer, J.A.: I would dismiss the appeal.
gg{f:g I think the defendants ought to be taken to have notice of

Assvrance Cadeddu’s statement when they received Morton’s letter of 6th
co. February, 1928. This statement was sworn to on January 25th,-
1928, but in any event, their solicitor Mr. Housser had notice
of it upon examination for discovery, yet his firm went on
defending the action until judgment. It is true Mr. Housser
informed Cadeddu that the declaration might hurt their chances
of defending the Dickson action and that his company might
repudiate liability to him. Nothing further was said and no
notice from the company that they intended to repudiate
liability until after trial and judgment in Dickson’s favour.
GALLIHER, One rather admires Mr. Housser’s attitude in not, as he puts
TA. it, throwing Cadeddu down, having undertaken the defence, but
I am afraid his generous intentions coupled with his statement
that the Company might not stand behind him, is not sufficient

to relieve the Company as I read the authorities.

McPuirries, J.A.: In my opinion the facts disclose a com-

plete cause of action under the policy of insurance sued upon.

That which ocecurred was an event which came within the terms

of the policy of insurance and the plaintiff in the action (here

the respondent) was well entitled to succeed in the action, which

he did, Mr. Justice GreGORrY, the learned trial judge so holding.

It was very strenuously contended by Mr. Bull in his very
McpninLips, persuasive and able argument, that the plaintiff was disentitled
74+ torecouver in the action beeause of his having committed a breach
of statutory condition 8 in that he did not co-operate with the
defendant (here the appellant), in respect of defence to the

action the damages therein granted being the sought remedy in

this action. Further, that there was the making known of cer-

tain facts that militated against the chances of the defendant
successfully defending the other action. I cannot agree with

this contention. Surely a person driving a motor-car and suffer-
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ing an accident is at liberty to state the facts accounting for the R
happening. It cannot be that his mouth is closed because of the
fact that he holds an insurance policy and that if he speaks no 1929
remedy can be had. It would be against public policy if it were Marchs5.
the case. Granted that the statements should be true, they were, ~ =
but not as complete as later explained. The defendant did not v.
alter its position or suffer any damage by reason of what took %ﬁ‘;iﬁf
place, as I read the evidence. And it is to be remarked that Assusance
during the pendency of the other action the solicitor for the
defendant became aware of the fact that the plaintiff had made
the statutory declaration complained of, being a statement of the
particulars of the accident. Nevertheless the solicitor for the
defendant continued to carry on the defence to the action; there
was notice in this way through the solicitor to the defendant
in this action, and continuing the defence constitutes estoppel. NOPHILLIPS
The defendant elected to take the chances of defeating the claim  ya.
in litigation against the plaintiff, which if unsuccessful would
be a liability that would fall under the terms of the policy of
insurance, upon the defendant. In any case the statements
made by the plaintiff were true statements, and were as well
brought to the notice of the defendant by a letter written to Mr.
Shallcross, the adjuster for the defendant. I cannot take the
view that the plaintiff was guilty of any collusion or breach of
faith with the defendant in any respect. In any case the whole
subject was eminently a matter for determination by the learned
trial judge, and he has found in favour of the plaintiff. Upon
the cases it would not be, in my opinion, proper in view of all
the facts of the present case to take a different view to that
voiced by the learned trial judge. I would refer to what Lord
Sumner said in S.8. Hontestroom v. 8.8. Sagaporack (1927),
A.C. 37 at pp. 47-8.

I would dismiss the appeal.

Macponarp, J.A.: This is an appeal from the judgment of
Mr. Justice GrEGORY awarding respondent the sum of $2,834.35
under a policy of insurance issued by the appellant Company ., o ALD,
under which respondent was insured against loss for any  J.a.
liability imposed by law for damages on account of bodily
injuries suffered by any other person through an accident while
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such person was a passenger in respondent’s motor-car. One,
J. E. Dickson was riding with respondent in the latter’s motor-
car and received injuries through the negligent driving of
respondent. He sued respondent and recovered damages in the
sum of $2,500 and costs. The appellant Company as insurers
acting on its rights under the policy defended this action
through its own solicitors under circumstances later refered to.
The respondent after judgment was obtained against him and
upon the refusal of the appellant to pay it, brought this action
against the appellant on the policy.

Payment is resisted on the ground of breach by respondent

of the following statutory conditions forming part of the policy:

“8. (1) Upon the occurrence of an accident involving bodily injuries or
death, or damage to property of others, the insured shall promptly give
written notice thereof to the insurer, with the fullest information obtain-
able at the time. The insured shall give like notice, with full particulars
of any claim made on account of such accident, and every writ, letter, docu-
ment or advice received by the insured from or on behalf of any claimant
shall be immediately forwarded to the insurer.

“(2) The insured shall not voluntarily assume any liability or settle
any claim except at his own cost. The insured shall not interfere in any
negotiations for settlement or in any legal proceedings, but, whenever
requested by the insurer, shall aid in securing information and evidence
and the attendance of any witnesses, and shall co-operate with the insurer,
except in a pecuniary way, in all matters which the insurer deems neces-
sary in the defence of any action or proceeding or in the prosecution of any
appeal.”

The alleged breach of the foregoing conditions by respondent
is said to arise from the following facts. After the accident
which formed the subject of the damage claim by Dickson, a
letter was written by one C. E. Morton an insurance adjuster
(who intervened somewhat gratuitously) to the respondent
Cadeddu, in which he stated he was acting for Dickson, request-
ing respondent to come in to discuss the question of damages.
The respondent promptly called on Morton and after detailing
the facts gave to him a statutory declaration in the following
form: [already set out in statement.]

It is alleged that by making this statutory declaration the
respondent herein contrary to his duty not to “assume liability”
and his further duty “to co-operate with the insurer” in resist-
ing the claim went into the enemy’s camp and practically
admitted liability although the truth was, according to later
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evidence given by him on his examination for discovery, that the
true facts disclosed a good defence to Dickson’s action. On this
examination the appellant, through its solicitor, obtained knowl-
edge of respondent’s action in going to Morton and making the
statutory declaration referred to. After seeing Morton and
making the declaration he handed Morton’s letter, inviting him
to come in, to a representative of the appellant but did not
mention the declaration. Morton, however, on the 6th of Feb-
ruary, 1928, about two weeks after he received the declaration
wrote to Shalleross & Co., adjuster for, and agent of the appel-
lant, a letter giving a synopsis of it. This letter was sent in
answer to a letter from Shalleross & Co., to Morton the previous
day asking for a statement of the facts. Shalleross, however,
testified that he never saw the statutory declaration until it was
presented to him in the witness box in the present action
although he was told of it after respondent’s examination for
discovery in the Dickson action. He admitted that his firm
received the letter of 6th February. It was placed in the wrong
file and he testified that he did not think he ever saw the letter
—had no recollection of it—and was quite sure it was not shewn
to appellant’s solicitor or to the appellant.

On that state of facts the respondent in the present action, in
addition to denying breach of the statutory conditions outlined,
submitted that the appellant with full knowledge of the alleged
breach obtained at all events on his examination for discovery
in the Dickson action, continued (as the fact is) to defend that
action and is now precluded from raising the defence that the
policy was avoided by the alleged breach of conditions. The
appellant on the other hand, relies on statutory condition 14,
later referred to, setting out that a waiver of conditions must
be in writing. The respondent in turn asks the Court should it
be found that a breach occurred to apply the curative section
158 of the Imsurance Act, Cap. 20, B.C. Stats. 1925, relating

in part to automobile insurance and reading as follows:

“Where there has been imperfect compliance with a statutory condition
as to the proof of loss to be given by the insured or other matter or thing
required to be done or omitted by the insured with respect to the loss, and
a consequent forfeiture or avoidance of the insurance in whole or in part,
and the Court deems it inequitable that the insurance should be forfeited
or avoided on that ground, the Court may relieve against the forfeiture or
avoidance on such terms as it may deem just.”

-
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The learned trial judge while disposing of the case on other
grounds stated that if it became necessary he would give effect
to section 158.

First as to the alleged breach of the statutory conditions
referred to. After respondent gave Morton the statutory
declaration, he immediately went to the office of an agent of
appellant and shewed him the letter he received from Morton
but, as already stated, did not mention the statutory declaration.
He said that he did not think it was of much importance. After
knowledge of it was obtained on his examination for discovery
the solicitor for appellant accompanied by Shalleross called
upon respondent. He then told them that on or after passing
a bicycle one of the front wheels of his car dropped into a
hole in the road. He denied saying that this wrenched the
steering wheel from his hand, but admitted he would “have had
no trouble if he had not got into the hole” and that was ‘“what
caused the accident.” He also told them that he did not think
he was to blame for the accident, as he was not going more than
25 miles an hour. There is, of course, a marked difference
between this statement and the facts outlined in the statutory
declaration. No doubt on the trial of Dickson’s action the trial
judge laid stress on the admissions contained in the declaration
although it is not clear that it was wholly the determining
feature in the case. Appellant’s solicitor asked respondent how
he came to make the statutory declaration and was told that he
did so because he got a letter from Morton and did not know
that he should not have made it. When told that the statements
in the declaration were not the same as the facts now given to
the solicitor, he said “he did not understand it,” although he
stated in his examination for discovery that he did understand
it. He did not realize it was something he should not do. The
solicitor then told him that ‘it might make it very difficult for
us to defend the trial,” and that “the Company might refuse
to back him,” in other words, he was afraid the Insurance Com-
pany (appellant) would not make good the loss if Dickson sue-
ceeded in his action. Ile then went on discussing the evidence
with him and interviewing another witness. He did not then,
nor at any time thereafter, until the present action was launched
repudiate liability on the part of the Insurance Company. When

’
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asked why he continued to act for respondent in the Dickson
action after knowledge of the alleged breach of conditions, he
said he thought it was his duty “to play the game with the
respondent.” He did not think much weight would be placed
on the declaration in view of the manner in which it was
obtained; that respondent was tricked into making it and was
not guilty of bad faith. After judgment was given in favour of
Dickson against the respondent, appellant’s solicitor wrote to

respondent—in part, as follows:

“In view of the statutory declaration given by you, and the fact that the
Company was greatly prejudiced in its defence by reason of such declara-
tion, we are very much afraid that liability under the policy will be repu-
diated. We have laid all the facts before the local agent and he will either
take action himself or submit the matter to head office. In any event you
will be advised promptly as to what attitude the Company will take in the
matter.”

There was therefore no election by appellant before judgment
repudiating liability.

On this state of facts is appellant liable to indemnify respond-
ent under the policy referred to? The learned trial judge found
that the statutory declaration was not given to Morton by
respondent to prejudice any one and that there was no trickery;
that is, I take it, no collusion (as there might be) with Dickson
to assist him in obtaining judgment knowing that the appellant
Insurance Company would be liable to pay the loss. The
learned trial judge does not find that there was not a breach of
the statutory conditions but rather that the Company having a
right of election and being advised through Shalleross before
the Dickson writ was issued of the material contents of the
- declaration and failing to repudiate liability eannot now do so.
He evidently assumed that although Shalleross may not have
seen the letter referred to nor passed it on to appellant or its
solicitor, that knowledge of it must be imputed to the appellant
Company. There must of course be knowledge before it is
possible to elect. It is not necessary, however, to decide whether
or not imputed knowledge is sufficient as I rest my decision upon
the knowledge later obtained on the examination for discovery.
It was urged that appellant’s solicitor by continuing to act after
knowledge was obtained in this way did not thereby elect to treat
the policy as valid, because waiver is a question of intention and
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ng;‘;‘f he gave expression to a doubt as to the possible attitude of the
——  appellant. His action however in continuing to represent the
1929 Tnsurance Company in the Dickson action against the respond-
March 5. ent was a clear indication not of an intention to repudiate but
" capeopu  Of an election to proceed in the hope that notwithstanding the
e declaration he might successfully resist the claim. He could
Rovar. only continue to act on the footing that the appellant Company
ASS?}:)ANCE was vitally concerned.

I think there was a breach of the statutory conditions.
Respondent should not have gone to see Morton and innocence
or ignorance will not excuse him. He should have taken Mor-
ton’s letter to the appellant Insurance Company direct. What is
more decisive, he should not—as he did—by his declaration “vol-
untarily assume any liability.” He did so by saying “I slightly
misjudged the space,” and “this turn was made too acutely,”
and by referring to his car “getting out of control.” Notwith-
standing the view of the learned trial judge it is difficult to
conceive respondent making these admissions, contrary to the
facts, if he had not been protected by insurance. He in effect

MACDONALD, co-operated with the representative of Dickson. I do not rest,

o however, on failure to co-operate because a careful reading of

the conditions would seem to indicate that the insured was to

co-operate only “whenever requested by the insurer.” This

would appear to be the true interpretation when one gives effect

to the words “in all matters which the insurer deems necessary

in the defence of any action.” But I do think that instead of

going direct to the insurer with Morton’s letter, he stepped into

the enemy’s camp and voluntarily assumed liability. These

statutory conditions were imposed for good reasons. Some

people not particularly serupulous would be inclined to aid the

injured party in automobile accidents at the expense of the
Insurance Company.

However, once the breach came to the knowledge of the
appellant, it had to take a stand. The solicitor by continuing
to defend after knowledge could only do so on the assumption
that the policy was valid and subsisting. It was a representa-
tion by acts that the appellant would assume any judgment
obtained within the limits of the policy. The solicitor’s right
to act at all only arose on the basis that the claim was within



XL1.] BRITISH COLUMBIA REPORTS.

the policy unless there was an additional retainer from the
respondent to act for him also. Election may be by words or
acts. The words were equivocal carrying a proviso but the
action or conduct was unequivocal. If he had repudiated
liability electing to stand on the breach of conditions the
respondent would naturally reconsider his position. He might
seek a settlement knowing that he was in jeopardy and succeed
in doing so for a less amount than the judgment finally obtained,
or at all events, save further costs. What took place was in
effect an agreement by conduct with the acquiescence of the
respondent that the appellant would assume liability. I do not
of course criticize the solicitor. He was possibly in doubt as to
whether or not there was a breach and did not like to leave
respondent to his own resources and was further influenced by
the fact that he might succeed in defending the action in any
event. But we are dealing with legal implications.

I think the principles enunciated in Western Canada Accident
and Guarantee Insurance Company v. Parrott (1921), 61
S.C.R. 595, are applicable. True the facts differ to some extent
but the principles are the same. There was no question there
that the insurance company knew of the breach, whereas here
it might be the subject of argument. As in that case, so here,
by reason of the action of appellant in continuing to defend the
respondent changed his position to his detriment. If that is
true there is no question that appellant is estopped from relying
on the condition. There was evidence in the Parrott case as
shewn in the judgment of Anglin, J. (now Chief Justice) and
Mignault, J. that a settlement might or perhaps could have been
made for one-half the amount recovered. It might also have
occurred in the case at Bar. It did not take place because
respondent was in effect assured notwithstanding the discussion
that took place that he need not fall back on his own resources
to defend or try to effect a compromise. As Anglin, J. stated
at p. 603—it so acted as to create the impression that it
accepted responsibility.” It is not that it “so stated” but “so
acted.” I think we are justified in finding prejudice. Possibly
respondent would not have fared any better if appellant’s
solicitor withdrew from the case. But he had a right to change
his course of action and seek a settlement avoiding further costs
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and that would appear to be sufficient consideration to support
an estoppel (see Anglin, J. at p. 603, supra, and the cases there
referred to).

Nor is the situation altered by condition 14, on which the

appellant relies, viz. :

“No condition or provision of this policy, either in whole or in part, shall
be deemed to have been waived or altered by the insurer unless the waiver
is clearly expressed in writing signed by the manager of the insurer or its
chief agent for Canada or this Province.”

Election, as stated, may be by words or acts. If appellant
had said to respondent after knowledge of an admitted breach:
“We elect to defend,” it could not afterwards be heard to set up
the breach and say that the election should have been expressed
in writing signed by the manager or chief agent of the insurer.
The acts of appellant were equivalent to such a statement. It
is not solely a question of waiver. The election carried with it
the affirmation of the policy and the obligation to pay notwith-
standing any conditions therein.

It is not necessary to deal with the curative section 158 of
chapter 20, B.C. Stats. 1925, except to say that if it is applie-
able I do not think the Courts should relieve against the breach
of conditions which are highly salutary unless under special
circumstances.

I would dismiss the appeal.

Appeal dismissed.

Solicitors for appellant: Walsh, Bull, Housser, Tupper &
McKim.
Solicitors for respondent: Hamilton Read & Paterson.
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PATTERSON v. BOARD OF SCHOOL TRUSTEES OF wmoreisox, .
THE DISTRICT OF NORTH VANCOUVER. Taok

1928

PATTERSON v. CANADIAN ROBERT DOLLAR Dec. 3
COMPANY LIMITED. -
COURT OF

Negligence—Pupil leaving school—Struck by falling iree on highway just  APPEAL
outside school grounds—Tree stood on opposite side of road—Dollar
A L .o X 1929
Company’s property—Personal injuries—Duty of invitor—Tree leaning
towards road and dead for many years—Liability of school board— March 5.
Nuisance—Dedication of road—Liability of Canadian Robert Dollar

Company—R.8.B.C. 192}, Cap. 226. PATTERSON
v

BOARD OF
The plaintiff attended a municipal school in North Vancouver which SCA;(?OL

adjoined the Dollarton Road. The school grounds were cleared up to TRUSTEES OF
the road allowance and a path led from the school grounds through the DISTRICT
brush on the side of the road allowance to the cleared road in the ‘?leggglég
centre. The Canadian Robert Dollar Company owned the property on
the opposite side of the road, densely wooded. Early in the afternoon
the plaintiff started for home and when nearly through the pathway
on the road allowance he heard a tree cracking and he turned and ran
back towards the school but just before reaching the school grounds he
was struck by the branches of a tree which fell across the road from the
Dollar property, the top of the tree reaching about ten feet into the
school grounds. He was very badly injured and in an action for
damages recovered judgment against the Board of School Trustees, but
his action against the Robert Dollar Company was dismissed.
Held, on appeal, reversing the decizion of Morgison, J. as to the action
against the Board of School Trustees (McPuirrres, J.A. dissenting),
that there is no duty imposed on a board of school trustees to protect
pupils from injury on the highway after they have left the school
premises.
Held, further, affirming the decision of MogrrisoN, J. as to the action
against the Canadian Robert Dollar Company (McPuirrips and
Macponarp, JJ.A. dissenting), that the occupier of land on which is
standing a decayed forest tree, grown there naturally, is not respon-
sible for damage done by its falling either on a neighbour’s premises
or on a highway adjoining.
Reed v. Smith (1914), 19 B.C. 139 followed.

APPEAL by defendant, the Board of School Trustees of the
District of North Vancouver from the decision of Morrisow,
J. of the 3rd of December, 1928, and by the plaintiff, from the gtatement
dismissal of the action as against the Canadian Robert Dollar
Company Limited. The plaintiff is an infant, eight years of
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age, and sues by his father as next friend. The Board of School
Trustees of the District of North Vancouver held lands and a
school known as the Roche Point School on the west side of
Dollarton Road, a public highway running through said
muniecipal distriet. The lands on the opposite side of the road
from the school are owned by the Canadian Robert Dollar
Company and are thickly wooded. About one-third of the road
allowance in the centre is a good macadamized road and used by
the school children going to and from school but on each side
of the clearing the road allowance is covered with thick brush.
A path leads from the open part of the road through the brush
at the side on to the school grounds. On the 8th of June, 1926,
at about 2.30 in the afternoon, the plaintiff left the school to go
home. As he was nearing the cleared part of the road through
the pathway from the school grounds, he heard a tree on the
opposite side of the road crack. He turned and ran back but
just before reaching the school grounds he was struck by
branches of the tree as it fell and was very badly injured. He
was picked up about eight feet outside the school grounds. His
thigh-bone was broken, his right foot ernshed and his ankle
injured. The tree in the Dollar property was standing about
30 feet in from the road allowance and was over 200 feet in
height. It was very old, and had been in a decayed condition
for many years and for some time had been leaning towards the
road. It fell across the road in a slanting direction the top of
the tree reaching about ten feet inside the school grounds.

Read, and Miss Paterson, for plaintiff.

Bourne, and A. C. DesBrisay, for the Canadian Robert
Dollar Company Limited.

George A. Grant, for the Board of School Trustees of the
Distriet of North Vancouver.

3rd December, 1928.

Mogrrisox, J.: As to the defendant the Canadian Robert
Dollar Company there are several questions which arise, viz.:
What have they done to their property which has put the public
safety in peril? If the public safety was imperilled after the
road which was dedicated had been opened to the publie, are
thev under a duty to remove the peril which they did not create ?
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The acts of third parties placed the property of these defendants
in such a position that a continuance of the tree in question in
place became a nuisance endangering the public safety. Was
there a duty on them to abate it? Barker v. Herbert (1911), 2
K.B. 633.

The gravamen of the submission here is the continuance of
the alleged nuisance or danger which the defendant did not
cause or create. It must be proved that it was continued by its
permission or knowledge—Barker v. Herbert, supra, per
Moulton, L.J. There is conflicting evidence on this point, that
of the plaintiff not preponderating.

To deal with these points seriatém would be academic in view
of the decision of the Appeal Court in Wallon v. Board of
School Trustees of Vancouver (1924), 34 B.C. 38 which in this
case I regret I view as binding upon one. The plaintiff fails as
against this defendant.

As regards the School Board defendants: A person who pro-
vides anything for the use of another is bound to provide a thing
reasonably safe for the purpose for which it is intended:
Shrimplon v. Hertfordshire County Council (1911), 27
T.L.R. 251.

I find that there was a breach of this duty on their part.
There will be judgment against them for the amount of the
special damages and the sum of $8,000 general damages with
costs.

From this decision the defendant, the Board of School Trus-
tees of the District of North Vancouver appealed in the first
action, and the plaintiff appealed as to the dismissal of the
action against the Canadian Robert Dollar Company Limited.

The appeal was argued at Victoria on the 21st of January,
1929, before Macpoxarp, C.J.A., Marrivy, Garriner, Mc-
Purcrirs and Macponarp, JJ.A.

Donaghy, K.C., for appellant Board of School Trustees: The
tree was from 30 to 40 feet from the highway on the Robert
Dollar property, and in a slanting direction from the school
grounds. The boy was on the highway when struck by the tree,
about 8 feet from the north-east corner of the school property.

125
MORRISON, J.

1928
Dee. 3.

COURT OF
APPEAL

1929
March 5.

PATTERSON
V.
BOARD OF
ScHOOL
TRUSTEES OF
DisTRICT
OF NORTH
VANCOUVER

MORRISON, J.

Argument



126 BRITISH COLUMBIA REPORTS. [VoL.

MORRISON, J. The top of the tree reached about 10 feet inside the school
1928  grounds. Our submission is that the school trustees had no
control whatever over this tree and cannot be held liable: see
Lawng v. Paull & Williamsons (1912), S.C. 196 at p. 203;
O ens Edmondson v. Moose Jaw School District (1920), 3 W.W.R.
979.
1929 Reid, K.C., for respondent: The entrance or pathway
March 5. through the brush to the school property is in the same category
Parmerson 25 the school property itself and it is the Board’s duty to see
Boass o that the path is safe for children going in and out: see South
Scmoor  Awustralian Co. v. Richardson (1915), 20 C.L.R. 181 at p. 186;
Tﬁssfgz,r‘m Indermaur v. Dames (1866), L.R. 1 C.P. 274 and on appeal
ViFngggggn (1867), L.R. 2 C.P. 311. At this point there was a greater
duty on the School Board to see that it was safe for the pupils:
see Shrimpton v. Hertfordshire County Council (1911), 104
Argument L.T. 145; Walton v. Board of School Trustees of Vancouver
(1924), 34 B.C. 38; Steves v. South Vancouver (1897), 6 B.C.
17; Cooke v. Midland Great Western Railway of Ireland

(1909), A.C. 229.

Dec. 3.

Cur. adv. vult.

5th March, 1929.

Macponarp, C.J.A.: The plaintiff, an infant, had been
dismissed from school for the day, had left the school premises,
and was loitering on the highway close by, when an old and
decayed forest tree which stood on the property of the Canadian
Robert Dollar Company Limited, fell across the highway and
injured the plaintiff while on the highway. The tree which
stood about 80 feet back from the highway, being a tall one,

MAcpoNALp, SOME Part of it fell on the school grounds, but there did no
cJ.a. injury to anyone.

I have been unable to find any case and we have been referred
to none, which would impose upon the School Board the duty
of protecting the plaintiff from injury on the highway after he
had left the school premises.

The appeal should therefore be allowed.

MARTIN, MagrTiy, J.A.: I agree in allowing the appeal in this case
T.A. because, briefly, no apt authority has been cited to support the
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judgment, which is based on the assumption that the defendant MOREISON, J.
School Board is liable for damage done to its attending scholars  gog
while on the highway, and therefore beyond the boundaries of

Deec. 3.
defendant’s school premises, by decayed trees falling from the —
the land of persons who are entire strangers to the defendant. gpmess
Whatever may be said about the liability of the owners of the oo

929

highway (as to which ¢f., Mathieson v. Dumbartonshire County
Council (1926), S.C. 795) that of the defendant herein is not, March 5.
in my opinion, established, and therefore the appeal should be Parrersox
allowed. ‘ v

Boarp o¥
ScHOOL

. TRUSTEES OF
Garviuer, J.A.: T would allow the appeal. Distarer

. OF NoBTH
McParmripes, J.A.: The action was one for personal injuries Vancouves
and brought by the father on behalf of his son, his son being of
the age of eight years. That which caused the injuries and
resulted in crippling the boy for life, was the falling of a tree,
200 feet in height with a 19 foot lean towards the sole entrance
to the Roche Point School, a public school in the district of
North Vancouver. The tree was notoriously rotten and a peril
to human life passing along the public road. Dangerous trees
were not unknown to the Board of School Trustees, as the
evidence shews the Board of School Trustees took up the ques-
tion with the Municipal Corporation as early as 1923, this
accident not taking place until 1926. It is clear that the Board
of School Trustees had in mind the likely peril of the scholars
attending school. This particular dead tree so noticeably
rotten and of such great height was leaning directly towards
the entrance to the school and as I have already stated the only
entrance to the school grounds was from the highway. It is
impossible upon the evidence to absolve the Board of School
Trustees of knowledge of the conditions existing, and if they
did not know of this particular tree that caused the very regret-
table injuries that render this boy a cripple for life, it must be
held that they ought to have known it. The boy was attending
the school with an older brother and sister on the day of the
accident. The boy pursuant to the Public Schools Act (section
159, Cap. 226, R.S.B.C. 1924) was obliged to attend the public
school, 7.e. Roche Point School. Upon the day of the accident

MCPHILLIPS,
J.A.
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-an examination was taking place and the little boys and girls
were dismissed between 2.30 and 2.45 p.m.; the older children
remaining. Donald Patterson, the injured boy started out from
the school grounds by way of the sole exit, a pathway used by all
the children and within five minutes of his leaving the school
the tree fell upon him. It was attempted to be made out that
the boy was loitering about. I do not so view the evidence. It
is true he did not rush off and away home but was taking his
time as he was really waiting for his brother and sister, who
were still at school, a very customary and approved custom—
that is a matter of general knowledge.

Now the question is, has there been any breach of duty upon
the part of the Board of School Trustees? In my opinion there
was a breach of duty and it extended to the requirement that
the school grounds and approaches thereto should be reasonably
safe for the children who were under compulsion of law required
to attend the school. This Court dealt with the subject recently
in Walton v. Board of School Trustees of Vancowver (1924),
34 B.C. 38. It cannot be that that duty does not extend to at
least the way of entrance to the school grounds and in the present
case the only entrance. Surely the school authorities were under
a duty that the children should not be exposed to unnecessary
danger in entering and departing from the school grounds. It
was the case of an overhanging tree, a menace to any one upon
the school grounds or upon the highway. As was proved the
tree fell as it was leaning across the highway over the pathway
forming the approach to the school and as well upon the school
grounds. The boy was a compulsory attendant at the school
and was in law an invitee and the Board of School Trustees, in
my opinion, owed a duty to the boy that in entering the school
grounds and departing therefrom that he would not be exposed
to unnecessary danger, and it is reasonable that the Board of
School Trustees should be responsible for the injuries sustained
by the boy through breach of such duty. (Ching v. Surrey
County Council (1910), 1 K.B. 736, 741, 743).

In my opinion there was a duty cast upon the Board of School
Trustees to discover and remedy the dangerous condition of
things existing, namely, this dangerous overhanging rotten tree
whlch clearly overhung the hlghwav and the school grounds and
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more particularly the actual approach and sole approach to the
school grounds over which the children were compelled to pass;
that which took place demonstrated this (Morris v. Carnarvon
County Council (1910), 79 L.J., K.B. 670). The evidence in
this case entitles one to conclude that the approach to the school
grounds was not reasonably safe for the use of the school chil-
dren and it was at the invitation of the Board of School Trus-
tees that this approach was used by Donald Patterson and there
it was that the accident took place (South Australian Co. v.
Richardson (1915), 20 C.L.R. 181, High Court of Australia).
The Board of School Trustees had a duty cast upon them and
they neglected that duty and that was keeping the school and

grounds efficient and free from danger, which would extend to

apprizing themselves of any dangerous condition of the school
premises and grounds, and the way of ingress and egress thereto
and therefrom, and where a person has been injured, as here,
the person injured has the right to turn to the authority upon
whom the duty to care is imposed and who has neglected that
duty, and to bring his action against that authority (Ching v.
Surrey County Council, supra). I confess that the case is one
close to the line, and I would like to adopt the language of the
Lord Chancellor in Shrimpton v. Hertfordshire County Council
(1911), 104 L.T. 145 at p. 146:

“I think that the House is very much indebted to all the learned counsel
who have assisted us in this difficult case. I am anxious myself not to
allow the sympathy which everyone must feel with the parents of this
child, and with the child herself, to affect the opinion to which I come. I
believe that I have arrived at a conclusion simply according to my view of
the facts and of the law applicable to them without allowing any such
feeling to affect me.”

Here there may be doubt as to whether there was any breach
of duty upon the part of the Board of School Trustees in respect
to an accident met with off the school premises or grounds, but
when we find the fact to be that the accident took place within
ten feet of the lot line of the premises or school grounds and
upon the sole passageway provided for the school children and
the approved way of entrance to the school premises, I cannot
persuade myself that the Board of School Trustees can say in
law that there was no breach of duty upon their part in not
providing a safe way of approach to and exit from the school

9

129

MORRISON, J.

1928
Dec. 3.
COURT OF

APPEAL

1929
March 5,

PATTERSON

oM
BoAERD OF
ScHOOL
TRUSTEES OF
DistrICT
OF NORTH
ANCOUVER

MCPHILLIPS,
JA.



130
MORRISON, J.

1928
Deec. 3.

COURT OF
APPEAL

1929
Mareh 5.

PATTERSON
v.
BoARD oF
ScrOOL
TRUSTEES OF
DisTrICT
OF NORTH
VANCOUVER

MCPHILLIPS,
J.AL

MACDONALD,
J.A,

BRITISH COLUMBIA REPORTS. [Vor.

premises, the school children being under compulsion to attend
the school and the Board of School Trustees in the carrying on
of the school, in my opinion, owed a duty to the school children
not to expose them in going to and proceeding from the school,
to unnecessary danger, and the danger as established by the
present case was an overhanging dead tree, a menace to life if it
fell, which it did, upon the sole approach to the school which the
Board of School Trustees failed to have removed. This, in my
opinion, was a breach of duty for which there is legal liability.
The boy injured was using this approach provided by the Board
of School Trustees at their invitation. In the Shrimpton case,
the Lord Chancellor said (p. 147):

“There was no duty or obligation whatever on the county council to pro-
vide for the carriage of this child, but if they did agree to do so, and did
provide a vehicle, then it is clear to my mind that their duty was also to
provide a reasonably safe mode of conveyance.”

Here the school premises and the approach thereto where the
accident took place should have been reasonably safe, which
was not the case, and therein is to be found the breach of duty.
In this connection I would also refer to the language of Mr.
Justice Phillimore (later Lord Phillimore) in Morris v. Car-
narvon County Council (1910), 1 K.B. 159 at p. 167:

“But I am of opinion that there is a good cause of action in this case
against the defendants wholly outside the statute, a liability which attaches
to them not as an education authority, but as the owners of premises which
are dangerous and upon which they have invited the plaintiff to come.
There is a duty upon persons who invite others on to their premises to
take every care that the premises are not in a dangerous condition. . . .”

Here the tree fell upon the school premises and also extended
over the highway, and the pathway which constituted the
approach to the school. Upon the latter way Donald Patterson
was, only a few feet from the boundary of the school premises.
The question is, was there a breach of duty in view of all the
facts and circumstances? With some hesitancy 1 am of the
opinion that the judgment of the learned trial judge should be
affirmed. I would dismiss the appeal.

Macpoxarp, J.A.: An infant by his next friend sued the
Canadian Robert Dollar Company Limited and the Board of
School Trustees for the Distriet of North Vancouver for dam-
ages for personal injuries. The child after being dismissed in
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the early afternoon played in and about the school grounds MORRISOX,J.

waiting for an older brother who would be dismissed at a later  jgog
hour. While standing about ten feet from the school grounds
and on a highway running between the school and the property ——————
of defendant the Canadian Robert Dollar Company Limited, he °77%" O¥
was hit and seriously injured by a falling tree. It was a tall —
dead tree trunk on the Company’s land, about 200 feet high 1929
and apparently 50 or 60 feet distant from the highway, and it Marchs.
fell across the roadway. Part of the top extended into the school p,ppgrsox
grounds. The tree trunk had a decided list towards the school v

. . Boakrp o¥
grounds—19 feet from the perpendicular—and when it fell, as Scroor.
it was bound to, could not do otherwise than fall in that T*};ng&“

direction. oF NORTH
VANCOUVER

Deec. 3.

The action was dismissed as against the Canadian Robert
Dollar Company Limited, and judgment awarded against the
Board of School Trustees for $9,866.35. The Board of School
Trustees appeal against that judgment while the respondent
resists the appeal and also appeals against the judgment exon-
erating the Canadian Robert Dollar Company.

MACDONALD,

T shall deal first with the judgment against the Board of ;.
School Trustees. By the Public Schools Aet, Sec. 50, of Cap.
226, R.S.B.C. 1924, i} is enacted that:

“The Board of School Trustees of each municipal school distriet shali
have power, and it shall be the duty of the Board:—
“(j) 'To determine the sites of school-houses.”

It was suggested the Board was negligent because it selected
a site in recent years near this dead tree trunk when the trustees
knew, or should have known, that it was bound to fall on the
school grounds. The Municipal Council of the District of
North Vancouver have authority under section 54, subsection
(165), Cap. 129, R.S.B.C. 1924, to pass by-laws (and a “Dan-
gerous Tree” by-law was passed) to compel the removal of trees,
at the expense of the owner, which in the opinion of the Council
might be dangerous to the public. On several occasions the
Board of School Trustees requested the Municipal authorities
to remove trees on the highway close to the school grounds.
However the Municipality of the District of North Vancouver
is not a party defendant and we need not agitate the question of
possible liability on its part, or enquire if it was the duty of
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this public authority to keep the highway safe for passers-by.
I may be permitted to express surprise and regret that action
was not taken in some quarter as the tree was a decided menace
to school children and others passing over the public highway.
Fortunately no lives were lost but a boy is permanently erippled.

Upon what principle can liability be imposed on the Board of
School Trustees? That body is charged with the duty of keep-
ing the school premises safe. Further, if by its own act (for
example, in cutting out a pathway over the rough ground
between the travelled part of the highway and the school
grounds—there was such a pathway here) it created anything
in the nature of a trap, even outside the school yard, or per-
mitted any structure to remain there likely to attract or injure
children and damage resulted, no doubt liability would ensue.
That is not this case. We were not directed to evidence shewing
that the trustees cut out the pathway or put down a few planks
as a culvert over a depression therein. We cannot assume that
this was the act of the trustees. The injured boy was not under
the control of the Board of School Trustees after dismissal when
outside the school grounds. The only control retained over chil-
dren by regulations under the Public Schools Act beyond the
school grounds are disciplinary, viz., while they are going to
and returning from school.

Counsel for the plaintiff submitted that where, as here, there

" is a pathway to the school grounds from the travelled part of

the road used by school children as a means of ingress and
egress, it is in the same category as the school grounds itself
and as the Board of Trustees knew (or should have known)
that this menacing tree would fall across the pathway, it is
liable to the plaintiff. I cannot agree. What did the Board
omit to do? Obviously the only effective remedy was to have
the tree cut down but we were not directed to any authority—
nor is there any—to shew that like the Municipality it could
take steps to bring this about. The only active negligence, if
any, on the part of the Board of School Trustees was in select-
ing a site near this menacing tree trunk and in permitting the
children to use a pathway in the way of an overhanging tree
that was bound to fall. As we are not however dealing with
ensuing consequences, had the boy been injured while in the
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school grounds—as he might have been—I can see no difference
in principle if the fact was that he was injured by a falling
tree while on the way home a half a mile or more from the
school grounds. The pathway was not part of the grounds. It
was simply a footpath.

There was some inferential evidence that the Board knew, or
should have known, of the danger. The minutes shew that in
1923

“attention was called to some dangerous trees surrounding Dollarton
School, and the secretary was instructed to write to the district council
asking that those on the road allowance be cut down.”

They also asked the municipal council after this accident to cut
down another dead spruce tree in the vicinity which might cause
damage. TFailure to request the Council to remove the tree that
caused the damage cannot be regarded as negligence unless there
was a duty to do so. In requesting the Council to cause other
trees to be removed the trustees acted ex abundantt cautela, not
in the performance of a legal duty. Exploring the situation
therefore in all possible directions all that can be said is that
the Board of School Trustees should have, if possible, induced
either the District Municipality or the Canadian Robert Dollar
Company Limited to remove the tree or failing that, should not
have selected this particular area as a site for its school prem-
ises. This, however, is simply criticism ; not evidence of breach
of duty. The judgment against the Board of School Trustees
must therefore be set aside.

Appeal allowed, McPhillips, J.A. dissenting.

Parrerson v, Caxapran Roserr Dorrar Company LiMiTED.

Miss Paterson, for appellant: We say this tree was a nuisance
standing within about 30 feet of the road allowance over 200
feet high, leaning towards the road and it had been dead for 50
years. The danger was apparent and he owed a duty to persons
passing his property on the road to see that they could pass
safely: see Noble v. Harrison (1926), 2 K.B. 332 at p. 341;
Huestis v. City of Toronto (1926), 58 O.L.R. 648. They
should have known of the danger. There is evidence of the
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tree having been dead for 50 years and could be seen as in a
lifeless condition: see Phillips v. Britannia Hygienic Laundry
Co. (1923), 1 K.B. 539 at p. 553; Barker v. Herbert (1911),
2 K.B. 633; Attorney-General v. Tod Heatley (1897), 1 Ch.
560; The Cuty of St. John v. Donald (1926), S.C.R. 371.

Bourne, for respondent: Where land is in a state of nature,
and the owner has done nothing to change it, he cannot be liable
for the falling of a tree: see Reed v. Smath (1914), 19 B.C.
139; Gules v. Walker (1890), 24 Q.B.D. 656; Noble v. Har-
rison (1926), 95 L.J., K.B. 813; Sparke v. Osborne (1908),
7 C.L.R. 51. When the road was dedicated the public took it
subject to any danger from trees on adjoining property: Fisher
v. Prowse (1862), 2 B. & S. 770; Brackley v. Midland Railway
(1916), 85 L.J., K.B. 1596 at p. 1605; Owen v. De Winton
(1894), 58 J.P. 833 at p. 834. There is no evidence that he
was on the road allowance when hit. He may have been on the
school grounds: see Atforney-General v. Cory Bros. & Co.
Kennard v. Cory Bros. & Co. (1921), 1 A.C. 521 at p. 530.

Miss Paterson, in reply: He must shew the danger existed
at the time of dedication. On the onus of proof see Leucester
Urban Sanitary Authority v. Holland (1888), 57 L.J., M.C. 75
and Brown v. Town of Edmonton (1894), 23 S.C.R. 308.

Cur. adv. vult.

5th March, 1929.

Macponarp, C.J.A.: This is an appeal from the dismissal of
an action brought against the respondent.

In my opinion, the appeal is concluded against the appellant
by our decision in Reed v. Smath (1914), 19 B.C. 139, in which
we held' that the occupier of land on which was standing a
decayed forest tree which had grown there naturally, was not
responsible for damage done by its falling on a neighbour’s
premises. '

The appeal should be dismissed.

Marrix, J.A.: This appeal is, in my opinion, determined
in favour of the respondent by the prineciple enunciated in our
unanimous decision in Reed v. Smath (1914), 19 B.C. 139, and
no sufficient reason in law has, to my mind, been advanced upon
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which we can hold, on the facts before us, that the owner of MOBBISON,J.

trees of this natural and primeval state and description and not
overhanging his boundary, has a greater liability to persons
upon the adjoining highway than to those upon adjoining lands.

I only add that the learned judge below expresses his regret
that our decision in Walton v. Board of School Trustees of
Vancouver (1924), 34 B.C. 38, is binding upon him in giving
the judgment he did, but counsel for both parties agree, cor-
rectly, that our said decision does not touch the point raised for
adjudication herein.

Garvrimer, J.A.: I would dismiss the appeal.
The case is, I think, within the decision of this Court in
Reed v. Smith (1914), 19 B.C. 139.

McPurires, J.A.: This appeal gives occasion to consider
and determine the liability of any person in respect of a happen-
ing upon a highway, i.e., the falling upon a highway of a dead
tree, 200 feet in height, with a lean of 19 feet outwards towards
the highway. In falling it fell as would be expected in the

1928
Dee. 3.

COURT OF
APPEAL

. 1929
March 5.

PATTERSON
v.
CANADIAN
ROBERT
Dorrar Co.

direction in which it was leaning and it extended across the

whole highway and into the school grounds of the Roche Point
School, at the point of entrance thereto. Donald Patterson a
boy of but eight years of age was upon the highway at the time
upon the pathway, being the passage-way from the highway to
the school grounds, and was within a few feet of the lot line
of the school premises, and the tree in falling erushed him to the
ground rendering him a cripple for life. The respondent was
at the time of the accident the owner of the land upon which
this dead tree stood and upon the evidence must be held to have
had knowledge of the tree, and its dangerous condition. In my
opinion the decision of this Court in Reed v. Smuth (1914),

19 B.C. 139, 1s in no way embarrassing or any prevention from

coming to a decision upon this appeal that there is lability upon
the respondent. I may say that the case differs from the present
case in two particular respects: (a) It was not the case of an
overhanging tree. In my judgment at p. 145, I said: “This is
not the case of an overhanging tree . . .” (b) The tree here
overhung the highway and also overhung a portion of the Roche

MCPHILLIPS,
J.A.



136

MORRISON, J.

1928
Deec. 3.

COURT OF
APPEAL

1929
March 5.

PATTERSON
.
CANADIAN
ROBERT
Dorrar Co.

MCPHILLIPS,
J.AL

BRITISH COLUMBIA REPORTS. [Vor.

Point School grounds and the pathway, i.e., the entrance way
to the school that Donald Patterson was attending, and when
Donald Patterson was returning from school the accident hap-
pened, which is the subject-matter of this appeal.

There is authority that it is an actionable nuisance if a tree
growing on one’s land overhangs a neighbour’s land: see Best,
J. in The Earl of Lonsdale v. Nelson (1823), 2 B. & C. 302,
311; Smith v. Giddy (1904), 2 K.B. 448; Lemmon v. Webb
(1895), A.C. 1; Lindley, L.J. (1894), 3 Ch. 1 at pp. 11-12.

Now as to the question of liability for this accident and as
to whether the respondent can rightly be visited with damages
owing to the falling of this dead tree. In my opinion it is a
clear case of liability, the nuisance here, the dangerous dead
tree, overhanging the highway was the actual cause of the
injuries that Donald Patterson sustained. That there is liability
in such a case as the present one is well portrayed upon a care-
ful reading of Barker v. Herbert (1911), 2 K.B. 633, although
in that case the defendant was held not liable as it was in
respect of a nuisance created by the action of trespassers. In
the Barker case, Fletcher Moulton, L.J. (afterwards TLord
Moulton), said at p. 644:

“The duty is to guard against accidents to persons using the highway,
and, in order to prevent the existence of a nuisance, the protection afforded
must be sufficient as regards children as well as adults.”

Further on he said:

“The case here was not one in which an accident arose from a person
being exposed to danger, while using the highway, by reason of the exist-
ence . . . of that which was a nuisance.”

Here we have the case of Donald Patterson, injured owing
to his being exposed to danger by the existence of the nuisance
—the dead tree 200 feet in height with a 19-foot lean which
fell upon him. (Cheater v. Cater (1918), 1 K.B. 247, Bankes,
L.J., at p. 254; Humphries v. Cousins (1877), 2 C.P.D. 239;
Penruddock’s Case (1598), 3 Co. Rep. 205; Attorney-General
v. Tod Heatley (1897), 1 Ch. 560.)

In the Court of Appeal of Ontaric a case was under con-
sideration which is exceedingly apt, when considering the
present case. There we find Latchford, C.J. saying in Huestis
v. City of Toronio (1926), 58 O.L.R. 648 at p. 649:

“It was also found that the tree had long been in a decaying condition,
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easily discoverable, yet negligently not observed by the city’s servants and
workmen.”

Liability was held to attach on two grounds—non-repair of
the street and the maintenance on the city’s property of a large
tree so decayed as to be liable to fall. In that case it was a tree
planted in a city highway which fell upon a motor-car damaging
it and injuring the person driving it. The Court of Appeal in
Ontario went upon the principle that there was liability at com-
mon law in allowing a thing potentially dangerous to the public
and actually causing damage to the plaintiff in that action to
remain on its property (ZLarry v. Ashton (1876),1 Q.B.D. 314)
and that is really the present case and the one this Court has to
determine. I am clearly of the opinion upon the facts and cir-
cumstances present in this case that the respondent is liable for
the damages resultant from the fall of what was unquestionably
a tree devoid of life with no hold in the ground; further, of
great height, 200 feet, out of the perpendicular by 19 feet. The
facts shew that the tree could have been nothing but notorious
and a potential danger, the miracle is that it had not fallen
before and have caused even greater damage with loss of life.
Here it has fallen short of that, but a young and promising lad
has been rendered a cripple for life.

I cannot but remark that I am pleased that I have at least
persuaded myself upon a careful consideration of this case that
the respondent is liable as and for an actionable nuisance which
has occasioned actual injuries and must be answerable for the
damages sustained. I would refer to and adopt for myself in
this case what the Lord Chancellor said in Shrimpton v. Hert-
fordshire County Council (1911), 104 L.T. 145 at p. 146:

“I think that the House is very much indebted to all the learned counsel
who have assisted us in this difficult case. I am anxious myself not to
allow the sympathy which everyone must feel with the parents of this
child, and with the child herself, to affect the opinion to which I come. I
believe that T have arrived at a conclusion simply according to my view
of the facts and of the law applicable to them without allowing any such
feeling to affect me.” ’

Upon the point of the road being dedicated to the public and
that therefore the public took the road subject to the existent
nuisance, I cannot follow the argument nor do I find cases that
would cover the present case, and would be surprised if T had,
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as the facts and circumstances here all rebut any such condition
of things.
I would, therefore, allow the appeal.

Macpoxarp, J.A.: It is sought to fix liability on the defend-
ant the Canadian Robert Dollar Company Limited. It is sug-
gested that the tree in its condition constituted a public nuisance
and the Company should have known it. It failed to abate the
nuisance. Apparently the learned trial judge regarded it as a
nuisance endangering the public safety. The tree was the result
of natural growth in the soil and so far as an adjoining owner
is concerned we are bound by the decision of this Court in Reed
v. Smith (1914), 19 B.C. 139. That decision should be read as
strictly applicable to the facts of the case. No direct knowledge
that the tree was likely to fall was brought home to this defend-
ant. It is only urged it should have known it."

From the proximity of the tree to the highway and its list in
that direction logically it may be regarded as a tree overhanging
the public highway, in the same way as if it abutted on the
highway. The consequences of a fall would be the same in
either case. That being so is it possible to apply the decision in
Tarry v. Ashton (1876), 1 Q.B.D. 314? There the defendant
was the lessee and occupier of a house from the entrance of
which a heavy lamp projected over the foot pavement. The
lamp fell on, and injured the plaintiff. Some time before the
defendant employed a gas fitter to repair it. At the time it
fell a man employed by the defendant was blowing the water
out of the gas pipes of the lamp and while doing so the ladder
on which he was standing slipped and as he clutched the lamp to
save himself the shaking caused it to fall upon the plaintiff.
The fastening attaching the lamp to the lamp-iron was found to
be in a decayed condition. The jury found the lamp was out of
repair through general decay but not to the knowledge of the
defendant and that if it had been in good repair the slipping
of the ladder would not have caused it to fall. The plaintiff
was held entitled to a verdict on the ground of breach of duty—
not that the lamp in its condition constituted a nuisance. To
quote Blackburn, J. at p. 319:

“So also the occupier would be bound to know that things like this lamp
will ultimately get out of order, and, as occupier, there would be a duty
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cast upon him from time to time to investigate the state of the lamp. If
he did investigate, and there were a latent defect which he could not dis-
cover, I doubt whether he would be liable; but if he discovers the defect
and does not cure it, or if he did not discover what he ought on investiga-
tion to have discovered, then I think he would clearly be answerable for
the consequences.”

If the Canadian Robert Dollar Company left, say, a loading
crane on its premises near the highway permitting it to fall
into disrepair and so situated that a part of it would, if it gave
way fall on the highway, one passing along the highway and
injured thereby could maintain an action even if the defendant
had no actual knowledge of its condition. Do different prin-
ciples apply when the inanimate objeect is the dead trunk of a
tree? It ceased many years before to receive sustenance from
the soil. If there is any distinction it would seem to be an
arbitrary one. Why should a dead tree receiving little or no
support from the soil—no adequate support at all when it fell
in the natural course of things—be viewed differently to a log-
ging crane which might also for greater security be embedded
to some extent in the soil? It might as well be a telegraph pole
planted a few feet in the ground and in course of time develop-
ing a dangerous list. Should different principles be applied
because one object was placed there by the hand of man, the
other by nature? The fault was not in placing the pole in the
ground nor in planting the tree. The fault was in permitting
both to remain when a source of obvious danger. The law is
concerned not with conduect originally proper but with allowing
evil consequences to ensue to the damage of others. The Court
should not hesitate to apply established principles to new cases
arising as they do in ever varying form, so long as there is no
departure from established principles. Is it too much in mod-
ern days, with ever increasing traffic on the highways, to hold
that the owners and occupiers of timber land abutting thereon
must remove dead trees which if not removed are bound to fall
across it ¢ Should not failure to do so be regarded as a breach
of duty, or must it be left to other authorities, viz., the munici-
pality or the Attorney-General to take means to compel the
owner to remove such trees? Can it be said that the duty on the
part of the owner arises, if at all, only when others call it to his
attention ¢ To fail to hold the owner responsible is to place
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little value on public safety and more value on the question of
expense and inconvenience to the owner. It was suggested that
it would be too onerous to require owners of large timber areas
to do so. A similar argument was advanced in Laing v. Paull
& Williamsons (1912), S.C. 196, where the duty to repair
metal dises In a street pavement covering an opening into a
cellar was considered. The Lord Justice Clerk, at p. 201, said:

“One of the most extraordinary reasons for this non-inspection was given
by one of the defenders’ witnesses, who said that inspection was imprac-
ticable because the number of these plates in Aberdeen was so great——some
300. The reasoning is curious. If one such plate, if neglected, may cause
danger, it should be inspected to avert danger, but if there are 300 such
possible causes of danger it eannot be expected that they can be inspected!
One would have thought that the more numerous the points where danger
might arise the more imperative is it that care should be taken.”

In Noble v. Harrison (1926), 2 K.B. 332, the branch of a
tree growing on defendant’s land overhung the highway at a
height of 30 feet from the ground. In fine weather it broke and
fell upon the plaintiff’s motor-coach causing damage. The
defendant did not know it was dangerous as the defect was
latent. It was held that the mere faet that it overhung the
highway did not create a nuisance as it did not obstruct free
passage over it and although as it turned out it was dangerous the
defendant was not liable because he did not create it nor had he
actual or imputed knowledge of the existence of the danger. It
was not of course as here, a dead branch obviously dangerous
and bound to fall, offering a more menacing obstruction to free

and safe passage on the highway. Rowlatt, J., at p. 338, said:

“The result of that and the other cases cited to us is that a person is
liable for a nuisance constituted by the state of his property: (1.) if he
causes it; (2.) if by the neglect of some duty he allowed it to arise; and
(3.) if, when it has arisen without his own act or default, he omits to
remedy it within a reasonable time after he did or ought to have become
aware of it.”

It may be urged that the case at Bar falls within the third
principle mentioned. Again on the same page his Lordship

states:

“ . . . and it is only when accident or decay interferes that human
intervention is required. I see no ground for holding that the owner is to
become an insurer of nature, or that default is to be imputed to him until
it appears or would appear upon proper inspection, that nature can no
longer be relied upon.”

It is, I think, sound in principle to say that if a person
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causes work to be done on his premises necessarily attended with
risk, the person causing it to be done has the duty to see that
precautions are taken to prevent damage. Nor can he escape
the responsibility of seeing that such duty is performed because
the work was done by another. Here the tree in its then con-
dition was the remote result of the operations of nature. It in
fact ceased to be a growing tree or a tree at all many years ago
—it turned into a dead trunk—and partook the character of a
structure on the premises. It was not necessarily attended with
risk before decay but if the owner would be liable if he put a
dangerous structure there he should be liable if he permitted a
dangerous structure to remain. It is on account of dangerous
structures being permitted to remain that damage ensues not on
account of how they got there in the first place whether by
nature or by the hand of man. Sometimes a dangerous structure
is placed on the owner’s land by another, e.g., a contractor. If
the contractor builds thereon a room for explosives not properly
protected, the owner must see that it is removed or properly
protected. If this dead trunk is regarded, as it should be, as a
structure no matter how or by what agency it was placed there,
whether by the owner or a contractor or by an act of God, it
cannot be permitted by the owner to remain there with impunity
when it falls into a condition necessarily attended with risk. It
was potentially dangerous to the public. True, this defendant
may not have seen it and may not have appreciated the risk.
Neither did the defendant know of the danger in Tarry v.
Ashton, supra. In Mathieson v. Dumbartonshire County Coun-

cil (1926), S.C. 795, where under somewhat similar circum-’

stances it was sought to make the road authorities liable, an
observation (dicta) of the Lord President (Clyde) may be

referred to:

“No doubt road authorities are responsible to the publie for mamtammg
a road in a condition of safety for public use, but they have no responsi-
bility for the condition of property adjoining the road—that is the affair
of the owners of such property.”

A further argument was submitted on behalf of this defend-
ant, viz., that when this highway was dedicated the public took
it subject to any danger that existed by reason of the dead tree
trunk standing nearby. The highway was created on the sub-
division of lots in that area apparently in 1917. The conten-
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tion, among others, is that as there was no liability to adjoining
owners before the highway was dedicated (Reed v. Smath,
supra), there cannot be liability to the public when the owner
parts with a portion of it for road purposes.

However, the main contention on this point was based upon
the decisions in Fisher v. Prowse. Cooper v. Walker (1862),
2 B. & S. 770; Brackley v. Midland Railway (1916), 85 L.J.,
K.B. 1596, and Owen v. De Winton (1894), 58 J.P. 833. As
to the facts in the case at Bar the evidence on the point is
scanty. A subdivision plan of an area including defendant’s
lands was filed shewing the highway in question in this action.
The plan has endorsed thereon a certificate of the registrar of
titles certifying that it was deposited by John G. Farmer on
behalf of the District of North Vancouver on the 31st of
January, 1917. This together with an endorsement of the
approval of the plan by the Council of said District is taken as
proof that the highway so provided for in the subdivision was
accepted by the municipality. Such an acceptance is necessary
to bring it within the principles of the cases cited. These
authorities held that as the Municipality might either accept or
reject, it must if it accepts take the road subject to the risk of the
existing state of things and it is said this dead tree trunk was
one of the risks. The road was dedicated eight or nine years
before the accident and one would expect evidence to shew that
before that time the tree was in the dangerous condition existing
at the time of the fall. There is no such evidence in the book.
By section 111 of the Land Registry Act (chapter 127,
R.S.B.C. 1924), the deposit of the subdivision plan shewing
roads is deemed to be a dedication thereof by the owner to the
public. However, as I view it the authorities quoted do not
assist the defendant. In Fisher v. Prowse, where the defendant
occupied a house adjoining the street with a cellar underneath,
the mouth of which opened into the footway of the street by a
trap-door, the plaintiff walking along the footway stumbled
over the flap which closed the trap-door. It was held he could
not recover damages because from the evidence the jury ought
to find that the cellar flap existed as long as the street (in fact
it existed as far back as living memory went) and that therefore
the dedication to the public of the roadway was with the cellar
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flap on it. As pointed out it was not in the case at Bar shewn MORRISON, J.

that the tree trunk existed as a dead trunk as long as the high-
way. That was left to inference. Had the flap been put down
for the first time after the highway was dedicated it would have
been a nuisance and those who maintained it would be liable
for damages. “On the other hand,” to quote Blackburn, J., at
p. 777:

“We must take it to have appeared that the flap continued in its original
condition, and that the defendant had not altered it or suffered it to get
out of repair, so as to increase the danger and obstruction beyond what
always must have existed since it was there.”

In the case at Bar the defendant “suffered” the trunk to
remain in a condition differing from its original state. I do
not think it can be said that the dedication of this highway was
with this dead tree trunk on or near it. It was too remote from
the highway and did not offer an obstruction thereto in the sense
considered in these cases. It was not within the express or
implied contemplation of the parties to give or take the road
subject to this menace. In Cooper v. Walker certain stone steps
encroaching on the street caused the mischief. The street was
taken by the public subject to the long-existing rights of the
occupiers of houses adjoining it to have steps standing in the
highway leading to the outer doors. It would be otherwise if
the steps were placed there after dedication and could be
regarded as a nuisance. It is clear too from the judgment that
if an obstruction existing before dedication was in its inception
unlawful other results would follow. If, therefore, this dead
tree trunk was unlawfully suffered to remain after decay as a
menace before dedication, could it by the magic of dedication
become lawful? 1 am not overlooking Reed v. Smith, supra,
which would appear to decide that, aside from the question of a
highway, there would be no liability if the trunk fell on adjoin-
ing land, or I take it if it fell on the owner’s land causing
damage to another. I think I am entitled, however, to confine
that decision to the exact point determined without following
inferences which may not be justified. The question of possible
breach of duty towards the users of a highway were not in issue
in that case. In Cooper v. Walker, it is stated that “the use of
the soil as a way is offered by the owner to the public under
given conditions and subject to certain reservations, and the
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MORRISON, J. pyblic accept the use under such circumstances” (p. 779). That

1928 1s understandable where existing obstructions on the way are in
question. Not so here. The dead trunk was 50 or 60 feet away.

Dec. 3.
The principle of all these decisions is that where the owner
CESI?;&F grants a highway under given conditions well understood by
——  the grantor and grantee the former should not be required to
1929

make further concessions or alter the existing state of things
March 5. to his own disadvantage. It is a question of the application of
parrenson DS Principle to the facts and it would be carrying it too far to
. apply it to the facts of this case. As pointed out in the two
C%ﬁgﬁ;ﬁ cases considered, flap doors opening on to vaults and cellars are
Dorrar Co. found in large numbers, also footways on country roads and
steps leading to houses built up to the street line. They were
so numerous that I think the principle of “contemplation of the
parties” was or might be invoked. The considerations I have
outlined are equally applicable to the decisions in Brackley v.
sacponarp, Midland Railway and Owen v. De Winton, supra.
-4 There is a decision of the Supreme Court of Canada (Brown
v. Town of Edmonton (1894), 23 S.C.R. 308—the report is too
brief to be of much assistance) by which it would appear that
where the obstruction interfering with the use of the highway
was a log house the Court held “that the right of the public to
the free and unobstructed use of a street could not be taken away
by the existence of an obstruction when the street was
dedicated.”
T would allow the appeal as against the defendant.

Appeal dismissed, McPhillips and Macdonald,
JJ.A. dissenting.

Solicitors for plaintiff: Hamilton Read & Paterson.

Solicitors for defendant Board of School Trustees: Grant &
MeDougall.

Solicitors for defendant Canadian Robert Dollar Company:
Bourne & DesBrisay.
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MILLER v. WOLLASTON.

Solicitor—Costs—Charge on property recovered or preserved—Bankruptey
—Preference—R.8.C. 1927, Cap. 11—R.8.B.C. 1924, Cap. 136, Sec. 104.

The applicant, a solicitor, under instructions, defended five actions for
the Victoria Mines, Limited: (1) To recover $5,000 commission owing
by the Company; (2) to recover $1,400 for professional services as a
mining engineer; (3) a mechanic’s lien action for work done in the
mines, $702.50 claimed; (4) to recover $1,000 and interest on a pro-
missory note; and (5) to recover $46.45 for goods sold. The amount
recovered in each case was substantially less than the amount claimed.
The solicitor’s bills of costs, when delivered, were passed and accepted
at a meeting of the directors and shortly after the Company went into
bankruptey. The solicitor filed his eclaim with the trustee in bank-
ruptey for $1,722.60, claiming $225 thereof as an ordinary creditor and
$1,497.60 as a secured creditor. The trustee rejected the latter claim on
the ground that it was not a preference claim and that the bills should be
taxed by the registrar before being filed. On an application for direc-
tions to a judge in bankruptey it was held: (1) That the accounts
should be taxed; (2) that the solicitor had a charge or lien upon and
a right to payment out of the property of the company under section
104 of the Legal Professions Act; (3) that the solicitor’s claim did
not constitute a preference under the Bankruptcy Act.

Held, on appeal, reversing the decision of Morrison, J. in part, that all
the cases defended by the solicitor, with the exception of the mechanic’s
lien action, were personal actions and not actions in rem and they do
not come within the words ‘“‘property recovered or preserved” in sec-
tion 104 of the Legal Professions Act, but in the mechanic’s lien action
the property upon which the lien attached was relieved to the extent
of $52.50 and for that amount (or so much thereof as shall be taxed)
the solicitor is entitled to rank as a preferred creditor.

‘APPEAL by applieant from the order of Morrisox, J. of the
1st of November, 1928, on a motion before him as a judge in
bankruptey for an order that the decision of Percy Wollaston,
trustee in Bankruptey of the Victoria Mines, Limited, refusing
to accept his claim for $1,497.60 as a preferred claim against
said company be rescinded or modified and for directions in

respect to the following:

“{a) Whether the accounts of the said Thomas Munroe Miller should be
taxed by the registrar.

“(b) Whether section 104 of the Legal Professions Act gives the said
Thomas Munroe Miller a charge or lien upon and against and a right to
payment out of the property of the company.

10
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“(c¢) Does the claim of the said Thomas Munroe Miller constitute a
preference under the Bankruptcy Act, chapter 11, Revised Statutes of
Canada, 192777

The applicant, a solicitor, was employed by the Victoria
Mines, Limited, to defend the following causes:

“(a) Wollaston (trustee for Ross, Johnson, Ltd.) v. Victoria Mines,
Limited, N.P.L. A Supreme Court action, wherein the sum of five thousand
($5,000) dollars was claimed as commission alleged to be owing by the
company to Ross, Johnson, Limited. Commission was allowed the plaintiff
in the said action in the sum of $373.50.

“(b) Gaul v. Victoria Mines, Limited, N.P.L. A Supreme Court action
commenced in Vancouver, claiming the sum of fourteen hundred ($1,400)
dollars against the company for professional services as a mining engineer.
After many negotiations, settlement resulted in acceptance by Gaul of $350
in full settlement.

“(c) Herman v. Victoria Mines, Limited, N.P.L. This is a mechanic’s
lien action for work done at the mines, in which $702.50 costs were
claimed. The action was defended and settlement was finally arranged on
the basis of $650.

“(d) Haynes v. Victoria Mines, Limited, N.P.L. This was a claim
against the company for $1,000 and interest on a promissory note, upon
action brought in the Supreme Court.

“(e) Diggon v. Victoria Mines, Limited, N.P.L. This was an action for
$46.45, goods sold, and was defended.”

At a meeting of the directors of the Victoria Mines, Limited,
held prior to bankruptey, the applicant’s accounts amounting to
$1,722.60 were passed and accepted. On the company going
into bankruptey the applicant filed his claim for $1,722.60
claiming $225 as an ordinary creditor and $1,497.60 as a secured
creditor. The latter claim was rejected by the trustee on the
grounds that it was not a secured claim and that the accounts
should be taxed before being filed with the trustee. The par-
ticulars of the secured claims are as follow:

“(a) Wollaston v. The Company. Account rendered $955.30. The claim
was for $5,000. The amount allowed on trial was $373.50, preserving to
the company the sum of $4,626.50 and proportionate costs.

“(b)} Gaul v. The Company. Account rendered $312.10. Account ren-
dered for additional disbursements $103.40. The amount claimed in the
writ was $1,400, the amount of the settlement was $350, the sum of $1,050
and costs being preserved to the company.

“{ey Herman v. Victoria Mines, Ltd., N.P.L. Account rendered $97.85.
This is a mechanic’s lien for $702.50 and costs, settlement was finally
arranged at $650 and the company was saved $52.50 (about $100 costs) and
the claims valued at $7,500, were preserved to the company.

“(d) Haynes v. Victoria Mines, I.4d. N.P.L. Account rendered $18.45.
Judgment was avoided and costs of at least $75 saved the company.
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“(e) Diggon v. Victoria Mines, Ltd. N.P.L. Account rendered $10.60
and further costs saved the company.”

The solicitor claims that property has been preserved to the
company in each case to a greater amount than the costs and
he is entitled to preference. The learned judge answered the
first two questions in the affirmative and the third in the
negative.

The appeal was argued at Victoria on the 23rd of January,
1929, before Macpoxarp, C.J.A., Marriv, Garrieer, Mc-
Parrrirs and Macponarp, JJ.A.

O’Halloran, for appellant: The learned judge below held
that we had a lien but he says we did not have a preference. Our
submission is that having a lien we have a preference. On
preserving the estate we have a preference to that extent: see
Phillsps and Scarth v. London Guarantee & Accident Co., Ltd.
(1927), 2 WW.R. 570; In re Meter Cabs, Lim. (1911), 81
L.J., Ch. 82; Scholfield v. Lockwood (1868), 38 L.J., Ch. 232;
Bulley v. Bulley (1878), 47 L.J., Ch. 841. That the lien
should attach to the general assets of the company see Pelsall
Coal and Iron Co. v. London and North-Western Ry. Co. (No.
3) (1892), 8 Ry. & Can. Tr. Cas. 146; Re John Clayton
Limated (1905), 92 L.T. 228; Fozon v. Gascoigne (1874), 9
Chy. App. 654; Charlton v. Charlton (1883), 52 L.J., Ch. 971.

F. C. Elliott, for respondent: He is not entitled to preference
under the Act: see In re Morton’s Ltd. (1923), 3 C.B.R. 621;
In re Motherwell (1921), 1 C.B.R. 497. As to particular
property on which there may be a lien see Halsburys Laws of
England, Vol. 26, p. 840, sec. 1842; Mackenzie v. Mackintosh
(1891), 64 L.T. 706.

O’Halloran, replied.
Cur. adv. vult.

5th March, 1929.
Macponarp, C.J.A.: I concur in the judgment of Mr.
Justice GALLIHER.

Magrin, J.A.: This appeal depends upon the construction
to be placed upon section 104 of the Legal Professions Act, Cap.
136, R.S.B.C. 1924, as follows:

“In every case in which a solicitor is employed to prosecute or defend
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COURT OF any cause or matter in any Court of justice, the solicitor shall be deemed
APPEAL  {o have a charge upon and against and a right to payment out of the
- property which is recovered or preserved therein through his services for
the proper costs, charges, and expenses of or in reference to the cause or
March 5. matter (including counsel fees, whether the solicitor also acted as counsel
or not); and it shall be lawful for the Court before whom the cause or
MILLER  matter has been heard or is pending, or any Judge of that Court, to make
WOLLZSTON such orders for the taxation of and for the raising and payment of the
costs, charges, and expenses out of the property as to the Court or judge
may appear just and proper; and all acts done and conveyances made to
defeat, or which operate or tend to defeat, such charge or right shall,
unless made to a bona fide purchdser for value without notice, be deemed
to be absolutely void and of no effect as against such charge or right: Pro-
vided that no proceeding for the purpose of realizing or enforcing any
charge or right arising under this section shall be had or taken until after
application has been made to a Court or judge for directions as to the

realization thereof.”

The intention of the Legislature is clearly to give the solicitor
a charge upon, and a right to payment “out or the property
which is recovered or preserved through his services,” 1.6., 4
charge in respect of a particular class of his client’s property
and not his property in general. It is, as the cases shew, often
far from easy to give due application to the expression “recov-
ered or preserved” in widely different circumstances, but in
ordinary matters of business it is obvious, to me at least, that
even the most literal construction possible could not extend to
them, because if it did then the statute must be construed as
though it had a general application which is clearly not the case.
To me it conveys the idea of salvage of some piece of property
which is capable of special treatment as appears by the
expression:

“And it shall be lawful . . . to make such orders for the taxation

of and for the raising and payment of the costs, charges, and expenses out
of the property as to the Court or judge may appear just and proper.”

1929

MARTIN,
JA.

This view is supported by, e.g., the observations of Lords
Justices Mellish and James in Foxon v. Gascoigne (1874), 9
Chy. App. 654, 661-2:

“A charge can only be made upon the property itself which is recovered
or preserved, and it cannot be made if the suit relates only to some incident
to the property. You cannot, as it appears to me, because some benefit has
been acquired to the property, on that account make a charge upon the
whole property. It seems to me impossible to make a charge upon an ease-
ment. . . . . If the plaintiff succeeds, his property may be benefited
by having a right of way attached to it, and if the defendant succeeds, the
defendant’s property may be benefited by its being established that it is not
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subject to any such right of way over it. Still it appears to me that it
cannot be properly said that the property is either recovered or preserved,
because, in my opinion, ‘preserved’ means preserved from the claim of
property which is made by the other side.”

And Jessel, M.R. said, p. 657:

“Now, what does that expression ‘actual recovery or preservation’ mean?
Generally, I apprehend, it means that where the plaintiff claims property,
and establishes a right to the ownership of the property in some shape or
other, there the property has been recovered; that where a defendant’s
right to the ownership of property is disputed, and that right has been
vindicated by the proceedings, there the property has been preserved. There
is another case in which property may be preserved at the instance of a
plaintiff, that is, where it is not properly taken care of but liable to
destruction or attack by third persons. Then I can understand that a
process which may not be called recovery may be preservation. But all the
cases, as T understand them, shew, in accordance with what seems to me to
be the good sense of the thing, and the plain meaning of the Act of Parlia-
ment, that recovery and preservation are correlative terms, and that they
both relate to the ownership of the property.”

The corresponding English Act, section 28 of the Attorneys
and Solicitors Act, 1860, Cap. 127, is, in present essentials, the
same as our section 104, except that our charge is absolute and
not discretionary.

The principle of salvage as the key to construction is stressed
by Vice-Chancellor Bacon in Bulley v. Bulley (1878), 8 Ch. D.

79; 47 L.J., Ch. 841, and relied upon by North, J. in Charl-
ton v. Charlton (1883), 52 L.J., Ch. 971, where several cases
are considered and the scope of the section further defined. The
Vice-Chancellor said, pp. 484-5:

“l do not know any more liberal or more just way of construing it than

by considering what the words of the statute are, and bearing in mind what
the policy of the law is. The law of salvage is well enough known, depend-
ing upon plain principles, not the subject of any particular statute (except
the Shipping Acts), nor depending upon any statutory enactment.
The law is, if you save a sinking ship, you shall be paid what is just out
of the value of that ship. That I take to be the principle of the Solicitors
Act referred to, for the words are distinet and clear, and carry into effect
plainly that principle. . . . The words of the statute appear to me to
be beyond doubt, and the only question I have to ask myself is, what is the
property that has been preserved? It is quite indifferent who was the
owner of it; if the property has been preserved, the solicitor is entitled,
according to the words of the statute, to a charge upon it for his costs.”

And at p. 487, he says:

“The solicitor can exercise his right—whether it is the partial or the
entire property is indifferent—the right which a salvor would have to be
indemnified for his costs in saving the ship.”
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The appeal from the Vice-Chancellor was declared by Jessel,
M.R. to be “entirely unfounded.” In Greer v. Young (1883),
52 L.J., Ch. 915 the Court of Appeal again substantially
approved Vice-Chancellor Bacon’s views, Brett, M.R. saying,
p. 918:

“I take the view of the theory of the Act which was enunciated by Vice-
Chancellor Bacon in the cases cited of Bulley v. Bulley [(1878)1, 47 L.J.,
Ch. 841; 8 Ch. D. 479, 488. I do not accept the idea of salvage as being
an accurate analogy in all respects; but I agree that the fundamental
theory of the section is the idea that what has been recovered by the action
of the solicitor is to be treated as if it were salvage—I do not say marine
salvage—and to be paid for on the theory that a salvage service has been
rendered.”

Bowen, L.J. said, p. 921:

“lt is a salvage section. The solicitor employed lawfully in an action is
a salvor who has recovered or preserved something in the hour of danger
by his work and labour, and he is entitled to a reward; into whatever
hands the property may fall, it is charged with the salvage.”

The cases also of In re Humphreys (1898), 1 Q.B. 520
(confining the statute to civil proceedings); [In re Turner
(1907), 2 Ch. 126, 539; In re Cockrell’'s Estate (1911), 2 Ch.
318; (1912), 1 Ch. 23; Catlow v. Catlow (1877), 2 C.P.D.
362; In re White (1885), 17 L.R. Ir. 223; and Pinkerton v.
Baston (1873), 42 L.J., Ch. 878, merit perusal in this con-
nexion, and many others to similar effect that T have consulted
with the result that after applving the prineciples they lay down
I am unable upon the agreed statement of facts in the appeal
book (by which we are restricted) to discover any sound ground
for interfering with the view taken by the learned judge below
on the five proceedings in question except on the third one, s.e.,
the case of the action of Herman v. Victoria Mines, Lid., to
establish a mechanic’s lien against the company’s mineral claims,
that proceeding does, T think, come within the salvage prineiple
above recited of property “preserved” and therefore the statu-
tory charge attaches to those claims. The four other cases are
all in one similar group and simply come, as I view them, within
the general class of ordinary business transactions at large,
being claims for goods bought and sold, for money due on a
promissory note, for services of a mining engineer, and for a
commission, which, in the absence of any facts before us to
change their obvious complexion, do not apparently present any
element of salvage in the proper sense of that word.
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I would therefore allow the appeal to the extent above indi-
cated, the appellant to have the general costs of the appeal and
proceedings below on the issue on which he is successful.

Garriaer, J.A.: With the exception of (c) Herman v.
Victoria Mines, Lid., a mechani¢’s lien action, I do not think
that any of the other claims for which plaintiff is asking to be
considered a secured or preferred creditor under the Bankruptey
Act, can be so treated. In the first place; I am of the opinion
that the plaintiff (solicitor) does not come within section 104
of the Legal Professions Act of British Columbia. The claims
(a), (b), (d) and (e) in the statement of facts are for costs
due the solicitor in defending actions brought by different
parties for amounts claimed to be due them by the company, for
certain services, for goods sold, and upon a promissory note.
These are all personal actions and not actions in rem and do
not as I view it, come within the words “property recovered or
preserved” in section 104. Neither do they come within Pelsall
Coal and Iron Co. v. London and North-Western Ry. Co. (No.
3) (1892), 8 Ry. & Can. Tr. Cas. 146.

In that case the London and North-Western had been given
a lien upon the wagons of the coal company with power to sell
for payment of arrears of haulage due the railway company,
and in an action brought by the coal company against the rail-
way company for over-charges for haulage, a settlement was
arrived at by which the railway company’s bill was reduced by
a very considerable amount and the lien on the wagons of the
coal company relieved to that extent and subsequently on the
coal company going into liquidation the wagons came into the
hands of the liquidator with the lien thereon lessened, thereby
enhancing the value of the assets to that extent.

Wills, J. held the solicitor entitled to a lien under the circum-

stances, saying that:
“The services of the solicitors in such a case, . . . are in the nature
of salvage, and do not depend upon contract.”

Nor are any of the other cases cited to us and which T have
read, an authority in the facts of this case.

The mechanic’s lien action is different for there the property
upon which the lien attached was relieved to the extent of
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$52.50, and for that amount or so much thereof as shall be
taxed in that proceeding, I would hold the solicitor is entitled
to rank as a preferred creditor.

The learned judge below refused the applicant’s motion in
toto, and to the extent mentioned above I would allow the appeal.

Mr. O’Halloran withdrew his objection to the solicitor’s bill
of costs being taxed so there is really taxation by consent and I
would so order.

As to the amount when taxed, with the exception of the
amount above referred to, the solicitor should rank as an ordi-
nary creditor.

The appellant having succeeded in part he is entitled to the
general costs of the appeal proceedings and below, on the issue
on which he is suecessful.

McParues, JLA.: T am in agreement with the reasons
for the judgment of my brother MarrIN.

Macpoxarp, J.A.: T concur for the reasons given by Mr.
Justice GALLIHER.
Appeal allowed in part.

Solicitors for appellant: O’Halloran & Harvey.
Solicitors for rvespondent: Courtrney & Elliott.
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D’ORIO v. LEIGH & CUTHBERTSON LIMITED.

Criminal low—Gaming—=Gambling machine—What constitutes—Game of
skill—Criminal Code, Secs. 226 and 236, Subsecs. (b), (d) and (e).

The plaintiff, an expert checker player, who designed and patented the
Advertoshare Problem Checker Board, sold a number of boards to the
defendants. The board has on its upper right cover the face of a
checker board, the checker squares being numbered consecutively. On
the left upper corner are ten names (Venus, Curve, Blind, ete., each
representing a checker problem) with the numbers of the squares fol-
lowing the names of the problems in each case on which the black and
white checkers are to be placed to constitute the problem. Across the
bottom of the board are 1,000 punch holes covered with seals. Each
punch-hole contains the name of one of the problems. A certain sum
is paid by a customer for each punch and upon drawing a name, and
solving the problem it represents, he receives a prize. The defendant
refused to pay for the boards on the ground that they were devices for
playing at a game of chance or a mixed game of chance and skill and
their use would be a violation of sections 226 and 236 of the Criminal
Code. In an action to recover the cost of the boards it was held that
the problems to be played were games of skill only and the use of the
boards did not constitute a violation of the Criminal Code.

Held, on appeal, affirming the decision of Erris, Co. J. that the only
element of chance alleged was involved in selecting the game to be
played which was done by the player punching a board, but the result
of the draw did not affect the character of the game as all the prob-
lems were capable of solution by the player provided he had sufficient
skill.

APPEAL by defendant from the decision of Erwris, Co. J. of
the 19th of December, 1928, in an action to recover $114.38,
the purchase price of 39 Advertoshare Problem Checker Boards.
The board was designed and patented in the United States and
Canada by Julius D’Orio, a nationally known checker player
and author of a treatise on the game. The board is an adver-
tising medium when used and is contemplated to stimulate and
increase sales of goods. The merchant who has them arranges
to award prizes for correct solutions of the checker problems
which accompany the board and are selected by the customer.
The board has on its right upper corner the face of a checker
board with the checker squares numbered and in the opposite
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upper corner are ten names (Venus, Curve, Blind, ete., each
representing a checker problem, being an ending of a game)
with the numbers shewing the position of the checkers in each
problem, according to the numbers on the squares in the opposite
corner. Across the bottom of the board are 1,000 punch-holes
(more or less the size of the boards varying) covered with seals
within each of which is the name of one of the ten problems
that are equally divided in the holes. A customer pays so much
per punch and if he solves the problem he draws, he receives
a prize. The defence was raised that the board was used for
gaming purposes, for playing at a game of chance or playing at
a mixed game of chance and skill contrary to the provisions of
sections 226 and 236 of the Criminal Code.

Maatland, K.C., for plaintiff.
Hunter, for defendant.

19th December, 1928.

Evrwrs, Co. J.: The plaintiff is the patentee both in Canada
and the United States of a device known as Advertoshare Prob-
lem Checker-Board, the Canadian patent being No. 275,886.
The plaintiff sold and delivered to the defendant, a manufac-
turer of chocolates in the City of Vancouver, 39 of these boards
which were to be used by the defendant in the City of Vancou-
ver. The cost of the checker-boards amounted to $114.36 which
the defendant refused to pay after delivery on the ground, as
alleged in the defence, that they were devices to be used for
gaming purposes contrary to the Criminal Code, viz., sections
296 and 236. The parts of those sections material to this
action are:

“226. A common gaming house is

“{a) a house, room or place kept by any person for gain, to which per-
sons resort to for the purpose of playing at any game of chance, or at any
mixed game of chance and skill; or

“(b) a house, room or place kept or used for playing therein at any
game of chance, or any mixed game of chance and skill 2

“236. Every one is guilty of an indictable offence and liable to two
years’ imprisonment and to a fine not exceeding two thousand dollars who—

“(d) disposes of any goods, wares or merchandise by any game or mode
of chance or mixed chance and skill in which the contestant or competitor

pays money or other valuable consideration; or
“{e) induces any person to stake or hazard any money or other valuable
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property or thing on the result of any dice game, shell game, punch board,
coin table or on the operation of any wheel of fortune.”

Defendant Company, after ordering the checker-boards had
honest misgivings as to the legality of operating them, obtained
the opinion of their lawyers on this point, were advised their
operations would be in contravention of the Criminal Code and
consequently wrote the plaintiff refusing to carry out their
contract.

The contention of the plaintiff is that the checker-board is an
advertising medium and would introduce and stimulate the sale
of the defendant’s chocolates and that the game played on the
checker-board is one of skill and does not violate the criminal
law. Action was then brought to determine the validity of the
contract.

There is no dispute of facts between the parties and the only
question to determine is whether the transaction is illegal in
which case the considerations fail. The device sold is in form
a regular standard checker-board, the squares of which are
numbered. On the board ten problems, any of which the player
or customer is to solve or play, are named. After each name is
the colour of the checkers, 7.e., black and white and after the
color are the numbers upon which the checkers are to be played.
There are also a number of holes on the board covered with a
thin seal in which hole there is a small slip of paper containing
the name of one of the problems, referred to above, the customer
or player is to play or solve. There are no blanks in any of the
holes and the player is therefore bound to draw the name of one
of the problems designated on the board. The customer pays
10 cents, punctures the seal over one of the holes, withdraws the
piece of paper, ascertains the name of the problem he is to play
and then proceeds to attempt to solve the problem and win the
game. IHe places the checkers upon the checker-board and, in
beginning to play, moves a black coloured checker first and is to
play the black checkers to win. If he wins he gets a prize.
Every problem is capable of solution by the exercise of skill in
applying the principles of the game of checkers. It is alleged
by the plaintiff, and the only evidence given bears this contention
out, that the problems are real problems, that the customer or
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player plays both the black and white checkers and that the
black shall win by the exercise of skill.

The only element of chance, as disclosed by the evidence, is
in punching the holes in the first place to obtain the name of the
problem to be played. It does not appear that there is any
material benefit to the customer or player in drawing one prob-
lem rather than another as the same prizes are offered for all
problems played. Onece it is settled which problem is to be
played it is alleged skill or science is required to obtain the
desired end. It is apparent that the method of determining
the problem to be played is adopted for the purpose of prevent-
ing an expert customer or player from voluntarily choosing a
problem to play in which he is or has become proficient and that
the method adopted in choosing by chance the problem to be
played is for the purpose of eliminating this possibility. After
the problem to be played is determined by the method above
stated it appears that skill, if it is not entirely necessary to win
the game, predominates and the element of chance, if not neg-
ligible, is a no greater factor than it is in any game of skill such
as bridge. TIs then the device a violation of the Criminal Code ?
Is it a game of chance or of skill or a game of mixed chance and
skill? T cannot conclude that the element of chance which
clearly exists in deciding which problem shall be played has any
real connection with the problem itself as and when played. The
evidence discloses that skill must be used in working out the
problem. The device cannot be such a game as is contemplated
in the Criminal Code.

Counsel for the defence contends that the device is nothing
more or less than a punch-board, that in the hands of an expert
checker-player skill might solve the problem but in the hands of
a non-expert player it is simply chance. The only case cited as
actually bearing on the device was D’Orio v. Startup Candy
Company, 266 Pac. 1037. This case was decided by the
Supreme Court of Utah, and holds that the device is not a viola-
tion of its laws relating to the game of chance which are very
similar to the sections of our Criminal Code.

The deduction to be drawn from the evidence as given at the
trial is that any of the problems or games can be won providing
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the player has sufficient skill of the game of checkers to move ELLIS, Co.J.

his checkers skilfully. It must, therefore, be such a game of
skill as was not contemplated by the framers of the Criminal
Code.

The case of Rex v. Geffler (1923), 32 B.C. 423 was
cited by counsel for the plaintiff. That case is a judgment
of this Court and the learned trial judge held that there
was no evidence to warrant him in finding that the element of
chance was present in the shooting of the revolver at the mark
when in the hands of an expert. It was substantially target
shooting which is not “a mixed game of chance and skill.” I
must, therefore, hold that the evidence in this case discloses
that the problem to be played was one of skill and not a viola-
tion of the Criminal Code.

There will be judgment for the plaintiff for $114.36 and
costs.

From this decision the defendant appealed. The appeal was
arguned at Vietoria on the 10th of January, 1929, before
Macponarp, C.J.A., Marriy, Garrrumer, McPuiriies and
MacporxaLp, JJ.A. '

Hunter, for appellant: Our submission is that this board is
a gambling device and contrary to the Code, and being gambling
material they cannot recover. We rely on section 236 (d) of
the Criminal Code. The device is also in contravention of sec-
tion 236 (e). As to subsection (b) of the same section of the
Code see Rex v. Long (1928), 23 Alta. L.R. 506; 50 Can. C.C.
169; Rex v. Pilon (1920), 32 Can. C.C. 342.

Mazitland, K.C., for respondent: The player must have skill
in checkers. There are ten problems varying very little as far
as difficulty in solving them is concerned. The only element of
chance is in selecting the game to be played by punching the
board, but this amounts to nothing as all the problems require
substantially an equal amount of skill to solve them. It is
entirely a question of skill: see Rex v. Geffler (1923), 32 B.C.
423. There is a case in the State of Utah, the plaintiff here
being the plaintiff in that case—D’Orio v. Startup Candy Com-
pany, 266 Pac. 1037. The facts are precisely similar to this
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case and it was unanimously held by the Supreme Court of that
State (composed of five judges) that it was a game of skill. The
reasons given apply under our statute.
Huniter, replied.
Cur. adv. vult.

5th March, 1929.

Macpvonarp, C.J.A.: The game in question was the well-
known game of checkers. The only element of chance alleged
was that involved in selecting the game to be played, which was
done by the player or customer punching a board, the result of
which would fix the game to be played. There were a number
of games in the frame, all of them were capable of solution by
the player provided he had sufficient skill. It therefore mat-
tered not to the character of the game what the result of the
draw was.

I agree with the learned County Court judge in the result.

The appeal should be dismissed.

Maxrix, J.A.: This appeal should, in my opinion, be dis-
missed for the reasons given by the learned judge below.

Garriumer, J.A.: T would dismiss the appeal. I think the
learned judge below was right in his conclusions and his reasons
therefor.

The game is one of skill or one in which skill largely pre-
dominates, and into which the element of chance entering is
negligible. The Supreme Court of the State of Utah recently
dealt with the matter in the case of D’'Orio v. Startup Candy
Company, 266 Pac. 1037 in an action where the defence set up
was illegal consideration in view of the statutes of that State
governing games of chance or gift enterprise. The Court, com-
posed of Thurman, C.J., Cherry, Straup, Hansen and Gideon,
JJ.A. was unanimous in holding that it was a game of skill
and the reasons given are, in my opinion, applicable under our
statute.

McPurmries, J.A.: In my opinion the learned trial judge
arrived at the proper conclusion. The evidence does not disclose
that the article—the price of which was sued for in the action—
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is one to be used in a game of chance or mixed game of chance FLLIS, Co.J.
and skill, contravening section 226 of the Criminal Code  jgoq
(R.S.C. 1927, Cap. 36). It follows that the defence to the

Deec. 13.

action-——that there could be no recovery because the considera-
s . . NN : COURT OF
tion for the agreement of purchase was in its nature illegal and “P77 "

that the Court would not enforce the agreement of purchase—
wholly fails. 1929

I may say that I am in entire accord with the judgment of Marchs.
Chief Justice Thurman of the Supreme Court of the State of gy
Utah in the case of D’Orio v. Startup Candy Company. 266 Lers &
Pac. 1037, a decision in which four of the learned Chief Justice’s Curnsrrr-
colleagues concurred, viz., Cherry, Hansen, Straup and Gideon, SO¥ LT
JJ.A., that case being in all respects similar to the present case.

I adopt the learned Chief Justice’s reasons for judgment and ycpmirires,
apply them to the facts of this case under appeal in this Court, 74
being in pari materia. I would therefore dismiss the appeal.

Macpowarp, J.A.: I agree with the reasons of the learned
ivial Judge and the conclusions he reached, and would dismiss
the appeal.

MACDONALD,
J.A.

Appeal dismissed.

Solicitors for appellant: Hunter & Owen.,
Solicitors for respondent: Maitland & Maitland.



160

MCDONALD,J.
(In Chambers)

1929
May 2.

SINGER
v.
(GARRETT

Statement

Judgment

BRITISH COLUMBIA REPORTS. [Vor.

SINGER v. GARRETT.

Practice—Agreement for sale of land—Foreclosure—~Period of redemption.

In an action for foreclosure under an agreement of sale there is no hard
and fast rule as to the time to be given the purchaser in which to
make good his default, but each individual case must be dealt with on
its own merits, having regard particularly to the question of whether
or not the vendor is secured, and whether there is any probability of
the purchaser being able to pay.

MOTION for an order nisi in an action to foreclose an agree-
ment of sale. Ieard by McDoxarp, J. in Chambers at Van-
couver on the 23rd of April, 1929,

Dickie, for the motion.
J. A. McGeer, contra.

2nd May, 1929.

McDoxarp, J.: Motion for order nast (in an action to fore-
close an agreement of sale). Approximately one-half the pur-
chase price has been paid. It is contended that the practice was
laid down by my brother W. A, Macpoxarp in Davis v. Von
Alvensleben (1914), 20 B.C. 74 to the effect that in all such
cages the purchaser should be given three months in which to
make good his default. I have examined the judgment referred
to and have consulted with all my brother judges who are avail-
able and they all agree that it was not intended by the said judg-
ment to make any hard and fast rule to apply to all cases but
that each individual case must be dealt with on its own merits
having regard particularly to the question of whether or not the
vendor 1s secured and whether there is any probability of the
purchaser being able to pay.

Having these principles in mind, I fix the time in this case at
six months. Costs will be in the cause.

Order accordingly.
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ECCLES v. RUSSELL.  COURT oF

APPEAL

Costs—RSolicitor and client—Client in employ of police—Client arrested—
Undertaking by police department to pay costs if client innocent—Bill
of costs submitted to police and paid—Liability of client to further Mazrch 5.
costs—Evidence. —

1929

EccLEs

The plaintiff, who was a member of the Narcotic Squad of the Royal Cana-
dian Mounted Police, was arrested in August, 1923, with others of the
Force and charged with an infraction of The Opium and Nareotiec Drug
Act. On the advice of his superior officer, who stated that if he cleared
himself to the satisfaction of his superior officers the police department
would pay his costs, he consulted the defendant and retained his services
as counsel. The defendant appeared as counsel for the plaintiff on the
above charge, and subsequently on a charge of perjury, also before a
Royal Commission. 'The plaintiff cleared himself to the satisfaction of
his superior officers and on the defendant submitting his bills to the
police department at Ottawa they were taxed and paid. During the
proceedings the plaintiff advanced the defendant $450 for disburse-
ments and on the perjury charge he paid the defendant $2,000 to be
deposited as bail, but the bail was otherwise provided and the defend-
ant paid back $1,000, but retained the other $1,000, the defendant
claiming that the costs paid by the police department did not cover all
his costs. In an action for the return of the $1,450 it was held that
the plaintiff’s account should be accepted in preference to that of the
defendant who failed to take the precaution of having a written
retainer.

Held, on appeal, aflirming the decision of GREGORY, J., that the defendant
submitted his bill of costs against the plaintiff to the department of
justice, the plaintiff having been in the Government employ, and the
proper inference from the whole evidence is that his bill was paid on
the assumption that it was his whole bill against the plaintiff and that
its payment entirely relieved the plaintiff from any responsibility
for the costs of the proceedings therein set out.

.
RUSSELL

A&PPEAL by defendant from the decision of Grrcory, J. of
the 11th of October, 1928 (reported, 40 B.C. 396), in an action
for the return of $1,450 advanced by the plaintiff on account of
costs. In August, 1923, the plaintiff, with other members of
the Narcotic Squad of the Royal Canadian Mounted Police Statement
Force, was arrested and charged with an infraction of The
Opium and Narcotic Drug Act. The plaintiff, acting on the
advice of his superior officer, consulted the defendant and
retained his services as counsel on the understanding that if the
11
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plaintiff cleared himself of the charges against him to the satis-
faction of his superior officers, the police department would pay
the defendant for such services as he might render the plaintiff

" but if the plaintiff was unable to clear himself he would have

to pay the defendant for his services. During the proceedings
the plaintiff advanced the defendant $450 of his own for dis-
bursements and he made a further payment to the defendant of
$2,000 to be deposited as bail. Of this sum the defendant paid
back $1,000 but retained the other $1,000. The plaintiff cleared
himself to the satisfaction of his superior officers and the police
department paid the defendant the full amount of his bill for
services rendered. The defendant claimed that the costs paid by
the department did not cover all the services rendered by him-
self to the plaintiff and he was entitled to retain the amount
claimed to cover the additional costs.

The appeal was argued at Victoria on the 25th of January,
1929, before Macponarp, C.J.A., Magrtiv, GarLriagr and
McPuiroies, JJ.A.

Mayers, for appellant: There was a charge of perjury against
the plaintiff and Russell says the department’s undertaking to
pay his costs did not include the perjury charge. The learned
judge in deciding the case relied on Mac@ill & Grant v. Chin
Yow You (1914), 19 B.C. 241, but in that case there is a
denial of authority and it does not apply as authority to act is
admitted here: see Scribner v. Parcells (1890), 20 Ont. 554 at
p. 558.

J. A. Maclnnes, for respondent: There was no written
retainer and there is a flat contradiction between Russell and
Eccles. The $2,000 paid for bail was never used for that pur-
pose and cannot be retained for costs: see In re Cullen (1859),
27 Beav. 51. The bills shew all these services were rendered
for the three men: see Hall v. Laver (1842), 1 Hare 571 and
In re Clark (1851),1 De G. M. & G. 43.

Magyers, in reply, referred to Blyth v. Fladgate (1890), 60
L.J., Ch. 66.

Cur. adv. vult.

5th March, 1929.
Macpoxarp, C.J.A.: The learned trial judge appears to have



XLI.] BRITISH COLUMBIA REPORTS.

thought that he was bound by our decision in MacGill & Grant
v. Chin Yow You (1914), 19 B.C. 241, and while T think
that case does not go as far as he thought, yet I am driven to
the conclusion that he rightly dismissed the action, for the
reason that the defendant submitted his bill of costs against the
plaintiff to the department of justice at Ottawa, for payment,
the plaintiff having been in the employ of the Government,
and I infer from the whole evidence that his bill was paid on
the assumption that it was his whole bill against the plaintiff,
and that its payment entirely relieved the plaintiff from any
responsibility for the costs of the proceedings therein set out.
The appeal should be dismissed.

Marrin, J.A.: This appeal comes before us in what is, to
me, at least, an unsatisfactory state because the learned judge
below has, with respect, as submitted by counsel misconceived
and misapplied our decision on a solicitor’s retainer in MacG1ll
& Grant v. Chin Yow You (1914), 19 B.C. 241, and disposed
of the case on that mistaken basis. The learned judge said in

his reasons:

“In these circumstances and others not set out, I feel that I must, in
view of the unanimous decision of our own Court of Appeal in MacGill &
Urant v. Chin Yow You (1914), 19 B.C. 241, accept the plaintiff’s account
in preference to that of the defendant, who failed to take the precaution
of having a written retainer.”

Our decision, like all others, must be considered in the light
of the facts that it was founded on, and the only and simple
question in it was, did the defendant retain the solicitors to
defend a friend of his who had been charged with a criminal
offence ? and the whole matter depended on the mere conflicting
statements of the defendant and a member of the solicitors’
firm, without further evidence verbal or documentary. The
case at Bar is very different from such a case and there is much
to be considered beyond bare denials on clear-cut issues. More-
over, I have grave doubt about the application of the rule to
retainers to defend, as distinguished from retainers to bring
actions, because Lord Chancellor Eldon said in Wright v.
Castle (1817), 3 Mer. 12-13; 17 R.R. 3 at p. 4:

“It is also settled that, if the plaintiff denies, and the solicitor asserts,

authority to have been given, and there is nothing but assertion against
assertion, the Court will say that the solicitor ought to have secured him-
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self by having an authority in writing, and that, not having done so, he
must abide the consequences of his neglect. There must be a special
authority to institute, although a general authority is sufficient to enable
the solicitor to defend a suit. In this case the plaintiff has positively
sworn that he gave no authority whatever to file the bill, and this is met
by only a general assertion of his being authorized, on the part of the
solicitor.”

This point was not raised in MacGill’s case, nor was the
Wright case cited to us, but I draw attention to the point now
by way of precaution and for further consideration if necessary.
Tt is not really necessary to consider it herein because we have
considered this case in all its circumstances and aspects, and
after having done so my learned brothers have so strong an
opinion as to its disposition that I do not feel free enough from
doubt to oppose it, but nevertheless I feel it is unfortunate that
the matter was not properly dealt with below when the conflict
of evidence, with the witnesses before the Court, could have
been decided on its true appraisement. I have examined many
cases on the point, in addition to those cited in MacGill's case,
the most relevant of which are Wilson v. Wilson (1820), 1 J.
& W. 457; Owen v. Ord (1828), 3 Car. & P. 349; Martindale
v. Lawson (1838), C.P. Cooper 83; Lord v. Kellett (1833), 2
Myl. & K. 1 at p. 2; Atkinson v. Abbott (1855), 25 L.T. Jo.
314; Beam v. Wade (1885), 2 T.L.R. 157; Blyth v. Fladgate
(1891), 1 Ch. 337, 355, 359; and Re Gray (1869), 20 L.T.
730, in which last it is to be noted that Lord Romilly said,

p. 732:

“The extent of a retainer is not unfrequently discussed in taxation, but
the fact of a bill being filed in the absence of any retainer, I do not remem-
ber to have met with before.”

This supports the appellant’s counsel in that respect.
Garrraer, J.A.: T would dismiss the appeal.

McPuirties, J.A.: T am of the opinion that the learned
trial judge’s judgment should not be disturbed. The whole case
resolves itself into a question of fact and the essential fact has
been by the learned judge found in favour of the plaintiff, and
that is the Dominion Government having paid the costs of the
plaintiff, the plaintiff was and is entitled to a refund of the
moneys received by the defendant from the plaintiff and
retained by the defendant in respect of the self-same matter.
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In short terms the agreement was that the Dominion Govern- e o
ment paying the costs the plaintiff was put to there cannot be
any other costs for which the plaintiff can be held liable to pay 1929
the defendant. The condition upon which the retainer was Marchs.
made was wholly satisfied when the Dominion Government Eoorms
assumed and paid these costs, the defendant rendering his bill RUssmiL
im due course to the Dominion Government which was settled
and allowed at a certain figure and later on upon reconsideration
by the Government allowed at a figure in substantial increase of
the sum at first allowed, and in passing it may well be said that
the costs were finally allowed upon a very liberal basis. The MOPHILLIES,
case is one in which, in the interests of justice, it would be
highly inequitable to impose any liability upon the plaintiff and
certainly the defendant failed to establish his right to withhold
the money sued for and which the learned trial judge gave
judgment. I would dismiss the appeal.

Appeal dismissed.

Solicitors for appellant: J. A. Russell, Nicholson & Company.
Solicitor for respondent: G. L. MacInnes.
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REX v. BELL.

Criminal low—DBankruptcy—Removal and disposal of goods to defraud
creditors—*“Creditors,” meaning of—Evidence—Criminal Code, Sec.
17 (@) (d.).

B., who carried on a grocery business in two stores in Vancouver, incor-
porated in 1925 a company known as “Bell’s Grocery and Meat Market
Limited,” he taking 500 shares in consideration of transferring the
business in the two stores to the company, and his two daughters buy-
ing 350, the returns fo the registrar of joint-stock companies disclosing
this transaction. B. continued in control as manager of the business.
In August, 1928, not meeting its obligations, the creditors, after hold-
ing a meeting, took over the business and upon investigation laid a
charge against B. of unlawfully with intent to defraud his creditors,
concealing and disposing of certain moneys and cheques amounting to
between $4,000 and $5,000 contrary to section 417 (a) (ii.) of the
Criminal Code. He was convicted.

Held, on appeal, reversing the decision of Magistrate Shaw (MaRrTIN and
GaLLIHER, JJ.A. dissenting), that the Crown was obliged to prove that
the creditors who were alleged to have been defrauded were B.s credi-
tors but the evidence disclosed that the persons who claimed to have
been defrauded were not B.’s creditors but those of a joint-stock com-
pany, i.e., “Bell’s Grocery and Meat Market Limited” of which B. was
an officer and manager and there is therefore no warrant for the
prosecution.

The question of whose creditors had been defrauded, namely, those of B.’s
or of “Bell’s Grocery and Meat Market Limited” was the crucial point
in the case and the onus of proving this was on the Crown. The
Crown therefore had no right to call a witness in rebuttal of the
defendant’s evidence on this point. )

APPEAL by accused from his convietion by H. . Shaw,
Esquire, police magistrate, Vancouver, on the 14th of November,
1928, on a charge of unlawfully, with intent to defraud his credi-
tors, to whom he was indebted in a certain sum of money, did
remove, conceal or dispose of certain of his property to wit: a
certain sum of money and certain cheques payable to him
amounting in the aggregate to between $4,000 and $5,000 con-
trary to section 417 (a) (i) of the Criminal Code. The
accused carried on business in two stores on Commercial Drive
in Vancouver for some years in the trade name of “Royal
Grocery and Meat Market.” In December, 1925, he caused a
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joint-stock company to be incorporated under the name of
“Bell’s Grocery and Meat Market Limited,” he being allotted
500 shares in consideration of transferring his former business
to the Company, and his two daughters purchasing 350 shares,
returns filed with the registrar of joint-stock companies disclos-
ing this transaction ; further, the signs fixed to the said premises
being the company’s signs. In August, 1928, when some of the
creditors were unable to collect their accounts they had a meet-
ing when it was disclosed that Bell had about $5,000 in a
private account of his own that had been taken from moneys
received in the stores, and from which he refused to pay any of
the creditors. The accused was convicted and sentenced to one
year’s imprisonment.

The appeal was argued at Victoria on the 22nd of January,
1929, before Macpoxarp, C.J.A., Marriy, Garviuer, Mc-
Purrries and Macpoxarp, JJ.A.

A. M. Whiteside, for appellant: The business was carried on
in two stores under the name of “Bell’s Grocery and Meat
Market Limited.” It was a company, Bell owning a large por-
tion of the shares and the business being under his supervision.
When first pressed by creditors, Bell’s bookkeeper was away and
he carried the proceeds from sales around in his automobile
pending the bookkeeper’s return. He refused to pay any bills
until the bookkeeper returned and the creditors then had a
meeting when he offered to pay them $1,500. He had certain
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moneys in a bank which he claimed were his own. 1If there was 4 oument
* [=1

any fraudulent act at all, and we say there was not, then the
people defrauded were not his creditors but the creditors of the
company: see Rex v. Stone (No. 1) (1911), 17 Can. C.C. 249.
W. M. McKay, for the Crown: This was entirely Bell’s
business. The company was simply a company on paper and
did not function as a company at all. The fraudulent act of
taking the money from the business and hiding it from his
creditors was Bell’s act, and these men were his creditors.
Whiteside, in reply, referred to The Queen v. Hopkins
(1896), 1 Q.B. 652 and Rex v. Rash (1923), 41 Can. C.C. 215.

Cur. adv. vult.
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On the 5th of March, 1929, the judgment of the Court was
delivered by

Macpowarp, C.J.A.: The appellant was convicted in the
police Court and sentenced to one year’s imprisonment on the
charge of concealing and disposing of property with intent to
defraud creditors.

Their misconception of their public duty by Mr. Brown and
Mr. Halliwell, is shewn by the following taken from the

evidence of the latter:

“Finally after the creditors had been taking the matter up several times
and suggested he should be prosecuted, I got Mr. Bell up to the office and
told him we would have to prosecute him unless he made some arrange-
ment with the creditors or dug up this money. ‘Well,” he said, ‘I have not
got the money. You can go ahead and prosecute.” So I suggested he have
Mr. Whiteside, his solicitor at that time, come over—no, Mr. White, I
think it was. Ie ’phoned up Mr. Whiteside and Mr. Whiteside was not in,
and Mr. White came over; and Mr. Keill, of Russell, Hancoz & Anderson,
and we talked the situation over, and he would not dig up the money, and
we brought him to the police Court and laid the information; and just at
the foot of the stairs down here Mr. Bell admitted he had been telling me
a lie about where the money had gone to and he fold me a woman had the
money and he could not get it back.

“Was that in the presence of any person he told you that? In the
presence of Mr. Brown, of Kelly, Douglas & Company. Well I told him if
it was a question of blackmail, anything like that, we could probably put
it in the solicitor’s hands and get the money back, he said, no, he would
sooner go to gaol for ten years rather than tell me the name of the woman.

“And he told you this here? Yes, I told him ‘We did not want to lay the
information, we wanted our money, that is all there is to it. 1f you refuse
to come through with any information as to where the money was or who
got the money you will have to take the consequences’ Mr. Bell finally
came up to the police Court office and was arrested.”

The conduct of the appellant may not have been excusable,
but if the defence made in the police Court were a good one, he
was not guilty of the crime of which he has been convicted.
The defence was that the persons who claimed to have been
defrauded were not his creditors, but those of a joint-stock com-
pany, “Bell’s Grocery and Meat Market Limited” of which the
appellant was an officer and manager. If this were true there
was no warrant for the prosecution. Whatever other offence, if
any, the appellant may have been guilty of he was not guilty
of the one charged. The Crown was obliged to prove that the
creditors who are alleged to have been defrauded were his credi-
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tors. The appeal involves only questions of fact or mixed
questions of law and fact.

The appellant had, up to December, 1925, carried on business
in the trade name of “The Royal Grocery and Meat Market.”
In that year he caused the said joint-stock company to be incor-
porated. In consideration of the transfer of his former business
and assets he was allotted 500 shares in the company. His
daughters purchased for cash 350 shares. Returns afterwards
made to and filed with the registrar of joint-stock companies dis-
close this transaction, but if this were not strictly proved as
claimed, since certified copies only were put in, the evidence of
Hazel Christian Bell, one of the shareholders, proves the sub-
stance of what is contained in said returns. The sign affixed to
the premises was said to be the company’s sign, and although this
was not strictly proved, it was not disputed. The sales slips
used by the company, a sample of which is in the appeal book,
are in the name of the company. Actions in the Small Debts
Court as late as last year and only shortly before this trouble
arose, were brought in the name of the “limited” company. The
cheques relied upon by the prosecution were generally signed
Bell’s Grocery & Meat Market, without the word “Limited,”
but one to the Burns Company contained the word “Limited”;
another to one Gordon was signed “Bell’s Grocery & Meat Mar-
ket, William C. Bell, vice-president.” Most of the other cheques
were signed “Bell’s Grocery & Meat Market,” and underneath
“William C. Bell,” implying as I think it does, that the business
was not his own.

It is apparent to us that the appellant regarded the word
“Limited” as superfluous, a very common assumption amongst
laymen. The absence of the word “Limited” proves nothing;
its presence would not prove that the company was a joint-stock
company, nor would its absence prove the contrary. The only
evidence which could help the Crown’s case is the power of
attorney which the appellant executed in favour of Halliwell to
enable the latter to wind up the business. This was drawn by
Halliwell and there is no evidence that it was read over to the
appellant. In fact all the evidence indicates that he being
badgered by creditors did what he was asked to do in this respect
without question. This power of attorney describes appellant
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as trading under the name of “Bell’s Grocery & Meat Market” ;
it is however, signed like the cheques—“Bell’s Grocery & Meat
Market, William C. Bell.” In addition to this evidence, Halli-
well was asked on cross-examination, whether the business was
Bell’s or that of the joint-stock company. He said he knew
nothing about it except that Bell had told him that it was his
business. The defence called a witness, Ward, who had been
present at the time of the last-mentioned statement. This

witness said:

“Mr. Halliwell asked him, he said, ‘Is this business in your own name or
under Bell’s Limited ¥ And Mr. Bell said ‘Well, it is under Bell’s Limited,
but you can close me out under which one you like if you are going to close
me out” Mr. Halliwell said then ‘It looks like we will have to close you
out under W, C. Bell’s because some of your accounts are in that name
such as Burns and Swifts.”

The Crown was permitted, against strong objection to call in
rebuttal Forster, who was present on that occasion. The claim
to do that was not founded upon any exception to the general
rule, which requires the prosecution to exhaust their material
evidence in their opening. Now, the fact of whose business it
was, whether Bell’s Grocery and Meat Market Limited or Bell’s
own, and whose creditors had been defrauded, whether Bell's
or those of Bell’s Grocery and Meat Market Limited, was a
crucial question in the case the onus of proving which was upon
the Crown. The Crown therefore strictly had no right to call
a witness in rebuttal of Ward’s evidence though the magistrate
had a diseretion which we think was not judicially exercised.

Now while we think that the evidence in the circumstances
was not such as could be safely acted upon to found a convietion
we wish to say in addition that it is apparent to us that the
criminal proceedings were manifestly not taken in vindication
of public justice but wholly because of appellant’s refusal to
comply with the demand to “dig up the money or take the conse-
quences.” The prosecution was, therefore, an abuse of the pro-
cess of the magistrate’s Court which we cannot countenance.
We think that the Criminal Courts are not to be held in terrorum
over alleged debtors.

The appeal is allowed and the conviction quashed.

Marrry, J.A.: This is an appeal from the following convie-
tion by His Worship the Police Magistrate of Vancouver:
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“Be It REMEMBERED that on the 14th day of November in the year of
our Lord one thousand nine hundred and twenty eight at the said City of
Vancouver, William Cosgrove Bell being charged before me, the undersigned
H. C. Shaw, Esquire, Police Magistrate in and for the City of Vancouver,
and consenting to my trying the charge summarily is convieted before me
for that he, the said William Cosgrove Bell at the said City of Vancouver
between the 2nd and 23rd days of August, 1928, inclusive unlawfully with
intent to defraud his creditors to whom he was lawfully indebted in a cer-
tain sum of money, did remove, conceal or dispose of certain of his property
to wit: A certain sum of money and certain cheques payable to him
amounting in the aggregate to between $4,000 and $5,000 contrary to the
form of statute in such case made and provided.”

Section 417 of the Criminal Code declares that:

“Every one is guilty of an indictable offence and liable to a fine of eight
hundred dollars and to one year’s imprisonment who,—(a) with intent to
defraud his creditors, or any of them . . . removes, conceals or dis-
poses of any of his property.” .

Several questions of law and fact arise out of this appeal,
some of them raised by appellant’s counsel upon the argument
before us and some raised thereafter by one of my learned
brothers.

As to those argued at the hearing, the first is that there is
no evidence to support the charge, which is a question of law
now as it was before the passing of the Criminal Code Amend-
ment Act, 1923, Cap. 41. Compare, e.g., Rex v. Campbell
(1912), 19 Can. C.C. 407; Rex v. Faulds (1922), 31 B.C.
421, and Rex v. Rash (1923), 41 Can. C.C. 215; and this
makes it necessary to examine the evidence to ascertain what
inference can be drawn from the facts in dispute which in
essentials are few because it is proved beyond controversy, if
not actually admitted, that the accused did fraudulently
“remove” from the business he was managing and ‘“conceal”
various sums of money amounting to over $4,000 and the only
question really in dispute, as a perusal of the whole appeal book
shews (which perusal is necessary to fully understand the mat-
ter), is as to whether the said “removed or concealed” money
was the personal property of the accused or that of a company
called “Bell’s Grocery and Meat Market Limited” which was
incorporated on 21st September, 1925, nearly three years before
the fraudulent acts in question, committed in August, 1928, and
which company the appellant alleges he was the manager of and
in that capacity only dealt with said moneys; he had previously
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been carrying on the same business for several years by himself
alone.

It appears by the uncontradicted evidence that the business,
which unquestionably was under the complete and unfettered
control of the accused during the time material to the charge,
got into financial difficulties and he admitted to the witness
Halliwell on 20th August last that it had become bankrupt.
Several of his creditors had endeavoured to get payment of their
accounts, aggregating about $14,000, during August but with-
out success, though several of them testify that he admitted to
them he had received money from the current sales of the busi-
ness which he had not deposited to its credit and refused to
apply on his indebtedness though he shewed the witness Slade
packages in his motor-car which he said contained in cash the
missing store takings. The way he treated his creditors, whose

goods he was disposing of, is illustrated by Slade’s evidence:

“On Monday [20th August] I happened to get him on the ’phone at his
house, and he told me at that time, he was trying to give me another stall,
and I said, ‘Now there is going to be something done on this account today,
and T am going to take some action if 1 don’t get a payment today.’ ‘Well,’
he said, ‘I just had your cheque made out for you, and I am just going to
tear it up. You won’t get a darn thing, and you will do whatever you
like.’ I said ‘Alright if that is the way you feel about it, I will just have
to govern myself accordingly.” And that was the last I saw of Mr. Bell or
spoke to Mr. Bell till I met him in Mr. Halliwell’s office a few days after
[i.e, 22nd August].”

And his similar attitude to Kelly Douglas & Co., creditors for
over $6,000, on 21st August, is deposed to by their accountant,

MceWilliams:

“I said ‘Mr. Bell, it has come to my attention that you have $5,000, or
approximately $5,000 in a bank account.” ‘Yes,’ he says, ‘I have, but no
creditor is going to get that, because that is my money and doesn’t belong
to the business. You can take the business but you won’t get that money.
‘Well’ 1 said, ‘that is a very strange statement for you to make, Mr. Bell.
I am sorry that is your attitude, but if that is your attitude I think you
will have some explanation to make to your creditors because,” I said,
‘three months ago you signed a statement shewing a surplus in that busi-
ness of over $23,000, and I said ‘it seems rather strange that you should
adopt that attitude now.’> ‘Well,” he said, ‘if that is the way that you take
it’ he says, ‘you can do what you please, and the creditors can do what
they please, but,” he said, ‘they are not going to get that money’; and he
walked out of my office.”

This evidence is confirmed by that of W. . Brown, the
salesman for Kelly Douglas Co., who says that Bell told him
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he had $5,000 cash “but would pay nobody till he saw what

they were doing with him” and he proceeds:

“I followed Mr. Bell outside [McWilliams’s office] and tried to reason
with him, and tried to get him to go back into the office and go into the
thing further, and not have all this trouble. I said ‘it is probably the first
time you have been threatened with a writ and you are probably making a
mountain out of a molehill, and I would like you to come down,” and he
said ‘No, I won’t come back. They can do what they like with me’ That
is the conversation I had with Mr. Bell.”

On the 22nd a meeting of four or five of the principal credi-
tors (A. P. Slade Co., Kelly Douglas Co., P. Burns & Co,,
Creamery Co. and perhaps another) was held at the office of
said Halliwell, accountant of the Canadian Credit Men’s Trust
Association Litd., which Bell attended and he said he had some
money and offered to pay $1,500, which would be about 40 cents
on the dollar to certain creditors but excluding the principal
creditor, Kelly Douglas Co., whose account Bell wanted to wait,

to which McWilliams objected and deposes:

“I said I didn’t think that was fair being the chief creditor; and he said
he hadn’t enough money to go round. And I said to Bell, ‘Don’t you think
you could take this money you have in the bank and pay it proportionately
among your creditors? If you would do that everything would be alright.
It would only take four or five thousand dollars to satisfy every creditor
you have got, and you could go on like in the business’ I said, ‘You paid
us in the month of July twenty-five hundred’ and I said ‘if you give us a
payment of fifteen hundred dollars that will satisfy us, we will give you
credit” No, he would not do anything of that. The creditors could take
his business, but he was going to take that money.”

Halliwell on behalf of the principal creditors endeavoured to
arrange an extension for Bell and had a meeting with him in
his office and afterwards in the evening of the 21st went to Bell’s
store with the following result, after Bell shewed him a savings

bank book and made a statement about it:

“He admitted he had this $4,500. He admitted that to you? Yes, he
told me. I said ‘Is that in your own name? and he said, ‘No’; and I says,
‘Well, whose name is it in? ‘Oh’ he says ‘it is in a fictitious name,” he
said, ‘you cannot get it, none of the creditors are going to get that money.”

“Yes, well just go on. Then I tried to persuade him, if he could pay up
the money I could place the position of affairs before the creditors and
probably arrange an extension for him to pay those things up, and get an
extension to pay his liabilities. No, he said he was not going to pay any-
thing. I told him then the only thing to do was to get the creditors
together and talk the situation over and see if we cannot arrive at a suit-
able arrangement; and I arranged to meet the creditors next Wednesday
afternoon August 22nd at two o’clock. I called four or five of the prin-
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cipal creditors to come to talk the situation over. I was chairman of the
meeting. Mr. Bell was there; and Mr. Bell told the creditors that he could
not carry on any more; and then I asked him as regards what became of
the money; he told us that he had lost five hundred dollars on the races,
twelve hundred dollars in cash he had hid in the store and it was hid in a
corner where there happened to be a little fire from an electric motor, and
he claimed twelve hundred dollars was burned up; and he also paid $600
on a personal loan that he owed. I told him, ‘well there is more money
than that, that only accounts for a little more than $2,000° ‘Well, he
said, ‘I have lost the rest’ he said, ‘I don’t know where it has gone” We
tried to persuade Mr. Bell at that meeting to make some arrangement to
settle the creditors’ claims. Finally he made an offer; he would pay
$1,500 cash dividing it up amongst the creditors provided Kelly Douglas
would give him an extension on their account. The creditors were not
prepared at that time to consider that proposition till they knew the exact
situation, till they knew what his stock, fixtures and everything was.
At that time I might mention, the meeting the night before with Mr. Bell,
I asked Mr. Bell what his stock was. ‘Oh,’” he says, ‘eight or nine thousand
dollars.” Well, I went over the stock very carefully and I estimated his
stock at about $4,000, and it happened the stock just turned out to be about
$4,000 when we afterwards did take stock. As the result of that meeting
Mr. Bell was requested to turn his business over to the Canadian Credit
Men’s Association for investigation to see how his affairs stood. 1 put two
or three men in to take stock and got a statement there, and they prepared
a statement of his affairs. Here is a copy.”

This statement and another one shewed liabilities $14,690.90,
assets $10,966.86, and ecash unaccounted for $4,397.96. Ward
confirms Halliwell’s statement that the question of the real
ownership of the business was raised by Halliwell in Bell’s store
the evening before the meeting of 22nd August of certain
creditors with Bell and that vital question pointedly brought up

for action thereupon, as Halliwell thus describes:

“I didn’t think we had anything to do with a limited company, because
Mr. Bell was particularly requested at the meeting of the creditors to
state whether or not the business was his own personally or belonged to a
limited company.

“Who asked him that? I did.

“And he said that the business was his own? He said there was no
question about it, the business was his own. At one time he started turn-
ing it over, and then he dropped the idea.

“Well what prompted you to ask that question? Because [in] the trade
reports we got there was mention made of it that at one time he formed a
limited company.

“Didn’t your trade reports say this business was then a limited com-
pany? No.”

And at p. 49:

“After the meeting of creditors was brought it was left to Mr. Bell to
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consult me and to state as to whether or not he was going to make an
assignment or turn the business over on power of attorney; and he asked
permission to go up and see this solicitor Mr. McKay at that time, to con-
sult with regard to whether or not he should make an assignment or give
us his power of attorney. I went along with him to Mr. McKaey and
explained the situation and left them together. About fifteen minutes after
Mr. Bell came in and stated he was willing to give his power of attorney.
I drafted up the form and Mr. Bell signed it.

“Then you did not go any further at that time into the question of the
company ? No.”

The disastrous consequences to the creditor and Halliwell of
there being any mistake about the question of ownership of
the business and property they were going to wind up and dis-
pose of under the power of attorney from Bell and the proper
precautions they took to avoid them were brought out by

accused’s counsel on Halliwell’s cross-examination:

“So that if the property did in fact belong to the company you have
dealt with it without authority, isn’t that true? If it belongs to the com-
pany we are trespassing and disposing of their goods without proper
authority.

“And you are not prepared to say whether it did belong to the company
or not? Merely took Mr. Bell’s word that it was his own personal goods.

“His word, giving that word would not affect a transfer from the com-
pany to himself, would it? Well we always considered he was the owner
of the business and we asked him right there at the meeting whether or not
he was the owner.

“If it were a private company and he owned most of the stock that would
be a natural thing to say that he owned the business, would it not? No.

“Doesn’t a man often refer, isn’t it an ordinary custom to refer to his
business, when it is in faet incorporated and he owns only the shares?
Well, I don’t know. Not in this particular case. We particularly asked
him as to whether or not the business was his personally or belonged to
the company.”

That Bell did make these crucial statements is not only not
denied by him but actually admitted by his counsel at the trial,
12t

“Whiteside: There is no question that Bell stated to those creditors
that it was his own business. I suppose that is true.”

This admission was made under section 978 of the Code
which provides that

“Any accused person on his trial for any indictable offence, or his
counsel or solicitor, may admit any fact alleged against the accused so as
to dispense with proof thereof.”

These representations by Bell were followed up by the
execution and delivery of the said power of attorney which was
not at all a document hastily forced upon him by his creditors,
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but on the contrary was executed after he had consulted his
solicitor upon the situation after it had been explained to them
both by Halliwell as above cited. That power of attorney is
given by “William Cosgrove Bell trading as Bell’s Grocery” and
signed in that way and it irrevocably authorized and empowered
at large the Canadian Credit Men’s Trust Association Ltd. to
take possession and sell and dispose of the business in question,
t.e., carried on “at 1654 x 2150 Commercial Drive,” or continue
the same as to the attorney “may seem reasonable or expedient,”

ete., ete., and

“to distribute all moneys received from any source whatsoever among our
creditors in accordance with the terms of section 8 of the Bulk Sales Act
of British Columbia.”

That “Act to regulate the Purchase, Sale, and Transfer of
Goods in Bulk” is now Cap. 28, R.S.B.C. 1924.

Upon the evidence it is beyond dispute that this was the best
course to adopt in the interests of all concerned and having
regard to the state in which the business had fallen the results
obtained by said Trust Association were better than could have
been reasonably expected; the stock of No. 2 store actually
realizing 100 cents on the dollar. After it had become apparent
that the realization of the assets would result in a heavy loss to
the creditors Halliwell urged Bell to make a settlement as he

thus deseribes:

“After we took charge I saw Mr. Bell sometime and tried to persuade
him to make a proposition to settle with the creditors; and he said he
didn’t have the money, it was burnt up and paid for personal debts.
Finally after the creditors had been taking the matter up several times
and suggested he should be prosecuted, I got Mr. Bell up to the office and
told him we would have to prosecute him unless he made some arrangement
with the creditors or dug up this money. ‘Well,’ he said, ‘I haven’t got the
money. You go ahead and prosecute”” So I suggested he have Mr. White-
side, his solicitor at that time, come over—No, Mr. White 1 think it was.
He 'phoned up Mr. Whiteside and Mr. Whiteside wasn’t in, and Mr. White
came over; and Mr. Keill, of Russell, Hancox & Anderson, and we talked
the situation over, and he would not dig up the money, and we brought him
down to the police Court and laid the information; and just at the foot of
the stairs down here Mr. Bell admitted he had been telling me a lie about
where the money had gone to and he told me that a woman had the money
and he could not get it back.

“Was that in the presence of any person he told you that? In the
presence of Mr. Brown of Kelly Douglas & Company. Well, 1 told him if
it was a question of blackmail, anything like that, we could probably put
it in the solicitor’s hands and get the money back. He said no, he would
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sooner go to gaol for ten years, rather than tell me the name of the woman.
“And he told you this here? Yes, I told him ‘we didn’t want to lay the
information, we want our money, that is all there is to it. If you refuse
to come through with any information as to where the money was or who
got the money, he would have to take the consequences’ Mr. Bell finally
came up to the police Court office and was arrested [on 29th August].”

The statement about giving the money to a woman is con-
firmed by Brown who “overheard” it at the police station.

It is not disputed that a company was formed by Bell and
members of his family three years before, but the submission
of the Crown is that whatever was originally done and planned
the company as such had not in fact carried out its object and
had ceased to function and “gone out of business” as Halliwell
describes it; in other words, become defunct de facto and had
surrendered itself into the hands and absolute control of its
former owner Bell who had become again the sole master and
owner thereof by reason of such tacit reversion, and Bell himself
told his creditors at said meeting that this is what had happened
saying “he started turning it over and then he dropped the
idea.” In criminal cases of this kind the Court will look to the
substance and not to the shadow of the tramsaction and will
determine its true nature not as it might be made to appear
upon paper but as it was actually carried on upon the premises.
All the evidence, in my opinion, of that carrying on, e.g., the
significant absence of any salary being paid to Bell appearing
in the incomplete and untrustworthy books, and only two salary
cheques produced ; the varying way in which the firm name was
used in bank and sales and other transactions; the secret bank
accounts; the ex facie suspicious alleged cash contributions of
his two daughters for shares; the absence of any corporate books
of the company or record of appointment of officials and no
returns since December, 1925—all these and more that could be
mentioned go to support strongly the finding of the learned
police magistrate “that it does not seem to me a genuine trans-
action.” The accused’s counsel indeed said to the magistrate
after his motion to dismiss the charge was refused and he was
required to “explain the situation”:

“Whiteside: The fact is that the business is apparently the business of
the company. We are not able to say whether it is or not.”

Tt was incumbent upon the debtor Bell at said meeting, upon
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CoumTOX every principle of business honesty and fair dealing, to tell the
——  creditors the truth about the crucial fact of the ownership of the
1929 business then under the gravest consideration for appropriate

March 5. action and disposition and it would, to my mind, be wrong to
rex  Dresume that he did not speak the truth when he admittedly told

v. them it was his personal property and they acted upon that

BELL assurance and necessarily assumed heavy responsibilities, and
he should not now be regarded as not being the owner he said he
was seeing that he did not even venture to pledge his oath
in support of that belated contention so incredible in the
circumstances.

Upon the whole case there is in law abundant evidence, in my
opinion, to support the charge and the convietion of the learned
police magistrate and I may say with Lord Justice Cherry in
O’Neil v. Belfast County Council (1912), 2 LR. 310, 316,
that I should have to be “coerced by authority to hold he was
’in his view of the matter because upon the evidence
before him that was the only verdict that could reasonably have
been reached.

wrong’

MARTIN,

N Then as to the motion for leave to appeal upon the “question

of fact alone” under section 1013 Criminal Code. All that is
necessary to say upon this point is that it must follow from my
views already expressed that this is not “a fit case for appeal”
upon such a ground and therefore leave should be refused. In
Rex v. Berdino (1924), 34 B.C. 142, 146, we affirmed a convie-
tion by the deputy police magistrate of Vancouver because “it
was lmpossible to say there was no evidence to support the view
the magistrate took,” following Pasquier v. Neale (1902), 2
K.B. 287 (per Lord Alverstone, C.J., and Darling and Chan-
nell, JJ.) wherein at p. 289 the Court said (in addition to the
preceding citation which we also adopted) :

“It is impossible for us to say that a magistrate is not at liberty to
draw inferences of fact unless they can be conclusively proved to be true
inferences.”

This leaves for a consideration the said two grounds raised
by one of my learned brothers since the argument and upon
which we have not had, regrettably I think, with respect, the
benefit of counsel’s views though one of the grounds is of wide
public importance.
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The first is that the evidence of Forster, on behalf of the
Crown, was wrongly admitted upon rebuttal to support the
evidence of Halliwell concerning the accused’s statement at the
meeting that he was the owner of the business. It is conceded
that this is a matter for the discretion of the judge, and the cases
shew that such discretion will not be interfered with, except,
perhaps, in extreme cases—Roscoe’s Criminal Evidence, 15th
Ed., 108; and Archbold’s Criminal Pleading, 27th Ed., 212.
In the present case it is suggested that the discretion was not
judicially exercised, but in what respect it was non-judicial T
am, with deference, unable to comprehend, and none is stated.

Furthermore, the accused’s counsel, after objecting to Forster
being called took advantage of the opportunity to cross-examine
him to support his own case in that respect, and in such circum-
stances there was a clear waiver of the objection to. the witness
being called in rebuttal, and it is impossible to say that “any
substantial wrong or miscarriage of justice actually occurred”
in this particular, as must be held before we can give weight to
such an objection—Rex v. Boak (1925), S.C.R. 525. But
above all there wassthe formal admission of that very fact in
dispute, pursuant to the section of the Code already cited, and
that was an end of the matter and is doubtless the reason why
the appellant’s counsel did not raise any such ground of appeal.
That every opportunity was given by the magistrate and Crown
counsel to the accused to bring out his defence fully is shewn by
the fact that seven days later, after the evidence was all in and
the magistrate had reserved the case for argument and decision,
he nevertheless at the request of the accused’s counsel allowed
him to call another witness on the same point of ownership
which unusual course the Crown counsel had been “kind enough
to consent to,” as Mr. Whiteside informed the Court.

The second ground taken by my brothers is that the prosecu-
tion was an abuse of the process of the magistrate’s Court in
that it was not taken in vindication of public justice but to
compel the debtor to pay his creditors or take the consequences.
This is such a very serious aspect of the matter involving an
offence against the administration of justice, that I think, with
every respect, it should not have been adjudicated upon without
hearing counsel on behalf of those implicated because there no
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suggestion of any abuse or improper conduct was made before
the magistrate or at this Bar. But as the matter has been dealt
with in this way, I feel constrained to dissent, with every
respect, from said view of it and disposition of the appeal upon
that ground. It is to be noted that the language used (quoted
supra), which is the sole support of the alleged abuse of process,
is that of Halliwell alone, and there is no evidence whatever
from which it could be inferred that any one of the numerous
creditors authorized him to make use of it or had any knowledge
of it, and at the interview in Halliwell’s office at which the
language was used only Bell and two of his legal advisers were
present. It is further to be noted that Brown was not present
at that meeting and only later “overheard” at the police station,
after the information was laid, that part of Bell’s conversation
with Halliwell which related to Bell’s giving money to a woman,
as already cited, supra.

In such circumstances I fail to see how the laying of the
charge can be held from any point of view to be a legal ground
for frustrating the due process of the eriminal law which is
passed for the protection of the public at large, and that essen-
tial object should not be frustrated because of the hasty and
unauthorized expressions of a person who is not even a creditor
of the accused. The truth of the matter is that the creditors had
acted with great forbearance (as the citations hereinbefore given
abundantly shew) and only with great reluctance put the erim-
inal law in motion after repeated efforts to persuade the debtor
to act honestly and reasonably had been insolently spurned to a
degree which might well provoke and excuse the use of strong
and plain language as the result of just indignation created by
the extremely reprehensible conduct of a defiant debtor.

No authority has been cited to support the dismissal of the
present grave charge upon this ground, but on the contrary so to
do would, in my opinion, with respect, bring about a failure of
criminal justice because, as was said over a century ago by the
King’s Bench in Stone v. Marsh (1827), 6 B. & C. 551, 564-5,
per Lord Tenterden, C.J.:

“Now public policy requires that offenders against the law shall be
brought to justice, and for that reason a man is not permitted to abstain
from prosecuting an offender, by receiving back stolen property, or any
equivalent or composition for a felony without suit.”
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And in Wells v. Abrahams (1872), L.R. 7 Q.B. 554, Lush,
J. said, at p. 563, that

“* . . . It is the duty of the person who is the victim of a felonious
act on the part of another to prosecute for the felony, and he cannot obtain
redress by civil action until he has satisfied that requirement.”

How can this fundamental “requirement” of public justice
be “satisfied” if the present charge, under a statute passed
specially to enforce the principles of common honesty in busi-
ness, be dismissed from our criminal Courts as an abuse thereof ?

Wherefore, upon all grounds, I would dismiss this appeal,
and consequently, in the view I take of it, T am not called npon
to consider the effect of section 1016 (2) of the Code which
gives this Court power to substitute a verdict of guilty for
another offence in certain eircumstances, as to which, if it were
necessary to congider it, I should like further argument on the
proper action to be taken seeing that an interlaced crime of the
same kind has clearly, upon the evidence before us, been com-
mitted, and as was said by the Court of Criminal Appeal in
Quebee, in Rex v. Campbell, supra, “the defence is absolutely
technical and subtle.”

Appeal allowed.
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MAY AND MAY v. ROBERTS ET AL.

Practice—Interlocutory order—Application to ewtend time for giving notice
of appeal—Foreign attorneys—Instructions as to time for appeal
mislaid.

On the dismissal of an application in Vancouver to stay proceedings in an
action pending the determination of an appeal in a similar action
between the same parties in Portland, Oregon, the solicitors in Van-
couver who were instructed by the defendants’ attorneys in Portland,
advised an appeal. The Portland attorneys in reply asked how much
time they had in which to appeal. They received a letter in answer
that notice of appeal must be served within fifteen days from the date
of judgment. Four days after the expiration of the time for appeal
the Vancouver solicitors received instructions to appeal. On being
advised that the time for appeal had expired and that an application
to extend the time for giving notice of appeal must be supported by
an explanation for the delay, the Portland attorneys replied that a
partner in its firm who had sole charge of the case moved suddenly
from Portland and had neglected to leave the Vancouver solicitors’
letter giving information as to time for appeal in the file of the case,
the letter not being found until they were informed that the time for
appeal had expired, they being under the impression they could give
notice any time before the opening of the Court of Appeal a few days
later.

Held, that in the circumstances the time should be extended for giving
notice of appeal.

MOTION to extend the time for giving notice of appeal from
an order of Huwxrer, C.J.B.C. of the 11th of February, 1929,
dismissing an application of the defendants, Roberts and
Seward to stay proceedings in this action until the determina-
tion of an appeal in the State of Oregon from a judgment pro-
nounced there in favour of the plaintiffs against the defendant
Roberts, this action having been brought for the same and
further relief as was granted to the plaintiffs by the Oregon
judgment and in this action the plaintiffs are relying on the
Oregon judgment from which the appeal is now pending, and
pending said appeal, proceedings on the Oregon judgment are
now stayed. The firm of Messrs. Craig & Company in Van-
couver received instructions from Messrs. Cake, Cake &
Liljqvist, attorneys of Portland, Oregon, who are attorneys
for the defendants Roberts and Seward to make the application
for stay of proceedings in this action until the determination of
the Oregon appeal, and upon the dismissal thereof Craig &
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Company immediately wrote Messrs. Cake, Cake & Liljqvist
advising them of the order made and expressing the opinion
that an appeal should be taken. On the 15th of February
following, Messrs. Craig & Company received a letter from
Messrs. Cake & Company asking how much time they had for
giving mnotice of appeal and saying they advised their clients
that an appeal should be taken and on instructions from them
would further advise. To this letter Messrs. Craig & Company
replied on the 15th of February stating that notice of appeal
must be given within fifteen days from the judgment, i.e., on
or before the 26th of February. Messrs. Cravg & Company
heard nothing further until the 1st of March when they
received the following telegram from Messrs. Cake & Co.:
“Forwarded today cheque for appeal as per your letter of the
eleventh ultimo.” To this Messrs. Cratg & Company imme-
diately replied that the 26th of February was the last day for
giving notice of appeal and asked whether they wished to apply
for extension of time and if they did to give full explanation
why they did not give instructions to appeal within the time
as shewn in their letter of the 15th of February. A telegram
arrived from Messrs. Cake & Company on the 2nd of March
explaining that a partner Liljqvist had sole charge of the case.
He moved from Portland suddenly and Messrs. Craig & Com-
pany’s letter of the 15th of February was not in the file of the
case but was found after receiving Messrs. Oraig & Company’s
telegram of the 1st of March and not having seen said letter
the other members of the firm were under the impression that
they could give notice of appeal on or before the first day of
the sitting of the Court of Appeal, i.e., the 5th of March
following.

The motion was heard at Vancouver on the 8th of March,
1929, by Macpoxarp, C.J.A., Marriy, GaLriner, MoPrILLIPS
and MacpowaLp, JJ.A.

Craig, K.C., for the motion: We were only four days late:
see Wallingford v. Fisher (1927), 3 W.W.R. 740; Scott v.
Pilkington (1862), 2 B. & S. 11.

J. A. MacInnes, contra.

Per curtam: There will be an order extending the time for
giving notice of appeal. Motion granted.
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B. v. B. AND S., INTERVENER.

Divorce—Practice—Particulors of adultery—Intervener not bound by order
made at instance of respondent—Divorce rules 27 and 41.

On the application of the intervener in a divoree action for further and
better particulars giving the time and places where the alleged adultery
was committed, as her reputation is at stake, she is entitled to press
for the fullest particulars and is not bound by any order previously
made at the instance of the respondent.

MOTION by the intervener for further and better particulars
of paragraph 8 of the petition for divorce giving the time and
places where the alleged adultery was committed. On a
previous motion made by the respondent on the 22nd of Feb-
ruary, 1929, Huwter, C.J.B.C. ordered further and better
particulars of said paragraph by the giving of the place or
places in the City of Vancouver or in the vicinity thereof where
the respondent is alleged to have committed adultery with the
intervener on each of the dates specified in said paragraph but
refused to make any order as to the time and particular place
where each alleged wrongful act was committed. Preliminary
objection was taken that under rules 27 and 41 of the Divorce
rules the application should have been made in Chambers and
that no material was filed denying on oath the intervener’s
knowledge of the circumstances of which she required particu-
lars. Heard by Mureny, J. at Vancouver on the 13th of
March, 1929.

J. W. deB. Farris, K.C., for the motion.

J. E. Bird, conlra, on the preliminary objection, referred to
Thomson v. Birkley (1882), 47 L.T. 700 and Roberts v. Owen
(1890), 6 T.L.R. 172.

Farris, referred to Hartopp v. Hartopp and Cowley (Earl)
(1902), 71 L.J., P. 78,

Murpny, J.: The preliminary objection is overruled, the
intervener is not bound by any order made on the application
of the respondent. There might be collusion between the
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respondent and the petitioner and as her reputation is at stake
in the matter she is entitled to press for the fullest particulars.
The cases cited by Mr. Bird are not applicable to divorce cases
which are not subject to the same rules and do not apply here.
Particulars will be ordered pursuant to the demand of the
intervener.

Motion allowed.

MAY AND MAY v. ROBERTS ET AL. (No. 2).

Practice—Foreign judgment on which appeal is taken—Action in British
Columbia on same subject-matter—~Stay of proceedings pending appeal
—Discretion.

The defendants obtained judgment in an action in the State of Oregon and
then sued upon that judgment and obtained judgment in British
Columbia where certain mining properties in dispute are situate.
Later the plaintiffs brought action in the State of Oregon to set aside
the judgment obtained there on the ground that it was obtained
through fraud practised on the Court and obtained judgment in their
fayour. The defendants appealed from this judgment to the Supreme
Court of Oregon and proceedings in the Court below were stayed pend-
ing the disposition of the appeal. The plaintiffs also brought action
in British Columbia to set aside the judgment obtained here that was
based on the original Oregon judgment on the ground of fraud and
the defendants then applied for a stay of proceedings in the action
pending the result of the appeal in the State of Oregon. The applica-
tion was refused.

Held, on appeal, reversing the order of Hunter, C.J.B.C. (MACDONALD,
C.J.B.C. and MacpoNarp, J.A. dissenting), that there should be a stay
of the action here until the Supreme Court of Oregon has decided
whether or not a fraud was practised on their Circuit Court in order
to obtain the judgment which is attacked.

fXPPEAL by defendants from the order of Hu~xrrr, C.J.B.C.
of the 11th of February, 1929, dismissing an application to
stay proceedings in this action until the determination of the
appeal of the defendant Roberts from a judgment pronounced
in the Supreme Court of Oregon on the 26th of April, 1928,
The properties in dispute are a group of mining claims near
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Kaslo, British Columbia. In April, 1920, defendants obtained
a judgment in the Circuit Court of the State of Oregon against
the plaintiffs and then, suing on that judgment, they obtained
judgment in the Supreme Court of British Columbia. In
March, 1928, the plaintiffs brought action in the Circuit Court
of the State of Oregon to set aside the judgment obtained in
April, 1920, on the ground that said judgment was obtained by
reason of fraud practised upon the Court and judgment was
given in the plaintiffs’ favour. This action was then brought
here for the same and further relief as asked for in the Oregon
action and the plaintiffs are relying on the Oregon judgment in
support of this action. On application in the State of Wash-
ington proceedings on the judgment there were stayed pending
the disposition of the appeal.

The appeal was argued at Vancouver on the 28th of March,
1929, before Macpoxarp, C.J.B.C.,, Marrin, (GALLIHER,
McPrrrrips and Macpoxarp, JJ.A.

Craig, K.C., for appellants: They are asking for the same
relief here as in Oregon and for further relief. Proceedings
are stayed in Oregon pending the appeal there. Their action
here is founded on the Oregon judgment and it should be
finally disposed of there before it is tried here: see Scotf v.
Pilkington (1862), 2 B. & S. 11.

J. A. MacInnes, for respondents: The action in British
Columbia is between different parties from the Oregon action
and the remedies sought here are different. On the principle
governing stay in such cases see McHenry v. Lewis (1882), 22
Ch. D. 397. When the remedies are different, the parties are
different, and the cause of action different, a stay will not be
granted: see Peruvian Guano Company v. Bockwoldt (1882),
23 Ch. D. 225; Hyman v. Helm (1883), 24 Ch. D. 531. Our
right of action existed independently of the Oregon judgment:
see Piggott on Foreign Judgments, 3rd Ed., Pt. L., p. 78. Scot!
v. Pilkington (1862), 2 B. & S. 11 only applies to execution
but this is a stay of action. This is a matter that was in the
discretion of the Court below and should not be disturbed on
appeal except on strong grounds.
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Craig, in reply, referred to Abouloff v. Oppenhermer (1882),
10 Q.B.D. 295 and Vadala v. Lawes (1890), 25 Q.B.D. 310.

Cur. adv. vult.

6th May, 1929.

Macponarp, C.J.B.C.: The appellant recovered certain judg-
ments in the Courts of the State of Oregon, upon which he
subsequently obtained judgments here. The respondents there-
after brought an action in Oregon to set aside said judgments
on the ground that they had been obtained by fraud. They
succeeded In that action and then brought this action to set
aside the judgments obtained here.

The appellant appealed from the Oregon judgment to the
Supreme Court of that State, which appeal is now pending and
may not be reached, as appears by the appellants’ affidavit, for
nine months or a year at least, owing to a congestion of appeals
in that Court.

As this action now stands, there is no rule of international
law in the way of its prosecution. Abouloff v. Oppenhermer
(1882), 10 Q.B.D. 295. Moreover, property and rights in this
Province are involved. In fact the dispute is concerning min-
ing property here, title to which is now in some confusion
owing to the setting aside of the original Oregon judgments, and
taxes are accruing which must be taken care of either by the
appellants or the respondents in order to preserve the rights of
the parties. A stay therefore for a long and indefinite period
may be very prejudicial to the respondents.

The jurisdiction of our Courts to entertain the action was
not questioned by counsel for the appellants, and they suggest
that if the respondents will amend their statement of claim by
deleting reference to the Oregon litigation the appellants will
not press the motion for a stay. If the pleadings are wrong
there is a way of putting them right; we cannot do that on this
motion. The appellants’ counsel did not argue that the
reversal of the judgment now in appeal in Oregon will deprive
our Courts of their jurisdiction to entertain the action. I am
not therefore called upon to consider that question at this stage.
They put their application on the ground of saving of time and
expense in the trial here.
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Our Courts are disinclined to stay an action here because
litigation on the same subject is pending in a foreign country:
McHenry v. Lewis (1882), 22 Ch. D. 397; Hyman v. Helm
(1883), 24 Ch. D. 531. We may do it on special grounds but
it is not within the rule of comity.

There is another reason for refusing the order asked for in
this appeal. The judge of first instance, who is clothed with a
wide discretion refused to grant the stay and unless we are
satisfied that he was clearly wrong, we ought not to interfere.

I would therefore dismiss the appeal.

Marriv, J.A. would allow the appeal for the reasons given
by Garriner, J.A.

GarrreEer, J.A.: This is an appeal from an order of the late
Chief Justice HunTer, refusing a stay of proceedings in an
action brought in the Supreme Court of British Columbia. The
facts in sequence are as follow: The defendants obtained a
judgment in the Circuit Court of the State of Oregon for
Multnomah County. They then sued upon that judgment and
obtained judgment in the Supreme Court of British Columbia,
where the properties in question (mineral claims) are situate.
Subsequently the plaintiffs brought an action in the said Circuit
Court to set aside the judgment obtained in that Court on the
ground that such judgment was obtained by reason of fraud
practised upon the Court and obtained a judgment in their
favour. From this judgment the defendants have appealed to
the Supreme Court of the State of Oregon, and proceedings have
been by that Court stayed in the Court below until determina-
tion of the appeal. The plaintiffs have also brought action in
the Supreme Court of British Columbia to set aside the judg-
ment in that Court based on the original Oregon Court judg-
ment upon the same ground of frand. The defendants applied
to have proceedings in the Supreme Court of British Columbia
stayed until the appeal in the Supreme Court of the State of
Oregon has been determined. This was refused, hence this
appeal.

The issue of fraud as alleged was not and could not have been
before the Circuit Court of Oregon in the first instance, and no
such issue of fraud was raised in the Supreme Court of British
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Columbia in the action upon the Oregon Circuit Court judg- GoomT o
ment. Had it been so raised in the British Columbia Court the —
case of Abouloff v. Oppenheimer (1882), 10 Q.B.D. 295 (and 1929
other cases therein referred to) is authority for the proposition May 6.
that the British Columbia Court could have determined the — [ '~7
question of whether fraud had been practised upon the Court. .
As I have pointed out, it was not and could not have been an Rovexts
issue determined by the Oregon Circuit Court in the first
instance. Now, the Supreme Court of the State of Oregon is
called upon to finally determine that issue in the State of
Oregon. While we may have jurisdiction to proceed indepen-
dently of the Oregon Courts, it does seem to me that we should
stay our hands until the Supreme Court of Oregon decides
whether or not a fraud was practised on their Circuit Court in
order to obtain the judgment which is attacked, otherwise, the GALLIHER,
position might be this: Supposing that the Supreme Court of 7.4
Oregon should restore the original judgment in the Circuit
Court and declare that no fraud had been practised on that
Court, and in the meantime the matter were allowed to proceed
in the British Columbia Court, and a decision was there reached
that a fraud on the Court had been perpetrated, we would have
the British Columbia Court saying, a fraud was perpetrated on
your Court notwithstanding you say it was not. This, to say
the least, would not be desirable, and since the matter i1s now
before the Supreme Court of Oregon for determination, what-
ever the attitude of this Court might be if the matter later comes
before it, my view would be that we should stay proceedings
until the Supreme Court of Oregon has given its decision.

I would allow the appeal and grant the stay asked for.

McPuizuies, J.A. would allow the appeal for the reasons mcemrrries,
given by Garrinzr, J.A. JeA-

Macpowawrp, J.A. would dismiss the appeal for the reasons yiepoxarn,
given by Macpoxarp, C.J.B.C. I

Appeal allowed, Macdonald, C.J.B.C. and
Macdonald, J.A. dissenting.

Solicitors for appellants: J. F. Downs.
Solicitors for respondents: Maclnnes & Arnold.
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REX v. SOMERS.

Criminal law-—Writ of prohibition—Charge of sale of intoxicating liguor—
Withdrawal of summons—E{ffect of—Issue of subsequent summons—
Jurisdiction—Autrefois acquit.

An information was laid against the defendant for unlawfully selling
intoxicating liquor. On the hearing before the police magistrate Crown
counsel obtained unconditional leave from the magistrate to withdraw
the information before the accused had been called upon to plead
thereto. On the same day a second information was laid in the same
terms as the first one, except that added thereto was an allegation of
a prior conviction. Objection to the magistrate’s jurisdiction to hear
the charge on the ground of autrefois acquit being overruled, the
accused applied for a writ of prohibition which was refused.

Held, on appeal, affirming the decision of MUrpHY, J., that the principle to
be gathered from the cases is that unless it can be said on the facts
that there has been an adjudication and acquittal on the merits, the
permission of the Court to withdraw a charge is not equivalent to a
dismissal which can be pleaded in bar of subsequent proceedings. There
was no determination of this matter on the first summons and the
magistrate had jurisdiction to hear and determine the second summons.

APPEAL by defendant from the order of Murpny, J. of the
18th of February, 1929, dismissing a motion for an order nisi
prohibiting the police magistrate at New Westminster from
taking any further proceedings on the hearing of a complaint
against the accused. On the 9th of January, 1929, an informa-
tion and complaint was laid against the accused for selling
intoxicating liquor, and pursuant to summons served on accused
he attended before the police magistrate at New Westminster on
the 15th of January following. There was an adjournment
until the 17th of January when the parties appeared and before
the accused entered a plea, counsel for the prosecution applied
to unconditionally withdraw the information and the applica-
tion was granted. On the same day the same complainant laid
another complaint containing the charge in identical terms with
the first information and complaint, but included an allegation
that the accused had been convicted for selling intoxicating
liquor, which had not been included in the first information.
This complaint was adjourned to the 24th of January when the
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hearing of the second complaint was proceeded with and counsel MUBPHY,J.
for the accused raised on his behalf the plea of autrefois acquat. ;;—2;
There was a further adjournment until the 1st of February g, o
when the magistrate overruled this plea. Counsel for accused -

M S g 3 COURT OF
then obtained an aildJOurnment for the purpose of applying for /%™
a writ of prohibition. —

April 1L
A. M. Johnson, K.C., for the Crown. Rex
Adam Smith Johnston, for the accused. .

SoMERS

18th February, 1929.

Mureny, J.: Applicant relies first on Pickavance v. Pickav-
ance (1900), 70 L.J., P. 14 in support of his position. That
decision was considered in Hopkins v. Hopkins (1914), 84
L.J., P. 26 in which it was held that what was said in the
Pickavance case as to a previous hearing (which discussion was
obiter as pointed out in Rex v. Seddon (1916), 85 L.J., K.B.
806) applies only to separation order proceedings. In the
Hopkins case Sir Samuel Evans quotes with approval what was
said in The King (McDonnell) v. Justices of Tyrone (1912),
2 LR. 48 as to extending the doctrine of the Pickavance case to
criminal cases in general. In the Justices of Tyrone cases it
is stated, inter alia (p. 49):

“If, however, we apply the principle laid down in that decision to the
withdrawal of any summons for a criminal offence, we would impose a mympnry,J.
fetter upon the administration by Justices of the criminal law, which
derives no support either from statute or from analogy to the common law;
and to do so would, in my opinion, be opposed to the long line of authori-
ties which define and limit the application of the common law pleas of
‘autrefois convict’ and ‘autrefois acquit.”

Approval of this language is again given by Lord Reading in
the Seddon case and see Dawis v. Morton (1913), 82 I.J.,
K.B. 665.

The next case relied upon is Bradshaw v. Vaughton (1860),
30 L.J., C.P. 93 which the judgment shews to be founded on
Tunnicliffe v. Tedd (1847), 17 L.J., M.C. 67. Both of these
are assault cases and turn not on the question of autrefois acquit
but on the effect of the granting of a certificate of dismissal by
magistrates as being a bar to subsequent civil proceedings. In
the Tunnicliffe case a plea of not guilty had been entered before
the magistrates but apparently not in the Bradshaw case. In
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both cases the magistrates formally dismissed the charges. No
dismissal took place in the case at Bar. The magistrate merely
allowed the first information to be withdrawn before plea.

The last case relied upon is Quebec Liquor Commission v.
Menard (1921), 36 Can. C.C. 385. This was not a case of
simple withdrawal like the one at Bar. The withdrawal resulted
from an arrangement between both parties each paying their
own costs. The judge therefore held that the case at the first
hearing “was decided practically on its own merits.”

The last case quoted in support of the application is Rex v.
Chew Deb (1918), 18 B.C. 23. This is clearly distinguishable.
The prosecution had closed its case and then on discovering it
had failed to prove an element of the charge applied to have the
charge withdrawn with a view to laying a new information so
as to retry the case. Nothing of that sort occurred in the case
under consideration. '

In Rex v. Seddon, supra, a bastardy case, the Court refused
to extend what was said in the Pickavance case to such
proceedings.

I think the language used in the Justices of T'yrone case and
twice approved by eminent English judges, as to extending the
Pickavance dicta to ordinary eriminal proceedings is applicable
here.

The application is refused.

From this decision the accused appealed. The appeal was
argued at Vancouver on the 5th of March, 1929, before Mac-
poxaLp, C.J.A.,, Marrix, Garvrner and Macponarp, JJ.A.

Adam Smith Johnston, for appellant: The plea of autrefois
acquit applies to this case as the second information is precisely
the same as the first: see Halsbury’s Laws of England, Vol. 19,
p. 595, sec. 1242; Pickavance v. Pickavance (1901), P. 60;
Tunnicliffe v. Tedd (1848), 5 C.B. 553; Hopkins v. Hopkins
(1914), P. 282. If there is no irregularity in the first pro-
ceedings and the complaint is withdrawn then the plea of autre-
fois acquit applies: see Davis v. Morton (1913), 2 K.B. 479;
The King (McDonnell) v. Justices of Tyrone (1912), 2 LR.
44 at p. 48; Rex v. Seddon (1916), W.N. 63; Paley on Sum-
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mary Convictions, 9th Ed., 226; Quebec Liquor Commussion
v. Menard (1921), 36 Can. C.C. 385. In the case at Bar no
consent was given: see Reg. v. Stamper (1841), 1 Q.B. 119.
A plea is not necessary to bring the matter before the Court.
The Summary Convietions Act is a code in itself and must be
strictly followed: see Hack v. London Provident Building
Society (1883), 23 Ch. D. 103 ; Bank of England v. Vagliano
Brothers (1891), A.C. 107; Robinson v. Canadien Pacific
Railway Co. (1892), A.C. 481 ; Bradshaw v. Vaughton (1860),
30 L.J., C.P. 93; 9 C.B. (w.s.) 103. This case was decided on
Reed v. Nutt (1890), 24 Q.B.D. 669, but that case is distin-
guishable: see also Kempston v. Desgagmis (1921), 1 W.W.R.
244; Rex v. Chew Deb (1913), 18 B.C. 23 at p. 24.

Johnson, K.C., for respondent: This was a second offence,
but the first information did not refer to the old offence. The
information was withdrawn before he had pleaded. There can
be no jeopardy until he pleads: see Hopkins v. Hopkins (1914),
P. 282. An appearance is not equivalent to a plea.

Johnston, replied.

Cur. adv. vult.

On the 11th of April, 1929, the judgment of the Court was
delivered by

Martin, J.A.: This 1s an appeal from an order of Mr.
Justice MurprY refusing an application to prohibit the police
magistrate of the City of New Westminster from proceeding
with the hearing of an information, dated 17th January, 1929,
against the appellant, Fred Somers, for unlawfully selling
intoxicating liquor on 27th December, 1928, contrary to the
Government Liquor Act, and the information further alleged
that the said Somers had been previously convicted on the 25th
of November, 1922, for selling intoxicating liquor on 6th Octo-
ber, 1922, contrary to the statute then in force and had been
sentenced to six months’ imprisonment for that offence.

A prior information for the present offence had been laid
against the applicant on the 9th of January last with the excep-
tion that it did not contain the said allegation of the prior con-
viction, and when that information came before the said police

13
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counsel obtained unconditional leave from the magistrate to
withdraw it before the accused had been called upon to plead
thereto. Thereafter on the same 17th of January the present
information was laid and, after an adjournment at the request
of accused’s counsel, the magistrate on the 24th of January pro-
ceeded to hear the same, but objection was taken by accused,
before plea, to his jurisdiction to hear the same, on the ground
of autrefois acquit by the withdrawal of the first information
(which it is submitted was equivalent to a dismissal of the
charge) which objection after argument the magistrate over-
ruled, but at the request of the accused’s counsel adjourned the
proceedings to give him an opportunity to apply for prohibition,
which he did with the result above stated.

We have the benefit of the reasons upon which the learned
judge refused the application and are of opinion that in the
circumstances he reached the right conclusion which was
founded, in principle, upon the leading case of The King (Mec-
Donnell) v. Justices of Tyrone (1912), 2 L.R. 44, decided by
the Irish King’s Bench Division composed of that very eminent
judge Lord Chief Baron Palles, and Gibson and Boyd, JJ., in
which case that Court placed a limitation, which has been often
followed, upon the scope of the decision of the English Probate
Division in Pickavance v. Pickavance (1901), P. 60 as being
applicable only, at most, to cases of separation between husband
and wife, which proceedings are “in their essence civil not
penal” (53) and not applicable “to the administration of erim-
inal laws by Justices” (p. 48); the effect of the “withdrawal”
of an ordinary criminal information “only indicates that the
case is struck out without hearing or adjudication. ‘With-
drawal’ cannot be an acquittal ; it is not an adjudication at all.”

The learned judge below has cited some of the cases in which
this decision has been followed, viz., Hopkins v. Hopkins
(1914), 84 L.J., P. 26 (by the English Probate Division);
Davis v. Morton (1913), 2 K.B. 479; and Rex v. Seddon
(1916), 85 L.J., K.B. 806; 80 J.P. 208 (a bastardy sum-
mons) ; and it is to be noted that in Stokes v. Stokes (1911), P.
195, the Probate Division (XEvans, President, and Deane, J.)
give the precise reason for the decision in Pickavance v. Pick-
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avance, viz., that the first summons was withdrawn “with the
consent of the parties and amounted to a withdrawal of the
complaint.” The decision in Quebec Liquor Commission v.
Menard (1921), 36 Can. C.C. 385 is really based on the same
principle, and Rex v. Chew Deb (1913), 18 B.C. 23, founded
on Bradshaw v. Vaughton (1860), 30 L.J., C.P. 93 (in which
the magistrates dismissed the charge upon default of the com-
plainant to attend and support it) and Tunnicliffe v. Tedd
(1847), 17 L.J., M.C. 67, is clearly distinguishable, whatever
may otherwise be said about it, for the reasons given by Mr.
Justice MurpHY.

In Reg. v. Stamper (1841), 1 Q.B. 119; 10 L.J., M.C. 73,
strongly pressed upon us by appellant’s counsel the prosecutors
likewise did not appear to support their complaint in a bastardy
case and so (under the special provisions of section 73 of 4 & 5
Wm. IV, c. 76) the sessions only made an order against them

for the costs of the putative father who did appear to “resist

such application.” It is to be noted that neither in this case nor
in Bradshaw’s case nor in Tunnicliffe v. Tedd (1847), 17 L.d.,
M.C. 67; 5 C.B. 553, did the magistrates give leave to with-
draw the information or complaint, and the point there under
consideration was what was the effect when the informant
voluntarily withdrew from (i.e., abandoned) the further prose-
cution of the charge he had laid. The point is neatly put in

Tunnicliffe’s case in Cresswell, J.’s judgment, vez. :

“It appears to me that there was a hearing in this case. As soon as the
defendant appeared and pleaded to the summons, there was an issue joined.
The plaintiff was asked what he had to say, and said that he had no
evidence to offer. Having heard that, the Justices heard the case.”

The failure to observe this obvious distinction between a
“withdrawal,” conditional or unconditional, by leave of the
Court and the situation created by the breakdown of the charge
when the prosecutor abandons it by “withdrawing” at any stage
from its further prosecution, accounts for the misapprehension
of the language used in the Stamper, Bradshaw and Tunnicliffe
cases, particularly in regard to the observations of Erle, C.J. in
Bradshaw’s case, which are quoted and misapplied in Rex v.
Chew Deb, supra, and the fact that a certificate of dismissal had
been given after what was held to be equivalent to a hearing on
the merits, overlooked. Long ago, indeed, it was so decided as
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appears from the judgment of the Queen’s Bench in The Queen
v. Church Knowle (1837), 7 A. & E. 471, wherein it was said
by Coleridge, J. p. 479:

“Quashing an order for want of form is different from quashing it merely
because the merits are not gone into. 1If the order is discharged because
the respondents do not choose to enter into their case, that is a quashing
on the merits. We decide this case, therefore, on the general ground which
has been long established.”

In Brooks v. Bagshaw (1904), 2 K.B. 798 the King’s Bench
Division (Lord Alverstone, C.J., Kennedy and Phillimore,
JJ.) held in a prosecution under the Sale of Food & Drugs Act
that a second summons could be issued on the same information
though the first had not been proceeded with upon its return
but was “simply allowed to drop” because of a defect in the

time for service, the Court saying, pp. 801-2:

“Ever since the decision in Ex parte Fielding [ (1861)1, 25 J.P. 759 it
has been held that on a valid information two or more summonses in sue-
cession can be issued unless and until there has been a determination of
the matter on its merits. In Ez parte Fielding [(1861)]1, 25 J.P, 759
Cockburn, C.J. pointed out that, ‘The justices entertained the application
in due time, and therefore issued a summons. That summons, however,
from some cause or other, was not served, and dropped. Why should the
same justice not issue another summons, or a series of summonses, if neces-
sary, on the same information? I think, therefore, that, as the informa-
tion in the present case was laid within the proper time, the issue of the
second summons was in the circumstances perfectly valid, and the justices
ought not to have refused to entertain the case.”

This decision was followed and applied in Williams v.
Letheren (1919), 2 K.B. 262, Bray, J. saying, p. 268:

“That case seems to me to be a clear authority for saying that where, as
in the present case, there has been no determination of the matter on the
first summons, the justices have jurisdiction to issue a second summons on
the same information.”

Lawrence and Shearman, JJ. agreed, the latter saying, p.
270:

“I agree. I think nevertheless that we should not encourage a practice
of having two summonses upon the same information in the paper for
hearing before the justices upon the same day. It would have been better
that the justices should have determined that the first and irregular sum-
mons should be withdrawn and that another regular summons should be
taken out in its place. The fact that that was not done did not, however,
interfere with the jurisdiction of the justices to hear and determine the
second summons.”

The Full Court of New Brunswick in Ex parte Wyman
(1899), 34 N.B.R. 608; 5 Can. C.C. 58, held (per Tuck, C.J.,
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Hanington and Van Wart, JJ.) that a magistrate may allow the MURPHY,J.

prosecutor to withdraw a charge under the Canada Temperance
Act after the evidence of one witness has been taken, and after
refusing a’certificate of dismissal he may proceed to hear a
charge substantially the same upon a second information. The
fourth member of the Court, Landry, J. dissented but his dis-
sent was based under the misapprehension of Erle, C.J.s
remarks in the Bradshaw case already noted in Rex v. Chew
Deb.  The Court in reaching its decision considered the effect
of section 858 (now 726) of the Criminal Code but decided
that it did not prevent the magistrate from taking the course
he did. It is likewise apparent that section 720 does not affect
his right so to act because the direction therein “to hear and
determine the complaint or information” is substantially a
declaration of the law as it existed before the Code, and to allow
a “withdrawal” of a charge in a proper case is not inconsistent
with that direction: section 726 is complementary to 720 and
contains the same direction to “determine,” and they should be
read together, and with 722 also, which provides for the issu-
ance of a certificate of dismissal in a proper case; sections
essentially the same as these are to be found in our Summary
Convictions Act, R.S.B.C. 1924, Cap. 245.

The same Full Court in Rex v. Nickerson: Ex parte Mutchell
(1909), 39 N.B.R. 316; 16 Can. C.C. 316; pronounced unani-
mously another decision, also on the Canada Temperance Act,
to the same effect. It is to be noted that the Court dealt with
the matter upon the real facts thereof and disregarded certain
statements in a so-called certificate of dismissal which were
contrary to the real action taken by the magistrate; the judg-
ment, after reeciting the facts, concludes:

“For the magistrate under these circumstances to have given a certificate
of dismissal would simply be for him to certify to an untruth. It was con-
tended, however, that in effect and in law a withdrawal and a dismissal
were one and the same thing. That is contrary to Exz parte Case [ (1889)1,
28 N.B.R. 652, when Tuck, J. in delivering the judgment of the Court says,
‘there is no authority for saying that a withdrawal per se is equivalent to
a dismissal. A withdrawal entitles the defendant to a dismissal if he
appears and asks for it on that ground. No case goes further than that.
See also Fz parte Wyman [ (1899)], 34 N.B.R. 608.

“This certificate does not profess to be a certificate of dismissal. It
states precisely and accurately what was done and it was for that purpose
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or not, for if he had he never exercised it in dismissing the information.”

The appellant herein also did not at the time of the with-
drawal of the first charge ask for a certificate of dismissal,
though it is not apparent, in view of the other authorities cited
above, how that could have affected the matter if the magistrate
saw fit to allow a withdrawal in the particular circumstances of
the case. The expression of such a view (which overlooks the
distinction between ‘‘withdrawal” equivalent to abandonment
and adjudication and “withdrawal” by permission contemplat-
ing another prosecution) was moreover obifer as being unneces-
sary for the decision upon the facts. Since then the correct view
of the matter has been laid down in the Tyrone case, supra, in
which Chief Baron Palles said (p. 48):

“In my opinion the permission given by the Justices to withdraw the
first complaint did not amount to an aequittal. The order involved no
more than the consent of the Justices that the question of the guilt or
innocence of the defendant in the summons should be withdrawn from their
cognizance, that is, that they should not adjudicate upon it. There was,
therefore, an absence of adjudication; whilst, to amount to an acquittal,
it was necessary that there should be an adjudication on the merits. The
withdrawal had not, in my opinion, any greater effect than that which a
nolle prosequi has in proceedings by indictment, and that undoubtedly,
would not be an answer to a subsequent indictment for the same offence.”

In granting such permission a magistrate would doubtless
have to be guided by what was in the best interests of public
justice, and it is beyond question that in the case before us his
action was of that nature because it was in furtherance of the
intention of the Legislature to secure due observance of the
statute by the imposition of more severe penalties for repeated
offences in selling liquor.

The main principle to be gathered from all the many cases,
not always consistent or exact, and based in varying circum-
stances, that we have considered is that, unless it can be said
on the facts of the particular case that there has been an adjudi-
cation and acquittal upon the merits, the permission of the
Court to withdraw a charge is not equivalent to a dismissal
which can be pleaded in bar of subsequent proceedings.

The appeal, therefore, should be dismissed, but we think it
desirable, ex abundanti cautela, to say that it is questionable if
this is a case for prohibition because it does not appear from the
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incomplete material before us that the magistrate refused to MURPHY,J.
hear the evidence in the usual way in support of the plea of 999
autrefors acquit, and there is moreover an appeal from him i‘n Feb. 18,
case of error in fact or law to the County Court which appeal is

: a3 3 : 3 COURT OF
in all respects a tl'lal er novo }vhe'rem complete justice can be ©P7%"O!
done; but as no objection of this kind was taken here or below,

April 11.

and the essential facts are all admitted, we think it best on this
special occasion to entertain and refuse the application upon the gy
merits but without establishing a precedent for such a course
in future.

v.
SomERS
Appeal dismissed.

Solicitor for appellant: Adam Smith Johnston.
Solicitor for respondent: A. M. Johnson.

[N RE IMMIGRATION ACT AND TOKU NISHI ET AL. wmureny, J.

(In Chambers)

Habeas corpus—Japanese obtains certificate of naturalization—=Subsequent 1928
attempt of wife and children to enter Canada—No passport from Japan

~Entry refused—~Section 3 (¢) of Immigration Act subject to other dis- Aug-24.
qualification—R.8.C. 1927, Cap. 93, Sec. 8 (i) and (t). In e

. . . . . IMMIGRA-

M., an immigrant from Japan in 1914, subsequently obtained a certificate TION AcCT
of naturalization as a Canadian citizen. In 1928 his wife and two AND

- o . . 3 T N
children on arriving at Victoria from Japan were refused entry on the Toxu N1sut

ground that they had not in their possession a valid passport issued
in and by the Government of the country of which they were citizens
as required by order in council pursuant to section 3 (i) of the
Immigration Act. On habess corpus proceedings the applicants
claimed that notwithstanding their not having a passport, they were
entitled to admission into Canada by virtue of section 3 (#) of the
Immigration Act.

Held, that said section 3 (t) is restricted to the question of illiteracy of
relatives of an admitted immigrant and when otherwise disqualified
such persons are prohibited from entering Canada.

AAPPLICATION for a writ of habeas corpus. One Masakichi
Nichi had been landed in Canada as an immigrant from Japan Statement
in 1914.  He subsequently obtained a certificate of naturaliza-
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(Iﬁg‘éﬁ’g&r‘s’; tion as a Canadian citizen. His wife Toku Nishi and her two
children arrived from Japan at the Port of Victoria in April,

1928 1998, The immigration officer in due course investigated the
Aug.24.  circumstances and adjudged the three applicants unqualified
Ix me  for admission into Canada, and subsequently, pursuant to the
&f{i“z‘é‘; Immigration Act, a Board of Inquiry was convened, and deter-
axp  mined that the applicants came within the class of prohibited
Towu NISHT 4 migrants and not entitled to be landed in Canada in that they
had not in their possession a valid passport issued in and by
the Government of the country of which they were subjects or
citizens. Notwithstanding the fact that a proper passport is
required of immigrants under order in council pursuant to
section 3 (¢) of the Immigration Act and that they held none,
the applicants claimed a right to be admitted into Canada by
virtue of section 3, subsection (¢) of the Immigration Aect,

which section reads as follows:

“(t) On and after the first day of July, one thousand nine hundred and
nineteen, in addition to the foregoing ‘prohibited classes,’ the following
persons shall also be prohibited from entering or landing in Canada:—Per-
sons over fifteen years of age, physically capable of reading who cannot read
the English or the French language or some other language or dialect:
Provided that any admissible person, or any person heretofore or hereafter
legally admitted, or any citizen of Canada, may bring in or send for his
father or grandfather, over fifty-five years of age, his wife, his mother,
his grandmother or his unmarried or widowed daughter, if otherwise
admissible, whether such relative can read or not, and such relative shall
be permitted to enter.”

Heard by Murruy, J. in Chambers at Vietoria on the 24th
of August, 1928.

Statement

O’Halloran, for applicants.
Jackson, K.C., for the Crown.

Mureny, J.: The provisions of section 3, subsection ({) of
the Tmmigration Act are restricted to the question of illiteracy
Judgment of relatives of an admitted immigrant, and when such persons
are otherwise disqualified, they are prohibited from landing in
Canada.
Application dismissed.
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BURPEE v. BURPEE. MCDONALD, J.

1929
Husband end wife—Foreign decree for divorce—Alimony—Final judgment

for—Action on foreign judgment. March 11.

BURPEE
A husband’s action in the State of Washington for a divorce being unop- D,f} e

posed, n decree was granted not on account of any misconduct of the JURPEE
wife but rather that of the husband. The grounds, however, would not
justify a decree of divorce in British Columbia. As ancillary to the
decree, judgment was entered for the wife for $35 per month alimony
for maintenance of wife and infant child. Later the child died and
final judgment was then entered for the wife for $5,000. In an action
brought by the wife in British Columbia upon the judgment:—

Held, that a divorce granted in a foreign jurisdiction is valid here provided
the husband was domiciled within the jurisdiction of the Court grant-
ing the decree. The merits are all with the plaintiff and the defendant
having brought his action in the Washington Court and having chosen
his forum is bound by the decision of that Court, and the plaintiff is
entitled to judgment.

I&CTIQN to recover judgment upon a judgment delivered in
the State of Washington for $5,000 alimony. Tried by

. Statement
McDowatp, J. in Vancouver on the 7th of March, 1929.

E. A. Burnett, for plaintiff.
Symes, for defendant,

1ith March, 1929.

McDonarp, J.: In 1913 the defendant sued his wife, the
plaintiff, for a divorce in the Courts of the State of Washington.
The petition was unopposed and the decree was granted, not, it
may be interjected, upon account of any misconduct of the
present plaintiff but rather upon that of the present defendant.
The grounds upon which the divorce was granted were not such yuqgment
as would justify a divorce in British Columbia. As ancillary to
the decree of divorce a judgment was entered against the present
defendant for $35 per month alimony. This was intended for
the maintenance of the present plaintiff and her then infant
child. Later this child died and, on the 7th of December,
1928, a final judgment was entered in favour of the present
plaintiff against the present defendant for $5,000.
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1929
March 11.

BURPEE
V.
BURPEE

Judgment
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Upon the evidence of Mr. Baldrey, an Attorney-at-Law
residing at Bellingham, Wash., I am clearly of the opinion that
this is a final and valid judgment and not subject to modifica-
tion. Upon this judgment the plaintiff now sues in British
Columbia. At the trial I disposed of all the defences raised
except the question of whether or not the judgment can be
enforced in British Columbia by reason of the fact that it is
against publie policy to enforce such a judgment in this Prov-
ince where no ground for divorce is recognized except adultery.
I have examined the authorities cited by counsel especially
Rousillon v. Rousillon (1880), 14 Ch. D. 351 and Emanuel v.
Symon (1908), 1 K.B. 302 and the cases cited therein. I am
unable to find in any of these cases any reason why the present
judgment should not be enforced in our Courts. It is not
against the policy of our Courts to grant a divoree nor to grant
a judgment for alimony for a divorce granted in a foreign
jurisdiction for any reason recognized as sufficient within that
jurisdiction is valid here provided the husband was domiciled
within the jurisdiction of the Court granting the decree. The
merits are all with the present plaintiff and, in addition to the
matters mentioned above, I cannot see any answer to the con-
tention of the plaintiff’s counsel that the present defendant
having brought his action in the Washington Court and having
chosen his forum is now bound by the decision of that Court.

There will accordingly be judgment for the plaintiff.

Judgment for plaintiff.
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ROYAL BANK OF CANADA v. HODGES ET AL.

Banks and banking—Loans—~Security—Purchaser of right to cut timber—
—Whether “owner” within Bank Act—Vendor’s reservation of title—
Effect of—Conditional Sales Act—R.8.B.C. 1924, Cap. 44, Sec. 9 (2)—
R.S.C. 1927, Cap. 12, Sec. 88.

Under an agreement of sale, the Exchange National Bank of Olean and the
Olean Trust Company sold to the Blue River Pole & Tie Company
Limited a number of timber licences with all trees and timber stand-
ing, lying and being thereon, the purchase price being paid by instal-
ments at so much per foot as the cut lumber and poles were shipped.
The agreement contained the following term: “It is understood and
agreed that the property and title in the said timber licences and lots
and all timber cut therefrom shall remain in the vendors until the
same are fully paid for by the purchaser.” The Blue River Company
then applied for and obtained a line of credit from the plaintiff Bank
and gave gecurity therefor under section 88 of the Bank Aect. Said
Company proceeded to cut and ship poles but later became bankrupt
at which time it was in arrears in payments to the vendors for poles
shipped in a sum exceeding $6,000, and there was owing on advances
by the Bank a sum exceeding $18,000. By order of the Court the
trustee in bankruptcy sold and disposed of the poles lying on the
property and after paying the expenses of the trustee in getting out
the poles, the Government taxes and royalties, the claims of wage-
earners holding valid liens and 2 cents per lineal foot of stumpage on
all poles shipped by the trustee, he paid a balance of $9,500 into Court.
On a special case as to whether the Bank has a valid security under
section 88 of the Bank Act, and entitled to payment of its account in
priority to the vendor’s claim to a lien and to payment of their claim
on poles shipped prior to the bankruptey:—

Held, that only an “owner” can give security under section 88 of the Bank
Act and as the Blue River Company was not an “owner” within the
meaning of said section, the assignments made to the Bank under said
section are invalid.

ACTION for a declaration that a certain assignment of the
19th of April, 1928, made by the Blue River Pole & Tie Com-
pany Limited to the plaintiff Bank of certain produects of the
forest claimed to be owned and in the possession of said Com-
pany, described as poles, ties, logs and lumber on certain limits
on the North Thompson River, and purporting to be made under
and pursuant to the Bank Aect, is a good and valid security in
the hands of the plaintiff for the sum of $18,066, said sum hav-
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MCDONALD, J.

1929
April 10, 24.
RoYAL BANK

oF CANADA

v.
Hobpges

Statement
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-ing been advanced by the said Bank to the Blue River Pole &

Tie Company. The facts are set out in the head-note and

April 10, 24. T€asons for judgment. Tried by McDonarp, J. at Vancouver

RoyAL BANK
oF CANADA

v.
HopGes

Judgment

on the 28th of March and the 2nd of April, 1929.

Alfred Bull, for plaintiff.
Macrae, for defendants.

10th April, 1929.

McDownarp, J.: The defendants, Exchange National Bank of
Olean and Olean Trust Company, sold to Blue River Pole & Tie
Company Limited certain timber licences in British Columbia.
Under the agreement the purchase price was payable by instal-
ments as the cut lumber and poles were shipped, with a proviso
fixing minimum annual payments. The agreement contained the
following term:

“It is understood and agreed that the property and title in the said
timber licences and lots and all timber cut therefrom shall remain in the
vendors until the same are fully paid for by the purchaser.”

Almost immediately after entering into this agreement Blue
River Pole & Tie Company Limited applied to the plaintiff for
a revolving line of credit and gave security to the Bank under
section 88 of the Bank Act. The Blue River Company Limited
later became bankrupt and the defendant Hodges is its author-
ized trustee. The defendant Hodges under an order of the
Court sold and disposed of sufficient poles from the property to
pay all the costs and expenses incurred in such operation and
the trustee is now in possession of approximately $9,500. This
issue is to decide whether the plaintiff is entitled to the said
moneys or whether the defendant is entitled to the balance owing
to it by the Blue River Company of $6,099.90. Many interest-
ing questions are involved and all parties acted in good faith.
The plaintiff Bank had no notice of any claim of the defendants
nor did it make any enquiries as to the nature of the title of the
Blue River Company. The case was fully and carefully argued
by counsel and many interesting points were discussed but I
have concluded that the plaintiff cannot succeed, upon the short
ground that the Blue River Company was not an “owner”
within the meaning of section 88 of the Bank Act. Only an
“owner” can give security under that section and if the Blue
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River Company was not an owner its security falls to the ground MCPONALD, J.
and the issue must be decided accordingly. 1929

Action dismassed.  April 10, 24.

24th April, 1920. ROYAL Baxk

McDowawp, J.: After handing down my reasons for judg- or Cz.NADA
ment in this matter 1 was asked by counsel for the plaintiff to  Hopees
grant a rehearing particularly upon the question of whether or
not the Blue River Company should be held to be “owners”
within the meaning of the Bank Act. This rehearing has taken
place and I have examined the cases cited by Mr. Bull upon
this question, wviz.: Forsyth v. The Imperial Accident and
Guarantee Ins. Co. of Canada (1925), 86 B.C. 253; Chan
v. C.C. Motor Sales Ltd. (1926), ib. 488 (affirmed in the
Supreme Court of Canada) and International Typesetting
Machine Co. v. Foster (1920), 60 S.C.R. 416. As I read those
cases they are to be considered in respect of the facts therein
involved. In each case the Conditional Sales Act applied and
in the Forsyth case and in The North British and Mercantile
Insurance Company v. McLellan (1892), 21 S.C.R. 288,
therein cited, the decision was that in insurance cases the posi- Judgment
tion between the purchaser and the vendor was that of owner
and mortgagee. The decision in the Chan case may go a little
further but even in that case the Conditional Sales Aect applied
and I understand the decision to be simply that the mortgagee
was required, as is usual in such cases, to account to the mort-
gagor for the proceeds of the sale.

In my opinion the Conditional Sales Act does not apply in
the present case for the reason that “possession” in the sense in
which the word is used in section 3 of that Act was never given.
This was a sale of licences to cut a large tract of timber. The
purchaser bought the right to cut. There was no assignment of
the licences nor did any possession pass, but what the purchaser
acquired was that so long as it was not in default it had the
right to cut and ship. 1 agree further with Mr. Macrae (and
this is almost a corollary to what has preceded) that section 89
of the Bank Act does not apply. It is not a vendor’s lien which
is here claimed because such lien applies only after the landlord
has parted with possession to the purchaser.
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McpoNALD,J.  Tp the result, I adhere to the opinion previously expressed.
1920 1 might say, however, as a result of Mr. Bull’s having brought

to my attention my previous statement, that the Bank made no
enquiries as to the nature of the title of the Blue River Com-
Ro?éifﬁ? pany, there is no evidence on this point one way or the other

v, in the stated case. I simply drew that conclusion from a

April 10, 24.

Hobe®S omark which Mr. Bull made on the previous argument.
Action dismassed.
MACDONALD, THOMPSON v. SCOLLARD.

J.
(In Chambers) Arrest — Ca. re—Affidavit in support — Application to disclose — R.8.B.C.
1929 1924, Cap. 15, Secs. 8 and T—1 & 2 Viet. (Imperial), Cap. 110.

April 10. 0y an application for discharge from custody unde;* section 7 of the Arrest
and Imprisonment for Debt Act, if the Court is satisfied that the

T
HO%'PSON defendant had no intention of quitting the Province at the time the
SCOLLARD writ of capias was issued, he should be discharged.

SUMMONS to discharge defendant from custody held on
capias issued pursuant to order of the Court on plaintiff’s affi-
davit, after proving a debt on a foreign judgment for
$19,406.93. The following paragraphs of the affidavit deal

with the question of “quit the Province” :

“5. That I have been informed by John Cameron a police officer on the

Vancouver City Police Force that the defendant will quit the Provinee of
British Columbia as soon as he is able to do so.

“g. That I have good, reasonable, and probable calse for believing the

Statement defendant is about to quit the Province of British Columbia and that he
will do so unless he be forthwith apprehended.”

The following objections were taken to the writ, order for

capias and affidavit:

“1. That the writ of capias does not comply with the statute: (a) It
is entitled in an action; (b) the signature of the plaintiff’s solicitor was
not on the writ of capias before issue from the registrar’s office.

“2. That the plaintifi’s affidavit filed herein does not state: (a) That
the deponent ‘verily believes’ the information set ouf in said paragraph 5;
(b) probable cause for plaintiff’s belief that defendant is about to quit the
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country; (c) any material upon which the Court could draw an inference MACDONALD,
except hearsay evidence without stating why same should be believed; (d)
any fact upon which an inference could be drawn or judgment based; (e)
any reasonable or probable cause for the statement in said paragraph 6, 1929
as foundation for the Court to act or exercise jurisdiction.

“3. That the defendant does not and did not at any time since he came
to reside in the Province and never has had any intention of leaving the THOMPSON
Province and the affidavit in support of the application is untrue.” »

The application was heard by Macpo~xarp, J. in Chambers ScoLLaRD
at Vancouver on the 10th of April, 1929.

J.
(In Chambers)

April 10.

Stuart Henderson (Manzer, with him), for the application:
The form set out in R.S.B.C. 1924, Cap. 15, does not give a
style of cause, nor was the writ signed by the plaintiff’s solicitor
before issue, as required by marginal rules 5 and 19. The
affidavit of the plaintiff does not comply with marginal rule
523: see Annual Practice, 1929, pp. 540-1 and Yearly Prac-
tice, 1929, pp. 568 and 585; In re J. L. Young Manufacturing
Company, Limited. Young v. J. L. Young Manufacturing
Company, Lamited (1900), 2 Ch. 753. The question of prob-
able cause in section 3 of the Aect is for the judge on facts
stated, not of opinion of the plaintiff on oath: see Willis v.
Snook (1841), 8 M. & W. 147; Gbbons v. Spalding (1843),
11 M. & W. 173; Graham v. Sandrinellt (1846), 16 M. & W.
191 all based on the exact wording of our Act and the English
Act (1 & 2 Viet.,, Cap. 110, Sec. 3). Harvey v. O'Meara
(1839), 3 Jur. 629, states it must not be on suspicion but on 4,eyment
facts stated: see also form in Chitty’s King’s Bench Forms,
15th Ed., pp. 947-8 and cases there cited: see also Walt v.
Barber (1899), 6 B.C. 461; Williams v. Richards (1895), 3

*B.C. 510; Kimpton v. McKay (1895), 4 B.C. 196; Wehrfritz
v. Russell (1902), 9 B.C. 50; Ward v. Clark (1895), 4 B.C.
71; Courster v. Madden (1898), 6 B.C. 125; Shaw v.
McKenzie (1881), 6 S.C.R. 181 at p. 191.

G. B. Duncan (A. deB. McPhillips, with him), contra:
Reversing paragraphs 5 and 6 of the affidavit there is a sub-
stantial compliance with marginal rule 523. The present
application is not an appeal from the order of capias and until
appealed from the order is binding: see Butler et al. v. Rosen-
feldt (1879), 8 Pr. 175; Macaulay v. O’'Brien (1897), 5
B.C. 510.
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Macpoxarp, J.: In this action, the defendant was arrested
under the provisions of the Arrest and Imprisonment for Debt
Act, R.S.B.C. 1824, Cap. 15. He did not avail himself of the
provisions of section 5 of that Act, as to giving a bail bond to
the sheriff, and now seeks to utilize, for the purpose of discharge
from custody, section 7 of that Act. Shortly stated, this section
provides that it shall be lawful for any person arrested upon a
writ of capias to apply, at any time after arrest, to a judge of
the Court in which the action has been commenced by summons,
calling upon the plaintiff to shew cause why the person so
arrested should not be discharged out of custody. And then the

section adds:
“And it shall be lawful for such judge to make such order upon such
summons as to the judge may seem fit.”

Provision is then made for an appeal by either party dissatis-
fied with the order that might be made by the judge.

This legislation is similar to 1 &2 Viet. (Imp.), Cap. 110, and
in a number of cases it was decided that a defendant, utilizing for
a like purpose the corresponding section in the English Act, may
contend that the provisions of the Aect, providing for the order
for the writ of capias had not been complied with, or the defend-
ant so under arrest may apply to the Court upon affidavit to meet
the statements contained in the material upon which the order
for the issuance of such writ had been obtained.

It appears that the plaintiff, in obtaining the order for the
issuance of the writ of capias, endeavoured to comply with sec-
tion 3 of the Act. This shortly stated is as follows: That a
plaintiff in an action brought for the recovery of a debt or
money demand or damages may, by an affidavit of himself or®
some other person shew to the satisfaction of a judge of the
Court that he has a cause of action against the defendant to the
amount of over $100, or has sustained damages to that amount:
and then the section adds that such party must shew to the satis-
faction of the judge “that theve is probable cause for believing
that the defendant . . . is . . . about to quit the Province
unless he . . . be forthwith apprehended.”

This seetion requires, apparently, two essentials in order to
bring it into operation. First, a debt or claim for damages as
outlined in the section and then proof to be afforded to the
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judge as to the intention of the defendant to quit the Province MACPONALD,
almost immediately. Without those two essentials, the judge is (n Ch‘;}lbers)
not required to grant his order authorizing the issuance of the 1929
writ of capias. It is quite evident from the material that the
plaintiff is seeking to recover the amount of a judgment which
he obtained in the neighbouring State of Washington against THOMPsoN
the defendant. Ile seeks such recovery in this Provinee and has SCOELABD
taken steps for that purpose and, incidentally, has obtained the
writ of capias, now the subject of consideration. It is contrary
to the policy of our Courts to arrest a foreigner upon a debt
contracted in a foreign country, arising from transactions
between two foreigners. If the defendant was simply tem-
porarily in this Province, then I think that the Court should
not assist the plaintiff in the recovery of his debt or allow the
arrest to continue, but I find, on the contrary, that the defend-
ant has been resident for some considerable time in this Prov-
ince and has a more or less fixed place of abode at Cobble Hill
on Vancouver Island, so that the objection to which I have
referred does not apply. There ave numerous cases along this
line, particularly in the Province of Ontario, to which reference
might be made.

Finding, then, that the defendant was thus subject to a pro-
cess of this nature in this Province, the question is whether his
contention, that there are defects in the material upon which
the order has been obtained should prevail, and, secondly,
whether even aside from any defective material, he has shewn
to the Court such evidence as would warrant the application
under the provisions of section 7 of the Act with respect to his
discharge. First, as to the writ of capias under which the
defendant is being held in custody, objection has been made that
it is not in the form provided by the Act. There were some
objections to the form of the capias, but those seem to be
of no importance. Also, objection was made as to the style
of cause being inserted in the writ of capias. This may
be treated as surplusage. DBut there was a point raised as to
the writ not stating by whom it was issued. In that respect
it does not follow the form provided in the schedule of the Act.
The form provides at the end thereof as follows: It shall state
that “this writ was issued by H. F., of , solicitor

14

April 10.

Judgment
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MACD"I’NALD’ for the plaintiff within named.” There is no such statement on
(In Chambers) the face of the capias, but looking at the back of it, the endorse-

1929
April 10.

THOMPSON
v.
SCOLLARD

Judgment

ment on the back, I find a reference made as to the person by
whom the writ was issued. I take it, from the affidavit and
from the argument of counsel, that this endorsement on the writ
of capias was simply to comply with the provisions of section
13 of the Aect, which states that the sheriff must not execute
the writ of capias until there shall be delivered to him or his
deputy by the solicitor the writ of capias endorsed in the manner
therein named, with the name and place of abode of such solici- .
tor. The conclusion to be drawn is that, appareutly, you should
follow the form contained in the schedule, as you would on an
ordinary writ of summons and then, in addition, you have to
place the endorsement on the back of the writ of capias. Now,
while that may be an objection, I do not think it is sufficient in
weight to affect this application. I am only referring to it, so
as to dispose of what may be termed preliminary objections.

I come, then, to consider the more important objection;
that is, as to whether the affidavit is sufficient on both points,
viz., as to the question of the debt referred to therein and as
to the question of intention on the part of the defendant to quit
the Province. As to the debt, I consider, if you read together
paragraphs 2, 3 and 4, of the affidavit of the plaintiff upon
which the order was obtained, that it is sufficient to fully cover
the ground. Then as to the material upon which the order
was made with respect to quitting the Province, in the 6th
paragraph the plaintiff says:

“That I have good, reasonable and probable cause for believing the
defendant is about to quit the Province of British Columbia and that he
will do so unless he be forthwith apprehended.”

Tt has been held that this statement is not sufficient to come
within the intention of the Aet, the intention being, that facts
shall be submitted to the judge granting the order, upon which
he can determine whether section 3 shall come into operation or
not. It is quite evident that the party seeking this remedy
should not be himself, the person to decide whether a provision
of this nature in an Act should be operative or not. It is quite
clear, I repeat, that the judge should determine that question.

Then it is contended that even assuming that paragraph 6
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is not of itself sufficient to enable the section to be operative, MACDgNAw’
that it should be read in conjunction with paragraph 5 and thus (In Chambers)
become effective. The evidence, so terming it, upon which the
plaintiff sought to obtain this order as to the defendant quitting
the Province is not of a direct nature, but what may be called
hearsay evidence. Now, affidavits for use in our Courts under THO%PSON

marginal rule 523,— ScOLLARD
“Shall be confined to such facts as the witness is able of his own knowl-

edge to prove, except on interlocutory motions, on which statements as to

his belief, with the grounds thereof, may be admitted.”

1929
April 10.

The plaintiff must necessarily invoke the last portion of this
rule to which I have referred.

Reading those two paragraphs transposed, it is submitted
that this rule may be applied. In other words the plaintiff says
he has good and probable cause for believing that the defendant
is about to quit the Province and that the Court should look at
the previous paragraph to determine what his grounds are for
such belief. The difficulty of that contention being accepted is,
that he does not state that he believes that this ground is worthy
of credence, nor does he even state that it is the ground upon
which he bases his belief as to the probable cause. His counsel Judgment
seeks to impress the Court with the probability that the state-
ment referred to in paragraph 5 is the one that operated on the
mind of the deponent when he made the affidavit, and particu-
larly paragraph 5 of the affidavit.

Upon an affidavit of this kind T do not think a conclusion
should be reached by guesswork. I think it has been expressed
by one of the decisions; there is to be no “intendment.” You
must clearly state not only the facts, but where you have
grounds you should connect those grounds with that belief.
The judge has to be “shewn to his satisfaction.” In that con-
nection I need only refer to the oft-quoted case of In re J. L.
Young Manufacturing Company, Limited (1900), 2 Ch. 758,
where the Court of Appeal held:

“An affidavit of information and belief, not stating the souree of the

information or belief, is irregular, and therefore inadmissible as evidence,
whether on an interlocutory or a final application.”

Lord Alverstone, C.J., in giving his judgment, states:
“In my opinion so-called evidence on ‘information and belief’ ought not
to be looked at at all, not only unless the Court can ascertain the source
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MACDONALD, of the information and belief, but also unless the deponent’s statement is

J.
(In Chambers)

1929
April 10.

THOMPSON
.
SCOLLARD

Judgment

corroborated by some one who speaks from his own knowledge.”

The Court has to guess in this case, as to the ground of belief
and if that course were pursued then, at the best, it was a mere
piece of gossip, if I may so term it, on the part of Cameron,
communicated to the plaintiff, and this is irrespective of the
denial, which has since been made by Cameron, as to having
made a statement to the alleged effect. Lord Alverstone, C.J.,
says:

“If such affidavits are made in future, it is as well that it should

be understood that they are worthless and ought not to be received as
evidence in any shape whatever.”

Lord Justice Righy followed along the same lines. So I
think this is an important feature of the application.

I now consider a matter which may be termed as more directly
connected with the merits of the case. I am quite satisfied
upon an application made by the defendant under section 7 of
the Act, he may file affidavits contradicting the statements con-
tained in the affidavits filed by the plaintiff in obtaining the
order for the writ of capias. In Toothe v. Frederick (1891),
14 Pr. 287, Boyd, C. discusses the difference between the law
relating to arrest under the Imperial statute and that in force
in England from which our statute is taken. It is true that the
judgment in that case, according to the notation in the reports,
has apparently been overruled in effect in Coffey v. Scane (1895),
22 A.R. 269, but this was doubtless not material with respect
to the history of the legislation nor in particular as to the
summing up of the position of a debtor under the Imperial Act.
Chancellor Boyd says that two things must concur before the
statute operates—the quitting of Ontario, and an intent thereby
to defraud creditors. The latter does not require to be consid-
ered in this Province. He then comes to a conclusion upon the
first ; that as to quitting Ontario and gives the decision of the
Court as follows upon that point (p. 289):

“T am satisfied with the result arrived at on the affidavits here, that the
defendant had no intention to flee the country at the time of his arrest.
He meets and explains what is relied upon in the first affidavits upon which
the County judge acted.”

Now, as far as the relief by the defendant being granted and
discharged from custody, while there is a difference in the

statute to which I have referred, still upon this point the law
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seems the same in British Columbia as in Ontario. There is MACDONALD,
the right, as I previously mentioned, to the defendant, of shew- (1n Chambers)
ing by way of substantive application that he was not intending |00

to quit the Province. The material upon which the plaintiff
sought to satisfy the judge making the order was of the nature
to which I have referred. It appears that even if I were THOZ“’SON
to accept the statement made by Cameron, as being sufficient ScoLramp
and forming the ground upon which the plaintiff based his
affidavit of belief as to the defendant quitting the Provinece, still
that Cameron has now denied making such statement, and his
denial is corroborated by another detective, to some extent, at
any rate. The defendant very flatly denies any intention of
quitting the Province. On probing into the matter, it would
appear that the ground on which Cameron got the impression
that the defendant might quit the Province was that certain
coupons, payment for which would not mature until the coming
August, had been detached from the bonds to which they
belonged, and thus it would appear, according to the idea of
some of the parties interested in the arrest on the criminal
charge, that the defendant might be intending to leave the
Province. 1If such a fact had been communicated to the judge
granting the order, as to the real ground in this connection, I
do not know what effect it might have had upon his mind, but,
as far as I am concerned, I feel quite satisfied that no such
reasonable deduction could be drawn, simply from the severance
of the coupons from the bonds to which they belonged. Outside
of this fact there does not appear to have been any evidence or
facts upon which a reasonable conclusion could be drawn that

April 10.

Judgment

the defendant would leave his place of residence where he has
been for some time and go to some other country, outside the
Province of British Columbia. If he went to the neighbouring
State of Washington, he would only be proceeding then to the
State in which the judgment sought to be recovered was obtained
against him. Without further comment upon this portion of
the application, I feel quite satisfied that the defendant had no
present intention of quitting the Province at the time the writ
of capias was issued, and for that reason he should now be
discharged from custody. His discharge is ordered accordingly.
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As to the costs, I follow the course pursued in similar cases in
Ontario and make the costs, costs in the cause. Order
accordingly.

Application allowed.

REX v. CHIN YOW HING.

Criminal law-—Habeas corpus—Conviction—Jurisdiction of magistrate—
Right of applicant to shew lack of—Evidence supporting conviction—
Inability of judge to consider sufficiency of.

On application for habeas corpus with certiorart in aid evidence may be
submitted by affidavit to shew that the convicting magistrate lacked
jurisdiction but the judge before whom the application is made can-
not pass upon whether there was sufficient or any evidence to support
the conviction.

LL\PPLICATION for a writ of habeas corpus with certiorars
in aid, the applicant having been convicted of an offence under
The Opium and Narcotic Drug Act. The facts are set out in
the reasons for judgment. Heard by Macponarp, J. in Cham-
bers at Vancouver on the 9th of April, 1929.

Nicholson, for the accused.
Wood, K.C., and W. M. McKay, for the Crown.

Macpoxarp, J.: Upon this application for a writ of habeas
corpus it is contended by the applicant, that there was a want of
jurisdiction, on the part of the magistrate, in convicting such
applicant for an offence under The Opium and Nareotic
Drug Act.

I am, in support of this contention, referred to my judgment
in Rex v. Montemurro (1924), 2 W.W.R. 250, in which it was
held that an affidavit may be utilized for the purpose of shewing
want of jurisdiction. I adhere to that decision, and, in my
opinion, an applicant for habeas corpus may shew want of
jurisdietion in the convicting magistrate, if such state of facts
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exists. The ground of the lack of jurisdiction is, as I under- MACDONALD,
stand it, that the applicant was tried for more than one offence (In Chambers)

at the same time. It was held, in the Montemurro case, that
such a course destroyed the jurisdiction of the magistrate. If
that event had occurred in this case, the same result would
have ensued.

I find, however, on the admitted facts, that the magistrate
simply tried one case, referred to in the information, as being
the distribution of drugs between the 6th and 9th of January,
1929. If T were now to consider the evidence upon which the
conviction was based, I would be pursuing a course which was
referred to by Lord Summner in the much cited case of Rex v.
Nat Bell Liquors, Ld. (1922), 2 A.C. 128, wide pp. 142-3,
where he criticized the judges in the Alberta Court, as having
practically reheard the case. In other words, were I to canvass
the situation and consider the evidence, I would be really treat-
ing the matter as one of appeal, and not as a resort to habeas
corpus proceedings with certiorari in aid thereof.

I think T can well quote the words to which I have just
referred in the Nat Bell judgment, as they seem properly refer-

able to the application now being considered, as follows:

“Tt appears to their Lordships that, whether consciously or not, these
learned judges were in fact rehearing the whole case by way of appeal on
the evidence contained in the depositions, a thing which neither under the
Liquor Act nor under the general law of certiorari was it competent to
them to do.”

I hold, following this case, that I have no right to consider
whether there was sufficient evidence or proper evidence upon
which a magistrate might conviet the applicant. Along these

lines, another portion of the judgment, at p. 151, is appropriate:

“It has been said that the matter may be regarded as a question of juris-
diction, and that a justice who convicts without evidence is acting without
jurisdiction to do so. Accordingly, want of essential evidence, if ascer-
tained somehow, is on the same footing as want of qualification in the
magistrate, and goes to the question of his right to enter on the case at
all. Want of evidence on which to convict is the same as want of juris-
diction to take evidence at all. This, clearly, is erroneous.”

Now, in this judgment, their Lordships, in the Privy Couneil,
went so far as to hold, that even without evidence at all, if the
jurisdiction of the magistrate to act, 1s conceded, that his judg-
ment could not be interfered with, upon cerfiorari proceedings.

1929

April 9.
Rex
v

CiNy Yow
Hing

Judgment
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MACDONALD, Here, as I understand it, the only argument is that the evidence
(In Chambers) may have pertained to two other informations, then undisposed
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of, against the same accused. Such judgment states that:

“A justice who convicts without evidence is doing something that he
ought not to do, but he is doing it as a judge, and if his jurisdiction to
entertain the charge is not open to impeachment, his subsequent error,
however grave, is a wrong exercise of a jurisdiction which he has, and
not a usurpation of a jurisdiction which he has not.”

This portion of the judgment is supplemented later on. T con-
clude by reading other appropriate and applicable portions of
the judgment (pp. 140-41):

“It will be convenient to state at the outset that none of the ordinary
grounds for certiorari, such as informality disclosed on the face of the
proceedings . . . are to be found in the present case. The charge was
one which was triable in the Court which dealt with it, and the magistrate
who heard it was qualified to do so. There is no suggestion that he was
biased or interested, or that any fraud was practised upon him. His
conduct during the proceedings is unimpeached, and nothing occurred to
oust his initial jurisdiction after the commencement of the inquiry. No
conditions precedent to the exercise of his jurisdiction were unfulfilled, and
the conviction, as it stood, was on its face correct, sufficient and complete.”

I hold that this conviction on its face is sufficient and com-
plete. It supports the warrant of commitment upon which the
applicant is being held. No proof has been afforded dehors
the conviction, by which it is invalidated, and has thus affected
the imprisonment of the applicant.

The application is dismissed.

Application dismissed.
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AICKIN v. J. H. BAXTER & CO. COURT OF
APPEAL
Practice—Application to abridge time for hearing appeal—~Section 24 of 1;2;
Court of Appeal Act—Costs of application costs in the cause—R.8.B.C.
1924, Cap. 52, Seec. 24. March 14.
AICKIN

Where an order is made abridging the time for hearing an appeal on an
application that is justified on the merits and within the statute, they ¢y ];;&XTER
costs of the application should be costs in the cause (MARTIN and & Co.
McPuirLips, JJ.A. dissenting).

APPLICATION to the Court of Appeal for leave to abridge
the time for hearing the appeal. The application was heard at
Vancouver on the 14th of March, 1929, by Macponarp, C.J.A.,
Marrrv, Garviner, McPuinures and Macoovarp, JJ.A.

Statement

J. A. Maclnnes, for the application.
Walkem, contra.

Macpoxarp, C.J.A.: At first impression I thought the costs
should be made payable in any event, but, on further considera-
tion, I think Mr. MacInnes is right. He is not asking for an
indulgence; what he is really asking is something that the
procedure of the Court provides for. He has a right to come
here on grounds that an injustice would be done unless the time macponarp,
is abridged. We have power to grant it. It is very much like ®'*
an application for the adjournment of a trial on the ground of
the illness of a witness. That would not be penalized by costs
payable either forthwith or in any event. The costs would go
as costs in the canse. It seems to me the same principle
applies here.

Marrin, J.A.: In my opinion, it is not a case for departing
from the ordinary rule. I have never heard it suggested, until
this morning, where a person comes and asks for an indulgence
from the Court, thereby occasioning extra expense, he should MmarriN,
not pay. I think the section is 24 of the Court of Appeal Aet
and it says this Court may either enlarge or abridge the time
upon such terms as it thinks right in the interests of justice as
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the case may require. That rule is applied just the same in
regard to extension as it is to abridgment and why a person
should obtain something in his favour over and above that which
the statute gives him and, nevertheless, do so at the expense of
the other parties, is something which, with all respect, I am
unable to follow. I think this is not a case for departing from
the ordinary rule.

Garziaer, J.A.: I would make the costs costs in the cause.
Where an enlargement of time is asked for there is some default.
It does not strike me that applies in the same way to an applica-
tion to abridge.

McPuirrres, J.A.: T am of the same view as my brother
MarrIN.

Macpoxarp, J.A.: The applicant is not in default. He
makes an application justified on the merits and within the
statute. T think therefore the costs should be in the cause.

Application granted, Martin and McPhillvps,
JJ.A. dissenting.

REX v. McPHERSON.

Criminal law—Fisheries—Fishery requlation No. 21—“Keeping purse-seine
open,” etc—Conviction—Offence not properly described — Power to
amend——Exercise of—Costs.

Section 21 of the fishery regulations makes it an offence for a purse-seine
to be kept open for any time after being cast in the manner known as
an “open set.” The alleged offence set out in the convietion is that the
accused “did fish for salmon with a purse-seine in the manner known
as an ‘open set.’”

Held, that the offence created by said section 21 is not properly deseribed
in the conviction and the conviction should be quashed.

Held, further, that on proceedings such as these, the rule, in civil matters,
that costs must follow the event unless good cause be shewn, should
be followed.
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APPEAL from a conviction for an infraction of section 21 of (I‘:‘gggg&g
the fishery regulations. Argued before Murrny, J. in Cham-

bers at Vancouver on the 12th of March, 1929. 1929
March 15.

Cochrane, and Hosste, for the accused. REX
J. B. Roberts, for the Crown. v

McPHERSON
15th March, 1929.

Murpry, J.: In my opinion the offence created by section 21
of the fishery regulations is not properly described in the con-
viction. The regulation makes it an offence for a purse-seine
to be kept open for any time after being cast in the manner
known as an “open set.” The alleged offence set out in the
conviction is that the aceused ‘“did fish for salmon with a purse-
seine in the manner known as an ‘open set.’” An essential
ingredient of the offence under section 21 is the keeping open
of a purse-seine for any time after being cast. It may be that
the words “in the manner known as an ‘open set’ ” may convey
this idea to the initiated but it would not do so to a Court with-
out expert evidence of what the expression means.

Further the regulation is not directed against fishing for
salmon in particular but is aimed at keeping a purse-seine open
for any time after being cast. I think I have power to amend
but unless the evidence discloses proof that the regulation has
been contravened such power should not be exercised. Giving
full credence to what the witnesses for the prosecution say I
do not find such proof. This evidence merely shews that more
than 15 minutes elapsed after the casting of the purse-seine
before it was closed. No such time limit is fixed by the regula-
tions. If it is desired to fix one they must be amended. Some
official has apparently fixed 15 minutes as the maximum time
to be allowed between the casting of a purse-seine and its clos-
ing. There is nothing in the regulation to which I have been
referred conferring such power on any official. There are
obvious objections to fixing such a time limit and making it
applicable to all conditions without limitation but that is a
matter for the proper authorities to consider. I feel bound to
decline to amend the conviction. ,

The same remarks apply to the other cases at Bar. One

Judgment
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defendant, it is true, pleaded guilty but, in view of the course
taken in adducing evidence against the others, I think he prob-
ably pleaded guilty to allowing more than 15 minutes to elapse
between casting and closing his purse-seine. In any event I
think it would be inequitable under the circumstances to exer-
cise the power of amendment against him and not against the
others.

The four convictions are quashed. As to costs the rule in this
Court governing civil matters is that costs must follow the
event unless good cause be shewn to the contrary and there
would seem to be no reason to depart from that rule on proceed-
ings such as these. The convictions are therefore quashed with
costs. '

Convictions quashed.

NEILSON ET AL. v. RICHARD ET AL.

Motor-vehicles—Violation of Motor-vehicle Aci—Negligence of driver—
Responsibility of owner—R.8.B.C. 1924, Cap. 177, Sec. 35.

Section 35 of the Motor-vehicle Act does not impose civil liability on an
owner in excess of that which attaches at common law.

Boyer v. Moillet (1921), 30 B.C. 216, and Perrin v. Vancouver Drive Your-
self Auto Livery, ib. 241 followed.

ACTION for damages resulting from driving an automobile
in a manner forbidden by the Motor-vehicle Act. Section 35

of the said Act is as follows:

“The owner of a motor-vehicle shall be held responsible for any viola-
tion of this Act, or of the regulations, by any person entrusted with the
possession of such motor-vehicle, but where the motor-vehicle is in the
possession of a person under a contract by which he may become the owner
of the motor-vehicle upon full compliance with the terms of the contract,
and in whose name alone the licence is issued, nothing in this section shall
impose any liability on any other person as owner of the motor-vehicle.”

Tried by Murruy, J. at Vancouver on the 25th of February,
1929.
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Swencisky, for plaintiffs. MURPHY, J.

Hossie, and Ghent Dawvis, for defendants. 1929

18th March, 1929, ~ March18.

Mureny, J.: The Court of Appeal has twice construed the Ngprsox

section of the Motor-vehicle Act against the view that it imposes o.
e ey ys lets . . Ricrarp

civil liability on an owner in excess of that which attaches at

common law. Boyer v. Moillet (1921), 30 B.C. 216, Perrin v.
Vancouver Drive Yourself Auto Livery, tb. 241. It is true
the section has been amended since but not in a way to affect
the applicability of said decisions to the case at Bar. In both
cases the Court had before it decisions giving effect to the con-
trary view by Ontario and Alberta Courts based on statutes of
those Provinces but the Appeal Court pointed out that the B.C.
statute differed from those on which said decisions were given.
It would be entirely improper for this Court to refuse to follow
the judgments of the Court of Appeal merely because the
Supreme Court of Canada has ruled that the Ontario Courts
were right in their construction of the Ontario statute.

There was, in my opinion, no evidence that the husband was
on the occasion when the accident occurred acting as the wife’s
agent or on her behalf. The action against Mae Richard is
dismissed with costs.

Judgment

Action dismissed.

NATIONAL SURETY COMPANY v. LARSEN. MCDONALD, J.

Conflict of laws—DBail in foreign country—~Contract of indemnity in British 1929
Columbia—Legality—Mortgage to indemnify obligor-—Enforcement. April 10.

The plaintiff Company entered into a bail bond in the State of Washington Narroxar
to secure the attendance of the defendant’s husband at his trial in that ScCreTY Co.
State, and the defendant executed a mortgage in British Columbia on LA}Z.SE\'
lands situate in British Columbia to secure the plaintiff from loss ’
under the bond. The husband did not appear at the trial and the bail
was estreated. In an action on the mortgage:—

Held, that as the giving of this security offends against our ideas of natural
justice and right dealing, the contract is not enforceable in British
Columbia.
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ACTION to enforce payment of a mortgage. The facts are set
out in the reasons for judgment. Tried by McDo~arp, J. at
Vancouver on the 25th of March, 1929,

Wismer, for plaintiff.
Adam Smath Johnston, for defendant.
10th April, 1929.

McDowarp, J.: The defendant executed in British Columbia
a mortgage on lands situate in this Province, to secure the
plaintiff against loss under a certain bail bond into which it had
entered to secure the attendance of the defendant’s husband at
his trial in the State of Washington. The husband did not
appear and the bail was estreated. Plaintiff now seeks to
recover on its mortgage. The arrangement above referred to is
of course illegal if made in Canada for the reason that it is
deemed here to constitute an interference with the due adminis-
tration of justice and therefore against public policy. In the
State of Washington the arrangement is neither considered
illegal nor against public policy. All the arrangements and
negotiations leading np to the giving of the mortgage except its
actual execution took place in the State of Washington.

Under these circumstances is the mortgage enforeable? The
question is a very difficult one and counsel have not been able
to find any case identical in its facts. This is not a “foreign
contract” in the usual sense, though the consideration moved in
Washington and only the formal act of completion took place in
British Columbia. Nor can it be called strictly a British
Columbia contract which must be construed and enforced (or
not enforced) according to the law of this Province. However,
inasmuch as the giving of this security offends against our ideas
of natural justice and right dealing, I feel obliged to hold that
the contract is not enforceable in our Courts. See Saxby v.
Fulton (1909), 2 K.B. 208; Hope v. Hope (1857), 26 L.J.,
Ch. 4175 Moulis v. Owen (1907), 76 L.J., K.B. 396 and Kauf-
man v. Gerson (1904), 1 K.B. 591.

The action is, therefore, dismissed.

Action dismissed.
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NEARY v. CREDIT SERVICE EXCHANGE.

Practice—Prohibition—Action for account in County Court—Jurisdiction.

In an action in the County Court where the plaint asks for an account,
the case is not ex facie beyond the jurisdiction of the County Court as
that Court has jurisdiction in such actions up to $1,000. An applica-
tion for a writ of prohibition will therefore be refused especially where
it appears that the plaintiff has filed a waiver of any claim over $1,000.

APPLICATION for a writ of prohibition. Heard by MurraY
d. in Chambers at Vancouver on the 14th of March, 1929.

C. L. McAlpine, for plaintiff.
Hogg, for defendant.

19th March, 1929.

Murpny, J.: The plaint herein asks for an account. The
case is not therefore ex facie beyond the jurisdiction of the
County Court since that Court has jurisdiction in actions of
account up to $1,000. This application is accordingly prema-
ture as this Court ought not to assume that the inferior Court
will go beyond its competency and jurisdiction and, therefore,
ought not to intervene at the present stage of the proceedings,
the more so since counsel informed the Court that plaintiff has
now filed a waiver of any claim in excess of $1,000. Hallack
v. Cambridge Unwversity (1841), 1 Q.B. 598; The Queen v.
Twiss (1869), L.R. 4 Q.B. 407. The case of Camosun Com-
mercial Co. v. Garetson & Bloster (1914), 20 B.C. 448 is
clearly distinguishable. There the plaint failed to shew on its
face any jurisdiction whatever in the Court to which the writ
of prohibition was directed.

The application is dismissed with costs.

Application dismissed.
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BRAMMALL v. BRAMMALL. (No. 2).

Divorce—Petition for—IDiscovery—Interrogatories—Material only as tend-
tng to establish adultery—Inadmissible.

The Court will not order interrogatories in a petition for divorce where

they can be material only in so far as they may tend to establish
adultery.

Redfern v. Redfern (1891), P. 139 and Levy v. Levy (1906), 12 B.C. 60
applied.

AAPPLICATION by petitioner for leave to deliver interroga-
tories to be answered by the respondent and intervener. The
petition filed in the cause alleged that the respondent had com-
mitted adultery with the intervener on the 7th, 9th, 11th, 14th
and 18th of March, 1928. The interrogatories sought to be
delivered as to March 7th, 1928, were as follow:

“(a) Were you in the company of the intervener between the hours of
7.00 and 11.30 p.m. on the 7th of March?

“(b) Where were you during this period?

“{c) Were you alone with the intervener any time during this period?

“(d) If you were alone during this period when was it?”

Exactly similar interrogatories were sought to be delivered
with respect to each of the other dates above mentioned, except
with a slight difference as to time. In addition exactly similar
interrogatories were sought to be delivered as to the 21st of
March, 1928, this being the first occasion on which this date
appears in any of the pleadings in the action. Heard by
Mrerpay, J. in Chambers at Vancouver on the 18th of March,
1929,

J. E. Bird, for the petitioner.
Remnani, for respondent.
J. W. deB. Farris, K.C., for co-respondent.
21st March, 1929.
Muremy, J.: In view of the decision in Redfern v. Redfern
(1891), P. 139 followed in Levy v. Levy (1906), 12 B.C. 60
it would seem that the Court should not order interrogatories
in divorce proceedings which can only be material so far as they
may tend to establish the issue of adultery. I have carefully
considered the proposed interrogatories. In my opinion they
all fall within the prescribed category whether it is proposed to
administer them to the respondent or to the co-respondent.
The applicaton is dismissed.
Application dismissed.
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THE BURRARD INLET TUNNEL & BRIDGE
COMPANY v. THE S8.8. “EURANA.”

Admiralty law—Shipping—Damage to bridge by vessel—Tidal currents—
Inevitable accident—Counterclaim—Authority to erect bridge—Con-
struction—Interference with navigation—Can. Stats. 1910, Cap. 74,
Secs. 8, 9, 14 and 16—R.8.C. 1927, Cap. 170.

The defendant steamship with a full ecargo of lumber in attempting to pass
through the bascule span of the bridge across the Second Narrows of
Burrard Inlet, outward bound, when the tide was at the last of the
slack water or slightly on the ebb, collided with the east side of the
bridge. In an action for the resulting damage to the bridge:—

Held, that the accident was caused by a very strong incoming sub-surface
current setting north-easterly across the bridge and not visible on the
surface which continued to indicate slack water. This undercurrent at
a distance of 500-600 feet from the bridge suddenly and unexpectedly
greatly increased in strength and took control of the ship causing her
to sheer suddenly from the proper course she had been on and was still
holding at a proper speed and which in ordinary circumstances would
have taken her safely through the bascule span, so that the allegations
of negligence against her are not sustained by the evidence either with
respect to the time of making the attempt or of the manner in which
that attempt was carried out. Further no fault is to be found in the
measures taken by the ship to extricate herself, though ineffectually, from
the imminent danger in which she suddenly found herself and which
she had no reason to anticipate. The collision could not possibly have
been prevented by the exercise of ordinary care, caution and “maritime
skill” on the part of the ship and the case becomes one of “inevitable
accident.”

The defendant ship counterclaimed for damages to her caused by the
collision based upon the allegation that the plaintiff wrongfully and
illegally erected the bridge and maintains it as a public nuisance as
being an obstruction which impedes the free and convenient navigation
of the Second Narrows by ships having lawful oceasion to navigate said
waters and which obstruction was the cause of the damage to the ship
while endeavouring to proceed through without colliding with it.

Held, that all statutory conditions were fulfilled which are necessary to
support the validity of the various orders of the Board that the
plaintiff relies upon, and that it has in fact and without negligence
construeted the bridge at the site and in accordance with the plans and
specifications duly authorized originally and later by alterations in
certain particulars validly approved, and no liability attaches to the
plaintiff for the consequences of the proper construetion, operation and
maintenance of its undertaking under its Act of Parliament.

,x()TION to recover §7,887, damages to the bridge across the
15 -
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Second Narrows of Burrard Inlet on the 10th of March, 1927,
by the steamship “Eurana” owing to the alleged negligent
navigation thereof in colliding with the east side of the bridge
while attempting to go through its bascule span with a full
cargo of lumber and counterclaim by the defendant ship for
$77,064 for damages caused by the collision based upon the
wrongful and illegal erection thereof. The facts are fully set
out in the reasons for judgment. Tried by Marrin, Lo. J.A. at
Vancouver on the 26th to 28th of September, 1st October, 28th
to 80th November and 3rd to 7th December, 1928, and 15th
to 18th of April, 1929.

Burns, K.C., and Walkem, for plaintiff.
Griffin, K.C., for defendant.
20th April, 1929.

Martin, Lo.J.A.: This is an action by the plaintiff Company
(incorporated by Can. Stat. 1910, Cap. 74) against the S.S.
“Eurana” (length 399.7 feet, beam 56.21, gross tonnage 5,688,
regtd. 3,516, draught as then loaded 25 ft. aft, 23.5 for’d, single
screw, h.p. 2,500, Nels Svane, master) to recover $7,887 dam-
ages done to its bridge across the Second Narrows of Burrard
Inlet on the 10th of March, 1927, shortly after 6 p.m. by said
ship, owing to the alleged negligent navigation thereof, in col-
liding with the east side of the bridge while attempting to go
through its 150-foot bascule span with a full cargo of 4,200,000
feet of lumber when the tide, a fairly big one, was apparently
at the last of the water slack, outward bound from Barnet.
Several charges of faulty navigation are set np but those sub-
stantially relied upon are that the ship did not set and keep a
course true for the centre of the span opening, and that she
made the attempt to go through it at a wrong stage of the tide,
1.e., on the ebb, instead of at slack or slight flood, and failed to
observe the unfavourable set of the same, and delayed in taking
the proper maneuvres.

The defendant ship disputes the title of the plaintiff to the
bridge and the land it is built upon and its right to construct
and maintain the same, and alternatively alleges that the
plaintiff has not obtained the approval of the Governor-General
in Council under the Navigable Waters’ Protection Act for its
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undertaking, and that in consequence the bridge is an unlawful
obstruction to navigation; and also that even if the statutory
power to build a bridge which impedes navigation has been duly

conferred yet the plaintiff—

“negligently and wrongfully constructed a badly designed bridge which
impedes and interferes with the navigation of said Second Narrows to a
greater extent than is necessary for the proper exercise of the plaintiff’s
said statutory powers and the defendant says that the collision between the
S.S. ‘Eurana’ and the said bridge was occasioned by the fact that said bridge
was badly designed and constructed and impedes and interferes with the
navigation of said Second Narrows to a greater extent than is necessary
to enable the plaintiff to exercise its said statutory powers and that there-
fore the plaintiff is not entitled to recover damages in respect of said
collision.”

The defendant ship also, on the facts of the collision, denies
any bad navigation and alleges alternatively, par. 14, that it was
caused by

“circumstances of wind and current over which those in control of the
‘Burana’ had no control and which they could not anticipate or guard
against and the collision was an inevitable accident for which the defendant
is not responsible.”

And it further alleges that at the time in question the tide
turned and began to flood earlier than the hour fixed by the tide
table and the northerly set of the tide was of abnormal force,
and that the span opening is not in the middle of the channel,
and is too narrow, and that the unnecessary number of short
spans and a rock fill on the south shore create strong and varying
currents which make navigation unusually difficult even at the
most favourable times.

The defendant ship further sets up a counterclaim against
the Company for $77,064 as and for damages to her caused by
the said collision based upon the allegation that the plaintiff
wrongfully and illegally erected the said bridge and maintains
it as a public nuisance as being an “obstruction” which “impedes
the free and convenient navigation of the said Second Narrows
by ships having lawful occasion to navigate said waters,” and
which “obstruction” was the cause of the damage to the ship
while she was “endeavouring to proceed past or through [it]
without colliding with it.”

To this the plaintiff replies that the bridge has been duly
constructed in accordance with powers conferred by the said
statute and the Railway Act and certain recited orders of the
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Governor in Council and the Board of Railway Commissioners,
and, in general, joins issue with the other said allegations of
undue interference with navigation and nuisance by obstruction
and wrongful or negligent construction in any respect, and
denies that the same were the cause of the collision, and that it
was due to abnormal conditions which could not have been
anticipated and guarded against.

Upon these issues forty-two witnesses were called and a vast
amount of evidence taken upon all aspects of the claim and
counterclaim, much of which evidence is applicable to both
distinet causes of action though not all of it, and it would be
easy to confuse the issues were not their distinet nature kept in
mind because the relevant facts are largely interwoven.

Taking up, then, the plaintiff’s claim first, and assuming in
its favour all questions of title and that the bridge has been only
constructed in accordance with statutory powers and plans
authorized by the proper authority, it is nevertheless necessary
to consider the effect of this authorized obstruction upon the
navigation of the channel when an action is brought against a
vessel for damaging the bridge in passing through it. In other
words, if the effect of its construction is to make navigation
even at proper times more difficult than theretofore it would not
be reasonable to expect that mariners so using the channel could
avoid injury to themselves or to the bridge as easily as they
could if the channel had been left in a state of nature, even
though they use all the skill and caution that should be required
of a prudent and skilful navigator. It must follow that the
more difficult the passage is made the more must accidents be
expected, just as the easier it is the fewer should there be.
Obviously it would not be reasonable to expect the same results
in such very different circumstances, because though the stan-
dard of the mariner’s navigation is always the same, yet as his
task is rendered more dificult the more must it be expected that
reasonable human effort and precaution cannot always guard
against accident when the margin of safety is substantially
reduced in what at the best of times is, now at least, a channel
which presents increased difficulties in navigation for larger
deep-sea vessels, over 300 feet in length, to navigate.

It is not necessary, on this branch of the case, to consider to
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the fullest extent what the effect of the construction of the bridge
has been upon such navigation by ships of the class now in
question, but it is sufficient to say that in three respects the
natural difficulty has been substantially increased thereby, viz.,
in contracting the space in which it is necessary for such ships
to line up in passing through the bascule span outwards and in
manceuvring after passing through inwards; in adding to the
naturally very uncertain conditions of tidal currents in the
immediate vicinity of the bridge; and in increasing the force
of the current through it at said span in particular. Though a
great mass of evidence was given upon these main points it
would be practically impossible to review it adequately in these
reasons, and the subject is further complicated by the important
unquestioned fact that the extensive operations which for a
long time have been carried on (and are still in progress) in
deepening, widening and straightening the outlet channel at
the First Narrows have had an appreciable effect upon the cur-
rents at the Second Narrows, which indeed is obvious from the
mere inspection of the charts of Burrard Inlet, because the con-
tracted run-in of a great volume of water to the lower basin
(between the bridge and Brockton Point) through the Second
Narrows must inevitably be affected by the facilities of run-off
to sea through the First Narrows, and vice versa with incoming
tides which bring the water back through the First and Second
Narrows to the much larger upper basin above the bridge. But
upon the extent of the undoubted substantial effect of these
First Narrows operations upon conditions at the Second there
is no evidence of any weight, which is not indeed to be wondered
at, because to obtain any reliable information upon the point a
series of long and doubtless very expensive observations, and
also researches into prior conditions, would have to be under-
taken, which the parties hereto have not attempted and could
not reasonably be expected to do so. Nevertheless the absence
of exact information upon substantial changes in navigation
which are not due to the bridge at all (and yet which will con-
tinue to increase as the First Narrows channel continues to be
widened) renders it impossible to determine satisfactorily the
extent of the degree to which the bridge alone has added to the
natural difficulty of navigation, and it is not necessary on the
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present point to say more than that the bridge has, apart from
the said First Narrows operations, increased in the said three
ways the said natural difficulty to a substantial extent, though
undefinable upon the insufficient evidence before me. At the
same time, however, the increase is not as great as many wit-
nesses deposed to and it is very probable that one of the reasons
why there was so much conflict between apparently credible
witnesses (as I am pleased to say most of them appeared to be)
as to the difference between former and present conditions at
the Second Narrows is that they fa