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RULE OF COURT

"COURT RULES OF PRACTICE ACT ."

H IS HONOUR the Lieutenant-Governor in Council has been
pleased to order that, under the authority of the "Court Rules
of Practice Act," being chapter 224 of the "Revised Statute s
of British Columbia, 1924," and all other powers thereunt o
enabling, Rule 8 of Order LX V . of the "Supreme Court Rules ,
1925," be amended by adding thereto the following words :

"Provided that in taxations as between solicitor and clien t
costs shall be allowed on the scale as set forth in Appendix M ,
with such further allowances as the taxing officer or, in the cas e
of an appeal from taxation, as the Judge or the Court shal l
consider proper."

R. H. POOLEY,

Attorney-General.

Attorney-General 's Department,

Victoria, B.C., October 14th, 1930 .



RULE OF COURT

"COURT RULES OF PRACTICE ACT "

HIS HONOUR the Lieutenant-Governor in Council ha s
been pleased to order that, under authority of the "Court Rule s
of Practice Act," being chapter 224 of the "Revised Statute s
of British Columbia, 1924," and all other powers thereunt o
enabling, Rule 1 of Order XI. of the "Supreme Court Rules ,
1925," be amended by adding the following clause thereto :

"(i) The action is brought by or on behalf of the Crow n
to recover moneys owing for taxes or other debts du e
to the Crown."

R. II . POOLEY .
Attorney-General .

=1 ttor°ney-General 's Department ,
T ' ctor°ia, B .C., January 21st, 1931 .
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CANAPY ET AL. v . VESTED ESTATES LIMITED . MORRISON ,
c .J .s .c.

(In Chambers )
Practice—Discovery—Former director and solicitor of defendant—Employed

	

—
to negotiate terms as to a lease—Agent or servant—Subject to
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examination .

	

April 5 .

B., a former director and present solicitor of the defendant Company wit h

A., a real estate agent, were instructed by the president of said Com-

pany to negotiate with the plaintiffs in regard to the surrender of th e

plaintiffs' current lease on the defendant's premises . B. and A. came

to terms with the plaintiffs and on the terms being reduced to writing

by B . were submitted by B . to the plaintiffs who signed them. B. took

the document away ostensibly for the purpose of having the defendan t

sign it but it disappeared as far as the plaintiffs are concerned as they

never saw it again nor were they given a copy of it .

Held, that the law- as to privilege cannot be applied to the facts as disclose d

and B . . as agent or servant of the defendant Company, is subject t o

examination for discovery .

APPLICATION to examine W. F. Brougham for discovery ,
a former director and solicitor of the defendant Company . The
facts are set out in the reasons for judgment . Heard by
MoRRISON, C.J.S.C. in Chambers at Vancouver on the 20th o f
February, 1930 .

CANARY
V .

VESTED
ESTATE S

LTD .

Statemen t

1



2

	

BRITISH COLUMBIA REPORTS .

	

[Von .

MORRISON,

	

J. A . Maclnnes, for the application .c .J .s .c .
(In chambers) Montgomery, contra .

5th April, 1930 .

MORRISOl\, C .J .S .C . : This is an application to examine Mr.
W. F. Brougham for discovery. Mr. Brougham, a solicitor by
profession, had been a director of the defendant Company
before the events material to the issues in this action and acted
betimes as solicitor for the defendant . He is identified as suc h
with the defendant and has his chambers in the premises of the
defendant Company. On the occasion in question he was
employed, together with Mr. A. E. Austin, a real-estate agent .
by Mr. Harry F . Reifel, president and manager of the defend-
ant Company, to negotiate with the plaintiff with regard to th e
surrender of the plaintiff's current lease. An arrangement wa s
arrived at after inspection of the new premises and the term s
were reduced to writing by Mr . Brougham and signed by the
plaintiffs. Mr. Brougham was entrusted with and took away
this document for the purpose of having the defendant sign i t
as, it is alleged, it agreed to do . The plaintiffs have not seen i t
since nor was a copy given them. The result seems to have been
an attempt by the defendant to withdraw from the allege d
agreement, in effect taking the ground that no agreement ha d
been entered into in writing. The plaintiffs have brought thi s
action claiming damages for breach . Mr. Brougham appears
on the record as solicitor for the defendant . From the material
filed it appears that the form of the agreement was compose d
by Mr. Brougham and the defence, to which Mr . Brougham ' s
name is attached, alleges numerous defects therein of which h e
now seeks to take advantage on behalf of the defendant, as
enumerated in the particulars . Discovery of this document ha s
not been made and is now sought . The president of the
defendant Company, who has been examined, can throw n o
light on the matter . The plaintiffs allege that Mr . Brougham
is in possession of knowledge as to the existence of the agree-
ment and as to its whereabouts . Mr. Brougham declines to
answer the question put to him relevant to this aspect of th e
case and it is submitted on behalf of the defendant that he
acted solely in his capacity as solicitor and not as a servant o r
agent of the Company and he claims privilege . ``The unre -

1930

April 5.

CANARY

V .

VESTE D

ESTATES

LTD .

Judgment
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stricted communication between parties and their professiona l
advisers has been considered to be of such importance as to mak e
it advisable to protect it even by the concealment of matter with -
out the discovery of which the truth cannot be ascertained . This
protection applies only to communication with a legal profes-
sional agent and persons acting for him or under his direction .
The privilege is that of the client and not of the adviser ." The
law as to privilege, thus put compendiously, cannot be applie d
to the facts as disclosed on the material herein . Mr. Brougham

and Mr. Austin acted for both the plaintiffs and the defendant
in making an estimate as to the value and appropriateness of
the new premises for the plaintiffs' business . With the excep-
ton of what happened when Brougham brought the agreement t o
be signed by the proper official on behalf of the defendant, and
as to whether the defendant signed it or not, and what Brougham
did with it after leaving the plaintiffs all the other event s
relevant to the issues took place between the parties together
with Mr . Brougham and Mr . Austin. The fact that a person i s
by profession a solicitor and is entrusted with and performs
duties which can be, and usually are, performed by an official ,
servant or agent of a company does not render him immune from
examination on discovery if he performs those duties . In this
particular transaction I am inclined to believe that the defend -
ant Company is advised to take refuge behind one who in realit y
was an agent or servant engaged for this particular negotiatio n
along with his associate Austin . Ile was not clothed for this
particular transaction with the professional duties of a solicito r
by the defendant. Mr. Brougham, as agent or servant ad hoc
of the defendant, being in possession of knowledge which i s
relevant to the issues herein and which is necessary for th e
proper and final determination of the matters in dispute, I think ,
must submit to be examined as applied for.

The character of the particular work performed and in respec t
of which examination is sought, is to be looked at . The plaint-
iffs had the right to examine the opposite party who canno t
evade the consequences by substituting another to transact the
particular business, a full knowledge of which he himself shoul d
possess . If he deem it advisable for reasons best known to him -

3

MORRISON,
C .J.S .C .

(In Chambers )
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self to engage an official, agent or servant for the purpose and
to turn his back upon what happens then that person is examin-
able. Otherwise in many cases the rule would be rendere d
futile and the course of justice diverted .

Application granted.

KERSCHN ER AND BANTON v . THE CONVENTION
OF BAPTIST CHURCHES OF BRITISH COLUMBIA.

4

MORRISON ,
C.J .S .C .

(In Chambers )

193 0

April 5 .

CANARY
V .

VESTED
ESTATES

LTD .

Mortgage—Church property—Paid by outside parties—Assignment of mort -
April 9 .

	

gage taken—Whether mortgage discharged—Intention of parties

KERSCHNER

	

Priority.

v .
THE

	

The South Hill Baptist Church in the course of building, borrowed money s
CONVENTION

	

from the Royal Bank of Canada, the loans being secured by collateral
of BAPTIST

	

given by one G. a member of the church . When the loan reached
CHURCHE S

OF BRITISH

	

$12,000, the church gave a mortgage for this sum on its property to G .

COLUMBIA who later assigned the mortgage to the bank . In the meantime othe r

debts arose to a number of people including the plaintiffs for labou r

and material supplied in connection with the building of the church .

These debts were unsecured . The church then being unable to carry

on applied to the defendants (a body covering British Columbia) fo r

financial assistance, and the defendants, with moneys received fro m

The Baptist Union of Western Canada (a larger body of the Baptis t

Church covering the Western Provinces), $3,000 borrowed from on e

M. and $1,000 advanced by G . arranged a compromise with the unse-

cured creditors who all (with the exception of the plaintiff) agree d

to accept 25 cents on the dollar for their claims and they at the sam e

time persuaded the bank to accept $7,787. .07 in full settlement of it s

claim. The bank then gave an assignment of the mortgage to th e

defendants which was duly registered. The plaintiffs obtained judg-

ment against the church . This action for a declaration that the

mortgage held by the bank was paid off and discharged and no longe r

a valid and subsisting mortgage was dismissed .

Held, on appeal, affirming the decision of GREGORY, J . (MARTIN and

GALLIITER, JJ .A . dissenting) . that where a third party pays off a

mortgage and takes an assignment of the mortgage the presumptio n

is that he does not intend to discharge it but to keep it alive for hi s

own benefit, and where the plaintiff alleges that the mortgage is dis-

charged it is for him to shew an intention to wipe it out . In this the

appellant has failed and the appeal should be dismissed .
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APPEAL by plaintiffs from the decision of GREGORY, J. of COURT OF
APPEA L

the 29th of November, 1929 . The facts are that one Dobson

	

—
who had done certain work in connection with the South Hill
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Baptist Church in Vancouver recovered judgment against the April 9 .

church for $2,349 .34 in 1922, and he assigned the judgment to KERSCHNE R

the plaintiffs in 1929. The church acquired two lots in 1912,

	

v .
TxE

and on proceeding to build the church borrowed moneys from CONVENTION

the Royal Bank of Canada. When the amount borrowed from
CxacxEs

the bank reached $12,000, the advances were stopped. One, of BRITISH

Doctor Goostrey, who was a member of the church, became COLUMBIA

responsible to the bank for the moneys loaned and the churc h
gave him a mortgage for $12,000 on the church property . Late r
Doctor Goostrey assigned the mortgage to the bank and it wa s
duly registered . In 1920, the defendants came to the assistanc e
of the church and with certain moneys advanced to them by the .
Baptist Union of Western Canada certain moneys of their own Statement

$3,000 obtained by loan from one Menzies and $1,000 obtaine d
from Doctor Goostrey they arranged a compromise with th e
unsecured creditors of the church who (with the exception of
the plaintiffs) agreed to accept 25 cents on the dollar as paymen t
in full for their claims and then paid the bank $7,781 .07 as
payment in full of the debt to the bank and the bank the n
assigned the mortgage to the defendants . The plaintiffs clai m
that when the bank was paid the liability of the church unde r
the mortgage was paid with the exception of the $3,000 loane d
by Menzies ; that this loan was reduced to $1,700, and with thi s
exception their judgment had priority .

The appeal was argued at Victoria on the 16th and 17th of
January, 1930, before MACDONALD, C .J.B.C., _MARTIN, GAL-

LII[ER, MCPHILLIPS and MACDONALD, JJ.A.

Craig, K.C., for appellants : We say that when the payments
were made to the bank they were made to discharge the liabilit y
except the $3,000 borrowed from Menzies and in taking a n
assignment of the mortgage the defendants were acting as agents
for the church . They never expected the church to pay th e
mortgage. They gave money, they never made loans . Menzies' s
loan is now reduced to $1,750 . The evidence chews the money

Argument



6

		

BRITISH COLUMBIA REPORTS .

	

[VOL .

COURT OF was paid as a discharge of the mortgage for the benefit of th e
APPEA L

	

—

	

church, and the defendants knew of the whole transaction . The

	

1930

	

Court may make a declaration although no other relief is sought .

	

April

	

9 .

	

G. Roy Long, for respondents : The evidence shews this was

KERSCHNER
a loan. That it was the intention of the parties to keep th e

v .

	

mortgage alive see Thorne v . Cann (1895), A.C. 11 at p. 19 ;
THE

CONVENTION Whiteley v . Delaney (1914), A .C. 132 at p. 151 . We are sub-
OF BAPTIST rogated to the rights of the bank and have a prior charge o fCHURCHE S
OF BRITISH $12,000 : see Halsbury's Laws of England, Vol . 21, p . 176, sec .
COLUMBIA 331 ; Anonymous (1707), 1 Salk. 155 ; Butler v. Rice (1910) ,

2 Ch . 277 at p. 282 ; Brown v. McLean (1889), 18 Out . 533 ;
Conte on Mortgages, 9th Ed., 1450. The mortgagor is not a

Argument party to the action .
Craig, in reply : We have before the Court the only part y

against whom we want relief . We are not seeking relief agains t
the church : see Blair v . Dice (1924), 34 B.C. 323. There wa s
only a $7,781 .07 debt to the bank when the defendants came in .

Cur. adv. volt .

9th April, 1930 .

MAC,DONALD, C .J .B.C. : The respondents are the Conventio n
of Baptist Churches of British Columbia, formerly known a s
the Board of Baptist Missions of British Columbia. The South
Hill Baptist Church being heavily indebted appealed to th e
respondents for assisIance, who received a certain sum of mone y
from a large Baptist organization in Winnipeg, and were give n
entire discretion to use it in any way they saw fit for the relie f
of said church. It appears that one, Dr. Goostrey, had made
himself liable for a large part of the church's indebtedness to a

	

''AcO.a .$ .c .

	

' noNALn,bank and when pressed for payment obtained from the churc h
a mortgage on the real property including the church building
to secure him therefor . This mortgage he afterwards transferre d
to the bank as security for the money he had borrowed from it .
There were in addition a number of unsecured creditors of th e
South Hill Baptist Church. The respondents procured reductions
in these debts from all except the plaintiff or his predecessors in
title . They paid off these creditors for sums amounting to 2 5
per cent . of their claims . They negotiated with the bank also
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and obtained a reduction of the bank's claim, Dr . Goostrey join-
ing with them in reducing his claim by $1,000 . They thereupon
paid off the bank and on their solicitor 's advice took an assign-
ment of the said mortgage to themselves . They borrowed on th e
security of this mortgage a sum of money from one Menzies ,
which also went towards paying off the bank . The plaintiff
who refused to reduce his claim, thereafter obtained judgmen t
against the South Hill Church and had it registered so as to
form an incumbrance upon their land and he now brings this
action for a declaration that the Goostrey mortgage was paid an d
satisfied so that what otherwise would have been a second encum-
brance is now entitled to first place . There is a great deal of
evidence of different persons connected with the church, an d
with the respondents, leading up to the circumstances abov e
mentioned, but I think when it is all considered this conclusion
is amply justified, namely, that the respondents purchased th e
said mortgage from the bank and have thereby become the firs t
eneumbrancers upon the church property .

The learned trial judge, if I understand his judgment aright ,
thought that the plaintiff had no status to attack the mortgage .
With respect, I cannot agree . I think as a second encumbrancer
he had a right to attack any prior encumbrancer, but in m y
opinion, he has failed to make out a case for the declaration
which he desires . I find the evidence referred to supports th e
idea that when it cmae to the final transaction with respect t o
the mortgage 6( r( -1), ,ndents had made up their minds in effect ,
to buy the mortgage . Their motives may have been, and prob-
ably were, to protect the church property from the secon d
encumbrancer, but that I think, does not affect their legal rights ,
nor even the morality of the transaction. They succeeded in
their efforts and I do not see that the plaintiffs have any ground
of complaint . They have not been deprived of any right, legal
or equitable . It is true that if the mortgage has been paid off
and discharged their position would be very much improved ,
but the respondents were under no obligation or duty to assis t
them to obtain their debt . Their course in the matter was a
strictly business one and is not open to criticism or complaint .
Anything that may have been, or may hereafter be paid in

COURT O F
APPEA L

193 0

April 9.
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reduction of this mortgage, for instance, paid to Menzies by th e
South Hill Baptist Church will enure to the benefit of the
plaintiffs by improving their position . There has been no stand-
ing in their way of realizing upon their security .

It has been said that the respondents were trustees of the
moneys they received from the Winnipeg benefactors, and had
no right to invest it in their own name or for their own benefit .
That is a matter which I think is not relevant to this action .
They were given absolute discretion to use the money for th e
protection of the church and they have done so up to the presen t
time. If the church is entitled to any of the money as eestui qui

trust, the time to assert its title to it has not yet arisen, and i n
any case the plaintiffs are not entitled to bring an action or t o
claim the benefits of the moneys .

The appeal should therefore be dismissed .

MARTIN, J.A. agreed with GALLIHER, J.A. in allowing the
appeal.

GALLIHER, J .A . : It is scarcely right to say that the money
which came from the Forward Movement from Winnipeg wa s
the money of the defendants to do with as they saw fit . It was,
rather, money they received impressed with a trust to be applied ,
speaking generally, for the benefit of the Baptist Churches i n
British Coluinbia needing assistance . As to how these trus t
moneys were to be allotted and applied, the defendants were th e
sole judges . They might apportion it all to one church or dis-
tribute it among a number of churches and in varying amounts .

For the purpose of relieving and assisting the South Hil l

COURT O F
APPEAL

193 0

April 9 .

KERSCHNER
V .

THE
CONVENTIO N
OF BAPTIST
CHURCHES
OF BRITIS H
COLUMBIA

MACDONALD ,
C .J .B .C.

MARTIN ,
J.A.

GALLIHER,
J .A. Church, which was in trouble financially, and whose propert y

was burdened by a mortgage of some $12,000, a certain amoun t
of these Forward Movement funds were allotted . Certain
reductions were made by the Royal Bank of Canada, the holder s
of the mortgage. Dr. Francis Goostrey made a donation of
$1,000 and a further sum of $3,000 was raised on mortgage t o
one John Menzies. By these means sufficient moneys wer e
available to pay off the original mortgage and these moneys wer e
paid in to the Royal Bank of Canada . When the moneys were
paid in the defendants took an assignment of the mortgage



XLIII.] BRITISH COLUMBIA REPORTS .

instead of a release of same . That assignment could be taken
for one of two purposes, or for both . It could be taken so tha t
the mortgage might stand registered against the property and s o
prevent the plaintiff realizing on his judgment, which was for a
debt due for materials which went into construction of th e
church, or for the purpose of protecting Menzies, who loane d
the $3,000 in his security . I think it probably was for both.

The defendants frankly admit the first of these and I think
the second was also in their mind. Assuming this to have been
the intention of the defendants when they took the assignment
of the mortgage, there is another intention which I think w e
must consider and which I think is decisive of this case and tha t
is whether the moneys, outside the $3,000 the proceeds of the
Menzies mortgage, were made to the South Hill_ Church as a
gift or as a loan.

The reduction by the bank was by way of a gift, so was Dr .
Goostrey' s $1,000, and these sums went into the hands of th e
defendants not by way of a gift to them but a gift to the church
to help relieve the situation and meet the mortgage indebtedness .
The amount allocated from the Forward Movement fund wa s
for the same purpose of assisting and relieving the church .

The defendants are taking the position that this was a loan
to the church and the only piece of evidence that in my opinion ,
supports that contention is the assignment of the mortgage .
They themselves say the church will not be called upon to pay
it and their conduct throughout as embodied in their minute s
of meetings, year books, annual reports and meetings, as wel l
as statements made by members of the Board to others, all indi-
cate that the intention of the defendants was that the money s
should be a gift instead of a loan and moreover, it is more con-
sistent with the aims and objects of the Forward Movement
Organization and the other organizations that it should be so .

It is said the South Hill Church have never asked for a releas e
of this mortgage. Granted. It is to its interest financially tha t
it should not as it stands in the way of the plaintiffs realizin g
what is not disputed is a just debt . If then the moneys paid
into the bank to liquidate the mortgage was a gift to the church ,
which in my opinion it was for the reasons I have given, when

9
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that was applied the mortgage was dead and the church wa s
entitled to a discharge of same and the defendants by taking a n
assignment under these circumstances cannot revive same .
Further, I do not think under the circumstances of this case, i t
could be treated as a purchase of the mortgage .

There is, in my opinion, no question of the status of the
plaintiffs to bring this action. I would therefore allow the
appeal and declare that the plaintiffs are entitled to a charge o n
the property of the South Hill Church against which his judg-
ment is registered, subject only to the balance due upon the
Menzies mortgage which he is willing to assume and pay off .

Costs follow the event .

McPHTLLIhs, J.A. : It is evident that the learned trial judge ,
Mr. Justice GREGORY gave patient and careful attention to thi s
somewhat involved case, a case which, after careful study, i s
manifestly clear. I know of no authority that would admit o f
the declaration of the Court that a specialty security should b e
delivered up to be cancelled save where it was established t o
have been wholly paid and that in effect is the startling proposi-
tion that has been argued at this Bar. That the Baptist Church
authorities have ever had in their mind the benevolent idea
that they would do so cannot be implemented by the Court int o
a decree from the Court that the security should be released an d
the mortgage be delivered up to be cancelled . In my opinion ther e
can be but one answer to the very careful and able argument o f
Mr. Craig—benevolent intention that may or not be carrie d
out (and circumstances even might change rendering it not onl y
inequitable but impolitic in the interests of the Baptist Church
to extend such benevolence) cannot be expanded into the require-
ment that a specialty security should be released and wholl y
dischargd . There is no authority that would entitle a Court
to so hold. The present case was one eminently fitting to be
disposed of by the learned trial judge and I am satisfied that th e
learned judge arrived at the proper conclusion . I would refer
to what Lord Sumner said in his speech in the house of Lord s
in "Hontestroom" (Owners) v . "Sagaporaek" (Owners) (1926) ,
95 L.J., P. 153 at p. 154 .

"None the less, not to have seen the witnesses puts appellate judges in a
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permanent position of disadvantage as against the trial judge, and, unless COURT O F

it can be shewn that he has failed to use or has palpably misused his advan-

	

APPEAL

tage, the higher Court ought not to take the responsibility of reversing
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conclusions so arrived at, merely on the result of their own comparison s

and criticisms of the witnesses and of their own view of the probabilities April 9 .

of the case. "

It cannot be said that the learned judge in any way contra- KEBavHNEE

vened the principle so graphically set forth by Lord Sumner .
CONV

E

THE
NTIO N

On the contrary, in my opinion, he proceeded rightly .

	

OF BAPTIS T

I would dismiss the appeal .

	

CHURCHE S
OF BRITIS H
COLUMBIA

-MACDONALD, J .A . : The appellants (plaintiffs in the action )
are judgment creditors of the South Hill Baptist Church in th e
sum of $2,342.34. They cannot realize because of a mortgage
for $12,000 on the same property now held by respondents and
they ask for a declaration that it was paid off and discharged
either wholly or at all events to the extent of several thousan d
dollars. Originally the South Hill Baptist Church, in 1914,
executed this mortgage in favour of one, Dr . Goostrey, as mort-
gagee ; he assigned it to the Royal Bank of Canada and for th e
consideration of $7,791 .07 the bank assigned it to respondents .
Respondents having obtained $3,000 from one Menzies to assis t
in purchasing this mortgage from the bank, assigned it to him
by way of security only. Respondents submit that it is a vali d
and subsisting mortgage in its hands against the South Hil l
Baptist Church subject to its charge to Menzies and if so appel- MACDONALD,

J.A.
lants' judgment is unenforceable . The appellants submit tha t
respondents have no intention of enforcing their security ; that
they have not collected even the interest and hold the mortgag e
with the consent or at all events without objection by the Sout h
Hill Baptist Church only for the purpose of protecting th e
church property against appellants' claim .

The facts are somewhat involved . Over ten years ago the
South Hill Baptist Church erected a church building on it s
premises . It borrowed from the Royal Bank (after failing t o
secure a loan from a company) on the personal guarantee o f
some of its members . A debt of $12,000 to the bank accumu-
lated and one, Dr. Goostrey by guarantee and by note finally
became personally liable to the bank for this sum . To secure
him the South Hill Baptist Church executed a mortgage in his
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COURT OF favour for $12,000 . That is the mortgage in question in this
APPEAL

action. The bank required additional security and induced Dr .
1930

	

Goostrey to assign the mortgage to it . He was still liable as
April 9 . guarantor for the church 's indebtedness. That was the positio n

KE.scm ER
in 1912 . In addition to owing $12,000 to the bank the church

v .

	

owed appellants $2,349 .34, and also ten or eleven other credi -
Tx E

CONVENTION tors over $8,000 . The claims however of creditors, other than
of BAPTIST appellants were unsecured and outlawed . In that situation with
CHURCHE S
OF BRITISH an indebtedness of over $20,000 and property worth, perhaps ,
COLUMBIA $7,000, the South Hill Baptist Church appealed to the churc h

at large for assistance. At that time a body known as Th e
Baptist Union of Western Canada (hereinafter called th e
"Union") launched what was called a "Forward Movement "
campaign to raise money for general purposes and in particula r
to assist churches financially embarrassed throughout Wester n
Canada. Moneys raised were paid in to the treasury of th e
Union and each Province in Western Canada would make
separate representations as to its requirements . The respondent s
(hereinafter called the `"Board") are a corporate body distinct

MACDON ALO, from the Union and from the South Hill Baptist Church ,
representing all the Baptist churches in British Columbia and
it requested and received a grant from the general fund held b y
the Union to meet requirements in this Province . Grants were
made by the Union and received by the Board without an y
statement as to how the moneys were to be applied, beyond th e
general understanding that it was for denominational needs i n
British Columbia . The disposition of the funds thus receive d
from the Union within the limits indicated, was solely in th e
Boards (respondents') discretion . The prevailing evidenc e
shews that to be unquestionably the true situation. The South
Hill Baptist Church applied to respondent Board for assistanc e
in its acute financial difficulties and the Board appointed a com -
mittee to look into and to deal with the local situation . It was
submitted that the respondent Board thereby took hold of th e
financial affairs of the South Hill Baptist Church at the request
of, and on behalf of the latter as its agents to effect a settlement,
compromise or extinguishment of its indebtedness and as suc h
could not make a profit out of its agency by settling its liabilities
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for a reduced amount while holding the church responsible for
the full amount, viz ., $12,000, represented by the mortgage
which it acquired. The fact is as shewn by Exhibit 3, that the
local church finding itself "quite unable to cope with the mat -
ter" asked the respondents "to take over the handling of the
enormous debt upon this building ." The local church stepped
aside and it is not surprising that it did so . It did not maintain
the position of a principal . As stated there was a debt of
$20,000 ; a property worth about $7,000, and unsecured claim s
of over $8,000 . Its position was hopeless . Respondent Boar d
did not act subject to the direction of the local church. The
local church executive threw up its hands and gave a free han d
to the respondent Board to deal independently as best it coul d
with a grave situation . The committee appointed by respond-
ents, having behind it the Union as a source of supply took u p
the task and approached the Royal Bank, the main creditor .
The Board had only a limited amount from the Union to dea l
with the situation and were compelled to seek a compromise .
Its aim was to make the best use of the funds at its command ,
acting fairly with all concerned . It had to face the indebtednes s
to the Royal Bank, the appellants and the unsecured creditor s
in so far as the local church was concerned, and also the genera l
denominational needs of all Baptist churches in the Province .
Properly enough it looked upon outlawed claims as morally du e
(they were incurred for materials supplied), and sought to
effect a compromise settlement on an equitable basis fair to al l
creditors . It was hopeless for creditors to look for payment in
full and all but appellants were willing to compromise . The
respondent Board felt that morally appellants were not entitled
to favoured treatment and they could only secure it if the mort-
gage was removed . They could then realize on their judgment .
The bank agreed to throw off over $3,000 arrears of interest, th e
principal having been reduced to $7,605 in the meantime, an d
the unsecured creditors (except appellants)—eleven of them
with claims amounting to $8,306 .60—agreed to accept 25 cents
on the dollar . The appellants were offered the same terms i f
they would forego interest . The respondent Board not havin g
sufficient funds to settle even upon the foregoing basis, made
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given it by that body. It was submitted that this sum, at all

1930

	

events, was ear-marked for a definite purpose and that in refer -
April 9 . ence to it, at least, a trust was impressed upon it for its applica -

KERSCHNER tion in a particular way and the mortgage debt reduced to tha t
v.

	

extent . I do not think so . That extra grant was given an d
TH E

CONVENTION received on the same basis as the other grants ; it was an addi-
OF BAPTIST tional amount required to enable respondents to complete it sCHURCHE S
OF BRITISH negotiations and respondents had full control over it . Nor i s
COLUffiBIA that situation affected by the fact that Bentall, chairman of th e

Committee of the Board, said, "We probably told them [the
Union] what we were going to use it for ." That does not neces-
sarily imply that it was going to use it to pay off in part th e
mortgage . Even after this $1,150 was received responden t
Board found that it had not enough money to arrange the indebt -
edness to the bank and to the other creditors in the manner
arranged with all but appellants . A further sum of $4,000 wa s
necessary and to meet this situation Dr . Goostrey agreed to make
a personal contribution or subscription of $1,000 for, as he sai d

MACDONALD, in his evidence, the benefit of the local church and to reduce it sa .A .

indebtedness, and he gave his cheque to the bank for this sum ,
while the remaining $3,000 was secured from one Menzies .
Goostrey for his subscription was released from his own liabilit y
on a note and on a mortgage against his own property . With
this $3,000 from Menzies and Dr . Goostrey's $1,000 added t o
the former fund the respondents were able to satisfy the bank's
claim and that of all creditors save appellants for the amoun t
formerly agreed upon and did so . Appellants at that time wer e
offered similar treatment and that offer still stands . The mort-
gage, however, was not discharged . If it had been the whol e
purpose of the negotiations would have been defeated and th e
only ones who would receive payment would be appellants by the
execution of their judgment. In these circumstances the mort-
gage was assigned by the bank to respondent Board for th e
consideration of $',̀',f05 paid it by the Board, and by it furthe r
assigned to Menzies by way of mortgage only as security for th e
$3,000 advanced by hire . The respondent Board mortgaged the
mortgage now in its hands for this amount, and upon paymen t

COURT OF another appeal to the Union and a further sum of $1,150 was
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to Menzies of the $3,000 with interest, he was to reassign to COURT OF
APPEA L

respondent.
On that state of facts, testified to by the record and registered

	

1930

documents, coupled with oral and documentary evidence, the April 9 .

appellants claim that what took place was a payment of the KERSCHNER

mortgage debt for the benefit of the South Hill Baptist Church ;

	

v .
TH E

that it was in fact discharged and should be so regarded, with CONVENTION

the exception of the $3,000 due to Menzies . I take it the sub-
CHB

x OF BAPTIS T

mission is that it was partially discharged . The respondent OF BRITIS H

Board claims that the mortgage still stands for $12,000, not for
COLUMBI A

the lesser amount it paid to the bank. It appears also to claim
the benefit of the amount the bank threw off as interest . The
Board would also on that basis get the benefit of the $1,000 pai d
by Dr . Goostrey. Respondent Board submits that the Sout h
Hill Baptist Church still owes it the full amount of the mort-
gage. Whether payment is ever demanded or not, rests wit h
respondents . That is a matter between the local church and the
Board, and the former is not complaining of the attitude of th e
latter . If respondents had accepted a discharge of the mortgage

_IiACDONALD ,
it would not only have no secured claim against the church for

	

J . A .

the moneys advanced to help it out of its financial difficulties ,
but more important still in its view upon its discharge appel-
lants ' judgment as already stated, would be realized against th e
property. If that course had been followed it could not have
secured the $3,000 from Menzies as it would have no security t o
offer him, and without this sum could not carry through its plan
of relief as outlined. It was apparent therefore that while
willing to treat appellants on the same basis as the other credit -
ors (and still being willing to do so) their refusal to agree mad e
it necessary, in order to enable the Board to carry out an equit-
able arrangement to retain the mortgage as a registered charge
against the South Hill Church property . Counsel criticized the
Board 's conduct in adopting this course . I see no just ground
for criticism . The Board acted honestly in trying to deal equit-
ably with all creditors on a common basis (if it had ample fund s
it might be a different matter) and when appellants failed t o
accept similar treatment it followed the course outlined under
the advice of a reputable solicitor . If on the other hand, it left
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COURT OF the bank to foreclose not only would it probably not realiz e
APPEAL

$7,000 but also the property would go and all other creditors,
1930

	

including appellants, would not receive anything . Dr. Goostrey
April 9 . too would be seriously affected . Further, respondent, an indc-

KERSCHNER pendent body, with moneys in its hands to use as the evidenc e
v .

	

shews, as it saw fit, within the general limits of denominationa l
THE

CONVENTION needs in the Province, was justified in retaining the mortgag e
of BAPTIST as security for sums advanced . Legally it was entitled to do so .CHURCHE S
OF BRITISH The Board was not using the funds of the local church but it s
COLUMBIA own obtained in the manner indicated from the Union, in acquir-

ing the mortgage . The local church no doubt contributed a little
to the Union for general use throughout Western Canada . It is
conceivable that if conditions improved respondent migh t
demand repayment of the mortgage ; at all events, it can pre -
vent the South Hill Baptist Church from running behind again,
incurring similar liabilities in the future, tending to cripple it s
activities . As a witness Rev. Mr. Reynolds stated :

"We never have exacted interest for any moneys given, whether they b e

termed a grant or a loan, but it is a moral right on the church to pay

MACOONALD, back that loan sometime when they can ."

J .A . The South Hill Baptist Church, as stated, is not complaining .
It recognizes the validity of the mortgage and is doubtless gla d
to have it held by a Board that will give it sympathetic con-
sideration, even possibly to the extent of not collecting .

Appellants contend that respondents did not purchase th e
mortgage for its own benefit ; that the moneys received by i t
from the Union were funds advanced for a specific purpose ,
viz ., to discharge wholly or in part, the indebtedness of the local
church and it must be regarded as so applied . That is not the
case . The Union, as intimated, granted funds to the Board for
general Provincial needs, to apply as the Board saw fit withi n
that ambit, not for any particular church . The only trust
impressed on funds in the Board's hands was that it should b e
used for Provincial denominational purposes . That falls fa r
short of chewing that it was received by the Board for a specifi c
purpose, viz ., to pay a specific debt. The respondent could make
either a gift or a loan to the local church. It chose the latter
course for good reasons . There is no contradiction of Bentall ' s
evidence that respondents were not obliged to (nor did they)
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make any account to the Union for any moneys received from it . COURT OF
APPEAL

It would not alter the situation if it did.
Appellants submit that the documentary evidence, apart from

	

193 0

ent that

	

MACDONALD ,ment
"South Hill (Baptist Church) has its debt reduced to a $3,000 mortgage ."

This bears out appellants' submission that the mortgage wa s
regarded as released except for this sum and while a resume of
the affairs of the Board given in a financial statement covering
a year might contain statements at variance with the true situa-
tion without altering that situation, it still called for an explana-
tion. The explanation of Mr . Bentall is not entirely satisfactory .
He said :

"This is the report of the Board to the convention (delegates assembled )

to shew what the Board owed. It was to tell the people assembled at th e
convention how much money we needed to clear up our indebtedness as a

Board . "

I think in framing the financial statement it had in mind tha t
the only active liability was the $3,000 secured from Menzies .
Although the respondent owed this to Menzies the local churc h
was to pay it and by last year it was reduced to $1,750, both the
Board and the local church contributing. The Board did no t
intend for the present, at all events, to demand repayment of th e
original mortgage. It would be difficult in reports to treat a s

2

the assignments, manifests an intention to discharge the April9 .

mortgage. There is no documentary evidence which, without KERSCHNER

explanation would indicate that the Board in its records treated

	

v '
TH E

the mortgage as discharged . Oral evidence was given too by the CONVENTIO N

clerk of the Board of the local church to the effect that its C BAPTIS T
CHURCHE S

minister, Mr. Wood (not a witness) who was representing the
F

BRITIS H
COLUMBIA

church before the Board in connection with its indebtedness ,
reported that all the church would be responsible for was th e
$3,000 owing to Menzies . This, however, was inadmissible a s
hearsay. Bentall, head of the committee of the Board that
made all the arrangements, understood a gift was asked for but
he said it was not granted. Respondents' financial statement
(exhibit 4) shews a payment of $8,285 .95 in connection with
the South Hill Baptist Church. This was the amount expended
to procure the assignment of the mortgage and in settlement o f
the claims of creditors except appellants . It is said in this state -
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however is no less a security because the holder of it does no t
1930

	

choose to enforce it unless a situation should arise where h e
April 9 . might consider it wise to do so. While the explanation is no t

KEESCHNF.R wholly satisfactory, entries in financial statements made under
v.

	

these circumstances should not be taken as overriding the pre -
THE

CONVENTION vailing evidence and the facts disclosed by registered documents .
OF

BAPI
PTIST In respondents' balance sheet too (Exhibit 5) published severalCHU

OF BRITISH years afterwards, its assets amounting to $120,000 were out-
COLUMBIA lined and although loans to other churches are stated therei n

the $12,000 mortgage in question does not appear . Again a
report (Exhibit 8) refers to expenditures for the South Hill
Church of $5,680 "leaving a $3,000 mortgage at 6 per cent . on
the building ." They also speak in this report of removing
church indebtedness generally to the extent of $27,000, and i t
would appear that to make up this amount they would have t o
include the mortgage in question . This does not appear to be,
however, a report by respondent Board . At all events the sam e
general remarks apply. It seems clear that by all bodies thi s

MACDONALD ,
J.A. $12,000 mortgage was not treated as an active asset . Similar

observations pointing to inconsistencies might be made i n
respect to Exhibit 7, a report of respondents to the registrar
under the Societies Act. The true situation, however, is not
necessarily established by proving errors and mistakes in variou s
reports . The somewhat dual capacity in which this mortgage
was held and all the facts suggest explanations for statement s
in reports not strictly accurate. If these three independent
bodies, viz., the local church, respondent Board and the Union
were commercial concerns the viewpoint in interpretation o f
conduct and motive might be different. It is for the Boar d
acting within a Christian brotherhood to enforce that securit y
against the local church property—or to permit it to lie dormant
so that the local church may carry on . The respondents in the
best interests of all concerned hold title to the property through
this mortgage while permitting the local body to have the us e
of the property .

The learned trial judge held that appellants had no stc~fus to
maintain this action. I cannot agree. They find a charge whic h

COURT of an active asset one that might never be called up . A mortgage
APPEAL



XLIII.] BRITISH COLIi MBI A REPORTS .

	

1 9

prevents them from realizing upon their judgment. If the COURT O F
APPEA L

impediment to the exercise of their legal rights is not a lawful
one they are entitled to a declaration . A summary method of

	

193 0

procedure is outlined in the Execution Act, R.S.B.C. 1924, Cap . April 9 .

83, Secs . 38 and 39, but he is not confined to that course .

	

KERSCHNER

But they are on ground less secure when on the facts they

	

" '
TH E

ask the Court to declare that a mortgage security on the prop- CONVENTION

erty against which their judgment is registered, assigned to, or OF BAPTIS T
CALTRCFZE S

purchased by respondents, not without consideration, but for a of BR
COLU M

IT
BIA
IS H

large consideration is fully paid and satisfied, when the fact i s
that neither interest nor principal has been paid and when th e
mortgagor agrees that it is a valid security . To succeed the
burden is on the appellants—and it is not a light one—to shew
that the intention was . to discharge the mortgage or that respond-
ents gave funds to the mortgagor to enable it to procure a dis-
charge and that in frustration of that purpose it is maintained
as a charge in the hands of an assignee . I have already outlined
my view that the appellants fail in this contention ; I have als o
stated that the funds were not received in trust by the Board to

MACDONALD ,
pay off this specific mortgage. The principles applicable, although

	

J.A .

the facts differ, are laid down by Lindley, J ., in Liquida -

tion Estates Purchase Company v. Willoughby (1896), 1 Ch .
726 at p . 733, where he says :

"But the question is, whether the interest so transferred was transferre d

in order to be extinguished, so that the plaintiffs might obtain Kennedy' s

interest in the security of June, 1888, free from ineumbrances, or whether

Norton's interest was so transferred as to enable the plaintiffs to treat i t

as still subsisting, so as to confer upon them rights against third partie s

which Lord Windsor and Forrest could not confer . The answer to this

question depends upon the intention of the parties at the time, and tha t

intention must be found from the terms of the deed and the circumstances

under which it was executed . "

Clearly when appellants allege that the mortgage is discharged
it is for them to shew an intention to wipe it out : Whiteley v .

Delaney (1914), A.C. 132 . Where a third party pays off a
mortgage the presumption is that he does not intend to discharg e
it but to keep it alive for his own benefit (Warrington, J ., in
Butler v . Rice (1910), 2 Ch . 277 at p . 282) . A heavy onus
therefore rests upon appellants ; heavier I think than the burden
that would rest on the mortgagor if it were seeking a similar
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upon the sum an assignee pays to secure it . While that is the
1930 general rule, however, it is subject to an exception (Halsbury' s

April 9 . Laws of England, Vol. 21, p. 176) . The respondents are
KERSCHNER entitled to recover the whole amount due at the time of th e

	

v .

	

transfer "unless they stand in a position which would make thi s
THE

CONVENTION inequitable." Such a position might arise in varying eh -
cum-OP BAPTIST stances . Each case will depend largely on its own facts . With-
CHURCHE S
OF BRITISH out discussing what the position on this point would be if th e
COLUMBIA South Hill Baptist Church raised the question, I think qua the

appellants, the respondents are justified in standing upon thei r
MACDONALD, legal rights and that it is not, on all the facts and circumstances

	

J .A .

	

inequitable to do so .
The appeal should be dismissed .

Appeal dismissed, Martin and Galliher,

JJ.A., dissenting.

Solicitor for appellants : A. R. Creagh .
Solicitor for respondents : G. Roy Long.

COURT OF declaration. The amount due under a mortgage does not depend
APPEAL
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DANROTH v . RAILWAY PASSENGERS
ASSURANCE COMPANY .

COURT OF
APPEAL

193 0
Insurance, automobile — Fire — Damages — Appraisers — Appraisement

	

April 14 .
Order to remit—Appeal—R .S .B .C. 1924, Cap . 13, Sec. 13—B .C. Stats.
1925, Cap. 20, Sec. 15i (statutory condition 6) .

	

DANROTH
v .

The plaintiff insured his motor-truck against loss by fire in the defendant
RAILWA Y

PASSENGER S
Company and during the life of the policy the motor-truck was badly ASSURANCE
damaged by fire . As the parties could not agree as to the loss, apprais-

	

Co .
ers were appointed to ascertain the extent of the defendant's liability

in the manner provided by the statutory conditions of the policy as set

out in section 154 of the Insurance Act . The appraisers gave thei r

decision in writing finding that the motor-truck was worth $800 at th e

time of the fire but failed to state the amount to be deducted fo r

depreciation, salvage or other cause in order to arrive at the actual

loss sustained . On motion of the plaintiff the matter was remitted

back to the appraisers to determine the actual loss or damage .

Held, on appeal, reversing the decision of FISHER, J., that the proceeding

is not an arbitration under the Arbitration Act so that the Act does

not apply and as the appraisers are not parties to the application th e

order must be set aside .

APPEAL by defendant from the order of FISHER, J. of th e
13th of March, 1930 . On the 4th of July, 1928, the plaintiff
took out an insurance policy against fire in the defendant Com-
pany to the extent of $1,200 on his motor-truck. On the 14t h
of October, 1928, and during the currency of the policy th e
motor-truck was badly damaged by fire. As the parties could
not agree as to the extent of the damage each party appointe d
appraisers under the statutory conditions of the policy and sec- Statement

tion 154 of the Insurance Act, and the appraisers selected an
umpire. The appraisers found that the truck and equipment
were worth $800 at the time of the fire but did not state th e
actual loss or damage resulting from the fire . On motion of th e
plaintiff the award was remitted back to the appraisers to deter-
mine the actual loss or damage .

The appeal was argued at Vancouver on the 14th of April ,
1930, before MACDONALD, C .J.B.C., MARTIN, GALLIIIEU, Me -
PIIILLIPS and MACDONALD, JJ.A .
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Alfred Bull, for appellant : An order was made remitting the
award for reconsideration . An order cannot be made remittin g
an award except under the Arbitration Act, but this is not a n
arbitration and the Arbitration Act does not apply . The
appraisers are not parties to this proceeding and an order can-
not be made against them. This action was brought on the 12th
of October, 1929, and the award was not given until the 22n d
of October following. That an order remitting must be unde r
the Act see Russell on Arbitration and Award, 10th Ed ., 642 .
That the Arbitration Act does not apply here see In re Dawd y

(1885), 15 Q .B .D. 426 at pp. 429 and 430 ; In re Hammond

and Waterton (1890), 6 T.L.R. 302 ; In re The Canadian

Northern Pacific Ry. Co . and Finch (1914), 20 B .C. 87.

Lennox, for respondent : The order is good as a mandatory
order to the appraisers to complete their work as they did not fi x
the damages . We had to bring our action when we did other -
wise we were barred as we had only a year within which t o
commence action .

Bull, replied.

MACDONALD, C.J.B.C. (oral) : I think the appeal will hav e
to be allowed. It is unfortunate in a way that this has arisen ,
but I am satisfied that the proceeding is not an arbitration unde r
the Arbitration Act. If it had been, then the matter could easily
have been disposed of. We could simply allow this appeal and
leave the parties to proceed in the regular way .

Then if the matter is not under the Arbitration Act, as I
MACDONALO, think it is not, the proceeding is one, as Mr. Lennox put it, ask-

C .J .B.C .
ing for a mandatory order against these appraisers to complete
their work . Objection has been taken by Mr . Bull that the
appraisers are not parties to this application, are not parties to
the proceedings at all, and that fact in itself is a fatal objection .

There is also this : Their finding is not a judicial document ,
unless under the Arbitration Act . It is simply a finding by
these appraisers that the value of the truck was $800 . They
failed to say what the actual damage to the plaintiff was . Now,
if that were a judicial document, it would be there, it would b e

22
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in Court, it would be a record and it could not be disregarded ,
but as it is not, I see no reason why the appraisers should not b e
asked to complete their work and asked to find if there was an y
salvage or anything of that sort which would reduce the $800 .
The mere fact of their present award, or writing, or finding ,
whichever you choose to call it, is there, would not prevent tha t
being done, and that would be the proper course to pursue . They

should be asked to complete : "You have found the value of the
truck, now tell us whether there are any deductions to be made
from that for salvage," and when they came to their conclusion ,
they would find the amount the plaintiff was entitled to, an d
certify that to the judge . In these circumstances, I see nothing
for it but to set aside the order that has been made, and leav e
the matter to be continued as suggested .

MARTIN, J .A. : On the 4th of July, 1928, the defendant
(appellant) Company insured, by a policy of that date, th e
plaintiff's (respondent) motor-truck against loss by fire to th e
extent of $1,200, and during the life of the policy, on 14t h
October, 1928, the truck was greatly damaged by fire and so i t
became necessary to ascertain the extent of the defendant ' s
liability in the manner provided by the statutory conditions of
the policy as set out in section 154 of the Insurance Act of 1925 ,
Cap. 20, of which conditions 9 (4), (6), (7) and (8) are
specially in point. On a "disagreement" arising as to the lia-
bility the insured and the insurer each "selected one appraiser, "
and the appraisers "duly selected a disinterested umpire" (on e
Green) to "submit their differences to" in case of their failing
to agree, as (6) directs .

By condition (4) the liability of the insurer is thus limited :
"The insurer shall not be liable beyond the actual cash value of the auto -

mobile at the time any loss or damage occurs, and the loss or damage shal l

be ascertained or estimated according to such actual cash value with

proper deduction for depreciation, however caused, and shall in no even t

exceed what it would cost to repair or replace the automobile or any par t

thereof with material of like kind and quality ;" etc.

The two-fold duty of the appraisers was therefore first, to fin d
the actual cash value of the automobile at the time of the los s
and, second, the "proper deduction for depreciation however

23
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caused," in the manner directed, to be made from that actual
cash value .

It is admitted that the appraisers duly entered upon thei r
said duty and proceeded to "estimate or appraise the loss o r
damage" with the result that on the 22nd of October, 1929 ,

v .

	

they came to the followin g decision in writin g
RAILWAY

	

b

	

b
PASSENGERS "We, the undersigned arbitrators appointed by the Insurance Compan y
ASSURANCE and Chas . Danroth in the matter of claim re fire Duplex Truck and equip -

Co .

	

ment are of the opinion that said truck and equipment as in affidavit was
worth at the time of fire Eight Hundred Dollars ($800) .

"Signed—Win . Mason ,

"Charles V . Turner ,

"Arbitrators . "

This was unquestionably an entirely proper discharge of the
first part of their duty, and in effect fixed the cash value at $800 ,
but ex facie it was an incomplete discharge of the second par t
of their duty to determine the amount to be deducted for depre-
ciation however caused ; the reason given for their omission b y
appraiser :Mason in his affidavit is as follows :

"6 . After the said Charles Vernon Turner and myself had arrived at th e
figure of $800 as the value of the said truck and other articles as aforesai d

and our decision had been reduced to writing as aforesaid we decided i n
MARTIN, conversation that now the value of the said truck and other articles ha d

J A been agreed upon it would not be difficult for the Insurance Company and
the assured to agree on the value of the said trailer and other article s
salvaged and in use by the assured and the value of the salvage still
remaining, we both being under the impression that we were required only

to ascertain the value of the truck and other articles at the time of th e
said fire . "

The extraordinary, indeed to me incomprehensible, featur e
of the matter is that the appraisers were not asked by anyone t o
complete their obviously incomplete though correctly performe d
and, so far, harmonious duty, and there is nothing whateve r
before us to warrant the assumption that if they had been asked
as they should have been, then and there, to go on with thei r
appraisal and complete the second part of it that they would
have refused to do their duty in that second stage as well a s
they had, with perfect propriety, in the first, and further ther e
is nothing to suggest that they are not now as always prepare d
to complete that duty .

In such very unusual circumstances it is obvious that all th e
unfortunate and expensive proceedings which have been taken
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to compel these appraisers to perform a duty which they not COURT O F
APPEA Lonly never evinced any intention of refusing, but were always

	

_
ready and willing to perform to completion, are wholly unneces-
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sary and premature, and no precedent has been cited, under this April 14.

or any other statute of arbitration, to support an application for
DANBOTH

an order to remit under such circumstances . There is nothing

	

v .
RAILWA Ynow, and there never was anything to prevent the respondent PASSENGERS

or the appellant from requesting the appraisers to complete ASSURANC E
co .

their, so far, entirely proper appraisal, nor anything to warran t
the belief that they would have refused to do so then or wil l
refuse to do so now.

	

MARTIN ,
J .A.

Though there are other interesting questions raised, particu -
larly under condition (9) respecting a refusal to act, yet in this
broad view of the matter they really become irrelevant, and i t
follows, therefore, that the appeal should be allowed and the
order for remission be set aside.

GALLrnrn, J .A. (oral) : I agree.

	

GALLIHER,
a .A.

McPnirvirs, J.A. (oral) : I also agree in the result . At the
same time, I wish to state that at this moment I am not con -
eluding the matter with regard to the Arbitration Act and the
Insurance Act ; that is, saying that the proceedings can be sup -
ported by one or the other Act, but I rather think that th e
proceedings may be looked at as being in the matter of th e
Arbitration Act, and in the matter of the Insurance Act, an d
that the arbitrators were appointed in that way. The arbitrator s
call themselves "We the undersigned arbitrators appointed by

vCPHILLIPSinsurance Company and Charles Danroth" in the matter of s o
and so, but I think justice may be accomplished by an applica-
tion to the arbitrators, to proceed and complete their work and
that application can well be entitled "In the Matter of th e
Arbitration Act and in the Matter of the Insurance Act ." Being
arbitrators appointed by both parties, they should be asked to g o
on and do the second thing they must do, and that is to find the
net amount of damages, and then having found that, their dut y
under both Acts, as a matter of fact, would be accomplished. I
do not see that in the present case there is any point in th e
Statute of Limitations as contained in the Insurance Act 	 the
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COURT OF proceedings were current within the year . It would be a very
APPEAL

	

.—

	

great misfortune in a case such as this that the limitation sectio n
1930 should have application and in my opinion it cannot in the pres -

April 14 . ent case be effectively set up and it is possible to continue th e

DANROTH
proceedings and effect justice in the matter .

v .
RAILWAY

	

MACDONALD, J.A . : I agree with the Chief Justice .
PASSENGER S
ASSURANC E

	

Co .

	

Appeal allowed.

Solicitors for appellant : Fulton, Morley c Clark.

Solicitor for respondent : E. Claud Sarile .

MURPHY, J .

	

PATTERSON v . BRANSON, BROWN & CO ., LTD .

	

1930

	

Damages—Principal and agent—Stock-broker—Dealing in margins—Sale

April 29 .

	

by broker .

PATTERSON Stock-brokers bought wheat for P. on margin . On the first transaction P .

signed a printed buying order, which provided that "it is furthe r
BRANSON,

	

BROWN

	

understood and agreed that on all marginal business the right i s

& Co ., LTn . reserved to close the transactions when margins are running out with -

out further notice," and on several subsequent transactions the notice s

confirming orders and containing these words were sent by the defend -

ants to the plaintiff . The prices having fallen the brokers notified P .

that money was required to cover and if not paid before the openin g

of the market on the following day he would be sold out . On the

following morning no money being paid the wheat was sold at a

loss to P .

Held, on the facts, that the plaintiff must be taken to have assented to thi s

condition and that it must be regarded as a term of the contract

between him and the defendants ; and the broker's decision that P .' s

margins had run so low that they were justified in selling him out wa s

a reasonable one on the facts as they then existed .

Held, further, that the brokers were not bound to give P . reasonable notice

before selling but even if they were so bound, reasonable notice had, i n

fact, been given .
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ACTION for damages sustained by the plaintiff by reason o f
the alleged wrongful selling out of wheat purchased by the
plaintiff on margin through the defendant Company . The facts
are set out in the reasons for judgment . Tried by MuRpuy, J .
at Victoria on the 22nd and 23rd of April, 1930 .

F. C. Elliott, for plaintiff .
Maclean, K.C., for defendants .

28th April, 1930 .

MURPHY, J. : I find the facts as follows . Plaintiff was
carrying 63,000 bushels of October wheat on margin which was
expected on both sides to be maintained at approximately ten
cents a bushel . Each drop of a cent a bushel entailed a loss o f
$630. It was intended by both parties that transactions with
regard to the wheat would be carried out on the Winnipeg Grai n
Exchange . On Saturday May 4th, 1929, wheat dropped o n
that exchange some 4 cents a bushel . Monday, May 6th, was a
holiday in Manitoba and the exchange was closed . The opening
price of wheat on Tuesday, May 7th, was 4 cents below th e
closing price of May 4th . Defendants felt that they must hav e
more margin from plaintiff . I accept the evidence of Blythe ,
the defendant 's margin clerk, that he on the morning of May
7th, called the plaintiff by 'phone and informed plaintiff that h e
must furnish more margin and that plaintiff promised to com e
in during the course of the day and attend to the matter .
Plaintiff, however, failed to do so . I accept Blythe's furthe r
evidence that after two unsuccessful attempts to get in touc h
with plaintiff on the afternoon of May 7th, he (lid finally ge t
him by 'phone at about 7 .30 in the evening. Blythe then
informed plaintiff that if plaintiff did not furnish more margi n
before the opening of the market next morning plaintiff woul d
be sold out . Humber, the employee of defendants who had i n
charge the actual duty of ordering purchases and sales to b e
made on the Winnipeg Grain Exchange also made two attempt s
to get in touch by 'phone with plaintiff but failed to do so .
Humber spoke only with plaintiff's daughter and consequently
I do not think it necessary to determine which account of thi s
conversation is correct, as I do not consider defendants were
entitled to treat her as her father's agent . Owing to the dif-
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Terence in time between Winnipeg and Victoria the Winnipe g
Grain Exchange opens at about 6.30 a.m. Victoria time .
Plaintiff did not come to defendant's office before the marke t
opened, but he did arrive there at about 9 a.m. He had with
him some $4,000 in securities and $500 in cash for the purpos e
of furnishing more margin . He so informed Humber at any
rate as to the securities . Hmnber thereupon told plaintiff tha t
his wheat had been sold and that plaintiff owed defendant fir m
some $800 on the transaction. Plaintiff thereupon wanted time
to pay this amount and was referred by Humber to Branso n
one of the chief officials of the defendant Company . I accept
Branson's evidence that whilst plaintiff's wife protested abou t
the sale of the wheat, plaintiff himself expressed himself a s
satisfied with the way the business had been handled and wa s
only concerned with getting time to pay the balance du e
defendants . Plaintiff informed Branson that he had arrange d
to go to Europe and wished to postpone the payment of thi s
balance until his return. Branson demurred but promised to
lay the matter before his co-directors and to advise plaintiff .
Branson did this and by letter written that afternoon advise d
plaintiff that his proposal for delay could not be entertained .
Plaintiff issued the writ herein on May 13th . I have already
disposed of all the causes of action other than the one tha t
defendants had no legal right to sell plaintiff's wheat as they
did. My opinion is that this claim also fails.

Plaintiff had had several dealings in wheat on margin with
defendants previous to the one in question herein . On the first
occasion he signed an order for purchase in which these words
occur :

"It is further understood and agreed that on all marginal business th e

right is reserved to close the transactions when margins are running ou t

without further notice" :

see Exhibit 8. On several subsequent occasions previous to
May 7th, sales and purchase accounts and notices confirmin g
orders all containing these words were sent by defendants t o
plaintiff in connection with his dealings with them in wheat .
See Exhibits 12 and 13 . I hold on these facts that the plaintiff
must be taken to have assented to this condition and that i t
must be regarded as a term of the contract between him and

28

MURPHY, J .
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defendants . This question is one of fact but the manner of
approaching its decision is, I think, found in such cases a s
Watkins v . Rymill (1883), 10 Q .B.D. 178 ; Parker v. South

Eastern Railway Co. (1877), 2 C.P.D. 416 ; Richardson ,

Spence & Co. and "Lord Gough" Steamship Company v .

Rowntree (1894), A.C. 217 at p. 219 ; Thompson v . London,

Midland & Scottish Ry . Co. (1930), 1 K.B. 41. The plaintiff
is an educated man and must have seen the printed matter on
Exhibits 8, 12, and 13 . He must have known from the ver y
nature of these documents and the occasions upon which the y
reached him that this printed matter contained condition s
relating to the terms on which his dealings with defendants
would be carried on. What the defendants did was reasonabl y
sufficient to give plaintiff notice of these conditions . They not
only gave him all these printed documents but they gave him
Exhibit 7 which, whilst it does not in terms refer to the claus e
in question, gives elaborate information which should at any
rate indicate to an educated man embarking on wheat specula-
tion the desirability of not signing documents in connectio n
therewith without reading them and of reading any printe d
matter appearing on documents coming to him from his broker s
when such documents obviously referred to his speculations . If
this view is correct then the only remaining question is, Was
defendants' decision on May 8th that the margins had run s o
low that they were justified in selling out the plaintiff a reason -
able one on the facts as they then existed ? Nelson v . Baird &

Botterell (1915), 25 Man . L.R. 244. The actual outcome of
the sale is to my mind conclusive proof that this question mus t
be answered affirmatively . I hold on the evidence tha t
defendants realized upon plaintiff's securities in a proper an d
judicious manner and obtained for him all that could be
obtained. The net result shews the plaintiff indebted to th e
defendants . It is urged that even if the provision as to sal e
without notice is held to be a term of the contract defendant s
were nevertheless bound to give plaintiff reasonable notic e
before selling and the Nelson case, supra, is cited. But as I
read that case it decides not that notice must be given but that
the decision to sell must be reasonable. Maloof v . Bic/cell and

2 9
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Company (1919), 59 S.C.R. 429, particularly the judgment s
of Anglin, C.J., and Idington, J . seem to support this view .

But if I am wrong then on the facts as I have found them I
hold that reasonable notice was given. All the facts must be
kept in mind in deciding the reasonableness of the notice . Two
facts are of outstanding importance, i .e., the declining market
of May 4th, and of May 7th, and the heavy commitment of
plaintiff involving as stated a loss of $630 for every decline of
a cent a bushel on the market . Scrutiny of the condition of
plaintiff's account on the morning of May 7th, when the cas h
value of the collateral held by defendants as subsequently deter -
mined by realization is kept in mind chews that the existin g
margin was in danger of being wiped out by the declining
market . Plaintiff failed to implement his promise to call an d
adjust matters . He had a full day within which to do so . Then
in the evening he was expressly told that unless more margi n
was furnished before the market opened the wheat would be
sold. It is argued that this conversation amounted to a fres h
contract and Pootmans v . Regina Grain Co . (1918), 2 W.W.R.

1093 is cited. I do not agree . I regard this conversation as a
further and legally an unnecessary warning to plaintiff . In any
event it could only amount to an offer which would only becom e
a contract on plaintiff accepting and fulfilling its terms. This
plaintiff failed to do . It is idle in view of the evidence (i .e . ,
the continuous talk of this wheat deal in plaintiff's home, hi s
own previous dealings in the wheat market through defendants ,
his large commitments and the warnings he had received) t o
contend that plaintiff was ignorant of how rapidly losses migh t
pile up on a falling market . If he did not know what time wa s
meant by Blythe in stipulating for cover before the marke t
opened it was in my opinion his legal duty to enquire, or if i t
was not he cannot place his own interpretation on Blythe' s
offer and then set up a new contract founded on such interpre-
tation . Further on the evidence of Branson which as stated I
accept I hold that plaintiff ratified all that had been done ,
accepted the situation and was only concerned with gettin g
time to pay the balance he owed defendants . The action i s
dismissed with costs .

As to the counterclaim the defendants have produced proof



XLIII.] BRITISH COLUMBIA REPORTS .

	

31

that they ordered the wheat sold, that in consequence of such MURPHY, J .

order they received certain moneys from their Winnipeg agents

	

193 0

and that they have credited plaintiff with said sums . If plain- April 29 .

tiff has any quarrel with the amounts so credited the onus is, I
think, on him to shew that the wheat could have been sold at a PnTTvRSO N

higher price . So also as to the amounts realized by the sale of BRANSON,
BROW Nthe securities. Judgment for defendants by counterclaim for & Co ., LTD .

$570.24 .

Action dismissed.

MCCALLUM v . THE TORONTO GENERAL TRUSTS M AcDONALD,

CORPORATION.

	

J.

193 0
Administration—Executors—Assets of testator—Breach of trust—Aequ iies-

May 5 .cence of beneficiary—Estoppel—R .S.B.C . 1924, Cap. 262, Sec. 88.

McCALLti m

	

R ., by his will, appointed the defendant Corporation the sole executor of

	

v.

	

his estate. He directed the executor to pay all his debts as soon after

	

TH E
his death as was convenient and the whole estate was bequeathed to TORONT O

his wife, the plaintiff. R. died in 1925 and on application for probate
TRUST STRUST S

the affidavit of valuation shewed assets of $168,344, and debts of CORPORATIO N
$37,092 . R. in his lifetime was in the piano business and the ne t
value of the business on his death was estimated at $109,870 . For a
time prior to R .'s death the business was prosperous and after his
death the executor, with the acquiescence of the plaintiff, allowed th e
business to continue and also with her acquiescence the property wa s
assigned to a company incorporated in April, 1926 . This was done
without any action being taken or provision made by the executor to
pay the debts . The business continued but did not prosper and even-
tually became bankrupt . The plaintiff claimed that continuing th e
business was unbusinesslike and coupled with the assignment in 192 6
constituted a breach of trust and she was entitled to damages .

Held, that it may be fairly assumed that the testator would expect that
the defendant, upon acceptance of the trust, would pay the debts an d
retain the assets until this was performed when the plaintiff would be
entitled to any balance remaining. This was the intent of the will and
the failure to carry out such intent constituted a breach of trust . The
fact of there being only one beneficiary who was anxious to act in suc h
a way as might be a breach of trust making no difference in principle .

Held, further, that although there was not only concurrence and acquiescence
but even a request from the plaintiff that brought about a transfer of
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MACDONALD, the business to the company of which she had control as she did not

J . have knowledge of the facts and circumstances of the case to appreciat e

their significance, the concurrence or acquiescence did not operate as a
1930 release of the defendant from liability .

May 5 . Held, further, that on the facts of the ease the defendant was not relieve d

from liability under section 88 of the Trustee Act .
MCCALLU M

v .
THE

	

ACTION for breach of trust . The facts are set out in the

GENERAL reasons for judgment . Tried by MAcnoNALD, J . at New
E

TRUSTS Westminster on the 23rd and 30th of April and the 1st, 2n d
CORPORATION

and 5th of May, 1930.

Sullivan, for plaintiff .
A . IL MacNeill, K.C., and C . M. Morrison, for defendant .

MACDONALD, J . : On the 9th of May, 1919, Thomas Ross ,
who had been in the piano business for some years in Vancou-
ver, made his will . It was drawn by the defendant Corporation,
which was appointed the sole executor, and was directed to pa y
all the debts of the testator as soon after his death "as may b e
convenient." Then the will provided that unless the testator ' s
wife predeceased him, all the estate, real and personal, wa s
devised and bequeathed to his wife, Isabella Ross. She has,
since the testator's death in 1925, remarried, and is no w
Isabella McCallum, the plaintiff herein .

The defendant had possession of the will, and shortly afte r

Judgment
the death of Thomas Ross, it applied for probate of the will ,
which was granted on the 20th of June, 1925 . In so applying
for probate, the defendant, by its affidavit of valuation, shewed
assets of $168,344 .24, and debts of $37,092, or a net surplus
of assets over liabilities of $131,252 .24. It is stated in suc h
affidavit that the amount thus mentioned constituted a true an d
fair statement of the total assets received by the defendant a s
executor, and it paid $4,306 .07 as succession duty thereon to
the Province of British Columbia.

In the inventory "X," upon the application by the defendant
for probate, the business of the said Thomas Ross was valued
by the defendant at $137,338 .09, less 20 per cent . for bad
debts, cost of collection, etc ., leaving a net value of $109,870 .48 .
The business, which had been conducted for some time prior to
the death of said Ross, had been a fairly profitable an d
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prosperous one, and I believe might have been sold within a MACDONALD,

reasonable time after his death . At any rate, the defendant,

	

J .

through its local representatives, made no effort in that direc- 1930

tion. Nor does it appear that an energetic, systematic effort May 5 .

was made to collect the outstanding accounts secured by sale
MCCAILU M

agreements. They have, since the bankruptcy, been realized

	

v.
THEupon to a very appreciable extent .

	

TORONT O

Almost immediately after the defendant had assumed the GENERAL
TRUSTSduties and responsibilities of an executor of the estate, the CORPORATION

question arose as to what disposition should be made of the
business . A sale did not seem to be in contemplation of the
parties in order to realize upon the assets, pay the debts, an d
transfer whatever balance there might be to the plaintiff as sole
beneficiary . There is considerable conflict as to what occurre d
with respect to continuing the business, especially as to th e
attitude adopted by the plaintiff . I am, however, quite satisfie d
that she desired the business to continue as it had been during
the lifetime of her husband, and that she never receded from
this position. For some years, during the period prior to the
subsequent bankruptcy, she believed she was a rich woman, and
as she aptly termed it in one of her letters, she was living in a judgment
fool's paradise and spending money extravagantly .

I find that while the plaintiff was thus desirous of having
the business carried on, that the defendant, through its loca l
representative, Ilewetson, agreed with the plaintiff as to the
advisability of so carrying on the business . She had been
advised by C. L. Fillmore, a solicitor who had acted for he r
husband in his lifetime, to seek the guidance and advice of the
defendant Corporation, and presumably to act accordingly . Now
it appears to have been the consensus of all interested partie s
that the business should continue. Plaintiff was led to thi s
conclusion, to my mind, not only from the view that the busines s
shewed a large surplus, but perchance had in mind that her so n
might eventually come into control of such business . She had
not, however, sufficient knowledge of business to form an opinio n
which might be considered of any value in deciding a matter of
this serious nature. I find that while plaintiff is of quit e
average intelligence, that in such a business matter she fall s
short of being any benefit to herself or to those who migh t

3
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expect in the future to acquire her property. There was the
usual hazard attached to any business, and this was increase d
by a heavy indebtedness to the Bank of Toronto and the fact
that it had necessarily to be carried on and managed by some
one not financially interested in its success. I should add that
with the lack of business ability she possesses a determined and
obstinate disposition, having once set her mind in any direction .
This was exemplified in respect to the purchase of a Cadillac
motor-car and later on in making a European trip, whic h
involved considerable expense.

Although the plaintiff was thus anxious to have the busines s
carried on, she now complains that this course was unbusiness-
like, and sheaved bad judgment on the part of the defendant a s
an executor ; further that, coupled with its subsequent actions ,
particularly the assignment of the property to a company
incorporated in April, 1926, it constituted a breach of trus t
and entitled her to such damages as she may prove, she thereb y
suffered.

It is stated in a leading authority that it is a rule, withou t
exception, that to authorize executors to carry on a trade with
the property of a testator held by them in trust, there ought to
be the most distinct and positive authority and direction given
by the will. This statement of the law appears in the head-not e
in the ease of Kirkman v. Booth (1848), 11 Beay. 273. I think ,
however, that under the terms of the will the intent of the
testator was that there might be a postponement of realizatio n
of the assets for a reasonable time, with a view either of sellin g
the business or collecting the large outstanding accounts an d
paying the debts .

Defendant contends that under the circumstances, even if
this intent existed, it was not imperative and might be modifie d
with the consent of the sole beneficiary .

I think, aside from the plain wording of the will, it may
be fairly assumed that the testator would expect that the
defendant, upon acceptance of the trust as executor—which i t
practically did at the outset by having the will drawn i n
appropriate form in its office—would pay the debts. Further
that, having regard to the want of business ability of the widow ,
it would retain the assets until this was performed . Was it not

3 4
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Judgment
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then, and only then, that the testator wished the plaintiff to be
entitled to any balance which might remain? In other words ,
the estate and the interest of the widow therein were to be
safeguarded until the debts were paid . There was no object
otherwise in this testator, or for that matter any testator, resort-
ing to a trust company, with the attendant expense .

I think this was the intent of the will, and the failure t o
carry out such intent constituted a breach of trust . No attempt
even was made by the executor to pay the debts .
contrary, it, in violation of the terms of the will, in effec t
transferred all the personal estate to a company controlled b y
the plaintiff. During the course of the argument I submitte d
for consideration of the defendant 's counsel an advertisemen t
which emanated from an eastern trust company . It reads as
follows :

"Absolute fidelity is an important qualification in the executor of a will .

Heirs may become dissatisfied with its terns and seek to modify them .

They may bring pressure to bear upon the executor or trustee . If he i s

susceptible to influence, or prone to take the road of least resistance, the

will may be compromised . One of the important advantages of trust com-

pany service is its freedom from bias and from personal influence . When a

trust company acts as executor or trustee there is absolutely no deviatio n

from the testator's wishes, express or implied ."

Counsel, as I understood him, acceded to this proposition a s
being one which should be acceptable to any responsible trus t
company, but differentiated when there was only one beneficiary .
This would mean that when there is only one beneficiary, and he
or she requests or consents to the breach of trust, then no liability
exists as against the executor . I cannot see that in principl e
there should be any difference .

Lord Langdale, in Fyler v. Fyler (1841), 3 Beay . 550 at p .
563, outlined a situation which irrespective of the relievin g
legislation in 1896, might be applied to the facts here presented,
though not similar to any great extent . It is however, important ,
as there is no question whatever, no suggestion even, that the
actions of the defendant were dishonest in any way. It is
simply a complaint against the defendant for failure to fulfil
the terms of the will . Lord Langdale, I .R. at pp . 563-4 said
as follows :

"Cases which are very painful are not unfrequent in this Court ; we find

a married woman throwing herself at the feet of the trustee, begging and
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MACDONALD, entreating him to advance a sum of money put of the trust fund to save

	

J .

	

her husband and her family from utter and entire ruin, and making out a

most plausible case for that purpose ; his compassionate feelings are

	

1930

	

worked upon ; he raises and advances the money ; the object for which it

	

May

	

5 .

	

was given entirely fails ; the husband becomes bankrupt ; and in a few

months afterwards the very same woman who induced the trustee to do
MCCALLUM this, files a bill in the Court of Equity to compel him to make good tha t

	

"'

	

loss to the trust . These are eases which happen ; they shock everybody's
THE

TORONTO feelings at the time, but it is necessary that relief should be given in suc h

GENERAL cases : for if relief were not given, and if such rights were not strictl y
TRUSTS maintained, no such thing as a trust would ever be preserved . The hard -

CORPORATION
ship, therefore, of individual cases must not be taken into consideration ,

and if these parties think fit to insist on their strict rights, they ar e

entitled to have them ."

The responsibility thus outlined has been lessened by statu-
tory enactment. Before, however, I deal with that situation, I
wish to consider another phase of the matter, and that is as to
whether on the ground of concurrence and acquiescence, th e
plaintiff should not be estopped from setting up any cause o f
action arising from the breach of trust . In the first place :

"If a cestui que trust concur in a breach of trust he is forever estopped

from proceeding against the trustee for the consequences of the act, whethe r

he did or did not derive benefit by the breach . "

Then again, even although the cestui que trust did not concur
Judgment at the time in the breach of trust, he may debar himself from

relief by having acquiesced in the breach of trust subsequently .
This statement of the law is outlined in various text-books, bu t
there are exceptions to which I will refer . Acquiescence, releas e
and confirmation with respect to a breach of trust, to have th e
full effect of relieving from liability, must be accompanied wit h
certain conditions . I need not deal with all such conditions ,
but the one to which I wish to refer particularly is this :

"The cestui que trust must be fully cognizant of all the facts and circum-

stances of the ease ; and if the release is executed by the cestui que trust in

ignorance of his rights, it may be set aside after the death of the trustee,

and after a long interval as, for instance, twenty years . "

So that while I find that there was not only concurrence and
acquiescence, but even a request on the part of the plaintiff
which brought about a transfer in writing of the assets of th e
estate to the company of which she had complete control, stil l
that she did not have knowledge of "the facts and circumstances
of the case," or if some facts were imparted to her, was she able
to appreciate their significance ? She had no independent advice
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as to the transfer of assets or otherwise . She depended upon the MACDONALD,
J .

course of action pursued and approved by the trust compan y
selected by her husband. So one of the conditions that became

	

193 0

necessary, in order that concurrence or acquiescence may operate May 5 .
as a release from liability, did not exist .

	

MCCALLU

	

z

Then as to the effect of the statute which sought to reduce the

	

THE
liability of trustees, viz ., section 88 of the Trustee Act, R.S.B.C . TORONTO

GENERA L1924, Cap . 262, as follows :

	

TRUST S
"If it appears to the Supreme Court or a judge thereof that a trustee, CORPORATIO N

however appointed, is or may be personally liable for any breach of trust .

whether the transaction alleged to be a breach of trust occurred before o r

after the passing of this Act, but has acted honestly and reasonably, an d

ought fairly to be excused for the breach of trust and for omitting to obtai n

the directions of the Court in the matter in which he committed such

breach, then the Court or judge may relieve the trustee either wholly o r

partly from personal liability for the same . "

This confers a jurisdiction upon the Court to relieve th e
trustee under the circumstances therein outlined . The burden
is cast upon the trustee, seeking to obtain the benefit of thi s
legislation, of shewing that he was acting honestly and reason -
ably and ought fairly to be excused for the breach of trust .

I have already referred to the fact that beyond question
there cannot be the slightest suggestion that there was anything Judgment

dishonest in the actions of the defendant Corporation, and I hav e
then to determine whether the defendant acted "reasonably . "
I have discussed at some length the situation with respect t o
the business and the duty cast upon the defendant to deal with
the estate along certain lines . I think that were I to hold tha t
the defendant acted reasonably, it would simply mean that th e
purpose sought to be attained, by appointing a trust corporation
to act as executor, would practically fail. The wish of a testator
to safeguard the estate would not be accomplished. In this case,
as I have already mentioned, the estate was not even as t o
payment of debts administered by the executor, but was placed
in the control of the widow, whose capacity, from a busines s
standpoint, had doubtless been estimated by her husband, and
thus the selection of a trust company had been made by him a s
executor . I think it could not be fairly contended that it was
reasonable for an executor, required to pay debts of a testator ,
to transfer the assets, especially of a hazardous business, to a
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MACDONALD, widow, with little, if any, business ability, and burdened wit h
J .

a debt to a bank of over $30,000. The accumulation of further
1930

	

debts, coupled with subsequent bankruptcy, was quite probable.
May 5 .

	

Finding as I do that the defendant has failed to shew tha t

CCALL uM
it acted reasonably, the section to which I have already referre d

M
v .

	

does not afford any assistance to the defendant in this action.
THE

ToaowTO

	

Then there is the further ground of defence, that eve n
GENERAL if a breach of trust is found and there is no defence afforde d
TRUST S

CORPORATION through concurrence and acquiescence on the part of th e
plaintiff, and section 88 has no beneficial result, still that b y
the course of the probate proceedings, the defendant is relieve d
from liability. I allowed, on the second or third day of th e
trial, an amendment, subject to the question of costs, which
enabled the defendant to plead what may be termed estoppel .
It is contended on its behalf that the registrar having made hi s
report in pursuance of an order to that effect, and such repor t
having been confirmed by a judge of the Court, that it operate s
to relieve the defendant from any liability . It has been decide d
that a right of action founded upon breach of trust does no t

Judgment
come within the purview of such proceedings : vide Dowse v.

Gorton (1891), A.C. 190 at p . 202 and In re Hengler (1893) ,
37 .

I am also of the opinion that it was not intended that during
the course of these proceedings, in which the plaintiff was not
represented by counsel, but had her husband present to assist
her, that the question of the breach of trust or any action to
which the plaintiff might be entitled should be dealt with o r
passed upon by the registrar . In fact it was so stated by
counsel for the defendant . I might extend my remarks further
in this connection, but it seems to me this should suffice .

The result is that the plaintiff succeeds in the action, and the
next question which arises is as to the order which should b e
made, in order to determine the damages plaintiff may hav e
suffered from such breach of trust . This, it was conceded
during the trial, can only be determined by a reference, whic h
I direct. It will be a difficult task, I might mention, for the
registrar to determine the extent of these damages, and he may
apply for directions .

Judgment for plaintiff.
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CAMERON & CAMERON v. BOULTON .

Commission—On collection by solicitors—Scale—Action to recover—Dut y
of solicitors to inform client of scale of fees—Costs--Order LXV ., r . 29.

On the collection of certain moneys for the defendant from the Canadian

Government in respect to damages after an award by the Royal Com-

mission for the investigation of Illegal Warfare Claims, the plaintiffs ,

who were barristers and solicitors, claimed that in the absence of specia l

agreement, they were entitled to charge the defendant a commission i n

lieu of costs on the collection of the claim according to the scale pro-

vided for by the Rules of Court, Order LXV., r . 29 . The plaintiffs

recovered judgment for the amount claimed but as they did not, befor e

deciding to let the matter stand without determining the scale of th e

commission, draw the defendant's attention to the said Supreme Cour t

rule, and give him to understand that in the absence of the scale o f

commission being determined they intended to exact payment accordin g

to the rule, it was

Held, that this was sufficient ground for depriving them of the costs of th e

action .

ACTION to recover $1,171 .25, as commission, payable in the
absence of special agreement on the collection of $22,225 fo r
the defendant from the Canadian Government in respect o f
damages after an award by the Royal Commission for th e
investigation of Illegal Warfare Claims. The facts are set out
in the reasons for judgment . Tried by FIshER, J. at Vancouver
on the 17th of April, 1930 .

J. A. Maclnnes, for plaintiffs .
Bruce Boyd, for defendant.

8th May, 1930 .

FIsnI:R, J. : The plaintiffs who are barristers and solicitor s
claim the sum of $1,171 .25 as commission payable in th e
absence of special agreement on the collection of the sum of
$22,225 for the defendant from the Canadian Government in
respect of damages after an award by the Royal Commission
for the investigation of Illegal Warfare Claims .

As to the employment of plaintiffs, the defendant admit s
that, on the 31st of August, 1925, he went into the office of th e
plaintiffs to see them (or one of them) in connection with the

FISHER, J .

193 0

May 8.

CAMERON &

CAMERON

V .

BOULTO N

Statement

Judgment
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meeting of the Commission in Vancouver with regard to a
claim before the said Commission, that the claim was prepare d
by one of the plaintiffs (Ian Cameron) and the defendant
together and presented at $82,000 at a meeting of the sai d
Commission in September, 1925, attended by the said Ian
Cameron and the defendant, that thereafter plaintiffs having
sent affidavits, some of which they had prepared, to the Com-
mission for the purpose of establishing the claim, kept in
communication with the Commission until a letter dated May
20th, 1926, was received by the plaintiffs from the Secretar y
of the Commission stating that the Commissioner had made a
substantial award on account of the claim to the defendant .
Sometime afterwards the defendant received the sum of $22,22 5
pursuant to the award .

The plaintiffs say that the defendant asked them to take the
claim on a contingency basis and they agreed to do so. The
commission on the amount that might be obtained in case of
success never having been settled the plaintiffs now claim i n
the absence of special agreement to be entitled to charge the
defendant a commission in lieu of costs on the collection of th e
claim according to the scale provided for by the Rules o f
Court, Order LXV ., r. 29 .

The defendant says that he is prepared to pay the plaintiff s
their fees but not a commission and contends that after appear-
ing before the Commission the plaintiffs (through the said Ian
Cameron) agreed to accept $50 and their charges for a few
letters .

The defendant says that this agreement was made in a con-
versation between himself and the plaintiff (Ian Cameron )

while they were just outside the Rogers Building on their wa y
from the meeting of the Commission in Vancouver and the
witness Victor E . Roberts:to a certain extent, corroborates hi s
evidence. Speaking of the agreement the defendant says, i n
answers to questions, as follows :

"Whereabouts did it happen? Just outside the Rogers Building. We

walked down from the Vancouver Hotel to the Rogers Building . I said
`How much is that, Mr . Cameron?' And he said 150 .' He said `Of course,

there will be a few letters I will have to charge you for .' I said `That's all

right ; send me a bill for that amount .' "

Roberts, under cross-examination, says as follows :

40

FISHER, J .

193 0

May 8 .

CAMERON &
CAMERO N

V .
BOULTON

Judgment
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"The whole thing took place at the foot of the elevator? At the foot o f
the elevator .

"Now, tell us the whole thing from beginning to end . I met Mr. Boulton
at the foot of the elevator, and 1 said : `Who is your friend?' He said :
`It is Mr . Cameron ; Mr. Cameron—Mr. Roberts .' And he said : `He has
been up,' he says, `to the Vancouver Hotel on this compensation for me,' he CAMERON &

says . He says : `Mr . Cameron, by the way, how much will that bill be?' CAMERON

He said : `About $50.' And that's all ."

	

v '
BOULTON

The plaintiff, Ian Cameron, denies the alleged meeting with
Roberts and conversation in toto . I am inclined to think tha t
some casual meeting occurred between the parties at or about th e
time and place mentioned which the said plaintiff has forgotten .
I have come to the conclusion, however, that though the defend -
ant and Roberts remember something about some conversation
they do not remember it correctly after a lapse of nearly fiv e
years. There is nothing in the subsequent conduct of the partie s
that would tend to bear out the correctness of their recollection .
The defendant says that he. told the plaintiff at the time to send
him a bill for that amount but that the plaintiff never sent hi m
a bill for the $50. In another part of his evidence the defendan t
says that he was in straightened circumstances during the perio d
in question and borrowed a few dollars from one of the plaintiffs
who obviously, on his instructions, continued to look after the Judgment

matter at least until notified of the award in the following May.
In the circumstances I do not think that in such a casual manner ,
as is suggested, an agreement was made between the parties tha t
the solicitors employed should be entitled only to what th e
defendant contends when so large a claim as $82,000 was being
made with the assistance of the plaintiffs as solicitors aforesaid.
The account given by the plaintiff (Ian Cameron) as to the basis
on which the work was done, corroborated as it is in som e
respects by the other plaintiff (George Cameron) seems mor e
credible to me and I find that no special agreement was made.

In the absence of any special agreement the scale of commis-
sion provided by the said Rule of Court would apply and the
material part reads as follows :

"On the first $300 or less	 15 per cent.
On excess over $300 up to and including $1,000	 10 per cent .
On excess over $1 .000	 5 per cent . "

On the question of costs, however, I think I should take int o
consideration the fact that the plaintiffs should be assumed to

FISHER, J .

1930

May 8 .
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have knowledge of the said rule of which the defendant woul d
not be aware. The plaintiff (Ian Cameron) speaking of th e
original arrangement states as follows :

"The original arrangement was, Boulton told me he was perfectly satis-

fied if we would handle this matter on a 50-50 basis, and I did not thin k

that was satisfactory because if we obtained anything like the amount that

we made claim for, it was altogether too much out of proportion, so w e

decided to let the matter stand and we would decide on a commission upo n

receipt of some idea what the award would be, if established . "

Under such circumstances it seems to me that the practic e
suggested in Union Bank v. Stewart et al . (1895), 3 Terr .
L.R. 342 at p . 345 should have been followed and, as wa s
indicated by the Court in such case, I think here that th e

Judgment plaintiffs, before the decision to let the matter stand withou t
determining the scale of the commission, should have drawn
the defendant's attention to the said Supreme Court rule an d
given him to understand distinctly that in the absence of th e
scale of commission being determined they intended to exac t
payment according to the rule if they intended to do so . This
was obviously not done and in the circumstances I would con-
sider there is good cause for depriving the plaintiffs of thei r
costs.

There will be judgment therefore in favour of the plaintiff s
against the defendant for the amount claimed without costs .

Judgment for plaintiffs .

FISHER, J .

1930

May 8 .

CAMERON &
CAMERON

BOuLTON
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WALKER AND ROBERTS v . SILK

Husband and wife—Wife's funds controlled by husband in wife 's lifetime—
Death of wife—Presumption of gift .

Where a wife entrusts to her husband the management of her funds out of

which he pays their expenses and makes investments that they from

time to time agree upon, the question of whether the law implies a gift

to the husband depends on the particular facts in each ease .

Bartlett v . Bull (1914), 26 W.L .R. 831 applied.

ACTION for a declaration that the defendant is trustee o f
the assets of his deceased wife's estate and that such assets be
brought into his accounts as administrator of her estate . The
facts are set out in the reasons for judgment. Tried by
MCDoNALD, J . at Vancouver on the 14th of May, 1930 .

Macrae, and Clyne, for plaintiffs .
Reid, I .C., and Gibson, for defendant .

20th May, 1930 .

MCDoNALD, J . : This is an action brought by the sister s
of the defendant's deceased wife for a declaration that the
defendant is a trustee of the assets of his said wife and as suc h
must bring such assets into his accounts as administrator of he r
estate .

The defendant and his wife were married in 1907 in Chil i
whence after some years they came to reside in Vancouver wher e
they lived happily throughout their married life. They were i n
very straightened circumstances and in debt and the wife was ill Judgment

when in the year 1926 she fell heir to approximately $177,000 .
They had no children . Some $10,000 of this legacy wa s
remitted from Great Britain in December, 1926 . Some of thi s
money was used to pay debts ; some was deposited to the
husband 's credit in a bank at Vancouver to be used for the
purpose of building a house which they contemplated building ;
and some $2,000 they took with them, in January, 1927, to
California where they went for the benefit of Mrs . Silk' s
health . A bank account was opened in Monrovia, California ,
in the defendant's name and later during the year 1927, after

MCDO NALD, J .

193 0

May 20 .

WALKER
AND

ROBERTS
V .

SILK

Statement
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MODONALD,J• the remainder of the legacy arrived in Vancouver, variou s

1930

	

amounts were from time to time drawn from Mrs . Silk's account

May 20 .
in Vancouver and deposited in the account in Monrovia an d
	 used by the defendant in paying his own and his wife' s
WALKER expenses, his wife's doctor bills and general accounts and also

AND

ROBERTS in the purchase of an interest in certain property bought by th e
Six defendant in Los Angeles and further property bought in Sa n

Bernardino. By arrangements made by Mrs . Silk with her
bank manager in Vancouver a large amount of her funds was
invested in securities, a considerable part of which were from
time to time converted into cash which cash was deposited from
time to time partly in the defendant's account and partly i n
Mrs. Silk's account, deposits being made from time to time a s
one or the other of such accounts became depleted . They
returned to Vancouver in August, 1927 . The securities then in
the bank were removed to a deposit-box to which both th e
defendant and his wife held a key. From time to time th e
defendant out of his wife's moneys increased his investment s
in California but no definite information is before the Court a s
to specifically what these investments are. The defendant als o

Judgment from time to time made further investments in Vancouver ; a
large sum having been spent on a sheep ranch which failed .
Speaking generally, it may be said that prior to his wife' s
death intestate, on October 20th, 1928, at least one-half of th e
estate had been dissipated in investments which turned out to
be of little or no value . Throughout all that period th e
defendant's bank account and his wife's bank account were
drawn upon from time to time and the wife's securities wer e
turned into cash from time to time and moneys were used in th e
payment of household and living expenses, in the constructio n
of a dwelling-house and purchase of furniture, in real estat e
and, as to a comparatively small amount, in investments o n
mortgages . The wife trusted her husband throughout to manage
her business, to buy and sell and to invest as he saw fit, though
it appears that he kept her advised as to what he was doing .

In February, 1928, some securities were sold and the pro-
ceeds deposited to the husband 's account . This money was
used to purchase certain property at the corner of Maple Stree t
and 10th Avenue in the City of Vancouver to be used for the
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this property was also taken in the name of the defendant and WAALKDER

his wife "as joint tenants ." Later certain properties were ROBERTS

purchased from the Government of British Columbia, these

	

slug
properties being taken in the names of the defendant and hi s
wife although they were not described as joint tenants. Evidence
was tendered by the defendant and one Smith to the effect tha t
the Maple Street property and the Howe Street property wer e
so conveyed to the defendant and his wife with her full knowl-
edge and understanding and with the intent, as to these tw o
properties that there should be the right in each to take b y
survivorship. Admittedly these properties, like all the othe r
properties in question, were purchased with Mrs. Silk's money
and I am not able to find upon the evidence that she understoo d
the meaning of the expression "as joint tenants" ; in fact i t
seems quite clear that the defendant himself did not understan d
such meaning until a considerable time at least after he ha d
sworn the affidavits leading to the order for administration of judgment

the estate .
The defendant contends, and in his examination in chie f

testifies, that all moneys paid to him by his wife were paid t o
him as absolute gifts for his sole and only use and with n o
obligation on his part to give an accounting . Having carefully
observed his cross-examination and his examination for dis-
covery and analyzing the investments which were made fro m
time to time and the circumstances under which they wer e
made and with respect to the accounts from which the money s
were drawn for making such investments and considering al l
the surrounding circumstances, I am not able to find as a fact
that any such gifts were made, and I reach this conclusion
aside altogether from any rule of law requiring corroboration
to substantiate such claim .

The position, therefore, is simply this : the defendant was
entrusted by his wife with the management of her funds, ou t
of which funds he was to pay their expenses and to make such
investments as they from time to time selected and agreed upon .

purpose of a garage and service station. The conveyance was MCDDNALD,a .

taken in the name of the defendant and his wife "as joint
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tenants." On or about March 8th, 1928, a certain property
May 20 .

was purchased on Howe Street in the City of Vancouver and
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WALKER (No. 1) (1888), 13 App. Cas. 373 and Gardner v. GardnerAND

ROBERTS (1859), 1 Giff. 126 .
s z$ On the other hand Mr. Macrae contends, and I think upon a

reading of the later cases it must be held, that the decision of
every case must depend upon its own particular facts . This
seems clear from the decision of Mr. Justice Walsh in Bartlett

v. Bull (1913), 5 W.W.R. 1207 and the cases there cited .
Upon the whole of the evidence I conclude that the action

Judgment must succeed and that all of the properties in question fall into
the estate and that the defendant must account for all proper-
ties still held by him and purchased with the moneys of hi s
wife or from the proceeds of property purchased with such
moneys and for the proceeds of all properties purchased wit h
such moneys and disposed of by him . He is not of course liable
for losses which have occurred by reason of bad investments no r
is he bound to account for the moneys which he spent for th e
benefit of the home or for his own or his wife 's expenses prior
to his wife's decease.

As to the furniture, it appears that counsel are negotiatin g
a settlement. If no settlement is reached the matter may be
spoken to . Judgment will go for the plaintiffs with costs o f
all parties to be paid out of the estate .

Judgment for plaintiffs .

McDONALD,J . It is contended by Mr. Reid that under such circumstances the
1930

	

law implies a gift to the husband and reliance is placed particu-

May 20. larly upon the decisions in In re Young (1885), 28 Ch. D. 705 ;
Caton v . Rideout (1849), 1 Mac. & G. 599 ; Edward v. Cheyne
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FOWLER AND ANDREWS v. THE CORPORATION
OF THE TOWNSHIP OF SPALLUMCHEEN .

Municipal law—Construction of by-law—External circumstances—Paymen t
of taxes—Mistake of law—Recovery back.

SWANSON,
CO. J .

193 0

May 23 .

FOWLER

V .
SPALLTJM -

CnEE N

The defendant Corporation passed a local improvement by-law extending

the operation of its waterworks over a certain area and providing for

the assessment and collection of taxes from the owners of the land

within said area to cover the cost of construction . The plaintiffs ,

owners of 80 acres, paid their taxes under said by-law during the year s
1919 to 1929. They now seek to recover the taxes so paid, claimin g

the assessment and levy of said taxes invalid on the ground that i n

the second recital of the by-law the specific description of their lands

by section number, and township, is omitted, all other lands comin g

within the scope of the by-law being specifically described therein .

Held, that as the by-law refers to the lands benefited by the work a s

according to the last revised assessment °roll of said municipality an d

the roll includes the 80 acres belonging to the plaintiff and the recital

of the total acreage at 1,183 acres strews the 80 acres in questio n

are included within the scope of the by-law, it was clearly understoo d

that these 80 acres were to come under the operation of the by-law

and the action should be dismissed .

Held, further, that if there is any question of a mistake having been made

as to the payment of the taxes it was a mistake of law and money so

paid cannot be recovered .

ACTION to recover the amount of taxes alleged to have been
wrongly assessed, levied and collected by the defendant Corpor -
ation from the plaintiffs during the years 1919 to 1929. The Statement

facts are set out in the reasons for judgment . Tried by
SwANsox, Co. J. at Vernon on the 1st of May, 1930 .

Perry, for plaintiffs.
Lindsay, for defendant.

23rd May, 1930 .

SwAxsox, Co . J . : The plaintiffs are farmers resident withi n
the limits of the defendant Municipality in the County of Yale,
and seek to recover the amount of taxes paid by them to Judgmen t

the defendants during the years 1919 to 1929, both inclusive,
claiming that said taxes were wrongly assessed, levied an d
collected from plaintiffs during said years . An annual rate or
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SWANSON ,
co . J .

1930

May 23.

FOWLER

V .
SPALLUM -

CHEEti

Judgment

tax of $16.40 was assessed, levied and collected from plaintiff
Fowler, and the annual sum of $16 .50 from plaintiff Andrew s
by defendants pursuant to By-law No. 134 of defendant s
known as the "Lansdowne Waterworks Extension Loan By -
law, 1911," a local improvement by-law. Plaintiffs are the
owners of 80 acres of land in said Municipality part of th e
north-west quarter of section 17 in Township 35 in the said
Township of Spallumcheen. These lands form the east half
of the said north-west quarter of said section 17, and are shew n
on the sketch plan Exhibit 3, used at the trial . These lands are
a portion of the 160 acres being the north-west quarter of said
section 17 purchased by plaintiffs from T. K. Smith . They
are within the "area" to be "served from the system" th e
"extension of the defendant's waterworks system to serve th e
inhabitants of the lands" in question (to adopt the languag e
of the by-law), the area comprising 1,183 acres, as the by-la w
set forth, which lands are "to be immediately directly equall y
and specially benefited by the said works and improvements . "
The plaintiffs admit (subject to objections with which I will
deal later) that the 80 acres set opposite the name of T . K.
Smith in the by-law, and set opposite Smith's name in the
petition filed preparatory to the passing of the by-law, are the
identical 80 acres now the property of plaintiffs, on which th e
taxes in question were levied and collected. The pith and
substance of the plaintiffs' objection to the validity of th e
assessment and levy for taxes herein is that in the second recita l
in the by-law the specific description of the lands in question
by section number and township is omitted, all the other lands
being specifically described in said recital . The same omission
is made in the petition which was signed by T. K. Smith ,
opposite whose name in the petition appears the acreage affecte d
-80 acres—being the lands then owned by Smith, and no w
owned by plaintiffs, and being the identical lands in question i n
this suit. It is to be observed that in the first recital on pag e
2 of the by-law made Exhibit 2 at the trial the followin g
language occurs :

"And whereas the said owners of the said described lands are each o f

them the holders of the number of acres of land set opposite their respec-

tive names, according to the last revised assessment roll of the said Munici-
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pality as hereinafter mentioned, which said lands are to be served from th e

said system, that is to say :

"Name of owner	 Acreage	 "

Then follow the names of all the property owners in the are a
affected including the following :

"T. K . Smith, 80 [under heading "Acreage"] . "

The total number of acres set out in this recital comes t o
1,183 acres. Then in the third recital occur these words :

"And whereas there are 1,183 acres of land and real property in the are a

above described immediately directly equally and specially benefited by the

said works and improvements, upon which it will be necessary to charge a n

annual special rate of 41 cents per acre sufficient to pay the said principal

and interest . "

In clause 6 of the by-law occur these words :
"A special rate of 41 cents per acre shall be assessed, levied raised an d

collected annually in the same manner as Municipal taxes are assessed ,

levied, raised and collected in addition to all other rates, upon and from

the lands and real property within the above described area, to provide for

the payment of interest on the debt hereby created during the currency o f

the said debentures and to provide for the payment of said debt when due . "

See similar language in clauses 7, 8 and 9 .
It will be noticed that the by-law refers to the said land s

"according to the last revised assessment roll of the said
Municipality." The rolls are produced and shew the lands i n
question. There can be no possible doubt as to the identity o f
the lands in question, and it is quite clear that the intention of
T. K. Smith, the owner of the lands at the time the petition
was signed, and at the time the by-law was passed, was that th e
80 acres belonging to T . K. Smith, being the lands in question ,
were to come under this local improvement by-law. I think
that the plaintiffs ' whole case is built up on a pure technicality ,
a position which I do not think should be supported either at
law or in equity or in Toro conscientice . It was all along clearly
understood that these 80 acres were to come under the operatio n
of this by-law. I can see no sound reason why the plaintiff s
should be permitted at this late date to shift their due share o f
responsibility under this by-law on to the backs of the othe r
ratepayers in the "area" of the Municipality affected by thi s
by-law. The recital of the total acreage 1,183 acres clearl y
shews that the 80 acres in question are included within the
scope of the by-law . I was inclined to think at the hearing tha t
the reception in evidence of the "petition" preliminary to th e

4
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passage of the by-law was open to question on the same groun d
that the Courts have repeatedly held that debates in Parliament ,
amendments in committee are not to be considered in the matte r
of interpretation of an Act of Parliament ; that the Act as

FOWLER
finally passed must be interpreted as a complete and final instru-

v .

	

ment or document in itself. The "petition" is expressly referred
to in the second recital of the by-law, Exhibit 2 . I think on
reconsideration that the authorities will justify its reception i n
evidence. In any event where there is any doubt as to th e
identity of the lands in question I think that evidence is
properly adducible to establish the same.

Phipson on Evidence, 5th Ed ., 585 states :
"In construing private Acts, the Court may also consider not only th e

circumstances under which the Act was passed, but the position of th e

parties, the practice as to locus standi, and at whose instance and for what

reasons a particular clause was inserted"

quoting a decision of the Court of Appeal, Taff Vale Railway

Co. v. Davis di Sons (1893), 63 L.J., Q.B. 347, and decisio n
of the House of Lords in same ease (1895), 64 L .J., Q.B. 488
at pp. 490 and 492 . In the Court of Appeal, at p . 351, Lord
Esher, M.R., said :

"Now it seems to me that in construing the language of an Act of Par-

liament like this we must take into consideration the circumstances under
which that language was used, and that in this respect we must apply the

same rules of construction as we should in construing a contract . "

Later on the learned Master of the Rolls observed :
"I think we are clearly entitled to consider the circumstances under whic h

the protection was asked for . "

Lord Justice Lopes at p . 352 said :
"I think that, as in the ease of a contract, though the Court is no t

entitled to look at the negotiations which may have taken place an d

matters of that sort, it is undoubtedly entitled to look at the surroundin g

circumstances at the time the clause was enacted . "

While the House of Lords reversed the Court of Appea l
judgment on the facts of the case, the principle above set forth
by the Master of the Rolls was approved by Lord Ilalsbury ,
L.C. in the House of Lords report at p . 490 :

"While I certainly do not question what the Master of the Rolls s o

emphatically declares, that we are entitled to look at the circumstances ( a

proposition which Mr . Moulton declares he never questioned), I do not se e

that we gain very much light here if we do look at the circumstances," etc .

Maxwell on Statutes, 7th Ed ., 20, states :
"As regards the history, or external circumstances which led to the enact -

SWANSO
CO . J.
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ment, the general rule which is applicable to the construction of all othe r

documents is equally applicable to statutes, viz., that the interpreter should

so far put himself in the position of those whose words he is interpreting ,

so as to be able to see what those words relate to . Extrinsic evidence of

the circumstances or surrounding facts in which a will or contract has

been made, so far as they throw light on the matter to which the documen t

relates, and of the condition and position and course of dealing of th e

persons who made it or are mentioned in it, is always admitted as indis-

pensable for the purpose not only of identifying such persons and things ,

but also of explaining the language, whenever it is latently ambiguous o r

susceptible of various meanings or shades of meaning, and of applying i t

sensibly to the circumstances to which it relates . "

See also the succeeding pages in Maxwell on the subject o f
"external circumstances ." As to the interpretation of a by-law
see Esquirr alt Water IVorks Co. v. Victoria (1904), 10 B .C .
193, and Corporation of City of Victoria v. Belyea (1907), 1 3
B.C. 5. It is contended by counsel for plaintiffs that "taxing
statutes" should be "strictly construed," quoting the words o f
Strong, J . (afterwards Chief Justice of Canada) in O'Brien v .

Cogswell (1890), 17 S .C.R. 420 at p . 424. See also Maxwell
on Statutes, 7th Ed., 246 et seq. :

"Statutes which impose pecuniary burdens, also, are subject to the sam e

rule of strict construction."

I would also allude to the words of Lord Russell of Killowen ,
C.J. in a case by the Crown to recover penalties under the Stamp
Act of 1891—Attorney-General v . Carlton Bank (1899), 2 Q .B.
158 at p . 164 :

"In the course of argument reference was made on both sides to suppose d

special canons of construction applicable to Revenue Acts. For my part I

do not accept that suggestion . I see no reason why special canons of

construction should be applied to any Act of Parliament, and I know of n o

authority for saying that a taxing Act is to be construed differently fro m

any other Act. The duty of the Court is, in my opinion, in all eases th e

same, whether the Act to be construed relates to taxation or to any othe r

subject, namely to give effect to the intention of the Legislature as tha t

intention is to be gathered from the language employed having regard to th e

context in connection with which it is employed . "

These words of Lord Russell are quoted by MARTIN, J.A. in
Bishop of Vancouver Island v. City of Victoria (1920), 28
B .C. 533 at p. 546. I also allude to the words of Lord Russell,
C.J. in Kruse v . Johnson (1898), 67 L .J., Q.B . 782 at p . 785 :

"But when the Court is called upon to consider the by-laws of public

representative bodies clothed with the ample authority which I hav e

described, and exercising that authority accompanied by the checks and

SWANSON,
CO. J .
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safeguards which have been mentioned, I think that the consideration o f
such by-laws ought to be approached from a different standpoint . They
ought to be supported if possible . They ought to be, as has been said ,
`benevolently' interpreted, and credit ought to be given to those who hav e
to administer them that they will be reasonably administered. "

See also Lord Russell, C .J. in Walker v. Stretton (1896), 1 2
T.L.R. 363 . See also the principle of interpretation set fort h
in our Interpretation Act, R .S.B.C. 1924, Cap. 1, Sec. 34,
Subsec . (6) :

"Every Act . . . deemed to be remedial, . . . ; and shall

accordingly receive such fair, large, and liberal construction and interpreta-

tion as will best ensure the attainment of the object of the Act, and of
such provision or enactment, according to their true intent, meaning, an d
spirit . "

It is submitted by counsel for the defendant that the plain -
tiffs having voluntarily paid their money for the taxes imposed
on them cannot now recover their money . I think the authori-
ties are conclusive on this point : Cushen v. City of Hamilton
(1902), 4 O.L.R. 265. Osier, J .A. at p. 268 quotes from
Dillon on Municipal Corporations, 4th Ed ., p . 1150 :

" `Money voluntarily paid to a corporation under a claim of right, with-
out fraud or imposition, for an illegal tax licence, or fine, cannot withou t
statutory aid be recovered back from the corporation, either at law or i n
equity, even though such tax licence, fee, or fine, could not have been legall y
demanded or enforced,' citing Mayor of Richmond v . Judah (1834), 5 Leigh
(Virginia) 305 . "

See also to same effect decision of Middleton, J . in O'Grady v .
City of Toronto (1916), 31 D.L.R. 632. In Dillon, 5th Ed. ,
sec . 1617 :

"The payment [of taxes] by the plaintiff must have been made upon
compulsion, as, for example, to prevent the immediate seizure of his good s
or the arrest of the person, and not voluntarily . Unless these condition s

concur, payment under protest will not, without statutory aid, give a right
of recovery. "

A great many cases from the American Law Reports are quote d
in detail by the learned author . See also Smith on Municipal
Corporations, 245 et seq .

It is also claimed on behalf of plaintiffs that they paid thei r
taxes under a mistake of fact, and not under a mistake of law.
Under certain conditions payments made under a mistake o f
fact can be recovered back : Kendal v . Wood (1870), 39 L.J . ,
Ex. 167 ; L.R. 6 Ex. 243 ; the leading case of Kelly v . Solari
(1841), 11 L .J., Ex. 10 ; 9 M. & W. 54 ; 152 E.R. 24, deci-
sions of Lord Abinger, C .B., Baron Parke et al . were quoted

SWANSON ,

CO . J .
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by counsel for plaintiffs. If there is here any question of a SWANSON,

Co . J.
mistake having been made it is I think clearly a case of paymen t
under a mistake of law, and not a case of payment under

	

193 0

a mistake of fact . The authorities are very clear that such a May 23 .

payment cannot be recovered by action. Pollock on Contracts, FOWLER

5th Ed., p . 437 :

	

SPAL. LUM -
"Money paid under a mistake of law cannot in any case be recovered ."

	

CHEEN

It is also argued by counsel for defendant that the plaintiffs'
action (or claim) is barred by the statutory provisions by wa y
of limitation under sections 184 and 451 of the Municipal Act ,
R.S.B.C. 1924, Cap. 179 : Arbuthnot v . City of Victoria

(1913), 18 B .C. 35 ; Cameron Investment and Securities Co .

v. Victoria (1920), 3 W .W.R. 1043 ; Bishop of Vancouver

Island v . City of Victoria (1920), 28 B.C. 533 ; Hales v .

Township of Spallumcheen (1921), 30 B .C. 87.
I think this case is distinguishable from the Bishop of

Vancouver Island case inasmuch as in that case the Court held Judgment

that the assessment of the land on which the church "building"
stood could not be legally assessed, the "building" being exemp t
by statute, and that the assessment was void ab initio . That
does not arise in the present case. All the lands in the assess-
able "area" were clearly liable to assessment and to be the
subject of legal levies, the only point raised being that becaus e
of the omission in the by-law of a specific description of the T .
K. Smith 80 acres the assessment was not properly made. The
defect if any was a mere matter of procedure, and not of the
substantive legal right to assess .

In the light of the above principles of law I am satisfied tha t
the plaintiffs' action must be dismissed . Judgment accordingly
dismissing action with costs.

Action dismissed .
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THE KING v. LIM COOIE FOO.

Statute, construction of—Chinese Immigration Act—Chinaman a former
resident of Canada—Goes to China and later applies for re-entry and
is refused—Applies again for re-entry in 1930 and is refused—Habea s
corpus—Appeal—R .S .C. 1927, Cap . 95, Sec. 8 .

Section 8 of the Chinese Immigration Act provides that "No person o f
Chinese origin or descent unless he is a Canadian citizen within the
meaning of the Immigration Act shall be permitted to enter or land i n

Canada, or having entered or landed in Canada shall be permitted t o
remain therein, . . . (o) Persons who have been deported from
Canada, or the United States, or any other country, for any caus e
whatsoever. "

Accused, a Chinaman, came to Canada in 1907, when 17 years old . In
1910 he returned to China where he remained 11 years . He then came

to Canada again remaining one year and returned to China where he
remained until 1928 . He then left China booked for Trinidad . On th e
way he attempted to enter Canada but was refused entry because hi s
destination was Trinidad . He had a substantial interest in a busines s
in Vancouver. In January, 1930, he again applied for admission int o

Canada and an order was issued that he be deported . An applicatio n
for a writ of habeas corpus was granted .

Held, on appeal, reversing the decision of FISIIER, J., that as the accused
applied for entry into Canada in 1928 and he was then deported sec-

tion 8 of the Chinese Immigration Act applies and he is thereby pre -
eluded from admission into Canada .

APPEAL by the Crown from the order of FISIIEB, J. of the
17th of March, 1930 (reported, 42 B .C . 496), releasing Lim
Cooie Foo from custody on habeas corpus proceedings . Lim
Cooie Foo came to Canada in 1907 when 17 years old and
remained until 1910, when he returned to China where he
remained 11 years . He then returned to Canada and after
remaining for one year, went back to China where he stayed unti l

Statement 1928. During all this time he had a substantial interest in the
firm of Gin Lee Vuen Company of Vancouver . In 1928 he left
China intending to go to Trinidad. While on the way he tried
to enter Canada but was not allowed to enter on the groun d
that he was ticketed through to Trinidad . In January, 1930 ,
he again applied for admission into Canada but was detained b y
the immigration officials and on the 6th of January, 1930, a n

THE KIN G
v .

LIM COOI E
Foo
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order was issued by the controller of Chinese immigration for
his deportation.

The appeal was argued at Victoria on the 6th of June, 1930 ,
before MACDONALD, C .J.B.C., MARTIN, GALLIHER, 1MCPHILLIPS

and MACDONALD, JJ.A.

Elmore Meredith, for appellant : Unless he has citizenship o r
domicil he has no right to enter Canada. The learned judge
found he had domicil but whether he had domicil or not, havin g
been deported in 1928, he has no right now to come back again.
It is a question whether he had domicil at all, but if he did h e
subsequently abandoned it .

Nicholson, for respondent : He had domicil in Canada as he
was admitted in 1920 after an absence of ten years : see Rex v .

Fong Soon (1919), 26 B.C. 450 at p . 454 .

Meredith, was not heard in reply .

MACDONALD,
to do that. That inquiry was held, and the evidence was taken . C .J .B .C .

There was no evidence given at all that he had domicil i n
Canada at that time, and the Board found against the applican t
and decided that he should be deported . We have this in the
Act, that when a person has been deported he is among the clas s
of undesirables and not to be admitted, as the Act puts it ,
section 8 :

"No person of Chinese origin or descent unless he is a Canadian citize n
within the meaning of the Immigration Act shall be permitted to enter o r

land in Canada, or having entered or landed in Canada shall be permitte d

to remain therein, who belongs to any of the following classes, hereinafter

called `Prohibited classes' :—(o) Persons who have been deported from
Canada, or the United States, or any other country, for any caus e
whatsoever. "

And no person of Chinese origin may be admitted, if that is

55

COURT OF
APPEAL

193 0

June 6 .

TIIE KING
V .

LIM COOIE
Fo o

Argument

MACDONALD, C.J.B.C . : We do not need to hear you, Mr.
Meredith .

To put it in the simplest way that it may be put, we thin k
this : That the applicant here, the respondent, came to thi s
Province in 1928 and applied to enter Canada . The com-
missioner of Chinese immigration held the inquiry authorize d
by the Act to inquire whether he ought to be allowed to com e
into Canada or not. It is not disputed that he had jurisdiction
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COURT OF proved. It was proved and he has been deported . He comes
APPEAL

back in 1930 and asks again to be admitted and was agai n
1930 brought before the Board, and sets up evidence that was no t

June 6 . before the first Board at all—that he is a domiciled Canadia n

THE KING
and is entitled to enter .

v .

	

I think the first proceeding must prevail, and cannot b e
LIMF000IE treated as a nullity . It may have been wrong that he was no t

admitted ; that is not a question of jurisdiction, that is a ques-
tion of wrong conclusion . Therefore the deportation in 192 8
was not a nullity, and cannot be disregarded now.

Mr. Nicholson claims that he can raise it now, notwithstand-
MACDONALD,

C .J .R .C. ing that his admission to Canada was refused in 1928 ; that he
should have been admitted then, and if he ought to have bee n
admitted then, he should be admitted now. That comes within
our jurisprudence, that where a case is tried, whether all th e
evidence that might have been before it was before it or not, an d
is adjudged by the Board, the case is res judicata and cannot be
reopened .

That is the case here ; it falls fairly within section 8, subsec-
tion (o) ; the man was deported, and therefore it is idle to appl y
for admission now .

MARTIN, J .A . : I agree.

GALLIHER, J .A . : I agree . There are one or two points that
I might have liked to consider a little more fully, but I do no t
think that I should hold up judgment in the matter just for the
purpose of considering them .

I am, generally, in agreement with what the Chief Justic e
has said .

McPHILLIPS, J .A . : I agree. The order of the ministe r
must have final effect ; otherwise it would mean that applicatio n
to the Court might be invoked at any time. That would b e
unreasonable . In any case the statute is conclusive : Section 8,
subsection (o), that persons who have been deported fro m
Canada are not thereafter allowed to be admitted . When deporta-
tion has taken place, Parliament has set out the absolute inhibi-
tion in apt words—words which cannot be misunderstood—an d

MARTIN ,
J.A.

,IALLIHER,
J .A .

MCPIIILLIPS ,
J .A.
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as this applicant was a person who was deported from Canada, COURT OF
APPEA L

that alone constitutes a statutory bar against his re-entry into
Canada. We are asked to legislate—as that is what it would

	

193 0

mean—and declare that although a person has been deported June 6 .

from Canada, nevertheless he can be re-admitted—that would be
THE KIN G

flying in the teeth of the statute . There is a lot of judge-made

	

v.

law in the books no doubt . I do not propose to adopt that course . LImP00000rE

Parliament alone legislates . The order under appeal should b e
set aside . The respondent is in my opinion subject to being MCPHIL rPS ,

rearrested and deported in conformity with the order of the

	

J .A .

minister .

MACRO \ ALD, J .A . : I agree.

Appeal allowed.

Solicitors for appellant : Congdon, Campbell & Meredith .

Solicitor for respondent : P. S. Marsden .

REX v. GILMORE.

Criminal law—Burglary—Informer—Accomplice—Intent to commit a crime
192 3

June 27 .

On a charge of burglary the accused stated he was instructed by a polic e

officer to take part in a burglary in order to assist the police in bring-

ing a criminal to justice . He informed the police before the burglary

as to where and when it was to take place, accompanied the rea l

criminal in his breaking into a house and taking goods, then instructe d

the police where the goods were to be found and gave informatio n

leading to the arrest of the criminal . There was conflict between th e

evidence of the accused and that of the police officer who instructe d
him. The magistrate convicted the accused, stating he was relieve d

from weighing the evidence of the police officer and the other wit-

nesses, as the evidence shewed clearly that the accused helped to

commit the crime .

Held, on appeal, reversing the decision of the magistrate, that if th e
accused's evidence is believed, what he did was not with the intentio n

of committing a felony but with the intention of assisting the police in

bringing the real criminal to trial . The magistrate was bound to weigh

MACDONALD,
J .A.

COURT OF
APPEA L

—Conviction—New trial .

REX
V .

GILMORE
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the evidence of the witnesses and come to a conclusion, and there bein g
APPEAL

	

a finding he omitted to make which is essential to the disposal of th e
appeal, there should be a new trial .

1928

June 27
.	 APPEAL by accused from his conviction by H . C. Shaw,

REx

	

Esquire, police magistrate at Vancouver, on the 24th of April ,
v.

	

1928, on a charge of burglary . The accused was a former con -
GILMORE

vict of the penitentiary and went to the police for work . The
police employed him for the purpose of catching a suspec t
named Fraser and after accused got in touch with Fraser h e
told the police where a burglary was to take place . Fraser and

statement the accused were taken into custody when the burglary too k
place.

The appeal was argued at Victoria on the 26th and 27th o f
June, 1928, before MACDONALD, C.J.A., MARTIN, GALLIHER
and MACDONALD, M.A.

Arnold, for appellant : This man was an agent for the prose-
cution and was not an accomplice : see Wigmore on Evidence ,
Vol. III ., p . 2756, sec . 2060 ; Rex v. Berdino (1924), 34 B.C.
142 at pp. 146-7 ; Rex v. De Mesquito (1915), 21 B .C. 524 at
p. 526.

W. M. McKay, for the Crown, referred to English & Empire
Digest, Vol. 14, p. 39 ; Rex v. Schapiro (1904), 4 T.S. 355 ;
Rex v. Bernard (1908), 1 Cr . App. R. 218 .

Arnold, replied .

MACDONALD, C.J.A . : We do not wish to hear further argu-
ment. There is conflict between the evidence of the accused and
the evidence of Robertson, the police officer, who instructed th e
accused to take part in this crime in order to assist the police i n
not only knowing what was being done by the real criminal, bu t
in catching him after the offence had been committed . If the
accused is right in saying that he had these instructions from the
police officer, and that he bona tide carried them out, it cannot
be said that, although he did break into the house along with th e
real criminal, or was with him when he broke into the house ,
he (lid that with the intent to commit a felony therein, but with
the intent to assist the police in bringing the real criminal t o
trial. He kept the police informed of every move that wa s

Argumen t

MACDONALD,
C.J .A .
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made. He informed the police of what was about to happen COURT OF
APPEAL

before it happened, and followed instructions ; accompanying
the real criminal in his breaking into the house and taking the

	

192 8

goods ; he instructed them where the goods were after they had June 27 .

been taken, and gave them information which enabled them to

	

RE x

immediately make the arrest of the guilty party . Now if that

	

'•
GILMORE

is true, and he did that not with the intent to commit a crime ,
but with the intent to detect and punish a crime ; he does not
fall within the definition of housebreaking in the Code . Rob-
ertson says that he gave him no such instructions, and th e
learned magistrate instead of making a finding as to which o f
the two men he believed, says this : "Fortunately, I am even
relieved of weighing the evidence of Robertson and some of th e
others, because the evidence shews clearly that Gilmore helpe d
to commit the crime ." That is he was there when the crime wa s
committed and helped to carry off the goods, not with the inten t
to steal them, not with the intent to commit a felony, but with
a very different intent . Now the language used by the magis-
trate would, I think, import that he had some difficulty in
deciding whether Robertson had given these instructions . His MACDONALD ,

reason for not making a finding was that he did not want to

	

C••r .A.

prejudice Robertson with his superiors . With respect, that wa s
not a good reason . I think he was bound to weigh the evidenc e
of one witness against the others, and come to a conclusion, t o
believe the one or the other. Having avoided that duty we have
not the case before us in a way that would enable us to decide
this question at all . There is one finding he has omitted t o
make, which in our opinion is essential to the disposal of thi s
appeal. Therefore the case will be sent back for a new trial .

Arnold : I would ask your Lordships for a direction as to a
new trial, as to whether it shall be a jury trial or not .

]IacKay : Could not your Lordships refer it back to the
magistrate to do that ?

Arnold : I object to that, your Lordships .
MARTIN, J.A. : Was this a case where he did consent ?
MacKay : Yes, he gave that consent .
MACDONAI .D, (' .J . l . : lie has not an absolute right to elect ,

because he should have done that in his notice of appeal ; but
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the Court has discretion to allow him to have a jury trial . I do
not see any reason why we should not direct it before the same
magistrate, Mr . Shaw. He has already heard the evidence, an d
this may shorten the matter . IIe has not said anything that can
be prejudicial to your client since he did not make a finding in
regard to Robertson . I think a new trial should take place
before the same magistrate . If you had asked for it in your
notice of appeal, it would be different ; but you have not don e
so, and therefore the matter is entirely one of discretion .

Arnold : I ask the Court to permit the accused to make hi s
own election, as to where he will be tried . My opinion is that
he should go back to the same magistrate .

MARTIN,

	

MARTIN, J.A. : I do not think sufficient grounds have been
J.A .

	

shewn for taking it away from the original tribunal for trying it .

MACDONALD, C.J.A. : That is the unanimous opinion of the
Court.

Arnold : It will be entirely a new trial ?
MACDONALD, C.J.A . : I do not think we have any right t o

direct anything else .
New trial ordered.

Solicitors for appellant : Maclnnes ct Arnold .

Solicitors for respondent : MacKay, Orr cc Vaughan .
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COMMERCIAL SECURITIES (BRITISH COLUMBIA)
LIMITED v. JOHNSON .

GREGORY, J.

193 0

Sale of goods—Motor-car—Conditional sale agreement—Assignment thereo f
—Car left in possession of assignor as mercantile agent—Resale of ca r
—Title of subsequent buyer—R .S .B .C .1924, Cap. 225, Sec . 60 (1) .

	

COMMERCIAL
SECURITIES
(BRITISH

S. the general manager of the Pacific Motors, Limited, purchased a car from COLUMBIA )
his own company under a conditional sale agreement . The agreement

	

LTD.

was executed for the company by S . who also signed the same on his own

	

V .

May 28 .

behalf as purchaser . S. then on behalf of his company assigned the
JOHNSO N

agreement to the plaintiff, a financing company, the agreement and the

assignment being duly registered. The plaintiff left the car on the

premises of the Pacific Motors, Limited, knowing that it was left ther e

for the purpose of resale . S. then sold the ear to the defendant wh o

paid for it believing he was buying from the Pacific Motors, Limited

and knowing nothing as to the plaintiff's claim. In an action for
conversion :

Held, that under section 60 (1) of the Sale of Goods Act the defendant ha s

a good title to the car.

T. J . Albutt c& Co . v . Continental Guaranty Corporation of Canada (1929) ,

41 B .C . 537 distinguished .

ACTION for conversion of a motor-car . The facts are set out
in the reasons for judgment . Tried by GREGORY, J. at Van- Statement

couver on the 10th of April, 1930.

E. A . Lucas, for plaintiff .
Hamilton Read, for defendant .

28th May, 1930 .

GREGORY, J . : This is an action for conversion of a Gardine r
automobile, the ownership of which is claimed by both plaintiff
and defendant. The defendant admits being in possession of
the automobile in question . He refused to deliver it to the
plaintiff . The material facts are as follow : The Pacific Motors,
Limited were dealers in automobiles and one Swanston was its Judgment

general manager . On the 12th of February, 1928, Pacific Motors ,
Limited sold to Swanston upon time the automobile in question
and executed the usual conditional sale agreement . Such agree-
ment was executed for the Company by Swanston who als o
signed the same on his own behalf as purchaser . On the 14th o f
February, 1928, the Pacific Motors, Limited, by the said Swan-
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GREGORY, J . ston, assigned the sale agreement to the plaintiff, a financin g

1930

	

company and in consideration therefor received the plaintiff' s

May 2s . cheque for $1,700 . Swanston also signed the assignment as
purchaser and, inter cilia, admitted notice of assignment of th e

COMMERCIAL

SECURITIES
agreement to the plaintiff Company . The defendant admits due

(BRITISH registration of the sale agreement and the assignment thereof t o
COLUMBIA) the plaintiff. The plaintiff left the automobile in the possession

V .

	

of the Pacific Motors, Limited or Swanston for sale . I wil l
JOHNSON

refer to the evidence on this later .
On the 27th of April, 1928, Swanston came to the defendant' s

place of business and invited him to purchase the automobile
now in dispute. The defendant knew Swanston to be associate d
with Pacific Motors, Limited and he says he believed he wa s
buying from the Company. It is not clear just what the con-
versation between Swanston and the defendant was but defend -
ant did learn that there had been some sort of a sale by Pacifi c
Motors, Limited to Swanston or rather that there had been a
transaction of some kind between them with reference to th e
motor-car . Ile however insisted that as the car was a new on e
he should have a bill of sale direct from Pacific Motors, Limited .

Judgment
A sale and purchase was agreed upon at the price of $2,150 ,
payable $1,400 in cash and the surrender by defendant o f
another car valued at $750 . The defendant surrendered his car
and gave Swanston his cheque for $1,400 payable to the
Pacific Motors, Limited or bearer. This cheque is endorse d

For deposit only . . . to the Credit of Pacific Motor s
Limited, A. Swanston, Pres ." The defendant acted honestl y
throughout the transaction and knew nothing about the plaint-
iff's claim until long after his purchase. The original agree-
ment for purchase by Swanston assigned to the plaintiff required
the payment by the purchaser Swanston of $100 per month for
the next seven succeeding months and $1,128 .70 on the eight h
month. The plaintiff Company received from the Pacific
Motors, Limited $100 on the 22nd of March ; $100 on the 2nd
of May and $100 on the 28th of May and nothing since .

Swanston is now in the penitentiary for fraud in connectio n
with the disputed motor-car . There is not much evidence before
me as to the criminal proceedings but it is clear that th e
defendant laid the information and at the preliminary hearing
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and on the trial testified that he did not own the motor-car . I1 is GREGORY, a .

evident I think from the evidence that while Johnson laid the

	

193 0

information it was the plaintiff who complained to the police
May 28.

and the police got defendant to launch the proceedings .
I was much impressed with the defendant 's rugged honesty CSEGURITEs

and truthfulness. Notwithstanding his evidence during the (BRITIS H

criminal proceedings against. Swanston I am satisfied that when cGr'LTDIA
)

he purchased the motor-car he believed he was buying from

		

v .
JoxNso

Pacific Motors, Limited .
During the criminal proceedings or immediately prior

thereto, the plaintiff seized the motor-car and the seizing office r
appointed defendant his bailiff to hold the same . Defendant
did not understand the matter and was unconcerned about th e
seizure as plaintiff assured him the car would remain with hi m
and there Nt.ould be friendly suit to settle who was to have th e
motor-car. When the plaintiff demanded possession defendant
refused to give it up, hence this action .

In these circumstances I do not find it easy to decide wh o
must suffer the loss but after careful consideration I have com e
to the conclusion that it must be the plaintiff for I think the
defendant is protected by section GO (1) of the Sale of Good s
Act, R .S.B.C. 1921, Cap. 225. That sc etion is ilentica l
with the Factors Act, 1889 (52 & 53 Viet. c. 45), Sec . 2 (1) Judgment

(Imp.) under which the case of Folkes v. King (1923), 92

L.J ., I .B . 125 was decided. Counsel for the plaintiff relied
very strongly upon the trial judge's decision in this ease a s
reported in ('1922), 2 K.B. 348 but his decision was reversed
by the Court of Appeal above referred to and also reported i n
(1923), 1 K.B . 282 . In that ease the trial judge had found
that the defendant had no title to the car, as he had purchase d
it from an agent who, in obtaining possession of it, had stolen
it, had been guilty of larceny by a trick and having no titl e
or authority to sell could not confer a good title on the defend-
ant . The Court of Appeal however reversed his findings an d
held that in any ease there was no reason to introduce the rule s
and the principles of the criminal law for the purpose o f
construing the statute and that the statute applied when it i s
shown that the owner consented to the pos ;a scion of the goods
by the mercantile agent. Scrutton, L.J., at p . 135, says :
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"The purport of the Act seems to be that an ostensible mercantile agent

ostensibly in possession of goods can give a good title in the ordinar y

course of business to a bona fide purchaser, provided that he proves that th e

owner intended that man to have possession of the goods . "

In the present case the discovery evidence of Murray, th e
plaintiff's manager, proves that the plaintiff had had many
dealings with the Pacific Motors, Limited all through Swanston ,
that he knew Swanston 's position,with Pacific Motors, Limited ,
that on a number of previous occasions—one or two anyway—
the Pacific Motors, Limited sold cars to their salesmen . See

question 31 :
"With the one or two sales to the salesmen of the Pacific Motors? Sev-

eral dealers used to do that same thing, and the chief reason, as I under-

stood, was that the salesman would have that ear, and he would demon-

strate with it and would sell it and take over another one."
Murray also admits that he had seen the car in dispute on th e

premises of the Pacific Motors, Limited and he "supposed he
[Swanston] would leave it on the premises ."

After the plaintiff took the assignment of the Swanston agree-
ment, they knew that it was the Pacific Motors, Limited (no t
Swanston) who paid them the moneys they received on account
of that agreement, viz. : $300. They knew the ear would be on
the premises of the Pacific Motors, Limited in its apparent
possession and that the purpose of it being there was to effect a
sale of it and I think I must assume that they understood the sal e
would be in reality a sale by Pacific Motors, Limited . I can see
no other way of interpreting Mr . Murray 's statement that "sev-
eral dealers used to do that same thing," viz . : the salesman (thei r
salesman) would sell it and take over another car . Such a con-
dition or state of affairs is just what the Act contemplates and ,
if so, I must hold that the defendant Johnson has a good title to
the car and plaintiff's action must be dismissed with costs .

There is a case in our own Courts which at first sight migh t
appear to be opposed to my finding, viz . : W. J. Albutt & Co. v .

Continental Guaranty Corporation of Canada (1929), 41 B.C.
537, but it appears to me to be clearly distinguishable for i n
that case there was no such evidence as that of Murray to which
I have already referred .

There will be judgment for the defendant with costs .

Judgment for defendant .
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DENNIS v. INDEPENDENT LANDS LIMITE D
AND HALE .

COURT OF
APPEA L

193 0

given—Purchaser to have land ploughed—President of company
June 4 .

arranges with plaintiff to do ploughing at certain price—Plaintiff DENNI S
unaware of sale to purchaser—Liability for work performed .

	

v.
INDE -

The defendant Company, owner of certain lands, gave an option to purchase PENDEN T

to one M., one of the terms of the sale being that he should imme- LANDS LTD .

diately have the lands ploughed . The defendant Hale, who was presi-

dent of the defendant Company, got in touch with the plaintiff wit h

reference to the ploughing and after they had taken a view of the land

with M. the plaintiff entered into an agreement with Hale to ploug h

the land for $9 per acre. The plaintiff proceeded with the work and

received money from M . on account of the ploughing although he kne w

nothing as to M. having an option to purchase the property . While the

work was in progress M. threw up the option and left the country.

The plaintiff continued his work to completion . The plaintiff recov-

ered judgment against the Company and Hale for the balance due in

respect of the contract .

Held, on appeal, varying the decision of MORRISON, C .J .S .C. (MARTIN, J .A .

dissenting in part), that the judgment as against Hale should stand

but that it should be dismissed as against the Company .

APPEAL by defendants from the decision of MORRISON ,

C.J.S.C. of the 30th of May, 1930, in an action to recover a
balance of $1,475 owing by the defendants to the plaintiff fo r
work done and services rendered by the plaintiff at defendan t
Hale's request . The defendant Company of which the defend-
ant Hale was president owned 194 acres of land in Pit t
Meadows, B . C. They gave an option to one Moffett for the
purchase of the property, one of the terms of the option bein g
that the land should be ploughed. Hale interviewed the plaintiff Statement

with a view to having him do the ploughing and they with
Moffett took a view of the land . Hale then arranged with th e
plaintiff, without any intimation to the plaintiff as to Moffett ' s
position, that the plaintiff should do the ploughing at $9 pe r
acre. The plaintiff regarded Moffett as an agent of the
defendants and received from him payments on account as the
work progressed. During the course of the ploughing Moffett

5

Contract—Ploughing of land—Land owned by company—Option to purchase
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threw up his option without any notice to the plaintiff who
continued his work to completion. The plaintiff obtained judg-

1930

	

ment for the balance due for the ploughing in an action agains t
June 4 . the Independent Lands Limited and Hale .
DENNIS

	

The appeal was argued at Vancouver on the 12th of March ,
v .

	

1930, before MACDONALD, C .J.B.C ., MARTIN, GALLIHER an d
INDE -

PENDENT MCPHILLIPS, M .A .
LANDS LTD.

Matheson, for appellant : On the evidence this work was don e
for Moffett who threw up his option during the time the plain -
tiff was doing the ploughing . In any event he is not entitled
to judgment against both the defendants .

G. E. Martin, for respondent : The contract was made wit h
Hale and we are entitled to judgment against him.

Matheson, replied .

Cur. adv. volt.

4th June, 1930 .

MACDONALD, C .J .B.C . : The plaintiff is a ploughman and
the defendants are owners or in control of certain wild land s
which they desired to have ploughed . These lands were really
the lands of the defendant Company of which Hale is president .
They had given an option to one Moffett which contained, inter
alia, the term that the land should be ploughed by Moffett. The
plaintiff who had no knowledge or intimation of Moffett' s
relationship to the defendants was introduced to Hale as a
person having ploughing to do . Hale busied himself abou t
getting a contract with the plaintiff to do the ploughing . The
three of them, Hale, Moffett, and Dennis, took a view of th e
land and the price of $9 an acre was finally agreed upon ; the
bargaining being done by Hale without any intimation to
plaintiff of Moffett's position. Plaintiff regarded Moffett a s
an agent for the defendants and received money from him o n
account of the ploughing . Moffett thereafter forfeited hi s
option in the middle of the ploughing, but no notice of this wa s
given to the plaintiff who went on and finished it, but when h e
demanded the balance of the price he was told to look to Moffet t
who by this time had gone back to the United States .

The plaintiff sued the land Company and Hale, but in our

66

COURT OF
APPEAL

Argument

MACDONALD,
C .J .B .C .
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Court the plaintiff 's counsel abandoned the claim against the COURT OF
APPEAL

land Company and elected to proceed against Hale . The trial
judge found for the plaintiff and when all the circumstances of 193 0

the case are considered I am unable to say that he was clearly June 4 .

wrong in his findings of fact or in his inference drawn from
DENNIS

them. It is significant that when Moffett forfeited his option

	

v.

Hale did not advise plaintiff of that fact . If he intended to

	

INDE -
PENDENT

contend as he now does he ought to have let the plaintiff know LANDS LTD .

the true facts . Instead of doing this he remained silent and i t
was his company which got the benefit of it to the extent of th e
ploughing hereafter done .

The plaintiff's counsel before argument in this Court aban- MACDONALD ,

doned $480 of his judgment as against the land Company, but C .J .B .C.

this does not apply to the defendant Hale.
Hale, during the course of the work, acting for one Howard ,

a neighbour, asked the plaintiff to do some work for Howard,
making it clear that Howard was to pay for it . If the cost o f
that work is included in the judgment it should be deducted.
Subject to this the appeal should be dismissed .

The defendant land Company are entitled to their cost of th e
action. The defendant Hale should pay the plaintiff's cost o f
the action and of the appeal .

MARTIN, J .A . : During the argument we dismissed the actio n
against the defendant Company leaving the question of th e
liability of the defendant Hale for further consideration, an d
after a careful perusal of the evidence I find myself unable t o
reach any other conclusion than that the action should be dis-
missed against Hale also .

GALLIIIER, J .A . : I agree with the Chief Justice .

IICP rzLLIPS, J .A . : I agree with my brother the Chief
Justice . It was impressed upon the learned counsel for th e
respondent during the argument at this Bar that he could not

MCPIULLIPS ,
have judgment against both the principal and the agent and

	

J .A .

that it was for him to elect . lie elected to hold his judgment
as against Hale, who made the contract sued upon with th e
respondent . The judgment as against Hale being affirmed, th e
Independent Lands Limited must have the judgment set aside

MARTIN ,
J.A.

GALLIHER,

J .A .
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as against it, with the usual result as to costs, i.e ., payable by
the respondent to the Independent Lands Limited .

Appeal dismissed, Martin, J.A. dissenting in part .

Solicitor for appellants : Mackenzie Matheson.
Solicitors for respondent : _Martin cC Sullivan .

IN RE PARSHALLE . KUNHARDT v. COX
AND QUAILE .

Administration—Intestate's estate—Equitable owner—Acquisition of lega l
estate by devise—Merger—Evidence of intention—Costs .

KUNHARDT

	

o.

	

O ., who was the owner of certain real property in the City of Victoria, die d
Cox in 1900 and P. was sole beneficiary under his will . At the time of O .' s

death there was registered in the Land Registry office at Victori a

against a portion of said real property, a mortgage dated the 5th o f

August, 1880, to secure to the said P. the repayment of $32,000. P.
died intestate in 1925 . On the question of whether the mortgage
merged in the inheritance when P . received the devise from O . :

Held, that it is a question of intention and as it appears that after P .

received the inheritance she gave a mortgage to secure an advance o f
$20,000 on certain of the lands that were devised to her by 0 . and
which in the main were included in the $32,000 mortgage, and a s

collateral security to this mortgage she assigned the $32,000 mortgag e

to her mortgagees, declaring in the recital that the mortgage was a
good and subsisting one, and afterwards upon the $20,000 mortgag e
being paid off, the $32,000 mortgage was reassigned to her, and neve r
formally discharged. This was unmistakable indication of her inten-

tion to keep the mortgage separate . Having elected in the first place
to treat the mortgage as a separate portion of her estate it remaine d

so until her death and is now part of the personal estate to be dis-

tributed by her administrator .

APPEAL by plaintiff from the order of HUNTER, C.J.B.C. of
the 11th of January, 1929, upon an originating summons issue d

statement upon the application of Cornelia Pugsley Shaw who claims t o
be the sole surviving cousin of Grace May Parshalle, deceased ,
against Rupert Leslie Cox, administrator of the estate of said
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deceased . Grace Matilda Parshalle died intestate in California COURT OF
APPEA L

on the 27th of January, 1925 . Letters of administration were
issued in Victoria to Rupert Leslie Cox in respect to the estate 193 0

in this Province. William Henry Oliver died in September, June 4.

1900, leaving a will and bequeathing all his property to his
KTJ HARD T

mother Isabella Parshalle and his half-sister and executrix Grace

	

it .
CoxMatilda Parshalle, but the mother predeceased Oliver and the

whole estate went to Grace Matilda Parshalle. Grace Matilda
Parshalle was the daughter of James C . Parshalle by his wif e
Isabella above referred to, the latter being the daughter o f
John Pugsley. Isabella Parshalle was twice married, first to
William Oliver by whom she had one son, William Henr y
Oliver aforesaid, and secondly to James C. Parshalle by whom
she had one daughter, the said Grace Matilda Parshalle, th e
intestate herein. James C. Parshalle was also married twice,
first to Hannah Clark by whom he had several children, three
of whom have living descendants, then to said Isabella Oliver.
The nearest relative to the intestate on her mother's side is the
plaintiff Cornelia Pugsley Shaw daughter of Robert Pugsley
who was the brother of the intestate's mother. The nearest
relatives on the father 's side are of the fourth degree one of
whom is John Wallace Quaile a great grandson of James C .
Parshalle and Hannah Clark . The plaintiff Cornelia Pugsley MACDONALD ,

Shaw is of the fourth degree of relationship from the intestate

	

C .J .B.C .

through her mother and the said John Wallace Quaile is of th e
fourth degree of relationship from the intestate through he r
father. There are also various relatives living of the fifth ,
sixth and seventh degree on both father's and mother's side.
The plaintiff Cornelia Pugsley Shaw died in April, 1929, an d
Kingsley Kunhardt, her executor, was, by order of August 1st,
1929, substituted as plaintiff in this action . It was held by
HUNTER, C.J.B.C. that the descendants of James Parshalle
(paternal) who were living at the time of the death of the
intestate, were entitled to all the lands of the intestate and wer e
in a nearer degree of relationship to her for the purpose o f
inheritance than any of the others interested and were no t
excluded by the latter part of section 126 of the Administratio n
Act. On appeal it was held that the descendants of Isabell a
Parshalle (maternal) who were living at the time of the death
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of the intestate were entitled to said lands (see 42 B .C. 413) .
The question before the Court on this appeal (not argued on
the previous hearing) relates to a mortgage given by th e
deceased Oliver to the intestate to secure an advance by her to
him of $32,000 on the 5th of August, 1880 . This mortgage
remained as a registered charge at the time of the death of th e
intestate Grace Matilda Parshalle and the question to be decide d
is whether this is personal estate to be distributed as such or di d
the mortgage merge in the inheritance when Grace Matild a
Parshalle received the devise from her half-brother ?

The appeal was argued at Vancouver on the 4th and 5th of
March, 1930, before MACDONALD, C .J.B.C., MARTIN, GALLIHE R

and McPHILLIns, M.A.

O'Halloran, for claimants (ex parte paterna) : Oliver bor-
rowed from his half-sister (the intestate herein) $32,000 i n
August, 1880, and gave a mortgage on certain property i n
Victoria as security. This mortgage was duly registered an d
notwithstanding the fact that the properties mortgaged cam e
to the intestate by devise from Oliver the mortgage remained a
registered charge against the properties at the time of intestate ' s
death . The mortgage is still subsisting so that section 126 o f
the Administration Act does not apply and we, of the half-bloo d
take exclusive of the will . As to whether the mortgage merged
when intestate received the property upon which the mortgage
was given is a question of intention and as she assigned th e
mortgage as security on a loan after she had received th e
property it is clear that she did not intend it to merge : see
District of North Vancouver v . Carlisle (1922), 31 B .C. 372 ;
Capital and Counties Bank v . Rhodes (1903), 72 L.J., Ch. 33 6
at pp . 342 and 345 ; London County and Westminster Bank v .

Tompkins (1918), 87 L .J., K.B. 662 at p . 666. On the ques-
tion of merger see Goodright v. Wells (1781), 2 Doug . 771 ;
Selby v. Alston (1797), 3 Ves . 339 ; Wood v. Douglas (1884) ,
54 L.J ., Ch. 421 at p. 423 ; In re Selons (1901), 70 L.J., Ch .
402 at p . 403 ; Fung Ping Shan v. Tong Shun (1917), 87 L.J. ,
P.C. 22 at p . 25 ; Tyrwhitt v . Tyrwhitt (1863), 32 Beay. 244.
That the mortgage is still subsisting see Doe, on the Demise o f

Graham v. Scott (1809), 11 East 478 ; Forbes v . Moffatt
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(1811), 18 Ves. 384 ; Davis v. Barrett (1851), 14 Beay . 542 ;
Hatch v. Skelton (1855), 20 Beay. 453 ; Burrell v . The Earl

of Egremont (1843), 7 Beay. 205 . When the hand to pay and
receive is the same the Statute of Limitations does not apply :
see Topham v. Booth (1887), 56 L.J., Ch. 812 ; In re Hawes

(1892), 62 L .J., Ch. 463 ; In re Drax (1903), 72 L .J., Ch.
505. On the question of payment of costs out of the estate se e
Johnston v. Todd (1845), 8 Beay. 489 ; Boreham v . Bignall

(1850), 8 Hare 131 ; Milburn v . Grayson and the Executors

and Administrators Trust Company (1921), 62 S .C.R. 49 ;
Brighouse v . Morton (1929), S .C.R. 512 ; In re MacDonald

Estate (1929), 1 W.W.R. 193 ; Patching v . Barnett (1881) ,
51 L.J., Ch. 74 ; In re Middleton (1882), ib . 273 ; In re Jones .

Elgood v. Kinderley (1902), 1 Ch . 92 at p . 95 ; In re Betts .

Doughty v. Walker (1907), 2 Ch. 149 ; Standard Trusts

Company v. Pulice (1923), 32 B .C. 399 .

A. D. Crease, for plaintiff : There was a merger of the mort-
gage in the inheritance . Tyrwhitt v. Tyrwhitt (1863), 32
Beay. 244 is in our favour : see also Hood v. Phillips (1841) ,
3 Beay. 513 at p . 517 . Prima facie the charge merges in the
inheritance : see Brydges v. Brydges (1796), 3 Ves. 120 ;
Whiteley v . Delaney (1914), A.C. 132 at p . 146 ; Halsbury' s
Laws of England, Vol . 13, p. 14, sec . 172 ; Dean and Chapter

of St. John's Cathedral v . MacArthur (1893), 9 Man. L.R .
391 ; James v . Smyth (1918), 3 W .W.R. 318 ; Pitt v. Pitt

(1856), 22 Beay . 294 ; Swabey v . Swabey (1846), 15 Sim . 10 6
at p. 116 ; Donisthorpe v . Porter (1762), 2 Eden 162 ; Lord

Selsey v. Lord Lake (1839), 1 Beay. 146 ; Falconbridge o n
Mortgages, pp . 338 and 341. The Ontario cases are subject t o
special legislation and do not apply . There is an assumption in
favour of merger as against the next of kin : see In re French-

Brewster 's Settlements (1904), 1 Ch . 713 at pp. 716-7 ; Street

v . Commercial Bank (1844), 1 Gr. 169 ; Forbes v . Moffat t

(1811), 18 Ves. 384 ; In re Major (1897), 5 B.C. 244.
Intestate was the sole beneficiary under the Oliver will an d
upon her death the mortgage was treated by the administrato r
as not being in existence .

Jackson, K.C., on the same side : The debts by the terms of
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the Oliver will were satisfied : see Halsbury's Laws of England,
Vol. 21, p . 73, sec . 131 ; Wood v . Douglas (1884), 54 L.J., Ch.
421 at p . 423 ; 14 eye. 18 ; Halsbury's Laws of England, Vol .
11, p . 9, sec. 17. It is all real estate. The debt disappeared :
see Halsbury's Laws of England, Vol . 21, p. 321, sec. 572 ;
Goldsmid v . Goldsmid (1818), 1 Swanst . 211. The best title
is what she acquired under Oliver's will : see Brydges v.

Brydges (1796), 3 Ves. 120 at p. 126 ; The Royal Bank of
Canada v . Hodges (1929), [42 B.C. 44] ; Williams v. Owens
(1795), 2 Ves . 595 at p. 600 ; Selby v. Alston (1797), 3 Ves .
339 .

O'Halloran, in reply : On the question of satisfaction the
law leans against satisfaction : see Eastwood v. Styles (1731) ,
Icel . W. 36 ; 24 E.R. 883 at p . 884 ; Richardson v. Elphinst one

(1794), 2 Ves . 463 ; Wood v . Wood (1844), 7 Beay . 183 ;
Hudson v . Spencer (1910), 2 Ch. 285 ; Rowe v . Rowe (1848) ,
2 De G. & Sm. 294 ; Halsbury's Laws of England, Vol. 13, p .
128 ; Lord Chichester v. Coventry (1867), L.R. 2 H. L. 71 at
p. 95 .

Cur. adv. volt .

4th June, 1930.

IACDO\ALD, C .J.B .C. : The main question in this appea l
was argued in this Court in January and the question . then
involved was whether or not relatives of the half-blood coul d
inherit lands which came to the intestate on the part of a n
ancestor . We held, MARTIN, J.A. dissenting, that they could
not . This was the only question in the case decided by the
trial judge. The other question on which I am now about t o
give my judgment was left to be disposed of thereafter . The
contest on both branches of the case was between Cornelius P .
Shaw the nearest in relationship on the mother's side and
persons claiming as heirs at law and next of kin ex pane

paterna of the intestate . The estate came to the intestate b y
devise from her brother W . H. Oliver, the issue of her mother' s
first marriage . Afterwards the mother married a widowe r
Parshalle by whom she had one daughter the intestate thoug h
Parshalle had at the time of the marriage several children . The
question now to be decided relates to a mortgage given by th e
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deceased Oliver to the intestate to secure an advance by her to COURT OE
APPEAL

him of $32,000. The question is, Is that personal estate to be

	

—
distributed as such or did the mortgage merge in the inheritance 193 0

when she received the devise from her brother ? The law seems June 4 .

to be clear that it is a question of intention . If the intestate KUNHARD T

had by her declaration or conduct indicated an intention to

	

cox
maintain the mortgage separate from the inheritance it woul d
not merge and I think that is sufficient for the decision of thi s
point. After she got the inheritance she gave a mortgage to Messrs .
Tupper & Bryden for $20,000 on certain of the lands whic h
had been devised to her by her brother and which in the mai n
were included in the $32,000 mortgage . As collateral security
to this mortgage she assigned the $32,000 mortgage to Tuppe r
& Bryden and in addition to that act which was an unmistak-
able indication of her intention to keep the mortgage separat e
she declared in the recital that the mortgage was a good and
subsisting mortgage . Afterwards the $20,000 mortgage was
paid off and released and the $32,000 mortgage was reassigned
to the intestate estate, but it was never formally discharged . MACOONALD,

From that time no facts bear any evidence to s pew the C.J .a .C .

intestate 's intention either one way or the other if that woul d
matter. I therefore conclude that having elected in the firs t
place to treat the mortgage as a separate portion of her estate it
remained so until her death and is now part of the persona l
estate to be distributed by her administrator . This disposes of
the branch of the case which was not argued on the previou s
appeal and together with the reasons in that appeal disposes o f
the whole matter before the Court . I understand from th e
statement of facts submitted by counsel that the plaintiff, Mrs .
Shaw, who is now dead was in the fourth degree of relationship
to the intestate . It also appears by the said statement of fact s
that John Wallace Blanek Quaile, now deceased, was next o f
kin related to the intestate in the fourth degree and is repre-
sented here by the defendant, Cox, his administrator . I am not
advised that there are any other next of kin of the same degree
of relationship to the intestate but speaking generally, those wh o
are next of kin of the same degree are entitled to share in the
$32,000 .
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The costs here and below of all parties to this record inter-
ested in the estate should be paid out of the estate .

MARTIN, J.A . : I agree with the Chief Justice in the disposi-
tion of the further hearing of this appeal .

GALLI HER, J .A. : I agree with the Chief Justice .

McPIJILLIPS, J .A. : I am in complete agreement with the
judgment of my brother the Chief Justice .

Appeal allowed .

Solicitors for appellant : Crease & Crease .

Solicitors for respondent : O 'Halloran & Harvey .

W. J. ALBUTT & CO., LIMITED v. RIDI)ELL .

Conditional sale agreement—Fief i i nvs transaction—Vendor without title
to ear—Car traded—Subsegv, ; , t holder obtains loan on ear—Default
in payment and car sold—1i .S .B .C. 1924, Caps . 22, 44 and 225 .

Pacific Motors, Limited, purchased a motor-ear from Diana-Moon Moto r

Sales Ltd . Not having the money to pay for it they arranged with the

plaintiff, a financing company, whereby the plaintiff was to pay Diana -
Moon Motor Sales Ltd . for the car and became the ostensible owner s
thereof . Upon the car being paid for it was delivered to the Pacifi c

Motors, Limited, and a conditional sales agreement was taken by th e

plaintiff from the Pacific Motors, Limited for the purchase price, th e
agreement being duly registered . Pacific Motors, Limited, holding th e
ear for sale, exchanged it for another with Fulwell Motors, Limited ,

and shortly after Fulwell Motors, Limited, obtained a loan of $90 0

from the defendant, which was secured by a chattel mortgage on th e
car . Later Fnlu . 11 Motors, Limited, being in default in payment o f
the chattel wort a_*e, 1 he defendant seized the car and sold it . In an

action for damage- for conversion the plaintiff recovered $1,500 foun d
as the value of the car.

Held, on appeal, reversing the decision of MCDoNALD . J . . that the trans-

action out of which the conditional sale agreement arose was a ficti-

tious one . The car never came into the possession of the plaintiff an d
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the conditional sale agreement was ineffective to give them ownership COURT OF

	

in it. The appeal should therefore be allowed and the action dismissed .

	

APPEAL

	

A PPEAL by defendant from the decision of MCDONALD, J .

	

193 0

	

of the 24th of January, 1930 (reported, 42 B .C . 344), in an June 4 .

	

action for damages for conversion of an automobile. The facts

	

w. J.

are that the Pacific Motors, Limited, purchased a Moon coach ALBUTT
& Co . LTD .

	

from the Diana-Moon Motor Sales Ltd . They could not pay

	

v .

for the car so they applied to W. J. Albutt & Co ., Limited to RIDDELL

advance the purchase price of the car . The money was advanced
and the car was paid for . The Pacific Motors, Limited, and W .
J. Albutt & Co., Limited, then arranged that W . J. Albutt &
Co., Limited, should be treated as owners of the car, and the
car was shipped to the Pacific Motors, Limited, who acted as
purchasers from W. J. Albutt & Co ., Limited, giving them a
conditional sale agreement. The Pacific Motors, Limited, then
exchanged this car with Falwell Motors, Limited, for anothe r
car and later Fulwell Motors, Limited, borrowed $900 from the Statement

defendant Riddell and gave him a chattel mortgage on this ca r
as security for the loan. Later Riddell sold the car in defaul t
of payment of the loan. W. J. Albutt & Co., Limited, then
brought this action for conversion .

The appeal was argued at Vancouver on the 24th of March,
1930, before MACDONALD, C.J .B.C., MARTIN, GALLIIIER an d
McPHILLIPS, JJ .A .

W. J. Whiteside, K.C., for appellant : We submit first, tha t
W. J. Albutt & Co., Limited were never owners of the car ; sec-
ondly, even if they were, and the conditional sale agreemen t
was properly given the sale was made in the ordinary course o f
business to the Pacific Motors, Limited ; thirdly, the damages
are excessive. On the question of ownership see ltndell v.

Thomas & Co . (1891), 1 Q.B. 230 ; Slaenstone & Co . v. I/ilton Argument

(1894), 2 Q.B. 452 ; Folkes v . King (1922), 91 L .J., K.B.
792 ; Johnson v . Bees (1915), 84 L.J., K.B. 1276 ; Barron on
Conditional Sales, 3rd Ed., 21. A conditional sale agreement
was the wrong form of security : see Brett v . Foorsen (1907) ,
7 W.L.R. 13 ; National Mercantile Bank v . Hampson (1880) ,
49 L.J., Q.B. 480 ; Walker v . Clay, ib . 560 ; Delaney v .

Downey (1912), 21 W .L.R . 577 ; Dedrick v . Ashdown (1888),
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COURT OF 15 S.C.R. 227. The amount of damages were excessive : see
APPEAL

Mayne on Damages, 10th Ed ., 388 ; Chinery v. Viall (1860) ,
1930

	

5 H. & N. 288 at p. 292 ; Dulmage v. Bankers Financial Cor-
June 4 . poration Limited (1922), 51 O .L.R. 433 ; R. P. Rithet & Co.

w . J .

	

v . Scarff (1920), 29 B.C. 70.
ALBUTT

	

J. A. Maclnnes, for respondents : W. J. Albutt & Co.
CO . LTD . Limited bought the car and were the owners : see Maas v. Pepper

RIDDELL (1905), A.C. 102 ; Hare d Chase of Toronto Ltd . v. Com-

mercial Finance Corporation Ltd . (1928), 62 O.L.R. 601 ;
Dulmage v . Bankers Financial Corporation Limited (1922) ,
51 O.L.R. 433 at p . 436 ; Whitney-Morton & Co. v. A. E.

Argument Short Ltd . (1922), 31 B .C. 275 ; In re Hall. Ex parte Close

(1884), 14 Q .B.D. 386 ; Island Amusement Co . Ltd. v. Parker

& Kippen (1920), 28 B.C. 43 at p. 45 ; Wesbrook v. Wil-

loughby (1895), 10 Man . L.R. 690. On the question of
damages see Mayne on Damages, 10th Ed., 374 ; France v.

Gaudet (1871), L.R. 6 Q.B. 199. The damages is the value
of the car : see Halsbury's Laws of England, Vol . 10, p. 344,
sec . 633 ; Vol. 1, p. 556, sec . 1128 .

	

Cur. adv. volt .

4th June, 1930 .

MACDONALD, C .J .B.C . : The transaction out of which the
conditional sale agreement in question here arose was a fictitiou s
one. The Pacific Motors, Limited, bought the motor-car i n
question from the Diana-Moon Motor Sales Ltd . but found that
they lacked the money to pay for it . They applied to the
plaintiffs, a financial company, for a loan for that purpose and

MACDONALD, between them concocted a scheme of treating the plaintiffs a s
c .J .B .e .

owners and the Pacific Motors, Limited, as the ° buyer fro m
them. The order was given by the Pacific Motors, Limited ,
and the car was shipped to and accepted by them. To secure
the plaintiffs for their loan recourse was had to the instrumen-
tality of the Conditional Sales Act, instead of to the proper Ac t
the Bills of Sale Act . The plaintiffs therefore assuming to b e
the owners of the car took a conditional sale agreement instea d
of a mortgage. The Pacific Motors, Limited afterward s
exchanged this car with the Fulwell Motors for another car an d
thereafter the Fulwell Motors, Limited, borrowed upon its
security a sum of money and gave a chattel mortgage to th e
defendant to secure him for the loan . The defendant afterwards



XLIII.] BRITISH COLUMBIA REPORTS .

sold the car in default of payment and the plaintiffs now sue
him for damages for conversion relying upon their conditiona l
sale agreement. This is an example of the hit and miss practice
of motor dealers and financiers in doing their business b y
indirect methods instead of direct and proper methods . I do
not say that the plaintiffs were dishonest . What they did wa s
done ill-advisedly and without a proper conception of the pur-
poses and objects of the Conditional Sales Act . The car never
came into the possession of the plaintiffs and the conditiona l
sale agreement was ineffective to give them ownership in it .
Hence it follows that the defendant was right in what he di d
and the action must be dismissed . The appeal is therefore
allowed .

MARTIN, J .A . : I agree in the allowance of this appeal .

	

MARTIN '
J .A .

GALLIHER, J .A . : I would allow the appeal.
In my opinion there was no real sale to W . J. Albutt & Co.

Limited. They advanced the money on behalf of the Pacific GALLIIIER ,

Motors, Limited, to whom the sale was in reality made .

	

J .A .

In my view the plaintiffs never had possession or title but
were simply financing the Pacific Motors, Limited in thi s
round about manner.

McPHILLIPS, J.A. : I cannot, with great respect to the
learned trial judge, take the view that upon the facts the trans-
action was one that entitled it being held that the respondent s
were entitled to the automobile in question under the securitie s
held by them . There was no real transaction established whic h
would admit of it being said that the respondents were entitle d
to the benefit of the provisions of the conditional sale agreement . MCPIIILLIPS ,

Further, the sale made by the appellant was a sale made in the

	

J .A .

ordinary course of business and under such circumstances tha t
entitled it being said that the sale was supportable under th e
saving provisions of the statutes governing in the matter, i .e . ,
Conditional Sales Act, Cap. 44, R.S.B.C. 1924, and Sale of
Goods Act, Cap. 225, R.S.B.C. 1924 .

In my opinion the appeal should be allowed .

Appeal allowed.

Solicitors for appellant : Whiteside, Edmonds & Whiteside .
Solicitors for respondents : Machines & Arnold .
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WELCH v. THE HOME INSURANCE COMPAN Y
OF NEW YORK .

June 12 .
Practice—Action for loss under an insurance policy—Raft of logs lost at

sea—Mode of trial—Issues of complex character—Marginal rules 42 6

WELCH

	

and 429—Appeal .
v .

THE HOME A Davis raft owned by the plaintiff was insured in the defendant Compan y
INSURANCE

	

for $6,000 against loss from perils of the sea while being towed fro m
Co . of

	

Green Cove, Barclay Sound, to Victoria, B .C. In the course of theNEW YORK
voyage the raft, through the action of the sea, broke up and was lost.

In an action for loss under the policy the plaintiff's application for

trial with a jury was refused.

Held, on appeal, reversing the decision of Mouu1soN, C .J.S.C ., that the sole

issue is as to the construction of the raft in question which is not of an

intricate or complex nature and does not come within the exceptions i n

marginal rule 429 . The plaintiff is entitled to an order for trial with

a jury .

APPEAL by plaintiff from the order of MoRRZSoN, C .J.S.C .
of the 4th of March, 1930, dismissing the plaintiff 's application
that the action be tried with a jury . The action was for th e
recovery of $6,000 under an insurance policy . The defendant
Company issued a policy of marine insurance for $6,000 upo n
one Davis raft containing 485,260 feet of lumber against perils
of the sea in tow of tug "Imbricaria" from Green Cove, Barclay

statement
Sound, to Victoria, B .C. The said raft left Green Cove for
Victoria on the 25th of November, 1928, and in the cours e
of said voyage it broke up through the action of the sea and
was lost.

The appeal was argued at Victoria on the 12th of June, 1930 ,
before MACDONALD, C .J.B.C., MARTIN, GALLIHER, MCPIrILLIP s

and MACDONALD, JJ.A .

D . S. Tait (P. R. Leighton, with him), for appellant : It was
held that there should not be a jury as the evidence would be o f
an intricate and complex character under marginal rule 429 .

Argument This raft consists of a lot of logs tied together by cables, its con-
struction being a simple mechanical device : see Davis Log and

Raft Patents Co . v. Cathels (1927), 39 B.C. 57. It is a simple
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question of testimony and credibility of witnesses . The issues COURT OF
APPEAL

are whether they had single side sticks ; whether sufficient cables

	

—
were used and properly fastened and the state of the sea at the

	

193 0
time of the break up : see Alaska v . Spencer (1904), 10 B.C. June 12 .

473 and on appeal 35 S.C.R. 362 ; Alaska v . Spencer (1905), WELC H
11 B.C . 138 and 280 .

	

v .
THE HOME

Remnant, for respondent : Whether or not this was a Davis INSURANC E

raft is the issue and technical and expert evidence is required :

	

CO. OF
NEW YOR K

see Bradshaw v . British Columbia Rapid Transit Co . (1926) ,
38 B.C. 56 at p. 61 ; Swyny v. The North-Eastern Railway Argument

Company (1896), 8 Asp. M.C. 132 .

MACDONALD, C .J.B.C . : The appeal should be allowed, and
ordered that the case should be tried by jury . The plaintiff ha s
a right under rule 429 to a jury, unless the defendant shews
that it is a case of local investigation, where the issues
are of an intricate and complex character . The issues here ar e
not in my opinion, of an intricate and complex character.
There will be proof, I presume, of the construction of this raf t
by the plaintiff, that it was a Davis raft . Then the defendant
may call witnesses, expert or otherwise, to say that in their
opinion it was not constructed in accordance with the specifica-
tion of the Davis Company. That is the whole question in issu e
between the parties, was it or was it not a Davis raft and were
misrepresentations made with regard to the side sticks . These

	

c
.AIac
a

.B .
c

.

.

are simple questions and very proper questions to be tried by
jury and one might just as well say that in a collision between
two motor-cars, where either one or both parties are injured, that
that was of a complex character, because the motor-cars woul d
have to be examined by experts on a question of damages. That
would not fall within this rule. I think the learned judge was
in error in reaching the conclusion that he did, and that he wen t
contrary to his own expressed opinion in Alaska Packers v.

Spencer (1905), 11 B.C. 280. Therefore his order should b e
set aside, and an order made for trial by jury .

MARTIN, J .A . : I am of the same opinion, and really I see no
object, in view of the discussion we had, in saying anythin g
other than that the case comes within the decision of the leading

1MARTIN ,
J .A .
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case of Alaska Packers v. Spencer (1905), 11 B .C. 280, which
has been reported in the four reports I have already referred to .

1930 I shall only add this, that after the endeavour to bring this cas e
June 12 . out of the ambit of the decision of the Alaska Packers case one

WELCH
would at least have expected that the case of the applicant

	

v .

	

would have been verified by some evidence that the Court reall y
THE HOME
INSURANCE could have felt would be some foundation for such a proceeding .

	

Co . OF

	

But all we have here is simply an affidavit of the solicitor wh o
NEW YORK

is obviously not informed on the technical question such as tha t
which is relied upon to take the case out of rule 429 . Therefore ,

MARTIN, as there is no material before the learned judge in the prope r
J .A .

sense of the word upon which his decision can be legally founded ,
the only course open to us is to allow the appeal .

GALLIxER,

	

GALLIHER J.A . : I agree .
J .A .

McPnILLIPS, J .A. : I think the appeal should be allowed .
The case is one that appears to me, on the facts outlined to no t
be one of merely scientific evidence or one for local investiga-
tion. It would be a question of oral testimony as to how the raf t
was constructed and whether or not it could be said to be a Davi s
raft, and the weight to be attached to that evidence woul d
be a matter for the jury, further the question of whether it wa s
lost through the perils of the sea, would have to be proved b y
witnesses and eminently a matter for the jury . TTpon the fact s
of this case I consider that the plaintiff is entitled to a jury an d
that there was error in the Court below in refusing a jury .

MACDONALD, J .A. : I agree.

Appeal allowed.

Solicitors for appellant : Tait & Marchant .

Solicitor for respondent : R. L. Maitland .
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EVANS v. HUDSON'S BAY COMPANY.

Negligence—Damages—Fall from stairway—Defective construction allege d
—Res ipso loquitur—Volenti non fit injuria. Evidence—Jury—I'iew.

In an action for damages for negligence when specific questions are put t o

the jury by the Court, the jury need not answer them but may retur n
a general verdict .

*ACTION for damages resulting from the alleged negligenc e
of the defendant Company in the construction of a stairwa y
leading from the basement to the first floor of their store in th e
City of Vancouver. The relevant facts are set out in the reason s
for judgment . Tried by MoRRisox . C.J.S.C. at Vancouver on
the 28th of April, 1930 .

Bray, and Garfield A . King, for plaintiff.
Alfred Bull, and Ray, for defendant .

5th May, 1930 .

MoRRisox, C.J .S.C . : The plaintiff was an employee of th e
defendant Company as "sales lady" of experience and in th e
course of the performance of her duties as such went down eac h
morning into a sub-basement to affix or reaffix prices on articles
coming within her department. A substantial, well-constructe d
metal stairway led from the upper basement into this lower one ,
rather steep and at the top was not so well lighted as the lowe r
parts . One side of the stairway was up against the wall of th e
basement and had a hand-rail . On the outside there was a
hand-rail two feet eleven and a half inches high firmly fixed ,
but the supports to it were some 30 inches apart . The plaintiff
on the forenoon in question, whilst ascending and within a fe w
steps of the top, stumbled and fell through between the support s
on to the floor beneath about 11 feet and received the injurie s
of which she complains. In her evidence she admitted she kne w
of the alleged dangerous condition of the stairs and that she di d
not complain about it to the defendant. The jury took a view
of the premises. After the plaintiff 's case was concluded coun-
sel for the defendant moved to have. it withdrawn from them .

6

MORRISON,
C .J .S .C .

1930

May 5 .

EVANS
a' .

HUDSON 'S
BAY Co .

Statement

Judgment
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By consent I reserved leave to apply and proceeded to hear th e
defence . The jury returned a verdict for the plaintiff . I left
questions to them which they deemed advisable not to answer .
I told them that the law was that they need not answer th e
questions but that they could return a general verdict and I
further stated that both litigants and juries would certainly lose
all confidence in a judge if they found him tricking them out of
their undoubted rights by concealing the law from them on thi s
point. Scrutton, L.J. in Males v. Times Publishing Coy. in the
course of his judgment in the Court of Appeal in England o n
November 27th, 1929, not yet reported, stated :

"The third objection by Mr. Hales was that the judge did not put ques-

tions for the jury to answer. It was well rooted in English law that the
jury were entitled to find a general verdict . There was a great deal to be

said for and against each contention, and it was absurd to say that a judg e

must ask the jury questions . "

Counsel now renew their application to dismiss .
Where a thing is solely under the management of th e

defendant or his servants, and the accident is such as in th e
ordinary course of events does not happen to those having th e

Judgment management of such things and using proper care, the acciden t
itself affords prima facie evidence of negligence—Scott v . Lon -
don Dock Co . (1865), 3 H. & C. 596 .

Volenti non fit injuria : This maxim is relied upon as on e
line of defence . In an action of negligence it is a good defence
that the plaintiff with full knowledge and appreciation of th e
risk of danger from the defendant's negligence voluntaril y
accepted the risk and exposed himself to the danger . Smith v .
Baker di Sons (1891), A.C. 325. And it is a question of fact
and not of law whether the plaintiff voluntarily incurred th e
risk, and the burden of proof is on the defendant . Williams v .

Birmingham Battery and Metal Company (1899), 2 Q.B. 338
(C.A.) . Lord Esher, M.R. stated the rule in Yarmouth v.

France (1887), 19 Q.B.D. 647 at p . 657 :
"It seems to me to amount to this, that mere knowledge of the dange r

will not do : there must be an assent on the part of the workman to accep t

the risk, with a full appreciation of its extent, to bring the workman withi n
the maxim 1 olenti non fit injuria . If so, that is a question of fact . "

Postulating that there was negligence then the maxim does no t
mean that whenever a person knows there is a risk of bein g

14IORRISON,

c .J .S .c.

193 0

May 5 .

EVAN S
1' .

HUDSON' S
BAY CO .
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injured by another's negligence whilst doing something, he is MORRISON,
c .a .s .c .

incapable of recovering in an action if, nevertheless he does th e
thing with knowledge of that risk. The line between cases

	

193 0

where the rule is applicable and where not, seems to be a tran- May 5 .

sient one and often difficult to discern .

	

EVAN S

It is a question for me to decide whether there is any evidence
HUDSON'Sto be left to the jury from which negligence causing the injuries BAY Co .

complained of may be reasonably inferred, and for the jury to
say whether and how far the evidence is to be believed, an d
whether in fact there was negligence which was the effective
cause of the damage. Of course if there is but a mere scintill a
of evidence the case should be withdrawn from the jury . I
have to decide whether there is any evidence from which negli -
gence may be reasonably inferred and then leave it to the jury Judgment

to find whether upon that evidence negligence ought to be
inferred—Metropolitan Railway Co. v. Jackson (1877), 3 App .
Cas. 193. I think the view by the jury is a part of th e
plaintiff's evidence and although, had I been on the jury, I
would not, having regard to all the circumstances involved i n
the view, have found negligence against the defendant, yet th e
jury having seen the stairway, and the conditions admitted t o
have existed at the time of the accident, I fear I would b e
usurping their functions were I to intrude my conclusions and
intercept the expression of theirs on a question of evidence
amounting to more than a scintilla . The application is refused
and I shall let the verdict stand .

Application dismissed.
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BARRON ET AL. v. MORGAN AND SILVER LEAF
MINES, LIMITED .

1930

BARRON
v .

MORGAN The plaintiff gave the defendant Morgan an option to purchase a group o f
four mineral claims on the 5th of November, 1926, for $15,000 . Cer-
tain payments were made and extensions of time granted for furthe r
payments until $4,200 remained, this sum being due for payment o n

the 1st of July, 1929 . In the meantime Morgan conveyed all his inter-
est in the claims to the Silver Leaf Mines, Limited . In October, 1929 ,
the defendants became aware of the fact that the claims in questio n

were encroached upon to a material extent by a previously Crown -

granted mineral claim. In an action for a declaration that the agree-
ment be terminated or in the alternative, that accounts be taken an d
there be an order that the amount due be paid :

Held, that the agreement was entered into under a mistake common to both

parties and the purchasers are entitled to an abatement of the pur-

chase price .

ACTION for a declaration that an agreement for sale of cer-
tain mineral claims and all rights thereunder had terminated or
in the alternative that an account might be taken by way of a

Statement vendor's lien, and payment of the amount found to be du e
ordered to be made within a time limited by the Court, and in
default of such payment that foreclosure should follow. Tried
by MACDONALD, J . at Vancouver on the 14th of May, 1930.

Garland, for plaintiffs .
Dawson, for defendants.

22nd May, 1930 .

MACDONALD, J . : In this action the plaintiffs allege that they
are owners of the Leroy, Butte City, Silver Leaf and Rove r
mineral claims, situate in the Nelson Mining Division, an d
known as the Silver Reef Group . By an agreement, date d

Judgment November 5th, 1926, they gave to the defendant, Horatio E .
Morgan, a right or option to purchase all such claims .

The purchase price was the sum of $15,000, payable as therei n
stipulated, with the provision, however, that if the purchaser

MACDONALD ,
J .

May 23 .
Mines and minerals—Mineral claims—Agreement for sale—Area of claim s

—Mutual mistake as to—Evidence—Rectification—Purchase price —
Allotment of .
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paid the sum of $10,000 within 12 months, such amount shoul d
be taken and accepted as the full purchase price of these severa l
mineral claims.

There was an amount of $100 paid on the execution of th e
agreement and further sums were paid from time to time,
resulting in a balance remaining due of $4,200 which should
have been paid on duly 1st, 1929 . There is no covenant for
payment in the agreement and, while it recites the fact that it i s
taken as an option, it is accepted as common ground betwee n
counsel for the parties that the trend of events—the variou s
extensions granted—constituted this document really an agree-
ment for sale and purchase .

This amount, being thus overdue and the plaintiffs being
desirous of obtaining payment, this action was commenced by
plaintiffs seeking a declaration that the agreement and all right s
thereunder had terminated or, in the alternative, that an accoun t
might be taken, by way of a vendor's lien, and payment of th e
amount, found to be due, ordered to be made within a time to b e
limited by the Court and in default of such payment that fore -
closure should follow .

The defendants in the meantime, some time in the months o f
October or November, 1929, became aware of the fact that th e
mineral claims in question were encroached upon, by a pre-
viously Crown-granted mineral claim known as the "Cashier . "
They then surveyed the property for the purpose of determining
the extent of the encroachment . The survey was proved by a
plan produced, which I accept, and shews that two of th e
claims, at least, are considerably encroached upon by the
"Cashier." The question then arises what redress, if any, was
available by the defendants, with respect to this encroachment ?
Morgan, the purchaser, so terming him, had in the meantim e
conveyed all his interest to the Silver Leaf Mines, Limited (non -
personal liability), and it was joined as a defendant in th e
action. At the outset, I think any rights possessed by th e
defendant Morgan are also vested in the defendant, Silver Lea f
Mines, Limited. It would be entitled to any relief, to which
Morgan might be entitled. His transfer is sufficient for tha t
purpose .

Upon this survey being known and s pewing the encroachment,
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to which I have referred, a controversy arose between the partie s
and it was deemed desirable that in order, if possible, to deter -
mine their respective rights an action should be started t o
accomplish that end. The plaintiffs brought the action whic h
I have shortly outlined . The defendants then entered thei r
defence and counterclaim, seeking to obtain a judgment from
the Court with respect to the property that was transferred b y
the document, determining the redress that the defendants might
be entitled to with respect to the encroachment, which I have
mentioned .

It is contended that no evidence should be adduced whic h
would in any way destroy the effect of the agreement entered
into between the parties . I was referred to the case of May v .

Platt (1900), 1 Ch. 616 ; 69 L.J., Ch. 357 . It appeared to me
from that case, that unless the defendants could succeed in
establishing to my satisfaction that, with respect to this pur-
chase of property, there was an estoppel, common to both parties ,
then it could not obtain any relief from the Court . While thi s
judgment has been referred by Mr. Justice Neville in Thomp-

son v. Hickman (1907), 1 Ch. 550 ; 76 L.J., Ch. 254, and fol-
lowed, still he makes this remark (p . 561) :

"I feel considerable difficulty, however ; in following the reasoning upon

which they appear to be based . "

Compare Davies v. Fitton (1842), 4 Ir. Eq. R. 612 ; 2 Dr .
& War. 225 .

As to May v. Platt, supra, after the learned judge has decide d
that he could not admit parol evidence to rectify, without how -
ever first rectifying the contract and enforcing it as rectified,
which he says he could not do, he then adds (p. 623) :

"In my judgment, in order to get rescission after conveyance, the allega-

tions would have had to be very different. "

Ide then concludes this portion of his judgment as follows :
"I have always understood the law to be that in order to obtain rectifica-

tion there must be a mistake common to both parties, and if the mistake i s

only unilateral, there must be fraud or misrepresentation amounting to

fraud. "

Ile refers to a number of cases to the same effect, and quote s
from the judgment in Bromidic v. Campbell (1880), 5 App .
Cas. 925 at p . 937 :

"Rescission after conveyance of land can only be obtained on the groun d

of unfair dealing . "
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To resume : The grounds upon which the defendants conten d
they should succeed, in obtaining redress in respect of thi s
encroachment, have then to be determined. Inasmuch as n o
fraud or misrepresentation amounting to fraud has been sug-
gested, has there been a mutual mistake or, using the words of
the judgment to which I have just referred, "whether there is a
mistake common to both parties ?"

Counsel for the defendants submit that if I so found, he wa s
not desiring to have rectification, pleading the difficulty that
presented itself, in view of the authorities to which I hav e
previously referred . He only sought to have a decision as to
the effect of the conveyance of the four mineral claims, so tha t
it might be determined if the plaintiff could not fulfil suc h
declaration and, with regard to judgment, then there might b e
a rebatement of such non-fulfilment . I think it makes little
difference what form the judgment should take.

The witnesses on behalf of the defendants stated that the y
acted upon representations made with respect to the size o f
these claims ; that they were full size claims, in other words ,
1,500 feet square . I do not want to bring to bear any knowl-
edge of mining transactions that I had years ago, but it di d
strike me at the time, that this was rather an unusual statemen t
to make. The matter that most concerns the purchasers is as t o
the value of the property from a mineral-bearing standpoint . It
might only be 100 feet on either side of a location line of a
mineral claim and still might be so valuable, as to be worth mil -
lions. However that statement was made and I have to deal wit h
it as if amounting to a fraudulent representation on the part o f
the plaintiffs and that situation I find has not been proved . I
might also add that while there may have been some talk abou t
the size of the claims, I do not think it was a matter, whic h
was considered by the plaintiffs, as being essential in supportin g
the sale of the property, nor was it so in the mind of the defend -
ant Morgan . Then the question arises, aside from those repre-
sentations, whether the parties are entitled to any consideratio n
or compensation with respect to the size of the claims . If the
case were one, where you might simply say there had been a
very slight encroachment, I would not have thought it of enough
importance to pass upon . But the encroachment has been so
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MAODONALA, extensive, it appears to me, that it could not have been in th e
J .

minds of the parties to such an extent . They proceeded with-
1930 out regard to any encroachment and acting on the assumption

May 23 . that there were four claims of reasonable size . Shortly then I

BARRON
find that an honest mistake was made by the plaintiffs an d

	

v.

	

defendant Morgan . All parties thought they were then dealin g
MORGAN with mineral claims of a reasonable size ; and not where you

might say, the heart of the claims was cut into by the Crown-
granted property .

The declaration then will be that the four mineral claim s
referred to in the agreement for sale were intended to cover th e
territory according to the location, as appears in the minin g
recorder's office, and in the outcome, as now appears evident ,
the plaintiffs will be unable to make conveyance to the exten t

Judgment
of the property, as shown by such locations . I think under such
circumstances there should be an abatement accordingly, in th e
purchase price .

I see great difficulty on the part of the referee, to whom I
will refer the matter, in determining the amount of such abate-
ment . He has an onerous task, but I hope he will be able to
arrive at a conclusion that will be satisfactory.

The defendants are entitled to costs of the counterclaims .
Plaintiffs are entitled to the issues either on their action or th e
counterclaim upon which they have succeeded . It will require
a close consideration by the registrar to determine and allocat e
such costs . If he finds it necessary he may submit the matte r
for my consideration .
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LARSON v. MONTGOMERY.

Mines and minerals—Partners—Sale of claims—Death of one partner—
Share of payments—Evidence of surviving partner—Corroboration—
Res judicator—Estoppel—R.S.B .C . 1924, Cap. 82, Sec. 11 ; Cap. 167 ,
Secs . 19, 91 and 94 (1) .

	

-

L . located the Blue Jay Fraction in July, 1920, and H . acquired the Blue

Bird (an adjoining claim) in 1922 . L. did the assessment work on

both claims until 1924 as H . was an old man in bad health and unabl e

to assist. H. then transferred a half-interest in the Blue Bird to L.

but refused to take a half-interest in the Blue Jay Fraction from L. a s

L. had done the assessment work on both claims and would have t o
continue doing the assessment work. L. continued to do the assess-

ment work until 1927, when they made a sale of the two claims for

$15,000, L . and H. agreeing (according to L.'s evidence) that L. should

receive three-quarters of the purchase price and H . one-quarter . When
the first payment was made L . paid H. one-half of what remained after

the commission was paid as H. was very ill in a hospital and had n o

means . Upon the second payment being made after paying the com-

mission L. paid $250 of the $1,000 in his hands into H .'s estate. H.

having died in the meantime . Upon the final payment being made

there remained in the bank after the commission was paid the sum o f

$8,500 . After lids death L . engaged a surveyor to Crown grant the

two claims and through error he obtained a Crown grant of the Blue

Jay Fraction in the names of L . and M. (the administrator of H .' s
estate) . The error was not discovered until after the final paymen t
was made. Then M. on behalf of H.'s estate claimed one-half of the

sum deposited in the bank . L. then filed a petition of right for recti-

fication of the Crown grant to which M . filed an appearance but di d
not contest the petition further and the Crown grant was amended by
striking out M.'s name. L.'s action for a declaration that he was

entitled to three-quarters of the moneys deposited in the bank wa s

dismissed on the ground that L .'s evidence was not corroborated b y
some other material evidence as required by section 11 of th e
Evidence Act .

Held, on appeal, reversing the decision of GREGORY, J . (per MACDONALD ,

C.J.B .C . and GALLrxER, J .A .), that the case comes within section 1 9

of the Mineral Act, and excludes the defendant from setting up a

trusteeship as to the Blue Jay Fraction and the plaintiff is entitle d

to three-quarters of the moneys deposited in the bank .
Per MARTIN, J .A . : That the story told by the plaintiff fits into all the

probabilities of the ease in a way that carries conviction and afford s

that corroboration by circumstances that is a sufficient complianc e

with section 11 of the Evidence Act .
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APPEAL by plaintiff from the decision of GREGORY, J. Of the
10th of January, 1930, in an action for a declaration that the
plaintiff is entitled to the sum of $6,375 out of the moneys on
deposit in the Bank of Montreal at Stewart, B .C ., the sam e
being part of the purchase price of the Blue Jay Fractional
mineral claim and the Blue Bird mineral claim both in the
Cassiar District, B .C . The plaintiff claims that prior to the
21st of March, 1927, he was the sole owner of the Blue Jay
Fraction and owner of an undivided one-half interest in th e
Blue Bird, the late William Hamilton being the owner of th e
other half interest in the Blue Bird . On the 21st of March,
1927, Larson and Hamilton entered into an agreement for th e
sale of both claims to one J . A. McDonald for $15,000, Larson
and Hamilton agreeing that the two claims should be considere d
of equal value and that Larson should receive three-quarters o f
the purchase price and Hamilton one-quarter . At the time of
the sale McDonald paid $750 on account of the purchase price .
Two hundred and fifty dollars of this was paid to one McGuir e
as commission for negotiating the sale and Larson claims tha t
owing to Hamilton being ill at the time and out of funds h e
paid him $250 of the remaining $500 although he was only
entitled to $125 . On the 13th of October, 1927, a secon d
payment of $1,500 was made and after paying $500 as com-
mission to McGuire, Larson paid to the estate of Wm . Hamilton
(then deceased) $250 of the remaining $1,000, and retaine d
the balance. On the 15th of April, 1928, the balance of th e
purchase price of the claims, i.e ., $12,750 was paid and afte r
paying $4,250 to McGuire as commission, $8,500 remained on
deposit in the Bank of Montreal at Stewart to the joint credit
of Larson and the Hamilton estate. After Hamilton's death
the plaintiff engaged one Morkill to survey and Crown gran t
the claims but he made an error in obtaining the Crown gran t
of the Blue Jay Fraction in the names of Larson and Mont-
gomery the administrator of the Hamilton estate . The error
was not discovered until after the final payment was made whe n
the administrator claimed he was entitled to one-half the mone y
remaining on deposit in the bank. Then on Petition of Right
by Larson, the Crown grant of the Blue Jay Fraction wa s
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amended by striking _Montgomery's name out of the Crown COURT OF
APPEAL

grant . It was held by the trial judge that although he believe d
the plaintiff's story in its entirety he was precluded from giving

	

1930

judgment in his favour by section 11 of the Evidence Act .

	

June 4.

The appeal was argued at Vancouver on the 5th and 6th of LARSO N

March, 1930, before MACDONALD, C .J.B.C., MARTIN, GALLIHER

	

v

and McPHILLIPS, M.A .

	

O ER
GOMERY

F. C. Elliott, for appellant : The learned judge believed th e
plaintiff's evidence but says there was no corroboration. We
submit that there was strong corroboration and the matter wa s
adjudicated upon before and is res judicata : see The Hardy

Lumber Company v . The Pickerel River Improvement Com-

pany (1898), 29 S .C.R. 211 ; Canada Permanent Corporation

v. Christensen (1929), 41 B .C. 258 ; McCoy v. Trethewey, ib .
295. By the previous judgment the Blue Jay Fraction was pu t
in Larson's name and the onus is on them to chew that this i s
incorrect : see McMicken v . The Ontario Bank (1892), 20
S.C.R. 548 at p . 575 ; Phipson on Evidence, 3rd Ed ., 27. There
is corroboration by his title also by the affidavit of the respon-
dent .

A. D. Crease, for respondents : Montgomery did not enter a
defence in the previous action as it was brought merely for
correcting a mistake as to the record . There was no adjudica-
tion on the question before us : see Isbester v . Ray, Street &
Company (1896), 26 S .C.R. 79 at p. 85 ; Concha v. Concha
(1886), 11 App . Cas. 541 at p . 552 ; Irish Land Commission
v . Ryan (1900), 2 I.R. 565 at p. 571 ; Howlett v. Tarte
(1861), 10 C .B. (N.s.) 813 ; Hughes v. J. H. Watkins &

Co. (1927), 60 O.L.R. 448 at p. 450. On the question o f
estoppel see Bullen & Leake's Precedents of Pleadings, 8th Ed . ,
661 ; Davies v . McMillan (1893), Cam. Cas. 306 at p. 316 .
As to partnership between the parties see Moore v . Deal (1917) ,
24 B.C. 181 ; Archibald v . McNerhanie (1899), 29 S .C.R .
564. We are not bound by a parol partnership as to th e
proceeds of a sale of mineral claims .

Elliott, in reply, referred to Wells v . Petty (1897), 5 B .C .
353 and Harris v . Lindeborg et al . (1930), [42 B.C. 276] .

Cur. adv. vult .

Argument
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4th June, 1930 .

~4lACnox-ALn, C .J.B.C . : The trial judge, GREGORY, J., was
entirely satisfied with the plaintiff's evidence, but as he say s
found it impossible to avoid the conclusion that corroborative
evidence was necessary to support his claim . He was satisfied
that the plaintiff and Hamilton, deceased, were partners in each
other's mining claims . In fact it was common ground that
there was some arrangement between them that each shoul d
share alike in the mineral claims of the other . The two claim s
in question, the Blue Bird, and the Blue Jay, stood originall y
the Blue Bird in the name of Hamilton and the Blue Jay in
the name of the plaintiff . Plaintiff says that he prepared bill s
of sale ; one assigning a half interest in the Blue Jay to Hamil-
ton, the other a half interest in the Blue Bird to himself fro m
Hamilton. Hamilton signed the bill of sale to the plaintiff bu t
refused to accept the bill of sale from the plaintiff of a hal f
interest in the Blue Jay on the ground that the plaintiff ha d
done the assessment work which Hamilton by reason of his
illness had been unable to do or assist in . Before Hamilton's
death the parties agreed to give an option on the two claim s
which it was agreed between them were of equal value ; the
purchaser to pay the purchase-money into a bank to the join t
credit of the two parties . Before the option was finally taken
up Hamilton died, having appointed the defendant his executor .
The moneys were put into the bank to the joint credit of Larson
and Hamilton. The dispute is with respect to the plaintiff' s
interest in the claims and in the money in the bank . The
plaintiff claims three-quarters, he contending that he was th e
sole owner of the Blue Jay and the owner of a one-half interest
in the Blue Bird .

The plaintiff, after the death of Hamilton, procured Crown
grants to be issued for these claims, but by mistakes made b y
the surveyor who was authorized to survey and procure Crow n
grants and by the mining recorder, the Crown grants were
issued in the joint names of the defendant and plaintiff as t o
both claims. The plaintiff presented a Petition of Righ t
claiming rectification of the Blue Jay Crown grant by striking
out defendant's name. In that petition he alleged that he was
the sole owner of the Blue Jay . Defendant entered an appear -
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ance but did nothing more and judgment was rendered by the COURT OF
APPEALlate Chief Justice HUNTER striking out defendant's name from

	

-._
the Crown grant pro con f esso . The plaintiff set these transfers

	

193 0

up in the statement of claim but the learned judge thought that June 4 .

the plea of res judicata was not properly pleaded and therefore
CARSON

refused to give effect to that doctrine. Having, therefore, come

	

v .

MONT-to the conclusion there was no corroboration of the plaintiff ' s oME& Y

evidence and that the plea of res judicata could not be given
effect to he dismissed the plaintiff's action and from this dis-
missal the plaintiff appeals .

The learned judge thought that the Crown grant of the Blue
Jay was of no importance, that Larsen and Hamilton wer e
partners in the Blue Jay from the beginning and that therefor e
the plaintiff held a one-half interest in it for Hamilton and tha t
the rectification of the Crown grant did not affect the trust .

I think the learned judge was in error in coming to th e
conclusion that the plaintiff was trustee for Hamilton . There
were no written articles of partnership between the parties.
Their rights, therefore, depended upon compliance with th e
partnership sections of the Mineral Act, Cap. 167, R .S.B.C . MACDONALD ,

1924. Section 91 provides that all mining partnerships shall aa.n .e .

be governed by the provisions of this Part unless they have
other and written articles of partnership. Section 94 (1) pro-
vides that a mining claim may be located and recorded in a
partnership name but the name of each partner and the numbe r
of his free miner's certificate shall be recorded with every suc h
claim. The partnership name shall appear on every such record
and all the claims so taken up shall be the partnership property .
Now there is no pretence that this section was observed. The
Blue Jay subsequently to the verbal partnership was staked an d
recorded in the name of the plaintiff alone ; therefore, Hamilton
had no interest in this claim. Section 19 of the said Ac t
provides that "no free miner shall be entitled to any interes t
in any mineral claim which has been located and recorded b y
any other free miner unless such interest is specified and se t
forth in some writing signed by the party so locating suc h
claim . "

The present ease comes clearly within this section and ex-
cludes the defendant from setting up a trusteeship such as above
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suggested. Whether the case be looked at as a partnership on e
or as a joint interest it is clearly not maintainable in the fac e
of the partnership provisions of the Act and of this section 19.
Therefore, the foundation of the learned judge's judgment tha t
leaving apart the rectification of the Crown grant the plaintiff
was trustee of a one-half interest of the Blue Jay for Hamilton
is not well founded .

Then, we have it that the parties agreed to sell the Blue Bird
and the Blue Jay admittedly of equal value under one agree-
ment which provided that the proceeds of the sale should be
paid into the bank to the joint credit of both parties and that
nothing was said about the proportion which was to go to each .
In the absence of evidence the presumption would be that each
was entitled to one-half of these proceeds . That is the contention
of the defendant, but on the facts and law above set out th e
plaintiff was entitled to the whole of the Blue Jay and to a one -
half interest in the Blue Bird and therefore would be entitle d
to three-quarters of the purchase-money . The onus of proof
would be upon the defendant to shew that it was otherwis e
agreed . I think, therefore, there should have been a declaratio n
to that effect and judgment for the plaintiff in the terms of hi s
claim .

While I express no opinion upon it I am not convinced that
the defendant is not barred from setting up a claim to a one-hal f
interest in the Blue Jay by reason of the judgment rectifying
the Crown grant. In our system of pleading there is no for m
prescribed . The parties are to allege the facts and the plaintiff
did allege the facts in his Petition of Right claiming ownership
of the Blue Jay . That claim was confessed by the defendant .
In the plaintiff's petition the very question now raised woul d
have been decided and he is not therefore entitled to have a
second trial : he ought to have raised the question in the first .
The appeal is therefore allowed . The plaintiff is entitled t o
three-quarters of the moneys in the bank.

MARTIN, J .A. : This appeal is much simplified by the fac t
that the learned judge below accepted "with no hesitation in
the slightest degree" the evidence of the plaintiff and was o f
opinion that "`the merits are with him," but dismissed his claim
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solely because his evidence was not "corroborated by some other
material evidence" as section 11 of the Evidence Act, Cap. 82,
R.S.B.C. 1924, requires.

The effect of this section was very carefully considered by us June 4 .

in Dominion Trust Co. v . Inglis (1921), 29 B.C. 213, and LARSO :v

after applying that decision, and the leading cases it is founde d
on, to the facts before us it is, to my mind clear, after a critica l
examination of all the evidence adduced, that the plaintiff has
satisfied the requirement of the statute and in a marked degre e
in the unusual circumstances of the case, by the fact of th e
deceased giving him, on the 17th of April, 1924, a bill of sal e
of a half interest in the Blue Bird mineral claim but generousl y
and considerately, in his state of impaired health, refusing a t
the same time to accept from him a proffered corresponding bill
of sale of a half interest in the Blue Jay claim of which he was MARTIN ,

the sole recorded owner .

	

J .A .
Having regard to the intimate relationship as prospectors and

partners and attached friends that had long existed betwee n
these two miners the story told by the plaintiff fits into all the
probabilities of the case in a way that carries conviction an d
"affords that corroboration by circumstances" held to be suf-
ficient by Mr. Justice Killam in Thompson v. Coulter (1903) ,
34 S.C.R. 261, cited in the Dominion Trust case ; therefore
the plaintiff's claim against the estate has, in my opinion, bee n
established and judgment should be entered accordingly in hi s
favour .

GALLIHFi, J .A . : Section 19 of Cap . 167 of the Mineral Act ,
R.S .B.C . 1924, which first appears in our statutes of the year
1897 as section 14 of Cap. 28, and which is still in force read s
as follows :

"No free miner shall be entitled to any interest in any mineral clai m

which has been located and recorded by any other free miner, unless suc h
interest is specified and set forth in some writing signed by the party so
locating such claim . "

There were here two claims in question and I will deal wit h
them by their names before being Crown granted.

The Blue Bird mineral claim was located for one A. J .
Martin by the plaintiff on the 17th of August, 1922, and late r
was transferred by the said Martin to the deceased Hamilton
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on the 22nd of January, 1923, and on April 17th, 1924 ,
Hamilton transferred an undivided one-half interest in sai d

	

1930

	

claim to the plaintiff which was duly recorded . The Blue Jay
June 4 . fraction was located on the 19th of July, 1920, in the plaintiff' s

LARSON
name and recorded on the 2nd of August following . So far as

	

v.

	

the records shew then after the transfer and recording of a
o1MaY one-half interest in the Blue Bird by Hamilton to the plaintiff

(Larson) he Larson was the recorded owner of a one-hal f
interest in the Blue Bird and the owner of the entire Blue Jay
Fraction and Hamilton was the owner of a one-half interest i n
the Blue Bird .

On March 29th, 1927, an agreement for sale of these tw o
properties was entered into between Larson and Hamilton o f
the one part and J. A. McDonald of the other part for the sum
of $15,000.

It is in respect of the balance of the purchase price $6,375 ,
now in the Bank of Montreal at Stewart, B .C., to the joint
credit of Larson and the estate of Hamilton who died befor e
the last two payments were made that this action is brought .

CALJ Ex, The defendant Montgomery is the executor of that estate .
Larson claims and the records would shew that he is entitled t o
a three-quarters share of this balance . The defendant's claim
and the learned trial judge has found that although the Blue
Jay Fraction was located and recorded in Larson's name that
he held the title of that claim when he originally got it for th e
benefit of himself and the deceased and that they were join t
owners of the claim, but dismissed the plaintiff's action by
reason of section 11 of the Evidence Act which is in effect tha t
in actions by or against executors, etc ., of a deceased person an
opposite or interested party to the action shall not obtain a
verdict on his own evidence unless corroborated by some other
material evidence .

The defendants submit that as the dispute here is not i n
respect of an interest in a mine but in the proceeds of the sal e
of a mine, section 19 does not apply and cite McNerhanie v .
Archibald (a decision in our own Courts) (1898), 6 B .C. 260,
affirmed by the Supreme Court of Canada (1899), 29 S .C.R .
564. I have carefully read that case in all the Courts and wit h
the law as settled there I have no quarrel but it seems to me
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there is a very clear distinction between the facts in that case
and in the one at Bar . In the Archibald case it was the effect
of the statutory provisions as to the lapse of a free miner' s
certificate which came up for consideration . That case was
tried before section 19 was in our statutes . There the plaintiff
and certain other parties were interested in some mineral claim s
of which a sale was made . At the time the agreement for sale
was entered into McXerhanie had a free miner's certificate an d
an interest in the property but before all the purchase-money
had been paid he allowed his free miner's certificate to lapse an d
the defendant refused to recognize him as entitled to an y
portion of the proceeds of the sale by reason of (among othe r
things) the lapse of his certificate . The point was 1\IcNerhani e
did have an interest in the claim and was a free miner in good
standing at the time of the sale and the Courts held in such a
case the lapse of his certificate afterwards did not prevent hi s
sharing in the proceeds . In the case at Bar the statute says
except under certain conditions (not present here), see section
19, supra, the free miner shall have no interest, etc . I take
that section to mean that unless you have the "writing specified"
no matter what your private arrangements may be you have n o
interest and if you have no interest in the claim at any time yo u
can have no interest in the proceeds of its sale . Section 19 was
passed in the Session of the Legislature following the decisio n
in Wells v . Petty (1897), 5 B.C. 353, commonly referred to a s
the "in on it case . " It was there held that the words "in on it "
imported an agreement to give an interest . I think section 19
was passed to avoid any difficulty in determining whether a more
or less loose expression created an interest and defined the onl y
way in which an interest could be acquired in cases such as this .
If I am correct in that conclusion the plaintiff here is entitle d
to judgment for the amount claimed and of the moneys in th e
bank with costs and it does not become necessary to decide th e
other points raised .

The counterclaim is dismissed with costs .

i1lcPIIILLn>s, J.A . : I agree in allowing the appeal .

Appeal allowed .

Solicitors for appellant : Courtney & Elliott .
Solicitors for respondents : Williams, Manson & Gonzales .
7
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NATIONAL POLE & TREATING CO . v. BLUE RIVER
POLE & TIE CO . LIMITED, DUNCAN LUMBER

CO. LIMITED AND SHAW .
June 4 .

	

i,,~i

	

Principal and agent—Contract for sale and delivery of poles

NATIONAL

	

Agreement for advances to be secured by notes and guarantee of a third

POLE &

	

company--Notes endorsed on behalf of third company by agent—Guar -
TREATING

	

antee signed on behalf of company by agent—Ostensible authority
Co.

	

Forgery—Estoppel—Holding out—Evidence—Liability of principal
v'

	

R.S .B .C. 1924, Cap . 38, Sec . 127 (31 .BLUE RIVER
POLE &
TIE Co . The defendant Shaw was managing director and vice-president of the Dun -

can Lumber Co . Limited from 1921 until the 12th of October, 1927 .

In March, 1927, he formed and controlled the Blue River Pole & Ti e

Co . Limited . On the 1st of November, 1927, the Blue River Pole & Ti e

Co . Limited entered into a contract with the plaintiff to sell an d

deliver 24,500 poles of certain sizes at certain rates and by agreemen t

as supplemental to and part thereof the plaintiff Company agreed t o

advance the Blue River Pole & Tie Co. Limited $18,000 at once and

$12,000 within 60 days represented by notes of the Blue River Pole &

Tie Co . Limited payable on demand, and it was agreed that said notes

be endorsed by the Duncan Lumber Co . Limited and payment thereof

be guaranteed by said Duncan Lumber Co . Limited. The plaintiff paid

the $18,000 to the Blue River Pole & Tie Co. Limited on the 1st o f

November, 1927, and the $12,000 on the 30th of November following .

The promissory notes were made by the Blue River Pole & Tie Co .

Limited payable to the plaintiff, the first for $18,000 on the 1st o f

November, 1927, and the second for $12,000 on the 30th of November

and were endorsed in the name of the Duncan Lumber Co . Limited by

Shaw. Shaw also signed in the name of the Duncan Lumber Co.

Limited a guarantee on the 1st of November, 1927, to the amount o f

$30,000 guaranteeing payment of the money advanced or to be advance d

to the Blue River Pole & Tie Co . Limited. The first note, and th e

guarantee were not delivered to the plaintiff Company until the 12t h

of November, 1927 . At a meeting of the directors of the Duncan

Lumber Co . Limited held on the 12th of October, 1927, Shaw was dis-

missed as managing director of the company and one W . A. Pettigrov e

was appoint ed in his place . On the 10th of November, 1927, one Nel-

son, the a n,iyer of the plaintiff Company called at the office of th e
Duncan f ur Limited when, on his asking for Shaw he was tol d

by both the ,i nographer in the office and Pettigrove that Shaw was n o

longer managing director of the Duncan Lumber Co . Limited and that

Pettigrove had been appointed in his place . In an action to recove r

the amount of the notes, it was held that there was no notice of change

in Shaw's position to the plaintiff at the times material to the issu e

herein and the plaintiff was entitled to judgment .
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Held, on appeal, reversing the decision of MORRISON, C .J.S .C ., that although

the Duncan Lumber Co . Limited held Shaw out as having authority t o

make contracts between themselves and others and to sign negotiabl e

instruments in the ordinary course of their business, there was no

holding out of Shaw as authorized to endorse notes or give a guarantee June 4 .

for the accommodation of others (i .e ., the Blue River Pole & Tie Co .

Limited) . The transaction was not one made in the course of the NATIONAL

Duncan Lumber Co .'s business, when said Company on that date passed
POLE &
TIE Co .

a resolution appointing Pettigrove to the management of the Com-

pany's affairs .

APPEAL by defendant Duncan Lumber Co . Limited from the
decision of MORRISON, C .J.S.C . of the 11th of April, 1929, in
an action to recover the amount of two promissory notes mad e
by the Blue River Pole & Tie Co . Limited payable to th e
plaintiff, and endorsed in the name of the Duncan Lumber Co .
Limited by the defendant Shaw who up to the 12th of October ,
1927, had been the managing director of the Duncan Lumber
Co. Limited. The first was for $18,000 dated the 1st of

November, 1927, and the second for $12,000 dated the 30th
statement

of November, 1927. Shaw also signed in the name of the
Duncan Lumber Co . Limited, a guarantee dated the 1st o f
November, 1927, to the amount of $30,000 guaranteeing th e
payment of money advanced or to be advanced to the defendant
the Blue River Pole & Tie Co. Limited. The other relevant
facts are set out in the judgment of the Chief Justice of Britis h
Columbia .

The appeal was argued at Vancouver on the 26th, 27th and
28th of March, 1930, before MACDONALD, C .J.B.C., MARTIN ,

GALLIIIER and MCPHILLIPS, JJ.A .

Davis, K.C. (I-Iossie, with him), for appellant : As to the
notes being endorsed by Shaw for the Duncan Lumber Co ., the
plaintiff had had notice of the abrogation of Shaw's power s
before the notes in question were delivered to them. On the Argument

10th of November Pettigrove was in charge of the Dunca n
Lumber Co . and Nelson, the manager of the plaintiff Company ,
was advised of this on the 10th of November by both Mrs .

99

COURT OF
APPEAL

193 0

Duncan Lumber Co.'s business but contrary to it .

	

Por.E &
TREATIN G

Held, further, that prior to the delivery of the first note and the guarantee

	

Co .
to the plaintiff, the plaintiff's agent in this Province had notice of the

	

v .

withdrawal on the 12th of October, 1927, of Shaw from control of the BLUE RIVER
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Gordon, the stenographer, and Pettigrove himself . Nelson is
no longer in the employ of the Pole Company and is admitte d
to have been guilty of embezzlement. We are not barred by th e
finding below : see Coghlan v . Cumberland (1898), 1 Ch . 704 ;
Campbell v . Storey (1924), 33 B.C. 354 : Not only is the
guarantee a forgery but the notes are also forgeries in that they
contain a false statement in the endorsements . Shaw says he i s
"treasurer" ; this is false and constitutes a forgery : see Crank-
shaw's Criminal Code, 5th Ed., p. 573, sec . 466 ; Merchants

Bank v. Lucas (1889), 15 A.R. 573 and on appeal (1890) ,
18 S .C.R. 704 ; Kreditbank Cassel G .M.B.H. v. Schenkers

(1927), 1 K.B. 826 at pp. 834-8 ; Ruben v. Great Fingall Con-

solidated (1906), A .C. 439. Shaw had never been appointed or
held himself out in any way as "treasurer" : see Houghton &

Co. v . Nothaadd, Lowe and Wills (1927), 1 K.B. 246 and on
appeal (1928), A .C. 1 .

Harold B . Robertson, K.C. (A. Bruce Robertson, with him) ,
for respondent : As to Shaw's authority being taken away th e
plaintiff had no actual notice of this . Constructive notice i s
not sufficient : see Lloyd v. Banks (1868), 3 Chy. App. 488 ;
Greer v. Downs Supply Co . (1927), 2 K.B. 28 ; Grand Trunk

Rway. Co. v. Griffith (1911), 45 S .C.R. 380 at p. 387 . In
any event the notice of the 10th of November does not affect
the first note of the 1st of November. From 1921 until the
12th of October, 1927, Shaw was manager and vice-presiden t
and he continued to act as such after the 12th of October, 1927 .
We submit we are within the rule in Royal British Bank v .

Turquand (1856), 6 El . & Bl . 327. See also Doctor v . People 's

Trust Co . (1913), 18 B.C. 382 at pp. 385 and 388 ; McKnigh t

Construction Co . v. Vansickler (1915), 51 S.C.R. 374 at p .
387. Constructive notice is not a positive doctrine but a
negative one : see Hack v . London Provident Building Societ y

(1883), 23 Ch . D. 103 at p. 112 ; Calori v . Andrews (1906) ,
12 B.C. 236 at p. 247 ; Jfahony v. East Holy f ord Mining Co.
(1875), Z.R. 7 ILL. 869 at p . 893 ; Pacific Coast Coal Mines ,
Limited v . Arbuthnot (1917), A.C. 607 at p . 616 ; Ernest v .
Nicholls (1857), 6 H .L. Cas. 401 at p. 419 ; Ticonderoga Pulp
& Paper Co . v. Cowans (1925), 4 D.L.R. 1 at p . 3 ; Fountains
v . Carmarthen Railway Co . (1868), L.R. 5 Eq. 316 at p . 322 ;
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In re Land Credit Company of Ireland . Ex parte Overend,

Gurney, & Co . (1869), 4 Chy. App. 460 at p . 468 . There i s
no reason for following Houghton & Co. v. Nothard, Lowe and

Wills (1927), 1 K.B. 246, as now it is not the law and not
binding on this Court : see also Ruben v. Great Fingall Con-

solidated (1906), A.C. 439 . There is no forgery by his signin g
as "treasurer ." Once the agent is clothed with authority then
he has the right to sign and his motive makes no difference : see
ILambro v. Burnand (1904), 2 K.B. 10 at pp . 23-6 ; The Bank

of Bengal v. Fagan (1849), 7 Moore, P. C . 61 at p. 74 ; Bryant,

Powis, & Bryant v. La Banque du Peuple (1893), A.C . 170 at
p. 180 ; Lloyd v. Grace, Smith & Co . (1912), A.C. 716 at pp .
737 and 740 . Shaw was held out by the principal as having
authority and there was no proper notice of any change : see
Trueman v . Loder (1840), 11 A . & E . 589 at p . 593 ; Summers

v . Solomon (1857), 26 L .J ., Q.B. 301 ; Curlewis v . Birkbeck

(1863), 3 F. & F . 894 ; Willis, Faber, and Co. (Limited) v.

Joyce (1911), 27 T.L.R. 388 ; Sayward v . Dunsmuir and

Harrison (1905), 11 B .C . 375 at pp . 388-9 ; Watson v . Powell

(1921), 2 W.W.R. 128 at p . 131. Under section 127 (3), of

the Companies Act there is liability : see Premier Industrial

Bank, Limited v . Carlton Manufacturing Company, Limited ,

and Crabtree, Limited (1909), 1 B.K. 106 ; Dey v. Pullinger

Engineering Co . (1921), 1 K.B. 77 at p. 78 . The notes and
guarantee were put forward to its by the managing director an d
vice-president of the company as genuine documents and the
company is estopped from setting up lack of authority : see
Ruben v. Great Fingall Consolidated (1904), 2 K.B . 712 and
on appeal (1906), A.C . 439 at pp. 443-4 . As to the word
"treasurer" being used after Shaw's name see Morison v .

London County and Westminster Bank, Limited (1914), 3

K.B. 356 at p. 366 . The case of Merchants Bank v. Lucas

(1889), 15 A.R. 573 does not apply as the facts are different .
Davis, in reply : The judgment in Houghton & Co. v .

Nothard, Lowe and Wills (1927), 1 K.B . 246 was upheld b y
the House of Lords : see (1928), A .C. 1 at p. 16 .

Cur. adv. vult.
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MACDONALD, C .J .B.C . : The action was brought to recover
1930

	

the amount owing on two several promissory notes, the first for
June 4. $18,000, purporting to have been signed on the 1st of Novem-

ber, 1927, the second for $12,000, signed on the 30th of
NATIONAL INPOLE

	

ovember ) 1927. These notes were made by the Blue River~L
TREATING Pole & Tie Co. Limited payable to the plaintiff and were

Co.
v .

	

endorsed in the name of the defendants by J. A . Shaw, who up
BLUE RIVER to the 12th of October, 1927, had been the managing director

POLE &
TIE Co . of the defendants . Shaw, also, signed in the name of th e

defendants a guarantee purporting to have been signed 1st
November, 1927, to the amount of $30,000, guaranteeing the
payment of money advanced or to be advanced to the Blue
River Pole & Tie Co . Limited. It was contended on the argu-
ment that Shaw had no authority at any time to endorse an y
notes as he did in this case, though it is clear on the evidence
that up to the 12th of October, 1927, he was held out as havin g
authority to manage the defendants' business in the ordinar y
course. He had no authority to pledge the Company's credi t

MACDONALD, for the accommodation of others . There was a resolution
c.3 .B .C • passed December 31st, 1921, laying down a policy directl y

opposed to that transaction.

Shaw was managing director of the defendants from 192 1
to the 12th of October, 1927, when he was removed from contro l
by a resolution passed on that date . One of the promissory
notes sued on purports to be dated the 1st of November, 1927 ,
and is endorsed by Shaw with defendants' name as security fo r
an obligation which was not that of defendants but of Shaw' s
own company, the Blue River Pole & Tie Co . Limited . It was
given for money advanced by the plaintiff to the Blue River
Pole & Tie Co . Limited which was Shaw's own company . Shaw
had no authority to endorse the note . The written guarante e
given in the same connection and covering as well the amoun t
of the second note for $12,000 was executed in my opinio n
without any actual or presumed authority. The particulars of
a number of contracts made between the plaintiffs and the
defendants were proved at the trial covering the period between
1921 and the 12th of October, 1927, as proof that the defend-
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ants had held Shaw out as having authority to sign the notes in COURT OF
APPEAL

question.
It may well be that defendants did hold Shaw out as having 193 0

authority to make contracts between themselves and others and June 4 .

sign negotiable instruments in the ordinary course of their rNATIO .AL

business in which the defendants were sellers of poles to the POLE &

plaintiff but these contracts disclose no holding out of Shaw as TR
Co

ING

authorized to endorse the notes or give the said guarantee . The

	

V.
BLUE RIVE R

signing of notes for the accommodation of others was something POLE &

that defendants had, as far as the evidence as I read it discloses, TIE Co.

never been done by Shaw as an officer of the defendants . This
transaction was not one made in the course of defendants '
business but contrary to it . I do not say that the defendants
had no power themselves to endorse for the accommodation o f
others . That question becomes negligible when it is found that
Shaw had no authority to endorse the notes herein sued on, o n
their behalf .

In the alternative the defendants argued that the plaintiff
had verbal notice of the withdrawal on the 12th of October of
Shaw from control of the defendants ' business when the defend- MACDONALD,

ants on that date passed a resolution appointing one Pettigrove a.a.R .e .

to the entire management of the Company's affairs in thi s
Province . On this there was a question raised . Did the
plaintiff at the time the said notes and guarantee were delivere d
to them have notice of this change in Shaw's position ? Th e
plaintiff's agent in this Province was one Nelson and th e
evidence shews that Nelson called at the defendants ' office in
Vancouver, which was also used by Shaw as the office of the
Blue River Pole & Tie Co. Limited of which Shaw wa s
president. The defendants had nothing to do with this Com-
pany. Nelson called on the 10th or 11th of November an d
asked for Mr. Shaw and was told that Shaw was out of town .
He then talked with Mrs . Gordon, defendants ' stenographer .
Mrs . Gordon says that she told Nelson that Pettigrove was i n
entire charge and that Shaw was looking after the Blue Rive r
Pole & Tie Co .'s business only . When introduced by Mrs .
Gordon to Pettigrove, Pettigrove says that he told Nelson tha t
he was in charge of the Company 's business and that the Blu e
River Pole & Tie Co . Limited were entirely divorced from
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defendants . Nelson then made no reference to the notes. The
date the 10th or 11th of November, 1927, is of importance
because it was contended and I think proved that the note s
were not delivered to the plaintiff until after that date . Exhibit
2S is a letter dated the 12th of November, 1927, written by
Shaw to the plaintiff in which he said that he enclosed therewith
the $18,000 note and signed contract of guarantee . This would
reach the plaintiff sometime later than that date . Therefore, if
the evidence of Mrs . Gordon and Pettigrove be accepte d
plaintiff did not receive the notes until after it had been notifie d
that Shaw's authority had ceased . Shaw admits in his evidenc e
that he had forged the defendants' signature to the instrument
of guarantee . Nelson was the only witness for the plaintiff an d
I am not disposed to rely upon his evidence. He admits that
he had been guilty of fraud upon his Company (the plaintiff )
in a prior transaction not connected with this one . The guar-
antee is also peculiar. It recites falsely that it was given in
pursuance of a resolution of the defendant Company passed o n
the 15th of November, 1927, more than two weeks after th e
date of the guarantee and of the endorsement of the $18,00 0
note.

Considering the nature of the transaction and the friendship
existing between Nelson and. Shaw I prefer to accept the
evidence of llrs . Gordon and Pettigrove in preference to tha t
of Nelson . The dishonest transaction of Nelson above referre d
to concerned the purchase of $2,000 worth of shares in a . com-
pany. Nelson not having the money to pay for the shares used
the money of his company without the plaintiff's knowledge and
induced Shaw to let him charge it to the defendants so as to
conceal the transaction . These are the two men who engineere d
the transaction now in question. It is not contended that there
was any holding out of Shaw as having authority after the 12t h
of October and it is quite clear that he had no actual authorit y
either before or after that date . I think therefore that th e
appeal should be allowed. and the action dismissed.

1IAIITIN, J .A . : I asree with Inv brother GAhi,ii R .

GALLIHER ,
J .A .

	

GALLIHER, J.A . : The contracts put in Exhibits



NLIII.] BRITISH COLUMBIA REPORTS .

	

105

16, and 17 were all contracts between the National Pole & COURT OF
APPEAL

Treating Co . and the Duncan Lumber Co. Limited as principal s
and as such were carried out by the respective parties . Shaw

	

193 0

signed for the Lumber Company mostly as vice-president, but June 4 .

sometimes as general manager. As I say these transactions NATFOxAL

were all in the nature of purchase and sale between the respec- POLE &
TREATLNG

five parties and moneys were advanced from time to time by the

	

Co .

Pole Company to the Lumber Company as provided in the

	

v
BLUE RIVER

contract . There is no dispute arising out of these contracts, PoLE &

but they are introduced here as I understand it as shewing the TIE Co .
course of dealings between the parties and the recognition o f
Shaw's authority throughout. Prior to the transaction in
question herein a new company had been organized known a s
the Blue River Pole & Tie Co . Limited. This was practically ,
if not wholly, the creature of Shaw--at all events neither the
Duncan Lumber Co . Limited nor George M. Duncan personally
had any interest therein. Exhibit 19, the one in question, was
a contract along the same lines as those formerly referred t o
with the following exceptions which to my mind determines th e
question in favour of the appellant : 1. The contract was GALLIHER,

between the Blue River Company and the National Pole &
Treating Co. as principals . 2. The Duncan Lumber Co .
Limited had no interest therein. 3. The cheques given by th e
National Pole & Treating Co . and the moneys advanced unde r
the contract were given and advanced direct to the Blue River
Pole & Tie Co. Limited. 4. The contract stipulated for an
endorsement of the notes given by the Blue River Pole & Ti e

Co. Limited by the Duncan Lumber Co . Limited, and a
guarantee by them for payment . 5 . Shaw presented the notes
apparently so endorsed and a guarantee apparently so exe-
cuted to the National Pole & Treating Co . and two sums
$18,000 and $12,000, were advanced by the said last-men-
tioned Company to the Blue River Pole & Tie Co. Limited .
6 . It is admitted that Shaw forged the signature of George M .
Duncan to the guarantee and the evidence is that Duncan had
no knowledge of this transaction until after the notes had been
protested . Nor had he any knowledge that the Blue River Pol e
& Tie Co. Limited existed until a few days prior to October
10th, 1927, and on that date on looking through the accounts of
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POLE & to do so . Notwithstanding this Shaw entered into the contract
TIE Co . in question on November 1st, 1927, and later on purported to

bind the Duncan Lumber Co . Limited as endorsers on the note s
and under the guarantee . Now while it might not be open t o
question that in all the former transactions in which the Dunca n
Lumber Co . Limited were principals and sellers Shaw ha d
authority to act for them we come to an entirely different con-
dition of affairs when the contract in question was entered into .
It was not an agreement for purchase and sale between the sam e
two companies but between the National Pole & Treating Co .
and the Blue River Pole & Tie Co . Limited, a different entity

GALLIHER, entirely, and as affecting the Duncan Lumber Co . Limited an
J .A.

entirely different liability. Up to that time there was in my
view nothing to indicate or lead the National Pole & Treatin g
Co. to believe that Shaw while he had power to act for th e
Duncan Lumber Co. Limited in respect of contracts entered
into by them of the nature of the former contracts had any
power to guarantee the contracts of strangers, something ver y
different from the entering into and carrying out their ow n
contracts considering the nature of such contracts . I think
they were put upon enquiry and if Nelson, the manager of th e
National Pole & Treating Co., instead of satisfying himself a s
to Shaw's authority, chose to accept his word for it, then I think
the Duncan Lumber Co . Limited should not be held liable .

Mr . Davis in cross-examination of Nelson elicited evidenc e
of a transaction in which he and Shaw were engaged which doe s
not incline me to attach undue importance to his testimony, an d
although perhaps I would not be justified in saying so it leaves
an impression in my mind that he might not be unaware of th e
nature of things when the contract of November 1st, 1927, wa s
entered into, but be that as it may I find no difficulty in comin g

COURT OF the Duncan Lumber Co. Limited he ascertained that moneys o fAPPEAL
his company were being advanced or utilized for the benefit o f

1930 the Blue River Pole & Tie Co . Limited as a result of which on
June 4 . October 12th, 1927, a meeting of the Duncan Lumber Co .

NATIONAL
Limited was held and by resolution adopted and approved b y

POLE & Shaw it was resolved that the authority of Shaw to sign notes ,
TREATINGINO cheques, or obligations of the Company be cancelled and W1. A .

v

	

Pettigrove was elected a director and secretary with authorit y
BLUE RIVER
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to the conclusion that he was made aware of Shaw's status

either on the 10th or 11th of November, 1927, at a time prio r
to the receipt of the contract, the notes, and guarantee back

	

193 0

from Shaw, established I think by the evidence .

	

June 4.

If Nelson had taken the trouble to search the records he
could easily have found who and what the Blue River Pole &
Tie Co. Limited were and known that he was dealing with a
concern in which the Duncan Lumber Co. Limited had no
interest and it should at once have suggested itself being a n
entirely different transaction to all previous transactions an d
a different liability to be assumed by the Duncan Lumber Co .
Limited.

For these reasons, I think the plaintiff's action fails and the GALLIHER ,

appeal should be allowed.

	

J .A .

Mr. Davis raised other points which it does not become
necessary for me to consider in the view I take of this matter .

McPuILLIPS, LA . : I agree in allowing the appeal .

Appeal allowed .

Solicitors for appellant : E. P. Davis & Co .
Solicitors for respondent : Robertson, Douglas & Symes .
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PATCHING v . HOWARTH AND HOWARTH .

	

1930

	

Libel—Pleading '—Proof of publicationPlea of justification—Effect of.
Feb . 6 .

In an action for libel after the plaintiff's evidence was in the Court
COURT OF

	

expressed the view that publication had not been proved but defend-
APPEAL

	

ants' counsel decided to proceed with the defence . It was held that

June 4.

	

although publication was not proved the plaintiff is entitled to judg -

ment as by pleading justification (and not pleading in the alternative )

PATCHING

	

publication is thereby in fact admitted (following Brenn idge v . Latimer

	

v .

	

(1864), 12 W.R . 878 .
HOWARTH Held, on appeal ( per MACDONALD, C .J .B .C .), that as the defendant unneces -

sarily proceeded with her defence of justification she must be assume d

to have admitted that she had something to meet . Her course, there -

fore, must be taken [s a virtual admission of publication .

Per MARTIN and GALLIL LR, JJ .A . : That although the principles laid dow n

in Brenridge v. Lain,r do not apply in this ease, there was sufficient

evidence to prove publication and the appeal should be dismissed .

APPEAL by defendants from the decision of 1Ie~DoxAr.D, J.

in an action for libel tried by him at Vancouver on the 27th of
January, 1930 . The plaintiff and her husband occupied room s
in the defendant's house from April, 1928, until the followin g
November when, becoming in arrears for rent, they were turned

statements out of their rooms. The husband left substantially everythin g
he had in the rooms and after they were gone the defendan t
found two letters in a seaman's bag that the husband had lef t
there . The letters were written by one McNeil to the husban d
in which he accused his wife (the plaintiff) of immoral conduct .
The plaintiff alleges that defendant read these letters, and com-
municated the contents thereof to other persons .

Jeremy, for plaintiff .
Lawrence, for defendants .

6th February, 1930 .

CDO`ALD, J . : Action for libel. Evidence was called by
the plaintiff with a view to proving publication of the libel .

McDO ALDJ . Publication was not proven but the plaintiff contends that never -
theless on the pleadings she is entitled to judgment for the reason
that though the defendant denies publication, yet by pleading
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justification (and not pleading in the alternative) publication is McDONALD,J .

thereby in fact admitted .

	

193 0

In paragraph 5 of the statement of claim the plaintiff alleges Feb. 6 .

publication to one Ella B . Blakney .

are defamatory.

	

June 4.

Paragraph 12 of the statement of defence is as follows :

	

PATCHING

"The defendants deny that the words complained of in paragraph 6 of

	

v.

the statement of claim herein refer to the plaintiff or have the innuendo
HOWART H

specified, and say that if the said words do refer to the plaintiff that the

innuendo is true in substance and in fact . "

Plaintiff demanded particulars of paragraph 12 of the state-
ment of defence, and in reply the defendant says :

"In answer to the demand for particulars the defendants allege that th e

plaintiff informed the defendant, Polly Howarth, that she (the plaintiff )

had been guilty of misconduct and had committed adultery with one, Jame s

McNeil, in or about the month of September, 1927, in the Austin Hotel, i n

the City of Vancouver, in the Province of British Columbia, and that a t

the time of such misconduct she had received from the said James McNei l

various sums of money and gifts ."
,1ICDON ALD, T.

Upon the authorities cited it appears that the plaintiff's con-
tention is correct . See Bremridge v. Latimer (1864), 12 V .R .
878, per Byles, J ., at p . 879 .

I assess the damages at $250 from which amount there will
be deducted $25 in respect of the counterclaim for rent . As the
costs of the counterclaim are negligible the plaintiff will hav e
her costs of the action on the appropriate scale .

The defendant's application now made to amend the defenc e
is, I think, made too late, in view of the fact that had an amend-
ment been made at the proper time, the trial would doubtles s
have taken a different course .

From this decision the defendant appealed .
The appeal was argued at Vancouver on the 14th and 15th of

April, 1930, before MACDONALD, C .J.B.C., MARTIN, GALLIIIER ,
McPIIILLIPS and MACDONALD, JJ .A .

Lawrence, for appellants : On the trial it was held that a
plea of justification is an admission of publication following Argument

Bremridge v. Latimer (1864), 12 W.R. 878. A plea of justi-
fication must not he treated as a part of the issue of publication :

In

	

6 the plaintiff sets out the words alleged to have COURT O Fparagraph

	

p

	

APPEAL

been contained in the libelous letter complained of which words
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MCDONALD,S . see Halsbury's Laws of England, Vol. 18, p . 669, secs. 1238-9 ;
1930

	

Restell v . Steward (1875), W.N. 231 at p . 232 ; Nagy v. Webb

Feb . 6 . (1930), 1 W.W.R. 357 at pp . 360-3 . We say in effect this is an
alternative plea : see Berdan v . Greenwood (1878), 3 Ex . D .

COURT O F
APPEAL 251 at p. 255 ;; Belt v. Lawes (1882), 51 L.J., Q .B. 359 ;

Penrhyn v. The "Licensed Victuallers ' Mirror" (1890), 7
June 4 . T.L.R. 1 ; Daly v. The Irish Transport, G General Workers'

PATCHING Union (1926), I.R. 118 .

HOWARTH

	

Jeremy, for respondent : On the question of publication see
Emmens v . Pottle & Son (1885), 34 W.R. 116 ; John Lamb's
Case (1610), 5 Co. Rep. 108. The pleadings should be in

Argument proper terms .
Lawrence, in reply, referred to Rainy v. Bravo (1872), L.R .

4 P.C. 287 at p . 295 and Pullman v . Hill ci Co . (1891), 1 Q.B .
524 at p . 527 .

Cur. adv. volt .

4th June, 1930 .

11ACDO'AZn, C .J.B.C. : This is an action of libel brought by
the plaintiff against the defendants under these circumstances .
The plaintiff and her husband occupied an apartment in th e
defendant's house and becoming in arrears for rent were turne d
out of the apartment . The plaintiff's husband left much of hi s
belongings behind him including two letters written by on e
McNeill to him accusing his wife (the plaintiff) of immorality .
It is claimed by the plaintiff that the defendant read these let-

MACDONALD, ters and communicated the contents to other persons . The trial
C .as.a judge found that publication was not proved by the evidence

offered, but must be taken to have been admitted in the plead -
ings, the defendant having pleaded justification of the innuendo .
The learned judge came to his conclusion upon the authority of
Bremridge v. Latimer (1864), 12 W .R. 878. That case is no t
directly in point. The application there was to strike out para -
graphs in the pleadings as embarrassing but it was remarked by
one of the judges that a plea of justification is a plea of confes -
sion and avoidance . Without questioning this I prefer to put
my judgment on a different ground. At the close of the plaint -
iff's case, the defendant 's counsel elected to proceed with hi s
defence of justification or mitigation . Now unless the plaintiff
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had made out a case of publication any defence would be mcDoBALD= s.

unnecessary unless publication were admitted . Now it has been 193 0

held by this Court that where a defendant enters upon his
Feb . 6 .

defence though the plaintiff has failed to make out a prima faci e

case by reason of failure to prove some essential issue, if the CO

PEao

p

defendant makes out that issue it inures to the benefit of the

	

—
plaintiff and supports the action. I think therefore that the June 4 .

defendant's course must be taken as a virtual admission of pub- PATCHING

lication. That the defendant in entering upon her defence of
HOWART H

justification or mitigation must be assumed to have admitte d
that she had something to meet . The course of the trial shews, MACDONALD,

I think, that publication must be inferred to have been conceded " .me -

and therefore the judgment of the trial judge must be affirmed .

MARTIN, J.A . : This is an appeal by defendants from a judg-
ment pronounced against them by Mr. Justice D. A . MCDONALD

for $250 damages for the publication of a libel against th e
plaintiff. The libel was contained in two certain letters whic h
it is alleged the defendant Polly Howarth exhibited and ten-
dered to two persons (who declined to receive or read them) t o
prove grossly libellous statements she made against the plaintiff
and which she said were contained in said letters and the rea l
"sting" of which (to use the time-honoured and apt expression,
e .g ., in Sutherland v . Stopes (1925), A.C . 47, 56, 60, 79) she,
in effect, recited therefrom in proof of her accusation, whic h
was, in brief, that the plaintiff had improper relations with

MARTIN ,

men and was a woman of immoral character and "not a fit

	

J .A .
woman for [the said two persons] to be helping at all . "

Though the evidence is not wholly as precise as one woul d
wish yet there is enough to bring the matter within the principl e
of the decisions in Lamb 's Case (1610), 5 Co. Rep. 108 ;
Maloney v . Bartley (1812), 3 Camp. 210, 213 ; Spall v . Massey

(1819), 2 Stark . 559 ; Forrester v . Tyrrell (1893), 9 T.L.R.
257 ; and Hind v. Wood (1894), 38 Sol . Jo. 234 ; and there i s
to my mind no doubt that Polly Howarth not merely "repeate d
any part of the libel" from the letters, which Lamb's Case holds
to be sufficient publication, but that part of it which was th e
most substantial and the "real sting" of the charge contained
therein .
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MCDONALD, J. On this important branch of the case (which though small i n
1930

	

amount is large in principle) I am unable, with respect, to adop t

Feb . s. the view of the learned trial judge that publication was not
proved ; only a few, at best, of the authorities just cited wer e

copRETAOF drawn to his attention, or to ours .

June 4. defendants denied publication yet because they set up a plea o f
PATCHING justification, not pleaded in the alternative, the effect of tha t

HOWARTH
alone was to admit publication, and the solitary observation o f
Byles, J . in Bremridge v. Latimer (1864), 12 W.R. 878 was
relied upon to support that view. But, with respect, that case i s
entirely distinct from this one and the present point was no t
raised nor dealt with by that Court, nor could have been, rele-
vantly, and the said observations of Byles, J., when read with
the context, while there unobjectionable do not apply here, no r
touch this point, and it is obvious that he did not have it in
mind, because so sound a judge must have known that eve n
where the general issue ( "not guilty, " which includes a denial
of publication, Sullen & Leake 's Precedents of Pleadings, 3r d

'yEARTIN, Ed., 722) is pleaded a special plea of justification could alway s
J .A .

have been set up before alternative pleas were permitted, lon g
before the Common Law Procedure Act even, of which Spall v .

Massey, supra, is an example, so far back as 1819, and c f. also
Smith v . Richardson (1737), Willes 20, 25 (a) ; Underwood v .

Parks (1743), 2 Str . 1200 ; and Manning v. Clement (1831) ,
7 Bing. 362, wherein the Court said, p . 367 :

"No rule can be more firmly established than that the defendant cannot
give in evidence the truth of the imputation contained in the libel, withou t
pleading such truth as a justification . Since the case of Underwood v .
Parks [ (1743) f , 2 Str . 1200 there has never existed a doubt on this point . "

And see also Wootton v . Sievier (1913), 3 K.B. 499 at 504 ;
the pleadings in Daly v. The Irish Transport cf. General Workers'
Union (1926), I .R. 118, 123 ; and Gatley on Libel and Slander ,
2nd Ed., 544, 548-9, 761 .

It is moreover to be noted that the letters in question wer e
destroyed by plaintiff's husband before action, in which case
proof of "the material words of the libel" is sufficient—Rainy

v . Bravo (1872), L .R. 4 P.C. 287, 295, and even though ther e
might have been distinct libels in different passages in the sam e
letter yet "when a passage contains in itself a complete charge

The learned judge was, however, of opinion that though the
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and is not modified by other passages in the same letter it is MCDONALD,J .

not necessary to set out the whole" : ib . 297 ;

	

and cf. also Orp- 193 0

wood v. Barkes (1827), 4 Bing. 261 ;

	

and Flow& v. Pedley June 4 .

(1796), 2 Esp. 491 .

Saunders v . Seyd (1896), 12 T .L.R. 546, styled "a curiosity in June 4.

its way, " viz ., that the plea of justification sets up "that the PATCHING

innuendo is true in substance and in fact" instead of alleging in HOWARTH

the usual and proper way, as conveniently set out in Bullen &
Leake 's Precedents of Pleadings, 8th Ed ., 886, and Gatley on
Libel and Slander, 2nd Ed ., 548-9, 595, that "the words com-
plained of are true in substance and in fact," and the effect o f
this "experiment," as Lindley, L .J., calls it, supra, is that the
parties proceeded to try a novel issue created by themselves an d
as contained in the innuendo, instead of in the words, afte r
reciting the libel, thus : "meaning that the said plaintiff is a
woman of highly immoral character" ; and after demand th e
defendants furnished particulars of the facts upon which the y

The real difficulty in this case is occasioned by the fact that APPEA L

there is to be found in the pleadings what Lindley, L .J. in

relied to support their justification of that innuendo . The MAR TIN,

result of these pleadings and particulars was that the issue t o
be tried became	 Did the defendants publish of the plaintiff
that she was "a woman of highly immoral character" ? and to
that sole issue both parties pinned themselves down—Gatley o n
Libel and slander, 2nd Ed ., 525 ; Williams v . Stott (1833), 1
Cr. & M. 675 at p . 687 ; Ruel v. Tatnell (1880), 43 L.T . 507 ;
Yorkshire Provident Life Assurance Company v . Gilbert &

Rivington (1895), 2 Q.B. 148 ; and Arnold & Butler v . Bot -

toinley (1908), 2 K.B. 151 ; and evidence was given by both
parties thereupon with the result that the learned judge, after
saying that he did not believe the defendant Polly Howarth,
gave judgment as aforesaid in favour of the plaintiff.

I have not failed to note that at the trial, just before going
into evidence, the defendant's counsel informed the Court tha t
his said plea of justification, as it was in substance, though
inartistically framed, was merely "intended as mitigation o f
damages . . . if your Lordship finds there has been actual
publication of the letter," but clearly a plea of justification
cannot be transformed into or reduced to mere mitigation with-

S
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men"AID,J . out amendment or consent—vide Jones v. Stevens (1822), 1 1

	

1930

	

Price 235, 275 ; Dobbs v. Tinting (1929), 2 K.B. 1, 17, 43 ,

	

Feb . 6 .

	

50 ; 1lacGrath v. Black (1926), 95 L.J., K.B. 951, 954 ; Watt

v. Watt (1905), A.C. 115, 118 ; Bullen & Leake 's Precedents
~° rya°F of Pleadings, 8th Ed., 893 ; Gatley on Libel and Slander, 2n d

Ed., 746 et seq .

	

June 4.

	

Under such exceptional circumstances, however the whol e
PATCHING matter might otherwise be regarded, it is clear that all parties

HOWARTH
are bound by the course of the trial and cannot now be heard to
say that a mistake was made in not trying the real issue instea d
of the fictitious one they deliberately created by departing from
long-established rules of pleading, and precedents, with the
resulting confusion and expense that such departures almost
inevitably create—vide Jones v. Stevens, supra, 235, 277-8 ,
283 ; Scott v . Ferule (1904), 11 B.C. 91 ; Oxley v. Wilks

(1898), 67 L .J., Q.B. 678, 680-1 ; Victoria Corporation v.

Patterson (1899), A.C. 615, 619 ; hlewson v . Cleeve (1904), 2
I.R. 536 ; Hall v . Geiger (1930), 42 B.C. 335 ; (1930), 2
W.W.R. 790 ; and Sutherland v . Slopes, supra, wherein the

MARTIN, im portance in libel actions of havin g regard to the conduct o f

	

J .A .

	

importance

	

b
the action was stressed Lord Shaw saying, p . 75 in relation to
the modern "`rolled up " plea, so called, of limited justificatio n
(pp. 62, 74-77) that "it becomes imperative and crucial to con-
sider the course of the trial," and to the same effect also on p .
78, and the same consideration applies, a fortiori, to the case of
complete justification raised by this plea, though wrongly herei n
directed to the innuendo instead of to the words the truth of
which must be substantiated	 pp. 50, 55, 62, 79. Lord Wren-
bury at p. 87 said :

"The pleadings ought to be in such form as to raise all those questions

or all such of them as the parties desire to put in issue. "

That is exactly what was done here, and after judgment ha s
been pronounced upon the issues thus raised as "desired" it
would be improper, as Lord Shaw says at p . 84, to disturb a
verdict thereupon unless "there has been a gross miscarriage of
justice," of which there is no suggestion here, and Lord Carso n
said, p. 98 :

"3Ip Lords, I do not think that this House or any appellate tribunal can

be too careful in ascertaining by an examination of the proceedings wha t

was the course of the trial, what was the real issue fought out by the
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178, 182, 731 . Applying

	

~ the foregoing authorities to this case MARTIN ,
J .A .

as a whole there is in my opinion no good ground for disturbing
the verdict, and also that the learned judge rightly refused ,
under the circumstances, to grant an amendment, applied for
belatedly after judgment was reserved, because if it "had bee n
made at the proper time the trial would doubtless have taken a
different course." I shall conclude by citing the apt openin g
remarks of Lord Justice Scrutton in ZlacGrath v. Black, supra,

at p. 953, viz . :
"This case should be taken as a warning against imaginative innuendos

in actions for libel where no innuendo is required . "

It follows that the appeal should be dismissed.

GALLIHER, J .A. : I have had the advantage of reading the
GALLIHER,

very illuminating judgment of my brother MARTIN with whom

	

J .A.

I am in entire accord and desire to add nothing thereto .

McPIILLIps, J.A . : I would dismiss the appeal.

MACDONALD, J .A . : I agree with my brother MARTIN .

Appeal dismissed.

Solicitor for appellants : J. L. Lawrence .
Solicitor for respondent : J. E. Jeremy.

assent of the parties on both sides? More especially is that necessary in a ICDONALD,J .

case where a defendant has frankly and fully taken upon himself the onus

	

—`

of all that is involved in such a plea as that of justification in a libel

	

193 0

action, and any appellate tribunal ought to be slow in ordering a new trial

	

Feb. 6 .
under such circumstances unless there has been some substantial misdirec-

tion or other flaw in the conduct of the trial which you can at least say COURT of
may reasonably have caused a miscarriage of justice ."

	

APPEAL

As to the manner and extent of justification Lord Shaw said, June 4 .
p. 81 :

"I venture to think that the case of Clarke v . Taylor [ (1836)1, 2 Bing . PATCHIN G

N .C . 666, 668, is of the very highest authority for shewing that in libel

		

v '
HOWART H

cases a view meticulously taken, as I have mentioned, of the words of a

libel is not sought for, but the opinion of the jury is accepted as conclusiv e

and final on justification if it applies truly to the substantial matter ,

criminal, nefarious, or contemptible, which the libel as a whole did affirm . "

And see cases cited in Gatley on Libel and Slander, 2nd Ed .,

MCPHILLIPS ,
J .A .

MACDONALD ,
J .A .
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HALL v. GEIGER.

1930
Malicious prosecution—Want of reasonable and probable cause—Evidenc e

of--Onus of proof—Malice.
June 4 .

HALL

V.
GEIGE R

Statement

Argument

In an action for malicious prosecution the law in this Province does not ,

at most, go further than to allow the action of the committing magis-

trate to be considered as one element in the decision by the trial judge

on the question of the existence of reasonable and probable cause .

APPEAL by plaintiff from the decision of MACDONALD, J . Of
the 13th of December, 1929, in an action for damages fo r
malicious prosecution . The defendant Geiger is the manager
of Vitomen Cereals Limited . The plaintiff had been employed
as secretary of said company and during his employment h e
had been engaged in Calgary in selling stock . He had certain
books with him in which he kept a record as to the variou s
transactions of sales of stock by himself or through salesmen
employed by him. He resigned from the company and thes e
books being in the company's offices at the time, he went there ,
and in the presence of a girl attendant, took them away tellin g
her the books were his. Geiger then laid a charge against Hal l
for stealing the books . He was committed for trial by th e
magistrate and let out on bail pending the trial . On the trial
before RTTGGLES, Co . J. the accused was discharged . The action
for malicious prosecution was dismissed .

The appeal was argued at Vancouver on the 8th and 9th o f
April, 1930, before MARTIN, GALLIIIER, MCPHILLIPS and
IIACDONALD, M. A.

Edith L. Paterson, for appellant : The letters shew that Geiger
knew Hall had a colour of right to the books . He must have an
honest belief in the guilt of the accused : see Hicks v. Faulkner
(1878), 8 Q.B.D. 167 at p . 171. The plaintiff only require s
slight evidence of absence of reasonable and probable cause : see
Cotton v . James (1830), 1 B. & Ad . 128 at p . 135 ; Taylor v .

Willans (1831), 2 B. & Ad. 845 at p. 857. Then the onus
shifts : see Abrath v. North Eastern Railway Co . (1883) 1 1

Q.B.D. 440 at pp. 452 and 456. As to the effect of committal
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by the magistrate see Wilds v. The Bank of Toronto (1913), 4 3
Que. S.C. 330 ; Johnson v . Emerson (1871), L .R. 6 Ex. 329
at p. 341 ; Quartz Hill Gold Mining Company v . Eyre (1883) ,
11 Q.B.D. 674 at pp. 683-4 ; 1 Sm. LC., 13th Ed ., 291. He
must honestly believe in the truth of the charge, if not it i s
proof of want of reasonable and probable cause : see Broad v .

Ham (1839), 5 Bing. (N.c.) 722 at . pp . 724-7 ; Bradshaw v .

Waterlow & Sons, Lim . (1915), 85 L.J., K.B. 318 at p . 322 .
On the question of delay see Williams v . Banks (1859), 1 F. &
F. 557 ; Shrosbery v . Osmaston (1877), 37 L .T. 792 at p . 793 ;
Cox v. English, Scottish, and Australian Bank (1905), A.C.
168 at p . 175 . If he has satisfied the onus that there was wan t
of reasonable and probable cause then malice may be inferred :
see Manning v . Nickerson (1927), 38 B.C. 535 at p. 543 ;
Brown v. Hawkes (1891), 61 L.J., Q.B. 151 at p . 153 .

Coulter, for respondent : The only evidence is some letter s
from plaintiff' s solicitors and answers thereto. We rely on th e
judgment of the trial judge . His finding that there was reason-
able and probable cause cannot be questioned : see Coxe v.

Wirrall (1607), Cro. Jae. 193 ; 79 E.R. 169 ; Richard v .

Goulet (1914), 23 Can. C .C . 327 at p. 332 ; Smith v . Mac-

donald (1799), 3 Esp . 7 ; Willans v. Taylor (1829), 3 M. & P.
350. As to a reasonable state of mind see Johnstone v . Sutton,

in Error (1786), 1 Term Rep. 510 at p. 545 ; Brown v.

Hawkes (1891), 2 Q.B . 718 at p. 723 ; Abrath v . North

Eastern Railway Co . (1886), 11 App . Cos. 247 at p . 252 ; Rex

v. Bell (1929), 42 B.C. 136 ; Cox v. English, Scottish, and

Australian Bank (1905), 74 L .J., P.C. 62 at p. 63. On the
question of a new trial see Mitchell v . Jenkins (1833), 5 B . &
Ad. 588 .

Paterson, in reply : The letters merely give the defendan t
notice : see Perry v . Woodward's Ltd . (1929), 41 B .C. 404 .

Cur. advs. volt.

4th June, 1930 .

MARTIN, J .A. : It is, first, submitted that the finding of the
learned judge below that the defendant had reasonable an d
probable cause for laying a charge of theft against the plaintiff

117
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a .A .
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(upon which he was later acquitted after being committed fo r
trial after preliminary hearing) is contrary to the judicial
inference that should in this Province be drawn from the facts
before him, and, in particular, that he erroneously allowe d
himself, as his oral reasons shew, to be misguided by the decision
of the Court of Review of Quebec at Montreal, in Wilds v .
Bank of Toronto (1913), 43 Que. S .C . 331, wherein the Cour t
said per Archibald, J . at p . 333 :

"I am of opinion that the fact of the commitment for trial of the plaintiff

in a criminal prosecution was prima facie proof of reasonable and probable

cause for such prosecution . "

Now while that may be the law in Quebec, it is not the law i n
this Province which does not, at most, go further than to allow
the action of the committing magistrate to be considered as on e
element in the decision by the trial judge of the question of th e
existence of reasonable and probable cause on all the facts of th e
particular case before him.

But even though the learned judge below may have bee n
unduly influenced to an unknown extent, by the said Quebe c
decision nevertheless there are some expressions in his said ora l
decisions which, though uncertain and inexact, yet go to she w
that he really only intended to cite said decision as "lendin g
support" to his finding, and not surrender to it, and it is our
duty to review all the circumstances that were before him to
see if his conclusion may be supported, and after having don e
so there is, in my opinion, sufficient at large to support tha t
finding, which would only reluctantly be disturbed . It follows
that the appeal should be dismissed on this ground alone
without having to consider the remaining ones .

GALLIIIER, J .A . : Early in the argument I formed th e
opinion that the appellant could not succeed and after du e
consideration I think the learned judge below came to the right
conclusion .

MCPJIILLIPs, J .A . : The learned trial judge, Mr. Justice
W. A. MACDO ALD, in my opinion, arrived at a proper conclu-
sion in this case . The question of whether there was evidence
of reasonable and probable cause was a question for the learne d
trial judge alone . Upon the facts the learned trial judge was
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amply justified in finding as he did, i .e ., that there was evidence
of reasonable and probable cause—his reasons for judgmen t
very ably demonstrate this . I do not find it necessary to sa y
more .

In my opinion the appeal should be dismissed .

MACDONALD, J.A. agreed in dismissing the appeal.

Appeal dismissed.

Solicitors for appellant : Hamilton Read dl Paterson .

Solicitor for respondent : H. S. Coulter.

GRIFFITHS v. FORDYCE MOTORS LIMITED .

Sale of goods—Conditional sale agreement—Illegal see:ure by vendor--
Damages—Measure o f—R .8 .B .C. 1924, Cap . 44, Sec. 10.

take the car out of the Province . About seven months later, wishing

to go to Aurora in the Province of Ontario, he obtained leave from th e

vendor to take the ear to Ontario and then proceeded on his trip . Al l

payments on the car had been made but on arrival at Aurora his ea r

was seized by a bailiff and sent back to Vancouver where, after bein g

reconditioned, it was sold by the defendant. At the time of seizur e

the plaintiff had paid $685 on the purchase price . In an action for

damages for illegal seizure and conversion of the ear the plaintiff

recovered $1,000 .

Held, on appeal, affirming the decision of RUGGLES, Co . J . (MACDONALD ,

C .J .B.C . would reduce the exemplary damages), that there was suffi-

cient evidence to support the award in the unusual circumstances of

the case .

APPEAL by defendant from the decision of RU GGLES, Co. J .
of the 27th of January, 1930, in an action for damages for
illegal seizure and conversion of the plaintiff's car . The plain-
tiff purchased a car from the defendant under a conditiona l
sale agreement . After using the car for some months during

COURT OF
APPEAL

193 0

June 4 .

HALL
V.

GEIGER

COURT OF
APPEAL

193 0

June 4 .

Statemen t

The plaintiff purchased a motor-car from the defendant Company under a '

conditional sale agreement, one of the terms being that he was not to
GRIFFITxs

v .
FORDYC E
MOTORS

LTD .
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COURT OF which time the payments were regularly made under sai d
APPEAL

agreement, the plaintiff contemplated taking a trip to Aurora ,
1930

	

Ontario. The contract provided that the car could not be taken
June 4 . out of the Province, but he obtained leave to do so from th e

GRIEETTfie
defendant . On his arrival in Aurora, Ontario, the car wa s

v.

	

seized by a bailiff and shipped back to the defendant in Vancou -
FORDYC E
MOTORS ver, where it was sold for $1,000. The plaintiff recovere di~Z

LTD .

	

judgment for $1,000 .
The appeal was argued at Vancouver on the 28th and 31s t

Statement of March, 1930, before MACDON LD, C.J.B.C. . MARTIN, GAL-

LIIIER and MCPIIILLIus, M.A.

Reid, K.C., for appellant : We concede the car was im-
properly seized but the damages are excessive . He gave
vindictive damages in an action for breach of contract . We
were allowing the plaintiff to use the car until paid for so it i s
not conversion . There are no circumstances here for allowin g
vindictive damages . The purchase price was $1,295, and th e
plaintiff paid $685. He had the use of the car for severa l
months and a trip to Ontario : see Lambert v . Slack (1926), 1
W.W.R. 614 and (1926), 2 W.W.R. 882 ; Harman v. Gray-

Campbell Ltd . (1925), 19 Sask. L.R. 526. The damages
should be reduced to $390 : see Pollock on Torts, 13th Ed . ,
583 ; Guildford v . Anglo-French Steamship Company (1883) ,
9 S.C.R. 303 ; C.C . Motor Sales Ltd. v. Chan (1926), S .C.R .
485 ; Campbell v. l"orthern Crown Bank (1914), 7 W.W.R .
321 ; ! /en ,y v. Ulull (1860), 5 H. & N. 288 ; Bennett v .

Kent Piano Co . (1921), 29 B.C. 465 .
J. A. Maclnnes, for respondent : This is an action for

trespass to goods, detention and conversion, and we are entitle d
to exemplary damages : see Underhill on Torts, 10th Ed ., 281.
These three elements are present : see Salmond on Torts, 7th
Ed., pp . 229-30. Because this is a breach of contract it does no t
prevent its being a tortious act : see Bridgman v . Robinson

(1904), 7 O .L.R. 591 ; Halsbury's Laws of England, Vol . 10,
p . 306, sec . 566, and p . 325, sec. 598 . When you have trespass ,
exemplary damages may be awarded : see Bracegirdle v . Orford
(1813), 2 M . & S . 77 ; Jiodgkinson v. _lfartyn (1928), 40 B .C .
434 ; Merest v. Harvey (1814), 5 Taunt . 442 ; Clough v. Th e

Argument
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London and North Western Railway (1871), 41 L.J ., Ex. 17.
Reid, replied .

193 0

	

Cur. adv. volt.

	

June 4.

	

4th June, 1930.

	

v
.
.

GRZFF

1IACD0NAS.n, C.J.B.C. : The plaintiff purchased a motor-car FORDYCE

from the defendant on the instalment plan and after using it
MLTD .

for some months desired to drive from this Province to Aurora ,
Ontario . As he was not permitted under his contract to take
the car out of the Province he applied to the defendant fo r
leave to do so and that leave was granted. When he got to
Aurora he found a bailiff waiting for him who seized his ca r
and eventually reshipped it to the appellant in Vancouver who ,
reconditioning it, then sold it for $1,000. He then sued
for damages and judgment was given in the County Court o f
Vancouver against the defendant for $1,000 . I think the
damages are excessive . Plaintiff had paid upon the car $685

and at the time of the seizure nothing was owing and payable .
The result is that he got his $685 back and $315 additional .
He also had the use of the car for several months including th e
time of the Iong journey to Aurora. The defendant admits the

MACDONALD,
wrongful seizure and claims to have forgotten that permission C .a .a .e.
had been given. They were, however, wrongdoers, but the evi-
dence spews that while they were wrongdoers they did not ac t
harshly towards the plaintiff at Aurora . He asked to be allowed
to go to Toronto and the bailiff went with him giving him th e
use of the car, but no compromise was accomplished at the hea d
office of the Company who manufactured the car at Toronto .
The car cost $1,418 . No special damages were proven excep t
the loss of the car. The general damages suffered were the
disgrace of taking the ear front him at Aurora, injured pride
and wounded feelings, and while no doubt the jury were entitle d
to give exemplary damages I think they are higher than the
circumstances warrant . I think, therefore, that the damage s
ought to be reduced to the sum of $685 and $100 for general
damages making in all $785. To that extent the appeal should
be allowed . The plaintiff had in addition the use of the car fo r
many months.

COURT OF
APPEAL
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MARTIN, J.A . : Though I have come to the conclusion that
APPEAL

the damages awarded in this action for trespass may be upheld ,
1930

	

yet it has not been without hesitation because of the submissio n
June 4 . that certain expressions used by the learned judge below in hi s

GRIFFITHS
reasons shew that he founded his award largely upon a feeling

v.

	

of indignation rather than upon legal principle. But while
MOTORS there is ground to support that submission yet after eliminat -

LTD.

	

ing or making allowance for elements of emotion enough
MARTIN, evidence remains to support the award in the unusual eircum-

J ' A '

	

stances of the trespass and so the appeal should be dismissed .

GALLIHLR, J .A. : Mr. R. L. Reid, counsel for the appellan t
quite frankly stated to the Court that he could not justify th e
acts of the appellant and would direct his argument to the ques-
tion of damages . The circumstances of this case are somewhat
different to the ordinary case. The plaintiff was not behind in
his payments and left for Ontario with his car with th e
knowledge and consent of the appellant to be met on arriva l
there at the home of his friends where he went on a visit wit h
a Pinkerton detective who at the instance of the appellant had
been tracing his movements since leaving British Columbia .
The detective seized the car when the plaintiff ' s brother-in-law
offered to pay the balance due on it, but refused to pay bailiff
or detective costs—some $85 . This was not accepted and th e
parties went to the head office of the car Company at Toront o
to endeavour to adjust matters . They were not successful an d
were allowed to take the car back to Aurora where it was seize d
and taken away from them . In such a case I think the learned
judge was justified in awarding damages outside of what migh t
ordinarily be awarded ; for the ignominy and trouble cast upon
the plaintiff and I do not feel disposed to reduce the amount .

I would dismiss the appeal .

McPuJLLIrs . J .A . : The respondent bought a motor-ear, a
Chrysler sedan, from the appellant . The respondent is a cripple
unable to walk—caused by wounds received in the Great War .

MOPHALIPS, His business is that of a salesman and to carry on his business
a motor-car was a necessity—his wife driving him about . Being
desirous of visiting some relatives in Aurora, Ontario, an d

GALLIHER ,
J .A.
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knowing that according to the terms of the conditional sal e
agreement under which the motor-car was bought did not admi t
of the motor-car being taken out of the Province the respondent
took up the question with one Brandes a salesman of the appel-
lant, as to whether he could have leave to drive the motor-ca r
into the Province of Ontario . Eventually Fordyce the managing
director of the appellant granted leave to the respondent to tak e
the car out of the Province into the Province of Ontario all
payments under the conditional sale agreement up to that tim e
having been made. Further, the respondent made arrangements
with a friend of his in Vancouver to make all payments when
they fell due during his absence and these payments were duly
made. Notwithstanding this upon the respondent 's arrival at
Aurora, Ontario, and when he had got to the house of the
relatives he was about to visit, who should come upon the scen e
but a bailiff with a warrant of authority from the appellant t o
seize the motor-car because of its being taken from out th e
Province of British Columbia, contrary to the provisions of the
conditional sale agreement. The fact was that the bailiff wh o
made the seizure was a detective well known in the community
as such. When one considers the humiliation of these proceed-
ings to the respondent and his wife I do not wonder that His
Honor Judge RIUGGFLES in the Court below was aroused and was
animated by righteous indignation and in my opinion the
learned judge was quite right in charging the jury that it was a
case for exemplary and punitive damages and the jury wer e
right in assessing the damages at $1,000 for the wrongful seizur e
of the motor-car . Unquestionably there was trespass to the ca r
and in the result the respondent was left without a car far fro m
home. Another fact that calls for passing reference was this :
Application was made to the Chrysler agency in Toronto and
with every opportunity to communicate with the Vancouve r
agency and being requested to do so by the respondent the
seizure was maintained and the respondent was deprived of the
car. Notwithstanding even that a relative of the respondent	 a
man of substance	 was willing to pay all that remained du e
upon the purchase of the car, a more callous and disgracefu l
course of conduct upon the part of the appellant cannot be con-
ceived of, it was conduct that called for the imposition of exem -
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plary and punitive damages . The purchase price of the car
was $1,295 and the respondent had some months before the
seizure made payments to the extent of $685 and the instalment
falling due when the car was in Ontario was paid at the due
date. Nevertheless the seizure was made. In the dire situation
in which the respondent found himself—the car being take n
from himhe was obliged to buy another car in Ontario .
There was apparent malice in the taking of the car an d
injured feelings could be taken into consideration as wel l
as the trespass (Berry v. Da Costa (1866), L .R. 1 C.P. 331 ,
Wines, J. at p. 333 ; Cleric v. Newsam (1847), 1 Ex . 131 ;
Davis v. Bromley Urban District Council (1903), 67 J .P.
275 ; Chandler v . Doulton (1805), 3 IL & C. 553 ; Finlay v.
Chirney (1888), 20 Q .B.D. 494, Bowen, L .J. at p . 504 ; Bel l
v . Midland Railway Co . (1861), 10 C.B. (x.s.) 287 at p . 307 ;
McArthur c6 Co . v. Cornwall (1892), A.C. 75 at p. 88) .

The case was one of highhanded conduct—reprehensible and
illegal action . The damages allowed by the jury were in amount
quite justifiable.

11ICPHILLIPS,

	

This case has features that Pollock on Torts, 13th Ed ., deal s
J .a .

	

with under the heading of exemplary damages at p . 193 :
"One step more, and we come to cases where there is great injury with -

out the possibility of measuring compensation by any numerical rule, an d
juries have been not only allowed but encouraged to give damages tha t
express indignation at the defendant's wrong rather than a value set upon
the plaintiff's loss . "

The learned counsel for the appellant, Mr . Reid, very ably
presented the case for the appellant, but pressed strongly and—
as I expressed during the argument—in my opinion, erroneous-
ly, that the case was only one of breach of contract not trespass.
That contention in my opinion is not sustainable . A trespass,
highhanded in the extreme, took place here, and it is to be
remarked that the learned counsel in no way justified what wa s
done but as I have said submitted that it was nothing more tha n
a breach of contract and that damages if assessable at all could
only be assessed upon that basis .

I would unhesitatingly dismiss the appeal .

Appeal dismissed, _Macdonald, C.J.B.C .
dissenting in part .

Solicitors for appellant : Grossman, Holland & Co . '
Solicitors for respondent : Maclnnes & Arnold.
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REX v. CHUNG CHUCK .

Produce Marketing Act—Conviction of unlawful rarketing—"Shipping, "
meaning of—Evidence--Jurisdiction—Appeal—B .C. Stats . 1929, Cap .
51, Sec. 23 .

The defendant who lived in Ladner in the County of Westminster where h e

grew potatoes was found with his car loaded with 30 sacks of potatoe s

in front of a Chinese store on Main Street, Vancouver. He then took

the ear to a Chinaman's warehouse in Vancouver where he stored th e

potatoes. He was convicted by the stipendiary magistrate for th e

County of Westminster of unlawfully marketing potatoes without the

permission of the Mainland Potato Committee of Direction . On appeal

by way of case stated the conviction was quashed on the ground tha t

there was no evidence of "marketing" in the County of Westminster

within the meaning of the Produce Marketing Act and the matters i n

question did not arise within the limits of the magistrate's jurisdiction .

Held, on appeal, reversing the decision of GREGORY, J ., that the accused di d

market the potatoes as he took them to Vancouver for delivery in hi s

car and under section 23 of the Produce Marketing Act Amendment

Act, 1929, the onus was upon the accused to shew that he was not

marketing within the meaning of the Act.

Held, further, that the shipping or marketing took place on accused's own

farm in the County of Westminster and the magistrate had jurisdiction .

A PPEAL by plaintiff from the order of GREGORY, J . of the
31st of October, 1929 (see 42 B .C. 116) allowing the defend-
ant's appeal by way of case stated from his conviction by II . O .
Alexander, stipendiary magistrate for the County of Westmin-
ster on a charge of unlawfully marketing potatoes withou t
permission of the Mainland Potato Committee of Direction, th e
potatoes having been grown within the jurisdiction of said Com-
mittee. He was fined $300. The case stated contained the
following :

"Chung Chuck was convicted before me for that he `the said Chun g

Chuck, of Delta Municipality, on the 18th of September, A .D . 1929, at

Delta Municipality in the County of Westminster in the Province of Britis h
Columbia, being a shipper of potatoes grown or produced in that part o f

the Mainland of the Province of British Columbia lying south of the 53r d

parallel of latitude including all islands in the delta of the Fraser Rive r

and being within the jurisdiction of the Mainland Potato Committee of
Direction, established under section 3 of the Produce Marketing Act an d

amending Acts, by the Interior Committee, and the said Chung Chuck being

COURT O F
APPEAL
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COURT OF then subject to the orders and regulations duly made by the said Mainlan d

APPEAL Potato Committee of Direction under section 10 of the said Act, on or about
the 18th of September, A .D . 1929, at Delta Municipality, County of West -

	

1930

	

minster, in the Province of British Columbia, did unlawfully marke t

	

June 4 .

	

potatoes grown in that part of British Columbia above described of the cro p

of 1929 without the written permission of the Mainland Potato Committe e

	

REd

	

of Direction, contrary to the form of statute in such case made and pro -

	

v`

	

vided, being the said Produce Marketing Act and amending Acts, and the
CHUN G
CriucK orders and regulations made thereunder by the said Mainland Potato Corn-

mittee of Direction, to wit, about thirty (30) sacks of potatoes of the cro p

of the year 1929 . '

"He was fined the sum of $300 and in default, imprisonment for thre e
months .

"3 . The oral evidence called by the prosecution was given by Archibald

Woodbury McLelan and Charles Allen Folwell and is [in part] as follows :

"'You [McLelan] are chairman of the Mainland Potato Committee o f

Direction? Yes .

"'This territory is in the County of Westminster? Yes .

"'Where is the property which the accused, Chung Chuck, farms? Th e
County of Westminster.

"'Specific Regulation No . 7 has been approved by the Interior Commit -

tee? Yes .
"'Main Street .—where? In the City of Vancouver ; and I saw a load o f

potatoes standing beside the curb in front of Jong Hing's wholesale ware -
house. I stopped, and got out of my car, and went over to the truck of
potatoes ; saw the licence, number 34,111, and, on the side of the ear, wa s

Statement "Chung Chuck, Potato Grower, Ladner, B .C."

"'Yes? And do you know whose licence number it is? Yes .

" `Whose is it? Chung Chuck's .

"`Yes? I examined the potatoes in the sack, and counted in the neigh-

bourhood of 30 sacks ; I could not say exactly the definite number on that

large load, but I counted up to 30 sacks . And I went into Jong Hing's

store, where there was a number of Chinamen standing around, and I aske d

Jong Ding if Chung Chuck was there . . . . And I asked Chung Chuck

about his load of potatoes, and he told me that he was leaving them on th e

truck and was waiting for a telephone from Mr . Harvey to see if Mr . Harvey

would load them on the ear .

" `Did you see Chung Chuck again, that day? Yes . Then I went back t o
Main Street, and drove around ; and I saw Chung Chuck driving the—
starting off with the truck, and drove up to Georgia Streetto 210, I thin k

the number was—to Short. San_'- v,arehouse .

"'Now, the potatoes on that truck ; what year's crop were they? 1929.
" `Did you again count them? Yes.

`Do you know where they were grown and produced? Well, Chun g

Chuck told me he had just come in from Ladner and was taking them t o

Mr . Harvey, and was waiting for confirmation of the order to what car t o

load them .
see . Do you know of any other place where Chung Chuck grow s

potatoes, other than Ladner? No . The application for his licence gives hi s
address "Ladner, B .C., Municipality of Delta, County of Westminster."
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"'Charles Allan Folwell, sworn .

	

COURT OF

"'Just relate—first of all, you had instructions from Colonel MeLelan? APPEA L

I telephoned to our Vancouver office .

"'And got some instructions? I got instructions from Colonel McLelan
1930

to go and see a truck load of potatoes, on Main Street, in front of Jong June 4 .

Ring's .

"'And as the result of those instructions—? I went up to see them ;

	

REX

and I found the truck there in front of Jong Ring's wholesale produce

	

v
'

CHUNG
place.

	

CHUC K

"`Whose truck was it? It was Chung Chuck's truck .

"'The accused's truck? Yes .

"'Was the truck empty or loaded? Loaded.

"'Loaded with—? About three tons of potatoes on it .

" `In sacks? In sacks .

"'Did you examine the potatoes? I examined through the ends of the

sacks .

" `What cr,n ' s crop were the potatoes? 1929 .

" `Ye. . Aovv, what did you see, after that? Well, Chung Chuck came out

of Jong Hit 's at that time . I was standing there talking to him, and h e

said he had an order from Mr . Harvey to load a car in there, and thos e

potatoes were going to the car .

"Yes, and what did you do? He got in the truck and he drove to Statemen
t

Georgia Street East, at 310, and unloaded the potatoes in Short Sang' s

warehouse, there. '

"The q uestions submitted for this Honourable Court are :

"1. Was there evidence that Chung Chuck did commit an act of market-

ing within the meaning of the Produce Marketing Act as amended a s

charged ?

"2. Was there evidence that such marketing took place within the

Municipality of Delta or the County of Westminster ?

"3. Were the delegation by the Interior Tree Fruit and Vegetable Com-

mittee to A. W. McLelan as Mainland Committee of Direction and th e

powers delegated legally proven ?

"4. Had I jurisdiction as a stipendiary magistrate in and for the Count y

of Westminster to sit and adjudicate upon the said charge ?

"5. Is the Produce Marketing Act infra tires of the Province of British

Columbia?"

The appeal was argued at Vancouver on the 15th and 16t h
of April, 1930, beforeMACDONALD, C .J.B.C ., MARTIN, GAL-
LIIIEP, 1ICPIHILLIPS and MACDONALD, JJ .A .

Harold B. Robertson, I .C., for appellant : It was held i n
the Court below that there was no "marketing" within the Act
and that what took place was not within the County of West- Argument

minster and there was no jurisdiction . The defendant lives at
Ladner and grows potatoes. He applied for a licence and
described himself as of Ladner . He was found in his truck in
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COURT OF front of a Chinaman's store in Vancouver with 30 sacks o f
APPEAL

potatoes and he afterwards stored them in a Chinaman's ware -
1930

	

house in Vancouver. In these circumstances under sections 2
June 4 . and 20 (b) of the Produce Marketing Act the onus is on him t o

REX

	

shew he was not "marketing . "
v .

	

Wood, K.C., for respondent : When a man is bringing hi s
CHUNK

CHUCK produce to market he is not shipping . There is no evidence of
making a sale except after he arrived in Vancouver and if th e
offence is in Vancouver the magistrate had no jurisdiction . On
the question of shipping and shipping for sale see Witham v .

Vane (1881), W.N. 79 ; Words and Phrases Judicially Defined ,
Argument Vol . 7, p . 6487 ; The Ribble Navigation Company v . Hargreaves

(1856), 25 L.J., C.P. 97 at p. 100 ; Wallace v. Wingren (1889) ,
58 L.J., Q.B. 519 ; Rex v . Lynch (1927), 38 B .C. 124 ; Rex

v . Holmes (1907), 12 Can. C.C. 235 .
Robertson, in reply : He shipped the potatoes when he pu t

them on his truck at Ladner : see Ex parte McIntyre (1909) ,
16 Can. C.C . 38 .

Cur. adv. vult .

4th June, 1930.

ITACDoxArn, C.J .B.C . : I think the accused (lid market th e
potatoes in question since he had taken them to Vancouver for
delivery on a car . The onus of proof re marketing is by section
23, (20B) of the amendment to the Produce Marketing Act,
B.C. Stats . 1929, placed upon the appellant. By section 2 of
the Act marketing includes shipping and shipper means a person
who markets the produce . The accused falls within the above

MACDONALD,
C.J .B .C . definitions . The onus is upon him to prove that he is not a

shipper or did not market his produce. Under the circum-
stances he was told by the commissioner to store the potatoe s
awaiting the car on which he was to place them . IIe had con-
trary to the Act and regulations no written permit to marke t
them, but claims this verbal permit . That is not sufficient under
the Act . It must be a written one. The next question is wher e
(lid the shipping or marketing occur ? I think the proper infer-
ence is that it took place on his own farm in the County of
Westminster in which case the magistrate had jurisdiction to
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try it . The judgment of GREGORY, J. should therefore be se t
aside and the conviction of the magistrate affirmed .

MARTIN, J .A. : I agree in allowing this appeal .

GALLIHER, J.A . : I would allow the appeal and restore th e
conviction.

McPHILLZPS, J .A. : I would allow the appeal .

MACDONALD, J.A. agreed in allowing the appeal .

Appeal allowed.

Solicitor for appellant : T. G . Norris .
Solicitors for respondent : Wood, Hogg & Bird .

THE KING EX REL. WHIITTAKER v . SHANNON.

On the hearing of an information in the nature of quo warranto proceed-

ings to oust the respondent from his office as one of the committee o f

adjustment under the Dairy Products Sales Adjustment Act, the onu s
is on the respondent to prove that he is entitled to hold the office so
attacked .

INFORMATION in the nature of quo warranto proceedings
to oust Samuel H. Shannon from office as one of the committe e
of adjustment appointed under the Dairy Products Sale s
Adjustment Act . Heard by MACDONALD, J. at Vancouver on
the 6th of June, 1930 .

Hamilton Read, for the relator.
Maitland, K.C., for respondent.

MACDONALD, J. : Read what appears, Mr . Maitland [refer -
9
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ring to citation from Short & Mellor's Crown Office Practice ,
2nd Ed .] .

Maitland : That the onus is on me, my Lord ?
THE CouEr : That the defendant has to prove himself, as i t
were, not guilty.

[Discussion]
THE COURT : Proceed, Mr . Maitland. So that it will be of

record. In further regard to my remarks, I have looked at th e
ease of Rex v . Mayor of Penryn (1724), 1 Str . 582 . It does
not seem so pertinent as the case, to which I have referred some -
what at length—Rex v . Leigh (1768), 4 Burr . 2143 . I also
find referred to in Short & Mellor's notes, under the rule, simila r
to our rule 134, other cases : Rex v . Birch (1792), 4 Term Rep .
608, and Reg. v . Blagden (1714), 10 Mod. 211, 296 ; also Rex

v . Downes (1786), 1 Term Rep. 453 .

MACDONALD, J . : James Whittaker seeks by quo warrant o

proceedings to oust from his office Samuel II . Shannon. The
office, thus sought to be vacated, is that of one of the committe e
of what is termed by the Dairy Products Sales Adjustment Act ,
B.C. Stats . 1929, Cap. 20, as a committee of adjustment . The
trend of this trial, and I term it such, because the Crown Offic e
rule (Civil) 134, provides that when any information in the
nature of quo warranto has been filed, the defendant may plea d
to such information within such time and in like manner, as i f
the information were a statement of claim delivered in an action .
Subject to the rules, the pleadings and all subsequent pro-
ceedings, including pleadings, trial, judgment and execution ,
shall proceed and may be had and taken as if in an action, and
where the judgment is for the relator, judgment of ouster maybe
entered for him in all cases . Then, referring to rule 55, I find
that every objection, intended to be made to the title of a defend -
ant, on an information in the nature of a quo warranto shall be
specified in the order to skew cause or notice of motion, and no
objection not so specified shall be raised by the relator, on th e
pleadings, without the special leave of the Court or a judge .

According to that rule, presumably, an order was obtained on
the 15th of May, 1930, although it has not yet been issued, as a
matter of fact, on behalf of the said Whittaker as relator, an d
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counsel appeared for said Shannon. This order provides, that
an information in the nature of quo warranto be exhibited
against the said Shannon, to shew by what authority he claime d
to exercise the office of a member of the Dairy Products Sale s
Adjustment Committee. Then it advanced the objections
which were intended to be made by the relator to the title of
Shannon to said office . It will suffice if I refer to the fact that

the first one of these objections states, that a meeting was held fo r
the purpose of appointing a committee of adjustment for th e
district of T. B. Free area, of the Lower Fraser Valley . And
then in paragraph 2 it was alleged that at such meeting dair y
farmers other than members of a co-operative association pur-
ported to appoint the said Shannon as a member of the said
committee. Supplementing these allegations by way of objec-
tion, paragraph 3 says that the dairy farmers, who at all times
material were members of a co-operative association, partici-
pated in the appointment of the said Shannon. In other words,
that unqualified voters took part in the election of Shannon .

It is contended, however, that the information having issued ,
the burden rests upon Shannon to shew an absolute right to hold
his office, and that all essentials which would entitle him to be
one of the said Adjustment Committee would apply and shoul d
be proved by him . Amongst other matters, it is contended tha t
no meeting was held, that could have appointed him to that posi -
tion, because there was no order in council passed, approving o f
the method to be adopted with respect to such appointment o r
election . There has not been produced upon this trial an y
order in council of that nature, and it has been contended tha t
this provision only refers to the Lieutenant-Governor in Counci l
being required to approve, after some method has been adopted.

In the view that I take of this matter, it is not necessary fo r
me to say anything further as to the order in council . I think
that the stage of objection, on this point, is past . I think that the
manner of the election cannot now be considered . It would be
contrary to the trend of the trial and the pleadings .

There is no doubt that Whittaker and his associates were dis-
satisfied with the selection or appointment of Shannon, whether
at the time or subsequently is not material . They then sought
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to have him unseated, and his position vacated upon the on e
ground alone to which I have referred, namely, that parties wer e
present at the meeting, and voted, who were not duly-qualified
voters . Without referring in detail to the authorities dealin g
with that question, I consider that the election, as held, wa s
carried out in the best of good faith by all those present . It was
a public meeting called for the attendance of all those wh o
might be interested, and there was no objection raised as to the
manner in which it had been summoned, nor as to the procedur e
which was then being adopted at the meeting. The chairman,
who gave evidence today, were not aware, until his selection, tha t
he was to receive the honour of being chairman . Mr. Young,
who was then appointed secretary, and who was somewha t
critical or dissatisfied with the legislation passed in this matter ,
gave his evidence very candidly, and I am satisfied that the pro-
cedure was fair to all concerned . After the nominees had been
mentioned by the meeting, a ballot was taken, and resulted i n
the said Shannon receiving the majority of the votes cast . This
was strengthened by the two candidates who had opposed him ,
one moving and the other seconding a resolution that his elec-
tion be unanimous . This motion was carried .

Although this legislation deals with one particular class o f
persons, or with one particular industry, still, the remarks o f
Lord Blackburn in Reg. v. Ward (1873), L.R. 8 Q.B. 210 at
p. 213, as to quo warranto, are to some extent appropriate, viz . :

"The very object of requiring that the information should not be filed

without express order by the Court of Queen's Bench made in open Court ,

was that the Court might in its discretion refuse to file an information
where it would be vexatious so to do. "

In that case the Court found that while the member of th e
board of health might be ineligible, still, that his election aros e
through a mistake and he would have been chosen "had the elec-
tion proceeded on strictly regular lines," and refused to distur b
the peace of the district by filing an information .

I think that both these positions are tenable here . I cannot
see that the election of Mr . Shannon to his position is productiv e
of any harm, and I think it would be unwise to disturb an
attempt made by such a large number of dairy farmers to utilize ,
if possible, this legislation and elect him to office for a term .
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The applicant has failed in his attempt to prove the election MACDONALD,
J .

was not by voters duly qualified . On the contrary, I hold that
Shannon has proved that they were all duly qualified and that

	

1930

none of them was a member of a co-operative association .

	

June

	

6 .

I view also another aspect of this case, and that is, might this
THE KIN G

result not have been obtained, when the motion for the informa-

	

v .

tion was made and considered by counsel then engaged on behalf SHANNO N

of Mr. Shannon? So that, while I dismiss the information, I Judgment

think that I should consider the question of quantum of costs.

Information dismissed .

GENERAL CASUALTY INSURANCE COMPANY OF MACDO : ALD ,

PARIS v. LAMBERT AND VANCE.

	

J .

193 0

Insurance, automobile—Collision—Driver intoxicated—Statutory condition
June 11 .

—False statement by insured—Insurance and costs of action paid—
Discovery of falsity of statement after payment—Action to recover back GENERAL

payments—Liability of co-defendant for deceit .

	

CASUALTY
INSURANC E

CO . OF PARI SThe plaintiff insured L . against loss with respect to his automobile, one of

	

v
the statutory conditions of the policy being that the Company would LAMBERT
not be liable under the policy while the automobile with the knowledge ,

consent or connivance of the insured is being driven by an intoxicate d
person . L., while driving his automobile, collided with an automobil e
driven by one W. Three of W.'s passengers sued L. for damages and
the Company undertook the defence . L. filed proof of loss claiming

$500 for damages to his car in which he stated that nothing had bee n

done by or with his privity or consent to violate the conditions of th e
policy or render it void and his statement was corroborated by th e
defendant V. who was a passenger in his car at the time of the acci-
dent . The plaintiff then paid L . the $500 so claimed and paid it s
solicitors $772 .50 in respect of the defence of the above-mentione d
action . The defendant V . then brought action against W. for damage s
and later added L . as a party defendant . The plaintiff Company under -
took the defence of the action for L., and upon an examination for dis-
covery learned for the first time that L . was intoxicated at the time o f
the collision . The Company immediately withdrew from L .'s defenc e
and commenced this action alleging that it was induced to make th e
said payments of $500 and $772 .50 respectively upon the false repre -
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MACDONALD,

	

sentation of the defendant L . and that the defendant V. actively
J .

	

assisted in such false representation .

Held, that on the evidence the insured was intoxicated at the time of th e
1930

	

accident, and he thereby deprived himself of the benefit of the policy ,

June 11 .

	

the insurer not being under the burden of proving that the acciden t

was due to intoxication .
GENERAL Held, further, that the defendant V. who was L.'s passenger, knew that i f

CASUALTY

	

the facts were disclosed the insured could not recover and she had i n
INSURANC E

Co. OF PARIS

	

view the making of a claim for damages on her own behalf . She wa s

v .

	

under an obligation to the insurer not to misrepresent the facts and
LAMBERT

	

having done so was jointly liable with the insured for the amount

paid him .

ACTION to recover $500 and $772 .50 respectively, upon the
false representations of the defendant Lambert . The plaintiff
had insured Lambert against loss in respect to his automobile .
Lambert shortly after, while driving his car collided with an
automobile driven by one Wright. Three of Wright's passen-
gers sued Lambert for damages and the plaintiff Company
defended the action. In respect of this action the plaintiff pai d
its solicitors $772 .50 and in respect to the damage to Lambert' s
car it paid $500 . One Vance, a passenger in Lambert 's car, then
brought action against Wright for damages and Lambert wa s
added as a party defendant . The Company undertook the
defence of the action on behalf of Lambert and then for the firs t

statement time it was discovered that Lambert was intoxicated at the time
of the collision. The policy contained a condition that the
Company would not be liable under the policy while the auto -
mobile with the knowledge, consent or connivance of the insure d
is being driven by an intoxicated person . The Company then
withdrew from the defence of the action and brought this actio n
to recover the sums paid as stated above. The further relevant
facts are set out in the reasons for judgment. Tried by MIAC-
DoNALD, J. at Vancouver on the 10th of April, 1930 .

Bray, for plaintiff .
Sloan, for defendant Vance .
Macaulay, for defendant Lambert.

11th June, 1930 .

IIACDONALD, J. : On the 16th of July, 192S, plaintiff, by its
MACDONALD,

J .

	

policy of insurance, insured the defendant Lambert against loss
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with respect to an automobile . Plaintiff agreed by the policy MACD
J
ONALD,

.
to indemnify such defendant against all loss or damage,

	

---
which he should become legally liable to pay, for bodily injury 193 0

caused to any person through the ownership, maintenance, or June 11 .

use of the automobile . It also agreed to defend in the name of
GENERAL

the said Lambert and on his behalf, but at its own cost, any civil CASUALTY

action which might at any time be brought against the said CO

.INS J

OF
NCE

PAEIS

defendant Lambert, on account of any injury to any person or

	

v.
LAMBER T

persons caused through such ownership, maintenance or use o f
the said automobile . It further granted indemnity to sai d
defendant against loss or damage to his said motor-car, which
might be solely caused by accidental collision with anothe r
object.

The policy of insurance was subject to the statutory conditions
contained in section 154 of the Insurance Act, being Cap . 20,
B.C. Stats. 1925. One of such conditions is as follows :

"5 . The insurer shall not be liable under this policy while the automobile .
with the knowledge, consent or connivance of the insured, is being drive n

. . . by an intoxicated person . "

On the 6th of July, 1929, defendant Lambert, while driving
the said automobile, collided with another automobile driven by Judgment

one J . A. R. Wright and three persons were injured, as well a s
the automobile damaged . Immediately thereafter, pursuant to
a condition of the policy of insurance, defendant Lambert gav e
notice of the accident and the plaintiff having investigated th e
matter, concluded that it was liable under the said policy . It
had obtained a statement from the defendant Lambert, which
placed the blame for the accident on the said Wright . His
statement was corroborated by the defendant Vance (who was a
passenger in the motor-car of the defendant Lambert at the tim e
of the collision) . Defendant Lambert then filed a proof of loss ,
claiming to be entitled to payment of $500 for damage to his
automobile . While the document purports to be a statutor y
declaration, it was not declared before a commissioner or notary
public ; but simply witnessed by F . R. Robertson, an appraiser
or adjuster appointed by the plaintiff . It contains, however,
the statement by the defendant Lambert "that nothing has been
done by or with my privity or consent to violate the condition s
of the policy, or render it void." Plaintiff then paid the defend-
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ant Lambert the claim for $500, as his compensation for th e
damage to his automobile. Then on the 28th of August, 1929 ,
Sarah IN . Rhys, one of the passengers in the automobile drive n
by the said Wright, commenced an action in the Supreme Court
against the said defendant Lambert and the said Wright, fo r
damages, in respect of injuries sustained by her in the collision .
On the 19th of September, 1929, a similar action was com-
menced by Gwen Mary Rhys and E. M. Rhys. Plaintiff, in
pursuance of the terms of its policy, undertook the defence o f
these actions, which were subsequently consolidated, and upo n
the trial said Wright was alone held liable . Plaintiff allege s
that, in the defence of the said actions, it paid to its solicitors the
sum of $772.50. Then on the 6th of November, 1929, defendan t
Vance commenced an action against said Wright, for damage s
for negligence in respect of injuries, alleged to have been sus-
tained by her in the said collision. She subsequently obtained
an order adding the defendant Lambert as a defendant in suc h
action. Plaintiff undertook the defence of this action, o n
behalf of defendant Lambert. It alleges that, for the first time,
upon an examination for discovery, on or about the 5th of
March, 1930, of the defendant Vance in her said action, i t
learned that the defendant Lambert was intoxicated at the tim e
of the said collision. It then withdrew from the further defenc e
of the said defendant . Lambert in the pending action and it s
solicitor or counsel ceased to act for him. On the 12th o f
March plaintiff commenced this action, alleging that it wa s
induced to make the said payments of $500 and $772 .50 respec-
tively upon the false representation of the defendant Lambert ,
as to his not being intoxicated at the time of the said collision
and that the defendant Vance actively assisted in such false
representation. It further alleges that the said action brough t
by the defendant Vance against the defendant Lambert is collu-
sive and fraudulent. It is contended that the aim and object of
these two parties is, that upon the failure of defendant Lamber t
in such action, and the success of the defendant Vance, sh e
might then resort to the said insurance, in order to recover fro m
the plaintiff the amoimt of the judgment she might obtain
against Lambert .
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Aside from representations made after the said collision, MACnoNALD,
J .

plaintiff submits that if the defendant Lambert was, as a matte r
of fact, at the time of the said collision intoxicated then that

	

1 93 0

under the statutory condition referred to, it is not liable under June 11 .

its policy .

	

GENERAL

The material fact, then to be determined, is whether the said CASALT Y
INSURA

U
NC E

defendant Lambert was intoxicated, when he was driving his Co . of PARI 0

automobile at the time of the accident . I think that a finding to LAMBERT

that effect deprives a person insured of the benefit afforded by
his insurance. It would be putting too great a burden upon th e
Insurance Company to require that it should prove that th e
accident was due to intoxication . The condition of intoxication
on the part of the driver places the insured outside the scope an d
benefit of the policy, just as if the automobile were, for example ,
being driven by a person within the prohibited age . It is a term
of the contract of insurance, and an observance of its conditions
is essential, in order to create any liability thereunder at the sui t
of the insured or any one claiming through him.

The burden rests upon the plaintiff of proving to my satisfac -
tion that the defendant Lambert was intoxicated . Neither of judgment
the defendants gave evidence at the trial . Plaintiff contend s
that it has satisfied this burden of proof, through admission s
made by the defendant Lambert . If I find, as a fact, that the
plaintiff has afforded satisfactory evidence to this effect, then it
becomes unnecessary to consider whether defendant Lambert
made representations in the matter after collision, as, aside from
any question of liability of the defendant Vance, the resul t
would be the same. Ile would have improperly obtained pay-
ment of compensation and put the plaintiff to cost and expense.
It could not well be contended that the payments and assump-
tion of liability by the plaintiff were voluntary. They arose
through a contract, which it believed, was in full force and effect.

In the first place, I do not believe that the plaintiff Company
was aware of, or even suspected, any intoxication of the defend-
ant Lambert at the time of the accident, until the examinatio n
for discovery of defendant Vance to which I have referred .

Plaintiff, pursuant to its custom, had made enquiries, as t o
the circumstances attendant upon the accident and amongst
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other matters had enquired from defendant Lambert, as to
whether he was intoxicated or under the influence of liquor, a t
the time of the accident . Francis R. Robertson, the appraiser
so appointed by plaintiff, interviewed defendant Lambert an d
in response to a question, as to whether he had anything t o
drink or not, at the time, replied in the negative . This, accord-
ing to admissions made by him later on, was clearly far removed
from the truth . IIe repeated the same statements, as to no t
drinking, prior to making any demand upon the plaintiff under
the policy, by way of compensation or otherwise, and during a
time when ;the plaintiff relied upon his having complied with th e
conditions of the policy . He, at one of the discussions, as to th e
accident, emphasized his views as to intoxication when drivin g
an automobile as follows :

"I have not had anything to drink for six months . Gasoline and alcoho l

do not mix ."

At the same time the defendant Vance stated that the defend-
ant Lambert had not had anything to drink at the time of th e
accident . Plaintiff acted upon this basis in assuming liability .
After the examination of defendant Vance for discovery a
meeting, by appointment, took place and the statements whic h
had been then made by defendant Vance were discussed with
the defendant Lambert, especially as to his condition at the tim e
of the collision. They were outlined at length in the evidence
of the said Robertson. I accept his evidence in this connection,
without reservation, especially as it has not been contradicted .
Defendant Lambert admitted that at the time of the accident he
had previous thereto imbibed whisky, rum and beer . He said :

"I can handle whisky and I can also handle rum but I can't handle beer .

. He had whisky first and plenty of it and quite a lot of rum an d

three bottles of beer ; that he was argumentative and quarrelsome . "

Whether or no Mrs . Vance smelt liquor off his breath an d
refused to go down town with him, he had made up his min d
that he was going to force her to do so . He admitted that he
was what he called "ginned up" and then upon being presse d
further as to what that meant, he said he would not call i t
intoxicated but, according to the evidence of said Robertson h e
subsequently admitted that he was in an intoxicated condition .
Without further discussion of this aspect of the case, unless the
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evidence given by witnesses called for the defence destroyed the MACDONALD ,

effect of these admissions, I would accept his admissions tha t
defendant Lambert was intoxicated while driving the auto-

	

1930

mobile. I have not been afforded any judicial definition of June 11 .

"intoxication" in Canada . The definition in the United States,
GENERA L

as stated in 33 C .J. at p . 802 :

	

CASUALTY
INSURANC E

"[It] is a broad and comprehensive term, having a different meaning to Co . OF PARI S
different persons . . . . According to some definitions, the word may be

	

v .
applied to any mental exhilaration, however slight, produced by alcohol, LAMBERT

without regard to its effect on the judgment or reasoning processes . In

the absence of any controlling definition, the word should be given a reason-

able interpretation, having reference to the purpose of the instrument in
which it is used . "

In support of this proposition, the case of People v. Weaver,
188 N.Y. App. Div. 395 ; 177 V.Y. Suppl. 71 at p . 74 is cited .
Then a portion of the judgment in Elkin v . Buscliner (Pa . )
(1888), 16 Atl . 102 at p . 104 is pertinent, as follows :

"Whenever a man is under the influence of liquor so as not to be entirel y
at himself, he is intoxicated ; although he can walk straight, although he

may attend to his business, and may not give any outward and visible sign s
to the casual observer that he is drunk, yet if he is under the influence o f
liquor so as not to be at himself, so as to be excited from it, and not t o

possess that clearness of intellect and that control of himself that he other- Judgmen t
wise would have, he is intoxicated. "

Then the evidence of Dr. Panton, with his wide experienc e
in this city as police surgeon, as to the effect and result of a
certain quantity of alcohol proves of assistance . He quoted
from an article by Dr . Emil Bogen, published in the Journal o f
the American Medical Association, 1927 :

"That a person may be under the influence of alcohol to an extent that
seriously affects his powers of observation and behaviour, especially in suc h
a responsible position as driving an automobile, without presenting the
entire common picture of drunkenness . "

Notwithstanding statements made by the said defendan t
Lambert upon his examination for discovery, previous to th e
admissions to which I have referred, I accept such admission s
as containing a true statement of his condition at the time of th e
collision when he was driving the automobile. Giving suc h
admissions reasonable construction, coupled with the surround-
ing circumstances, I find that he was intoxicated . He did not
give evidence to the contrary at the trial . I have not overlooked
the positive statement of E . B. Brydges who gave evidence that
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MACDONALD, the said Lambert was perfectly sober upon the day of the aeci -
J .

dent, though his employee, Charles E . Curley, qualified his esti-
1930 mate of Lambert's condition by stating "that he looked able to

June 11 . take care of himself." Both these witnesses may have bee n

GENERAL
truthful in giving their evidence, but mistaken. As to Lambert' s

CASUALTY true condition they may have been only casual observers and h e
INSURANC E

Co . OF PARIS "may not have given any outward and visible signs" that h e
v .

LAMBERT
was drunk. The result is, that the defendant Lambert having
broken one of the conditions, upon which he obtained the insur-
ance, became disentitled to recover thereunder . He deceived
the plaintiff in the matter and should repay the $500 which h e
received. He is also liable to make payment of the money s
properly expended by the plaintiff in defending the Rhys action
on his behalf.

As to the costs incurred up to the time when the solicito r
employed by the plaintiff retired from the Vance action, these
should also be paid by the defendant Lambert . If these amount s
cannot be settled between the parties then the defendants are
entitled to a taxation.

Statement As to the liability of the defendant Vance it is alleged tha t
the defendant Vance collusively with the defendant Lambert
brought the action against him with the fraudulent object which
I have mentioned . There was no evidence adduced of suc h
action being collusive. It is submitted, however, that from the
facts proved I should draw an inference, which would suppor t
this conclusion . While I think that the circumstances may b e
suspicious, especially in the face of the previous finding as t o
Wright being solely responsible for the accident, still suspicio n
is not sufficient and I do not feel disposed to find upon suspicion ,
that the action was brought collusively .

The question then arises whether the defendant Vance was a
party to the deception practised upon the plaintiff, with respec t
to the condition of the defendant Lambert at the time of th e
collision. I have already expressed my belief that, according t o
her admissions, he was then intoxicated . This was a change of
front from the statement she made to James E . Dunbar when,
in referring to the accident, he asked her if there had been an y
drinking and she said "No." I think she thus aided in the
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deception which brought about the payment of the $500 fo r
damages to the automobile and incurring of the costs referre d
to. I feel satisfied that from the circumstances surrounding the
insurance and the claim arising out of the collision, she was wel l
aware that the condition of the defendant Lambert, as to intoxi-
cation at the time, was important, in determining whether
plaintiff was liable under its policy of insurance . She knew that
if the true facts were disclosed that her employer could no t
recover so she refrained from telling the truth . Viscount Hal-
dane in Norton, v. Ashburton. (Lord) (1914), A.C. 932 at p .
954 in referring to Derry v . Peek (1889), 14 App. Cas. 337
said :

"[It] simply illustrates the principle that honesty in the stricter sens e
is by our law a duty of universal obligation . This obligation exists inde-
pendently of contract or of special obligation"

Strictly speaking it may not have been a duty cast upon th e
defendant Vance to inform the plaintiff or its agents as to th e
intoxication of defendant Lambert, but having in view her pros-
pective claim for damages and the circumstances, I think a n
obligation existed upon her not to misrepresent the facts . I con-
sider she is jointly liable with the defendant Lambert.

There should be a declaratory judgment, that the defendan t
Lambert or any one claiming under or through him was not an d
is not entitled under the policy of insurance to recover any loss ,
costs or damages, in respect of the said collision . There will be
an order for judgment against the defendants for the recovery
of the moneys, for the amount which I have mentioned and
judgment accordingly .

Plaintiff is entitled to its costs.

Judgment for plaintiff .
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June 12 .

THOM AND LAMONT v. WALKER.

Mortgage—Solicitor acting for mortgagor—Misappropriation by solicitor of
moneys intended for payment of mortgage—Release of mortgage exe-
cuted—Evidence—Estoppel .

TOM AND
The defendant, against whose property the plaintiffs held a mortgage fo r

LAMONT
v.

	

$1,000, desiring to obtain a loan at a lower rate of interest, arranged

WALKER with one Mueller that certain moneys of his in the hands of one Fraser,

Mueller's solicitor, should be used to retire the plaintiff's mortgage an d

the defendant would give Mueller a mortgage on the property to secur e

his advance. The plaintiff Thom was advised of this and Fraser pre -

pared a release of the first mortgage which was duly executed by the

plaintiffs and returned to Fraser who prepared a mortgage in favour o f

Mueller which was duly executed by the defendant . Fraser spewed the

release to the defendant and Mueller in which the plaintiffs admitte d

payment, but Fraser did not register the documents . After the defend -

ant had made two payments of interest to Mueller, Fraser absconded

without having paid the plaintiffs the moneys for which the releas e

was given. The plaintiffs then filed a caveat to prevent registration o f

the release and brought action to enforce payment of the mortgage .

Held, that as more than a year lapsed between the delivery of the release

to Fraser and the time of his absconding and the plaintiffs took n o

precautions to protect themselves but relied on Fraser to make pay-

ment in due course without asking him for payment and in the mean-

time Fraser with the release in his possession satisfied the defendan t

and Mueller that the transaction was complete as shewn by the defend-

ant paying two instalments of interest to Mueller, the plaintiffs put i t

in the power of the wrongdoer (Fraser) to commit the wrong and they

should bear the loss .

Held, further, that the plaintiffs are estopped by the release from now

asserting that the mortgage had not been paid after the defendant an d

Mueller had seen the release apparently duly executed as the plaintiffs

told them by this release that they received the money .

ACTION to recover $1,000 secured by a mortgage given by th e
defendant to Elizabeth Thom, deceased, upon a property i n

statement Trail, B .C. The facts are set out in the reasons for judgment .
Tried by MACDONALD, J . at Vancouver on the 30th of May,
1930 .

Donald MacDonald, for plaintiffs .
If . W . McInnes, for defendant.
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12th June, 1930 . MACDONALD ,

MACDONALD, J . : Plaintiffs, as executors of the estate of
Elizabeth Thom, deceased, seek to enforce a mortgage, date d
13th January, 1926, given by the defendant to the said Eliza-
beth Thom for $1,000 upon property in the City of Trail, B .C .
The interest upon the mortgage, at the rate of 10 per cent ., wa s
duly paid, both before and after its maturity . In December ,
1928, defendant, being anxious to obtain a loan at a lower rat e
of interest and retire the Thom mortgage, negotiated with Fritz
Mueller for that purpose . It was arranged that a requisite
amount of the moneys of said Mueller, then in the hands of hi s
solicitor, Frederick Fraser, should be appropriated for that pur-
pose. The plaintiff Thom who was resident in Trail, wa s
advised to that effect and a mortgage was duly executed by th e
defendant in favour of said Mueller and a release of the Tho m
mortgage prepared by the said Fraser for execution. It was
duly signed by the plaintiff Thom and by arrangement then sent
to Vancouver to be signed by the plaintiff Lamont . It was not
regularly executed, however, by plaintiff Lamont and had to b e
returned to have an error rectified . Upon its return to Fraser

duly executed by the plaintiffs, it was, later on, exhibited to both
the defendant and said Mueller . It was not registered howeve r
and, after Fraser had absconded from the Province, it was
found amongst his papers . Then, upon enquiry, in January,
1930, to obtain some information, to assist in registration of th e
release, plaintiff Thom asserted that it should not be utilized a s
he had not, contrary to his admission in the document, received
the money therein mentioned . In other words, he contende d
that the Thom mortgage had not been paid and a caveat was
filed to prevent registration of the release. There was no doubt
that said Mueller had more than sufficient money in the hand s
of the said Fraser at the time when the release was signed an d
which could have been paid over by Fraser to the plaintiffs
Plaintiff Thom, who had particular charge of this portion of th e
estate, according to his candid admission, forgot the transactio n
and did not apply for the money, being, as it were, to plaintiffs '
credit, for payment of the mortgage. His lapse of memory
existed for over a year and in the meantime Fraser left the
Province without either paying the money or being requested

J .
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MACDONALD, to do so . The question to consider then is, in the words of
J .

Lindley, L.J. in Gordon v . James (1885), 30 Ch . D. 249 at
1930

	

pp. 257-8 :

	

June 12 .

	

"Which of two innocent parties perfectly free from all imputation o f

fraud, or anything of the kind, is to suffer! "

	

Timm AND

	

The law is stated to the same effect by Mr . Justice Story in
LAMON T

v .

	

his book on Agency as follows :

	

WALKER

	

"Where one of two innocent persons must suffer, that party shall suffe r

who by his own acts and conduct has enabled the other to be imposed upon ."

This principle was also referred to by Mr. Justice Wright in
Murray v. Crossland (1929), 64 O.L.R. 403 at p . 406 ; (1929) ,
4 D.L.R. 721 where, under almost similar facts, he said :

"That one who put it in the power of the wrongdoer to commit the wron g

must bear the loss . "

In that case a solicitor had also absconded, after having mis-
appropriated $1,100 .

It is contended by the plaintiffs that, Fraser never ceased t o
be the agent of the defendant or Mueller and that, they wer e
thus liable for his actions . It is quite true that, at the inception
of the transaction, he was acting as solicitor for the defendant ,
with respect to the new loan to retire the plaintiffs' mortgage .

Judgment After the release of the mortgage was executed, however, he hel d
the requisite funds for plaintiffs. Such amount was at their
disposal as agent or trustee for the plaintiffs . The release was
not executed by them, as an escrow document, but Fraser could
have registered it immediately. There were no "strings" upon
it . Plaintiffs took no precautions to protect themselves either by
placing the release in a bank, to be delivered upon paymen t
of the proper amount, but relied upon Fraser making payment
in due course . This he failed to do but, with the release in hi s
possession, he satisfied both the defendant and Mueller that th e
transaction was complete. This was emphasized in a tangibl e
way by the defendant, on two successive occasions, paying half -
yearly interest to Mueller on his mortgage, they both believing ,
with good reason, that the Thom mortgage had been fully pai d
and satisfied and that the Muller mortgage was in full force an d
effect . In my opinion the plaintiffs "put it in the power of th e
wrongdoer" (Fraser) to commit the wrong and should bear th e
loss, differing in this respect from the conclusions of Wright, J .
in Murray v. Crossland, supra, at p. 723 upon the facts there
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presented . If there had been there, as here, a discharge or bMACDONALD,
J .

release shewn to the plaintiffs a different result would have
followed. My conclusion, therefore, is that the Thom mortgage

	

193 0

was paid, through moneys placed by defendant by means of the June 12.

Mueller mortgage in the hands of the said Fraser at the disposal Thom AND

of the plaintiffs.

	

LAMONT
v .

Then I also think that the plaintiffs are estopped by the WALKER

release, as well as their conduct, from now asserting that the
Thom mortgage has not been paid. The principles applicabl e
are outlined in the oft-cited case of Pickard v . Sears (1837), 6

A. & E. 469 at p. 475 . Compare Freeman v . Cooke (1848), 1 8
L.J., Ex. 114. Paraphrasing a portion of the judgment o f
Lindley, L.J. in Gordon. v. James, supra, at p . 259 this woul d
appear to have been the situation, after defendant and Muelle r
saw the release, apparently duly executed . "The plaintiffs tol d
them by this release that they got their money . They had n o
knowledge and no reason to suppose for a moment that this
statement was not true. They had every reason to suppose tha t
it was true. Acting upon that supposition they went on in per -
fect security, treating the new mortgage as valid and binding Judgment

and of course not considering the prior mortgage, which
they would have done, if their suspicions had been aroused .
The plaintiffs by their carelessness you might say, but I woul d
rather say by their acts, enabled Fraser to deceive the defend-
ant and Mueller, and lulled them into security. It appears t o
me, therefore, that the plaintiffs are not in a position to say
that they are entitled to any relief as against the defendant .
I do not see that defendant has in any way contributed to th e
plaintiffs' loss whereas, on the other hand, they have entirely
misled him by their incautious act." This latter statement I
have already applied to the plaintiffs leaving the money to whic h
they were entitled, for such a length of time in the hands of
Fraser.

While so finding in favour of the defendant, I think there i s
another feature of this case, which is worthy of consideration ,
especially, if I had come to the conclusion that the mortgage i n
question had not been paid or the plaintiffs not estopped from
setting up non-payment . While Mueller is not a party to this

10
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MACDONALD, action, still his security would be impaired, if not destroyed ,
J .

should it be decided that plaintiffs had a first mortgage upo n
1930

	

defendant's property . He expected to obtain this position him-
June 12 . self and doubtless assumed, when he saw the discharge of the

2no AND prior existing mortgage in the hands of Fraser that he was so
LAMONT secured and received payment of interest accordingly . It might
WALKER be contended that plaintiffs, with a knowledge of the circum-

stances, and viewing a possible claim as to priority, should not
have added Mueller as a party to determine his rights and avoi d
multiplicity of actions .

Subsection (4) of section 2 of the Laws Declaratory Act ,
R.S.B.C. 1924, Cap. 135, provides :

"The Court and every judge thereof shall recognize and take notice of al l

equitable estates, titles, and rights and all equitable duties and liabilities

appearing incidentally in the course of any cause or matter, in the same

Judgment manner in which the Court sitting in equity would have recognized an d

taken notice of the same in any suit or proceeding duly instituted therei n

before the said twenty-ninth day of April, 1879 :"

While a duty is thus cast upon a trial judge irrespective o f
any pleading or application, I think it only applies to the partie s
then in litigation. I do not think that marginal rule 133 would ,
in the circumstances, be applicable . I thought it well to refer
to the matter and indicate that Mueller 's rights under his mort-
gage are not in any manner affected in the action.

The action is dismissed with costs .

Action dismissed.
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RENAHAN ET UX. v . CITY OF VANCOUVER. INIACDONALD ,
J .

Damages—City waterworks—Bursting of a main—Flooding of plaintiff's

	

1930
property—Liability of the city .

Sept. 17 .

A water main being part of the waterworks system of the City of Vancouver

burst, and the water flooded the plaintiff's property causing consider -

able damage . In an action for damages :

Held, that the construction of the waterworks being authorized by Act o f

Parliament, and there having been no act of negligence, the city is no t

liable in damages to the plaintiffs .

A CTION for damages. The main pipe of the City 's water-

works, for the supply of water to residents on Beach Avenue ,

burst in front of the plaintiffs' property and spread on to the

premises causing material damage. The facts are set out in the

reasons for judgmerit . Tried by MACDONALD, J. at Vancouver

on the 4th of September, 1930 .

E. A. Lucas, for plaintiffs .
31cCrossan, I .C., for defendant.

17th September, 1930 .

MACDONALD, J. : On the 17th of February, 1930, a main pip e
for the supply of water on Beach Avenue, Vancouver, B .C . ,

burst. It was close to the adjoining property, occupied by th e
plaintiffs and the flooding, which then ensued, caused substantia l

damage to the plaintiffs . It is alleged that the breaking of suc h

water-pipe constituted a nuisance, for which the defendant i s

liable. The contention of the defendant is, that the water-pip e
in question was part of a waterworks system duly installed by
the defendant, as a public body, performing a public duty unde r

statutory authority, consequently that it was under no liabilit y
in the matter, unless negligence in such performance be allege d
and shewn on the part of the defendant . This submission fol-
lows the statement of the law by Lord Macnaghten in Eas t

Fremantle Corporation v . Annois (1902), A.C . 213 at p. 217

as follows :
"The law has been settled for the last hundred years . If persons in the

position of the appellants, acting in the execution of a public trust and fo r

the public benefit, do an act which they are authorized by law to do, and do

RENAHAN
V .

CITY O F
VANCOUVE R

Statement

Judgment
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MACDONALD, it in a proper manner, though the act so done works a special injury to a
J .

	

particular individual, the individual injured cannot maintain an action .
He is without remedy unless a remedy is provided by the statute . That wa s

1930

	

distinctly laid down by Lord Kenyon and Buller, J . and their view wa s

Sept . 17 . approved by Abbott, C .J . and the Court of King's Bench . At the same time
Abbott, G .J . observed that if in doing the act authorized the trustees acte d

RENAHAN arbitrarily, carelessly, or oppressively, the law in his opinion had provide d

V.

	

a remedy . "
CITY O F

VANCOUVER There has been no suggestion, that the actions of the defend -
ant were unreasonable or oppressive in any way, which migh t
have afforded a ground of action, even where statutory authority
was shewn as in Howard-Flanders v . :Walden Corporation

(1926), 70 Sol . Jo. 544 .
It was, however, incumbent upon the defendant when th e

bursting of the pipe with attendant damage was proved, not only
to shew the statutory authority for the construction of the water -
works at the place in question, but that there was no negligenc e
in utilizing this power in that behalf . On this point evidence
was adduced to satisfy me, that every precaution was taken wit h
respect to the purchase of suitable pipe, inspection of the sam e
and proper installation for use as part of the waterworks system .

Judgment This occurred over two years, prior to the occurrence complaine d
of, and immediately thereafter steps were taken to remedy, a s
near as possible, any damage that might result from the flooding .

"As a general proposition, it may be stated that the properly doing o f

that which the law itself expressly or by necessary implication authorize s

is not a nuisance, although it be the doing of that which, but for th e

justification of the law's authority, would be so ."

This statement of the law in the United States appears in 4 6
C.J. p. 672, sec. 40, but it is qualified later on in that work ,
as to there being no protection against a private action fo r
damages resulting from what is termed a "public nuisance . "
Then the distinction between the law in that country and i n
England is referred to at p . 675 as follows :

"The English rule is that if an injury is caused by the doing of an act

authorized by Parliament there is no redress whatever . But by force o f

statute, if in the course of the doing of the thing authorized a nuisance i s

created, damages may be recovered therefor ."

This distinction is emphasized in the case of E. I. Du Pont
de Vemours Powder Co. v. Dodson (1915), 49 O1k. 58 at p .
64 ; 150 Pap. 1085 at p . 1087. A portion of the judgment read s
as follows :
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"The rule in England that no damages or redress can be obtained in the MACDONALD ,

Courts for a nuisance, or any structure or use of real property, which does

	

J .

direct injury to private property, provided Parliament has authorized the

same, and not provided for compensation for such injuries, does not and 193
0

cannot exist in this country. The rule in England is founded on the unre- Sept. 17 .

strained and unlimited power of Parliament to take or damage privat e
property at will without compensation ."

	

RENAI-IAN

Then to the same effect and as being more applicable to the CITY OF

supply of water to residents of a municipality, vide Halsbury's VANCOUVER

Laws of England, Vol. 21, p . 402, sec . 673 as follows :
"Where water is artificially introduced into buildings for supply to th e

occupants, or is in the ordinary course artificially drained away by pipe s

or gullies, liability for damage caused by its escape only ensues upon proo f

of negligence .

"Water companies and others, who are entitled by statute to accumulat e

water artifically, are not liable except for acts which are not authorized

directly or by implication, or for acts which, although authorized, are negli-

gently performed . "

Green v. The Chelsea Waterworks Company (1894), 70 L.T .
547, is one of the eases cited for the last proposition and is ver y
applicable here and is practically conclusive . The head-note i s
supported by the context of the judgment and reads as follows :

"A main belonging to a waterworks company burst, and the water flooded

the plaintiffs' premises, causing considerable damage .

	

Judgment

`"Held, that the company being authorized by Act of Parliament to lay

the main, and having been guilty of no negligence, were not liable in dam -

ages to the plaintiffs."

A portion of the judgment of Mathew, J . is in accordance
with the facts of this case and I so find. He said (p. 548) :

"In this particular case the waterworks company obtained from Parlia-

ment the power to construct reservoirs, and to carry their mains and pipe s

under public thoroughfares, with the obligation that, when once the work s

are constructed, they shall continue to supply the public . It is clear that

with no amount of care or skill can they prevent the bursting of one o f

their pipes, and the consequent damage that may be occasioned to those who

may be living near to where the bursting has taken place . "

That case is also important, as in appeal, the doctrine of
Rylands v. Fletcher (1868), 19 L .T. 220 was discussed an d
held inapplicable as follows :

"It was argued that the company were liable by reason of the doctrin e

in Rylands v . Pletcher (ubi sup.), and it was said that this was like the

ease of a landowner who stores water on his land so as to become a sourc e

of danger to his neighbours, and that consequently the defendants were

bound to chew that they were relieved by the Acts of Parliament under

which the company was constituted from the duty of keeping the water in

their pipes. The fault of that argument is in the major proposition .
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Then in the face of these authorities and others that may be
found in Leighton v . B.C. Electric By. Co . (1914), 20 B.C . 18 3

how do the plaintiffs hope to succeed in this action? It is sub-
mitted on their behalf, that the effect of such decisions i s
destroyed, if, upon the facts, the case of Charing Cross Elec-
tricity Supply Company v. Hydraulic Power Company (1914) ,
3 K.B . 772 (following Midwood & Co ., Limited v . Manchester

Corporation (1905), 2 K.B. 595) can be applied.

In those cases the defendants were held liable, because ther e
was a statutory provision that they should not be exempt fro m

Judgment liability, through creating a nuisance . They differed in thi s
respect from the Green v. Chelsea case and others of a like
nature, where there was no such provision as to liability .

There is no specific exemption from liability in the statute,
authorizing the defendant to construct and maintain its water -
works system, nor any clause creating a liability in connectio n
therewith, but the plaintiffs contend that the provision in th e
statute, as to repair of streets, has the same effect, as in th e
Charing Cross case. This provision, as amended in 1928, read s
as follows :

"320 . (1 .) Every public street, road, square, lane, bridge, and highwa y

in the city shall, save as aforesaid, be kept in reasonable repair by the city . "

I intimated during the argument, that 	 while the trend of
the trial should govern—(see Scott v . Feraie (1904), 11 B.C .

91) and this contention on the part of the defendant was only
raised during the argument, still, even if an amendment to th e
pleadings took place, I did not think this section would be of any
benefit to the plaintiffs . I would in the first place hold, that th e
street had been "kept in reasonable repair ." Then I do not

MACDONALD ,
J .

193 0

RENAHA N
V .

CITY O F
VANCOUVER

Rylands v. Fletcher was not a case of a company authorized to lay down
water pipes by Act of Parliament. It was a case of a private individual
storing water on his own land for his own purposes . "

The case of Dunn v . Proprietors of Birmingham Canal Navi-
Sept . 17 .

gation (1872), 27 L.T. 683 was also referred to as follows :
"The same argument was used without success in the case of Dunn v. Th e

Birmingham Canal Company (ubi sup .), where, without any negligence on

the part of the company, water from the canal had flooded the plaintiff' s
mine . It was there held that the defendants were not liable expressly on

the ground that the doctrine of Rylands v . Fletcher was inapplicable to a
company which was doing what it was authorized to do by Act of
Parliament ."
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think a construction could well be placed upon this legislation, MACDONALD ,

J.
which would shew an intention to thereby impose liability upon

	

—
the defendant, in carrying out a waterworks system for the

	

1930

general benefit of the city. In other words that the section had Sept. 17 .

no applicability .
In Lambert v . Lowestoft Corporation (1901), 1 K.B . 590,

though the action arose out of a defective sewer, still the other
facts are so similar as to afford in this case an application of th e
principles therein outlined . Plaintiff there contended that an
absolute duty was cast upon the defendant Municipality of
keeping the sewer in repair and not to allow it to be a nuisance .
Further that the liability was not dependent on negligence .

It was contended that Borough of Bathurst v . Macpherso n

(1879), 4 App. Cas. 256 and the Municipal Council of Sydney

v. Bourke (1895), A.C. 433 applied . Lord Alverstone, C .J . ,
however, in his judgment distinguished those cases. He, after
having referred to the lack of liability in the execution of a
statutory duty, unless negligently performed, said (p . 595) :

"I am clearly of opinion that neither of those eases is sufficient to sup -

port the argument of the plaintiff . In the Bathurst Case [ (1879) ], 4 App .

Cas . 256, not only might the plaintiff have recovered upon the ground of Judgmen t

negligence, but, as pointed out by Lord Herschell in the Sydney Cas e

(1895), A .C. at p . 441, the defective drain had caused the road to becom e

dangerous, and no steps had been taken by the defendants in that case t o

prevent accidents, although they were well aware of the condition of th e

road . Their Lordships in the Bathurst Case found that the appellants had

caused a nuisance in the highway by the construction of the drain, by thei r

neglect to repair it, and by leaving a dangerous hole open and unfenced . "

Then further reference is made to the Sydney Case by Lord
Alverstone stating, that in his opinion Lord Herschell was onl y
in that case dealing with the subject-matter under discussion and
his expressions must be so construed—that he did not intend t o
lay down a general rule that "simply because an accident has
occurred in a road due to a latent defect in a sewer," th e
defendants, whose duty it is to maintain the sewer, are liable ,
apart from negligence. He concluded his judgment in words
that may be aptly applied, with requisite changes, to my findings
in this case, with respect to the water main :

"I find that in this case there was nothing to warn the defendants that
there was anything wrong with the sewer, nor could they by the exercise of
any reasonable care have discovered the existence of the hole under the roa d
until the accident happened ."

RENAHAN

V .

CITY OF

VANCOUVER
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MACDONALD, I feel no doubt that my conclusion is correct, as to there being
J .

no liability in this case against the defendant . It is true, as
1930 admitted by the city engineer, that the plaintiffs, if such a con-

sept .17 . elusion were reached, would be suffering a loss, which might b e

RENAIXAN
said to be for the benefit of the community as a whole .

v .

	

I am not dealing, however, with this aspect of the case bu t
CITY O F

VANCOUVER simply the legal rights of the parties . While entertaining such
opinion as to the liability, it was deemed advisable that evidence
should be adduced as to the damages suffered by the plaintiffs .

Plaintiffs claimed both special and general damages . I
Judgment would have allowed the special damages at $1,000 .60, but, as t o

the general damages, they seem too remote and would not have
been recoverable had my decision been in favour of the plaintiffs .

The action is dismissed with costs .
Action dismissed.

COURT OF
APPEA L

193 0

June 30 .

REX v. CHOW DUCK YUET .

Criminal law--Charge of selling opium—Conviction—Revision of sentence—
Power of Court of Appeal—Criminal Code, Sees . 1013 (2) and 1015—
Can . Stats . 1929, Cap . 49, Sees . 4 and 14 .

On a charge of selling opium the accused was found guilty and sentenced

Cxow DUC K
YvET

	

of payment of the fine the accused be imprisoned until the fine be pai d

or for a period not exceeding twelve months, as required by section 1 4

of The Opium and Narcotic Drug Act, 1929 :

Held, that the Court has power to increase the sentence and there shoul d
be added thereto a term of imprisonment in default of payment o f
the fine .

APPEAL by the Crown from the decision of MCINTOSh ,

Co. J. of the 7th of April, 1930 . The accused was convicted o n
a charge of unlawfully selling opium and he was sentenced t o
imprisonment for one year and one day in the common gaol a t

Statement
Oakalla in the County of Westminster, and fined $200. The
ground of appeal was that the sentence did not direct that i n
default of payment of the fine the accused be imprisoned unti l
the fine and the costs imposed be paid or for a period of not
less than twelve months as required by section 14 of The Opiu m
and Narcotic Drug Act .

REX

	

to imprisonment for one year and one day and fined $200. On appeal
v'

	

by the Crown that the sentence be increased by directing that in default
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The appeal was argued at Victoria on the 26th and 30th o f
June, 1930, before MACDONALD, C .J.B.C., MARTIN, GALLIHER ,

MCPHILLIPS and -MACDONALD, JJ.A.

153

COURT O F
APPEAI.

1930

_Moresby, Is. .C., for appellant : The learned judge overlooked	 Tune 30 .

the provisions of section 14 of The Opium and Narcotic Drug

	

REx

Act. Under that section it is imperative that the sentence

	

v .
Chow Ducx

should provide for a term of imprisonment in case the fine is

	

YUET

not paid. Where there is an illegal sentence the Court of Appea l
can correct it : see Criminal Code, Sec. 1013 ; Rex v . Adams

(1921), 36 Can. C.C. 180 at p . 181 ; Rex v. Finlay (1924) ,
43 Can. C.C. 62 at p. 63 ; Rex v . Carney (1914), 10 Cr . App .
R. 79 ; Rex v. Pilley (1926), 19 Cr. App. R. 101 ; Rex v

England (1924), 19 Sask . L.R. 165 ; see also section 1015 of
the Criminal Code. As to how far the Court of Appeal may
vary the judgment below see Rex v. Musgrave and Reid (1926) ,
58 N.S.R. 536 ; Rex v. De Young (1927), 60 O.L.R. 155 ;

Argument
Rex v. Zimmerman (1925), 37 B.C. 277 at pp. 278-9.

Stuart Henderson, for respondent : Both section 1013 (2 )
and section 1015 have the words "unless the sentence is on e
fixed by law." The sentence imposed was an illegal sentenc e
and this Court has no power to make an illegal sentence lega l
without looking at the evidence to find out whether there is an y
warrant for sentencing the accused at all . Accused can only be
convicted in his own presence : see Rex v. Hales (1923), 1 7
Cr. App. R. 193 .

[Argument adjourned to June 30th in order that accuse d
may be present .]

30th June, 1930.

Henderson : The question is whether the Court can rectify
the illegal sentence .

Moresby, replied .

The judgment of the Court was delivered b y

MACDONALD, C .J.B.C. : We think this Court has the powe r
to amend. The sentence will therefore be amended by adding
thereto "and in default of payment of the fine imprisonment judgmen t
until such fine be paid or for a period of three months to com-
mence at the end of the term of imprisonment awarded by th e
sentence . "

	

Appeal allowed.
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DUN CAN v. THE BOARD OF SCHOOL TRUSTEE S
OF LADYSMITH .

Negligence—Damages—Limitation of action—R .S.B .C . 1 .924, Cap . 145, Secs .
3, 8 and 11 ; R.S .B.C . 1911, Cap . 206, Sec. 81 .

DUNCAN.

	

On the morning of the 17th of November, 1921, the principal of the Lady -
THE BOARD

	

smith High School, conducted certain experiments in chemistry befor e
OF SCHOOL

	

his class. He then went to lunch and left the apparatus for the pupil s

LADYSMITH
required chemicals from a closet in which they were kept and setting
up the apparatus proceeded to repeat the experiments seen in the
morning . While so engaged the plaintiff, then 14 years old, came int o
the room and when approaching the apparatus an explosion took place ,
a piece of glass entering the plaintiff's right eye in which he lost hi s
sight. The plaintiff reached his majority in November, 1927, and he
brought action for damages in April, 1929 . The jury returned a ver-
dict in defendant's favour and the action was dismissed .

Held, on appeal, affirming the decision of MORRISON, C.J.S.C ., per MAC -
DONALD, C .J.B.C ., and GALLIHER, J .A., that section 81 of the Publi c
Schools Act provides that "No action shall be brought against any
school trustee, . . . unless within three months after the act com-
mitted," etc ., and as the action was not brought within the time s o
fixed the appeal must be dismissed .

Per MARTIN, J .A . : That the action is barred by section 11 of the Statut e
of Limitations and the appeal should be dismissed .

APPEAL by plaintiff from the decision of MoRRtsox ,
C.J .S .C. and the verdict of a jury in an action for damages for
loss of eyesight by reason of the negligence of the defendant, it s
servants or agents in failing to protect the plaintiff agains t
chemicals and other dangerous substance used by the defendan t
in its school system . During the year 1921, one Hudson was
principal of the Ladysmith High School and on the morning of

Statement the 17th of November, 1921, he conducted a chemistry class i n
which he sheaved them certain experiments . When he had fin -
ished the experiments he h .]d n<< 1 up all the chemicals he ha d
for the purpose and left the apparatus to be cleaned up by the
pupils . He then left the school during the lunch hour, and
while he was away some of the pupils set up the apparatus them-
selves and obtaining chemicals they experimented with them .
While they were so engaged the plaintiff who was 14 years o f

COURT OF
APPEAL

193 0

June 3 0

TRUSTEES OF

	

to clean. During the lunch hour the pupils managed to get the
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age at the time, and in another class, entered the room and on COURT O F
APPEAL

nearing the apparatus there was an explosion, a piece of glass

	

—
piercing his right eye . The glass was taken out but he lost his

	

193 0

sight in this eye . There was a cupboard in this room in which June 30 .

the principal kept all the chemicals that he used but he says he
DUNCA N

always kept it locked and that it was locked when he went to

	

v .

lunch at the noon hour on the day in question . From the evi-
dence of the pupils who were in the room at the time of the TRUSTEES OF

LADYSMIT H
accident it would appear that the chemicals were taken from th e
cupboard and that it was not locked but owing to the length o f
time since the accident the evidence was of an uncertain charac -
ter as to this . The jury brought in a verdict for the defendant Statement

and judgment was entered accordingly .
The appeal was argued at Vancouver on the 11th and 12th o f

March, 1930, before MACDONALD, C.J.B . C ., MARTIN, GALLIHE R

and McPxILLIPS, JJ.A.

Craig, P.C. (Cunliffe, with him), for appellant : The chemi-
cals were kept in the cupboard and there is conflict of evidenc e
as to whether the cupboard was locked during the noon hour.
There should be special care in keeping dangerous chemical s
locked with a lock that cannot be opened by others . The pupil s
got the chemicals, which has all the appearance of laxity on th e
part of the school staff . We say there was misdirection and
wrongful admission of evidence. Hudson is no longer principal
of the school and his examination for discovery should not hav e
been used as evidence on the trial .

Farris, K.C., for respondent : The accident took place nin e
years ago and the evidence as to how the chemicals were obtaine d
is very vague. On the question of liability see Bohane v. Dris-

coll (1929), I .R. 428. That Hudson 's evidence should be
allowed in on the trial see marginal rule 370c (1) . The action
is barred by the Statute of Limitations. The only section that
assists them is section 8, but see Piggott v . Rush (1836), 4 A .
& E. 912 ; Harnett v . Fisher (1926), 135 L .T. 724. This come s
really within section 11 (2) of the Act and the other sections d o
not apply . We rely on section 81 of the Public Schools Act.

Craig, in reply : That the Statute of Limitations does no t
apply see Inglis v. Haigh (1841), 8 M. & W. 769 at p . 778 ;

Argument
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Chandler v . Vilett (1670), 2 Wins . Saund. (3rd Ed.) 117 e ;
Collins v. Brook (1860), 5 H. & N. 700 at p. 705 . There is a

1930 distinction between an obligation arising by statute and one
June 30. arising by common law : see Lyles v . Southend-on-Sea Corpora-

DUNCAN
tion (1905), 2 K.B. 1 ; Bradford Corporation v. Myers (1916) ,

	

v .

	

1 A.C. 242 .
THE BOARD
OF SCHOOL

TRUSTEES OF
LADYSMIT H

COURT OF
APPEAL

MACDONALD,
C .J .B.C .

Cur . adv. vult .

30th June, 1930 .

MACDONALD, C .J.B.C . : Section 81 of the Public Schools Act ,
R.S.B.C. 1911, being Cap . 206, provides that :

"No action shall be brought against any school trustee individually o r

against the Board of School Trustees in their corporate capacity, or against

the secretary of the said Board, for anything done by virtue of the office of

trustee or secretary, unless within three months after the act committed ,

and upon one month's previous notice thereof in writing ."
At the time of plaintiff's injury he was fourteen years of age .

He reached his majority in November, 1927, and the action was
commenced in April, 1929 . He founds his claim to bring it a t
this late date on sections 3 and 8 of the Statute of Limitations ,
Cap. 145, R.S.B.C . 1924. The defendant submits that an
action of trespass on the case which this is is not within sai d
section 8 . They pleaded in defence as well said section 81 .

In my view of the case it is unnecessary to consider section 8
since I think that said section 81 is the controlling section an d
that the plaintiff 's action is out of time under it.

By the Public Schools Act powers and duties of the Boar d
are defined to be inter cilia to furnish houses, maps, and
apparatus and to appoint teachers. They appointed a hea d
master, Hudson, and they furnished him with the apparatus
and chemicals which caused the mischief. By the Act these are
under the control of the School Board.

The said chemicals were kept in a cupboard in the principal' s
class-room and were necessarily used by him from time to tim e
in making chemical tests and demonstrations to his class . The
key to the cupboard was entrusted to him and the plaintiff
alleges that the principal left the school for lunch leaving no on e
in charge and leaving the cupboard unlocked with the result tha t
pupils got out some of the chemicals and were experimentin g
with them when an explosion occurred which destroyed the sigh t
of one of the plaintiff's eyes. The plaintiff was merely a
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bystander but was taking no part in the use of the chemicals .

	

COURT

	

OF
APPEA L

The gist of the negligence alleged is the leaving of the cup -
board unlocked and leaving the pupils in the class-room and

	

193 0

about the school-house without anyone in authority over them . June 30.

Hudson was the servant or agent of the Board and I think the
DUNCA N

doctrine respondeat superior applies. The defendant put the

	

v.

chemicals in the school-house without providing efficient means ofsxooLD
of safeguarding them from the children, but since the action was TRUSTEES O F

LADYSMIT H
not brought within the time fixed by section 81 the appeal mus t
be dismissed .

MARTIN, J .A. : This is an appeal from the dismissal of th e
plaintiff's action, tried by Chief Justice MORRISON and a jury ,
for damages for the loss of his eye on 17th November, 1921 ,
when he, being then fourteen years of age, was a pupil in th e
high school at Ladysmith conducted and controlled by th e
defendant under the Public Schools Act and in charge of on e
Hudson as principal who, pursuant to defendant's proper orders ,
conducted classes in chemistry, and it is alleged that during th e
lunch hour, after the conclusion at noon of a class in chemistry ,
Hudson negligently left dangerous chemicals in his said class -
room in a cupboard with its door unlocked so that certain
scholars, during said recess, in attempting to repeat Hudson' s
experiments in his absence with dangerous chemicals taken fro m
said cupboard, brought about an explosion thereof with th e
result that a piece of glass from a test-tube was blown int o
plaintiff 's right eye, destroying its sight, when, on returnin g
from lunch, he lawfully went into Hudson's class-room from hi s
own class-room across the hall and was approaching a group o f
pupils that he saw standing about the sink .

The defendant denied all negligence and in particular tha t
the cupboard had been left unlocked, and the jury returned a
verdict in its favour.

No question has been raised as to the law of negligence applic-
able to the case, which I presume must be conceded to be as lai d
down in the unanimous decision (though it was not cited) of th e
Court of Appeal in the very similar case of Williams v . Eady

(1893), 10 T .L.R . 41, which was approved by that very eminen t
judge, Chief Baron Palles, and other learned judges, in Sullivan

MARTIN,
J .A .
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COURT OF v . Creed (1904), 2 I .R. 317, 334, and cf. also Jackson v .
APPEAL

London County Council and Chappell (1912), 28 T.L.R. 359 ;
1930 and Shepherd v . Essex County Council (1913), 29 T .L.R. 303 ;

June 30 . but weighty objections have been taken to the wrongful admis-

DU CAN
sion of evidence and to misdirection in a vital matter, i .e . ,

	

v.

	

respecting the mere rumoured possession by some unknown pupil
THE BOARD
OF SCHOOL of a key to the cupboard, but before they are entertained it i s

TRUSTEES or necessary to consider the submissions that the action is barred
LADYSMITH

by both sections 3 and 11 of the Statute of Limitations, Cap .
145, R.S.B.C. 1924 .

As to section 3 it was also submitted by respondent that a s
this action is one for trespass on the case it is barred by sectio n
3 because it does not come within the saving proviso of "action s
upon the case for words" (i.e ., slander actionable in itself—
Clerk & Lindsell on Torts, 8th Ed ., 160) in section 8, but there
is a long and ancient chain of authority upon sections 3 and 7
(same as our 3 and 8) of that difficult and obscurely worde d
statute of 21 Jac . 1, to support the counter submission of the
appellant that by the expression "actions upon the case" (i .e . ,

MARTIN, trespass on the case, or shortly ease, Lightwood's Time Limit o n
J.A . Actions, 1909, pp . 192, 291 ; Salmond on Torts, 7th Ed. ,

229-232) in section 3 such actions were intended by Parliamen t
to be included in the expression "action of trespass" in section s
7-8 cf . Chandler v. Vilett (1670), 2 Wms. Saund. (3rd Ed . )
120 ; and Crosier v . Tomlinson (1676), 2 Mod. 71, in whic h
the Court said (p . 73) :

"When the scope of an Act appears to be in a general sense, the la w

looks to the meaning, and is to be extended to particular eases within the

same reason ; and therefore they were of opinion, that actions of trespas s

mentioned in the statute are comprehensive of this action, because it is a

trespass upon the case ; and the words of the proviso save the infant' s

right in actions of trespass ."

And see also Webber v. Tivill (1670), 2 Wins . Saund. (3rd
Ed.) 124, particularly Serjeant Williams 's note (7) at 127d ,
and Piggott v . Rush (1836), 4 A. & E. 912. In Inglis v . Haigh

(1841), 8 M . & W. 769, it was held by the Court of Exchequer
per Baron Parke, pp . 779-80 :

"The statute is unfortunately worded very loosely, and great latitud e

has been adopted in construing it . For instance, the saving clause in cases

of disability (s. "') does not in terms mention any actions on the case ,

except actions on the case for words ; and yet it has always been held to
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extend to all actions on the case, from the manifest inconvenience of a
contrary construction : see Chandler v . Vilett [ (1670) ], 2 Saund. 120 ."

COURT O F
APPEA L

	

Recently in the Court of Appeal in England in Harnett v .

	

193 0

Fisher (1926), 135 L.T. 724 Lord Haworth, M .R., p. 728, June 30.

approved the view of Horridge, J ., p . 727, that the authorities
DUNCAN

	

show that "on a liberal interpretation of the statute, the proviso

	

v .

[in section 7] would extend to actions on the case within the THE BOARD
OF SCHOOL

third section." It follows therefore, from all these authorities TRUSTEES of

that the present action of trespass on the case is not barred by LAOY6IPP H

said section 3 . This brings us to section 11, -viz . :

"(2) Where no time is specially limited for bringing any action in the

Act or law relating to the particular case, no action shall be brough t

against any person for any act done in pursuance or execution, or intended

execution, of any Act of the Legislature, or of any public duty or authority ,

or in respect of any alleged neglect or default in the execution of any such

Act, duty, or authority, unless the action be commenced within twelv e
months next after the act, neglect, or default complained of, or, in case o f
a continuance of injury or damage, within twelve months next after th e
ceasing thereof. "

The section receives much consideration, in the leading case s
of Lyles v. Southend-on-Sea Corporation (1905), 2 K.B. 1, and
Bradford Corporation v. Myers 1915 85 L.J., K.B. 146 ; MARTIN ,

)>

	

J .A .
(1916), 1 A.C. 242, in the House of Lords, and Edwards v .
Metropolitan Water Board (1922), 1 K.B. 291, wherein ther e
is an enlightening judgment by Lord Justice Scrutton in whic h
he points out the difficulty in finding "a clear or distinct line o f
any exact principle" (p . 304) in construing the Act and goes o n
to say, p. 305 :

"In this difficulty I find several decisions of the Court of Appeal referre d

to in the House of Lords without disapproval, and I propose to follo w
decisions of the Court of Appeal so treated even though it may not be eas y

to distinguish them from the ultimate finding or decision of the House of
Lords in the particular case in which they were cited . These decisions of
the Court of Appeal, not overruled by the House of Lords, bind us to sa y
that it is not essential that an act should be done in discharge of a duty
in order to bring the doers within the protection of the Act of 1893 . It i s
enough if it is done in exercise of a power or of an authority provided i t
is to be exercised for the public benefit."

After a careful consideration of the facts of the case at Bar
I do not doubt that it comes within this definition, and so if th e
matter ended there this action would be barred by this statute .

But Mr . Craig submits that he can successfully invoke section
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COURT OF 81 of our Public Schools Act, Cap . 206, R .S.B.C. 1911, in forc e
APPEAL

at the time of the accident, vi-z. :
"81 . No action shall be brought against any school trustee individually

June 30
. or against the Board of School Trustees in their corporate capacity, or

	 against the secretary of the said Board, for anything done by virtue of th e

Du vcAN office of trustee or secretary, unless within three months after the ac t

v .

	

committed, and upon one month's previous notice thereof in writing, an d
THE BOARD the action shall be tried in the district where the cause of action arose .
OF SCHOOL The defendant in any such action may plead the general issue and give the

TRUSTEES OF
LADYSMITH special matter in evidence . If it appears that the defendant acted under

the authority of this Act, or any Act in amendment hereof, or of an y

regulations made pursuant to the powers herein given, or that the cause

of action arose in some other district, the judge or jury shall give him a

verdict . The provisions of this section shall not extend to actions upo n

contract . "

Now, assuming this provision to be a "specially limited"
time which would take the matter out of said section 11 (an d
incidentally, if applicable, reduce the time from twelve months

MARTIN, to three) it is not in my opinion, after a careful consideratio n
J .A . of its sweeping language, viz ., "anything done by virtue of th e

office of trustee or secretary," of assistance to the plaintif f
because the reasoning of the cases already cited in relation to
section 11 apply thereto, and I can find no sound ground fo r
drawing a distinction between obligations imposed by statut e
and those by common law, for they are equally "done by virtu e
of the office" in such cases as the present, where the trustees ar e
acting in pursuance of the legislative duty imposed upon them,
even though their manner of discharging that duty may b e
negligent by reason of their omission to take proper precaution s
to safeguard the pupils entrusted to their care .

It follows that the appeal should be dismissed.

GALLIHER, J.A . : In my opinion this action is barred by the
provisions of section 81 of the Public Schools Act, Cap . 206 ,
R.S.B.C. 1911, which was in force at the time the acciden t
occurred.

McPnILLIPs, J.A. agreed in dismissing the appeal .

Appeal dismissed.

Solicitor for appellant : F. S. Cunliffe .

Solicitor for respondent : C. F. Davie .

1930

OALLIIIER,
J .A .

MCPHILLIPS ,
J .A .
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VANDEPITTE v. THE PREFERRED ACCIDEN T
INSURANCE COMPANY OF NEW YOR K

AND BERRY .

COURT OF
APPEAL

193 0

June 30 .
Insurance, accident—Automobile driven by insured's daughter—Judgmen t

obtained by plaintiff against her for negligent driving—Action defended
by insurance company—Action against insurance company—Costs and
interest—Extent of liability—B.C. Stats . 1925, Cap. 20, Sec. 24.

B., the owner of an automobile, was insured against loss in the defendan t

Company . Under the policy the indemnity to the owner is also avail -

able in the same manner to any person or persons while riding in or

legally operating the automobile with the permission of the insured or

of an adult member of the insured's household . An accident occurred

when B.'s daughter was driving the car with his permission, and the

plaintiff recovered judgment against her for negligent driving, the

insurance Company taking charge of the defence on the trial . In an

action against the Insurance Company under section 24 of the Insur-

ance Act the plaintiff recovered judgment for the amount of the judg-

ment against B.'s daughter .

Held, on appeal, affirming the decision of GREGORY, J ., that the plaintiff

acquires her right to sue the Company under section 24 of said Act

providing the person causing the injury is insured against liability

and although the insured's daughter was not specifically named in th e

policy she answers the description of parties interested and to whom

indemnity is available under section E . thereof and would be entitled
to bring action under said section .

Held, further, that although the policy limited the Company's liability to

$5,000, the limitation does not include the costs of a suit on a clai m

for damages which was defended by the Company pursuant to the

terms of the policy, or interest from the date of the judgment, th e

interest to be on the amount of the limitation only .

APPEAL by defendant Company from the decision o f
GREGORY, J . of the 24th of December, 1929 (reported, 42 B .C .
255) in an action against the defendant Company under sectio n
24 of the Insurance Act to recover the amount of a judgmen t
obtained against Miss Jean Berry for negligently driving her
father's automobile, the father having taken out a policy in th e
defendant Company insuring himself and any person whil e
driving in or legally operating the automobile for private or
pleasure purposes with the permission of the insured, or an y
adult member of the insured's household .

VANDEPITT E
V .

THE
PREFERRED
ACCIDEN T

INS . CO . OF
NEW YOR K

Statement

11
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The appeal was argued at Vancouver on the 3rd and 4th o f
APPEAL

April, 1930, before MARTIN, GALLI13ER and MOPHILLIPS, JJ.A.
193 0

June 30 .

		

Alfred Bull, for appellant : There is no evidence to support
- the contention that the injury was caused by the insured's ca r

VANDEPITTE and that she was liable : see Continental Casualty Co . of Canada
THE

	

v . Yorke (1930), 1 D.L.R. 609 ; Barlow v . Merchants Casualty
PREFERRED
ACCIDENT Insurance Co . (1929), 41 B.C . 427. Jean Berry could no t

NEwYoxx have recovered judgment against the company if she had satis -
fied the judgment against her : see Trites-Wood Company v .

Western Assurance Co . (1910), 15 B.C. 405 ; Mitchell v. City

of London Assurance Co . (1888), 15 A .R. 262 at p. 281 ;
Tweddle v . Atkinson (1861), 1 B. & S. 393 at p . 396 ; Arnould
on Marine Insurance, 10th Ed ., p. 237, sec. 172 ; Watson v.

Swann (1862), 11 C.B. (N.s.) 756 ; Boston Fruit Company v .

British and Foreign Marine Insurance Company (1906), A.C.
336 at p . 343 ; Keighley, Maxsted & Co . v. Durant (1901) ,
A.C. 240 ; Hagedorn v. Oliverson (1814), 2 M. & S. 485 ;
Grover ce Grover, Limited v . Mathews (1910), 2 K.B. 401 ;
Williams v. Baltic Insurance Association of London, Ld .

(1924), 2 K.B. 282 at p . 284 . Making Berry a party makes no
Argument

difference as the time for bringing action had expired : see
Trites-Wood Company v. Western Assurance Co . (1910), 15
B.C. 405 ; Ayscough v . Bullar (1889), 41 Ch. D. 341 at p . 346 .
So far as Jean Berry is concerned the contract of insurance is
void under section 10 of the Insurance Act : see Howard v .

Lancashire Ins . Co . (1885), 11 S .C.R. 92 ; The Sadlers' Com-

pany v. Badcock (1743), 2 Atk. 554. Miss Berry is a mer e
licensee . She has no insurable interest : see Lucena v . Craufurd

(1806), 5 Bos . & P. 269 at p . 302 ; Victoria-Montreal Fire Ins .

Co. v . Home Ins. Co. of New York (1904), 35 S .C.R. 208 at
p. 220 ; Hessen v . Iowa Automobile Mut. Ins. Co . (1922), 190
N.W. 150. Under the omnibus clause of the conditions Berr y
should direct in writing to indemnify her : see Schoen field v .

Pilot Ins. Co. Ltd . (1930), 37 O .W.N. 355 ; Heane v. Rogers

(1829), 9 B . & C. 577 .
C . L. McAlpine, for respondent : The case of Continental

Casualty Co . of Canada v . Yorke (1930), 1 D.L.R. 609 does
not apply to the facts in this case : see also Yangtsze Insurance
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Association v . Lukmanjee (1918), A .C. 585 and Ayscough v.

Bullar (1889), 41 Ch. D. 341 .
Bull, replied .

Cur. adv. vult .

30th June, 1930 .

MARTIN, J.A . : This case has, in view of its importance ,
engaged our very careful attention with the result that I am s o
much in accord with the very lucid and succinct judgment o f
our brother GALLIIIER that I feel it would be superfluous to ad d
anything to the reasons that he is handing down for our disposi-
tion of the appeal and cross-appeal.

GALLTHER, J .A. : This is an appeal from the decision of
GREGORY, J., awarding the plaintiff judgment in the sum o f
$5,000 and costs . The material facts are set out in his reason s
for judgment .

Four main grounds of appeal were argued before us, viz . :

1. Jean Berry was not insured under the policy. 2. So far as
Jean Berry is concerned the contract is void under the Insur-
ance Act, B .C. Stats . 1925, Cap. 20, Sec. 10. 3. As Jean Berry
could not recover plaintiff could not . 4. Under the terms of the
policy it is a condition precedent in order to recover under
section E that the named insured shall in writing direct to whom
the indemnity payable to unnamed persons thereunder shall be
applied .

It was further argued that this case is not distinguishabl e
from Continental Casualty Co . v. Yorke (1930), S .C.R. 180 .

I do not think there is any merit in the contention that as
regards Jean Berry the transaction was one of gaming or wager-
ing under section 10 of the Insurance Act .

As to the contention that she was not insured under the policy

—while it is true that she was not specifically named therein ye t
she answers the description of parties interested and to whom
indemnity is available under section E thereof and would I
think be entitled to bring an action and maintain it on proo f
that she came within that section .

The plaintiff (respondent) acquires her right to sue th e
Company by virtue of section 24 of the Insurance Act, Cap . 20,

163

COURT OF
APPEAL

1930

June 30.

VANDEPITTE
V.

TH E
PREFERRED
ACCIDENT

INS . CO. OF
NEW YORK

MARTIN,

J .A .

GALLIIIER ,
J.A .
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COURT OF of 1925, providing the person causing the injury is insure d
APPEAL
—

	

against liability and the plaintiff has brought herself (which in
1930

	

this case she has) within the other conditions of the section . If
June 30 . I am right in holding that Jean Berry was insured against

VA\DEPITTE
liability then that section is fully complied with and the plaint -

v .

	

ill's right to sue is established. I do not regard the last line of
Tn E

PREFERRED section E of the policy "as the named insured shall in writin g
ACCIDENT direct" as a condition precedent. If it were so R. E. Berry b y
INS . CO. OF
NEW YORK refusing to so direct could defeat the benefit of the provision .

I regard it more in the nature of a protection to the Compan y
in the application of its indemnity after the final ascertainmen t
of its extent in a case where the named insured is entitled to a
portion thereof and some other person is also entitled to
indemnity in order that the Company may not be called upon to
pay twice over or in different amounts. Here there is no clai m
by J . E. Berry to indemnity and in such a case as this "direc -
tion" would have no application for no protection of the othe r
persons entitled to indemnity is necessary . But Mr. Bul l
argues that assuming all these points found against him he i s

GALLIHER, still within the decision of the Supreme Court of Canada in th e
J .A .

said case of Continental Casualty Co. v. Yorke, supra, on the
corresponding section 85 of the Ontario Insurance Act, R .S.O .
1927, Cap. 222, which is in present essentials identical with our
section 24, hence if this case cannot be distinguished from tha t
decision of the Supreme Court plaintiff cannot succeed. But
there is this distinction and I think it is a material one—tha t
in the Continental case the Company at no time took any par t
in the proceedings instituted against the insured ; while here the
Company from the inception of the proceedings against Jea n
Berry took over her defence as obligated by said section E, an d
conducted the action on her behalf, pleading on her behalf t o
the claim with full opportunity of raising all defences whic h
she might have to the claim, conducted the trial on her behalf ,
examined the witnesses and had the benefit of all advantages t o
be gained from a judgment in her favour which would accrue t o
them in freeing her from liability and hence itself as well .

Mr. Justice Lamont who delivered the judgment of the Cour t
says at p . 186 :

"If the judgment was evidence as against the appellant of the existence



XLIII.] BRITISH COLUMBIA REPORTS .

	

165

of the injury insured against and of the liability of the insured therefor, COURT OF

the appellant would be liable on the policy if the insured, having a good APPEA L

defence to the claim for damages, failed to set it up in her pleadings, and

prove it at the trial, and judgment went against her on that account . This

	

193 0

would be to expose the appellant to the obligation of indemnifying the June 30 .
insured not only where it had agreed to do so, but also where it had not
agreed to do so but judgment had been obtained against the insured through VANDEPITTE

failure on her part to set up or establish an available defence ."

	

TiE
This cannot I think be said of the case at Bar for everything PREFERRED

ACCIDEN Twas in the hands of the Company who conducted the defence as INS . Co . OF

was its liability to do so under said section E, and all defences NEW YORK

were available to it to set up, and to say that under such circum-
stances the question of liability would have to be tried out anew
in an action against the Company would be equivalent to givin g
it a second opportunity to dispute the subject-matter of th e
action where it had already full opportunity to do so and di d
do so in the action against Jean Berry where the defence in tha t
action if successful would have relieved it from all liability .

It was in effect under its delegation trying out its ow n
liability at the same time as that of Jean Berry though it was
not named a party to the action—and the result under the

GAr.LIUER
present circumstances is that there are no equities here reserved

	

J .A .

by said section 25 which prevent the plaintiff from recoverin g
damages under that section . To this extent therefore as regards
the defendant's liability the judgment for $5,000 appealed fro m
should be affirmed without however adopting the reasons give n
by the learned judge below and so the appeal of the defendan t
should be dismissed .

But there is a cross-appeal by which the plaintiff seeks to
increase the judgment in her favour to $5,649.26, being mad e
up of $4,600 for the amount of the judgment originall y
obtained by the plaintiff against Jean Berry plus the amount o f
$780.25 for costs then awarded amounting to $5,380 .25 as the
total of the judgment on 13th June, 1929, together with interes t
on that sum at 5 per cent. from that date .

The learned judge below gave judgment only for a total o f
$5,000 as the suggested limit of the indemnity under the polic y
but this would appear to ignore the further liability for cost s
and interest imposed by section E (4), which provides that the
Company shall



166

	

BRITISH COLUMBIA REPORTS .

	

[VoL.

COURT OF "pay all costs taxed against the insured in any legal proceedings defended
APPEAL. by the insurer ; and all interest accruing after entry of judgment upon

such part of same as is not in excess of the insurer's limit of liability, a s
1930

	

hereinbefore expressed. "

After a careful consideration of sections 25 and E there doe s

VANDEPITTE not appear to be any warrant for awarding the plaintiff only so
v.

	

much of the costs and interest as would, added to the damages ,
THE

PREFERRED keep her whole claim within $5,000 and therefore the cross -
ACCIDENT appeal should be allowed, so as to include them in her judgmen t
INS . CO . OF
NEW YORK that she is otherwise entitled to bearing in mind that her counse l

informed us he did not claim interest on more than $5,000 ,
which would be defendant's limit of liability in this respect .

GALLIHER,
J .A . No Canadian or English decisions have been cited to us on

the point but the reasoning in general of the Federal Circui t
Court of Appeal in New Amsterdam Casualty Co . v. Cumber-

land Telephone and Telegraph Co . (1907), 152 Fed . 961 is in

accord with our view with the justice of the case .

McPHILLIPS, J.A. would dismiss the appeal .

Appeal dismissed .

Solicitors for appellant : Walsh, Bull, Housser, Tupper &

McKim .

June 30 .

MCPHILLIPS ,
J .A.
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COAST CEMENT COMPANY LIMITED v . NAVIGA- MCDONALD, J.

ZIONE LIBERA TRIESTINA S .A .

	

1930

McKENZIE BARGE & DERRICK COMPANY v.

	

July 2 .
NAVIGAZIONE LIBERA TRIESTINA S.A.

	

—
COAS T

Ship—Bill of lading—Damage to scow and loss of cargo while being dis- CEMEN T

charged—Duty of carrier—Liability for loss .

	

Co . LTD .
v.

NAVIOAZIONE
In the discharge of a cargo from a vessel on to a scow, the carrier through

	

LIBERA
its stevedores is in charge of the scow to the extent that it owed a duty TRIESTIN A

to the owners of the scow and of the cargo to take reasonable care.

	

S . A.

MCKENZIE

ACTIONS for injury to a scow and loss of cargo owing to the
D$ARC

E
Co .

alleged negligent loading of the scow from the defendant's ship .

	

v.

The facts are set out in the reasons for judgment . Tried by THE SAME

McDoNALD, J . at Vancouver on the 18th of June, 1930 .

Griffin, K.C., and Sidney A . Smith, for plaintiffs .
Bourne, and A . C. DesBrisay, for defendant .

2nd July, 1930.

MCDONALD, J . : In these eases which were tried together I
find the facts to be as follows :

The plaintiff, McKenzie Barge & Derrick Co ., which I shal l
refer to as the "Barge Company," under a contract with the
plaintiff, The Coast Cement Company Limited, which I shal l
refer to as the "Cement Company," sent on the 29th of Septem-
ber, 1929, two scows and placed them alongside the defendan t
Company's ship the "Cellina," a single-screw motorship, t o
receive therefrom certain cement clinker which had been brought Judgment

to Vancouver Harbour and which was stowed under hatche s
Nos. 5 and 6 of said ship. The Cement Company was the
holder of a bill of lading from the defendants which bill of lad-
ing contained clauses having effect, subject to the provisions o f
the rules scheduled to the Carriage of Goods by Sea Act, 1924.
Certain of these clauses tend to limit the liability of the carrier ,
and particularly the "Censer of Liability" clause .

The defendant was under a running contract with The Louis
Wolfe & Sons Limited, stevedores, whereby the stevedoring corn-
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parry had undertaken to discharge the defendant 's ships arriving
at the port of Vancouver . On Friday, 20th September, 1929 ,
the Barge Company's scow F .A. 1 was brought by the Barge
Company alongside No . 5 hatch ; lines were thrown from the
ship and made fast to the barge by the Barge Company's serv-
ants on board the scow . A second scow "Norcon No . 50" was a t
that time tied alongside the scow F.A. 1 . Later in the day when
certain general cargo had been discharged from No. 6 hatch ,
being the hatch farthest aft on the vessel, the scow Norcon wa s
moved by the stevedores and placed alongside No . 6 hatch . A
line was attached from the forward outside corner of the scow
to the deck of the ship. Another line from the after outsid e
corner was similarly attached as were also a spring line fro m
the forward inside corner and another line from the after insid e
corner. This was the usual and proper method of mooring a
scow in Vancouver Harbour alongside ship for the purpose o f
receiving cargo. The forward line from the outside corner wa s
made and kept "taut" in order to keep the forward inside end
of the scow "snug" against the ship's side, thereby tending t o
keep the after end of the scow out from the ship's side .

The discharging on the scow Norcon proceeded on Frida y
afternoon, on Saturday morning and again on Monday the 23rd .
On each day at some period Mr. McKenzie, president of th e
Barge Company, was in attendance at the ship and saw how th e
scows were moored and the manner in which the discharging wa s
proceeding. On Monday afternoon it became necessary, in
order to complete the loading of the Norcon, to reverse her . This
was properly and safely done and she was again moored in th e
same way with her forward end about half way between No . 5
hatch and No . 6 hatch. She was 90 feet long and in that posi-
tion her after end would extend beyond the propeller of the ship ,
a distance of some eighteen feet .

About 4 o'clock in the afternoon of Monday the scow Norco n
took a list to port (by that I mean toward the ship), at her for-
ward end . This list continued with the result that the lines
gradually became slack, the scow drifting in under the counter .
Efforts were made, by attaching lines, to pull her out . These
efforts failed and a small tug having arrived on the scene wa s
requisitioned and a line to the after outer or starboard corner of
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the scow having failed to pull her out, another line was attached MCDONALD, J .

to the forward starboard corner and as she was pulled out the

	

193 0

list to port having continued she in the end completely capsized

	

July 2 .
toward the ship, the cement was lost and the after end of the
scow was damaged . The time elapsing from the time when the COAS T

CEMENT
list to port was first noticed until the scow capsized was approxi- Co. LTD.

mately 20 minutes . I have no doubt that the injury to the scow NAVIGAZION E

was caused by the ship's propeller but, after a careful considera- LzsERA
TRIESTIN A

Lion of the evidence and of the witnesses, I find that that injury

	

S . A .

was caused after the scow began to list to port, which list con- 1OKENzIE

tinued until she capsized. There is a conflict of evidence on this BARGE &
DERRICK CO ,question but I have concluded that the plaintiffs have not proven

	

v .

that that injury took place prior to the time when the scow was THE SAME

actually in the act of listing and ultimately capsizing . As to
what caused the list to port, it is difficult to say . There is no
suggestion that the scow was not kept properly trimmed bu t
there is a suggestion that she may have sprung a leak. All I
have to say on this phase is, that as to the evidence given by th e
plaintiffs as to the inspections for leaks which were made prior
to the accident, I find that evidence unsatisfactory indeed. One

Judgmentthing may be said in this connection : the Barge Company' s
officer, who placed the scows alongside, testified that the same
test was made of the F .A. No. 1 as was made of the Norcon and
it developed at a later stage of the trial that the F .A. No. 1 was
in such condition about, or immediately after, the time of the
accident that it was necessary to pump her out . I ruled at the
trial that evidence regarding the F .A. No. 1 was irrelevant, and
thereby prevented defendant's counsel from developing thi s
subject to any extent. I adhere to that ruling in a general sense.
Nevertheless when one is asked to accept the evidence of wit-
nesses who testified to a proper inspection of the scow in ques-
tion, and whose evidence at best is not convincing, there is a t
least a slight indication in this instance as to where the truth
probably lies. In any event I am satisfied on the whole of th e
evidence that the scow did list to port and that that listing con-
tinued throughout until she capsized.

Under these circumstances upon what ground can the defend -
ant be held responsible for the injury to the scow and the loss o f
the cargo ?
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J&CDONALD,J. The plaintiffs' claims are based upon negligence and the

1930

	

plaintiffs, in order to succeed, must therefore establish (1) Tha t

July 2 .
the defendant owed a duty to the plaintiffs to take care and (2 )
a breach of that duty . The care required is that which a pru-

CE ENT dent and reasonable man would provide under the circumstances .
co . LTD.

	

Plaintiffs set up and pressed very strongly during the taking
NAVIGVAZIONE of the evidence that the defendant ought to have supplied some -

LIRERA thing in the nature of a fender to prevent the scow from driftin g
TRIESTINA

S . A . on to the propeller and suggested a fender hung down over th e

MCKENZIE ship's side to provide a fulcrum to operate in connection with
BARGE & the forward starboard line. They also suggested something in

DERRICK CO .
v .

	

the nature of a box-work consisting of boom logs surroundin g
THE SAME and enclosing the propeller or a spar lying along the ship's sid e

between the scow and the propeller . Upon the argument thi s
ground of negligence was jettisoned by counsel who placed hi s
reliance entirely upon two grounds : (1) That the forward star -
board line was allowed to become slack and (2) That there wa s
no line over the stern to the after port side of the scow. As to
the first point the facts are against them . The line in question

Judgment
was kept "taut" until the scow listed to port and drifted inward s
under the counter.

As to the second point, the men on the scow stated that afte r
the trouble arose they asked the hatch-tender to throw a line ove r
the stern of the ship to attach to the after port side of the scow .
These witnesses were incorrect on certain matters as to whic h
they testified and I am not prepared to hold as a fact that thi s
demand was made ; even if I am wrong in this and the demand
was made, there is no evidence to shew that such a line, i f
attached, would have borne the strain or prevented the accident .
There is also this to be said, that Mr. McKenzie, who has been
accustomed to work of this nature for years, was present from
time to time. He knew what was usual ; he saw the situation
and he admits that he was satisfied and anticipated no danger .
I, therefore, hold that negligence has not been established .

In view of the above findings, I am not called upon to rule a s
to whether or not the defendant is protected by the terms of it s
bill of lading, nor whether it is responsible for the acts of it s
stevedores . As at present advised I would hold, having regard
to the decision in Heyn v. Ocean Steamship Company Limited
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(1927), 17 Asp. M.C. 228, that it is so responsible and that it MCDONALD,J .

was, through its stevedores, in charge of the scow to the extent

	

1930

that it owed a duty to the owners of the scow and of the
July 2.

cargo to take reasonable care . That duty, in my opinion, was
COAS Tdischarged .

	

CEMEN T

The plaintiffs pressed another ground which of course is ten- Co . LTD .

able provided the facts justified the application of the principle N AvIGVA' zioNE

involved. That principle is that one who invites another to LIRERA

TRIEBTIN A

moor a ship at a certain place undertakes with that other that

	

s . A.

there are no concealed dangers. See The Moorcock (1889), 14
MCKENZIE

P.D. 64 ; Coast Steamship Co ., Ltd. v. Canadian Pacific Ry. BARGE &

Co . (1921), 3 W.W.R. 631 and A . H. Bull & Co. v. West DERRICK Co .

African Shipping, Etc ., Co . (1927), A.C . 686. Here, there THE SAM E

was no concealed danger . The vessel was a single screw and th e
concealed danger which might exist in the case of a twin-scre w
is absent .

Reference was also made to New York and Hasting s

Steamboat Company v. S.S. Teno et al. (1929), Amer. M.C .
1472 where, although the facts singularly coincide with those
in the present case, there are essential distinctions which make Judgment

the decision inapplicable here . Suffice it to say that there the
Court in giving judgment against the ship held that the proxi-
mate cause of the loss of the cargo was not the fact that the
scow "got hung up " on the propeller but it was the manner in
which the cargo was shifted in order to release the scow fro m
the propeller . It was held that this shifting of cargo was negli-
gently and improperly done, that the loss of the cargo was th e
result of that act and that those responsible for that act must be
held liable for the loss .

The actions are dismissed.
Actions dismissed.
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SYMINGTON v. REIFEL ET AL .

Contract—Procuring evidence for a conviction under Excise Act—Consid-
eration of certain payments on obtaining conviction—"Ex turpi caus a
non oritur actio . "

The plaintiff, who had been convicted for a breach of the Excise Act, advised
it., his solicitor, that one B ., against whom he had a grievance, had
likewise committed a breach of the Excise Act . R. then approached
the defendant L. who was in touch with parties eager to be revenge d
on B. as B. had given information to the Customs Commission whic h

resulted in heavy penalties being imposed on said parties, and h e
entered into an agreement with L . on behalf of himself and the plaintiff
to secure evidence against B . shewing that he had been guilty of a
breach of the Excise Act for which it . was to receive from L . $150 fo r
bringing about the prosecution ; $1,000 when a conviction was secured
and $1,000 for each month that B . was sentenced to serve . R., with

the plaintiff's assistance, then secured the necessary evidence and on it
being submitted to the Customs officials proceedings were institute d
against B . who was convicted and sentenced to 12 months' imprison-
ment . Under the contract it. was paid through L. two sums of $10 0
and $550 before the trial, $1,000 after B . was convicted and $850 after
B.'s appeal was dismissed. S. then brought action for the balance due
under the contract.

Held, on the facts, that the action should be dismissed on the principle "ex
turpi causa non oritur actio . "

ACTION to recover certain sums due under a contract to
secure evidence against one Ball shewing that he had bee n
guilty of a breach of the Excise Act . The facts are set out in
the head-note and reasons for judgment . Tried by MURPHY, J.
at Vancouver on the 11th of June, 1930 .

J. A . Machines, and Arnold, for plaintiff .
Griffin, K.C., for defendants H . F. and G. Reifel.
J. W. deB. Farris, K .C., for defendant Vancouver Breweries .
Wismer, for defendant Lobb .

12th July, 1930 .

MURPHY, J . : I find the facts as follows :
Towards the end of February, 1928, the Customs authorities

had launched a prosecution against plaintiff Symington for a
breach of the Excise laws. Symington engaged Richmond, a
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barrister and solicitor, to defend him. The case against Sym-
ington was so strong that Richmond advised him the wisest
course was to enter a plea of guilty . During the discussions
Symington informed Richmond that one Ball had likewise com-
mitted a breach of the Excise laws. Symington was without
funds but he gave this information to Richmond not in the
expectation that Richmond could use it to get money but because
he had a personal grievance against Ball and wished to satisfy
this by having Ball prosecuted and desired Richmond's assist-
ance to bring about such prosecution . Richmond, however, saw
in this information an opportunity to make money for himsel f
and also to obtain funds wherewith to pay Symington's fine an d
also to procure some money for Symington. The case at Bar i s
put forward on the basis that the contract hereinafter referre d
to was made by Richmond as Symington's solicitor and on hi s
behalf. My opinion is that Richmond was more of a principa l
than an agent . As a matter of law the point is immaterial sinc e
on the case as presented Symington must be held responsible fo r
Richmond's actions as well as for his own . My view is that
Richmond originated the scheme and made the contract for the
mutual benefit of Symington and himself with Symington' s
knowledge and concurrence that Symington aided Richmond in
carrying it out .

Richmond 's expectation of turning Symington's information
into cash was based on the following facts :

Through previous dealings which Richmond had had with
defendant Lobb regarding Ball he was aware that Lobb was i n
touch with corporations or parties who were eager to be revenge d
on Ball because Ball had given to the Customs Commissio n
information which resulted in heavy penalties being imposed on
said parties or on corporations in which they were financiall y
interested for breach of the Excise laws . Richmond accordingly
'phoned Lobb to come and see him. Lobb came and as the result
of two or more interviews the following agreement was entere d
into : Richmond was, with Symington's assistance, to secure
evidence against Ball shewing that Ball had been guilty of a
breach of the Excise Act. IIe was to lay this before the Cus-
toms authorities and endeavour to have them prosecute Ball .
Should they decline he was then to approach the Attorney-Gen -

MURPHY, J.
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Judgment
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eral for British Columbia to have the prosecution launched by
Provincial authorities . The evidence which Richmond was to
obtain was to be of such a nature as not only to bring about
Ball's prosecution but, if possible, his conviction and the imposi-
tion upon him of a long prison term. In return Richmond was
to receive from Lobb $150 for bringing about the prosecution ,
$1,000 for the conviction as soon as same was secured and a n
additional $1,000 for each month that Ball would be sentenced to
serve . Since Symington's evidence and assistance were necessar y
the agreement further provided that a sum not exceeding $20 0
was to be furnished through Lobb to pay Symington's fine .
Under this contract there was paid through Lobb to Richmond

$100 about the middle of March, $550 later on, $1,000 soo n
after Ball was convicted and $850 in December after Ball' s
appeal had been dismissed. This money was given to Lobb b y
Samett, the manager of the defendant Vancouver Breweries
Ltd. and came from the treasury of that Company . Samett had
a wide discretion to use said Company's funds for other than
ordinary business purposes. Lobb was an employee of Vancou-
ver Breweries Ltd . ostensibly engaged in promoting their soft -
drink trade but really utilized by Samett in carrying out activi-
ties not related directly to the Company's legitimate business .
If these payments were not directly authorized by the Company ,
Samett acted on the well-founded belief that they would b e
ratified by the directors as in fact they were . The contract
being concluded Richmond proceeded, with Symington's assist-
ance, to secure the necessary evidence against Ball . Having
obtained it he laid it before the Customs officials . After som e
delay the latter instituted proceedings against Ball . Two hun-
dred dollars of the $550 paid Richmond by Lobb was paid to
carry out that part of the contract dealing with Symington' s
fine . Richmond apparently anticipated that at Ball's trial ,
when it took place, enquiries might be made of Symington, wh o
would be a witness, whether or not he was receiving anything
from what was referred to as the "liquor interests" for hi s
activities against Ball . Richmond, as a barrister, was well
aware that should that fact transpire or any suspicion of it s
existence arise the evidence against Ball would be very closel y
scrutinized by the tribunal before whom Ball was tried . Rich-
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mond was accordingly anxious that no information of the tru e
state of affairs should come out at the trial . He thought thi s
might occur if he himself paid Symington's fine . He, therefore ,
returned the $200 to Lobb by cheque so that Lobb could arrang e
that some one other than Symington's solicitor should pay th e
fine when imposed . The delay of Ball's trial and in consequenc e
the fixing of Symington's fine, however, was such that Lobb ha d
to go to the interior on company business and Lobb returned th e
$200 to Richmond. Richmond desired to be in touch with
Lobb but he was particularly anxious that all his dealings abou t
this affair should be kept secret. With that end in view he too k
precautions that no real evidence connecting him with Lob b
should come into existence. He, therefore, arranged that Lobb
should wire to his (Richmond's) stenographer instead of to
himself. He also made no entries in his books of account rela-
tive to this matter. Ball was eventually convicted and sentenced
to twelve months in gaol . He appealed but the appeal failed .
Richmond then demanded his money from Lobb. As stated
$850 was paid in December but Samett decided that no mor e
would be paid. When suit was threatened $1,000 more was
offered to Richmond in full settlement. This offer he refused
and this action was launched .

Such being my view of the facts I am of opinion that thi s
case should be forthwith dismissed on the principle ex turpi

causa non oritur actio . To my mind it would be difficult to
conceive of a scheme more likely to corrupt the administration
of the criminal law. The bargain entered into between Lobb
and Richmond was not one creating the relation of solicitor an d
client . It was not one for the defence of Symington . Lobb' s
principals had no interest in Symington except in so far as h e
might serve their purpose in securing the conviction of Ball.
It was not a retainer given to Richmond for the prosecution of
Ball . It was intended by both parties that such prosecution wa s
to be carried on by the Customs authorities or failing them by
the Provincial authorities . Such prosecution would in the
normal course be conducted by the City prosecutor . Richmond
did, it is true, interest himself in Ball's prosecution to such a
degree as to excite the suspicion of the City prosecutor but h e
did so not because he held any retainer but because Ball's con-
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viction was to be a source of profit to himself and because the
heavier Ball's sentence the more money he would get . The real
bargain was for the prosecution and, if possible, the convictio n
of Ball and the obtaining of a heavy sentence against him .
Revenge was the motive on the one side ; the desire for money
on the other . Richmond was not acting as Symington's agent
so much as for himself though he had of course to have Syming-
ton's co-operation if success was to be achieved and accordingly
had to keep Symington informed and give him part of th e
money. Richmond and Symington, therefore, had a strong
incentive to procure the prosecution and, if possible, the convic-
tion of Ball whether innocent or guilty and it was they who wer e
to gather the evidence . Moreover the blacker the case they coul d
make out against Ball the more money they would get since th e
sentence would be based on the evidence. In my opinion any
person, but particularly a barrister, who would enter into a
contract such as the one herein set out is to say the least open t o
the suspicion that he would not be over-scrupulous in hi s
methods of obtaining the desired evidence . I am fortified in
this view by Richmond's precautions to prevent if possible any
real evidence coming into existence to shew his connection with
the matter . The value of evidence so procured is shewn b y
Symington's denial on oath at Ball's trial that he was receivin g
anything from the "liquor interests" despite the existence, to hi s
knowledge, of the said contract and despite the fact that he ha d
already received some $150 thereunder .

The action is dismissed with costs .

Action dismissed.
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McKNIGHT v. THE GENERAL CASUALTY
INSURANCE COMPANY. OF PARIS

Insurance, automobile—Statutory conditions—Accident—Intoxication of

	

1930

driver—Evidence of—B .C. Stats. 1925, Cap . 20, Sec. 158, Subsec . (5) .

	

Aug . 29 .

The plaintiff's car upset in making a turn in the road while he was driving MCKNIGHT

a young lady from Kamloops to Tranquille Sanitarium. The young

	

v.

lady was killed and her parents recovered judgment against him for

	

T E E
GENERAL

$1,500 . Immediately after the accident people arrived on the scene CASUALT Y
including doctors and constables and a bottle of gin, partially filled INSURANC E

was found under the car . In an action for indemnity under an insur- Co . OF PARIS

ance policy against the defendant Company the main defence was tha t

the plaintiff whilst driving and in control of the car at the time of th e

accident was intoxicated and the Company was relieved from liability

under section 158 (5) of the Insurance Act . The plaintiff smelled of

liquor and had been drinking but the evidence was conflicting as t o

whether he was intoxicated.

Held, that the proper interpretation to put upon said section is, that on e

who has taken alcohol in sufficient quantity to render himself unsafe

to be in charge of an automobile is intoxicated. In this case, however,

there is not sufficient evidence to justify the finding that the plaintiff

on the occasion in question was intoxicated .

ACTION against an insurance company for indemnity i n
respect of a judgment obtained against the insured arising ou t
of an automobile accident . The facts are set out in the reasons Statement

for judgment . Tried by MORRISON, C.J.S.C. at Kamloops on
the 27th of June, 1930 .

H . Alan Maclean, for plaintiff.
Bray, for defendant.

29th August, 1930 .

MORRISON, C .J.S.C . : The plaintiff insured his automobil e
with the defendant Company who covenanted (a) to indemnify
the plaintiff against all loss or damage for which the plaintiff
might become legally liable to pay for bodily injury (including
death resulting therefrom) caused to any person or persons b y
the ownership, maintenance or use of the plaintiff's automobile ;
(b) To indemnify the plaintiff against direct loss or damage t o
the plaintiff's automobile if caused solely by accident or collisio n
with another object either movable or stationary.

12

MORRISON,
c .J .s.c .

Judgment
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On August 6th, 1928, the plaintiff's car upset whilst making
a turn in the road leading from Kamloops to Tranquille Sani-
tarium. One of the occupants, a Miss Latroumille was killed
and the car damaged. Immediately after the accident people
arrived on the scene, including doctors and constables . Under
the car was found a bottle containing gin . The bottle was not
then quite full of liquor.

On the 12th of June, 1929, the parents of the deceased recov-
ered a judgment for some $1,500 and costs against the plaintiff
for the loss of their daughter. Upon this suit being brought th e
defendant undertook, as is usual in cases of this kind, th e
defence and entered an appearance. However, before trial it
notified the plaintiff that it denied all liability and apparently
washed its hands of the defence . The plaintiff was, therefore ,
obliged to engage other solicitors and counsel .

The substantial defence put forward in the present action is
contained in paragraphs 8, 14 and 15 of the statement o f
defence in which it alleges that the plaintiff whilst driving an d
in control of the car at the time material to the issues herein was
intoxicated, and the Insurance Act, Cap . 20, B .C. Stats . 1925
is pleaded, in particular section 154, adding that they di d
not covenant to indemnify the plaintiff against loss or damag e
which would occur while the plaintiff was driving the car whil e
intoxicated, and that the intoxication of the plaintiff was th e
effective cause of the accident .

I was impressed throughout the trial that the main defence
was that the plaintiff was intoxicated at the time.

Condition 5 of section 154 of the statutory conditions deeme d
to be incorporated in the policy is as follows :

"The insurer shall not be liable under this policy while the automobile ,

with knowledge, consent or connivance of the insured, is being driven b y
. . . . an intoxicated person . "

The evidence as to the plaintiff's condition is contradictory ;
one set of witnesses in some respects balancing the other as t o
credibility	 and I would be somewhat perplexed were it not for
the evidence of Dr. Jones. Dr. Jones examined the plaintiff a t
the time with particular reference to intoxication, and he state d
that the plaintiff was not under the influence of liquor . He gave
his evidence rather emphatically . Dr. Chisholm, who was not
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cross-examined, stated that he did not notice he was under the
influence of liquor. Then the evidence of Van Buskirk an
elderly man to whom the plaintiff had spoken offering to hel p
him with his car just before the accident was to the same effect .
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The evidence of the defence tends the other way although in McKNIGET

parts quite contradictory. Levi, the orderly clerk at the

	

v.

Sanitarium who saw the plaintiff before the accident at the GENE$ L

Sanitarium states that he was intoxicated . Constable Elliott CASUALTY

INSURANCE
stated that the plaintiff was not drunk, but that he smelt of Co. OF PARI S

liquor, and had been drinking. I venture to suppose that this
would be an inference he had drawn from the alleged smell of
liquor . Constable Fraser said the plaintiff smelt of liquor and
that he admitted having had beer. Dr. Archibald swore he did
not smell liquor when he had seen him .

The evidence in this case shews how loosely and off hand the
expressions "drunk," "intoxicated" and "under the influenc e
of liquor" are sometimes used . In the opinion which I hav e
formed based, of course, solely on the evidence and the powers
and opportunity of observation of the various witnesses, it i s
immaterial upon whom the onus of proof is thrown to prove Judgment

whether the plaintiff was or was not intoxicated at the time o f
the accident. If upon the plaintiff that he was not intoxicated ,
then I find that he has discharged that onus . If upon the
defendant that he was intoxicated, then in the absence of test s
which could readily have been made, and that the defendant' s
own witnesses gave contradictory evidence, I find that th e
defendant has not discharged that onus.

There is no statutory or judicial definition of such words as
"drunk," "intoxicated," "inebriated" which may be and ar e
used interchangeably, nor of the expression "under the influenc e
of liquor ." It has been submitted that a man may be under th e
influence of liquor without being intoxicated, to such an exten t
that he is unfit to drive an automobile. It would be safe t o
assume that if a man is intoxicated he is under the influence of
liquor. There are all stages of intoxication . Some on th e
border line.

The question frequently arises in England in cases under th e
Criminal Justice Acts, the Licensing Acts and Inebriates Acts .
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Scientific experts are called in to the aid of the Courts wh o
venture definitions obiter. Definitions have been attempted and
used all the way from the effusion of the bibacious rhymste r

Aug . 29 . who protests tha t
"He is not drunk who from the floo r

MCKNICHT

	

Has strength to rise and drink some more ,v .
THE

	

But drunk is he who prostrate lies
GENERAL

	

With neither strength to drink nor rise. "
INSURANC E
INSURANCE down to the scientific definition attempted by Sir James Purves-

Co . OF PARIS Stewart, senior physician to the Westminster Hospital, viz . :
"A drunk person is one who has taken alcohol in sufficient quantity t o

poison his central nervous system producing in the ordinary processes o f

reaction to his surroundings a temporary disorder which causes him to be
a nuisance to himself or others . "

I can quite understand that a man may be unfitted to driv e
his car in consequence of being under the influence of alcohol
without being intoxicated or drunk. Yet the determination of
that should be based upon the examination of the individual
charged, by persons assigned for that purpose . That examina-
tion for the purposes of judicial pronouncement is usually given
by medical men who apply well-known tests, to which the man

Judgment charged is subjected . The matter should not and usually is no t
left to guess work, or to the more or less partizan opinions o f
casual witnesses . Often the time which elapses between that o f
the accident and an opportunity of applying these tests render s
it quite impossible, but in the case under consideration there
was available means of so doing, doctors being present and a
hospital within a few minutes distance .

What then are the signs which put together constitute alco-
holic intoxication ? Surely not having liquor in one's possessio n
although that fact might justify putting the party involved to
the test . Doubtless what the section of the Insurance Act quote d
above means is that a man who has taken alcohol in sufficien t
quantity as to render himself unsafe to be in charge of an auto -
mobile is intoxicated . Unless counsel for the defence can go so
far as to urge and to cite authority in support of his submission
that the doctrine of res ipsa liquitor applies to the circumstances
of a car being overturned by skidding at a turn and under whic h
intoxicating liquor is found, constitutes evidence that the drive r
was intoxicated, there is not sufficient evidence to justify on e

MORRISON,
C.J .S .C .

1930
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finding that the plaintiff on the occasion in question was intoxi-
cated . Accidents such as this one happens when the driver of
the car is perfectly sober.

The defence raises other grounds turning upon the allege d
non-compliance, or imperfect compliance by the plaintiff of cer-
tain requirements of the Act as to notices and so forth. As to
these grounds, in my opinion, it would be inequitable to giv e
effect to them even were I satisfied that such defence had bee n
made out. The relief from forfeiture as provided in section 158
should be given .

I cannot refrain from referring to the evidence as to what i s
said to have transpired in the office of the defendant Compan y
in Vancouver, between the plaintiff, who was obliged at his ow n
expense to come from Kamloops, and Messrs . Robertson and
Sheriff representing the Company. All I have to say is that i t
would indeed be unsafe for Courts of Justice to proceed to th e
determination of any matter which is in controversy upon testi-
mony obtained by parties interested in such an inquisitorial
manner, and where the inducement to badger a party into mak-
ing incriminating admissions was so powerful, particularly
where the plaintiff had already gone through the ordeal of tw o
trials touching the subject-matter of such interrogation .

I have read the reasons for judgment of Mr . Justice W. A.
MACDONALD in General Casualty Ins . Co. of Paris v. Lambert

(1930) (not yet reported*) in which the facts were entirel y
different from those in the present action.

There will be judgment for the amounts proved at trial, and
if necessary a reference and taxation as to any items left to be
adjusted .

Judgment for plaintiff.
* Since reported, ante, p . 133 .
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CHAPMAN & SONS v . STODDART & COMPANY .

Arbitration—Case stated—Evidence—Production of documents—Document s
in possession of servant as such—Production refused by servant —
R .S .B .C. 1924, Cap . 13, Sec . 22 .

A dispute between the owners and charterers of a vessel as to the construc-

tion of a charter-party was referred to a sole arbitrator . Subpcenas
duffs tecum were served on the general manager of the Pacific Ter-

minal Elevator Company Ltd. and of the Vancouver Terminal Com-
pany Ltd . on two stock clerks, one of each of the said companies an d

on the assistant to the manager of the James Stewart Grain Corpora-
tion. On the hearing they did not produce any of the documents
described in the subpoenas and the arbitrator declined to order them to
do so . On a special ease stated by the arbitrator under section 22 o f

the Arbitration Act as to whether the arbitrator should direct the
witnesses to produce the documents specified in the subpcenas :

Held, that the arbitrator should not direct the witnesses to produce the
documents in question under the circumstances disclosed by the trans-

cript of the proceedings from which it appears that none of the sai d

companies is a party to the arbitration and in no case have the

directors been shewn to have given any authority to any of the sai d
witnesses to produce the documents, though in some cases the director s
may not have been asked for or refused such authority .

Eccles & Co. v . Louisville and Nashville Railroad Company (1912), 1 K.B .
135 and Crowther v . Appleby (1873), L .R . 9 C.P . 23 applied .

CASE STATED by Harold B. Robertson, K.C., as sol e
umpire in a dispute between the owners and charterers of th e
steamship "Carlton" pursuant to section 22 of the Arbitratio n

Statement Act . The facts are set out in the reasons for judgment . Heard
by FISHER, J . in Chambers at Vancouver on the 15th o f
September, 1930.

Griffin, K.C., for plaintiffs .
J. 6t', deB. Farris, K.C., Lucas, K.C. and Locke, fo r

defendants .
24th September, 1930 .

FrsxER, J . : This is a special case stated by Harold B .

Judgment Robertson, K.C . for the opinion of the Court pursuant to section
22 of the Arbitration Act.

It would appear that by a charter-party dated at London th e

FISHER, J .
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12th of November, 1927, between the above-named owners and FISHER,

the above-named charterers, it was, among other things, pro-

	

193 0

vided that the S .S. "Carlton" should proceed to Vancouver, Sept. 24 .

British Columbia, and there load a cargo of wheat in bulk.
A dispute having arisen between the said owners and char- C & SoS

terers as to the construction of the said charter-party and as to
STODDARTV .

the cause of the delay in the vessel getting to a berth such dis-

	

& Co .

pute was referred to Mr . Robertson as sole umpire.
Upon the hearing of the arbitration Donald McLean, general

manager of the Pacific Terminal Elevator Company Limite d
and also of the Vancouver Terminal Company Limited was
called under a subpoena duces tecum and asked to produce cer-
tain documents in the possession of the said elevator companie s
in Vancouver. One Harold J . Parker, stock clerk of the Pacifi c
Terminal Elevator Company Limited, and John McM. Mac-
lennan, stock clerk of Vancouver Terminal Company Limited ,
were also called under a subpaena duces tecum and asked to
produce certain documents in possession of the said companies .

One Harry A. Snowball, the assistant to the manager of th e
James Stewart Grain Corporation Limited, was called under Judgment

subpccna duces tecum, and asked to produce certain documents
in possession of the said James Stewart Grain Corporatio n
Limited in Vancouver .

The said Donald McLean, Harold J . Parker, John McM .
Maclennan and Harry A . Snowball each and all did not produc e
any of the documents set out and described in the subpoenas and
the arbitrator declined to order them to do so .

The question for the opinion of the Court is : Whether or not
the arbitrator (umpire) ought to direct the said Donald McLean,
Harold J. Parker, John McM . Maclennan and Harry A. Snow-
ball to produce the documents named and specified in the sai d
subpoenas daces tecum and each of them, under the circum-
stances disclosed by the transcript of the proceedings of the
arbitration .

A good deal of the argument before me was directed to the
relevancy of the documents and their admissibility in any event
as evidence to prove the truth of the matters stated therein .
However, I do not need to determine the questions so raised in
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view of the conclusion I have arrived at on the whole matte r
which is that the arbitrator should not direct the said persons t o

Sept. 24.
produce the documents in question under the circumstances dis-
closed by the transcript of the said proceedings from which i t
appears that none of the said companies is a party to th e
arbitration and in no case have the directors been shewn to hav e
given authority to any of the said persons to produce the docu-
ments though in some case or cases the directors may not hav e
been asked for or refused such authority . Under such circum-
stances it seems to me that the decisions in Eccles & Co . v .

Louisville and Nashville Railroad Company (1912), 1 K.B .
135 and Crowther v. Appleby (1873), L .R. 9 C.P. 23, are
conclusive against such production.

In the Eccles case, at p . 148, Buckley, L.J. says :
"We were pressed with the argument that the production of these docu -

ments was of very great importance to the plaintiffs for the purposes o f

their action . That may be so. They may be documents of which they ar e

entitled to discovery if they can get it from the proper person . Withou t

saying that is so, I will assume it . That cannot, however, lead to the result

that they ought to get it from a servant without summoning the master,

if the master is the proper person to summon . They say that, under the

Judgment circumstances of this case, they may have great difficulty in obtaining pro-
duction of the documents, unless they can obtain it from the servant, and
that the master may say, when brought before the Court, that they are no t
his documents, but belong to the Serra and Tintore Steamship Company ,
which is not in this country but in Spain, or somebody else, and that, if th e
order for attachment is sustained, the appellant will not go to prison but
will produce the documents . Assuming all this, it constitutes no reason
for sustaining the order of the Divisional Court if it was erroneous . "

Mr . Griffin of counsel on behalf of the owners, has called atten-
tion to certain parts of the evidence tending to shew that the book s
and documents are in the actual custody, possession and control
of the said persons or some of them who are officials in charg e
of the affairs of the companies locally . But, on this point, I
must note that in Crowther v . Appleby, supra, at p. 29, Cole-
ridge, C.J. says as follows :

"Mr . Sharpley has not the books and documents in his possession other -

wise than as the servant of the company, and without their authority o r

consent he could have no right to remove them from their proper place o f

custody and bring them up to London . "

In the Crowther case, the Court refused to grant an attach-
ment against a witness for disobedience of an order whic h
required the witness to produce, before an arbitrator in London ,

CHAPMAN
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a large number of books and documents belonging to a railway
company in Lincolnshire, of which he was the secretary an d
solicitor, and which the directors refused to allow him to bring, Sept. 24.

the company not being parties to the reference . In his judg-
ment, Coleridge, C .J., at pp. 28-9, also says as follows :

"The books and documents which the order requires him to produce ar e

sought to be made evidence in a matter to which the company are no t

parties ; and they object to their production . It seems to have been hel d

in two eases in equity—Attorney-General v . Wilson [11839)1, 9 Sim . 52 6

and Lee v. Angas [1186611, L.R . 2 Eq. 59,-that the production of docu-

ments by a witness would not under similar circumstances be enforce d

there. In the former of those cases Vice-Chancellor Shadwell refused t o

compel a partner in a bank to produce, upon a . subpaena dimes tecum, books

and accounts of the firm, in a suit to which they were not parties, where hi s

co-partners refused to consent to his producing them . "

It might be suggested that in the Crowther case there had
been a direct refusal, and in the present case only an absence o f
consent or authority but that this difference does not in itsel f
make the decisions any less binding here is apparent from th e
judgment of the Court in the Eccles case, supra, where, at pp .
145-6, Vaughan Williams, L .J., says as follows :

"This is the case of a servant or employee who, according to the view

which I take of the evidence, had no authority from his master to produce Judgmen t
the documents in question ; and upon the evidence before us I also take i t

that, although he had in a sense possession, custody, and control of the

documents, he had not possession, custody, and control of them in the sens e
that he was justified, as between himself and his master, in spewing them
or producing them in evidence without the authority of his master .

"I do not think that it is really disputed that in point of fact he had no t

that authority. It is urged that he admits that he never asked for tha t
authority. That is quite true, but, when once the conclusion is arrived a t

that he is merely a servant, and that his possession, custody, and contro l

of the documents is only such that he cannot properly produce them with -

out the authority of his master, it seems to me to follow that it is impos-

sible to attach him for non-production of them, unless we can draw th e
inference, which is said to have been drawn by the Divisional Court, that h e
could without violating his duty to his master produce then . . . . I
am of opinion that in the present case there is no evidence to justify u s
in coming to the conclusion that the appellant here could have produce d

the documents in question without violating his duty to his employer . "

From the transcript of the said proceedings it would see m
that the said Donald McLean stated in effect that his superior
officer was F . W. Riddell, vice-president of each of the said
elevator companies and a resident of Calgary, Alberta, and tha t
he had been instructed by him not to produce the documents .
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Counsel on behalf of the owners has pointed out that in th e
Eccles case it would appear to have been admitted that . the
master was within the jurisdiction of the Court and would hav e
been summoned and it is argued that the principle of th e
decisions referred to is not applicable to a case where the maste r
is outside the jurisdiction of the Court. I hardly think that
this argument would be justified by the passages from the judg-
ment above set out. Mr. Locke of counsel on behalf of the
charterers, however, has pointed out that Phipson (Law o f
Evidence, 6th Ed .) has obviously stated the principle as applic-
able without apparently qualifying the statement in any way .
At pp . 442-3 Phipson says as follows :

. . . and in the following cases a witness cannot be compelled to

produce his principal's documents :—A steward having the title-deeds o f

the estate, for his possession is that of his employer (Falmouth v. Moss

[ (1822)1, 11 Price, 455) ; a secretary of a company, whose directors have

forbidden him to produce, or not been shewn to have consented to his pro-

ducing, the company's books (Crowther v. Appleby [ (1873)1, L.R . 9 G .P.

23 ; R. v. Stuart [ (1885) ], 2 T .L .R . 144) ; Eccles v. Louisville Ry . Co .
(1912), 1 K.B . 135 ; cf. Balfour v . Tillett [(1913)], 29 T .L.R . 332, C .A .) ;

a clerk in a public office, with respect to official papers (Austin v . Evans

[ (1841)1, 2 M . & G. 430) ; or, under the Bankruptcy Act, 1914, s . 25, th e

managing clerk of a creditor (see Re Higgs ; Exp. Leicester [ (1892)1, 66

L.T . 296) . The partner of a party, however, may be compelled to produc e

on subpoena his own fully-executed counterpart of the joint deed, althoug h

his other co-partners object, for each partner has a property in his ow n

copy (Forbes v . Samuel (1913), 3 K.B . 706, 721-5 ; and of. Rattenberry v .
Monro [(1910)], 103 L.T . 560), though this does not apply to documents

and letters belonging to the firm . In criminal cases, however, the document

must be given up, notwithstanding any instructions from the deposito r

(R . v . Daye (1908), 2 K.B . 333) . "

Under the circumstances I can see no sufficient reason fo r
holding that the cases referred to should be read on the assump-
tion that the decisions would have been otherwise if the master
had been outside the jurisdiction. The answer to the question
submitted therefore is that the arbitrator should not direct the
said persons or any of them to produce the specified document s
or any of them .

Question answered in the negative .
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REX v. MAH FUNG.

Criminal law—Charge of being in possession of opium—Conviction—Impris-
onment — Deportation — Warrant — Validity — Habeas corpus—R .S .C.
1927, Cap. 93, Sec . 43 (2) —Can. Stats. 1929, Cap . 49, Sec . 4 (d) .

An applicant for a writ of habeas corpus had been convicted for having
drugs in his possession and sentenced to imprisonment . On the expira-
tion of his term he was brought from Alberta to Vancouver, placed in
the custody of the controller of Chinese immigration there and hel d
for deportation on a warrant from the deputy minister of immigration
and colonization addressed to "Mr . Thomas Jelley, controller of Chinese
immigration, Winnipeg, Man., or any Canadian immigration officer . "

Held, dismissing the application that the applicant was properly detained

under the warrant .

APPLICATION for a writ of habeas corpus . The applicant
had been convicted of having drugs in his possession, and sen-
tenced to imprisonment . On the expiration of his sentence he
was brought from Lethbridge, Alberta, to Vancouver under a
warrant of the deputy minister of immigration and colonizatio n
and placed in the custody of A . E. Skinner, divisional commis-
sioner of immigration and controller of Chinese immigration a t
Vancouver . The warrant was addressed to "Mr. Thomas Jelley,
controller of Chinese immigration, Winnipeg, Man ., or any
Canadian immigration officer ." The application was made on
the ground that under section 43, subsection (2) of the Immi-
gration Act, the warrant of the deputy minister must be issue d
to the officer named therein to detain such person in his custody
or in custody at any immigrant station and on the further
ground that the warrant was defective because it was also
addressed to "any Canadian immigration officer." Heard by
GREGORY, J. in Chambers at Vancouver on the 1st of October ,
1930.

Nicholson, for the application .
Maitland, K.C., for the Crown.

GREGORY, J. : The man must be deported . Subsection (2) of
section 43 of the Immigration Act shews clearly that he may be

GREGORY, J .
(In Chambers )
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Judgment
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detained in the custody of the person to whom the warrant i s
addressed or in the custody at any immigrant station . The
section has been drawn to meet a case such as this .

Application refused.

REX v. WONG CHUEN BEN. (No. 2) .

Criminal law—Electing mode of trial—Speedy trial—Effect of subsequent
improper election—Notice of appeal—Service on solicitors—Habeas
corpus—Criminal Code, Secs . 827 and 1014.

	

REx

	

where a prisoner is convicted in the County Court Judge's Criminal Court

	

v '

	

after electing for speedy trial and an entry of this appears on th e
WONG

CHEUN BEN record it will be presumed on habeas corpus proceedings, unless the

contrary is shewn, that the consent of the prisoner to be so tried wa s

regularly obtained and that his option to elect was exercised only after

the judge stated his right of election in the manner prescribed by

section 827 of the Criminal Code.

A good election for speedy trial was held not to be affected by the fact tha t

a subsequent election made after a slight amendment in the charge may

not have been taken in the proper manner .

Per MARTIN, J .A. : Upon the County Court Judge's Criminal Court becom-

ing a Court of competent jurisdiction with respect to a case before it ,

the remedy, if any, for irregularities in the subsequent conduct of th e

proceedings is in section 1014 of the Criminal Code .

APPEAL by the Crown at the instance of the acting ministe r
of immigration from the order of FlsHER, J. of the 7th of
April, 1930, discharging the accused from custody on a writ o f
habeas corpus . The accused was charged with selling opium and
was sent up for trial by the police magistrate at Maple Ridge .
On the 10th of July he was brought before HowAY, Co. J. the
record of what took place being as follows : "Accused brought

Statement up and elects for speedy trial 	 trial Monday, July 15th, 1929 ,
at 2 p.m." When accused was brought up for trial on the 15t h
of July the charge was amended by adding thereto the words
"contrary to The Opium and Narcotic Drug Act, 1929 ." Owing
to the amendment of the charge the learned judge asked the
accused to elect again but in doing so he did not use precisely the

188
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words in section 827 of the Criminal Code leaving out the words
"or to remain in custody or under bail as the Court decides . "
The accused then elected for speedy trial and pleaded guilty t o
the charge. He was convicted and sentenced to imprisonmen t
for one year and fined $300, or in default of payment six
months' imprisonment. Shortly before the expiration of his
term of imprisonment accused applied for a writ of habeas
corpus on the ground that the learned judge had not properl y
taken his election to be tried summarily and the Court had no
jurisdiction to try him. Upon this ground he was released b y
order of FISHER, J . but was immediately rearrested and deliv-
ered to the custody of the controller of Chinese immigration an d
ordered to be deported because of said conviction . He then
applied for another writ of habeas corpus and was again release d
by FISHER, J . on the ground that the conviction was a nullit y
and furnished no ground for deportation .

The appeal was argued at Victoria on the 4th of June, 1930 ,
before MACDONALD, C .J.B.C., MARTIN, GALLIHER, MCPIIILLIP s

and MACDONALD, M.A.

Wood, K.C., for appellant : The accused is not represented .
The solicitor on the record accepted service of the notice o f
appeal. That this is good service see Lady de la Pole v. Dick
(1885), 29 Ch . D. 351 ; Sunder Singh v . McRae (1922), 31
B.C. 67 ; Rex v. Reader, ib . 417 ; Arthur v. Nelson (1898), 6
B.C. 316 ; Bagley v . Maple and Co. (Limited) (1911), 27
T.L.R. 284 ; Reg. v. Justices of Oxfordshire (1893), 2 Q.B .
149 . Accused elected for speedy trial . He pleaded guilty and
was convicted. Habeas corpus does not lie in this case : see Rex
v . Yeaman (1924), 33 B .C. 390 ; Reg. v. Murray (1897), 1
Can . C.C. 452 ; Reg. v. Burke (1898), ib . 539 ; Reg. v. Good-
man and Wilson (1883), 2 Ont . 468 ; Reg. v. St . Denis (1875) ,
8 Pr. 16 ; Rex v. Martin (1927), 60 O.L.R. 577 at p. 579 ;
Reg. v. Crabbe (1853), 11 U.C.Q.B. 447 ; Reg. v. Powel l
(1861), 21 U .C.Q.B. 215 ; In re Robert Evan Sproule (1886) ,
12 S.C.R. 140 at p. 197 ; Rex v . Chow Chin (1921), 29 B .C .
445 ; Rex v. Mali (No. 1) (1912), 19 Can . C.C. 184 ; Rex v .
Simpson (1923), 3 W.W.R. 1095 .

No one, for accused .
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COURT OF

	

30th June, 1930 .
APPEAL

	

MACDONALD, C .J.B.C . : This is an appeal by the Crown.
1930

	

The respondent was convicted on July 15th, 1929, and served
June 30 . the greater part of his term. Just before its expiry however he

applied for a writ of habeas corpus on the ground that the judge
R. of the County Court Judge's Criminal Court had not properly

WONO taken his election to be tried in that Court summarily and there -
CHEUN BEN

fore had no jurisdiction to try him . FISHER, J. released him on
that ground . He was then rearrested and delivered to the cus-
tody of the controller of immigration and ordered to be deported
because of said conviction . He applied for another writ of
habeas corpus and was again released by FISHER, J., on the
ground that the conviction was a nullity and furnished n o
grounds for deportation. The appeal is from this order.

The cases relied upon by the Crown shew that where a con-
viction was by a Court of Record of competent jurisdiction
habeas corpus will not lie. Here it was contended that the
County Court Judge's Criminal Court had no jurisdiction
unless the prisoner had elected under the directions of sectio n

MACDONALD, 827 of the Criminal Code . In the absence of such an election
c.a .R .c, the County Court Judge's Criminal Court was not a Court o f

competent jurisdiction . It was however further argued on
behalf of the Crown that there was a good election here if not
on the 15th of July when the case came up for trial but on the
original election on the 10th of July when the prisoner wa s
brought before the Court to make his election . The record on
the later date is as follows :

"July 10th, 1929, before HoWAY, Co. J., at 10 a.m . Rex v . Wong Cheun
Ben, Mr. Nicholson for accused, Mr . Pettapiece for Crown, Jim Goon, sworn
interpreter . Accused brought up and elected for speedy trial . Trial July
15th, 1929, at 2 p.m . "

When the trial opened on the 15th the Crown made a slight
correction in the charge adding "Contrary to The Opium an d
Narcotic Drug Act, 1929," whereupon the learned judge aske d
the prisoner to elect again which he did by electing to be trie d
summarily . It appears however from the material before me
which are the notes of the stenographer who was present that the
judge failed to use the language of said section 827, leaving ou t
the words "or to remain in custody or under bail as the Cour t
decides." That election was bad but I do not think that it affects
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the one of the 10th of July which was a good election notwith-
standing the correction in the charge . There is nothing in the
material before me to shew that at that time the judge did not
properly state all that is required by section 827, and as it appear s
by the record that he elected to be tried summarily it will be pre-
sumed that the statements were made to him as required by that
section . Rex. v. Therrien (1915), 25 Can. C.C . 275 ; Rex v. Mali

(1912), 1 W.W.R. 766. There is nothing in the record to the
contrary. The prisoner pleaded guilty and was convicted an d
sentenced. The conviction itself recites the prisoner 's election
to be tried summarily, but, of course, contains nothing of th e
statement made to him by the judge. In these circumstances I
think there was a proper election to be tried by the County Cour t
Judge's Criminal Court . The cases cited to us in support of
the argument that habeas corpus would not lie even if the elec-
tion were imperfect do not I think shew that where it is clea r
that no election was made in law and that the Court therefor e
had no jurisdiction to hear the case at all that habeas corpus is

excluded. The case of Reg. v. Crabbe (1853), 11 U.C.Q .B. 447
is not of much assistance . The Quarter Sessions had genera l
jurisdiction in that case . There was no question of election
there. Authorities are not wanting in support of the decision in
that case . The,Ontario authorities of recent years were pro-
nounced after the passing of an Ontario statute which in effec t
prohibited habeas corpus proceedings when the conviction of a
Court of Record was attacked by habeas corpus . We have n o
such law in this Province. In In re Robert Evan Sproule
(1886), 12 S.C.R. 140 the Court dealt exhaustively with th e
question of habeas corpus in connection with decisions of Courts
of Record of general jurisdiction . See the language of Ritchie ,
C.J., at pages 193 and 197 and of Strong, J ., at pages 204-5 ,
which predicate the case upon the Court convicting being one o f
general or competent jurisdiction .

It is difficult to believe that when a conviction is by a Cour t
without any jurisdiction at all and the conviction is therefore a
nullity that habeas corpus will not lie to release the prisoner .
If it had not been for the first election which I have held wa s
a good election I should have much hesitation in reversing th e
judgment of FISHER, J . However, holding as I do that the
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COURT OF Crown's case does not depend upon the second election and sinc e
APPEAL

the prisoner's affidavit does not deny that the learned judg e
1930

	

made the complete statement required by section 827 at the tim e
June 30. of the first election I would allow the appeal without making

REX

	

any finding as to what would have been the result had the cas e
v .

	

depended upon the second election .
CHEUONBEN The order appealed from should be set aside .

MARTIN, J.A . : This appeal from an order of Mr. Justice
FIsnER liberating the respondent on habeas corpus from the
custody, for deportation, of the controller of Chinese immigra -
tion at Vancouver, B .C., should, in my opinion, be allowed upon
the first ground, viz ., that whatever may be said of the second
election, taken (under section 827, C .C . ex abundanti cautela,

on the 15th of July, 1929, the first one taken on the 10th of that
month (the charge not having been altered—Rex v . Yeaman

(1924), 33 B.C. 390) was a good one, as appears by the record
of the convicting Court, viz ., the County Judge's Criminal Cour t
sitting at New Westminster, B.C., under Part XVIII . of the
Criminal Code, and therefore that Court became, beyond ques-
tion, a Court of competent jurisdiction and fully seized of th e

MARTIN, whole matter, and hence its conviction (on 15th July upon a
J.A. plea of "guilty") of the accused for selling opium could not b e

reviewed by habeas corpus or certiorari in aid thereof, even
though irregularities occurred in the subsequent conduct of th e
proceedings before it in relation to said re-election after amend-
ment of the charge to cover omissions therein, or otherwise . The
remedy, if any, for such irregularities is now to be found, sinc e
the Act to amend the Criminal Code of the 30th of June, 192 3
(Can. Stats ., Cap. 41), in the very wide provisions of that
statute which afford (section 1014) adequate relief in all case s
where "on any ground there was a miscarriage of justice ."

These new and adequate provisions for relief should, I ven-
ture to say, be borne in mind when applications for habeas

corpus are considered because the successful result of several o f
them, in this Province at least, have regrettably brought abou t
frustrations of justice by the improvident liberation of criminal s
properly convicted of grave crimes, owing to an erroneous con-
ception at the time of the real state of the law, as appears by
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certain well known reported cases wherein the error was late r

acknowledged but too late for a remedy, and also by cases no t
reported but which have come before us, and the recent observa- 193 0

tions on the abuse of the writ by Mr . Justice Rinfret of the June 30 .

Supreme Court of Canada in In re Henderson (1930), S .C.R .

	

REx
45, 55-6, merit citation in this connexion, viz . :

	

v
"The writ of habeas corpus is a prerogative process available when `there

is a deprivation of personal liberty without legal justification' (Halsbury,
Laws of England, Vol . 10, p . 48) . Courts should not permit the use of this
great writ to free criminals on mere technicalities . It is the spirit of our
Criminal Laws and more particularly of our law on summary convictions
that defects and informalities be corrected so as `to prevent a denial of
justice .' "

And cf. the authorities cited infra.

Such being my opinion on the success of the first ground i t
is unnecessary to consider the other grounds arising out of th e
second election (alleged to be invalid and insufficient to confer
jurisdiction) or express any opinion thereupon, and the more s o

in this case because the Crown only was represented by counsel
MARTIN,

and no one appeared for the convict (though we held in the

	

J.A.

circumstances that the notice of appeal was properly served upo n
his solicitor upon the record) hence we have not had the benefi t
of the usual complete argument presenting both sides of th e
nice questions raised on which there is much to be said—cf ., e .g . ,
Rex v. Martin (1927), 60 O.L.R . 577, and cases therein cited ;
and also Rex v. Therrien (1915), 25 Can. C.C. 275 ; Reg. v.

Burke (1898), 1 Can. C.C . 539 ; Reg. v. Goodman and Wilson
(1883), 2 Ont . 468 ; and Rex v. Simpson (1923), 3 W.W.R.
1095, and section 835 of the Criminal Code conferring upon th e
judge (which in this Province includes the judges of th e
Supreme Court thereof, section 823) the powers of a jury "try-
ing the offence in the ordinary way."

It follows that the appeal should be allowed, the order fo r
habeas corpus set aside and the respondent recommitted to the
lawful custody of the said controller of Chinese immigration .

GALLIHEn, McPHILLIPS and MACDONALD, JJ.A. agreed .

Appeal allowed .

Solicitors for appellant : Wood, Hogg & Bird.

Solicitors for respondent : Russell, Nicholson & Co.
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W. THOMSON & COMPANY v. BRITISH AMERICA
ASSURANCE COMPANY AND PACIFI C

SHIPPING COMPANY LIMITED .
June 5 .
	 Practice—Lapse of six weeks after pleadings closed—Application to dismiss

W . THOMSON

	

action for want of prosecution—Notice of trial thereafter given—Order

	

& Co.

	

for trial at earlier date—Discretion—Rule 436 .
v .

BRITISH The pleadings were closed in the action on the 7th of November, 1929 . At
AMERICA

ASSURANCE

	

the instance of the defendant, a summons was issued on the 26th o f

Co. May, 1930, for an order for dismissal of the action for want of prosecu-

tion and on the 28th of May the plaintiff served notice of trial for the

15th of September . An order was made that the plaintiff give notic e

of trial for a date not later than the 24th of June, 1930 .

Held, on appeal, affirming the order of MCDONALD, J . (McPxILLIPS, J .A .

dissenting), that the plaintiffs giving notice of trial in the interval

between service of notice and the hearing of the motion did not inter-

fere with the learned judge's discretion which was properly exercise d

and the appeal should be dismissed .

APPEAL by plaintiffs from the order of McDoNALD, J. of the
29th of May, 1930, on an application by the defendant th e
British America Assurance Company that the action be dis-
missed as the plaintiffs had not given notice of trial within si x
weeks after the closing of the pleadings . The pleadings were
closed on the 7th of November, 1929, and the summon s
herein was issued on the 26th of May, 1930. The plaintiff
then served notice of trial on the 28th of May for the 15th of

Statement September following. The action was to recover $4,892 .50 due
and owing under a bond under seal entered into between th e
plaintiffs and the defendant on the 30th of January, 1929 . It
was ordered that the plaintiffs give notice of trial for a date no t
later than the 24th of June, 1930, otherwise the action b e
dismissed for want of prosecution .

The appeal was argued at Victoria on the 5th of June, 1930 ,
before MACDONALD, C .J .B.C., MARTIN, GALLIHER, MCPHILLIP 5
and MACDONALD, JJ .A .

Alfred Bull, for appellants : At the instance of the defend -
Argument ant, interrogatories were sent to Scotland, were answered by th e

194
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plaintiffs and received in Vancouver on the 8th of April last . COURT OF

The summons was served on the 26th of May and on the 28th APPEAL

of May we served notice of trial for the 15th of September . 193 0

The order forcing us to trial on or before the 24th of June is a June 5 .

harsh order and there is no jurisdiction to make it : see Evelyn w,
THOMSON

v . Evelyn (1879), 13 Ch . D. 138 ; Gilder v . Morrison (1882),

	

& Co.

30 V.R. 815. Having cured the default there is no jurisdiction BRITISH

and if there is jurisdiction the learned judge wrongly exercised AMERIC A
ASSURANC Ehis discretion : see Maxwell v . Keun (1928), 1 K.B. 645 .

	

Co.

A . H. MacNeill, K.C., for respondent : Under marginal rule
436 the learned judge has in his discretion jurisdiction to mak e
this order, and it was properly exercised : see• Sievier° v . Spear-

Argument
man (1896), 74 L.T. 132 at p . 133 . Giving notice of trial for
September is too long and the learned judge has so held : see
Hayes v. Howard (1919), 27 B.C. 167 ; Annual Practice,
1930, p. 614 .

Bull, replied .

MACDONALD, C .J.B.C . : I think in the circumstances of thi s
case, there has been no reason shewn to entitle us to infer tha t
the order of the learned judge was erroneous. The plaintiffs
were in default in not delivering notice of trial . The defendant ,
as it had a right to do, moved to dismiss for want of prosecu-
tion. The plaintiffs then gave notice of trial, for September, a
long time ahead . There may have been some difficulties in
regard to giving earlier notice, but they did not attempt to over -
come those difficulties . The morning when the motion came MACDONALD ,

before the learned judge, it read either to dismiss for want of C .J .B .C.

prosecution, or to make some other order, with such condition s
as he thought fit to impose . He did not wish to take the extrem e
course of dismissing the action for want of prosecution, but he
fixed a date, the 24th of June, before which the trial must be
had. I think he had jurisdiction to do that ; and I do not thin k
the fact that the plaintiff had given notice of trial in the interva l
between service of notice and the hearing of the motion woul d
interfere in any way with the judge's discretion. That is that
view of it. There was nothing in what the plaintiffs did to stay
the judge's hand on the motion before him . But the plaintiffs
go further and say, assuming that to be so, the order is a
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BRITIS H
AMERICA effort, or by letter directed to his clients in London, or by cabl e

ASSURANCE
Co. or in any other way to get such instructions as he might desir e

to have ; and I do not think that it is sufficient to say that I
cannot be ready for trial upon a certain date . He must give a

MAC Jo$ CLO,
more substantial reason than that . And therefore, on that phase
of his case, he must fail. The appeal should be dismissed, an d
the order of the judge below should be sustained .

MARTIN, J . A . : Despite the very persuasive way in which Mr .
Bull has presented his case, I am unable to accept his view of the
same, because I think the matter is really decided in one aspect
by the Court of Appeal in the case of Sievier v . Spearman

(1896), 74 L .T. 132, with which I am in entire accord. And as
to another aspect of rule 436, I only wish to say that it cannot be
that once an application is properly launched to dismiss fo r
want of prosecution, that the jurisdiction of the learned judg e
can be ousted, or his proper judicial discretion curtailed, by
the plaintiff serving notice of trial, or taking any other ste p
thereafter . All that would simply go to mitigation of the term s
which the learned judge would see fit to impose in the particular
circumstances of each case . And there is nothing in that vie w
which at all conflicts with Vice Chancellor Malins's decision in
Evelyn v . Evelyn (1879), 13 Ch. D. 138, because when that case
is properly understood it appears that it is a decision upon thi s
point and upon this only, that where in pursuance of the practic e
which both counsel agree is the proper practice (and the learned
judge set out the proper practice in the Chancery Division a t
that time) that is, when an undertaking to speed the cause ha s
been given, it is, in ordinary circumstances, really unnecessary
and useless to apply to the Court because such an undertakin g
would be sufficient in that ordinary case to satisfy the discretio n

COURT OF harsh and unnecessary order because I wanted to receive instrue -
APPEAL

Lions, or to communicate with my clients, and I couldn't do i t

	

1930

	

in that time. Now Mr. MacNeill answers that by saying that
June 5 . there is nothing involved in this case but a question of law. The

w . THOMSON
facts are all undisputed . Apart altogether from that, it has

	

Co .

	

not been shewn that the plaintiffs meant to go to trial at tha t

	

V .

	

date. It has not been shewn by Mr: Bull that he made any

MARTIN ,
J.A .
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of the Court under the rule, and hence "the only question is how COURT OF
APPEAL

the costs (of the motion) are to be dealt with ."

	

—
193 0

GALLIHER, J .A. : I agree .

VC . TuoMso x
MCPHILLIPS, J .A . : I may say that I take a contrary view

	

& Co .

with great respect to my learned brothers . The cases cited to BRITISH

support the order do not cover this case . Technicalities should AMERICA
ASSURANCE

never be allowed to prevail against the interests of justice .

	

Co.

Therefore, if in the Chamber Court an order is made which
would offend against the fundamental principles of justice, tha t
is, the accomplishment of justice, the discretion of the learne d
judge in making it cannot tie the hands of the Court . The
discretion of the judge in the Court below must be a legal
discretion, and it is fundamental that unless there is abuse o f
the process of the Court, the action should be only carried t o
trial when both sides are ready for trial . All jockeying for time
and place of trial with the aim to get some advantage cannot b e
viewed with favour. Now the order we ought to make is that
class of order made by Lord Esher in the case referred to, which MCPHILLIPS,

is the true principle. The principle is that the order to be made

	

J .A .

will depend on the circumstances of the case . Now the circum-
stances presented to the Court are these : Firstly, we have a
member of the Bar, Mr . Ray, a barrister and solicitor ; he
swears in paragraph 4 :

"I am informed by counsel and verily believe that the plaintiff canno t

proceed to the trial of this action until after the long vacation ."

There has been no cross-examination on this affidavit . Then
Mr. Ray in paragraph 7 says :

"A notice has been posted in the Vancouver Registry of the Suprem e
Court, to the effect that by the order of the learned judges of the Courts of
British Columbia, no cases will be set for trial after the 20th of June, 1930,
and prior to the beginning of the long vacation, without a special order . I
was well aware that no dates were available prior to the 20th of June ,
knowing well the state of the trial list, and the fact that a number o f
actions in which my firm is engaged were not set down."

In view of these facts can it be said in the circumstances of
this case that the order made below was a proper order ? I a m
not of that opinion. When the notice for trial was given, before
the summons was heard, the learned judge was disentitled t o
make any order except to dismiss the application ; and perhaps

June 5 .
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COURT OF giving costs if thought proper . Here the plaintiffs are foreign
APPEAL
— plaintiffs, a distance of a continent and the Atlantic Ocean divid-
1930

	

ing the clients from their solicitors . Is it fair, or is it right that
June 5 . a plaintiff should be compelled to go to trial under these circum -

W. THOMSON
stances ? He has a right to commence an action, and he i s

& co .

	

entitled to carry on that action, and he is entitled to carry it on

BRITISH according to instructions of his client, and unless there was som e
AMERICA abuse of the process of the Court, there is no right on the par t

ASSURANCE
co. of the defendant to force a plaintiff to trial . The plaintiffs

should be at liberty to present their case properly. Is a judge' s
order of such sacredness when made in the exercise of a dis -

MCPHILLIPS,
J .A . cretion that it becomes a bar to this Court making an order

which will accomplish justice and reasonably admit of a prope r
trial being had? My answer unhesitatingly is that the orde r
must give way. I would therefore allow the appeal .

MACDONALD, J.A, : I doubt if I would have made this order
in the first instance ; but on the other hand, feel I cannot inter-
fere with the discretion, because it was shewn that the post-
ponement gave the opportunity to make that application .

Appeal dismissed, McPhillips, J .A . dissenting .

MACDONALD ,
J .A .
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LAWSON v . INTERIOR FRUIT AND VEGETABLE FISHER, J.

COMMITTEE OF DIRECTION . (No. 2) .

	

(In Chambers )

193 0

Costs—Taxation—Review—Witness fees—Affidavit of disbursements—Hotel
Sept. 11 .

expenses and meals—Witnesses not called .

In general the fees for witnesses called at a trial should not be disallowe d

on the ground that evidence negativing the fact of his attending mor e

than one trial at the time was not produced ; where, however, it i s

seriously suggested as a fact by counsel on the taxation that a witness

has attended in more than one case or for another purpose the taxin g

officer in his discretion may require an affidavit negativing the state-

ment or suggestion so made .

APPLICATION by defendant to review the taxation of
defendant's costs. Heard by FISHER, J . in Chambers at Van-
couver on the 4th of September, 1930 .

A . Bruce Robertson, for the application .
Wood, K.C., contra.

11th September, 1930 .

FISHER, J. : Application by defendant to review taxation o f
defendant's costs.

The rule seems to be well established that the taxing officer' s
ruling as to whether any particular item should be allowed o r
excluded ought not to be interfered with on appeal unless it i s
perfectly clear that he has acted on a wrong principle. See In
re Legal Professions Act . Noble & St. John v. Bromiley

(1928), 39 B .C. 518 ; Canadian Educational Films Ltd. and

Goodart Pictures Inc. v. Horan and Nichols Theatres Ltd .

ib . 424 .
Applying the foregoing rule I would interfere only with

respect to the items re E. J. Chambers amounting in all to
approximately $50. The taxing officer in his reasons for judg-
ment states that he disallowed witness fees of Chambers thoug h
called at the trial on ground that evidence negativing fact of hi s
attending more than one trial at the time was not produced. He
seems to have treated it as an inflexible rule that the affidavit o f
disbursements is required to state that the witness did not attend

LAWSON
V .

INTERIOR
FRUIT AN D
VEGETABLE
COMMITTEE

OF
DIRECTION

Statement

Judgment
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FRUIT AND counsel on the taxation that a witness has attended in more than
VEGETABLE one case or for another

	

as I assume was the case in theCOMMITTEE

	

purpose
OF

	

Murray v. Harper taxation referred to by counsel for plaintiff
DIRECTION

then I would agree that the taxing officer in his discretion, eve n
in the absence of a specific rule, might require an affidavit
negativing the statement or suggestion so made .

Here, however, there is nothing in the material to shew tha t
any statement or serious suggestion, that the witness attende d
in more than one case or for another purpose, was made but onl y
the submission that the onus was on the party whose bill wa s
being taxed and that there was no affidavit denying what accord-
ing to the material was never seriously put forward as a fact .
In answer to the submission counsel for the defendant asked
leave to file an affidavit but leave was refused and the item s

Judgment disallowed, the taxing officer apparently acting on the wrong
principle that there was an inflexible rule and that he had no
discretion in the matter . Under such circumstances I woul d
allow the said items re E. J. Chambers including the hotel
expenses and meals as I am advised that in Angliss v. Penticton
(unreported) a reasonable amount for hotel expenses and meals
having been allowed by the taxing officer, the item was sustaine d
on an application for a review and I see no sufficient reason for
deciding otherwise in the present case .

As to the disallowance of the fees to witnesses not called, I
cannot say that the taxing officer was clearly wrong in holdin g
that the defendant had not discharged the onus of shewing thei r
relevancy. It seems to me also at least doubtful whether th e
defendants had shewn the reason why the witnesses were not
called . The disallowance will, therefore, stand . See Eastern
Townships Bank v . Vaughan (1910), 15 B .C. 299.

Order accordingly ; no costs .

0 rder r1ccordin!/lz/ .

FISHER, J. as witness in any other cause and in support of this is cited
(In Chambers)

Ham et ux . v. Lasher et al. (1865), 24 U.C.Q.B. 357, which
1930 however was decided under a rule in Ontario specifically requir -

Sept . 11 . ing such a negativing affidavit whereas we have no similar pro -
LAwsoN vision in our Rules .

v

	

Where it is stated or even seriously suggested as a fact b yINTERIOR
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HYSLOP v . BOARD OF SCHOOL TRUSTEES OF

NEW WESTMINSTER .

FISHER, S.
(In Chambers )

193 0

Discovery—Persons subject to examination—Action on building contract— Sept. 20 .
Examination of architect .

HYSLO P

Where an architect is engaged in such a capacity that the primary purpose

	

V.
and effect of his engagement is to delegate to him a portion of the BOARD OF

defendants' authority and constitute him their agent to deal with

	

SSHOO L
TRUSTEES O F

third parties within the general scope of his employment, he is subject NEw WEST-

to examination for discovery by the plaintiff.

	

MINSTE R

APPLICATION by plaintiff for the examination of James B .
Whitburn, architect, employed by the defendants, for discovery .

Statement

Heard by FISIrER, J. in Chambers at Vancouver on the 13th o f
September, 1930 .

G. E. Martin, for the application .
W. J . Whiteside, K .C., contra.

20th September, 1930 .

FISHER, J. : This is an application on the part of the plaintiff
for the examination of James B. Whitburn, architect, for
discovery herein .

Although the affidavits before me on the application do not
state any more as to the employment of the architect than tha t
he was the architect for the defendants, and drew the plans and
specifications for the erection of the Richard McBride School,
New Westminster, and superintended the construction, it was
agreed by counsel that the contract between the parties herein Judgment

should be considered part of the material before me .
The inference I draw from such contract is that the defend -

ants had practically appointed the architect their agent, at leas t
to a limited extent, for the purpose of taking charge of the wor k
and accepting or rejecting the work as done by the plaintiff ;
and so the case referred to on the argument Smith v . Clarke
(1887), 12 Pr. 217, applies ; in which ease it was held that
under similar circumstances an order for the examination by
the plaintiff of the architect for discovery should be allowed .
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FISHER, J . The Ontario rule would not seem to be substantially different
(In Chambers )

— from our own rule .
1930

	

Reference might also be made to Powell v . Edmonton, Yukon
Sept .20 .	 & Pacific Ry. Co . (1909), 2 Alta. L.R. 339 ; 11 W.L.R. 613 ,

TRUSTEES O F

NEW WEST- tain services for the company, although as a mere incident in the per -

MINSTER formance of his duties he may become in some sense an agent of th e

company, or engaged in such a capacity that the primary purpose and effec t
of his engagement is to delegate to him a portion of the company's authorit y

Judgment and constitute him its agent to deal with third parties within the genera l

scope of his employment . "
Here I think the architect was engaged in such a capacity that

the primary purpose and effect of his engagement was to delegat e
to him a portion of the defendants ' authority, and constitute him
their agent to deal with third parties within the general scope o f
his employment .

I would, therefore, grant the application ; costs in the cause .

Application granted.

HXsr,or where at p. 340, Beck, J. says as follows :
v .

	

"The answer to the question whether a person is or is not an officer
BOARD OF within the rule seems to me to depend upon the point I have suggested ,
Scxool

	

that is, whether the person in question is engaged merely to perform cer -
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IN RE MEDICAL ACT. IN RE MURPHY .

Physicians and surgeons—College council—Inquiry into alleged misconduc t
of practitioner—Disciplinary powers—Functions of council and
executive committee thereof—Appeal—R .S .B .C. 1924, Cap . 157, Secs .
51, 53 and 54 .

MURPHY, J.

193 0

Oct. 2 .

IN RE

MURPHY

Where the conduct of a member of the College of Physicians and Surgeon s

is the subject of inquiry the Medical Act only authorizes the executive

committee of the council thereof to find the facts and report to th e

council . It cannot adjudicate on the facts as found and the fact tha t

the membership of the executive committee is identical with that of th e

council does not entitle the council to merely adopt the adjudication

made by the committee.

When the conduct of a member is the subject of an inquiry he is entitled

to be represented by counsel both before the committee and before the

council.

Where the Court holds on appeal that the council has not adjudicated on

the matter before it, the matter should be remitted to council for

rehearing and adjudication .

APPEAL by a member of the College of Physicians and
Surgeons from the decision of the Council of the College o f
Physicians and Surgeons on an inquiry under the Medical Act. Statement

Argued before MURPHY, J . at Vancouver on the 25th of
September, 1930 .

T. E. Wilson, for appellant.
Harold B. Robertson, K .C., for respondent.

2nd October, 1930 .

MURPHY, J . : Counsel for the College of Physicians an d
Surgeons rightly, in my opinion, remarked at the hearing befor e
me that the procedure sections of the Medical Act, R.S.B.C .
1924, Cap . 157, make the working out of its provisions a diffi -
cult task . It is complained in limine by appellant that there Judgment

has been such departure from the requirements of the Act as t o
make it imperative that the matter be sent back for rehearing .
I have given careful study to the procedure sections and woul d
construe them as follows :

When a complaint, such as the one which originated the pro-
ceedings herein, is lodged, the Council must cause the facts to
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MURPHY, J . be ascertainel by the executive committee . This seems to be the

	

1930

	

clear meaning of section 51 . The combined result of sections 51 ,

	

oet .2 .

	

53 and 54 is, I think, that the executive committee is the sol e
body that can find facts. Section 54 for instance requires the

IN RE
MURPHY testimony to be given under oath and the chairman or acting -

chairman

	

g -
chairman of the committee is the only person authorized by th e
Act to administer an oath for that purpose . A perusal of sec-
tions 47 and 51 will shew that power to adjudicate on the fact s
so found and to impose such penalty as is deemed just is veste d
in the Council . Nowhere in the Act can I find any authority
given to the executive committee to do more than find the fact s
and report same to the Council . It is objected here that the
executive committee has in its report to the Council purporte d
to adjudicate . I think the committee has done so in the second
and third subparagraphs of paragraph 4 . The objection doe s
not, however, seem to be of much substance for two reasons .

(1) Because the members of the executive committee wh o
acted herein were all the same gentlemen and the only ones wh o
sat on the Council when action was taken on this case and s o
could not have been influenced by any adjudication by the exec -

Judgment utive committee ; and (2) because the committee did find an d
report the essential facts as appears from a full transcript of th e
evidence attached to their report . This transcript shews that no
material facts were controverted before the committee as no
witnesses were called on behalf of appellant except one whos e
evidence it would appear to me does not bear on the matter in
issue in any way .

The next objection is that the Council did not adjudicate at
all but merely adopted the adjudication made by the committe e
and then imposed a penalty. It follows from the views abov e
expressed on the procedure sections that this is a weighty objec-
tion. The executive committee, I think, can only find facts ; i t
cannot adjudicate on facts found by it . That adjudication—by
far, in my opinion, the more important function—is the exclu-
sive duty of the Council . It is urged here that as the gentleme n
who sat on the executive committee and those who constitute d
the Council when appellant's case was before that body ar e
identical and were all present and as no other member of th e
Council took part in the proceedings no harm was done. But
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the reply is that no authority can be found in the Act for such a
departure from its provisions. It may be that I am to assume
that the Council did actually adjudicate though that position
was not taken in the argument but there is a further matter o f
grave moment in connection with the proceedings before th e
Council . Appellant's counsel on April . 30th, 1930, had written
to the registrar of the College asking to be notified of the time
and place of the hearing. On May 5th, 1930, he received a
reply that such information would be given . According to an
affidavit filed herein, the statements in which are not contro-
verted, at 10 a.m. on May 13th, 1930, appellant's counsel wa s
notified by 'phone from counsel for the College that the Counci l
hearing would take place at 4 p.m . of that day . Appellant' s
counsel replied that owing to a prior engagement he would b e
unable to appear and suggested the hearing should be adjourned
but was informed the hearing must go on as in fact it did . The
fact that counsel has other engagements is of course no reaso n
why an adjournment should be granted if reasonable notice o f
time and place of hearing has been given . But the notice of a
few hours given herein, in my opinion, was not reasonable
notice considering the grave nature of the subject-matter to b e
adjudicated upon and particularly considering the possibility,
in case of an offence being found to have been committed, of th e
infliction of a penalty which, in effect, would deprive the appel-
lant from ever again practising his profession . It was argued
before me that appellant's counsel had full opportunity of argu-
ment before the executive committee . To this there are two
answers : (1) It follows from views already expressed that such
argument, in so far as it was directed towards anything othe r
than the question of what facts should be found, was made
before the wrong tribunal ; and (2) That appellant's counsel
stated at the hearing before me that he had not made an
exhaustive argument before the committee and had not dealt at
all with the important matter of the possible penalty. In reply
to this it is urged that the true meaning of section 53 is tha t
the person whose conduct is the subject of inquiry is entitled t o
be represented by counsel before the committee only and no t
before the Council. If my view of the procedure sections is cor-
rect this cannot be so for whereas section 53 gives such person
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the right without qualification to be represented by counsel, t o
deny this right at the Council hearing would be to deprive hi m
of counsel's services before the tribunal where the most
important questions are to be determined and, in my opinion,
would invalidate the proceedings . It is urged further that sinc e
the appeal is a hearing on the merits I should decide the matte r
irrespective of what happened before the case reached me . To
do so would be to ignore the tribunals set up by the Act and t o
substitute a hearing before a Supreme Court judge as a proceed-
ing of first instance under the Act .

Clearly no such course is authorized. The views herein
expressed are supported by Re Stinson and College of Physicians

and Surgeons of Ontario (1912), 27 O.L.R . 565 ; 10 D.L.R.
699, as I read that case. The Stinson case was decided on the
provisions of the Ontario Act (R .S.O. 1897, Cap. 176, now
R.S.O. 1927, Cap . 196) which has many features in common
with the British Columbia Act as to the method of dealing with
complaints against practitioners . The matter is remitted to the
Council for rehearing and adjudication. Reasonable notice of
the time and place of such rehearing must be given to appel-
lant's counsel who should be accorded a hearing if he so desires .
In view of the conflicting arguments made before me as to wha t
legal principle should govern the adjudication the task of a n
appellant tribunal, should the case come again to appeal, will be
simplified if the Council, in case they find that an offence ha s
been committed, will give written reasons for such finding .
Costs reserved .

Order accordingly.
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REX v. BURNETT .

Constitutional law—Municipal tax — Trades Licence By-law — Ejusde m
generis rule—B .V.A . Act, Sec . 92 (9) .

The defendant was convicted by the police magistrate in Victoria on a charg e

of carrying on in the City of Victoria the profession of a teacher of

music without a licence as required by the Trades Licence By-law of

said City .

Held, on appeal, that there is power in the municipality to impose the
licence tax and the appeal should be dismissed .

APPEAL by defendant from his conviction by the police
magistrate at Victoria, on a charge of carrying on his professio n
as a teacher of music without a licence as required by the Trade s
Licence By-law. Heard by LAMPMAN, Co. J. at Victoria on
the 19th of September, 1930 .

Beckwith, for appellant.
C . L. Harrison, for respondent .

17th October, 1930 .

LAMPMAN, Co . J. : This is an appeal from a conviction b y
the Victoria Police Magistrate of the appellant on a charge o f
carrying on in the City of Victoria the profession of a teacher
of music without a licence as required by the Trades Licence
By-law of the City of Victoria. There is no dispute about the
facts but Mr. Beckwith contends that there was no power in the
Municipality to impose the licence tax and he relies on the judg-
ment of Chief Justice BEGBIE in 1886 in Regina v . Mee Wah,

3 B.C. 403 . The jurisdiction of the Province to pass th e
requisite legislation and of the City to pass the requisite by-law
depends on the meaning and effect of subclause (9) of sectio n
92 of the British North America Act, and the material
words are :

"In each Province the Legislature may exclusively make laws in relation

to . . . shop, saloon, tavern, auctioneer, and other licences . . . ."

In Regina v. Mee Wah it was held that a licence could not be
imposed on a person carrying on a wash-house or laundry, th e
ratio decidendi being that the licence fee was in reality a pro -
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hibition or restriction, but the learned Chief Justice was inclined
to think—he used the words "seems probable"—that wash -

	

1930

	

houses were not taxable under subclause (9) of section 92 o f
Oct. 17 . the British North America Act.

	

REX

	

Since that decision the scope of taxation has broadene d

	

v

	

immensely and the trend does not seem to be much curbed b y
BURNETT judicial decision.

In Corporation of Victoria v. Belyea (1907), 13 B .C . 5 a
barrister was held liable for the payment of a licence fee . The
point now taken by Mr. Beckwith was not taken but I am
inclined to think the point had already been decided adversel y
to the contention now taken by him although the decision is no t
reported .

In the . head-note; to Regina v . Mee Wah it is stated (and the
judgment warrants the statement) :

"The most reasonable rule to adopt to ascertain whether a certain matte r

or thing is within the meaning of a statute as being ejusdem generis with

things specified therein "and others," is to look to the object or mischie f
aimed at by the statute . All similar things that come within that object ,
though not in the abstract ejusdem generis are so for the purposes o f

Judgment the statute."

If that reasoning is applied why should "music teacher" not
be included? He is carrying on his calling and like the auc-
tioneer is no doubt charging for his services . The municipalitie s
in 1867 were no doubt looking for people to tax just the same a s
they are now and why should auctioneers alone be singled
out as fit subjects for taxation? I do not think they were s o
singled out .

In Brewers ' and Maltsters ' Association of Ontario v .

Attorney-General of Ontario (1897), 66 L.J ., P.C. 34 at p. 36

Lord Herschell, in delivering the judgment of their Lordships
of the Privy Council, said :

"They do not doubt that general words may be restrained to things o f

the same kind as those particularized, but they are unable to see what i s

the genus which would include `shop, saloon, tavern,' and `auctioneer '

licences, and which would exclude brewers' and distillers' licences . "

The appeal must be dismissed with costs fixed at $20 an d
the disbursements.

Appeal dismissed,
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IN RE TAXATION ACT . IN RE HASTINGS STREET
PROPERTIES LIMITED .

COURT O F
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by shareholders to make deal—Company agreeing to return share-	 Oet .7 .

holders' loan and profits made—Profit made on transaction—Whether
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Hastings Street Properties Limited was incorporated with power to pur- PROPERTIE S

chase, lease, etc ., lands and to sell and dispose of same . Its authorized
LIMITE D

capital was 50,000 shares of $1 each but only five shares were issued ,

one to each of five shareholders . The Company purchased certain prop-

erty in Vancouver for $40,000 in 1926, and sold it in 1928 for $70,000 .
In order to raise the money to make the purchase, the five shareholders
advanced the necessary sum under agreement with the Company tha t

upon a sale being made the profits would be paid to the shareholders

and this was carried out . The Minister of Finance sought to recover

income tax on $30,000 contending that it was profit made by the Com-

pany. It was held by the Court of Revision that after payment of the

profits to the five shareholders under the said agreement there was n o

taxable income .

Held, on appeal, reversing the decision of the Court of Revision (MARTIN,

J.A . dissenting), that the $30,000 profit was " income" of the Company

within the meaning of the Taxation Act and is subject to taxation .

APPEAL by the Minister of Finance and the Assessor for
Vancouver Assessment District from the decision of TV . H. S .
Dixon, Esquire, judge of the Court of Revision for Vancouve r
Assessment District of the 11th of January, 1930, on appeal b y
the Hastings Street Properties Limited against the assessment
for the year 1928 . Said Company was incorporated in 1926
for the purpose, inter alia, of purchasing, leasing, mortgaging or Statement

acquiring lands ; to borrow or raise money for the purposes of
the Company ; to sell or dispose of the undertakings of the
Company and to make and enter into agreements or contract s
with any person. In July, 1926, the Company purchased a
property on Hastings Street in Vancouver and in 1928 thi s
property was sold at a profit of about $30,000. The Company
itself at no time had more than $5 paid-up capital and in order
to purchase the property in question the Company entered int o
an agreement with its five shareholders whereby they advanced

14
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the money to purchase the property and in consideration of the
advances they were to receive all the profits in the event of a
sale. On the sale being made the profits were divided amongs t
the shareholders under the agreement. The Company was
assessed on taxable income for 1928, in respect of this sale for
$26,393 . On appeal from the Court of Revision it was hel d
that under the agreement referred to the Company did not mak e
any profit on the transaction and had no taxable income for th e
period in question.

The appeal was argued at Victoria on the 4th and 5th o f
June, 1930, before MACDONALD, C.J.B.C., MARTIN, GALLIHER ,
McPHILLlps and MACDONALD, M.A.

Harper, for appellants : Buying and selling property was par t
of the Company's business and the property in question was
bought by the Company and sold at a profit . This profit is
taxable : see Ritson v. Phillips (1924), 131 L.T. 384 ; 9 T.G .
10 ; Inland Revenue Commissioners v. Blott (1921), 2 A.C .
171 at p . 201 ; Dovey v . Cory (1901), A .C. 477 at p. 486. The
case of In re Taxation Act and The All Red Line, Ltd . (1920) ,
28 B.C. 86 is clearly distinguishable as in that case it was no t
part of the business of the Company to sell its ships.

Remnant, for respondent : What took place here was an
appreciation of capital : see Assets Co., Limited v. Inland

Revenue (1897), 24 R. 578 at p . 586 ; Stevens v. Hudson's Bay

Company (1909), 101 L .T. 96 ; Collins v. The Firth-Brearley
Stainless Steel Syndicate, Ltd . (1925), 9 T.C. 520. On the
construction of the statute see Broom's Legal Maxims, 8th Ed . ,
514 ; Attorney-General v. Selborne (Earl of) (1902), 1 K.B .
388 at p . 396 .

Harper, in reply : As to expenses and bonuses see Last v .

London Assurance Corporation (1885), 10 App. Cas. 438 .

Cur . adv. vult.

7th October, 1930.

MACDONALD, C.J.B.C . : The Hastings Street Properties Lim -
MACDONALD, ited was incorporated with objects, inter alia, to buy and sel l

c.as a land. There were only five shareholders and the paid-up capita l
of the Company was the sum of $5 . Their principal transaction
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was the purchase of a piece of property on Hastings Street ,

Vancouver, which was shortly afterwards resold at an advanc e
of $30,000 . To enable the Company to buy this property each
of the five shareholders advanced moneys aggregating $40,000,

the price of the property, and the Company entered into an
undertaking with them in consideration thereof to pay to the m
the profits which should be realized on a resale. The Assessor
fixed the Company's income after the resale of the propert y
aforesaid at the sum of $26,393, approximately the profits made
by the resale of it and levied the tax complained of thereon . The

Court of Revision held that the said profits were not income of

the Company which could be taxed under the Taxation Act and

amendment thereto. The Court of Revision said that the ques-
tion was whether the Company should be allowed as deductions
from their gross income the amount agreed to be paid to the fiv e
shareholders as money expended in producing "the income" and
decided that after payment of the profits to the five shareholder s

there was no taxable income .
In my opinion the money supplied by the five shareholders as

aforesaid to enable the Company to buy the said property was a

loan of capital ; that it was such is evidenced by a resolution

(not amongst the exhibits but mentioned by witness Rober t
Kerr) of the Company authorizing the borrowing of it . If
these profits are treated as equivalent to interest they fall within
the provisions of the Taxation Act, Cap. 254, R.S.B.C . 1924 .
This Act was amended in some respects by the statute of 1925 ,
Cap. 54 . Section 44 of the main Act, as so amended enacts tha t

the expenses incurred in the production of the income may b e
deducted from the gross income but that no deduction by way

of expenses shall be made for (b) any interest on capital . This
subsection is renumbered (e) in the amended Act .

Subsection (c) of the last-mentioned Act allows to b e
deducted,

"Interest on moneys borrowed from without the Province either by wa y

of loan, advance, or through a bond or debenture issue, unless a separate

return is made covering the aggregate amount of such interest and income

tax is paid on that amount at the rates provided under section 52, excep t

that the maximum rate shall not exceed four per centum"

Interest on money borrowed from without the Province there -
fore may be set off against the cost of producing the income con-
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ditionally upon the making of a separate return and if th e
income tax be paid by the person or persons to whom th e
interest was paid. Subsection (f) deals with interest whic h
shall not be set off against the cost of production of the income
if advanced by a "parent, subsidiary, or associated corporation."

The Court of Revision thought that under said subsection (e )
capital was not to receive its widest signification because of the
references to interest in other subsections, in other words sub -
section (e) was practically rescinded by construction of the other
sections . Now the words of subsection (e) are clear and explicit .
Interest on capital is not to be set off against cost of the produc-
tion of the income. The other subsections, if indeed we may
look at them at all for the purpose of cutting down the wording
of subsection (e) refer it is true to interest and upon certain
conditions being performed that that interest may be set off
against the gross income . But I think the proper construction
is that interest other than interest on capital may be set off con-
ditionally . The Legislature having dealt specifically with inter-
est on capital then proceeded to enact respecting other interest ,
not interest on capital. All these provisions are capable of being
given effect to notwithstanding any suggested conflict. The
Court if possible is to construe the statute so as to give effect to
all its provisions and therefore if I am permitted to construe
subsection (e) by reference to other sections I am forced to th e
conclusion that the other sections are not in conflict with sub -
section (e) and that therefore said subsection (e) stands as a
direct provision against the set-off of interest on capital . Sec-
tion (f) I think has no real bearing upon the question at all an d
the fact that shareholders are not mentioned in it does not impl y
that because they are lenders of capital and are not mentioned
in (f) the Company shall be entitled to set off interest in contra-
vention of the plain words of subsection (e) . Now while th e
profit may be looked upon as the consideration for the loan it i s
not at all events what is popularly called interest . It may
therefore not be affected by subsection (e) of section 44. I must
therefore enquire whether or not the transaction was an illega l
evasion of the Taxation Act . It seems to me that if thi s
transaction is legal that all companies by resorting to the like
methods may evade the payment of income tax . They may
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carry on their business on borrowed capital under an agreemen t
such as the one in question here and thus defeat the Act . They
may claim the profit made by their company under such an
agreement and thus leave nothing for the tax collector. I think
a transaction which leads to this result must be regarded as an
illegal evasion of the Act, and I hold this transaction to be such .
The only object of the scheme as I see it is to evade payment of
income tax . Instead of the shareholders supplying the compan y
with capital and receiving their profits if any in dividends they
may set up a dummy company without capital and use it to buy
property for itself with borrowed money under a scheme which
defeats the revenue.

The assessment of the Assessor should be restored .

MARTIN, J .A . : This appeal should, in my opinion, and wit h
all due deference to other opinions, be dismissed because, i n
brief, I think the Court of Revision below took substantially th e
right view in holding that under the unusual circumstances o f
the special arrangement between the Company and five of it s
shareholders, the deductions that should be made from the gros s
income of the proceeds of the particular adventure, or specula-
tive loan, if you like, leave no net income subject to taxatio n
against the Company whatever may be the personal liability of
the said five members .

It is no answer, in my opinion, to this view to point out, MARTIN ,
truly, that the results of a number of such transactions might, or

	

J .A .

indeed would, lead to something unexpected ; that often is so
where there is a casus omissus, as herein . It might be otherwise
if it could be held that the transaction was a sham one, but such
is not the fact here : the most that can fairly be said is that it i s
peculiar but not illegal. It really comes down to this that the
Company was, within its powers, permitting some of its mem-
bers to make a profit out of a real-estate speculation by using it s
name while putting up their own money. Now I know of noth-
ing which prevents a company from so doing, in any hones t
business venture, just as a private person may, to, e .g ., oblige
a friend .
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McPnILLIps, J.A. : The Crown appeals from the decision of
the Court of Revision for Vancouver Assessment District . The
decision was that the Company had no taxable net income fo r
the period in question. To get a proper understanding of the
matter so as to apply the law to the relevant facts I will in a
short manner state what the facts necessary to bear in mind are .
The respondent is a company incorporated under the Britis h
Columbia Companies Act (B .C. Stats. 1929, Cap. 11) . The
powers may be said to be shortly, to purchase and sell lands ,
erect buildings, to take mortgages, to manage lands and build-
ings, to borrow money for the purposes of the Company. It was
primarily a company to buy and sell lands and with powers to
borrow moneys in the carrying out of its business. There are
only five shareholders each holding one share of the par value o f
$1. The share capital of the Company authorized was 50,000
shares of $1 each, the total issued capital being the five shares
of $1 each. In the course of carrying on its business th e
Company, it would seem, embarked upon only one transaction in
the exercise of its corporate powers and that was to purchas e
lot 5, block 22, D .L. 541, in the 700 block on Hastings Street in
the City of Vancouver, the purchase price being $40,000.
Admittedly the Company did not have the requisite money to
make the purchase--it obtained the money by borrowing th e
sum from the shareholders it being agreed with the shareholders
that the net proceeds made on the sale of the land should go t o
the shareholders making the advances. A sale was made of th e
land in 1928, the purchase having been made in 1926 . The
short question is whether the $30,000 profit realized by th e
Company can be said to be income within the purview of th e
Taxation Act (Cap. 254, R .S.B.C. 1924, Secs . 4 (1), 44 (1)) .

The contention of the Crown is that the profit made is income
within the meaning of section 4 (1) of the Act, and the assess-
ment made in respect of the profits so made on the sale as for
the year 1928 was put at "Net taxable income $26,393 . Tax
thereon $2,111 .44, less 10 per cent . $211.14. Tax $1,900.30 . "
The judge of the Court of Revision in his judgment in th e
matter said in part as follows :

"Under the definition of `income' in the Taxation Act, R .S .B .C. there i s

no doubt in my mind that the moneys received by the Company in paymen t
for the sale of the property in question is income, and the question i s
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whether or not deductions from this gross income should be allowed for the COURT OF

respective amounts owing and paid to the five shareholders under the agree- APPEAL

ments entered into by them as aforesaid . "

Unquestionably it was income and being income is taxable as
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the shareholders cannot meet the question and satisfy the
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demand of the Crown based upon the statute. The procedure H
STREETs

adopted and the manner of carrying it out, if acceded to, would PROPERTIE S
LIMITED

be an illegal evasion of the Taxation Act in my opinion . It was
advanced at this Bar that the moneys in question were in their
nature assets not income or in other words to be treated a s
capital . Upon this point I would refer to what Lord Halsbury,
L.C. said in Dovey v . Cory (1901), A .C. 477 at pp . 486-7 :

"The mode and manner in which a business is carried on, and what is

usual or the reverse, may have a considerable influence in determining th e

question what may be treated as profits and what as capital . "

Here it was the sole business transaction entered into by the
Company and in plain exercise of powers taken, viz . : to buy and
sell land. As the merchant sells goods over the counter tha t
which is realized over and above the cost to the merchant mus t
be said to be profit. Such a proposition is unchallengeable and MCPEIILIaPS ,

that is income within the meaning of the statute . I would refer

	

J .A .

to what Cozens-Hardy, M .R. said in Stevens v. Hudson's Bay

Company (1909), 101 L.T. 96 at p . 97 :
"This is not a case where land is from time to time purchased with a

view of resale. "

That is exactly the present case and applying the reasoning o f
the Master of the Rolls, in the present case, the profit made i s
liable to income tax. We find Farwell, L.J. saying in the abov e
case at p . 98 :

"But if, instead of dealing with his property as owner, he embarks on a

trade in which he uses that property for the purposes of his trade, then he

becomes liable to pay not on the excess of sale prices over purchase prices ,

but on the annual profits or gains arising from such trade, in ascertaining

which those prices will no doubt come into consideration . "

Lord Dunedin in the Commissioner of Taxes v . Melbourne

Trust, Limited (1914), A .C. 1001 at p. 1010, said :
"But it is equally well established that enhanced values obtained from

realization or conversion of securities may be so assessable where what i s

done is not merely a realization or change of investment, but an act don e

in what is truly the carrying on, or carrying out, of a business . "

And that was the case here. In the Scottish Investment Trust

Co ., Limited v. Inland Revenue (1893), 21 R. 262, it was held
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"that gains made by the company by realizing at larger prices than thos e
paid for them were to be reckoned as `profits and gains' of the company, i n
the sense of the Property and Income Tax Act, 1842, Schedule D . "

In Assets Co., Limited v. Inland Revenue (1897), 24 R. 57 8
(3 T .C. 542), Lord Young at p . 586 said :

"I should say that I have really no doubt that any person or any com-

pany making a trade of purchasing and selling investments will be liable i n
income tax upon any profit which is made by that trade . "

In my opinion the assessment is a valid one . The Compan y
made the profit, not the shareholders who advanced the moneys ,
and the Company erred in making payment to the shareholder s
of all the profits so earned by the Company without first deduct-

MCPIIILLIPS,
ing the income tax thereon . The profit was not earned by the

J .A. shareholders it was a profit of the Company, in other words, fo r
the purpose of this inquiry, income under the Taxation Act .
That the Company obligated itself to pay to the shareholders al l
the profits cannot affect the question to be here determined . The
profits on the transaction being the profits of the Company, i .e . ,
the income of the Company the moneys were properly assessabl e
as such and the net taxable income as levied, viz ., $1,900.30, was
properly so levied and is due and payable in my opinion by th e
Company. I would allow the appeal and reinstate the assessmen t
as made .

MACDONALD, J .A . : Respondent Company was incorporated,
inter alia, "to purchase . . . lands and to sell" the same
and although it had wide powers it was apparently formed t o
acquire and resell at a profit, if possible, the property in ques -
tion. Of its authorized capital of 50,000 shares of $1 each fiv e
shares only were issued . It purchased lot 5, block 22, D .L. 541 ,
Vancouver, for $40,000 in 1926, and sold it for $70,000 in
1928, and the Minister of Finance seeks to recover income tax

MACDONALD, on the $30,000 profit made, it is alleged, by the Company. It
J .A . had not, of course, sufficient subscribed capital to make the pur-

chase in the ordinary way and proceeded to consummate the dea l
by obtaining proportionate parts of the purchase price from it s
shareholders giving them letters of which the following is a
sample :

"In consideration of your having already advanced to the Company th e
sum of Six Thousand three hundred and eight dollars and three cent s
($6,308 .03) and contributing one-third of any further moneys required to
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finance the purchase of lot 5, block 22, D .L. 541, the Company hereby agrees COURT OF

to pay to you one-third of the net proceeds of the sale of said property as

	

APPEAL

and when realized, which payment shall be accepted by you in full settle-

ment of said advances ."

The proceeds of the sale were distributed to the shareholders

	

Oct . 7 .

as outlined in the letter quoted and the respondent Company
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now submits that it did not make a profit on the transaction in HASTING S

the ordinary course of its business, but merely distributed to its ST
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shareholders a capital asset which appreciated in value in two LIMITED

years to the extent referred to .
If the Company purchased the lot to enable it to carry o n

business within its powers from which profits might be derive d
the appreciation in value would not be income. That, it is
suggested is the true situation. As part proof of it, rentals, i t
was pointed out, were received during the two-year period . That
however was merely incidental to the ownership of the property .
If it had purchased a second tract of land for the purpose of
reselling at an advanced price such a profit would be regarde d
as income but the first purchase it is submitted should not be s o
regarded. It was however open to the respondent when it
appealed against this assessment to the judge of the Court of MACDONALD,

Revision to shew that the purchase and sale in question was in

	

J .A .

the nature of an acquisition of capital and it did not do so .
That burden was upon it (section 133 (3), Cap . 254, R.S.B.C .
1924) .

We have to decide on a fair interpretation of the facts and
the letters referred to whether or not the purchase and resale at
an advance of $30,000 should be treated as the acquirement of ,
and disposal of a capital asset or as a profitable transaction fro m
trading in land . I have no doubt that it bears the latter aspect .

It was submitted, however, that assuming the Compan y
received this profit it only earned it by procuring the purchas e
price from its shareholders upon the terms that it would pay
them the net proceeds of the sale . It earned a profit of $30,00 0
but expended the full amount in doing so . That is the sugges-
tion. No profit was received by the Company : it went to the
shareholders . Expenses incurred in the production of income ma y
be deducted from the gross income . To come within this excep-
tion respondent must shew that it expended $30,000 in makin g
a profit of a similar amount. It is a far-fetched interpretation

1930
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COURT OF of section 8 of the 1925 amendment, B .C. Stats. Cap. 54,
APPEAL
—

	

referring to deductions to say that occurred in this case. It is
1930

	

not a fair construction of the letters to hold that the method s
Oct. 7 . disclosed reveal an expenditure by the Company in any form ,

Ix RE

	

whether as interest on borrowed money or otherwise in th e
HASTINGS course of earning the income which reached the coffers of th e

STREE T
PROPERTIES Company. It is "a very forced interpretation of the contract

LIMITED and the position of the parties to put it down as part of th e

MACDONALD, expenses of making the income" (Last v. London Assuranc e
J.A .

	

Corporation (1885), 10 App . Cas. 438 at p. 451) .
I would allow the appeal .

Appeal allowed, Martin, J.A . dissenting .

Solicitor for appellants : A . M. Harper.

Solicitor for respondent : S . J. R. Remnant .

COURT O F
APPEAL

RUFF v. SUTHERLAND AND MOSS.

1930
Negligence—Collision between motor-cars--Driver to whom owner entruste d

car — Civil liability of owner — Motor-vehicle Act, R.S .B.C. 1924 ,
Oct . 7 .

	

Cap . 177 .

At about half past eight in the evening the plaintiff's son driving a motor-

truck easterly on the Pacific Highway came into collision with a motor-

car going in the opposite direction driven by the defendant M. to whom

it was entrusted by the owner, the defendant S . The paved portion of

the road was 18 feet wide and according to the evidence of two police -

men who examined the tiremarks on the pavement after the acciden t

the defendant's car was about 18 inches over on the plaintiff's side of

the middle line . The trial judge gave full credence to the evidence of

the policemen but concluded that the onus on the plaintiff had not bee n

satisfied and dismissed the action .

Held, on appeal, reversing the decision of MURPHY, J . (MARTIN and

MCPHILLIPS, JJ.A. dissenting), that the evidence of the policeme n

which is uncontradicted and impressed the learned trial judge favour -

ably, should be accepted. From this evidence it appears the defend -

ant's ear was 18 inches on the wrong side of the road at the time o f

the accident, and the defendant M. was therefore guilty of negligence .

Held, further, that the Motor-vehicle Act does not add to the civil liabilit y

RUFF
V .

SUTHERLAND
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at common law of an owner of a motor-vehicle who has entrusted it t o

another person through whose negligence in operating it a third perso n

is injured .

Boyer v. Moillet (1921), 30 B .C. 216 followed .

Oct. 7 .

PEAL by plaintiff from the decision of MURPHY, J . of the RUFF

3rd of March, 1930, dismissing an action for damages for

	

v.
SUTHERLAND

injuries sustained by the plaintiff owing to the alleged negli-
gence of the defendant Marcia C . Moss in driving an automobil e
the property of the defendant Lillooet Sutherland . At about
8.30 in the evening of the 28th of August, 1929, the plaintiff' s
son was driving his father's motor-truck easterly on the Pacifi c
Highway and just before reaching Port Mann Road he cam e
into collision with a motor-car going westerly on the highwa y
and driven by the defendant Marcia C . Moss and owned by th e
defendant Lillooet Sutherland . The front wheel of the plaint- Statement

iff's motor-truck was torn off and the plaintiff was thrown from
the truck and severely injured . The paved portion of the roa d
is 18 feet wide and the evidence was conflicting as to which side
of the middle of the pavement the collision took place .

The appeal was argued at Victoria on the 9th and 10th of
June, 1930, before MACDONALD, C .J .B.C., MARTIN, GALLIHER,
MCPHILLIPS and MACDONALD, JJ .A .

Edith L. Paterson, for appellant : The car was driven by
Marcia Moss but the owner is liable under section 35 of the
Motor-vehicle Act : see Boyer v . Moillet (1921), 30 B .C. 216
at p. 219 ; Perrin v. Vancouver Drive Yourself Auto Livery ,

ib. 241 ; Hall v . Toronto Guelph Express Co. (1929), S .C.R .
92. The marks on the pavement shew clearly that the collision
took place on the south half of the road and Marcia Moss was
responsible for the accident .

Alfred Bull, for respondent : As to the responsibility of th e
owner, the Supreme Court held differently in the case o f
O'Connor v. Wray (1930), S .C.R. 231 at p . 246. The car in
front of Ruff swerved to the left to avoid a car in front and ther e
is a clear inference that Ruff also swerved as he was close
behind and getting on the wrong side of the road ran into th e
car driven by Marcia Moss. The judgment below should not b e
interfered with except on strong grounds .

219
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Paterson, in reply, referred to Curley v. Latreille (1920), 60

S.C.R. 131 .
Cur. adv. volt .

Oct. 7 .

7th October, 1930 .
RUF F

v.

	

MACDONALD, C .d.B.C . : This case gave the learned trial judg e
SUTHERLAND some trouble . He was not impressed as he says by the evidenc e

of the plaintiff which I presume means the driver of the plaint-
iff's car, or of that of the defendant which I take it means th e
driver of the defendant's car nor of the sister of Marcia Moss in
respect of the position on the road of either car at the time of
the collision . The witnesses Aitken and McAlpine, police con-
stables who examined the roadway after the accident impresse d
the judge favourably. Beyond this there is very little assistanc e
to be derived from his reasons for judgment. Aitken and
McAlpine clearly fixed the point of collision by tracing the tire
marks on the highway. There is no clear evidence inconsistent
with theirs, though there is some other evidence for plaintiff s
which would help them if given full credence which I regard as
insufficient to displace that of the constables . Therefore, I tak e

MACDONALD, it that the collision happened on the plaintiff's side of the road
c .J .R.c . some 18 inches from the middle of it . I adopt the trial judge' s

opinion of the two constables and find that the defendant Moss
was on the wrong side of the road to the extent above indicate d
and as there is no evidence at all of contributory negligence on
the part of the plaintiff's driver beyond a mere idle suggestio n
there is no occasion to divide the damages . The learned judge
expressed the hope that the case might come up to this Cour t
and said "with considerable doubt as to the correctness of m y
view I dismiss both the action and the counterclaim ." I think
I ought to accept the evidence of the two constables thus credited
and find that the defendant Moss caused the accident by he r
negligence.

With regard to the defendant Sutherland I hold that she i s
not responsible and that the action as against her was rightl y
dismissed . I would also dismiss the counterclaim. A question
arises with respect to the law applicable to the defendant Suther-
land. The plaintiff's counsel argued that our decision in Boyer
v. Moillet (1921), 30 B.C. 216 has been in effect overruled by
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subsequent cases in the Supreme Court of Canada and in sup- COURT of
APPEAL

port of that cited Hall v. Toronto Guelph Express Co . (1929),

	

.
S .C.R. 92 and O 'Connor v. Wray (1930), S.C.R. 231. In my

	

193 0

opinion these cases do not affect our decision in Boyer v. Moillet Oct. 7 .

except that the dicta in the latter supports it . The Ontario

	

RUFF

Courts found language in other sections which indicated to them

	

v .

that the owner was responsible not only for the penalties pro-
SUTHERLAND

vided by the Act but was rendered civilly responsible in damage s
for breaches of the Act while in Boyer v . Moillet we found n o
such indication of intention in our Act and held that no civil
responsibility was imposed by it.

Our Act was consolidated and amended by Cap. 177 of the
Revised Statutes of this Province, 1924, which also re-enacts th e
original section (now section 35) but in addition section 3 4
renders the licensed owner, who has entrusted his car to others ,
liable as a principal offender, to the penalties prescribed by th e
Act, and subsection (2) enacts that in every prosecution of an
offence against any provisions of the Act the onus of proof that
the car was not entrusted to the offending driver shall be on suc h
owner. There is not in our Act any suggestion of civil liability
to the opposite party and hence I adhere to my original opinion MACDONALD ,

expressed in Boyer v. Moillet that the object and purpose of the C.J .B .C.

Act was the regulation of traffic and the punishment by fine o r
imprisonment of persons committing breaches of it and that i t
was not intended to impose a new liability civilly upon th e
owners of motor-cars. The original section was re-enacted afte r
the decision in Boyer v . Moillet and the re-enactment contains
no suggestion of liability for a civil wrong by action of damages .

In the case above referred to in O'Connor v . Wray the
Supreme Court of Canada expressed the opinion that in legisla-
tion in Quebec of the character of ours no civil liability wa s
imposed. It follows from what I have said above that the onl y
defendant against whom judgment should have been entered i s
Marcia C . Moss who was driving the car with her co-defendant ' s
permission. The appeal is therefore allowed as to Marcia C .
Moss and damages awarded against her to the plaintiff fo r
$3,000 .

MARTIN,
MARTIN, J .A. : After reading with care all the evidence in the

	

J.A .
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COURT OF appeal book I can only form the opinion that the learned judge
APPEAL

below reached the right conclusion in dismissing the action
1930 because the facts did not warrant a finding that the defendan t

Oct. 7 . Moss had been negligent in driving, with the owner's permis -

v .

	

appeal should be dismissed .
SUTHERLAND

GALLIHEH, J.A . : In dismissing the action against both
defendants the learned judge below found that the onus of proo f
which rested on the plaintiff had not been satisfied . In his
reasons for judgment he thus deals with the evidence :

"I give full credence to the evidence of Aitkin and McAlpine and becaus e
I do this case is most perplexing to me . I am not impressed by the evidence
. . . as to the position on the road of either car at the time of the

collision"

If we accept the point where burned tire marks on the road
were located by the plaintiff and McAlpine and Aitkin as th e
point of impact of the cars then these marks were some distance
over on the side of the middle line of the travelled road (I thin k
one foot six inches) and moreover that the tire marks of th e
respective cars after the impact are traceable from that point t o
where the cars finally brought up it seems to me we shoul d
accept that as the point of impact especially when it is only
opposed by the theory that these burned marks might have been
caused by other cars and the further theory as to how the car s
came together as indicated by the marks on the cars .

The case is not free from difficulties but the balance of prob-
abilities are strongly in favour of the plaintiff's contention an d
I do not feel myself in the same doubt as the learned judge
below did in regard to the onus of proof . I would find that the
onus of proof was satisfied and that the plaintiff should succee d
on the question of negligence . This brings us to the considera-
tion of the liability of the defendant Sutherland . In that regar d
we are bound by the decisions in our own Court in Boyer v .

Moillet (1921), 30 B .C. 216, and Perrin v . Vancouver Drive
Yourself Auto Livery, ib . 241 .

Speaking for myself I did not sit in the former case but in
the latter my judgment was based wholly on the interpretatio n
of our own statute, my view being that there was nothing in tha t
statute to indicate that the Legislature in any way intended t o

RUFF

	

sion, the car of the defendant Sutherland, and therefore th e

GALLIHER,
J .A .
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give greater rights to the plaintiff than he already had at COURT O F
APPEA L

Common Law .

	

—
From the above it would follow that the appeal should succeed

	

1930

as against Marcia C . Moss with costs and be dismissed as against Oct . 7 .

the defendant Sutherland with costs .

	

RUFF

I adopt the learned trial judge's findings as to the amount of

	

v.
SUTHERLAN D

damages .

MCPz3ILLIPs, J .A. : The learned trial judge heard the cas e
without a jury and dismissed the claim as well as the counter -
claim. The learned judge apparently was unable to find a s
contended for by the appellant that the motor-car of the respond-
ents was encroaching upon the territory of the appellant, i .e . ,
was over the middle of the travelled highway or that the col-
lision between the truck and motor-ear was beyond the middl e
line and within the right of way of the appellant . No negligenc e
has been found by the learned trial judge as against the respond-
ents. It is now attempted in this Court to retry the action. No
doubt the Court of Appeal is called upon to rehear the actio n
(Coghlan v . Cumberland (1898), 1 Ch. 704) but considerations
that cannot be passed over lightly must have careful attention .
The onus probandi was upon the appellant to establish negli -
gence otherwise the action could not succeed . That was not done MCPHILLIPS ,

J .A .
in the Court below to the satisfaction of the learned trial judge.
The appeal has been ably argued upon both sides and th e
evidence canvassed at length and I may say that upon the argu-
ment at this Bar I was satisfied that the appellant had failed t o
discharge the onus which the law imposes upon one who aver s
that there was negligence constituting an actionable wron g
entitling judgment being entered for him. I adhere to that
opinion. The evidence did not satisfy the learned trial judg e
and it certainly does not satisfy me . In Ruddy v. Toronto

Eastern Railway Company (1917), 86 L.J., P.C . 95 at p . 96

we find Lord Buckmaster saying :
"But upon questions of fact an Appeal Court will not interfere with the

decision of the judge who has seen the witnesses and has been able, with

the impression thus formed fresh in his mind, to decide between their con -

tending evidence, unless there is some good and special reason to throw

doubt upon the soundness of his conclusions . "

In Lodge Holes Colliery Company, Limited v. Wednesbury
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COURT OP Corporation (1908), A .C . 323, Lord Loreburn, L .C., said, atAPPEAL
p. 326 :

	

1930

	

"It has not been assailed, and if it were, I need not repeat what has ofte n

	

Oct. 7,

	

been said as to the advantages enjoyed by a judge who has heard the
_	 , witnesses . When a finding of fact rests upon the result of oral evidence

	

RUFF

	

it is in its weight hardly distinguishable from the verdict of a jury, except

	

v .

	

that a jury gives no reasons . "
SUTHERLAND (Also see Newcombe, J. in O 'Connor v. Wray (1930), S .C.R.

231 at p . 246) . I cannot see that there is any need to in detail
MCPHILLIPS, refer to the evidence—in my opinion no case has been made ou t

	

J .A.

	

which would warrant any disturbance of the judgment of the
Court below. I would dismiss the appeal .

MACDONALD, J .A. : We have to decide how this accident
occurred unaided by findings of fact except that the testimony
of two police officers, who testified regarding marks on the road -
way indicating the point of collision and to some extent th e
manner in which it occurred, was accepted as credible evidence .
After considering the various aspects of the evidence afforded by
the marks I am convinced that the collision occurred when
respondents ' car passed beyond the middle line of the highwa y
to the extent of approximately eighteen inches . That being so ,
one driving, particularly at night, with a line of cars travelling
in both directions, displays lack of care if he or she passe s
beyond the middle line . That is an encroachment upon a part
of the highway which, under the conditions described, should b e
reserved for the on-coming traffic . When cars move in opposit e
directions the full use of one-half of the highway for each lin e
is essential, not because it is always necessary to utilize all of it ,
but to enable a driver to execute any turn or manoeuvre on hi s
own half of the road which may become necessary should (as i n
this case) an exigency arise requiring it . In this case a car
parked on the side of the road close to the pavement presente d
an object that a driver at night, rightly or wrongly, might regar d
as a possible obstruction making it necessary for him to swerv e
to some extent at all events within his own half of the roadwa y
to avoid colliding with it . True the parked car was slightly off
the paved way but the driver of appellant 's car particularly
when he saw that the ear ahead of him turned out, presumably
to avoid it, might very naturally, as an extra precaution an d

MACDONALD,
J.A.
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without negligence, follow the same course so long as the swerve COURT OF
APPEALdid not carry him beyond the middle line of the roadway . I am

inclined to think appellant 's driver did swerve to some extent

	

1930

but if he did so, notwithstanding his own evidence it did not Oct. 7 .

bring him beyond, nor indeed up to, the middle line of the road .

	

Ruff
In that event he was not negligent : much less not negligent if,

	

v .
SUTHERLAN Das he testified he maintained a straight course to the right o f

the middle line . Negligence depends upon the circumstances .
Where, therefore, we have two lines of cars, as indicated, driver s
should keep to the right or left of the middle line as the case may
be and if a collision occurs between a car on its own half of the
roadway with a car transgressing this rule of safety the driver o f
the latter car is guilty of negligence .

I am satisfied that the marks found by the two witnesse s
referred to were caused by the impact and not as suggested, by
other cars. The latter supposition is not reasonable. I am also
convinced on analyzing the evidence that the marks shew th e
point of contact at the time of the impact, and not as suggested
a moment or two afterwards when respondent's car was admit -
tedly over the line. This view is consistent with the evidence of MACDONALD,

respondents' expert witnesses who based their deductions on the

	

J .A .

nature of the damage to the cars shewing, in their view, tha t
respondent's car did not swerve but maintained a course parallel
to the middle line of the roadway at least for a short distanc e
before reaching the point of impact . I do not think the driver
of respondent 's car swerved to the left in the sense of making a
noticeable turn . There was no reason to do so. But I do think
she gradually drifted beyond the middle line . That being so he r
car might well be, practically, if not fully parallel, with th e
middle line at the precise moment of impact . Her car would be
astride the middle line—the wheels on the left side eightee n
inches over it and viewing it in that light the evidence of th e
witnesses referred to is explained. True witnesses who were i n
the parked car at the side of the road say that respondent' s
driver appeared to be driving in line with the cars before an d
behind her on the proper side of the road but a variation by
one car from that course to the extent necessary to bring her over
the line when she got near to the point of impact and abou t
opposite to the parked car would not necessarily be noticed by

15
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them. Observations of a casual nature such as this by onlookers
may be, and often are, faulty but definite marks on the roadwa y
afford infallible evidence, once established, from which deduc-
tions may be drawn. These marks, on the fair view which
Courts ought to take, shew that respondent's driver drifted
beyond the middle line at a time when the traffic condition s
referred to made it a negligent act to do so . I can find no negli-
gence on the part of the appellant's driver because if he swerved
by reason, not of an actual but a possible obstruction, he wa s
justified in doing so and because in executing it he kept to the
right of the middle line. I do not think I am precluded from
reaching these conclusions by reason of the judgment of the
learned trial judge. He practically invited this Court to form
an independent judgment with however the finding referred to
as to the credibility of the two police officers . He made no
observations as to the credibility of the witnesses in th e
parked car.

The appeal should be allowed and judgment entered fo r
$3,000 (I would not increase the amount) but only as agains t
the respondent, Miss Moss, the driver . Her co-respondent, the
owner of the car was not present. She simply entrusted it to the
driver and the latter alone is responsible. The decision in Boyer
v. Moillet (1921), 30 B.C. 216 is not affected by the later
decisions referred to, viz ., Hall v. Toronto Guelph Express Co .
(1929), S.C.R. 92, and O 'Connor v. Wray (1930), S.C.R. 231 .

Appeal allowed, Martin and McPhillips,

JJ.A. dissenting.

Solicitors for appellant : Hamilton Read & Paterson .

Solicitors for respondents : Walsh, Bull, Housser, Tupper &

McKim .
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THE KING v. B.C. FIR & CEDAR LUMBER
COMPANY LIMITED .

193 0

Income taw—Fire insurance—Use and occupancy insurance—Plant destroyed Oct . 7 .
by fire—Insurance moneys paid for use and occupancy—Whether tax -
able—"Income"—Definition—Appeal—R .S .B .C . 1924, Cap. 254, Sec. 2 . THE KIN G

v .
The defendant Company, manufacturers and dealers in lumber products, B.C . FIR &

insured in several companies against loss and damage to its plant and LUMBER CO .
property by fire . Further insurance was taken out in the same com-

panies against loss or damage which might be sustained in the event o f

its plant being shut down and business suspended in consequence of fir e

and damage . The last mentioned commonly known as "use and occu-

pancy insurance" was effected by the defendant under policies to the

amount of $60,000 in respect of loss of "net profits" and $84,000 in

respect of "fixed charges ." The plant and premises in question were

destroyed by fire and by adjustment with the insurance companies

under the policies the defendant was paid $43,000 for loss of "ne t

profits" and $52,427 .50 in respect of "fixed charges ." It was held on

the trial that the money so received was subject to taxation .

Held, on appeal, affirming the decision of MACDONALD, J. (MARTIN, J.A.

dissenting), that the money received from "use and occupancy insur-

ance" was taxable income and subject to taxation under the Taxa-

tion Act.

APPEAL by defendant from the decision of MACDONALD, J .

of the 9th of January, 1930 (reported, 42 B .C. 401), in an
action to recover $8,678.68 for personal property and incom e
tax, interest and penalties under the Taxation Act . The defend -
ant who is a manufacturer and dealer in lumber products in th e
City of Vancouver insured in 1923, in seventeen companie s
against loss and damage to its plant and property by fire an d
also in the same companies against loss or damage which would
be sustained in the event of its plant being shut down and busi- Statement

ness suspended in consequence of fire . This latter insurance ,
known as "Use and Occupancy Insurance" amounted to $60,00 0
in respect of loss of net profits and $84,000 in respect of fixed

charges . The plant and premises were destroyed by fire on th e
21st of August, 1923 . The Company and the insurance adjust-
ers agreed that the period of the interruption of the Company' s
business would be 215 days divided into 113 days in 1923 and
102 days in 1924, and $43,000 was agreed on as the allowance

COURT O F
APPEAL
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for net profits and $52,427 .90 for fixed charges . These sums wer e
divided into $22,600 net profits and $27,555 .05 fixed charges

	

1930

	

for the year 1923, and $20,400 net profits and $42,872.85 fixed
Oct . 7 . charges for the year 1924. The Company not having take n

TILE
xrnc legal advice as to whether such insurance moneys were taxable

	

v .

	

as income, included in its return for 1923, the sum o f
B .C. FIR &

	

CEDAR

	

$41,293 .20 of such moneys and in 1924 they similarly include d
LUMBER Co . the sum of $33,706 .80 and they paid the income tax accordingly .

The Company did not pay the tax on the balance of such insur-
ance moneys received, namely, $20,427 .90, claiming exemption
as they considered this sum was in excess of the actual los s

statement sustained, the rebuilding of the plant having taken a less number
of days than estimated by the adjusters . It was agreed between
the parties that if the Use and Occupancy Insurance is taxabl e
as income there would be $3,265 .94 to be paid in taxes in addi-
tion to what had already been paid .

The appeal was argued at Victoria on the 16th and 17th o f
June, 1930, before MACDONALD, C .J.B .C., MARTIN, GALLIIIER,

MCPIILLIPs and MACDONALD, JJ.A.

Craig, K.C., for appellant : It was decided below that having
received this insurance in lieu of profits it should be treated a s
profits but we submit that because it is received in lieu of profit s
it is not necessarily profits on income. The money taken by
itself is not income : see Attorney-General v . Milne (1913), 2
K.B. 606 at p. 611 . In the case of gambling the profits are not
taxable . Unless we are taxed in plain language we are not taxed
at all : see Glenboig Union Fireclay Co. v. Inland Revenue
(1922), S.C. (H.L.) 112. We cannot charge the premium as
a deduction from the profits so the Government cannot get th e
benefit of the proceeds : see Rhymney Iron Company v . Fowler

(1896), 2 Q .B. 79 ; Guest, Keen, & Nettlefolds, Limited v .

Fowler (1910), 1 K.B. 713 ; Graham v . Green (1925), 2 K.B .
37. The Court followed Re International Railway Works Co .

(1925), 3 U.S. Tax Appeal Reports 283 at p. 290, but i n
another case at p. 1009 of the same volume the opposite con-
clusion is arrived at . Moneys so received do not partake of th e
quality of the thing it is in lieu of : see Jones v . Commissioners

of Inland Revenue (1920), 1 K.B. 711 at p. 714 ; Chibbett v.

COURT OF

APPEA L
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Joseph Robinson and Sons (1924), 132 L.T . 26 ; London COURT OF
APPEAL

County Council v. Attorney-General (1901), A .C. 26 at p. 35 ;

	

._

Scoble v . Secretary of State in Council for India (1903), 1 1930

K.B . 494 ; 4 T.C. 618 ; Inland Revenue v. Noble (1919), S .C . Oct . 7 .

534 at p. 538 ; Simpson v. Maurice's Executors (1929), 45
THE KING

T.L.R. 371 at p. 373 ; Commissioners of Inland Revenue v.

	

v
Ballantine (1924), 8 T .C. 595 ;; Cowan v . Seymour (1920), 1 B .C. FIR &

CEllA R

K.B. 500. The Taxation Act should be construed in favour LUMBER Co .

of the subject : see Dilworth v. Commissioner of Stamps (1899) ,
A.C . 99 .

Pepler, for respondent : I adopt the decision of Maclean, J .
in The B.C. Fir & Cedar Lumber Co . Ltd. v. Minister of

National Revenue (1930), Ex. C .R. 59 . They can get no credi t
unless they insure and insurance is part of their business. This
insurance money is profits and is taxable as such : see Re Inter-

national Boiler Works Co . (1925), 3 U.S. Tax Appeal Report s
283 as to the contention that something received in substitution

Argument
is not what the original was : see Graham v . Green (1925), 94
L.J ., K.B . 494 ; Short Bros. v. Commissioners of Inland

Revenue (1927), 136 L.T. 689 ; Commissioners of Inland

Revenue v. Newcastle Breweries Limited (1926), 135 L.T.
618 ; Rhymney Iron Co. v. Fowler (1896), 65 L.J ., Q.B . 524 ;
Lochgelly Iron & Coal Co. Ltd. v. Crawford (1913), 6 T.C .
267 ; Chibbett v . Joseph Robinson and Sons (1924), 13 2
L.T. 26.

Craig, in reply, referred to T . Beynon and Co. Limited v. Ogg

(1918), 7 T.C. 125 .
Cur. adv. vult .

7th October, 1930 .

MACDONALD, C .J.B.C . : I think the learned trial judge has
MACDONALD ,

arrived at the right conclusion and I would therefore dismiss C .J.B .C .

the appeal .

MARTIN, J .A. : During the argument I felt much impressed
by the soundness of the reasons advanced by appellant's counse l
in favour of reversing the judgment below and a further con-
sideration of the matter has strengthened that impression .

If, in short, this fire policy is viewed, as I think it ought to

MARTIN ,
J .A .



BRITISH COLUMBIA REPORTS .

	

[VoL.

be, as intending to put the insured company in the same positio n
as if it had not suffered a loss by fire, then its loss so suffered i s

1930 not its net profit, but that profit plus the overhead charges it ha s
Oct . ' . disbursed to produce that income ; and the payment of the

THE KINO premium did not assist it in making a profit but in obtainin g
indemnity from forced suspension of operations . The statute
provides for no more than taxation on net profit and in ascertain-
ing that profit the appellant is entitled to set off the fixed charge s
necessary to produce it, under section 44, the construction of
which should not be strained against the tax-payer .

As to the decision of the Exchequer Court of Canada, per

MARTIN, Maclean, J ., in The B.C. Fir & Cedar Lumber Co ., Ltd. v.

J .A . Minister of National Revenue (1930), Ex . C.R. 59, I need only
say that even if the National statute on which it is based were
identical in essentials with the Provincial one before us, w e
should not, I think, with all due respect, give it our sanction .

I would, therefore, allow the appeal .

GALLIHER, J .A . : The only question as I take it to be deter-
mined by this Court is were the sums paid the defendant unde r
what is known as Use and Occupancy Insurance policies for esti-
mated profits during the time the mill was shut down taxabl e
income within the definition of income in the Taxation Act ,
R.S.B.C. 1924, Cap. 254 .

The learned trial judge has so held and I am so much i n
accord with his well reasoned judgment on this point that I
need not add thereto .

In addition to the cases referred to by his Lordship I migh t
refer to the cases of Glue stem & Son v . Green (Inspector of

Taxes) (1929), 98 L.J., K.B. 363 ; Commissioners of Inland
Revenue v . Newcastle Breweries Limited (1926), 135 L.T. 618 ;
and Short Bros . v. Commissioners of Inland Revenue (1927) ,
136 L.T. 689 .

I would dismiss the appeal .

McPIIILLIPS, J.A. : My conclusion upon this appeal coincide s
so completely with the very careful judgment of the learne d
judge below, Mr . Justice W. A. MACDONALD, that I do not find
it necessary to enter into any elaboration of my views . I am

230

COURT OF
APPEAL

V .
B .C. FIR &

CEDAR
LUMBER CO.

OALLIHER ,
J .A .

MCPHILLIPS ,
J .A.



XLIII.] BRITISH COLUMBIA REPORTS .

	

23 1

content to say that I entirely agree with the learned judge and COURT OF
APPEAL

am of the opinion that the judgment should be affirmed and th e
appeal dismissed . I do wish though to call attention to what

	

193 0

Lord Parmoor said in City of London Corporation v . Associated Oct. 7 .

Newspapers Limited (1915), A.C . 674 at p. 704 :

	

THE KIN G
"I do not think that cases decided on other Acts have much bearing on

	

v.
the construction of the Acts or sections on which the present case depends ." B.C. FIR &

In the present case great reliance was laced by counsel forp

	

y

	

LU MItS

CEDARBER
BER Co.

the appellant upon Glenboig Union Fireclay Co . v. Inland

Revenue (1922), S .C. (H.L.) 112 ; 12 T .C. 427 . It is to be
observed that in Scotland the statute under review gave no
definition of "Income Tax," whilst the British Columbia statute
does to some extent at least define the nature of the tax. In the
case of Miller v. Inland Revenue (1928), S.C. 820 ; (1930) ,
A.C . 222 ; 15 T.C . 25, we have The Lord President (Clyde)
saying (p . 49) :

"The Income Tax Act nowhere defines `income,' and it follows that thi s

word—which limits and controls the scope of the entire Income Tax system

—must be interpreted in its plain and ordinary meaning ."

Here admittedly that which has been taxed was income being
McPZiiLLZPS ,

the amount found by the insurance adjusters to be the net profits

	

J .A.

that would have been earned had the mill been in operation and
over and above all capital loss, and such moneys were received
by the appellant and therefore taxable as income . I would lastly
refer to London County Council v. Attorney-General (1901) ,
A.C . 26 at p . 35 where Lord Macnaghten said :

"Income tax, if I may be pardoned for saying so, is a tax on income . It

is not meant to be a tax on anything else . It is one tax, not a collection of
taxes essentially distinct . . . . One man has fixed property, anothe r

lives by his wits ; each contributes to the tax if his income is above th e
prescribed limit . "

Here by the exercise of good judgment an eventuality wa s
provided against and moneys received—it was taxable incom e
and taxable under the statute .

MACDONALD, J .A . : I would dismiss the appeal .

Appeal dismissed, Martin, J .A. dissenting .

Solicitor for appellant : C. H. Locke .

Solicitor for respondent : Eric Fepler.

MACDONALD ,
J.A.
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[IN BANKRUPTCY . ]

IN RE HUGH W. ROBERTSON LIMITED (BANKRUPT) .
IN RE WEATHERHEAD ET AL .

Bankruptcy—Stock-brokers — Creditor — Customers — Claims of — Shares
bought for claimants—Not included in assets held by trustee—Valua-
tion of claims—Effect of appreciation or . depreciation of stock after
purchase.

The appellants employed the bankrupt stock-brokers to purchase certai n

shares for them . The shares were purchased but they were not include d

in assets held by the trustee and there was no evidence as to wha t

became of them .

Held, (1) Where claimant paid for his shares in full and at the time o f

the assignment the shares had appreciated in value the sum allowed

should be the value of the stock on the date of the assignment and t o

this should be added the amount of any dividend received by the

bankrupt.

(2 ) Where the stock depreciates in value the same rule applies and th e

claimant receives only the value of the stock at the time of the

assignment .

(3) Where the claimant bought on margin and her stock increased in value

her claim must be treated in the same way, the trustee having a lie n

for the balance of the purchase price and interest .

APPEAL by three creditor customers of Hugh W . Robertson
Limited (Bankrupt) from a disallowance by the trustee i n
bankruptcy of a portion of their claims . Argued before
GREGORY, J . at Vancouver on the 4th of November, 1930 .

Dawson, for appellants .
Matthew, for the trustee .

7th November, 1930 .

GREGORY, J. : These are three appeals from a disallowanc e
by the trustee in bankruptcy of a portion of the appellants '
claims.

In all cases the appellants employed the bankrupt, stock -
brokers, to purchase certain stocks and shares for them. It is
admitted that the shares were duly purchased as required bu t
that the trustee in bankruptcy has not now got them to deliver .
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There is no evidence as to what has become of them and of course GREGORY, J .

no suggestion that the trustee has disposed of them.

	

1930

1. Gussin paid for his shares in full and claimed their value Nov . 7 .

on the date of the assignment plus the sum of $37 .50 received
by the bankrupt as a dividend on the shares while in his posses-
sion making a total of $1,807 .50 as the shares had appreciate d
in value at the time of the assignment . He was only allowed
the amount Gussin had paid (less broker's charges) and th e
dividend of $37.50. The appreciation of $7 .50 per share
amounting to $370 was disallowed . This was wrong ; his claim
should have been allowed in full.

2. Mrs . Vigneux paid $946 for her shares and she claime d
the full amount so paid. Her stocks had depreciated in valu e
to the exent of $605 .25 and she was allowed the sum of $340 .75 ,
being the value of her stocks on the day of the assignment .
This I think was correct. It was claimed on her behalf on the
strength of Re Iveson, Ex parte Gurner (1841), 1 Mont. D. &
De G. 497, referred to in English & Empire Digest, Vol . 4, p .
314, that she had the option of claiming either the value of th e
stock at the time of the assignment in bankruptcy or the return
of the money she had paid, whichever was most advantageous .
The report of that case is not in the library but it is clear fro m
the digest reference that that was a very different case . It was
a case of a trustee who sold stock forming a trust fund an d
converted the proceeds to his own use and it was held that o n
his bankruptcy the cestui que trust had the option of proving
either for the amount of the proceeds of the stock or for its valu e
at the time of the bankruptcy .

3. Mrs . Weatherhead was allowed only the amount of money
she had actually paid the bankrupt plus a dividend of $18 .75
received by the bankrupt on her shares while in its possession.
Her shares had materially increased in value at the time of th e
bankruptcy. Her claim must be treated in the same way as Mr .
Gussin's. The fact that she purchased on margin can, I think ,
make no difference in principle as she had the right at any tim e
after the purchase on her behalf to call for a delivery of th e
shares upon paying the balance due on them and the interes t
upon that amount. The bankrupt only had a lien upon the m
for such balance and interest . In making up her account she of
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course must be charged with that interest up to the day of the
bankruptcy.

All three cases are, I think, governed by the same principle .
The bankrupt was the appellants' agent to buy. It did buy

and thereafter it held the stocks as agent for appellants.
Appellants have lost their stocks and have a right to prov e

for their value at the date of the assignment regardless o f
whether they paid much or little for them .

Appellants were all represented by one solicitor and, as I
understand the case, were in reality friendly test cases . The
costs will be paid out of the bankrupt's estate .

Appeal allowed in part .

REX v. CANADIAN BAKERIES LIMITED .

Criminal law—Sale 9f bread under weight shewn on stickers attached

On a charge of selling bread to which a false trade description was applied ,
two loaves were produced in Court with stickers on them stating the m
to be sixteen ounces in weight, whereas, one was actually fourteen
ounces and the other fifteen ounces . Evidence was also given of a sale
a month previously of six double loaves, the combined weight of which
was 30 ounces apiece and they should have weighed 32 ounces but th e
purchaser in this case having brought the error to the attention of the
vendors it was rectified . Up-to-date machinery was employed by th e

accused who turned out from 40,000 to 60,000 loaves of bread per day .

The evidence disclosed that mistakes might arise first by putting 16 -

ounce stickers on 14-ounce loaves as the bakery turned out loaves of

both weights and secondly that the adjusting screw controlling th e

dividing of the dough became loose at times through accident an d

light-weight loaves might have been produced before it was adjusted .

Held, that the question is whether the defendant has been infringing upon

the Act by design . The evidence discloses only two cases of the sale o f

light-weight bread in a very large volume of business carried on with

proper machinery, and of which the directors and owners of the bakery
had no connection or knowledge, and there being so much opportunity

of letting a lightweight loaf of bread on the market by mere accident

the charge should be dismissed.

1930

	

Criminal intent—Error due to accident—Volume of business—Crimina l
Nov. 14 .

	

Code, See. 489 .
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The defendant was tried in the County Court Judge's Crim-
inal Court in Vancouver on a charge of unlawfully selling brea d
to which a false trade description was applied, namely, a label
denoting that the bread weighed sixteen ounces, whereas, in
fact it weighed less than sixteen ounces . Tried by CAYLEY,

Co. J. at Vancouver on the 13th and 14th of November, 1930.

DesBrisay, for the Crown .
R. L. Maitland, K .C., and Hutcheson, for the accused .

CAYLEY, Co. J. : The evidence given in Court was supple-
mented by an inspection of the machinery employed, by mysel f
accompanied by counsel on each side . The machinery employed
by the accused is up-to-date machinery and is stated to be so by
Mackay and Nichols who are not employed by the accused but
are employed by other concerns, other bakeries, and since the
accused turn out anything from 40,000 to 60,000 loaves o f
bread per day one can admit that their machinery is up to date .
Nevertheless a short-weight loaf has been found to have bee n
issued by the Bakeries, that is, two loaves were produced i n
Court . One was fourteen ounces and the other fifteen ounce s
and both had stickers on them stating them to be sixteen ounces ,
but one must naturally distinguish between an occurrence that
might be due to accident and one that might be due to design.

If the Crown had been able to produce evidence that short-
weight bread was being distributed on a large scale by th e
Canadian Bakeries Limited, the Court could hardly get away
from coming to the conclusion that the practice thus on a larg e
scale must have been intentionally done and one can easily se e
from the evidence that a bakery that chooses to put 16-ounce
stickers on 14-ounce bread could easily get away with it, as mos t
people do not weigh the bread that is distributed to them an d
one might easily if one wanted to act this way, being a bakery,

mix fourteen-ounce and sixteen-ounce loaves indiscriminately al l
bearing, however, the 16-ounce stickers . That is a matter with
which I have nothing to do. The possibility of a bakery mixin g
them in that way is not my concern . My only concern is as to
the sufficiency of the evidence before me to shew that this
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1930 I find in Tremeear's Criminal Code, 4th Ed ., in the notes t o
Nov. 14 . the section on which this charge is brought, section 489, th e

remarks of Lord Russell, C .J., at p. 641, as follows :
"The master or principal may be relieved from criminal responsibility

when he can prove that he had acted in good faith and done all that it wa s
reasonably possible to do to prevent the commission by his agents an d
servants of offences against the Act . "

Now, there is nothing to shew that the proprietors were guilty ,
and that they do not come within that relief judgment . In fact
there is no evidence whatever that the directors and owners o f
this bakery had any connection with the escape into the market ,
the general market, of light-weight bread . They have furnishe d
their foreman and servants in the bakery with the proper
machinery . The evidence is that they have directed them t o
carry on the business in a proper manner and have given the m
the appliances to do so. If there has been any intentional
crookedness on the part of any employee in the bakery it has not
been shewn that the management or directorate were aware of i t

Judgment and they should have been if they wanted to make it possible . I
do not know whether we can form any opinion at all from the
very scanty evidence of short-weight bread in this case .

On a certain date in June two loaves were found to be shor t
weight, sold to a certain grocer, and two loaves out of 40,00 0
distributed that day would hardly bring any rational man t o
any conclusion at all . In the month of May another grocer
received six double loaves, the combined weight of which wa s
30 ounces apiece and they should have weighed 32, that is, eac h
individual loaf was 15 ounces instead of 16 ounces . He imme-
diately notified the management and the mistake was rectified .
That man is not bringing any charge and the only relevance it
has to the case is to shew that if there was a criminal act com-
mitted in June it was not by accident, but that it was in line
with the previous acts of the same accused .

So that in effect it comes to this that the Crown are basin g
their charge on the discovery in one grocery, out of I do no t
know how many dozens, or hundreds in the city, of two loave s
of bread which had the wrong stickers on them .

defendant, the Canadian Bakeries Limited, has by design been
infringing the Act .

REx
O.
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BAKERIE S

LTD .



XLIII.] BRITISH COLUMBIA REPORTS.

	

237

There are two ways in which a mistake may arise in a bakery
of this kind, one is that the man whose duty it is to apply th e
stickers may have put a 16-ounce sticker on a 14-ounce loaf .
This bakery was turning out a large number of 14-ounce an d
16-ounce loaves and one can easily see that the stickers, withou t
any intention on the part of the man who did so, may have got
on the wrong loaf .

There is another way in which error might have crept in, and
that is that the adjusting screw which controls the dividing o f
the dough might have become loose through accident which
occurs to machinery in all parts and in all times and probabl y
does occur in a bread-making machine . These accidents to
machinery are provided for by a simple check that is maintaine d
in this Canadian Bakeries Limited. They weigh so many loaves
out of every ten to see that the adjusting screw is working prop-
erly. If they find anything is wrong they adjust the screw an d
the fact that they have to adjust the screw spews that the adjust-
ing screw may get out of order for a short period of time befor e
they observe it. That is another source of error. There is too
much opportunity for a mere accident to let a loaf on the marke t
that is short weight, to bring the Court to any conclusion agains t
the accused in this matter .

The charge is dismissed. I do not want to add anything
more to that . The evidence is not sufficient. I think that the
Canadian Bakeries Limited have a right to claim that there i s
no proof whatever of the charge brought against them, excep t
the production of two loaves which got on the market and whic h
they have explained in a manner which most ordinary me n
would accept as reasonable .

Charge dismissed.

CAYLEY,

CO. J .
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MOUAT BROTHERS COMPANY LIMITED v .
WARNIER.

Debt—Action to recover—Assignment of debt after commencement o f
action—Debt reassigned to plaintiff before trial—Equitable assignmen t
—Laws Declaratory Act--Costs—R .S .B .C. 1924, Cap . 135.

The plaintiff brought action on the 2nd of July, 1929, for balance of accoun t
for goods sold and delivered . On the 25th of October following the
plaintiff assigned the debt to three persons who on the following da y
assigned the debt to M. and on the 1st of January, 1930, M . reassigned
the debt to the plaintiff. The trial commenced on the 21st of February,
1930. These facts were disclosed before the close of the plaintiff's cas e

when the defendant was put in the box and gave his evidence in chief
before adjournment. On the following morning defendant moved for

and obtained an amendment to his dispute note setting up in defenc e
the several assignments, and the plaintiff's motion to add the several
assignees as parties to the action was refused . The judge then dis-

missed the action holding that the plaintiff's right of action was lost
by reason of the assignments .

Held, on appeal, reversing the decision of MCINTOSH, Co. J., that both
motions were unnecessary and improper . The several assignment s
were merely equitable, no notice having been given to bring them withi n
the Laws Declaratory Act and the plaintiff was the proper party in
whose name to bring the action . The ease was not completed, the

plaintiff not having insisted on his right to cross-examine the defendan t

and there should be judgment directing the continuance of the trial .
Held, further, there should be no costs to either party as both were t o

blame, the one for bringing about the dismissal and the other for not

insisting upon its right to cross-examine .

APPEAL by plaintiff from the decision of MCINTOSH, Co. J.
of the 22nd of February, 1930, in an action to recover $52 .30 ,
balance of account for goods sold and delivered by the plaintiff
to the defendant . On the 25th of October, 1929, the plaintiff
Company assigned this account to Jane Mouat, G . J. Mouat and
W. M. Mouat and on the following day the assignees assigne d
the account to Gavin Mouat who on the 1st of January, 1930 ,
assigned the account back to the plaintiff . The action was
commenced on the 2nd of July, 1929, and the trial took plac e
on the 21st of February, 1930 . The action was dismissed.

The appeal was argued at Victoria on the 13th of June, 1930 ,
before MACDONALD, C .J.B.C., MARTIN and MCPHILLSYS, JJ .A.

MOUA T
BROTHER S
CO . LTD .

V .
WARNIER

Statement
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Clearihue, for appellant : That the assignments do not deprive
the plaintiff of the right of action see Dell v. Saunders (1914) ,
19 B.C. 500 ; Griffiths et al . v . Kenney et al. (1917), 1 W.W.R .
800. The debt was assigned back to the plaintiff before th e
trial of the action : see Guilbault v. Brothier (1904), 10 B .C.
449 ; The House Property and Investment Co . v. The Horse

Nail Co . (1885), 52 L.T. 507 at p. 508 ; Showell v . Winkup

(1889), 60 L .T. 389 at p . 390 ; Daniell's Chancery Practice,
8th Ed., Vol. I ., p . 238 .

Lowe, for respondent : All the evidence is not before the
Court : see C. W. Stancli ff e & Co. v. City of Vancouver (1912) ,
18 B.C. 629 ; Robertson v . Latta (1915), 21 B .C. 597 . As to
the discretion of the trial judge see Brownell v. Brownel l
(1909), 42 S.C.R. 368 ; Rex v. Davis (1914), 19 B.C. 50 .
That he has lost his right of action by the assignment see Hals-
bury's Laws of England, Vol. 1, p. 31, sec. 42 ; Holmested' s
Judicature Act, 4th Ed., 758 ; Roper v. Hopkins (1898), 2 9
Ont. 580 ; Strong v. Canadian Pacific Ry . Co. (1915), 22 B.C.
224 ; Maritime Motor Car Co. v. McPhalen (1920), 28 B .C.
168 at p . 172 ; Bullen & Leake's Precedents of Pleadings, 8th
Ed., 25 ; Annual Practice, 1930, p . 249 .

Clearihue, replied .
Cur. adv. vult.

On the 7th of October, 1930, the judgment of the Court wa s
delivered by

MACDONALD, C .J.B.C . : The plaintiff in July last sued the
defendant in the County Court to recover the amount of a n
account . The trial which took place later was interrupted and
postponed, but in the meantime the plaintiff had assigned th e
debt to assignees and later these had assigned it to others who
in turn before the trial was completed assigned it back to th e
plaintiff. These facts were brought out at the continuance of
the trial. At the close of the plaintiff's case in chief the defend-
ant was put in the box and had been examined in chief when the
Court adjourned. Next morning the defendant's counsel moved
for and obtained an amendment to the dispute note setting up i n
defence these several assignments . Plaintiff then moved for
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leave to amend the plaint by adding the several assignees as
parties plaintiff. This was refused. The judge granted defend -
ant's application and held that the plaintiffs' right of action was
lost by reason of the assignments and thereupon dismissed the
action. At the time of adjournment the defendant had not bee n
cross-examined . The judge however disposed of the case on the
question of law thus depriving the plaintiff's counsel of his right
to cross-examine the defendant. The plaintiff now asks for a
new trial on the ground that the judge was wrong in his la w
and that the trial was incomplete . I think the trial was incom-
plete and ought to have been continued to its completion . Both
motions were unnecessary and improper . The several assign-
ments aforesaid were merely equitable, no notice having been
given to bring them within the Laws Declaratory Act . The
plaintiff was therefore the only proper party in whose name to
bring it and remained such throughout the trial notwithstanding
the assignments. Moreover I think that the plaintiff had no t
in fact closed its case, but it without objection on this groun d
refrained from claiming its right of cross-examination . Both
parties are to blame, the one for bringing about the dismissal ,
the other for not insisting upon its right, thus bringing about a
failure of the trial . There must therefore be judgment direct-
ing the continuance of the trial . No costs to either party of thi s
appeal since I think there is good cause for so disposing of them .
Appeal allowed .

Appeal allowed .

Solicitors for appellant : Clean hue & Straith .

Solicitors for respondent : Moresby, O'Reilly & Lowe .
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GODSON AND RAY v. PANTAGES ET AL.

Landlord and tenant—Non-payment of rent—Breaches of other covenants —
Relief from forfeiture—Ambiguities in documents and transactions
between parties—Effect of—Covenants not to assign without leave, t o
insure and to pay taxes—R.S.B.C . 1924, Cap . 135, Sec. 2 (14) .

On an application by the defendants for relief under the Laws Declaratory
Act and for an order for relief from forfeiture of premises held unde r
lease :

Held, that the circumstances here are not such as to disentitle the defend -

ants to relief when the Court is exercising a statutory as well as an
equitable jurisdiction and forfeiture for mere non-payment of rent o n

its due date has always been looked upon as a thing against which a

Court of Equity should afford relief.

Considering all the documents and transactions between the parties it wa s

held that the covenant, not to assign without leave, had been s o

expressed that its meaning is doubtful and the tenant in good faith has
done what he supposed to be a performance of it, in which case a
forfeiture will not be enforced for the difficulty of construing th e
covenant was a special circumstance entitling the tenant to relief .

As to the alleged breach of a covenant by the tenant to insure it was held
that in view of the conduct of the parties interested since the date of
the lease (i .e ., 1916) the plaintiffs should not now be at liberty t o
invoke a breach of the covenant to insure as a ground to disentitle the
defendants to relief from forfeiture for non-payment of rent, thoug h

some condition with regard to the insurance might be a term upo n
which such relief should be granted .

APPLICATION by defendants for relief under the Law s
Declaratory Act and for an order that the said defendants be
relieved from forfeiture of the premises comprised in a lease o f
the 5th of June, 1926, on Hastings Street East in the City o f
Vancouver. The relevant facts are set out in the reasons for
judgment . Heard by FIstER, J. in Chambers at Vancouver o n
the 8th of September, 1930 .

Harold B . Robertson, K.C., for the application.
Griffin, K.C., contra.

30th October, 1930 .

FISHER, J. : This is an application on behalf of the defend-
ants, Alexander Pantages and Pantages-Vancouver Theatre
Company, Limited, for relief under the Laws Declaratory Act,

16
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section 2 (14) and for an order that the said defendants be
relieved from forfeiture of the premises comprised in a leas e
dated the 5th of June, 1916, and made between Charles Arthur
Pollard Godson as lessor and the said Alexander Pantages a s
lessee and in the lease dated 24th September, 1917, and made
between Alexander Pantages, as lessor, and the said Pantages -
Vancouver Theatre Company, Limited, as lessee consequent o n
non-payment of rent and that all further proceedings in thi s
action be stayed .

The action is for a declaration that the plaintiffs have effec-
tually forfeited the said lease dated the 5th of June, 1916 ,
which lease was for the term from the 1st of July, 1916, to th e
30th of June, 1936, with a conditional option to renew as therei n
provided and covered premises upon which a theatre was to b e
built by Pantages and operated by the defendant Company an d
the plaintiffs claim to have re-entered upon the said premises o n
the 10th of July, 1930, and forfeited the lease, possession hav-
ing been demanded and refused .

The lease made the 24th of September, 1917, between Alex-
ander Pantages and the Pantages-Vancouver Theatre Company ,
Limited, purported to sub-lease and demise unto the lessee th e
said lands from the date thereof to and including the 30th o f
June, 1936, yielding therefor during the said term the yearly
rental of $12,000 payable as follows : That is to say the sum of
$1,000 on the 1st of each and every month in advance, the lessee
to pay the said rentals either to the lessor or to the said Charle s
Arthur Godson, or his representatives, as the lessor might direct .

The defendant Dewees became interested in the propert y
through an agreement dated the 7th of December, 1929, an d
made between the plaintiffs and the three defendants in thi s
action whereby the said Pantages sold to Dewees 1920 share s
in the capital stock of the Pantages-Vancouver Theatre Com-
pany, Limited, for the price of $94,050 payable in 66 consecutiv e
monthly instalments of $1,425 each and the executors of th e
estate of the said Godson sold to Dewees 640 shares being th e
balance of the shares in the capital stock of the said Company
for the price of $31,825 payable in 67 consecutive monthly
instalments of $475 each .
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Some of the material clauses contained in said agreement of FISHES, J .
(In Chambers )

the 7th of December, 1929, read as follows :
"Pantages further agrees that he will procure the resignation of the
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present officers of the Theatre Company and the appointment in their place Oct . 30.

of such officers as Dewees may name at such times as Dewees may direct ,

and that he will procure the handing over to such officers of all the books, GODSO N

papers, documents and property of the Theatre Company ."

	

v
'

PANTAGE S
"Dewees hereby guarantees to Pantages—so long as this agreement shal l

he in force as between Dewees and Pantages—the payment by the Theatr e
Company of the rent due Pantages under the said lease of the 24th of Sep-
tember, 1917, and the performance by the Theatre Company of all its othe r
obligations under the said lease and agrees that the insurance which the
Theatre Company is obliged under the said lease to maintain shall be in the
full insurable value of the said theatre building. It is hereby agreed tha t

payment of the rent aforesaid direct to the Godson Estate shall be deeme d
to be a good and valid payment to Pantages under the said lease of th e

24th of September, 1917, and shall be deemed to be a payment for a

corresponding period by Pantages to the Godson Estate under the lease of
the 5th of June, 1916, and the Theatre Company is hereby authorized to

make such payments accordingly . "
"10 . (a) Should the Theatre Company grant an operating licence to any-

one to operate the theatre the Godson Estate for the avoidance of doubts

and at the request of Dewees concedes and agrees that such licence shall no t

be deemed a breach of the covenant against assigning or sub-letting withou t

leave contained in the said lease of the 24th of September, 1917, but the

Godson Estate is not to be deemed to be a party to such licence or to have Judgmen
t

any privity or relationship with the licensee and is to be in no way boun d

by the licence . "

From about the beginning of 1930 it would appear that th e
rent had not been paid promptly to the Godson Estate by eithe r
Dewees or anyone else and on the 2nd of July, 1930, the rent
was three months in arrears . On the 10th of July, 1930, th e
plaintiffs gave notice of forfeiture and re-entry and demande d
possession which was refused by the occupant. On the 11th of
July, 1930, the sum of $3,000 being the amount due for rent,
was tendered to the representative of the plaintiffs but refused .
The plaintiffs desire to have the full legal effect of the covenan t
as to payment of rent while the defendants apply as stated for
relief from the forfeiture for non-payment of rent.

In the first place Mr. Griffin of counsel for the plaintiffs ,
citing Hill v. Barclay (1811), 11 R.R. 147 and other authori-
ties, submits that relief should not be granted because th e
non-payment of rent was wilful and refers to certain correspond-
ence between the said defendant Dewees and H . V. Sharples
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J. which would tend to shew that the said Dewees was unwilling

	

—

	

to pay the rent unless he got an extension of time for makin g

	

1930

	

the other payments which he had agreed to make under said
Oct . 30. agreement of December 7th, 1929 . Coventry v. McLean
GODSON (1892), 22 Ont. 1 (affirmed on appeal (1894), 21 A .R. 176)

PANT . is relied on in support of the principle that a lessee is not
entitled as of right to relief against forfeiture for non-payment
of rent and that relief may be refused on collateral equitable
grounds .

Although under the agreement of December 7th, 1929, Dewee s
had agreed to purchase all the shares of the Company and wa s
virtually in control of said Company and theatre premises, s o
long as he did not get in default with his payments, I cannot
see that the identity of the defendant Theatre Company wa s
lost in that of Dewees' pending payment for the shares nor do I
think even that the conduct of Dewees in delaying the paymen t
of the rent pending negotiations to get Pantages to postpon e
payment of some of the said monthly instalments due him shoul d
react to the prejudice of the Company and thereby to th e

Judgment
prejudice of Pantages who would again become a shareholder i f
Dewees defaulted in his payments. In any event I would hold
that the circumstances here are not such as to disentitle th e
Company and Pantages to relief where the Court is really exer-
cising a statutory as well as an equitable jurisdiction and, a s
was said in Huntting v . ]facAdam (1908), 13 B .C. 441, for-
feiture for mere non-payment of rent on its due date has always
been looked upon as a thing against which a Court of Equity
should afford relief .

It is further submitted on behalf of plaintiffs, however, tha t
there is no power to relieve from forfeiture for non-payment o f
rent where the lessee has committed breaches of other covenants
entitling the plaintiffs to re-enter for the forfeiture and it i s
contended that the lessee here has broken the covenants not t o
assign without leave, to insure against loss by fire and to pay
taxes . Bowser v . Colby (1841), 1 Hare 109 is cited where a t
p. 132 the Court says :

"I think it clear that the defendants [lessors] have a right to bring
before me any breaches of covenant which may have been committed othe r
than the non-payment of rent, and which, if committed, would have occa-
sioned a forfeiture of the lease."
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PANTAGES

Limited, provided also that Pantages should sub-let the said
premises to the said Company in which Company Godson woul d
have, as additional rental to that hereinafter set out, 25 per cent .
of the capital stock of the Company and would also have th e
right to designate one of the three directors or trustees thereof .
The said agreement also provided that Godson should execute
to Pantages a lease on the above described premises for a period
of 20 years from July 1st, 1916, at a rental of $12,000 per year
and that the lease should contain a provision under whic h
Godson should have the option at the end of said term of 2 0
years to purchase the building on the said land on certain terms .

The subsequent lease seems to have carried out the terms of
the preliminary agreement for the most part in similar
phraseology but the second paragraph thereof reads as follows :

In connection with the alleged covenant, not to assign without FISHER, J.
(In Chambers )

leave, it must be noted that a preliminary agreement of the 3r d
of June, 1916, between Godson and Pantages, after providing

	

1930

for Pantages proceeding with the construction of a theatre oct .30 .

building on the said premises and the incorporation of a com- GODSO N

pany to be called the Pantages-Vancouver Theatre Company,

	

V .

"The said lessee covenants to repair and to keep the premises to be Judgmen t

erected upon the said lands in good condition, and will not assign without
leave, and will not sub-let except to the company to be known as th e
Pantages-Vancouver Theatre Company, Limited, and will keep and leav e
the premises in good repair."

The lease from Pantages to the Pantages-Vancouver Theatr e
Company, Limited, dated 24th of September, 1917, although
purporting to be a sub-lease, comprises the whole term and it i s
contended by counsel on behalf of the plaintiffs that such sub-
lease therefore operates as an assignment and is a breach of wha t
it is argued is a covenant not to assign without leave . The cases
of Barrow v . Isaacs (1890), 60 L.J., Q.B. 179 and Hamilton v.

Ferne and Kilbir (1921), 1 W .W.R. 249, cited by counsel,
would seem to be conclusive against relief being granted here i f
I come to the conclusion that clearly there was a covenant not to
assign, that such covenant had been broken and that the plaintiff s
had not waived the benefit of same . In the present case, how -
ever, it is to be noted that the preliminary agreement provides
for the lease to contain, and the subsequent lease did contain, the
further provision that should the lessor not elect to purchase the
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said building the lessee should have the option or right to rene w
the said lease for the further period of 10 years from the expira-
tion of said first leasehold period and the lessee should likewis e
sub-let upon the same terms to the Pantages-Vancouver Theatr e
Company, Limited, for a like period on the rental basis to b e
settled as therein set out . This provision considered along wit h
the provision that Mr . Godson should have shares in the Com-
pany and that one of the directors should be designated by hi m
would seem to me to indicate that all parties anticipated tha t
the corporation to be formed, viz ., The Pantages-Vancouver
Theatre Company, Limited, should have a lease from Pantage s
of the said premises upon the same terms and for a like perio d
as Pantages himself and that the covenant, if interprete d
strictly as one not to assign without leave and one prohibitin g
such a lease to the Pantages-Vancouver Theatre Company ,
Limited, would be contradictory to the intention of the partie s
as expressed elsewhere in both preliminary agreement and th e
subsequent lease . Moreover the lease itself between Pantage s
and Pantages-Vancouver Theatre Company, Limited, dated th e
24th of September, 1917, which purports to be a sub-lease bu t
assigns the whole term, provides that the lessee may pay the sai d
rentals either to the lessor or to Godson or his agents as th e
lessor may direct and it would seem as though the rent had been
demanded from the Company by the said Godson or his repre-
sentatives and paid accordingly ever since the date of the lease .
It may be noted also that the document dated the 7th of Decem-
ber, 1929, between the plaintiffs and the defendants herein con-
tains the following recitals :

"WHEREAS by an agreement dated the 3rd day of June, 1916, and mad e

between the said Charles Arthur Pollard Godson (in the said agreement

described as Charles Arthur Godson, and hereinafter referred to as "God-

son") and Pantages, it was agreed that a lease of the lands hereinafter

described should be given by Godson to Pantages for the purpose of the

erection of a theatre on the said lands :

"AND WHEREAS in pursuance of the said agreement Godson gave t o

Pantages a lease of the said lands, which lease is dated the 5th day o f

June, 1916, and registered in the Land Registry Office at the City of Van-

couver, British Columbia, as number 95003-F :

"AND WHEREAS a theatre was duly erected by Pantages on the said lands

pursuant to the said agreement of the 3rd day of June, 1916 :

" AND WHEREAS on or about the 24th day of September, 1917, Pantages

caused the Theatre Company to be incorporated under the laws of the State
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of Washington, which Company was on or about the 26th day of October, FISHER, J.

1917, duly registered as an extra-provincial company in the Province of
(In Chambers )

British Columbia :

	

193 0
"AND WHEREAS by a lease dated the 24th day of September, 1917, Pan-

tages did, among other things, lease the said lands to the Theatre Company

	

Oct. 30.

pursuant to the said agreement of the 3rd of June, 1916, which lease i s

registered in the Land Registry office at the City of Vancouver aforesaid

	

GODSON
e .

as number 97338-F :

	

PANTAGE S
"AND WHEREAS in consideration of the granting of the said lease of th e

24th of September, 1917, the Theatre Company did issue and allot as full y

paid to Pantages its total authorized share capital, namely, 2,560 share s

of $100 each :

"AND WHEREAS of the said shares 1920 are now owned by and regis-

tered in the name of Pantages and 640 are now owned by and registere d

in the name of the Godson Estate :

"AND WHEREAS Godson has since died and Probate of his will has been

granted to the parties referred to herein as the Godson Estate, and to Wil-

liam Graham Breeze, who has since renounced the same :

"AND WHEREAS the Godson Estate is registered under number 28225-K

as the owner in fee simple of the said lands, which are more particularl y

known and described as lot Fourteen (14) (except the west ten inche s

(10"), and Parcel `A' (Reference Plan No. 895-A) of lot Fifteen (15 )

block Twenty-nine (29) district lot Five Hundred and forty-one (541 )

group one (1), New Westminster District . Plan 210, City of Vancouver . "

It would appear to me from these recitals and other expres -
sions used in the said agreement of December 7th, 1929, that Judgment

all parties to this action were satisfied that all the documents u p
to that time had been in order and it would seem to be an after-
thought now to complain that the lease of September 24th, 1917 ,
was a breach of a covenant not to assign contained in the leas e
of the 5th of June, 1916 .

Considering all the documents and transactions between th e
parties it seems to me that the covenant has been so expresse d
that its meaning is doubtful and the tenant in good faith ha s
done what he supposed to be a performance of it in which cas e
a forfeiture will not be enforced for the difficulty of construin g
the covenant is a special circumstance entitling him to relief .
See IlfeLaren v. Kerr (1876), 39 U.C.Q.B . 507. Should I be
wrong in this, my opinion would be that the plaintiffs hav e
waived the right to avail themselves of this objection thirtee n
years after the lease had been entered into and acted upon b y
all parties .

As to the covenant to insure, it is contended by the plaintiff s
that this has been broken by failure of the lessee to insure in
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the joint names of the plaintiffs and lessee with loss payable to
the mortgagees and also by failure to insure to the full insurabl e
value of the building "furnished and equipped as a modern first -
class theatre . " In this connection it must first be noted that,
though the lease is made in pursuance of the Leaseholds Act, th e
very words of the Act, as to insuring in the joint names of th e
lessor and lessee, were not used as would appear to be necessar y
in order that the Act should operate on the words . See Dela-

matter v . Brown Brothers Co . (1905), 9 O.L.R. 351. The
clause in question in the lease reads as follows :

"The said lessee covenants and agrees with the said lessor to insure th e

said building in a reputable company or companies at his own expense . "

The preliminary agreement already referred to provided tha t
the building to be erected upon the premises should be furnished
and equipped as a modern first-class theatre . The present insur-
ance is in the name of the Theatre Company alone and is suffi-
cient to cover the value of the building itself but it is contended
by plaintiffs that the covenant means that the insurance should
amount to the full insurable value of the building furnished an d
equipped as aforesaid .

I think it might well be argued that the exact meaning of th e
covenant to insure is doubtful with respect to both points raise d
but I think I should take into consideration the conduct of th e
parties interested in the matter since the date of the lease in
question. It would not seem to be disputed by the defendant s
that, up until the 31st of December, 1929, insurance to a satis-
factory amount had always been in the name of Godson or th e
Godson estate with loss payable to the mortgagees according to
their interest but on the said 31st of December, 1929, the insur-
ance then in force on the said premises was discontinued and
insurance taken out in the name of the Pantages-Vancouve r
Theatre Company, Limited, the total insurance in force on th e
real and personal property being $215,000 . Upon objectio n
being raised to the change the parties would appear to hav e
corresponded with each other with a view to an adjustmen t
along the lines of having the Godson Estate agree that, in th e
event of any part of the insurance moneys being paid to th e
mortgagees, the Theatre Company should have the right to raise
a corresponding sum by way of mortgage on the property or that
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the mortgagees should agree that, in the event of a fire, the
money might be used for rebuilding . It would seem as though
at one time during the correspondence solicitors for the parties
reached an adjustment of the matter upon the understandin g
that certain letters should be obtained from the mortgagees bu t
the letters required were not obtained though it would appear
that it was not until early in July last or shortly before pro-
ceedings herein were taken that it became apparent that such
letters would not be forthcoming . Under all the circumstance s
I incline to the view that parties seeking relief should not no w
be heard to cast any doubt upon the meaning of the covenan t
being along the lines in which it had been carried out for year s
and on the other hand, in view of the position in which the
correspondence had left the matter, the plaintiffs should not now
be at liberty to invoke a breach of the covenant to insure as a
ground to disentitle the defendants to relief from forfeiture fo r
non-payment of rent though some condition with regard to th e
insurance might be a term upon which such relief should b e
granted .

As to the alleged breach of the covenant to pay taxes it i s
admitted that the taxes have been paid to the end of 1929 and ,
in my opinion, the fact that the defendants have not yet pai d
the current year's taxes should not be good ground for refusing
the relief asked for though it might affect the terms upon which
such relief should be granted .

It is further submitted by counsel on behalf of the plaintiffs
as a ground against relief from forfeiture that the sub-lessee or
assignee—the Pantages-Vancouver Theatre Company, Limited —
and Dewees have become insolvent . The defendants contend tha t
in any event it is the insolvency of only the lessee Pantages tha t
would affect the matter . However, it is not necessary that I
should decide the exact point thus raised in view of the conclu-
sion I have reached which is that there is not sufficient proo f
before me that the said Company is insolvent and the financia l
condition of Dewees is immaterial .

It is further submitted as a final ground against relief from
forfeiture being granted to the defendants that the plaintiffs ,
upon giving notice of forfeiture and re-entry, were obliged to ,
and did, give notice to Dewees of cancellation of the agreement
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for the sale of the aforesaid shares to him by the Godson Estate
as otherwise it might be contended that, if such agreemen t
remained in good standing and payments thereunder were made ,
the forfeiture could not be effectual as said shares, according to
the preliminary agreement, were to be received by Godson a s
"additional rent." On this point, however, I might say that th e
argument of Mr . Robertson on behalf of the defendants seems to
me to be conclusive and I would hold that when the shares wer e
issued and delivered to Godson by the Theatre Company the
"additional rent" was then and there forever paid . When th e
Godson Estate thereafter entered into an agreement to sell th e
shares to Dewees such agreement was not an agreement wit h
respect to unpaid rent and, in my opinion, its cancellation woul d
not be necessary to support the forfeiture for non-payment o f
rent. I, therefore, cannot hold that the position as between th e
parties has been so altered as to cause injustice if the forfeitur e
should be relieved against .

My conclusion, therefore, is that both of the said defendant s
are entitled to be relieved from forfeiture and, with leave t o
speak to the matter of insurance as hereinafter allowed, the
relief will be granted upon the following terms :

(1) Payment of arrears of rent and interest thereon . (2 )
Payment into Court on account of the taxes of any rebates o r
discounts so that same may be secured in any event . (3) Pay-
ment of the cost of attempting to collect rent before action wa s
begun. (4) Payment to the plaintiffs of the costs of the action
herein upon a solicitor and client basis . (5) Payment of the
arrears due by Pantages on the said 10th of July, 1930, under
clause 19 (b) of the said agreement of December 7th, 1929 .

I would suggest that the parties should arrange to have th e
matter of the insurance adjusted between them . If no satisfac-
tory arrangement can be made, the question of making som e
condition with regard to the insurance one of the terms of th e
relief, may be spoken to if the plaintiffs so desire .

Application granted .
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IN RE TAXATION ACT AND ESQUIMAL T
WATER WORKS COMPANY.

Taxation—Income—Expropriation of waterworks system by city—Assump-
tion of mortgage by city—Payment of balance deferred—Additiona l
annual payments by reason thereof—Income—R .S .B .C . 1924, Cap. 254 ,
Parts III . and IX .

The City of Victoria expropriated the Esquimalt waterworks system, the

price agreed upon being $1,450,000 . The City assumed a mortgage of

$625,000 and it was agreed that the balance of $825,000 might be pai d

at any time upon giving three months' notice failing which the sum o f

$40,000 per annum was to be paid the Company during the currenc y

of the mortgage (12 years) and thereafter semi-annual payments of

$40,000 to be allotted one-half to the Company and one-half to a sink-

ing fund for paying off the debt . Forty thousand dollars was received

by the Company in 1928, and the same amount in 1929. These sums

were assessed as income under Part III. of the Taxation Act . On

appeal the judge of the Court of Revision held the assessment should

be made under Part IX . of the Act.

Held, on appeal, reversing the decision of the judge of the Court of Revision

(MCPxILLIPs, J.A. dissenting), that the assessment should be mad e

under Part III . of said Act .

APPEAL by the Provincial Assessor from the decision o f
R. H. Green, Esquire, judge of the Court of Revision for th e
Victoria Assessment District, of the 21st of March, 1930, on
appeal from the assessment made by the Provincial Assesso r
under the Taxation Act for the years 1928 and 1929. By
notice of expropriation of the 4th of August, 1925, subsequentl y
validated by The Esquimalt Water Works Company Wind-
ing-up Act, 1925, the City took over the waterworks system
from the Company for $1,450,000 . The City was to assume a
mortgage to the Royal Trust Company of $625,000 which wa s
to fall due in 12 years as part payment of the purchase pric e
and pay the Company $40,000 a year during the currency of th e
mortgage . Thereafter the City was to pay $40,000 semi-annu-
ally of which $21,656 .25 was to be allotted to the Company and
$18,343 .75 to a trust sinking fund and upon the sinking fund
amounting to $825,000 (the balance of the purchase price of th e
system) this sum was to be paid over to the Company as pay-
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COURT OF meat in full for the system . Under this arrangement $40,000APPEAL
was paid by the City to the Company in 1928, and a simila r

1930 sum in the year 1929. The Company claims that these pay -
Oct . 7 . ments are made on capital account and are not taxable a s
IN RE

	

Income.
TAXATION

	

The appeal was argued at Victoria on the 23rd of June, 1930 ,
ACT AND

ESQUIMALT before MACDONALD, C .J.B.C., MARTIN, GALLIHER, MCPI-IILLIP S
WATER and MACDONALD, JJ.A .

WORKS CO .

Bullock-Webster, for appellant : These $40,000 payments are
interest . This is apparent on reading the notice of expropria-
tion as a sinking fund is provided for to pay the capital sum du e
for the works . The assessment should be made under Part III .
of the Taxation Act .

Maclean, K .C., for respondent : Under Part III. the tax is
about $2,800, whereas under Part IX . it is about $800 : see
Esquimalt Water Works Co . v. Leeming (1930), 42 B.C. 163 .
We are not exercising our full corporate powers . We obtain
this money yearly on the purchase price and that is all . We do
not come under Part III . of the Act at all. We are under Part
IX. Our assets are taken away by the City and we come unde r
subsection (j.) of section 42 of the Act : see Lee v. Neuchatel
Asphalte Company (1889), 41 Ch . D. 1 at p. 27 ; Verner v .
General and Commercial Investment Trust (1894), 2 Ch . 239
at p. 264 .

Bullock-Webster, replied.
Cur. adv. vult.

7th October, 1930.

MACDONALD, C .J.B.C . : In Esquimalt Water Works Co . v .
Leeming (1930), 42 B .C. 163, this Court held that the sum o f
$40,000 payable yearly by the City of Victoria to the Company
was the Company's income ; it being in lieu of interest on the

MACDONALD, deferred sum of $825,000, a portion of the purchase price of
C .J.B .C .

the Company's assets by the City for approximately twelv e
years. That decision is applicable to the present case an d
governs the decision here in so far as that portion of it is
concerned.

There is, however, a further question, that is to say, whethe r
the said sum should be taxed under Part III. or on the contrary

Argument
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under Part IX . of the Taxation Act. The Assessor assessed it COURT OP
APPEAL

under Part III . of the Act . The Court of Revision held this

	

—
wrong and decided it was assessable under Part IX . The

	

1930

Assessor appeals and the Company cross-appeals submitting that Oct . 7 .

they are not liable under either of said Parts ; that they are not
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liable to assessment at all .

	

TAXATION

ACT AN D
The Esquimalt Water Works Company formerly carried on ESQUIMAL T

the business of supplying water to users thereof. Some years WogsCo .
ago they entered into an agreement under which they agreed t o
sell to the City of Victoria all its assets for a fixed sum part o f
which was paid by the assumption of certain liabilities of th e
Company, the balance being postponed for twelve years, fo r
which postponement the City agreed to pay $40,000 a year . On
examination of the evidence it will be found that no part of th e
purchase price is included in the $40,000 a year . The whole
purchase price is to be paid in full apart from the yearly pay-
ments . Shares in the Company are not under any circumstance s
to belong to the City of Victoria . The liquidator is acting only
in the capacity of collector from the City for the benefit of th e
shareholders and when the full debt has been paid the City at MACDONALD,

its option may ask for a final winding up . The contention of C.J .B .C.

the Company is that it is entitled to a lower rate of income ta x
because it is in name a waterworks company and falls withi n
section 99 and section 100 of said Part IX ., where it is pro-
vided that certain named corporations including waterworks
companies carrying on business in the Province shall in lieu o f
all income tax and personal property tax otherwise imposed by
this Act be assessed and taxed annually on its gross income
received or accrued from the business carried on in the Provinc e
and that the rate of taxation of such corporation shall be two pe r
centum of the amount of its gross income . In my opinion th e
Company is not within this Part . It is not carrying on business
within the Province or at all. It exists for one purpose only ,
that of the collection of the balance of the purchase-money an d
the distribution of it amongst the shareholders . That being the
ease the Company is taxable under Part III . Income is defined
by the Act to include, inter alia, money received from any
indebtedness secured by deed, mortgage, contract, agreement, o r
account, or from any venture, business, or profession of any
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COURT OF kind whatsoever. Part III . provides that "every person (an d
APPEAL

this corporation is a person as defined by the Interpretation Act )
1930

	

shall be assessed and taxed on his income wheresoever derived
Oct . 7 .

	

in the assessment district in which he is resident," etc . Section

IN RE

	

44 enacts that the net income of every person shall be ascer -
TAxATION tamed for the purposes of taxation by deducting from his gros s
ACT AN D

ESQUIMALT income the exceptions provided for in section 42. I think,
WATER therefore, that the said Company must be assessed under Par t

WORKS Co .
III . and not under Part IX. and that judgment should be

MACDONALD, entered accordingly .C .J.B .C .
I would allow the appeal and dismiss the cross-appeal .

MARTIN, J.A. would allow the appeal .

GALLIHER, J .A . : This Court has already decided in Esqui-

malt Water Works Co . v. Leeming (1930), 42 B .C. 163 that
the moneys in question were income and taxable. The question
now is, Is the income taxable if at all under Part III . or Part
IX. of the Taxation Act, R .S.B .C. 1924, Cap. 254 ? Mr.
Maclean on behalf of the Company submits they are exemp t
from taxation under Part III . by virtue of subsection (j .) of
section 42 of the Act, which reads as follows :

"The following income shall be exempt from taxation :

"(j .) The income of every . . . corporation not less than ninety pe r
centum of the stock or capital of which is owned by the Province or any
municipal corporation . "

Dealing with Part IX., section 99 reads :
"This part shall apply to the following corporations . . . water -

works companies," etc .

Then follows section 100 :
"Every corporation to which this Part applies carrying on business in th e

Province shall, in lieu of all income-tax and personal-property tax otherwis e

imposed by this Act, be assessed and taxed annually in the Victoria Assess-

ment District on its gross income," etc .

And by section 102,-
"The rate of taxation of every corporation to which this Part applies

shall be two per centum upon the amount of its gross income . "

The judge below has held that the companies named in sectio n
99 as companies to which Part IX . applies whether they ar e
doing business within the Province or not are taxable under thi s
Part and that section 100 does not call for them to be doin g
business in order to come under this Part .

MARTIN,
J .A .

CALLIHER ,
J .A .
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With respect I take a different view. I think in reading
sections 99 and 100 what is meant and what is the proper con-
struction to be placed on these sections is in effect this :
Section 99 names certain corporations (including this particula r
Company) to which this Part shall apply and that when unde r
section 100 these companies are doing business within the Prov-
ince then they come under Part IX. for the purposes of taxation.

Now is the Company here carrying on business within th e
Province ? If we look at the Act ratifying and confirming th e
agreement between the Corporation of the City of Victoria an d
The Esquimalt Water Works Company, B .C. Stats . 1925, Cap .
69, we find what the City of Victoria took over from the Com-
pany were its assets, its franchise and the corporate rights ,
powers and privileges of the Company . Section 5 of the Act
reads :

5 . During the period covered by the making of the payments by th e

Corporation of the City of Victoria called for by the said Notice of Expro-

priation, The Esquimalt Water Works Company shall not exercise an y

other corporate powers than such as are necessary to deal with and dispos e

of the moneys received from the City of Victoria in the premises, and to

proceed for and recover all or any part of such moneys by action in an y

Court of competent jurisdiction should any default in payment be made b y

the City of Victoria for any period of default exceeding three calenda r

months, and for and in aid of such recovery The Esquimalt Water Work s

Company shall have a vendor's lien . "

This limits the exercise of their corporate powers by th e
Company to those necessary to deal with the receipt and dis-
posal of the moneys received from the City and to sue in case o f
default in payment . These are powers exercised in the course
of winding up—it is not in my opinion a carrying on of business
within the purview of Part IX.

As to subsection (j .) of section 42 it does not in my view
apply to the circumstances of this case . I would hold therefor e
that the Company are assessable under Part III. of the Act ,
and would allow the appeal.

And as I have already intimated the Company are not exempt
under section 42 (j .) the appeal of the Esquimalt Water Work s
Company is dismissed .

MCPHILLIPS, J .A . : This appeal involves at first sight some MCPHILLIPS ,

inextricabl J.A.e features ; however I have finally come to the con-

COURT OF
APPEA L

1930

Oct. 7 .

IN RE
TAXATIO N
ACT AN D

ESQU-IMALT
WATER

WORKS CO .

GALLIHER,
J .A.
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elusion that the statute law is quite workable and that the judg-
ment of the learned judge of the Court of Revision for th e
Victoria Assessment District should be sustained. It is clear
to me that the Company is in existence because in a certai n
eventuality, i .e ., default in payment on the part of the City o f
Victoria all of its corporate rights powers and privileges ar e
exercisable (see section 8 The Esquimalt Water Works Com-
pany Winding-up Act, 1925) . But apart from this considera-
tion the powers of the Company are by the statute only limited
during the period covered by the making of the payments .
There is no termination of the existence of the Company unti l
all payments called upon to be made have been duly made (se e
sections 5 and 6 of the Act) .

The closest analogy that I can apply to the whole transaction ,
i.e., the acquirement by the City of Victoria of the assets,
powers, privileges and franchise of the Company is that of a
lease with the right of purchase. The City of Victoria i s
required to make the payment of $40,000 per annum for a cer-
tain time, that is, during the currency of the mortgage to Th e
Royal Trust Company, but these annual sums are not a return
of capital and cannot be treated as such as the moneys do no t
go in the way of the purchase price—this Court has alread y
decided this—and these annual payments have been held by thi s
Court to be annual income and taxable as such .

Unquestionably most of the powers of the Company are no t
exercisable so long as the payments by the City of Victoria ar e
made and there is no default but it would be going too far to
say that the Company is not carrying on business (see section s
5 and 6 of the above Act and section 100 of the Taxation Act ,
Cap. 254, R .S.B.C. 1924) .

Then we come to the crucial point under what Part of the
Taxation Act is the Company subject to taxation? The onl y
answer, it would seem to me, is under Part IX ., section 99 of
the Taxation Act reading as follows :

"99 . This Part shall apply to the following corporations, namely : Al l

insurance companies, guarantee companies, loan companies, savings an d

loan associations, trust companies, telegraph companies, telephone com-

panies, express companies, gas companies, waterworks companies, electri c
lighting companies, electric power companies, and street-railway companies. "

I do not consider that section 100 is at all disturbing i n

256
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arriving at this view as section 99 is the controlling section and COURT OF
APPEA L

as I have previously pointed out the Company is carrying on

	

—
business to a limited extent anyway and this would if need be

	

193 0

satisfy section 100 . Section 100 reads as follows :

	

Oct . 7 .

"100 . Every corporation to which this Part applies carrying on business

in the Province shall, in lieu of all income-tax and personal-property tax

	

IN RE

otherwise imposed by this Act, as assessed and taxed annually in the

		

AN D
TA%ATIO N
AcT

Victoria Assessment District on its gross income received or accrued from ESQUIMALT

the business carried on in the Province : Provided that in the case of an

	

WATER

insurance company its gross income, for the purposes of this Part, shall not
WORKS Co .

include any amount paid by it for reinsurance to another company license d

under the Fire Insurance Act or the Insurance Act, or any amount returne d

by it to an insurer by way of refund of premium, and where it has paid in McPxILLIPS,

any year the sum of one hundred dollars for renewal of its licence under

	

J .A .

either of those Acts, a rebate not exceeding that sum shall be allowed t o

the company from the tax payable in that year by it under this Act. "

I would for the foregoing reasons dismiss the appeal and als o
dismiss the cross-appeal .

MACDONALD, J.A. would allow the appeal .

Appeal allowed, McPhillips, J .A . dissenting.

Solicitor for appellant : W . H. Bullock-Webster.

Solicitors for respondent : Elliott, Maclean & Shandley .

MACDONALD ,
J .A .

17
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Statement

GILCHRIST MANUFACTURING CO . LIMITED v .
INTERNATIONAL JUNK CO. LIMITED .

Contract—Agreement to dismantle ship and share profits—Whether part-
nership or joint adventure—Appeal .

The plaintiff and defendant entered into an agreement on the 10th of Jan-

uary, 1929, to undertake the cutting and dismantling of the remainder
of the hulk of the S.S . Japan lying in Vancouver Harbour . They were
each to pay one-half the cost of cutting, dismantling, loading, sco w
rent, wages and other necessary expenses incurred to put the steel
obtained from the hulk alongside transport ship necessary for loading .

After said expenses were paid the defendant was entitled to retain $500
per shipment from the net profits of the first two shipments only, an d
the ultimate balances of the net profits from all shipments were to b e

divided equally between the plaintiff and defendant . They worked

together under said agreement until the 7th of September, 1929, whe n

the plaintiff claims the defendant retained moneys due the plaintiff

and on the 9th of October, 1929, the defendant was indebted to th e

plaintiff in the sum of $1,013 .31 . Judgment was given for the amoun t

claimed the learned trial judge holding that there was not a partner-

ship as defendant claimed but the parties were independent contractors .

Held, on appeal, affirming the decision of MCDONALD, J. (MARTIN, J .A .

dissenting), that while there were elements that might point to a

partnership, the nature of the transaction, the circumstances surround-

ing it and the manner in which it was carried out point to the fac t

that the parties had no intention of carrying on as a partnership .

APPEAL by defendant from the decision of MCDONALD, J.
of the 27th of March, 1930, in an action to recover $1,013.51
due the plaintiff under an agreement for the dismantling of th e
S.S. Empress of Japan. On the 10th of January, 1929, th e
plaintiff and defendant entered into an agreement in writin g
whereby they undertook as a joint adventure to cut and dis-
mantle the remainder of the hulk of the S .S. Empress of Japan
lying in Vancouver harbour . The principal terms of the agree-
ment were that they should each pay half the cost of cutting,
dismantling, loading, scow rent, wages, and all necessary wor k
to put the steel obtained alongside transport ship ready for load-
ing. After deducting expenses the defendant was to be entitled
to retain from the net profits of the first two shipments only up
to the sum of $500 per shipment and the ultimate balances of
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the net profits from all shipments were to be divided equally
between the parties . The parties worked together in pursuance
of said agreement until the 7th of September, 1929, when th e
plaintiff claims the defendant retained moneys due the plaintiff
and on the 9th of October, 1929, the defendant was indebted t o
the plaintiff in the sum of $1,013 .51. At this time there wa s
still 150 tons of steel to be removed from the said hulk .

The appeal was argued at Victoria on the 19th and 20th o f
June, 1930, before MACDONALD, C .J.B.C., MARTIN, GALLIHER,

McPHILLIPs and MACDONALD, JJ.A.

J. W . deB. Farris, K .C., for appellant : The dismantling was
not completed. The defendant says this was a partnershi p
agreement and no accounts taken and the plaintiff had no righ t
to sue. That this was a partnership see Agnew v. McKenzie ,

Ellis Wood Co . (1913), 5 W.W.R. 741 at p. 746 ; Brown v .

Tapscott (1840), 9 L.J., Ex. 139 ; Lowe v . Dixon (1885), 16
Q.B .D. 455 . If this is a partnership we have one partner suing
another : see Richardson v. The Bank of England (1838), 4
Myl. & Cr. 165 ; Carr v. Smith (1843), 5 Q.B. 128. Whether
the nature of the action is changed by amendments during th e
course of the trial see C .E.D. Vol. 6, p. 488 ; Kosolofski v .

Goetz (1919), 2 W.W.R. 805 ; Smith 's Mercantile Law, 12th
Ed., p . 33 .

Dickie, for respondent : This is a working agreement, a joint
adventure. The defendant sold all the steel that was dismantle d
and collected. After the steel was put alongside the scows w e
had nothing more to do with it . They then took it and sold it .
That this was merely a joint adventure as distinguished from
partnership see Walker v . Hirsch (1884), 54 L .J., Ch. 315 a t
p. 317. All the cases appellant referred to were where thir d
parties were concerned : see also Halsbury's Laws of England ,
Vol . 22, p. 4, note (e) .

Farris, in reply, referred to Green v . Beesley (1835), 2
Scott 164.

Cur. adv. vult .

7th October, 1930 .

MACDONALD, C.J.B.C. : The learned judge appealed from

COURT O F
APPEAL

193 0
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TURING CO .
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INTER -
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JUNK Co .

Argument

MACDONALD,
held that there was not a partnership as defendant alleges, but a.a.a .c .
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that the parties were independent contractors . I think he cam e
to the right conclusion, though I think the case bears some
marks of partnership . It appears that plaintiff agreed to dis-
mantle the hulk not as a partner of defendant but on join t
adventure, each contributing towards the costs of the work, th e
plaintiff taking what was given it by the contract as remunera-
tion for the work . There is no partnership name, nor books ,
nor did defendant claim that a partnership existed until it go t
into Court when it suited its case to set up a partnership .

Appeal dismissed .

MARTIN, J .A. : With every respect to the contrary opinion of
my learned brothers, I am unable to reach any other conclusio n
than that the agreement entered into between the parties was a
partnership one and not a mere "working agreement" or "join t
adventure," as submitted by the respondent, and therefore the
judgment as entered should, in my opinion, be set aside .

GALLIHER, J .A . : I take the same view as my brother th e
Chief Justice that while there are elements that might point to

GALLIHER,
a partnership, the nature of the transaction, the circumstance s

J .A. surrounding it, and the manner in which it was carried ou t
point to the fact that the parties had no intention of carryin g
on as a partnership .

I would dismiss the appeal .

McPIiILLiPS, J .A . : The contention upon the part of th e
appellant in this appeal was wholly confined to the one poin t
that the subject-matter of the action and the contract entere d
into between the parties established that a partnership had bee n
created and that the respondent had no right to sue—that th e
action should have been one to take the partnership accounts .
Now as to whether there was a partnershi p

The contract entered into under which it is contended a part-
nership was constituted reads as follows, being in the form of a
letter from the respondent to one A. Klein acting for the appel-
lant and the terms of the letter were accepted by the appellan t
and the venture was entered upon, the letter reading as follows :

"We agree to proceed with the work of cutting and dismantling the

COURT O F
APPEAL

193 0

Oct . 7 .

GILCIIRIS T

MANUFAC-
TURING CO .

V .
INTER-

NATIONA L
JUNK Co .

MARTIN,

SICPHILLIPS ,

J .A.
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balance of the hulk of the S .S. Empress of Japan now lying in the Harbour couaT of
of Vancouver on the following basis :

	

APPEA L

"1st . You to pay the half total cost of cutting, dismantling, loading ,

scow rent, etc ., necessary to put the steel alongside the ship ready for load-

	

193 0

ing, a cost sheet to be made each week and half the total cost to be paid

	

Oct. 7 .

each week .

"2nd . Steel to be sold at the highest price on market, and the sale of GILCHRIS T

same to be agreeable to both parties, and where sale is made for export, a
VTANUFAC-
TUalxo Co.

letter of credit must be put up by the purchaser of the steel .

	

v.

"3rd . It is understood that after each shipment is made, the moneys

	

INTER-

received from such shipment to be divided as follows : Each party to be NATIONAL

reimbursed for moneys paid out by him in connection with the work, and JuNu Co
.

after operating expenses have been paid, the following to be the distribu-

tion, Five Hundred Dollars ($500) to be paid to Mr . Klein, and the balance

divided equally between both parties. It is understood that Mr . Klein is

to have an advance of Five Hundred Dollars ($500) payment from eac h

shipment from the first two shipments only . After the first two shipment s

the balance of profit, after deducting working expenses, to be divided on a

fifty-fifty basis.

"4th. The charges against this work will be, all wages, including wage s

to Mr . R. J . Christian, explosives, oxy-acetylene, tool breakages, derrick

hire, scow rent and harbour dues .

"5th. The work to be completed within six months or sooner if possibl e

to comply with your Bond with the Harbour Commissioners.

"6th . It is further agreed that the work already done by us on th e

above hulk shall be paid for under the basis of this agreement as specifie d

under item number one (1) .

	

MCPHILLIPS ,

"Accepted"

	

J .A .

In the statement of claim we find the cause of action set forth
as follows :

"2. The principal terms of the said agreement were :

"(a) That the plaintiff and defendant would each pay half the cost, a s

per cost sheet to be prepared by the plaintiff each week or as near that

period as could be done, of cutting, dismantling, loading, scow rent, al l

wages, including wages of R. J. Christian, manager of the plaintiff Com-

pany, cost of explosives, oxy-acetylene, tool breakages, derrick hire and

other necessary expenses incurred and including some work already done b y

the plaintiff in connection with the said hulk, necessary to put the stee l

obtained from the said hulk, alongside transport ship ready for loading, and

" (b) That after the said expenses were allocated between the plaintiff

and defendant, after deducting therefrom the receipts for material sold, th e

defendant would be entitled to be paid, or retain, as the ease may be, from

the net profits of the first two shipments only, so much thereof, up to th e

sum of five hundred dollars ($500) per shipment and the ultimate balance s

of the net profits from all shipments were to be divided equally between the

plaintiff and defendant.

"3. The plaintiff and defendant in pursuance of the said agreement

worked together, and the plaintiff rendered to the defendant cost sheets a s

above-mentioned and settlements were made pursuant to the said agreemen t

upon the basis of the cost sheets rendered between them, until about the
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COURT OF 7th day of September, 1929, whereupon the defendant retained moneys du e
APPEAL to the plaintiff and on the 9th October, 1929, the defendant was indebte d

to the plaintiff in the sum of $1,013 .51 . "
1930

The action coming on for trial and during the progres s
Oct . 7 .
	 thereof the point above referred to was taken by the appellant ,

GILCHRIST i.e., that it was the case of a partnership and there was no righ t
MANUFAC-
TURING Co . to sue but that the action should be one for the taking of th e

INFR- partnership accounts . The learned trial judge, Mr . Justice D .
NATIONAL A . MCDONALD in his oral reasons for judgment said :
JUNK Co .

"I do not think there is very much in it, but I am going to give him
leave to amend in the alternative for an accounting . I am going to give
judgment for the plaintiff for $1,013 .51, and I am going to trust to Mr .
Dick-ie to produce that cheque for $105, and also that time sheet of the 20th
September, to see that it is not charged twice, and whether you paid out
that $15 and $13.70, and if you did, he will give you credit ."

It would appear plainly enough that leave to amend wa s
granted and an accounting was had and the learned judge foun d
that there was $1,013.51 due and payable by the appellant to
the respondent . So that all that was necessary to be done was
done and it was the course of the trial . However, in my opin-
ion, no partnership was established and it was not a case wher e

MCPxILLIPS, the amendment was necessary . The evidence establishes that
J .A . the appellant was indebted to the respondent to the extent of

$1,013.51 the amount sued for and for which judgment was
given, founded on the obligation to pay it arising out of the
special contract entered into . In Pollock's Digest of the Law
of Partnership, 12th Ed ., pp . 19-20 :

"From the latter part of the eighteenth till past the middle of the nine-

teenth century the prevailing doctrine was that anyone who shared in the
profits of a business (at all events profits in the correct sense, net profit s
as opposed to gross returns, or gross profits as they were sometimes improp-

erly called) must be liable as a partner. The decision of the House o f
Lords in Cox v . Hickman (1860), 8 H .L . Cam . 268 spewed this doctrine t o
be erroneous . The true doctrine, as laid down in recent authorities, an d
now declared by the Act, is that sharing profits is evidence of partnership ,
but is not conclusive. We have to look not merely at the fact that profits
are shared, but at the real intention and contract of the parties as shew n
by the whole facts of the case . Where one term of a contract creates a
right to share profits, it is not correct to take that term as if it stood alone
and presume a partnership from it, and then construe the rest of the agree-

ment under the influence of that presumption . Sharing profits, if unex-
plained, is evidence of partnership : but where there is an express agree-

ment the agreement must from the first be looked to as a whole to arriv e
at the true intention ."
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(Cox v . Hickman (1860), 8 H.L. Cas . 268, 306 ; 125 R.R . COURT OP
APPEA L

148, 168 (the leading case which puts the law on its present
footing), Mollwo, March, & Co . v. The Court of Wards (1872),

	

193 0

L.R. 4 P.C. 419, 435 ; Badeley v. Consolidated Bank (1888), Oct . 7 .

38 Ch. D. 238 ; 57 L.J ., Ch . 468 ; Davis v . Davis (1893), 63
GILCHRI9T

L.J., Ch. 219 ; (1894), 1 Ch . 393, 399) .

	

MANUFAC -
TURING CO .

In Mollwo, March, & Co. v. The Court of Wards, supra, Sir

	

v .
-Montague Smith said at

	

434-5 :

	

ITION
pp •

	

NATIONA LIOxA L

"But the necessity of resorting to these fine distinctions has been greatly JUNK Co.

lessened since the presumption itself lost the rigid character it was sup -

posed to possess after the full exposition of the law on this subject con-
tained in the judgment of the House of Lords in Cox v . Hickman [ (1860) ] ,
8 H.L. Cas . 268 and the cases which have followed that decision . It was

contended that these cases did not overrule the previous ones . This may b e
so, and it may be that Waugh v . Carver [ (1793) ], 2 H. B1 . 235, and other s
of the former eases, were rightly decided on their own facts ; but the judg-
ment in Cox v . Hickman had certainly the effect of dissolving the rule o f
law which had been supposed to exist, and laid down principles of decisio n
by which the determination of cases of this kind is made to depend, not o n
arbitrary presumptions of law, but on the real contracts and relations o f
the parties . It appears to be now established that although a right t o
participate in the profits of trade is a strong test of partnership, and that

there may be cases where, from such perception alone, it may, as a pre -
sumption, not of law but of fact, be inferred ; yet that whether that rela- MCP1ILL[Ps ,
tion does or does not exist must depend on the real intention and contract

	

T .A .
of the parties . "

'Now apply the above language to the present ease, take th e
concluding words of the above quotation "whether that relation
does or does not exist must depend on the real intention an d
contract of the parties" as demonstrated in the present case ?
The respondent was to proceed with the cutting and dismantlin g
of the hulk of the S .S. Empress of Japan in the Harbour of
Vancouver and the appellant was to pay half the total cost of
the cutting, etc., necessary to put the steel alongside the ship
ready for loading, a cost sheet to be made each week and hal f
the total cost to be paid each week. The appellant for a con-
siderable time complied with the terms of the contract, then
failed to comply with the contract and the suit was one fo r
admittedly the amount due thereunder and evidence was led by
the respondent in the Court below, which fully established the
liability of the appellant and judgment was given by the learne d
judge for the amount proved which judgment was duly entered



264

	

BRITISH COLUMBIA REPORTS .

	

[VoL .

COURT OF from which judgment this appeal is taken . I have no hesitation
APPEAL in arriving at the conclusion that the present case is not one o f

1930 partnership ; it is a case of special contract and during th e
Oct . 7 . prosecution of the operations agreed upon certain payments wer e

GILcHRIST
to be made weekly and the appellant failed to do that which h e

MANUFAC- contracted to do in respect of the moneys sued for and it follow s
TURN. Co. that the respondent had an immediate cause of action upo n

INTER- default made . Even were I wrong in my view that it was no t
NATIONA L
JUNK Co . a partnership the amendment to cover an accounting was mad e

and the learned judge found the amount to be due to th e
respondent . I cannot but observe that this is an idle appeal in

MACDONALD,
J .A .

	

MACDONALD, J .A. : I would dismiss the appeal .

Appeal dismissed, Martin, J.A. dissenting .

Solicitor for appellant : A. H. Fleishman.

Solicitor for respondent : E. A . Dickie .

MCPHILLIPS ,
J. A . my opinion most unconscionable and one absolutely devoid of

merit in any particular . In my opinion the judgment of th e
learned trial judge should be affirmed and the appeal dismissed.
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MVIACINNES v . CARTWRIGHT & CRICKMORE ,
LIMITED .

COURT OF
APPEA L

193 0

Stock—Instruction to broker to sell at not less than certain price—Stock

	

Oct. 7 .
sold at lower price—Local usage—Return of certificate—Right to	
original certificate.

	

MACINNES
v .

An agent of the defendant Company advised the plaintiff to purchase Wey- CARTWRIGH T

marn Petroleum stock . The plaintiff had no money but delivered the

	

&
ORE,

agent a certificate for 500 shares of Silver Cup (Hazelton) Mining Co
. Cxzcxaz

LTn
.

Ltd. with instructions to sell it at not less than 30 cents per share and

then buy with the proceeds 100 shares of Weymarn Petroleum at $1 .5 0

per share, the certificate to be returned to him in case the shares were

not sold at the named price. The stock was at 28 cents on the market

when delivered . It never reached 30 cents but gradually diminished in

price afterwards . On the plaintiff demanding the return of his certifi-

cate the defendant tendered him another certificate for the same numbe r

of shares in said stock which was refused. In an action for conversion,

the defendant claimed that by local usage it could use the certificat e

for its own purposes which it did by selling the stock . The action

was dismissed .

Held, on appeal, reversing the decision of RUGGLES, Co . J., that the arrange-

ment between the plaintiff and the agent was that the certificate should

not be parted with unless the shares were sold at the named price but

should be kept and redelivered to the plaintiff . The alleged local usage

does not apply to this case as it cannot displace an actual contrac t

between the parties . The plaintiff is entitled to $115 damages, the

market price of the stock at the time of conversion .

PEAL by plaintiff from the decision of RUGGLES, Co. J.
of the 27th of February, 1930, in an action for damages for
detention of plaintiff's funds or in the alternative for damage s
for conversion. The plaintiff claims that he was approache d
by an agent of the defendant Company and asked to purchas e
some Weymarn petroleum stock . He stated he had no money Statement

but he had a certificate for 500 shares of Silver Cup (Hazelton )
Mining Co. Ltd. and he handed over this certificate to the
defendant stating that if this stock could be sold at 30 cents pe r
share they could use the proceeds in buying 100 shares of
Weymarn Petroleum stock at $1 .50. The Silver Cup stock was
at about 28 cents per share at the time of delivery, but it never
went higher and later steadily dropped in value . No purchase
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of petroleum stock was made and sometime later the plaintiff
demanded redelivery of his share certificate but the defendan t

1930

	

sent him another certificate for 500 shares of Silver Cup . The
Oct . 7 .

	

plaintiff claims he is entitled to his original stock certificate .
The appeal was argued at Victoria on the 23rd and 24th o f

June, 1930, before MACDONALD, C.J.B.C., MARTIN, GALLIIILR,

&

	

MCPHILLIPS and MACDONALD, M.A.
CRICKMORE,

MACINNE S
V.

CARTWRIGHT

LTD.

Argument

J. A . Maclnnes, for appellant : The question is whether th e
plaintiff is entitled to his original certificate : see Halsbury' s
Laws of England, Vol . 27, p . 238, sec . 486. Any disposal by a
broker contrary to instructions is conversion : see Clarkson v.

Snider (1885), 10 Out . 561 ; Taylor v . Plumer (1815), 3 M.

S.562. He must return identical stock : see Langton v .

Waite (1868), L .R. 6 Eq. 165 and on appeal (1869), 4 Chy.
App. 402 at p. 404 ; Haggart v . Trustee of Heron (1930), 1 1
C.B.R. 163 ; In re Neuville Belleau (1929), ib . 383 ; Plummer

v. Mack d Timms (1930), 2 W.W.R. 107 ; Clarke v. Baillie

(1911), 45 S .C.R. 50. Usage is no answer : see Mara v . Cox

and another (1884), 6 Ont. 359 ; Halsbury's Laws of England ,
Vol . 10, p . 252, sec. 469 ; Chitty on Contracts, 17th Ed ., 44 ;
Sutherland v. Cox (1884), 6 Ont. 505 ; Neilson v. James

(1882), 9 Q .B.D. 546 ; Pearson v. Scott (1878), 9 Ch. D. 198 ;
Ponsolle v. Webber (1908), 1 Ch. 254 ; Aikman v . Burdick

Bros ., Ltd. (1923), 33 B.C. 23 at p. 25. A broker canno t
benefit apart from special contract from his custome r 's business :
see Bickell v . Cutten (1926), S.C.R. 340. He sold the stoc k
without authorization : see Priestman v. Kendrick et al .

(1833), 3 U .C.Q .B. (o.s .) 66 .
J. W . deB. Farris, K .C., for respondent : The issue is whether

or not when a broker has stock on hand for his customers h e
must be careful to keep them segregated for the customer accord -
ing to what he gives : see In re Bryant, Isard & Co . (1922), 2
C.B.R. 471 ; Langton v. Waite (1868), L.R. 6 Eq. 165 does not
hold that the identical shares must be given back. It is imma-
terial so long as the same number of shares in the particula r
stock is returned : see Mara v. Cox (1884), 6 Ont. 359 at p.
387 ; Sutherland v . Cox (1887), 15 A .R. 541 ; Ussher v.

Simpson (1909), 13 O.W.R. 285 ; Ames v. Conmee (1905),
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10 O.L.R. 159 at pp. 160-1 and on appeal (1906), 12 O .L.R. COURT OF

435 and (1907), 38 S .C.R. 601 ; Clarke v . Baillie (1911), 45
APPEA L

S.C.R. 50 ; article on "Proving Identity of Customers' Securi- 193 0

ties on Stock Broker's Bankruptcy," 2 C .B.R. 261 at p. 263 ; Oct . 7 .

In re Burge, Woodall & Co., ex parte Skyrine (1912), 1 K.B. MACINNE s

393 at p . 396. In a transaction of this nature the circumstances

	

V .

are such that it should not militate against the defendant as the
CARTS&'

plaintiff has suffered no damage : see Forget v. Baxter (1900), CRI
LTD

CBMORE,
.

A.C. 467 at p. 478 .
Maclnnes, replied .

Cur. adv. volt .

7th October, 1930 .

MACDONALD, C .J.B.C. : The plaintiff delivered to one
Christy the defendant's agent a certificate of ownership of 50 0
shares in the Silver Cup (Hazleton) Mining Co. Ltd. with
instructions to sell them at 30 cents per share and if that pric e
could not be obtained to redeliver back to him his own certifi-
cate. It is common ground that the shares could not be sold at
that price and thereupon the plaintiff demanded his certificat e
which was refused, the defendant tendering him instead anothe r
certificate for the same number of shares in the Silver Cu p
(Hazleton) Mining Co. Ltd. which was also refused . Plaintiff
brings this action for conversion . The substantial defence to it
is an alleged local usage that the brokers might use the certifi- MACDONALD,

c.J.B .c .
cute for their own purposes, which they did in this case, pro-
vided they were at all times able to deliver the same number o f
shares in the same company to the plaintiff on demand . This
was said to be the local usage of the Vancouver Stock Exchang e
of which the defendants were members . I do not find that there
was not such a local usage in that Exchange. It is unnecessary
to make a finding on this point . I find that the defendant wa s
in a position to redeliver to the plaintiff another certificate fo r
500 shares of Silver Cup (Hazleton) Mining Co . Ltd. when he
demanded the redelivery of his own certificate and I thin k
defendant has sufficiently shewn that it was in a position t o
tender such other certificates at any time up to the time of th e
plaintiff's demand.

I do not think, however, that the alleged local usage is applic -
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COURT OF able to the facts of this case, such usage cannot displace an
APPEAL

actual contract between the parties and the actual contract in
1930

	

this case was that the plaintiff's own certificate should be
Oct . 7 . returned to him in case the shares were not sold at the name d

MACIN ES price . There were many other questions argued before the
v . Court why the alleged usage was not applicable to the facts .

CARTS RZCIT
The plaintiff's shares were registered in his own name and wer e

CRICKMORE, thus effectually ear-marked . It was therefore contended tha t
LTD .

what was tendered was not the equivalent of his own certificate ,
and also that the usage was not reasonable since in case of the
bankruptcy of the defendant the identity of the shares might
be lost . I find it, however, unnecessary to decide such questions
since the usage cannot be set up against an express contract to
redeliver the identical certificate on failure of a sale . Christy
was not called as a witness and there is no contradiction what-
ever of the plaintiff's evidence to the effect that his own certifi-
cate was to be redelivered to him. Whether the transaction b e

MACDONALD, treated as a contract between the plaintiff and Christy as agent
C.J .B .C. for the defendant or as instructions to Christy as such agen t

with respect to what was to be done with the certificate in m y
opinion makes no difference . The defendant called witnesses t o
prove the alleged usage, among them one Wolverton who put
this limitation upon it, that the usage would not apply wher e
the certificate had been deposited for safe keeping . Now the
arrangement between the plaintiff and Christy was that the
certificate should not be parted with unless the shares were sol d
at the named price but should be kept and redelivered to the
plaintiff. So that even on the evidence of defendant's principal
witness this case I think would fall within the exception . I
would therefore allow the appeal and give judgment for $11 5
damages, the apparent market price on 14th August, the dat e
of the conversion, no other value being given. Costs to plaintiff
here and below .

MARTIN, J.A. : This appeal should, in my opinion, be
allowed on the short and clear ground that this transaction wa s

MARTIN, simply the entrustment of the share certificate in question to th e
J .A .

		

defendant Company with the instruction to sell the share s
therein mentioned at a certain price, but instead of carrying out
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own purposes and sold them for a less sum than it was
empowered to do .

Now whatever may he said under other circumstances of the
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1930

Oct . 7 .

legal position created by various dealings between principal and
MACINNEs

broker, the present case is what the Privy Council in Bertram

	

o.

v. God f ray (1830), 1 Knapp 381, styles "a particular commis- CART
&

RIOnT

sion" (383) saying :

	

CRlcxasoRE,
LTD .

"If he [agent] thinks fit to accept such a commission, he must perform
that commission according to his duty . "

It follows, therefore, that the plaintiff herein is at leas t
entitled to elect to hold the defendant to account to him for his MARTIN,

said shares that it wrongfully converted to its own use and sold

	

J.A.

on the 14th of August, 1929 (as appears by Exhibit 8) at the
price therein set out, and so judgment should be entered i n
plaintiff's favour for that amount .

GALLIHER, J.A . : Whatever custom, if custom it can be called
in the true sense, might apply in cases where brokers are buying
on margin and protecting themselves as against the market an d
their clients' default by calling for margins and the deposit of
securities by their clients with power to deal with such securitie s
for their protection, any such custom cannot apply here .

Certain shares were placed in the defendant's hands for sal e
at a certain price. A sale of those shares was made and those
specific shares applied to cover a portion of certain buyin g
orders. The shares were sold contrary to instructions, i .e., at a
less price than they were authorized to dispose of them at . The
point taken is that as they were at all times prepared to han d
back to their client other shares of the same kind they wer e
entitled to deal with their customers' shares in the meantime i n
any way they saw fit and turn the moneys received to their own
account thus speculating with the shares on their own account .
That is in the face of the direct agreement between the parties
and I would consider any such custom both unreasonable an d
illegal. The evidence we have as to what these shares were sol d
at is 23 cents and I would fix the damages that the plaintiff
should recover on that basis .

I would allow the appeal.

GALLIHER,
J .A .
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McPHILLn's, J .A . : I have arrived at the conclusion that thi s
APPEAL

appeal should be allowed . The evidence shews that 500 shares
1930

	

of Silver Cup (Hazleton) mining stock were delivered by th e
Oct. 7 .

	

appellant to the respondent with instructions to sell the same

MACINNES
for 30 cents a share or better . The stock was fully paid. The

v respondent is a corporation engaged in business in the Cit y
CARTw&RrOxT of Vancouver as brokers . The evidence is all one way. The
CRICKMORE, shares were delivered to the respondent on these admitte d

LTD .
terms, the shares to be sold for 30 cents a share or better . This
would mean for $150, or such further sum as the shares woul d
fetch in the market . Now what the respondent did do was to
sell the shares for 23 cents a share . The respondent contends
that it had other shares to an equal amount, viz ., 500 shares,
which shares were delivered to the appellant but it was discov-
ered that the shares so delivered by the respondent to the appel -
lant were not the same shares as those delivered, viz . : shares
standing in the name of the appellant but other shares . The
appellant refused to accept the shares so delivered and elected
to look to the respondent as and for a conversion of the 50 0

k[CPHILLIPS, shares placed with the respondent with special instructions t o
J .A .

sell them for 30 cents or better . Upon this footing it woul d
seem to me, upon the authorities, that if the appellant is entitle d
to succeed upon this appeal, and in my opinion he is, th e
damages the appellant should recover would be the market valu e
of the shares at the time the sale was made and that woul d
appear to have been 23 cents. That the damages in this cas e
cannot be more when the appellant absolutely refuses to accep t
the identical number of shares he placed with the respondent .
It is not, in view of this fact, a case for the imposition of exem-
plary or punitive damages .

The cases of Conmee v . Securities Holding Co . (1907), 38
S.C.R. 601 and Clarke v . Baillie (1911), 45 S .C .R. 50, are not
really applicable to the present case as they were cases wher e
the brokers were carrying stocks on margin. That is not the
position of the present case . It will be observed, though, that
the holding of the Supreme Court of Canada in the Conmee
case was that the brokers had no right to hypothecate with other s
for a greater sum than was due to them . In the present case ,
of course, nothing was due to the respondent. This differentiates
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the case entirely from the Clarke case where it was held that eouRT of
APPEAL

stock carried by the broker on margin having been pledged as
security for an amount greater than the advances made and the

	

193 0

broker making no profit and the client suffered no loss there was 09t . 7 .

no liability for the conversion provided he delivered to the client MACINNES
the number of shares ordered and which he had been carrying

	

v.
CARTWRIGH Tfor his client. The respondent in this appeal seeks to escape

	

&
liability in accordance with the decision herein last referred to . CRICKMORE

D
,

Itr
In my opinion, such a contention is not tenable. It is to be
noted that the Clarke case does not overrule the Conmee case—
merely distinguishes it . I would refer to what Mr. Justice Duff
said at p . 70 in the Clarke case, supra :

"A very different question arose in Conmee v. [Securities Holding Co . ]
(1907), 38 S .C.R . 606, and I refer to it only because some language o f
mine has been cited as shewing that the memorandum on the bought not e
was not to be given effect to . In that case it appeared to me there was no
evidence of any general practice which would affect the transaction under
consideration. The point- upon which it appeared to me, rightly or wrongly,

that the decision must turn was that the plaintiffs, the brokers (who are
suing the principal for a payment alleged to have been made on hi s

account), had on the facts proved failed to establish that they had execute d

his mandate. I thought also that the memorandum in the bought note (on MCPHILLIPS,
the same terms as that referred to above) not having been brought to the

	

J .A .

defendant's notice could not be held to govern the rights of the parties i n

respect of transactions completed before the bought note was despatched by

the broker . That view has no possible bearing upon the questions arisin g

in this case . "

The above excerpt from the judgment of Mr . Justice Duff
fittingly and pointedly covers the present case . I would in par-
ticular call attention to these words "the brokers . . . had
on the facts proved failed to establish that they had execute d
his [the principal's] mandate." Here we have it admitted that
the respondent, the brokers, did not execute the mandate of th e
appellant, i .e ., only sell for 30 cents or better . Here no custom
was established that could warrant the respondent to do what
was done, i .e ., in face of the plain mandate to effect a sale o f
shares for 30 cents or better. What the respondent did was a
distinct breach of contract and also of the fiduciary duty to the
appellant—it was a conversion of the property of the appellant .
The position in law is that the appellant at his option ca n
require the respondent to account to him for the proceeds of th e
sale so wrongly made or the value of the shares as upon a con -
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COURT OF version thereof to its own use. That liability cannot be escaped
APPEAL

. PEA

	

by tendering the same number of similar shares—Langton v .
1930

	

Waite (1868), L.R. 6 Eq. 165 at p. 173. That the responden t
Oct. 7 .

	

was in a fiduciary position to the appellant is well indicated in

MACINNES
Foley v. Hill (1848), 2 H.L. Cas. 28 at pp. 35-6. In my

v

	

opinion the appellant is entitled upon the particular facts of the
CARTwRZGx T&

	

present case to require the respondent to account to him for th e
CRICKMORE, proceeds of the sale so wrongly made . There is no evidence of

LTD .
value of the shares and in that situation all that can be done is

MCPIILLLIPS, to give judgment for the price the respondent sold for, i .e ., 500
J.A .

	

shares at 23 cents=$115 .
The appeal therefore, in my opinion, should be allowed .

MACDOANALD, MACDONALD, J .A . : I agree .

Appeal allowed.

Solicitors for appellant : MaeInnes & Arnold .

Solicitors for respondent : Grossman, Holland & Co .
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C. BATTISTONI AND L. BATTISTONI v . C. M.
THOMAS AND C . THOMAS .

Master and servant—Negligence of servant—Liability of master—Deviatio n
from employment—Presumptions–Contributory negligence—Evidenee—
B .C . Stats. 1925, Cap . 8.

The defendant C . who was in the employ of his father the defendant M . as

a truck-driver, was instructed to take a load of milk from Lulu Islan d

to the Fraser Valley Dairies at the corner of 8th Avenue and Yuko n
Street in the City of Vancouver and return home with the empty can s
in time for dinner with the family at three o 'clock in the afternoon.
C . delivered the milk at the Fraser Valley Dairies, reloaded the empty
cans and proceeded in the truck to a downtown cafe . He then picked
up a friend and they spent the afternoon together . Shortly after fiv e
o'clock when darkness was coming on they proceeded westerly in the
truck approaching Jackson Avenue. At this time the plaintiff L . Bat-

tistoni, wife of her co-plaintiff was walking across Union Street in a
northerly direction on the east side of Jackson Avenue . After she ha d
passed the middle of the road the defendant C . attempted to drive pas t
between her and the north side of Union Street but his left fender
struck her . She fell under the rear wheel and was very severely
injured .

Held, that the proximate cause of the accident was the negligence of the
driver but the plaintiff was to some degree at fault in not havin g
looked up the street before attempting to cross and she should b e
assessed in one-fifth of the damages imposed .

Held, further, that as it appears from C.'s own evidence that he was " o n
his way home" when the accident took place, notwithstanding hi s
deviation from the direct route after delivering the milk at the Frase r

Valley Dairies contrary to the instructions received from his father, in

the circumstances of this case the driver must be held to have been a t
the time of the accident acting within the scope of his employment an d
his employer is therefore liable .

ACTION for damages resulting from the negligent driving o f
an automobile by the defendant, Claude Thomas . The facts
are set out in the reasons for judgment . Tried by MCDONALD,
J. at Vancouver on the 26th of November, 1930 .

Arnold, for plaintiffs .
W. B. Farris, K.C., for defendant C . M. Thomas .
TVismer, for defendant Claude Thomas .

28th November, 1930 .

MCDONALD, J . : On Christmas Day, 1929, the defendant
Claude Thomas, son of the defendant Morgan Thomas, being in

18

MCDONALD, J.

193 0

Nov. 28 .

BATTISTONI
V .

THOMA S

Statement

Judgment
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McnoIALD,a . his father 's employ as a truck-driver collected a load of milk o n

1930

	

Lulu Island and, as it was his duty to do, drove his load t o

Nov . 2s . Fraser Valley Dairies at the corner of 8th Avenue and Yukon
Street in the City of Vancouver . His duty then was to retur n

BATTJSTONi home with the empty cans . The father says that on this day,
THOMAS though he had on other occasions permitted his son to drive th e

truck on other errands in the city, he had told his son to retur n
home for dinner with the family at 3 o ' clock. I accept thi s
statement made by the father as it is not contradicted . As to
the son I entirely discard his evidence on every point in issue
in the case as "the truth is not in him." Having arrived an d
off-loaded his milk the son loaded the truck with his empty cans
and proceeded in the truck to a downtown cafe . From there h e
picked up his friend Reggy who, as to truthfulness, is on a pa r
with himself, and they spent the afternoon together (where and
how they will probably never truthfully tell) . At any rate ,
shortly after five in the afternoon, when darkness was falling ,
they were proceeding in the truck, still carrying the empty mil k
cans, in a westerly direction on Union Street and approaching
Jackson Avenue . At this time the plaintiff, L Battistoni, th e

Judgment wife of her co-plaintiff, was crossing Union Street on foot on th e
east side of Jackson Avenue . Union Street from curb to curb
is 39 feet wide . On the north side of Union Street, and some
30 or 40 feet east of Jackson Avenue a motor-car was parked
at the curb. _ The woman (at least so far as she now remembers )
did not see the truck approaching and I think I am bound t o
hold that she did not look as she ought to have done for if sh e
had looked she could not have failed to see the truck . When she
had reached the middle of the road, or perhaps a little beyond
that point, the defendant Claude Thomas, the driver of the
truck, saw her but instead of taking the precautions which a
careful driver would have taken, he gave no signal of his
approach but `"took a chance" on being able, by swerving sharpl y
to his right, to pass between the woman and the sidewalk on th e
north side of Union Street which she was approaching. The
woman was knocked down by the left front fender of the truck ,
fell under the rear wheel and suffered terrible injuries, resulting
in the amputation of one leg and rendering the other leg, to al l
intents and purposes, useless for the remainder of her life . She
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is a woman of 48 years of age and I assess her damages at alenoNAin,a .

$15,000 . I hold that the cause of her injuries was the inexcus-

	

193 0

able negligence of the driver of the truck in failing to take the Nov .28 .

precautions which a reasonably prudent driver would have taken
under the circumstances.

	

BATTISTON I
v.

Upon reflection, however, I think I must hold, though with THOMA S

considerable doubt, that it is a case for the application of th e
Contributory Negligence Act . I am satisfied that the proximat e
cause of the injury was the negligence of the driver and yet I
think that the plaintiff was to some degree at fault in not havin g
looked up the street before attempting to cross . It is argued,
and with a good deal of weight, that even if she had looked she
was justified in crossing and continuing on her way . Yet it
seems to me that if she had looked she might reasonably have
assumed that it was not safe to cross although when she entere d
upon the street the truck was about half a block away. If she is
entitled to recover therefore I would hold that she must make
good the damage to the extent of one-fifth .

The really difficult question in the case, however, is whethe r
or not the driver of the truck was, at the time of the accident ,
acting within the scope of his employment. On his examination

Judgment

for discovery he stated that at the time of the accident he was
"on his way home" and he repeated this in his cross-examina-
tion by counsel for the plaintiffs but when cross-examined, an d
of course led by counsel for his father, he stated that befor e
going home he intended to take his friend Reggy to the Domin-
ion Hotel . No evidence was given as to the exact location o f
the Dominion Hotel but I would assume that it was not on a n
absolutely direct route from the point where the accident hap-
pened to the defendants ' home on Lulu Island. The driver
stated further in cross-examination that he had been told som e
time ago that if he was not acting within the scope of hi s
employment then his father would not be liable in damages. I
do not accept his evidence that he was going to the Dominion
Hotel but do believe that he was on his way home as he state d
in the first instance. If he was on his way home with his truc k
full of empty cans then he was doing what he was employed t o
do and was acting within the scope of his employment and th e
case is far stronger for the plaintiffs than was the case for the
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MCDONALD .J. plaintiff in Merritt v . Hepenstal (1895), 25 S .C.R. 150 or in
1930

	

What man v. Pearson (1868), L.R. 3 C.P. 422. The fact that
Nov . 28 . he had, instead of proceeding directly from 8th Avenue an d

Yukon Street to Lulu Island with his empty milk cans, deviated
from that direct route does not I think place his employer in

Txoi1As any better position than was the employer in either of the case s
mentioned. In Whatman v . Pearson the driver of a horse an d
cart, in direct contravention of orders, went home about a quar-
ter of a mile out of the direct line of his work to his dinner an d
left his horse unattended on the street before his door . The
horse ran away and the employer of the driver was held liable
for the damage caused to a third person. In Merritt v . Heppen-
stal a tradesman's teamster sent out to deliver parcels went to
his supper at his own home before completing the delivery . He
afterwards started to finish his work and in so doing ran over
and injured a child who was held entitled to recover from the
employer . Neither Storey v . Ashton (1869), L.R. 4 Q.B. 47 6

Judgment nor Mitchell v. Crassweller (1853), 13 C.B. 237, though
decided in favour of the respective defendants, is in conflict I
think with the conclusions I have reached. As has been stated
time and time again in these cases every case must depend upon
its own circumstances . In my opinion in the circumstance s
of this case the driver must be held to have been at the time of
the accident acting within the scope of his employment and hi s
employer is therefore liable .

The husband of the plaintiff sues for special damages whic h
already amount in medical and hospital fees to some $2,000 .
His wife is still in a wheel-chair and he and his seven children
are deprived entirely of her services and he will be put t o
unascertainable expense . I think I am well within reason in
placing his damages at $3,000 .

In the result the plaintiff C . Battistoni recovers $3,000 an d
the plaintiff L . Battistoni four-fifths of her damages, viz . ,
$12,000.

Judgment for plaintiffs.

BATTISTONI
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REX v. SUTHERLAND .

	

COURT OF
APPEAL

Criminal law—Conviction by magistrate—Fine—Payment to magistrate

	

1928
under protest—Appeal—Effect of—Jurisdiction—R .S .B .C. 1924, Cap .
245, Sec. 78 (c) .

	

July 4 .

On appeal from a conviction by a magistrate for selling liquor the County

	

Rv .
Court judge found in favour of the accused on the merits but reserved SUTHERLAND
judgment on a preliminary objection that the deposit of $300 which

accused was fined was not in Court and there was no jurisdiction t o

hear the appeal. In his reasons for judgment on the preliminary

objection the County Court judge found that accused on being arreste d

was released on cash bail of $300 . After conviction by the magistrat e

this cash bail of $300 was by consent of all parties converted into pay-

ment of the fine, the fine being paid under protest to the magistrate .

Later the magistrate fixed $50 as the amount required to cover cost s

of appeal, which was paid . The magistrate then remitted the $50 to

the County Court registry but remitted the $300 fine into the treasur y

of the City of Rossland . The reasons for judgment concluded with the

statement that the accused deposited with the justice making the con-

viction an amount sufficient to cover the sum so adjudged to be paid

together with such further sum as such justice deems sufficient to cover

the costs of appeal . There was a sufficient compliance with section 7 8
of the Summary Convictions Act . The preliminary objection therefor e

fails and the conviction should be quashed .

Held, on appeal, affirming the decision of BRowN, Co. J . (MACDONALD ,

C.J.B.C . dissenting), that although in the reasons of the judge below

there is a statement which is in absolute contradiction to his fina l

declaration upon the matter and it being final it should receive th e

most attention, namely, "that accused deposited with the justice mak-

ing the conviction an amount sufficient to cover the sum so adjudged, "

citing the very words of the statute . It must be held there was a sub-

stantial compliance with the statute and the appeal should be dismissed.

Per MARTIN, J.A . : "Under protest" is an improper expression because fines

cannot be paid in that way. It is a growing practice which should be

sharply discountenanced that such a transaction should take place i n

the Court as a fine being paid under protest.

APPEAL by the Crown from the decision of BRowN, Co . J .
quashing a conviction of the accused by the police magistrate
at Rossland, for selling intoxicating liquor . On the hearing

Statemen t
before the County Court judge the Crown took the preliminar y
objection that the deposit of $300 which the accused was fine d
was not in Court and therefore there was no jurisdiction to hear
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COURT OF the appeal . Judgment was reserved on the preliminary objec -
APPEAL

tion and the hearing was proceeded with when it was foun d
1928

	

that on the merits the appeal from the magistrate should b e
July 4 . allowed . It appeared from the County Court judge 's statement

1x

	

of the facts that the accused was arrested and later released o n
v .

	

bail of $300 paid by her employer, one Wessel . On the hearing
SUTHERLAND before the magistrate the accused was convicted and fined $300 .

The magistrate, counsel for the Crown, counsel for accused an d
%Vessel then consented to the $300 cash bail being converte d
into payment of the fine and this money was paid under protest
to the magistrate . Later the magistrate fixed $50 as the amoun t
required to cover the costs of appeal and this sum was dul y
deposited with him and was remitted by him to the Count y
Court registry. However, instead of remitting the $300 fin e

statement
to the County Court registry he paid it into the Treasury of th e
City of Rossland. It was held by the County Court judge tha t
the accused deposited with the justice making the conviction an
amount sufficient to cover the sum so adjudged to be pai d
together with such further sum as such justice deems sufficien t
to cover the costs of appeal, that there was a sufficient compli-
ance with subsection (c) of section 78 of the Summary Convic-
tions Act and the preliminary objection failed .

The appeal was argued at Victoria on the 4th of July, 1928 ,
before MACDONALD, C.J.A., MARTIN and GALLIHER, JJ.A.

Alexis Martin, for appellant : The only question is whether
accused complied with subsection (c) of section 78 of the Sum-
mary Convictions Act . According to the facts as set out in th e
first part of the judgment of the learned judge below, the $30 0
first paid as cash bail was on conviction given to the magis-
trate as payment of the fine under protest. If this is so sub -

Argument section (c) aforesaid was not complied with and there was n o
jurisdiction for the learned County Court judge to hear th e
appeal and the conviction should stand .

Bray. for respondent : The learned judge at the end of hi s
judgment states specifically that the accused complied wit h
subsection (c) of section 78 and it is the duty of this Court t o
accept that finding.

Martin, replied .
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MACDONALD, C .J.A . : Even without the statements which Mr .
Martin has just referred to, I was driven to the opinion that th e
fine had been paid . We must treat the declaration of the magis-
trate, in the absence of other evidence, as being true . He say s
in the most precise terms, "the fine being paid under protest t o
the magistrate ." That is the conclusion he came to ; and then
he goes on, as Mr . Martin has just read to us, "The magistrate ,
Sergeant Gammon, on behalf of the Crown, Mr . McInnes on
behalf of the accused, and Wessel who first paid it [i .e ., had
paid the money in as cash bail] consented to the $300 being s o
treated." That is to say, the $300 that was put up as bail shoul d
be treated as payment of the fine . It seems tome that that settle s
it beyond all question . It is quite true that the magistrate uses
language that might be construed as inconsistent with that ; but
I choose, at all events, to take the precise language that he used .
I must confess my inability to understand security for cost s
being given under protest. When the money was paid to the
magistrate as alleged as security for the costs of an appeal, i t
was paid admittedly under protest .

I would allow the appeal ; the Court, however, is of th e
opposite opinion .

MARTIN, J.A. : In my opinion the appeal depends upon this
fact, that the Crown's objection to the allowance of the appea l
by the County judge below is based upon the fact that no deposit
of $300 was made as, in this particular instance, is required b y
section 78, subsection (c) of the Summary Convictions Act ,
Cap. 245 . That is a question of fact ; and the onus is upon the
Crown to shew that the $300, which admittedly was paid, wa s
paid as a fine. With or without protest makes no difference .
"Under protest" is an improper expression because fines cannot
be paid in that way ; they are paid or they are not paid . It is
a growing practice which should be sharply discountenance d
that such a transaction should take place in the Court as a fin e
being paid under protest, and I hope such things will not be
done in future . But the point is this, the fact is, not as th e
Crown alleges, that the $300, which admittedly got into th e
hands of the magistrate, got in as payment of a fine, but as a
deposit which the statute says shall be made—the language is,

COURT OF
APPEAL

1928

July 4 .

REX
V .

SUTHERLAN D

MACDONALD,
C.J .A .

MARTIN,
J .A .
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COURT OF "or deposit with the justice making the conviction ." There is no
APPEAL

evidence, as there ought to be, to support that contention of th e
Crown. That is a matter of fact ; and the onus is upon th e

July 4 . Crown to shew, as I say, that the money, the $300, is not a

REX

	

deposit ; and yet, strange to say, there is not a word of evidence ,
v .

	

in the whole case to support it—no word of evidence, I say ,
SUTHERLAND because unfortunately there is in the reasons of His Honour a

statement, on page 13, which is in absolute contradiction to his
statement on page 16 ; in his statement on page 13 he say s
(based upon no evidence whatever adduced) that the fine wa s
paid under protest, whereas on page 16, which is his fina l
declaration upon the matter, and therefore, being final, is th e
one that we should pay most attention to, he says this, in th e
most specific terms in regard to the payment of this deposit,
"she chose the last mentioned," that is, the last mentioned i n

MARTIN, section 78 (of the statute) that is to "deposit with the justic e
J .A .

	

making the conviction or order an amount sufficient to cover th e
sum so adjudged"	 citing the very words of the statute, and
ending up by repeating the expression, "The accused deposite d
this with the justice as hereinbefore set out ;"—that is to say, i n
compliance with the very words of the statute, with it s
requirements .

Such being the case, the only thing I have to say, with all
deference to other opinions, is this, that as the Crown has no t
shewn, as they must do, that the $300 in Court is not a deposi t
—and the learned judge has given his final declaration that it
is a deposit—certainly the case is one where we must hold, I
think, that there has been a material as well as substantial com-
pliance with the statute . And therefore the appeal should fail.

GALLIHER, J .A. : The point taken by the Crown here is a
very technical one, at all events in one sense, and in fact my
mind is not entirely satisfied as to what the judge really mean s
in his contradictory language . I think when the matter is left

GALLIHER, in that way, that T. should not interfere with the conclusions theJ .A .
learned judge has arrived at . I take very much the same view
as my brother MARTIN does . And, moreover, taking the Crown' s
view of the case, it would lead to this, that a person who has
been pronounced innocent on the merits, would be held to b e

1928
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guilty, and have to suffer the penalty. Where it is so undecided ,
as it is on this material before us here, I certainly am incline d
in favour of the accused in this matter ; and would dismiss th e
appeal .

Appeal dismissed, Macdonald, C .J.A. dissenting .

Solicitor for appellant : R. J. Clegg.

Solicitor for respondent : K. A . Pincott .

NEMETZ v. TELFORD ET AL. COURT OF
APPEA L

Sale of land—Action for damages—Fraudulent misrepresentation—Evidence
193 0—Finding of trial judge—Appeal .

The defendant Telford and his wife, owners of two lots at the southwest
Oct . 7 .

corner of Pender and Thurlow Streets, and the plaintiff, owner of five NEMET Z

lots on 10th Avenue all in the City of Vancouver, entered into an
TELFORD

agreement whereby the plaintiff purchased the defendants' lots for

$15,000 of which $5,500 was payable at once and the balance in instal-
ments, the defendants agreeing to take the plaintiffs' lots on 10th

Avenue at a valuation of $3,150 as part of the first payment which was

duly made. In an action for damages for deceit the plaintiff claim s

that the defendant Amess, a real-estate agent, who acted for the Tel -

fords in negotiating the sale, represented that two years previously th e

Telfords had purchased the inner lot of the two on Pender Street for

$5,500 and that the corner lot being more valuable a fair price for th e

two lots was $15,000 . Subsequently the plaintiff discovered that i n

February, 1929, the Telfords had purchased both lots for $5,500 . The

plaintiff's evidence was supported by three witnesses who swore tha t

Amess made the above representations . The learned trial judge refused

to accept the evidence of the plaintiff and his witnesses and dismisse d

the action.

Held, on appeal, affirming the decision of MCDONALD, J., that as the appeal

depends upon questions of fact and veracity directly in conflict it i s

impossible to say that the learned judge took a "clearly wrong" view

of the evidence and the appeal should be dismissed .

APPEAL by plaintiff from the decision of MCDONALD, J . o f
the 12th of May, 1930, in an action for damages for deceit by Statement

reason of false and fraudulent misrepresentation made by th e
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COURT OF defendants in respect to parcels D and E of lot 1 in block 16 i n
APPEAL

District lot 185,

	

1, New Westminster District.

	

The above
1930

group
lots are at the southwest corner of Pender and Thurlow Street s

Oct. 7 . in the City of Vancouver.

	

On the 23rd of February, 1925,
the parties entered into an agreement whereby the plaintiff
purchased the above lots from the defendants for $15,000 of
which $5,500 was payable at once and the balance in instal-
ments. The plaintiff had five lots on 10th Avenue and thes e
were taken by the defendants at a valuation of $3,150 as part o f
the first payment, the balance of the first payment being duly
paid. The plaintiff claims the exchange of lots was made on a
basis of the amount paid for them by the respective parties and
the defendants' agent, one Amess, told him the defendants had
purchased lot D for $5,500 and lot E for $8,000, the interes t
and taxes paid bringing the price up to $9,500, the cost of both
lots being $15,000 . Subsequently he found that the two lots had
been bought two years previously by the defendants for $5,500 .
The learned judge below would not accept the evidence of th e
plaintiff and his witnesses and dismissed the action .

The appeal was argued at Victoria on the 17th and 18th of
June, 1930, before MACDONALD, C .J.B.C., MARTIN, GALLIHER,

MCPHILLIPS and MACDONALD, M.A.

J. W. deB. Farris, K.C., for appellant : The plaintiff deal t
with Amess the defendants' agent . This was an exchange of
properties and as the Pender Street property was the more
valuable he had to pay the balance in money. He paid $2,550

and gave a mortgage on the property for the balance of $9,500 .
Amess told him the two lots cost $15,000 when in fact they wer e
both purchased for $5,500 and the sale was made on the basi s
of what had previously been paid for the lots . The plaintiff' s
evidence and that of his witnesses should have been accepted .

Craig, K .C., for respondent Amess : The plaintiff discredite d
himself in the box and the learned judge did not believe hi s
witnesses and Amess's evidence is corroborated : see Taylor on
Evidence, 11th Ed ., 115, Sec . 112 ; Ashburton (Lord) v . Pape

(1913), 2 Ch. 469 ; Gosse-Millerd Ltd . v. Devine (1927), 3 8
B.C. 499 and on appeal (1928), S .C.R. 101 at p . 104. There
is evidence that these two properties could be sold at $15,000 .

NEMETZ

V .
TELFORD

Statement

Argument
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Before the sale went through the plaintiff's solicitor knew th e
defendants had purchased the two lots for $5,500. This is
binding on the plaintiff : see Vane v . Vane (1873), 8 Chy. App.
383 at p . 389 ; In re The Halifax Sugar Refining Compan y
(Limited) (1891), 7 T.L.R. 293 .

H. C. Green, for respondents Telford : No one questions th e
Telfords' actions as they knew nothing of the representation s
made to the plaintiff. On the question of holding the principal
liable for the representations made see Lloyd v. Grace, Smith &
Co. (1912), A.C . 716 at p . 726. On the question of damages
see Derry v. Peek (1889), 14 App. Cas . 337 at p . 343 ; Rosen
v . Lindsay (1907), 17 Man. L.R . 251 ; Steele v . Pritchard, ib .
226 . The judgment below should not be disturbed : see McCoy
v . Trethewey (1929), 41 B.C. 295 .

Cur. adv. volt .

7th October, 1930.

MACDONALD, C .J.B.C. : The learned trial judge was unable
to accept the evidence of the plaintiff and his witness, Shapiro,
and thought that his witnesses, Brock and Knott, had fallen int o
or had been led into error . He, therefore, dismissed the action .
At the conclusion of the argument I was satisfied that the appea l
could not succeed and after further consideration of it I remain
of that opinion. The case turns almost entirely on the

MACDONALn,

credibility of witnesses and while Brooke and Knott were not in c.JS .c.

the same category with the plaintiff and Shapiro, I have no doub t
that the learned judge felt that there was a good deal of roo m
for doubt as to the accuracy of their evidence apart altogether
from the question of their veracity . I would therefore dismiss
the appeal .

MARTIN, J.A. : This appeal primarily depends upon ques-
tions of fact and veracity directly in conflict, and about which
the learned judge below expressed himself very strongly during
the trial and it is not necessary to say more than that after a
very careful consideration of the evidence it is impossible i n
law, to my mind, to say that he took a "clearly wrong" view of
it (to employ our time-honoured test under such circumstances) ,
and therefore it follows that the appeal must be dismissed .

COURT OF
APPEAL

1930

Oct . 7 .

NEMETZ

V.
TELFOR D

Argument

MARTIN ,
J.A .



284

	

BRITISH COLUMBIA REPORTS .

	

[VoL.

GALLIHER, ER,J
doubt in the matter I do not think I would be justified in sayin g
the learned judge was clearly wrong, he having the witnesse s
before him being in a better position to judge than I am .

McPHILLIPs, J .A . : This appeal is in respect of a cause of
action wherein the appellant alleged that the respondents wer e
guilty of deceit in respect of the sale of certain property in th e
City of Vancouver, the appellant being the purchaser, th e
respondents the vendors, the purchase price being $15,000, an d
the specific allegation was that the respondents at the time o f
the making of the contract of sale falsely and fraudulently
represented to the appellant that they had been for years the
owners in fee of parcel D and had only a little time before
purchased parcel E, another property adjoining for the sum o f
$5,500, and that by reason of the fact that parcel D being a
corner lot and therefore of considerably greater value than

LCPHILLIPB, parcel E the price of $15,000 of D and E was a fair and just
one, and that the surrounding lands were in equal ratio of valu e
to the sale price, viz ., $15,000.

In these days in a city of the proportion of Vancouver wit h
every opportunity to make enquiries it is somewhat difficult t o
see how the representations made were not capableof scrutin y
and verification or demonstration of their falsity . No doubt
though it is not open to vendors to make representations that are
untrue and then assert that if false the purchaser had ample
opportunity to advise himself as to whether they were true or
false . The purchaser having such representations made to hi m
is entitled to believe in their truth . There is one circumstance
that is most important in this case and that is that the sale s
agent may well be said to have been the agent of both parties and
the appellant went with the agent and viewed the properties .

by the learned trial judge in which he discredits the testimony
1930 of the plaintiff and Shapiro and states that as to the evidence of

Oct . 7 . Brooke and Knott he concludes they have fallen into or been le d

NEMETZ into error and the rather unusual nature of this exchange o f
v

	

properties as is alleged at what they cost the respective partie s
TELFORD

I find it very difficult to reverse the judgment .
It is a pure question of fact and while I am not free fro m

COURT OF

	

GALLIHER, J .A. : In view of the reasons for judgment given
APPEAL
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Now it is all important in a case of this kind, where the action COURT O F
APPEA L

is one of deceit, where fraud must be the essential ingredient and

	

—
the inducing cause of the contract of sale, to establish that 193 0

beyond any reasonable doubt . The evidence is most voluminous, Oct. 7 .

the trial extending over three days, the trial being held before
NEMETz

Mr. Justice D. A . MCDONALD without the intervention of a

	

v .

jury. It is evident that the learned trial judge during a pro- TELFOR D

longed trial had full and ample opportunity to note th e
demeanour of the witnesses and well weigh the value of th e
testimony led by both parties and it is also evident that at the
close of the trial the learned trial judge had arrived at the con-
clusion that the case had not been made out. The reasons fo r
judgment of the learned trial judge read as follows :

"I reserved judgment in this case in deference to counsel who had abl y

presented and argued it . I formed an opinion against the plaintiff at th e

trial and notwithstanding the argument, which I have carefully studied,

I am unable to give him judgment. I did not and do not accept the

evidence of the plaintiff or of his witness Shapiro. As for the witnesses

Brook and Knott, I can only conclude that they in some way have fallen,

or been led, into error .

"The action is dismissed . "

Lord Chancellor Hardwicke in Earl of Chesterfield v. Sir 5CPHILLIPS ,
J.A .

Abraham Janssen (1751), 2 Ves. Sen. 125 at p. 157 said :
"There is always fraud presumed or inferred from the circumstances o r

conditions of the parties contracting : weakness on one side, usury on th e

other, or extortion or advantage taken of that weakness . "

Fraud does not here mean deceit or circumvention ; it means
an unconscientious use of the power arising out of thes e
circumstances and conditions and when the relative positio n
of the parties is such as to raise this presumption the trans-
action cannot stand unless the person claiming the benefit o f
it is able to repel the presumption by contrary evidence
proving it to have been in point of fact, fair, just and
reasonable. The appellant is a merchant engaged in extensive
business and would seem to be a very alert man . With these
facts and the witnesses before him it is to be noted that the
learned trial judge did not hesitate to state that he could not
accept the evidence of the plaintiff nor that of witnesses calle d
upon the part of the appellant and without belief in thi s
evidence it was of course impossible for the learned judge to find
for the appellant. The fraud set up in the present case is all
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COURT OF based upon alleged false representations of the sales agent Ames s
APPEAL

who I have already observed can reasonably upon the evidenc e
1930

	

be said to have been the agent for both parties and the sales agen t
Oct . 7 .

	

Amess is one of the defendants in the action . The appellant in

NEMETZ
his evidence said :

"The only complaint I made against Amess is that he lied to me . He

TELFORD told me that one parcel was $5,500 and they owned this other . If he had

told me the two parcels bought for $5,500 I would surely never have pai d
$15,000 .

"That is your only complaint? That is the only complaint . "

Under cross-examination by the appellant's counsel at the
trial we have this sworn to by Amess :

"When did you first know that Telford paid $5,500 for this property? I
told you before on or about the time I got the writ ." [meaning the wri t
in this action] .

The witness, Amess, being believed by the learned trial judg e
which I assume—we have no observations against his evidence	
it is apparent that Amess could not have made the representatio n
complained of as he was not aware that Telford only paid $5,50 0
for the property. Then we have Amess under direct examina-
tion saying :

McPHILLZPS, "What do you say as to the evidence given that you told Nemetz tha t
J .A.

	

Telford paid $5,500 for one of these parcels? That who told Nemetz ?
"That you did? I did not know what they paid . "

"Did you tell him that or not? I certainly did not."

I do not think that there is need to further canvass th e
evidence or set any further portions of it out in detail . The
appellant in a case of this kind—one of fraud—has a heavy
burden and that burden in my opinion cannot be said to hav e
been discharged . The present action is one for deceit and frau d
must be proved .

"Fraud is proved when it is shewn that a false representation has bee n
made (1) knowingly, or (2) without belief in its truth, or (3) recklessly,

careless whether it be true or false" :

see Derry v. Peek (1889), 14 App . Cas. 337 per Lord Herschell
at p. 374 ; 58 L.J., Ch. 864, discussed as to No. 3 in Angus v .
Clifford (1891), 2 Ch. 449 ; 60 L.J., Ch. 443 ; Tacicey v .

IcBain (1912), A.C . 186, and cases collected under Pasley v .

Freeman (1789), 1 Term Rep . 51 ; 2 Sm. L.C., 13th Ed ., 59 .
Further, the evidence would not support the finding of fraud

in the present case when we have here the disbelief of the learne d
trial judge of the essential evidence in the case of the appellant .
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Haldane, L .C., said :
"My Lords, I think that to reverse the finding of the judge who tried the

case and saw the appellant in the witness-box was, in the circumstances of
NEMETZ

v.
this case, a rash proceeding on the part of the Court of Appeal . "

	

TELFORD

And this observation was with respect to a contention mad e
and denied by the trial judge that there was fraud (and se e
Nanoose Wellington Collieries, Limited v. Jack (1926), S.C.R.
495, Anglin, C .J.C. 498) . The learned trial judge dismissed

the action. It would assuredly be a very long step for the Court McPxiLLrPS ,

of Appeal to in this case find fraud where fraud has not been

	

J .A .

found by the learned trial judge. I would refer to what Lord
Sumner said in his speech in the House of Lords in S.S. Horde-

stroom v. S.S. Sagaporack (1927), A .C. 37 at pp. 47-8 .
I do not think the case one in which the judgment of the

Court below should be disturbed . I would therefore dismiss the

appeal .

MACDONALD, J .A . : While there may be a doubt raised as to
the conclusion arrived at by the learned trial judge, particularly
in view of the evidence of independent witnesses, Brooke an d
Knott, nevertheless I feel that on these pure questions of fact I
would not be justified in interfering. The learned trial judge
felt that the witnesses referred to fell, or were led into error.
It is quite possible that witnesses not personally interested in the MACDOANALD ,

subject-matter of the conversation overheard and without ful l
knowledge of the negotiations might not fully apprehend it s
purport. At all events when the learned trial judge at closer
range reached that conclusion I cannot say that he was clearly
wrong in doing so .

Appeal dismissed .

Solicitor for appellant : A . H. Fleishman .

Solicitors for respondent Amess : Craig, Ladner & Co .

Solicitors for respondents Telford : Collins & Green.

In an action based on fraud the demeanour of the witnesses is a COURT OF
APPEAL

matter of first importance. In Nocton v . Ashburton (Lord)

	

—

(1914), A.C. 932 at p. 945 (and see pp. 957-8), Viscount

	

1930

Oct . 7 .
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KEY v. BRITISH COLUMBIA ELECTRIC RAILWA Y
COMPANY LIMITED .

Negligence—Collision between tram-car and automobile—Contributor y
negligence—Ultimate negligence—Effect of finding—B .C. Stats . 1925 ,
Cap. 8.

At about seven o'clock on the evening of the 31st of December, 1929, th e
plaintiff, with her husband and child, was proceeding easterly on 49t h

Avenue in Vancouver in their automobile, the husband driving . On

nearing the track of the defendant Company that crossed the road, and

seeing a tram-car approaching from the south he stopped, but as there

was a station platform immediately on the south side of the road upon

which passengers were standing, evidently thinking the tram-car was
to stop, he started up to cross the track, but the tram-car did not sto p
and proceeding on struck the automobile in the middle. The husband
and child were killed and the plaintiff was severely injured . The jury
found the servants of the Company were guilty of negligence and tha t
the driver of the automobile was guilty of contributory negligence bu t

that notwithstanding the negligence of the driver of the automobile th e

driver of the tram-car could have avoided the collision by the exercis e

of reasonable care and they assessed the damages for which judgmen t

was entered.

Held, on appeal, affirming the decision of GREGORY, J., that where the jury

finds, on sufficient evidence, that notwithstanding the negligence whic h

the plaintiff was found guilty of, the defendant could, by the exercise

of reasonable care, have avoided the accident, the plaintiff is entitle d

to recover and the contributory negligence Act has no application .

APPEAL by defendant from the decision of GREGORY, J . of
the 21st of May, 1930, and the verdict of a jury in an actio n
for damages owing to the negligence of the servants of the
defendant Company. The . plaintiff resided on 43rd Avenue
West, in Vancouver, to the west of the defendant Company's lin e
running north and south between the City and Lulu Island . On

Statement
the evening of the 31st of December, 1929, at about 7 o'clock ,
the plaintiff and child with her husband were driving in thei r
car easterly along 49th Avenue . At the intersection of 49th
Avenue and the street-car line there were railway stations imme -
diately beyond the street line on both sides . As the plaintiff' s
husband approached the intersection he partly stopped his car
as a tram was approaching from the south . Evidently thinking

COURT O F
APPEAL

193 0

Oct . 7 .

KEY
V .

BRITIS H
COLUMBIA
ELECTRIC

RY . Co .
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the tram would stop at the station as there were passengers on
the platform, he again speeded up to cross the track but the tra m
did not stop as there was another tram immediately behind it
that was to stop and pick up the passengers. The first tram goin g
on struck the plaintiff's car . The car was wrecked and the plaint-
iff's husband and child were thrown out and killed . The plaintiff
was found senseless in the driver's seat with one hand on th e
steering-wheel. She was so badly injured that she remembered
nothing of the accident when she recovered her senses . The
jury found the defendant guilty of negligence and the driver o f
the automobile guilty of contributory negligence, but furthe r
found that notwithstanding the negligence of the driver of the
automobile the driver of the tram-car could have avoided th e
collision by the exercise of reasonable care . They then gave
$5,150 to the plaintiff for personal injury, pain and suffering
and $25,000 as executrix of her husband's estate .

The appeal was argued at Victoria on the 24th and 25th o f
June, 1930, before MACDONALD, C .J.B.C., MARTIN, GALLIHER,

MCPIILLIps and MACDONALD, JJ.A .

J. W. deB. Farris, K.C., for appellant : They drove close t o
the track and stopped and then proceeded on . The whistle was
blown. In answer to question 8 the jury found ultimate negli-
gence against the defendant. We submit there was no evidenc e
on which a jury could find that the defendant could hav e
avoided the accident notwithstanding the neglect of the plaintiff .
There was no charge to the jury on ultimate negligence : see
Winch v . Rowell (1922), 31 B .C. 186 at p. 191 ; Skidmore v .
B.C. Electric Ry. Co., ib . 282 at p . 285. That there was no
reasonable evidence to support the finding see Jones v . Toront o
and York Radial R.W. Co . (1911), 25 O.L.R. 158. The negli-
gence found to be original negligence cannot serve as ultimat e
negligence : see Walker v. Forbes (1925), 56 O.L.R. 532 .
This is an action under Lord Campbell 's Act and cannot be dis-
turbed by the Contributory Negligence Act. There can be no
apportionment under Lord Campbell ' s Act : see British Colum-

bia Electric Railway Company, Limited v . Gentile (1914) ,
A.C. 1034 ; Admiralty Commissioners v . S.S. Volute (1922) ,
1 A.C. 129 at pp. 136 and 144. That there can be no appor -
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tionment under Lord Campbell's Act see Beven on Negligence ,
4th Ed., 268 ; Seward v. " Vera Cruz" (1884), 10 App. Cas.
59 at p . 68 ; McLaughlin v . Long (1927), S .C.R. 303 at p . 311 .
The apportionment is very unfair on the facts . The damages
are very excessive especially as to what is given under Lor d
Campbell's Act . The verdict is based on the wife's life which
is wrong .

Maitland, K.C., for respondent : The last word on the ques-
tion of ultimate negligence will be found in Cooper v . Swadling

(1930), 1 K.B. 403 ; see also City of Calgary v . Harnovis

(1913), 48 S .C.R. 494 ; Canadian Pacific Rway. Co. v. Hin-

rich, ib . 557 ; Roberts v . West India Electric Co., Ltd. (1920) ,
3 W.W.R. 268 ; Toronto Railway v . King (1908), 77 L.J . ,
P.C. 77 ; Symons v . Winnipeg Electric Company (1927), 3
W.W.R. 650 and on appeal (1928), S.C.R. 627 ; Banbury v .

Regina (1917), 3 W.W.R. 159 ; Nicholas Chemical Co. of

Canada v. Lefebvre (1909), 42 S .C.R. 402 ; Harper v. McLean

(1928), 39 B.C. 426 . On the question of evidence of its bein g
a populous district see Bell v . Grand Trunk Rway. Co . (1913) ,
48 S .C.R. 561 .

O 'Brian, K.C., on the same side : As to damages see Cana-

dian Pacific Railway v . Steamship "Belridge" (1917), 27 B .C.
537. The general rule is not to interfere unless a conclusion
was arrived at on a wrong principle : see Mayne on Damages,
11th Ed., 516 ; Rowley v. London and North Western Railwa y

Co. (1873), L.R. 8 Ex. 221 ; McHugh v . Union Bank of

Canada (1913), A .C. 299 at p. 309 ; Day v. Canadian Pacifi c

Ry. Co . (1922), 30 B.C. 532 ; Ward v. Mainland Transfer Co .

(1919), 3 W.W.R. 193 at p . 195 ; Taylor v . British Columbia

Electric Ry. Co . (1912), 2 W.W.R. 923 ; Panetta v. Canadia n

Pacific Ry. Co . (1917), 24 B.C. 249 at pp . 250 and 252 ; Roya l

Trust Co. v. Canadian Pacific Ry. Co . (1922), 3 W.W.R. 24 ;
Grand Trunk Railway Company of Canada v. Jennings (1888) ,
13 App. Cas. 800 .

Farris, in reply : There is not a case where the same act i s
treated as both original negligence and ultimate negligence .

Cur. adv. vult .
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COURT OP
MACDONALD, C .J .B.C . : The wife and executrix of Frank APPEAL

Key, deceased, sues for damages suffered by her in a collision 193 0

between her husband's automobile and defendants' tram-car . Oct . 7 .

She sues under the Families Compensation Act, Cap. 85,
Kry

R.S.B.C. 1924, for damages for the loss of her husband who was

	

v .

killed in the collision, and for personal injuries to herself, she BRITIS H
COLUMBIA

having been in the car at the time of the collision . The jury ELECTRIC

found that the deceased driver of the automobile, Frank Key, Rr . Co .

and not the plaintiff, was driving the automobile at the time o f
the collision, that the scene of the collision was a thickly people d
portion of the City of Vancouver, that the defendant was guilty
of negligence, and that the driver of the automobile was guilty
of negligence which contributed to the accident . They als o
found that notwithstanding Key's negligence the driver of the
tram-car could have avoided the collision by the exercise o f
reasonable care . They assessed the personal damages for injury
to the plaintiff herself at $5,150 and the damages to her as
executrix at $25,000, making in all $30,150 .

Questions were put to the jury concerning ultimate negligence MACDONALD,

both of the deceased person and of the Company. The jury C.J .B .C .

answered the question as to defendant's ultimate negligence i n
this way :

"Notwithstanding the negligence of the driver of the automobile (if any )

could the defendant by the exercise of reasonable care have avoided th e

accident? Yes."

They held that the plaintiff's husband was not guilty of ulti-
mate negligence. The jury came back with a verdict, giving th e
plaintiff an annuity, which in their opinion would meet th e
circumstances of the case . The learned judge instructed them
that they must find a lump sum and sent them back, when the y
returned with the verdict which I have stated above .

A good deal of argument was directed to this attempt to giv e
an annuity, it being contended that the jury's minds had been
diverted from the real purpose of their task to that of a n
annuity and that that fact may have and did affect their fina l
verdict . I am convinced that the discussion which took plac e
in the jury room concerning the annuity did not influence thei r
final determination. I am confirmed in this by the observations



292

	

BRITISH COLUMBIA REPORTS .

	

[VoL .

COURT OF of the foreman. The verdict is not in excess of what the jur y
APPEAL
_

	

was entitled to award .
1930

	

The jury, however, having found the defendant guilty o f
Oct . 7 .

	

what is called ultimate negligence it seems to me that if this i s

KEY

	

sustained the findings of contributory negligence on the part of
v.

	

both the deceased and the defendant are of no moment . It was
BRITISH

COLHAIRIA strongly urged that the evidence would not sustain this finding .
ELECTRIC I have carefully considered this phase of the case relying almos t

entirely upon the evidence of the tram driver himself . In his
examination for discovery, J . R. Greer, motorman, said that he
had been running on that line for four years and was wel l
acquainted with the locality. On the night in question he was
nineteen minutes behind his schedule and was instructed by hi s
conductor not to stop at 49th Avenue where the accident
occurred, but to drive through. He admits having seen the auto -
mobile in question, which was being driven along 49th Avenue ,
a considerable time before he reached the station on the nort h
side of that avenue. His car was travelling about 25 miles an
hour on a slight up-grade ; he slowed to 15 to 18 miles an hour

MACDONALD, before reaching the station . When the car came to the north
C .J .B.C . side of the station the driver released the brakes and went righ t

on. At this time while he saw the automobile moving toward s
the track he thought the driver of it would stop and let him go
by. He did not apply his brakes again or make any endeavour
to stop when he saw this . In his discovery lie said his bell wa s
not ringing, although at the trial he said it was . He struck the
automobile in the middle . The space in which his car could hav e
been stopped under ordinary circumstances was 75 feet, when
running at 15 miles per hour, which he estimates his speed wa s
at that time. He saw the deceased driving slowly towards th e
track when he was an estimated distance of 100 feet from wher e
they came together. He saw passengers waiting on the platform
to take the car . I think it was open to the jury to find that ha d
he applied his brake 100 feet from the crossing when he saw the
deceased about to cross the accident would not have occurred .
If he had not succeeded in stopping it wholly in that distanc e
he could have slowed down sufficiently to have enabled the auto -
mobile to have got across in safety . The fact that the decease d
saw as he must have seen the passengers on the platform and

RY . Co .
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knowing that it was a place where passengers usually boarde d
the car or left it would imply that the tram would stop and tha t
he would be safe in proceeding across. That assumption would ,
I think, be more reasonable than the tram-driver's assumption .
I think therefore that the findings of the jury on the question o f
ultimate negligence cannot be properly interfered with. This in
my opinion disposes of the whole case . The plaintiff is entitled
to her verdict.

If it were necessary to decide this case outside of the ultimate
negligence finding I would have to consider whether the Con-
tributory Negligence Act has been aptly framed to cover ease s
under Lord Campbell's Act, but it is unnecessary to decide the
question . The appeal is dismissed .

MARTIN, J.A. : I concur in the dismissal of this appeal, no
good reason having been shewn, in my opinion, for disturbing
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the verdict of the jury .

GALLIHER, J.A . : I agree with my brother M . A. MACDONALD.

McPIIILLIPs, J .A. : This appeal is one from the verdict of a
jury in a negligence action being a collision between an auto -
mobile and an interurban passenger train at Magee Station ,
Vancouver, British Columbia . The evidence establishes that
the interurban train slowed down before arriving at the station
south of the intersection of the highway upon which the auto -
mobile was travelling ; the automobile was brought to a sto p
before attempting to cross the railway track but observing th e
passenger train slowing up proceeded on, but the passenger trai n
was not pulled up at the station but increased speed and struck
the automobile as it was crossing the railway track with th e
result that the driver of the motor, the husband of the respond-
ent, and the infant daughter were both killed and the responden t
suffered serious personal injuries . It is really unnecessary to
canvass the evidence in detail at all in my opinion as the jur y
had ample evidence upon which to make their findings . The
verdict of the jury is comprised in answers to agreed upo n
specific questions placed before the jury prepared by counsel
upon both sides . There is this further point to be borne in min d
that the jury were duly charged by the learned trial judge and
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COURT of no exception was taken to the charge by the learned counsel fo r
APPEAL

the appellant . The charge covered the facts as well as the la w
and dealt with the possible quantum that might be allowed if th e

Oct . 7 . jury were of the opinion that the respondent should have a ver-
dict. The verdict was in favour of the respondent and judg-
ment was entered therefor.

The jury in the answers given found that the appellant and
the respondent were both guilty of negligence and apportione d
the damages according to the degree of negligence	 appellant 90
per cent. and respondent 10 per cent . However, the jury made
answer to questions 8 and 9 as follows :

"8. Notwithstanding the negligence of the driver of the auto (if any )

could the defendant by the exercise of reasonable care have avoided th e

accident? Yes .

"9. Notwithstanding the negligence of the defendant (if any) could th e

driver of the auto by the exercise of reasonable care have avoided th e

accident? No. "

In view of the above answers the appellant was notwithstand -
ing that there was negligence found in the degree above set fort h
entitled to judgment in her favour and in my opinion the learned

MCPILILLIPS,
trial judge was entitled to direct as he did direct that judgment

J .A. be entered in favour of the respondent as against the appellant
for the sum of $30,150, made up as follows : 1 . The sum of
$5,150 in respect of personal injuries, and 2 . The sum of
$25,000 as executrix of Frank Key, deceased .

This appeal was very ably argued by the learned counse l
engaged therein at this Bar, the facts and the law being al l
reviewed very fully, and a great deal of attention was directe d
to the quantum of damages allowed the respondent under th e
Families Compensation Act (Cap . 85, R.S.B.C. 1924, being 9
& 10 Viet ., Cap. 93 (Imperial), Lord Campbell's Act) .

I do not consider that it is at all necessary to in detail deal
with the many authorities cited especially in view of the fac t
that since the argument was had before this Court we have the
very authoritative judgment of the House of Lords in Swadling

v . Cooper (1930), 46 T .L.R. 597 (the judgment being delivere d
on the 28th of July) . The actual decision was in that particula r
case in these terms as reported in the head-note :

"Held, that since, on the facts of the case, from the moment when the
parties became aware of their respective positions there could have bee n
no time for the defendant to do anything to avoid the impact . and there-

193 0
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fore the negligence of each party contributed to the collision, the judge' s

directions to the jury were sufficient, and there must be judgment for the
defendant . "

In the Swadling case though there was no finding, such as w e
have in this case that notwithstanding the negligence of the
driver of the automobile the defendant could by the exercise o f
reasonable care have avoided the accident . I would refer to
what Viscount Hailsham in his speech in the House of Lords
said upon the point which is all important in this case, at p . 598 :

"If, although the plaintiff was negligent, the defendant could have
avoided the collision by the exercise of reasonable care, then it is the

defendant's failure to take that reasonable care to which the resulting
damage is due and the plaintiff is entitled to recover."

In my opinion the above language of Viscount Hailsha m
exactly fits the facts of the present case and is a declaration o f
the law which entitled the judgment under appeal in the present
case to be entered as it was entered for the respondent . As to
the quantum of damages I cannot see that the jury awarde d
excessive damages in view of all the facts they had before them,
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i.e ., there was ample evidence entitling the damages allowed by

	

J.A .

the jury. Upon the principle that should guide both judges an d
juries in the assessment of damages and the curtailment upon
the Court of Appeal in disagreeing therewith I would refer t o
what Lord Moulton said in McHugh v . Union Bank of Canada

(1913), A.C . 299 at p . 309 :
"The tribunal which has the duty of making such assessment, whether i t

be judge or jury, had often a difficult task, but it must do it as best it can ,
and unless the conclusions to which it comes from the evidence before i t

are clearly erroneous they should not be interfered with on appeal, inasmuch

as the Courts of Appeal have not the advantage of seeing the witnesses— a

matter which is of grave importance in drawing conclusions as to quantum

of damage from the evidence that they give . Their Lordships cannot se e

anything to justify them in coming to the conclusion that Beck, J .'s assess-

ment of the damages is erroneous and they are therefore of opinion that i t

ought not to have been disturbed on appeal . "

I would dismiss the appeal .

MACDONALD, J.A . : After careful consideration I found i t
difficult to discover evidence supporting the jury's answer t o
Question 8 . They were not instructed on the point and I doubt
if they considered in its right light the issue arising consequen t
upon a finding of negligence on the part of both drivers eon -

IACDONALD ,
J .A .
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cerned. However, counsel for appellant did not urge this omis-
sion as a ground for a new trial .

To sustain the answer there must be reasonable evidenc e
shewing that after the motorman and the driver of the auto -
mobile reached a position in relation to the point of impact —
both negligently reaching that point—the motorman knew, or
ought to have known that unless he adopted emergency measure s
a collision would occur and he failed to do so . It must, of
course, have been possible to avoid the accident at that stage .
To my mind it was easier for the driver of the automobile, i n
the more readily controlled vehicle, to avert the accident, but
apparently the jury did not think so .

On the other hand the motorman at that point might hav e
applied the emergency brake . He did apply it when he realize d
that "the auto was coming on to the track ." He was then, how-
ever, only 35 feet from the crossing. Should he have realize d
that situation a little earlier at a point more distant from th e
crossing? I am not prepared to say that the jury might no t
reasonably think he should have done so because the motorma n
said that he saw the automobile "moving in the direction i t
would go to cross the tracks" when he was 100 feet from the
point of impact. Of course at that point the motorman ma y
have thought that the driver of the automobile would stop shor t
of the track but in view of the general situation, the station nea r
by, the intending passengers ready to board the train, the likeli-
hood of everyone thinking that the tram-car would do the usua l
thing and stop at the station particularly as people were waiting
for it, the motorman should have realized that the driver of th e
automobile would likely share the general view and govern him -
self accordingly . Had he applied the emergency brake 100 feet
or less from the crossing the jury on the evidence could find tha t
the driver of the automobile would have time to cross the track s
in front of the tram-car with a margin of safety .

I would dismiss the appeal .

Appeal dismissed .

Solicitor for appellant : V. Laursen.

Solicitor for respondent : C . M. O'Brian .
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SUNDERLAND v. SOLLOWAY, MILLS & CO .
LIMITED.

SUNDERLAND

In assessing damages where stock-brokers were held liable to a customer for

		

v 'SOLLO WAY,
selling shares they held for him without his authority :—

	

MILLS & Co .
Field, that the date when the customer would have sold had he not bee n

prevented by the brokers' prior sale, should be determined on th e
assumption that he would have done what a prudent person would do,
and in this case the date is fixed when, after objecting to a statemen t

of his account which shewed his shares were sold, he requested tha t
they be placed to his credit as he wanted to sell them . He was allowed
the difference between the low market price on that day and the price

at which the brokers had previously sold.

ACTION against stock-brokers by a customer for damages for
selling his shares without authorization. The facts are set out

statement
in the reasons for judgment . Tried by FISHER, J. at Vancouver
on the 17th and 18th of November, 1930 .

Sugarman, for plaintiff.
IV. B. Farris, K.C., for defendants .

6th December, 1930 .

FISHER, J. : In this matter I accept the statement of th e
plaintiff that he cancelled his instructions for the sale of th e
1,000 shares of Advance. I also think that under the circum-
stances the onus would be on defendants to shew that such can-
cellation was not in time and find it has not discharged such onus . Judgment

In respect to the other issues the evidence is very contradictory.
I do not find the oral evidence very convincing and therefore
turn to the documentary evidence for some satisfactory basi s
from which to start .

Monthly statements were sent by defendants to the plaintiff
and the plaintiff produces, inter alia, those sent for the months
of January to June, 1929, inclusive. Referring to the one
received by him early in May, 1929 (Exhibit 4), sheaving hi s
debits and credits for the month of April, the plaintiff says tha t
he received only one sheet but one notes that the balance brough t

Stock-brokers—Sale of customer's shares — Unauthorized—Conversion—
Action for damages—Measure of—Estoppel .
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forward at the top of the sheet is the sum of $3,679 .75 which
does not correspond with the balance shewn at the end of th e
statement for the month of March . Reference to the other
monthly statements produced shews that the balance brough t
forward at the beginning of each statement corresponds with th e
balance shewn at the end of the previous month 's statement .
One would incline to the view that the plaintiff had receive d
another sheet for April but as he denies it and there is n o
evidence of such sheet having been sent I cannot find that h e
received it . If one compares Exhibit 4 with what is produced by
the defendants as the plaintiff's ledger sheets (Exhibit 10) w e
find the same debit balance of $3,679 .75 appearing on plaintiff' s
account immediately prior to the date April 22nd . The account
contains entries apparently made between the 17th of April ,
1929, and the 22nd of April, 1929, with respect to other trans -
actions between the parties in March not appearing on the state-
ment sent in April to plaintiff for March . Two of such entries ,
viz ., $255 and $748, with respect to Dalla s ' s and Reeve s 's share s
respectively correspond exactly with the items shewn on two o f
the confirmation slips dated March 28th, 1929, and March 12th ,
1929, respectively sent to and produced by the plaintiff . The
said balance of $3,679 .75 is apparently the debit after taking
into consideration such entries and the added or correctin g
entries re the sale of 1,000 Advance with respect to which th e
witness Jones says that he put through the journal entries i n
April. As pointed out the sheet or statement sent to the plaintiff
at the end of April and produced by plaintiff shews the said
corresponding debit balance of $3,679 .75 just before an item
dated April 22nd which item also corresponds with the entry i n
the ledger sheet immediately following the item of $3,679 .75 .

The plaintiff says that after he got the statement for March
which did not shew the stock position he went down to see wha t
stocks he was holding and saw some one in the office of the
defendants about the matter and he gave him 1,000 Advanc e
and the balance of his stocks and said he was long that stock
and later on, or about May 6th, he went to see defendants again ,
after he got the April statement shewing stocks long without
Advance being shewn . The evidence of the plaintiff, as to his
May visit, is in part as follows :
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"In the month of May you received your April statement did you? Yes . FISHER, J .

"Did you do anything with .-n	 7 4 .. 41 . . .4 statement? I _ ent 4,	 _
them again . "

"Who did you see then? Mr . Shawner.

	

Dec. 6 .
"Who is Mr . Shawner? I know he worked there .

"In what department, do you know? He was in the margin department SUNDERLAND

at the time I went . I asked him if he would get nay sheets, and he gave me

	

v .

a list of the stocks I held .

		

SoLLOWAY,
MILLS & Co.

"Did he do that? He went to the back where the files are and brought
two sheets, and brought them to the counter and got a list and made out
my stocks, including the 1,000 Advance long ; but before he finished, Mr .
Jones—I think he was in charge of that department, I am not sure—he sa w
him and I at the counter, and he came along to him and told him to g o
and fix something else and he would finish looking after me, and he looked
at this list, and when he looked it over he said, `There is a mistake.' And

I said, `What is the mistake?' And he said, `You haven't any Advance.' I
said, `Why is it Mr. Shawner has taken my 1,000 Advance off that sheet ,
and you say I haven't got them?' And he said, `Wait a moment,' and h e
went away and brought another sheetthat made a third sheet. But
as soon as he went away again, I fetched Mr . Sutherland and asked him to
come along up to the counter, and by the time we got back he was ther e
with the sheet, not for the 1,000 Advance long, but on February 28th tw o
entries of 500 each, making 1,000 on a clean sheet .

"One thousand long or 1,000 short? One thousand long or short .
"Which was it? He said it was a sale of 1,000 shares of Advance .
"Was your name on that sheet? I couldn't swear to that . I don't know

; Judgment
I didn't look . But he said that was 1,000 shares of Advance that was sold
on February 28th .

"Did you continue that conversation with him? Yes . I asked him the

reason for having 1,000 Advance on a new sheet and why these men shoul d
give me 1,000 long on the old sheet and he give a sale of 1,000 on the new
sheet, why was it not on this sheet a continuation of it under date of
February 28th? The March sales were continued on this old sheet for
several days afterward. I don't know all he said then, but I told him I
was not satisfied with the account and didn't think it was correct, an d
asked him if he would send me a correct account."

"But you knew from May, about May the 7th, 1929, until you left the m
in March, 1930, that they were contending that your shares had been sol d
in February, 1929? I wanted them to send me a correct account .

"I am saying this to you : They were claiming they had sold those
shares? They said so.

"And they took that position all the way through, did they not? The y
did, but that didn't prove it to me. They didn't put it in my statement ."

"You also said there were two other sheets brought to you and I a m
suggesting to you that at the same time two other sheets were produced to
you? I didn't say that.

"I am asking you to look at that and say? No, that is the only way I
saw that sheet.

"How do you mean? They were back on the back of the counter .

1930
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MILLS & Co. "Do you recognize that sheet as being the one that was in front of you ?
I couldn't swear to that . I cannot read upside down .

"All right . I did see the other one, that Mr. Jones had hold of it in his

one hand, but that is the only time I saw that one . "

Mr. Jones says in part as follows :
"Was there any mix-up in regard to this account at all? Yes, th e

account was under the name of Sutherland.

"In reference to the sale of Advance? Yes.

"Was that corrected? It was corrected, yes . "

"On April 17th, 1929, according to Exhibit 10, I see a credit item for

Advance stock $1 .35—$1 .35—two items, credit given to Mr . Sunderland in

his account. Yes . "

"How was the correction made? By journal entry .

"Did you say that after the correction was made you had a talk with

Mr . Sunderland? I had talked with him quite a few times, yes, sir .

"At the time the correction was made, or afterward, did you have any

talk with him? I don't remember exactly at the time, but afterward Mr .

Sunderland came in and complained about the Advance, and I had a tal k

with him quite a few times .
Judgment

	

"And were these sheets shewn to him then? Yes, sir ."

"In this discussion between you and Sunderland, did he tell you he had

gone to Mr. Macdonald? The only discussion between Mr . Sunderland and
myself was he refused to take the entry for the sale of Advance .

"Did he know of the entry at that time? Pardon ?

"He knew of it at that time, did he? Oh, yes . "

"Now, do you remember Mr . Shawner? Yes.

"Was Mr . Shawner, to your knowledge, shewing any ledger sheets o r
making any statements to Mr . Sunderland regarding Advance Oils to your

knowledge? I think I remember Mr. Shawner had the sheets at the time,

and I said—I went over and said that I knew about the Advance and I

would attend to it . "

Plaintiff says he did not know of receiving any credit for th e
Advance sale and that he does not remember looking at an y
ledger sheets of his with the additional or corrected entrie s
shewing such credits . Plaintiff says he had (Exhibit 4) statemen t
consisting of one sheet for April with him which he evidentl y
did at some time, as Mr . Jones, then an adjustment clerk for
defendants, admits writing thereon at some time but plaintiff
says nothing about any conversation re the first sheet not having
been sent to him and yet the only sheet he apparently had with

FISHER, J.

	

"Did you never see your ledger sheets at Solloway, Mills? Never mor e
than that .

1930

	

"At any time? Only as they checked them on the bench.

Dec. 6 .

	

"The ledger sheet was there? I can't see it upside down .

"You could ask them to turn it around? I didn't ask them .

SUNDERLAND "But it was there in front of you? It was there in front of me, but they
V.

	

were checking up .
SOLLO WAY,
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him for April did not shew any transactions in April before th e
22nd of April although he had at least several April transaction s
before that date and, as has been pointed out, there were severa l
transactions in March that had not appeared on the statement
for March and apparently affected the debit balance ($3,679.75 )
shewn as aforesaid . The plaintiff still had the March statement
as he produces it now and yet, according to his evidence, n o
connection between the balance on one and the balance on th e
other was shewn or discussed . According to the evidence of the
witness Jones the correcting entries had been put through in
April and later on the plaintiff was advised by him accordingl y
though he is not sure plaintiff actually looked at the entries .

The witness A . B. McPhail testifies to the making out of two
confirmation slips with regard to the sale of 1,000 shares o f
Advance Oil on February 28th in the name of E . Sutherland
of the same address as the plaintiff and that in the ordinary
course of business the original of such confirmation slips woul d
be sent to such address by mail. The plaintiff admits there was
no E. Sutherland at the address where he was residing but
denies receipt of the confirmation slips . The witness Gregg
called on behalf of the defendants states that he was in th e
employ of the defendant at the time and remembers the plaintiff
coming into the defendant's offices with the slips about the
middle of March and asking if the slips were intended for him .
Gregg says that he told the plaintiff they were intended for hi m
and he made the correction on the slips immediately and gav e
them to the adjustment clerk to make the corresponding correc-
tions in the entries . I cannot see anything in the ledger sheet s
or the monthly statements sent to the plaintiff that would cor-
roborate in any way what Gregg seems to state that the correc-
tions were put through in the month of March . Gregg says that
he took the original corrected statements over to the desk of one
of the clerks and there is no evidence before me as to their hav-
ing been returned to the plaintiff nor are they produced from th e
custody of the defendants nor any explanation given as to thei r
whereabouts . As pointed out the plaintiff denies receipt of suc h
and under the circumstances I am not convinced that the
original confirmation slips were received by the plaintiff . I am
satisfied, however, that a mistake was made in the office of the
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FISHER, s. defendants, that correction was made in the ledger sheets shew-

1930

	

ing the plaintiff's account about the middle of April, that th e

Dec. 6 .
witness Glass is wrong when he says otherwise, and that th e
	 plaintiff was in the office of defendants about May 5th an d
SUNDERLAND either shewn or advised of the sale and the correction. Mr.

v .
SOLLOwAY, Jones, however, admits that the plaintiff refused to take the

MILLS & Co . entry for the sale of Advance but Jones says he told him it
would have to stand as the cancellation had not gone through t o
the best of his knowledge . I am satisfied that from this time
on the defendants continued to insist that the shares were sol d
and the plaintiff was refusing to admit that they had been sold
with his authority or to take the entry . The contention of the
defendants is that in any event the plaintiff had received credi t
for the sale continued until March, 1930, to do business wit h
the defendants on the basis of using the credit given him o n
account of the sale of the 1,000 shares of "Advance" and tha t
he accepted the situation and thus waived any rights to object
later. It is contended on behalf of the defendants that for som e
time the plaintiff was knowingly using the credit given him b y
defendants on the basis of the Advance shares having been sol d

Judgment and that in March, 1930, the plaintiff's account was transferre d
to another broker upon payment by the plaintiff of $330 on th e
same basis . On the other hand it is contended on behalf of th e
plaintiff that, according to his view of the situation, the defend-
ants had, or should have had, 1,000 shares of Advance belonging
to him unsold and was thus amply protected . As pointed ou t
the plaintiff admittedly refused to take the entry and continue d
to complain. Under the circumstances I cannot see that th e
plaintiff acquiesced or concurred in the defendants' position an d
I hold that the plaintiff is entitled to damages .

As to the amount of damages it may be noted that in Williams
v . Archer (1847), 5 C .B. 318 an action of detinue for railwa y
script it was argued on behalf of the defendant that the true
measure of damages was the value of the certificates at the tim e
of the detention but it was held in effect that the true measur e
of damages was the loss that the plaintiff sustained by not hav-
ing the certificates when demanded . It seems to me that this is
the correct principle but in estimating the loss that the plaintif f
sustained by not having the shares when demanded it would be
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a necessary foundation of the plaintiff's claim in the present FISHER, J .

case that he was prevented from selling by the defendants'
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wrongful act and, as the market rose and fell during the time
Dec . 6 .

the question arises whether the plaintiff would have sold . In
this connection I would refer to the judgment of Bowen, L .J . Sun~nURLAx n

in Williams v. The Peel River Land and Mineral Company sou,owAY,
MILLS & Co.

Limited (1886), 55 L.T . 689 where, at p. 693, he says as
follows :

"Within those limits, if you want to know what the wrong-doer has t o

pay, you first must ask yourself what the person who is in the right ha s
suffered. Therefore it is that in this case we have simply to decide some -
thing which turns upon the question, Would the owner of the stock hav e

sold his stock during the period which intervened between the refusal t o

give it up and the trial? Now, the market rose during a portion of the

time, and the market fell during the latter part . Would the owner of the

stock have sold? That is not exactly the same question as whether at any

moment he desired to sell, because he might have desired it at one momen t

and not desired it at another ; or, even if he did not desire it when he had

not got the stock in his own hands and it was in the hands of the bank,

he might still have desired, and might have sold if the bank had not bee n
wrong-doers and kept it from him. The issue, therefore, is, Would th e

owners have sold if the bank had not interfered with their rights? . . .

It seems to me (although we have to deal with a case in which the field of

circumstances is not very rich, and we have few facts to assist us) that ,

on the whole, the true view is that the plaintiffs would have done what Judgmen t
prudent people would have done, and would have sold when the hour cam e
to sell . For that reason I think that substantial damages ought to be
given . "

In the present case I do not think the defendants are right i n
their contention that the plaintiff is precluded from maintainin g
that he would have sold, if he had been permitted to do so, by
the fact that he admits he did not give specific instructions to
the defendants to sell as there was no use in giving such instruc-
tions for the defendants had told the plaintiff that the stock wa s
sold and it would have to stand at that . On the other hand I d o
not think that the plaintiff should be heard to say that he want s
the damages assessed on the assumption that he would have le t
the time pass by and sold only at 17 . It would appear from the
evidence that the plaintiff wanted at one time to sell at $1.20
and changed his mind . As suggested in the passage from th e
judgment above set out, an owner might have desired to sell at
one moment and not desired it at another and it seemed t o
Bowen, L .J. that the true view was that the plaintiff would have



304

	

BRITISH COLUMBIA REPORTS .

	

[VoL.

FISHER, J . done what prudent people would have done and sold when th e
1930

	

hour carne to sell. This point of time, however, might of course

Dee . s . be very difficult to determine . In the present case the plaintiff
testifies that he requested Mr . Jones to put the 1,000 shares of

SUNDERLAND Advance on his sheet because he wanted to sell them and i tG .
SoLLOWAY, seems to me that, unless it is obvious that the hour had no t

MILLS & Co .
come to sell, the time is fixed by such a request . I think I am
doing justice to both parties when I draw the conclusion, as I
do, that, in the present case, the plaintiff would have sold whe n
he requested the shares from the defendants for the purpose of
sale and not before . I am satisfied that such a request wa s
made but the time of the request is important . The plaintiff in
one part of his evidence says that it was in June but in th e
course of his evidence he did not give me the impression of bein g
very exact in his references as to time . From his evidence i t
would seem to have been when he requested Mr . Jones to pu t
the 1,000 shares on his sheet . There is other evidence already
referred to tending to shew that the ledger sheets containing th e
account of the plaintiff and the monthly statement for Apri l

Judgment were discussed at the time the plaintiff took in the said statement
on the 6th of May and I think both parties made their respectiv e
positions plain then and there and that the later conversation s
in which they evidently maintained the positions already take n
should not be considered as altering the rights of the party . My
conclusion is that it was on the 6th of May, 1929, that th e
plaintiff requested the 1,000 shares from the defendants for th e
purpose of sale. After that time each party knew the position
taken by the other and could have acted accordingly in reference
to the stock. I think, therefore, that for the loss he has sustaine d
through the wrongful acts of the defendants the plaintiff should
be allowed as damages the difference between a sale of 1,00 0
of Advance Oils Limited shares at $1 .35 per share and a sale at
$9.50 the latter being the price per share according to the Low
transactions on the said 6th day of May, 1929, less the differenc e
in the brokerage charges .

Judgment accordingly in favour of the plaintiff against th e
defendants with costs .

Judgment for plaintiff .
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CARR AND SON v. DEMPSEY ET AL .

Mechanic's lien—Time for filing—Completion of contract—Items ordere d
at different times included as one job—R.S .B .C . 1924, Cap. 156 ,
Sec. 19 (a .) .

The defendant D ., in the course of the construction of a building, entered

into a written contract with the plaintiffs for the necessary plumbing

and shortly after arranged with the plaintiffs orally for installing a

furnace and putting in a flour-bin . On the 4th of July, 1930, the fur-

nace was installed and the plumbing was finished with the exception of

the installation of one tap . Nothing further was done until the 9th

of August, 1930, when the plaintiffs put in its proper place the flour -

bin and fixed the tap . The total cost of the work was $380 .90. The

cost of the flour-bin and putting it in was $4 .50 and of fixing the ta p

50 cents . The plaintiffs filed a lien for the cost of the work on th e

28th of August, 1930 .

Held, that the three items of work in plaintiffs' claim should properly b e

considered as one job of work and they are entitled to enforce their

lien filed on the 28th of August, notwithstanding the trifling value of

the work done on the 9th of August.

ACTION to enforce a mechanic's lien . The facts are set out
in the reasons for judgment . Tried by SwANsol, Co. J. at
Kamloops on the 4th of December, 1930 .

Archibald, for plaintiffs .
Dunbar, for defendants.

6th December, 1930.

SWANSON, Co . J . : The plaintiffs are a firm of plumbers
carrying on business at Kamloops in this County, and are seek-
ing to enforce a mechanic's lien against defendants' house prop-
erty in the City of Kamloops . The amount claimed is a s
follows :

"1930 .

"Aug . 9 . To plumbing contract	 $344 .00

To installing furnace	 32 .40

To flour-bin and putting in same	 4.50

Total	 $380 .90 . "

The lien was filed on the 28th of August, 1930 . It is con -
tended by the defence that the work was practically complete d
on July 4th and, as no lien was filed within 31 days "after the
completion of the contract " as defined by section 19 (a) of our
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Mechanics ' Lien Act, Cap. 156, R.S.B.C. 1924, the lien "has
absolutely ceased to exist . " The sole point for decision i s
whether the affidavit of lien was filed within the proper time .

The plaintiff Fred W . Carr states that there were three item s
of work in the one job which he did for the defendant Dempsey ,
who is a contractor by occupation, and was the original owne r
of the premises in question . Homersham subsequently acquired
the premises under a deed of conveyance from Dempsey subjec t
to a mortgage for $2,000 in favour of Lothian as mortgage e
from Dempsey. Carr states that Dempsey gave him an orde r
to instal a plumbing outfit, furnace and flour-bin in the resi-
dence Dempsey was erecting on lot 17 block 82 on Columbi a
Street in this City, the premises in question. He says that he
regarded it all as one job, that the plumbing contract was in
writing, but the work of putting in the furnace and the flour -
bin was day work no memorandum respecting same being i n
writing. He states that these three items of work "were no t
necessarily ordered at the same time, but were regarded as all
one job," that he had previously done work for Dempsey on
other properties on similar terms, or in a similar way. On th e
4th of July the furnace was installed and the plumbing all don e
except the fixing of one tap, which plaintiffs left over to be late r
fixed. On the 9th of August Carr put in the flour-bin whic h
had to be affixed to its proper place in the house, and which I
think is clearly a fixture, and has become part of the freehold .
Ile also fixed the tap on this occasion, the cost of fixing the ta p
being about 50 cents and the cost of the flour-bin and putting i t
in place of $4 .50. A great deal was made by counsel for the
defendants of a statement of Carr 's that he was holding ove r
the fixing of this tap to a later date trusting to thus extend th e
life of his lien, as he was giving time to Dempsey for payment .
I do not think there was any so-called mach fides in that. Cer-
tainly there was none respecting the date on which Carr did the
work in connection with the putting in of the flour-bin on
August 9th .

I hold that it is clear that the three items of work in plaintiffs '
claim are all properly considered as one job of work, and tha t
to protect themselves the plaintiffs were not obliged to fil e
separate liens in respect to each individual item of work. I
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think the authorities fully bear out that position . I think the
authorities also support the right of plaintiffs to enforce thei r
lien filed August 28th although the work done on August 9th
was of "trifling value" to use the term which occurs in differen t
authorities .

I refer to the words of Walsh, J . in the Appellate Division o f
Alberta in Dominion Radiator Co. Ltd. v. Payne (1917), 2
W.W.R. 974 at p . 984 :

"In the judgments of the Manitoba Court of Appeal in Brynjolfson v .
Oddson (1917), 1 W .W .R . 1000, 32 D .L .R. 270 are collected many authori-

ties and amongst them a judgment of the Supreme Court of Canada, Day
v. Crown Grain Co ., 39 S .C .R . 258 ; (1908), A .C . 504 ; which hold that

if the work upon which the lien claimant relies as giving a new day fro m

which the statute begins to run against his lien is something which th e

owner could have insisted upon before accepting it as complete it will b e

sufficient for that purpose . To quote from the judgment of Idington, J. in

delivering the judgment of the Court in Day v . Crown Grain Co . . supra ,

at page 263, `The test question here is whether or not the appellant could
in law have sued on the 20th of April and recovered from Cleveland as fo r

a completed contract . I am of opinion he could not . Trifling as the part s

unfurnished were, the party paying in such case was entitled to insist o n

the utmost fulfilment of the contract, and to have these parts so supplie d

that the machine would do its work .' "

Walsh, J. then adds :
"Applying that test . I think the plaintiff must on the facts of this cas e

have failed in such an action if he had brought it against the contracto r
immediately after December 14 ."

In the case at Bar I apply that test and find that if plaintiff s
had entered their action against the defendant Dempsey o n
July 4th they must have failed in such action as having been
brought prematurely, before the plaintiffs had fully complete d
their engagement with defendant Dempsey . I hold that the
work done on August 9th was an essential part of the whole job
of work which plaintiffs undertook to do for defendant Demp-
sey, that there is no mala fides to taint their action and that they
should now succeed .

I refer to the words of the late Chief Justice of Manitob a
Dubuc, in Carroll v . 1fcVcar (1905), 2 W .L.R. 25 at p. 28 :

"It is contended on behalf of defendant that plaintiff's work was don e

under three different contracts, and that, as to the first one, the putting

up of the furnace, his lien was not filed within the time required . He

swears that the putting up of the furnace, of the soft water tank, and of

the pump, although ordered at different times, was done by him as one job .

I do not think it would be proper to hold that, when a man is doing such
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work, being ordered or requested to do one thing then another, in his line

of business, he should be required, in order to secure his payment, to file

a lien after completing each piece of work. His doing so when he ha s

completed his work ought to be considered sufficient . "

I think the words of the eminent Chief Justice are entirely
applicable to the condition of facts now before me .

I refer to the words of Macdonald, J . (now C.J.) in a Mani-
toba case Curtis v. Richardson (1909), 10 W.L.R. 310 at p . 311 :

"And, if this work was done in pursuance of his contract, and if th e

preservation of his lien was his object, mala fides cannot be imputed to

him . "

See also the words of the late Mr. Justice Cameron, of the
Court of Appeal of Manitoba, in Brynjolfson v. Oddson, supra,

at p. 1003 :
"The contention made on behalf of the plaintiffs is that so long as wor k

done is work required to be done pursuant to the contract, the statutor y
remedy by way of lien is available if the proceedings thereon are dul y

taken and that the trifling amount or value of the work so done is not, i n

itself, material, if it is done pursuant to the contract . "

These words of the learned judge are I think entirely applic-
able to the facts of the case before me. At p. 1007 Cameron ,
J.A. says :

"In my humble opinion the question of good faith cannot well arise whe n

the crucial work has been done pursuant to a contract which it is th e

bounden duty of the contractor faithfully to fulfil ."

In Clarke v. Moore and Simpson (1909), 1 Alta. L.R. 49
the saving work done there consisted merely in fastening th e
hot-air furnace registers in place in the house there constructed ,
and painting them. Mr. Justice Harvey held this sufficient
citing words of the late Mr . Justice IRVING in Sayward v . Duns-

muir and Harrison (1905), 11 B.C. 375 . Similarly in Stein -

man v. Koscuk (1906), 4 W.L.R. 514 : see also Killam, C.J. in
Robock v . Peters (1900), 13 Man. L.R . 124 at p. 136 . In
Merrick v. Campbell (1914), 6 W.W.R . 722 the saving work
was comparatively trifling and occupied only a few hours yet it
was held sufficient . In Foster v. Brociclebank (1915), 8
W.W.R. 464 it was held that the clearing away of some debris
by the contractor which was necessary for the complete perform-
ance of the contract was sufficient to save the lien . See also
Harvey, J . in Clarke v . Moore and Galbraith (1908), 8 W.W.R.
411 at p . 412 holding that the erection of steps at back of the
verandah although a piece of trifling work was sufficient to keep
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the lien alive. In Fuller v . Beach (1912), 21 W.L.R. 391

similarly touching up plaster was held sufficient to save the lien .
I think that the authorities as applicable to the facts as found

by me in this case abundantly support the plaintiffs' right t o
a lien.

There will be judgment accordingly for the plaintiffs in th e
terms prayed for in the plaint, and costs . There will also be
judgment in the third-party proceedings in favour of Homer -
sham against Dempsey with costs .

Judgment for plaintiffs .

OVERN v. STRAND ET AL.

Practice Appeal—Application to allow in fresh evidence—Whether due
diligence exercised—Rule as to.

On an application to the Court of Appeal to introduce fresh evidence, du e

diligence must be shewn and the application should not be granted

unless supported by affidavits shewing the evidence desired to be use d

and setting forth when and how the applicant became aware of its

existence and what efforts were made to have it adduced at the trial .

An application to introduce fresh evidence on the facts as set out in the

statement below was refused (GALLZHER and MACDONALD, JJ .A.

dissenting) .

MOTION to the Court of Appeal for leave to adduce fres h
evidence that certain invoices that were put in as exhibits at th e
trial were altered at the request of the plaintiff . In 1925, the
plaintiff went to a place called Deserter's Canyon some distance
north of Prince George where she had dealings with two trader s
and trappers named J . J. Weisner and Charles Overn. She
married Overn in due course . Weisner had a store at White -
water a place a short distance beyond Deserter's Canyon. The
defendant Strand traded there and loaned money to Weisne r
from time to time . In the spring of 1928 he owed Strand
$2,280. About this time Weisner was in poor health and decid-
ing to go out he sold his trading post at Whitewater and freight-
ing outfit to Mrs . Overn who intended to continue the trading
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post on her own account. Mrs. Overn, her husband and Weisner
proceeded to come out to Prince George and on the way wer e
met by a bailiff who served Weisner with a writ issued at th e
instance of Strand for the money Weisner owed him . On their
arrival at Prince George the defendant J . O . Wilson drew up
a bill of sale from Weisner to Mrs. Overn for Weisner's White-
water property and outfit . Mrs. Overn then proceeded to
Edmonton and bought a stock of goods that she brought to
Prince George and from there she took these goods with othe r
goods purchased at Prince George to Whitewater taking Weisne r
along with her as a river pilot . In the meantime Stran d
obtained judgment against Weisner and while Mrs . Overn an d
Weisner were on the way in they were overtaken by a proces s
server who served them both with a writ issued at the instance
of Strand praying for a declaration that the bill of sale from
Weisner to Mrs. Overn was fraudulent and void and that the
stock-in-trade in the plaintiff's hands was liable to seizure unde r
the judgment obtained against Weisner. Shortly after their
arrival at Whitewater Weisner went out to Prince George an d
instructed Messrs. Wilson & Wilson to defend the action both
for himself and Mrs . Overn . It was then agreed between coun-
sel that the action be tried before ROBERTSON, Co. J. at Princ e
George, and judgment was given in favour of Strand. Mrs.
Overn claimed she was unaware as to what happened as sh e
remained at Whitewater and gave no instructions to Messrs .
Wilson & Wilson to defend on her behalf. A writ of fi. fa. was
issued in the first action against Weisner for $2,705 and also i n
the second action against Weisner and Mrs . Overn for $497 fo r
debt and costs. Mrs. Overn claims she knew nothing of thi s
until the sheriff's officer appeared in Whitewater and execute d
the writ selling the entire stock of goods and merchandise at
Mrs . Overn's post with the buildings in which they were stored
to the Hudson's Bay Company which had a post nearby. On
Mrs . Overn appealing from the decision of RoBER'rsox, Co. J . ,
it was held that as the proceedings before him only amounted to
an arbitration there was no appeal. Mrs. Overn then brough t
this action to vacate and set aside the appearance entered b y
Messrs . Wilson & Wilson on her behalf without authority and
that the judgment and writ of execution be vacated and set aside
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and for $25,000 damages . The invoices in question on this COURT OF
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motion were those received by Mrs . Overn for the goods pur -
chased by her at Edmonton and at Prince George before pro-
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ceeding north to Whitewater on the last occasion with Weisner Oct . 13 .

as a pilot. Mrs. Overn recovered judgment for $10,000 for loss

	

OVER T
of stock-in-trade and $1,000 for general damages .

	

v .

The motion was argued at Vancouver on the 13th of Octo- STRAN D

ber, 1930, before MACDONALD, C .J.B.C., MARTIN, GALLIHER ,

MCPnini-hPS and MACDONALD, JJ.A .

Craig, KC., for the motion : We submit that judgment was
obtained by the plaintiff through wrong evidence and forgery .
The action was against Messrs . Wilson d' Wilson for damages
for defending the Strand action without authority but we say
we did have authority to defend. On the plaintiff being recalled
she said the invoices were in the same shape as they were whe n
she got them. In fact the plaintiff employed a Miss Baillie, a
public stenographer, to change the invoices as appears on thei r
face but at that stage it was too late to get this evidence befor e
the jury returned their verdict . That the evidence should be
allowed in see Sanders v. Sanders (1881), 19 Ch . D. 373 at pp . Argumen t

380-1 and Marino v. Sproat (1902), 9 B.C . 335 .

J. A. Maclnnes, contra : Due diligence has not been shewn .
They knew of these invoices long before the plaintiff was exam-
ined as to the changes made in them and had plenty of time t o
get the evidence they now want to put in . As to the rule on thi s
question see In re Enoch and Zaretzky, Bock & Co . 's Arbitra-

tion (1909), 79 L .J., K.B. 363 and Coulson v. Disborough

(1894), 2 Q.B. 316 .
Craig, in reply : It was only at the last minute that we kne w

of Miss Baillie's evidence.

MACDONALD, C .J.B.C. : I think the motion must be refused .
The rule with regard to the admission of evidence is thor-

oughly established, not only in this Court, but in every other
British Court, that in order to make it admissible it must be DZ1

C
CDO
.J .R .C .

.A.''

proved that the person tendering it has exercised due diligenc e
to obtain it before the trial, and that it must be of such import-
ance as to practically decide the issue when it is admitted .

I am satisfied in this case that due diligence was not shewn on
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the part of the applicant to discover that these invoices had been
changed . I am inclined to the view that is put forward by Mr .

1930 Maclnmes that counsel and solicitors did know before the close
Oct . 13 . of the trial that these documents had been changed, and tha t

they took no steps to obtain evidence which would shew that
they had been changed at the instance of the plaintiff. That

STRAND being so, and it also appearing that one of the solicitors for th e
parties knew and recalled	 when the plaintiff was recalled
that Miss Baillie had done stenography for her, that the appli -
cant has shewn no due diligence at all in this case .

The rule, which, as I say, is well established and cannot be
stretched to a breaking point, is founded upon this, that, if it i s
exercised it may mean a new trial . In a case where the trial
has been complete and thorough in every way, the parties would
be put to the great expense of a new trial and the postponemen t
of the decision of their rights. In this case it is peculiarly
important that the parties should not be sent back for a ne w
trial . The issues are extensive and the parties involved in i t
are numerous, counsel involved are numerous and the expense ,
of course, is very great, seeing that the last trial lasted five days ;

MACDONALD, therefore we ought to uphold the rule which I have stated and
C .J .B .C . not permit a new trial if the parties have not been diligent a t

the first trial, and in this case I am satisfied that they were no t
diligent. They ought to have known, if they (lid not know, that
the invoices had been changed. They were the parties relyin g
upon these facts, the plaintiff was not relying upon them at all .
They were not put in by the plaintiff, they were put in by th e
defence . They were relying upon them and they ought to hav e
known that they were changed, and they ought to have take n
steps, they ought to have accepted the clue which they had t o
follow up and ascertain by whom the change was made, that
they could go to the jury with the statement that this plaintiff
had committed forgery.

I have no doubt that the only thing that is open to us to do
in this case is to follow the rule and not to permit new evidence
to be put in.

MARTIN ,
J .A .

	

would not be consistent with the course of justice that thi s

31 2
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MARTIN, J .A . : I am of the same opinion. I think that
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motion should be acceded to : it would be upsetting many
decisions of this Court to do so, e .g ., The King v . The Minister
of Lands (1926), 37 B .C . 106, founded upon the decision of
the old Full Court in Marino v. Sproat so far back as 190 2
(9 B.C. 335), I then being a member of that Bench, where the
Full Court unanimously decided in that case that, in effect, du e
diligence must always be shewn, and that applications of thi s
kind should not be granted unless they were supported by affi-
davits shewing the evidence desired to be used, and setting forth
when and how the applicant became aware of its existence, an d
what efforts were made, if any, to have it adduced at the trial .

The remarkable part of this case is that though this very evi-
dence was, literally, in the hands of counsel almost four month s
before the trial, upon examination of the plaintiff for discover y
no steps were taken to go into the matter of the alterations i n
the documents in question, although they appeared upon th e
exhibits in so striking a manner that they could not have faile d
to arrest the attention of any person of any diligence, and accus-

tomed in the ordinary way to prepare exhibits for a trial . It is
a very remarkable thing that in each one of these exhibits the y
have alterations which are so striking that it is impossible ,
without really being careless, not to have enquired into the caus e
of them. Each one of them contains alterations, either i n
another hand, or in another ink, or in another typewriter, s o
distinct in their character that they must inevitably, to anyon e
who was accustomed to prepare evidence, have excited hi s
suspicion, if the question to which they relate was relevant ,
and counsel presents this motion to us upon the basis that no t
only are they relevant, but they are crucial . And then, again ,
we look at the trial proceedings and find that on the opening da y
of it these documents which, ex facie, have been the subject of
alteration, are put in, not by the plaintiff, who could not pu t
them in, but by the cross-examining counsel, the same counse l
who had them in his very hands three and a half months before .

Now, in such case, to invite us to say that it is due diligenc e
to shut your eyes to alterations in a vital point of your case, i s
something which, with all respect, I find myself unable, con-
sistent with the decisions of this Court, to accede to ; there-
fore, in my opinion, it is clear that the only course open to us
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in the discharge of our duty and in the exercise of our discretio n
is to refuse this application as being contrary to all the decision s
of this Court.

Oct . 13 .
GAL LIIIER, T .A . : I recognize that the rule which has been

OVERN

	

discussed in this case is a rule that should be adhered to . The
V .

STRAND circumstances under which the rule may apply in one case ma y
be so different to the circumstances in another ease that wha t
may be due diligence in one ease may not be due diligence in

another . That all depends on the circumstances of the ease .
Looking over these exhibits, a person is apt to discover

whether there are alterations in it, and, looking to find altera-
tions, it can be seen that there have been alterations made. A
cursory examination of them would not necessarily, unless one ' s
mind was directed to them to look very closely into them, dis-
close this . Nor do I think that the solicitor was so much at

GALLIIIER, fault in the matter . It was something that would not presen t
J.A .

itself to his mind unless he was closely scanning these document s
for a specific purpose . I must say that, notwithstanding what
has been said to the contrary, I have not the slightest hesitatio n
in saying that under the circumstances of this case this evidenc e
should be admitted. The shadow of forgery stands out ; and I
also might add there is the shadow of perjury, because either on e
or the other of these individuals has committed perjury ; and
I think we should take some cognizance of that fact and add i t
as one of the circumstances	 at all events, it is worthy of some
consideration in determining whether we should allow thi s
evidence to come in or not .

I would grant the application .

McPIIILLIPs, T.A . : I would refuse the motion . The rule
that this Court has to consider is the Court of Appeal rule .
Further evidence, save as to the matters subsequently occurring ,
may be admitted on special grounds only . Now, we have to fin d
the special grounds here ; and as referred to both by my learne d
brother the Chief Justice, and by my learned brother IIARTIv ,

we have a long course of decisions in this Court, with which o f
course we are familiar, and the necessity for certainty of pro-
cedure is very important when we have to consider the ends o f
justice.

MCP LUMPS ,
J .A .
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Now, it cannot be said upon the evidence before us that the COURT OF
APPEAL

parties were not aware of their legal rights. It is thought that

	

_---
something could be made out of the fact that there was an

	

193 0

apparent erasure in the invoices . That question is at the last Oct . 13 .

moment brought before the jury, no doubt, for the purpose of
OVERN

influencing the jury—I do not say improperly . It was known

	

v .

all along, and no steps taken apparently to account for it . From STRAN D

a forensic point of view, counsel no doubt thought that to bring
this matter out at the very last minute before the jury was goo d
tactics, and to leave it at that and take their chances before th e
jury. Well, they took their chance, and they failed. Now we
are asked to admit further evidence—evidence which did no t
go to the jury—in a case lasting five days, and without that
evidence going to the jury . If, upon the examination of the
plaintiff on this point, counsel were of the opinion that in th e
interests of justice there should have been a postponement, it
should have been moved for before the learned trial judge. As
a learned Master of the Rolls once said, in a proper case it is
only a question of costs . And that postponement might have
been applied for to introduce this evidence . They had their five
days in Court and took their chance .

	

MCPHILLIPS ,
J .A .

The principle upon which this Court acts was set forth by
Lord Chelmsford in Shedden v . Patrick (1869), L.R. 1 ILL.
Sc. 470, 545, and Lord Justice Scrutton in Nash v. Roch f ord

Rural Council (1917), 1 K.B. 384 at p . 393, refers to the
governing practice of the Court of Appeal, which is analogou s
to our practice and conformable to the rule we have . Lord
Chelmsford said in that case, as quoted by Lord Justic e
Scrutton :

"'It is the invariable rule in all the Courts, and one founded upon th e

clearest principles of reason and justice, that if evidence which either was

in the possession of parties at the time of a trial, or by proper diligenc e
might have been obtained, is either not produced, or has not been procured ,

and the case is decided adversely to the side to which the evidence was

available, [which is this case] no opportunity for producing that evidenc e

ought to be given by the granting of a new trial .' "

Good citizens, of course, should be diligent when it is sus-
pected that a crime has been committed, and the proper authori-
ties notified, but unfortunately, as the world knows, citizens d o
not seem to be actuated by that proper motive. I have not very
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COURT OF much patience myself with people who advance a propositio n
APPEA L

	

_—

	

that some crime has been committed and yet have not done that

	

1930

	

which good citizens ought to do, but endeavour to achieve som e
°et . 13 . advantage in a civil Court by suggestions of crime .

	

OvERN

	

I conclude with the language of Lord Atkinson in Toronto

	

v .

	

Electric Light Company, Limited v. Toronto Corporation
STRAND (1917), A.C. 84 at pp. 99-100 :

"With the hardships (if any) or the moralities of the case this Boar d

has no concern . It deals with the legal rights of the parties and those

alone, and, having regard solely to them, their lordships are on the whol e

ease of opinion that the judgment appealed from was right and should b e

MCPHILLIPS, affirmed and this appeal be dismissed . "
J.A . In this case, it cannot be said that the parties were not aware

at the time of trial of their legal rights . It must be assumed
that counsel guided himself by the instructions of the solicitor ,
and took his chance forensically, and the jury made its findings ,
and now we are asked upon this scant material—insufficien t
material, to my mind—to really, in effect, have a new trial . In
any case, the new evidence should be which that proposed i s
not	 of such a character as would reasonably decide the case . I
cannot express myself as being favourable to that view .

MACDONALD, J .A. : As it developed, this evidence must have
become material, when the plaintiff denied that she got the
letters. I think, however, there is no insuperable difficulty i n
applying the rule. A rule is a good servant, but a bad master .
Where the interests of justice require it, I would, if necessary ,

MACDONALD,
J .A. stretch the rule, without breaking it, although that is not alto-

gether necessary in this case . There is ground for fearing that
a fraud has been committed, and when that is apparent the
Court, in my judgment, ought to endeavour to prevent it by
admitting this additional evidence .

Motion refused, Galliher and Macdonald,

JJ.A . dissenting .
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JAMIESON AND JAMIESON v. B.C. AMUSEMENT S
COMPANY LIMITED .

Negligence—Injury to invitee—Res ipsa loquitur—Motion for non-sui t
reserved—Verdict—Finding of contributory negligence—Special dam -
ages allowed as claimed but no general damages—Motion for non-sui t
then granted—Appeal—New trial—B.C. Stats . 1925, Cap . 8 .

The defendant Company operated amusement devices in Hastings Park ,

Vancouver, B .C ., one of which was known as "The Old Mill," a cir-

cular tunnel through which water runs in sufficient force and volum e

to carry through small boats with seats for passengers . The plaintiff ,

an infant, purchased a ticket from an employee and took a seat in on e

of the boats . As he was proceeding through the tunnel his right han d

came in contact with the side or ledge of the tunnel and caught on a

nail or some other projection . His finger was so badly torn that it ha d

to be amputated . In an action for damages judgment was reserved on

the defendant's motion for non-suit and after the defence was in the

jury found contributory negligence, gave special damages for the

amount claimed but no general damages . The motion for non-suit was

then granted and the action dismissed .

Held, on appeal, reversing the decision of MORRIsoN, C .J.S .C ., that it was

the duty of the jury to pass upon general damages as well as specia l

damages, they having made no allowance for pain and suffering, los s
of finger and the attendant inconvenience for life ; further, havin g

found contributory negligence it was their duty after finding the whol e

of the damages to apportion them between the parties in the manne r

specified by the Contributory Negligence Act : there should therefor e

be a new trial .

APPEAL by plaintiffs from the decision of Moiu ISoN ,

C .J.S.C. of the 21st of January, 1930, in an action for damages
for negligence. The defendant Company duly incorporated in
British Columbia owned and operated certain amusemen t
devices at Hastings Park in the City of Vancouver among which
is one known as "The Old Mill" which consists of a tunnel
through which the water runs conveying small boats havin g
seats for passengers . On the 6th of July, 1929, the infant
plaintiff purchased a ticket from an employee of the defendan t
Company for admission to "The Old Mill" and took a seat in
one of the boats . As he was proceeding through the tunnel hi s
right hand came in contact with the side or ledge of the tunne l
and caught a nail, sliver or other projection and his finger was
so badly injured that it had to be amputated . At the end of the
plaintiff 's case judgment was reserved on a motion for non-suit
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and upon hearing the defence the jury brought in a verdic t
finding contributory negligence and assessing special damages
for the amount claimed for hospital charges and doctor's fees
but did not give any general damages . The learned Chie f
Justice then allowed the motion for non-suit and dismissed th e
action .

The appeal was argued at Vancouver on the 4th of Novem-
ber, 1930, before MACDONALD, C .J.B.C ., MARTIN, GALLIHER,

MCPIILLIes and MACDONALD, JJ.A.

Wismer, for appellants : The learned judge dismissed the
action following Serediuk v . Posner (1928), 1 W.W.R. 258 at
p. 261 ; Welfare v. Brighton Railway Co . (1869), L.R. 4 Q.B.
693 . On the question of taking the case from the jury se e
flalliwell v . Venables (1930), 99 L .J., K.B. 353 ; McGowan
v . Stott (1923), ib. 357 (n.) . The jury gave a compromise
verdict and allowed nothing for general damages . There should
be a new trial : see Molt v . Andrews (decision of our Court o f
Appeal, Jan . 24th, 1928, not reported) ; Phillips v . London

and South Western Railway Co . (1879), 48 L.J., Q.B. 693
at p. 694 .

Ilossie, for respondent : Something more must be shewn tha n
the mere fact that an accident occurred . There is no evidence
to shew that the premises were dangerous : see Maclenan v.

Segal . (1917), 2 K.B. 325 at pp . 329 and 333 ; Welfare v.

Brighton Railway Co . (1869), L .R. 4 Q.B. 693 at pp. 696 and
699 ; Fairman v. Perpetual Investment Bailding Society

(1923), A.C . 74 ; Kynoch v. Bank of Montreal (1923), 3
W.W.R. 161 . Res ipsa loquitur does not apply in this case :
see Wilson v. Glasgow and South-Western Railway Co . (1915) ,
S.C. 215 at p. 221 ; Sheehan v. Dreamland, Margate, Limite d
(1923), 40 T.L.R. 155 ; McLean v. Y.M.C.A . (1918), 3
W.W.R. 522 ; Rowley v. The London and North-Western Rail-
way Company (1873), 42 L.J., Ex. 153 ; Canadian Pacifi c
Rini ,/ . Co. v. Jackson (1915), 52 S.C .R. 281 at pp . 287 and 291 .

11 m r in reply : On wrongful withdrawal of ease from jury
see Lit/ley v. Brooks and Canadian Nationall Ry . Co . (1930) ,
S .C.R. 416 at p . 421 . Fairman v . Perpetual Investment Build-
ing Society (1923), A .C. 74 is in our favour .

MACDONALD, C .J.B.C . : I am of opinion there should be a
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new trial . In the first place, the jury only allowed by way of COURT O F
APPEALdamages special damages that this boy had suffered . They

made no allowance at all for pain and suffering, or for loss of

	

1930

the finger and the inconvenience that it will mean to him during Nov . 4.

the rest of his life. They should have taken that into considera-
JAMIESO:v

tion. It is admitted in the book that their verdict was one

	

v .

simply for the special dwhich he had suffered . They~'

	

damage

	

Y AnzU SusE -
have put the other aside altogether .

	

MENTS

	

Co.
LTD.

I think they were bound to decide it ; they were hound to
decide the whole case, the general damage as well as the specia l
damage. That is one reason why there should be a new trial .
Another reason is that instead of following the direction of th e
learned judge and of the Contributory Negligence Act, and find-
ing the damages, they find only the special damages. It was
argued by dlr . Hossie that the sum found for damages is only
the plaintiff's proportion of what he would get if they had take n
the whole of the damages and apportioned them. I do not thin k
that is what the Act requires . The jury must find the whole o f
the damages. Then they must find how it is to be apportione d
between the parties . That is the clear interpretation of the Act MACDONALD ,
as shewn both by the section itself, which says that the jury

	

c.d .a .C.

shall find the damages, but also by the fact that the judge i s
permitted to apportion the costs in the same way that the jur y
have apportioned the damages, and that when he comes to dea l
with the costs he ought to have that apportionment of the jury
as a basis upon which to make his finding . There ag ., in the jury
were wrong, and for that reason there should be a 'ley trial .

Then I am satisfied that the evidence of Hinsdale, secretar y
of the Workmen's Compensation Board, was not admissible .
lIe simply gives evidence that the Board has come to the con-
clusion that a certain percentage of damage occurred to this boy ,
and figures what that would amount to for his lifetime . It is
just as if he said, "My Board are of the opinion that one fifty -
eighth of $100 a month is the amount that he is entitled to fo r
the loss of his finger." That evidence cannot be admitted . A
witness cannot be ,ill e4 to give the opinion of another, an d
except in a case \\ here experts are called, he would not b e
entitled to give his own opinion . There again the learned judge
made a mistake in admitting that evidence . It is not as though
that were evidence given by means of an actuary's tables ,
because that is founded upon fact, fact and experience, the fact
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that persons have lived so long, and by taking a sufficient num-
ber of them you can arrive at the average life of a human being .
There is nothing of that sort here, because what the Compensa-
tion Board has done is simply to fix an arbitrary figure no t
based upon fact, but based upon their own opinions and a
certain amount of experience as well . It is not necessary t o
enlarge more upon this case. It is a clear case for a new trial .

MAriTIN, J.A. : I am so largely in accord with what the
learned Chief Justice has said on the first two grounds that h e
has mentioned so fully--viz. : that it is obvious the jury consid-
ered only the special damages and excluded the pain and suffer-
ing and disfigurement from their consideration, and also that it
is necessary that the damage should be ascertained under th e
Contributory Negligence Act before the degree of fault can b e
ascertained as it should be—that I shall add nothing to what he
has said. With regard to the third point, I prefer in the presen t
case to say nothing about it, but in principle I would disagree
with what my learned brother has said and I do not think it i s
open to us ; 1 think the submission of Mr . ILossie is correct, that
counsel for the plaintiff at page 74 of the appeal book withdre w
in effect any objection he might have had to the reception of the
evidence.

GALLIHER, J .A . : I agree with the learned Chief Justice in
allowing a new trial on the first two grounds . On the other

GALLIHER, ground, as at present advised, I . am inclined to think, though i t
J .A . is not necessary for me to decide that, it is rather a question o f

the weight of evidence, owing to the manner in which it has got
before the Court and jury .

McPiIILLirs, J .A . : I am in agreement with the opinions
expressed that there should be a new trial . I only add this, that

MCPIIILLIPS, the verdict here is an instance of the jury failing to discharg e
J .A . the duty that they were called upon to perform . Having found

contributory negligence the proportion of liability must be fixe d
by them.

\FACiioNALD, J .A . : I agree that there should be a new trial .
ar .~CDONALD, The provisions of the Contributory Negligence Act were no t

J.A .

	

followed .
Aea . trial ordeeed.

Solicitor for appellants : G. S . IVismer .
Solicitor for respondent : Ghent Davis .
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SCEATS AND MURRAY v. YOUNG AND THE
GLYCERINE-PUMICE SOAP COMPANY

LIMITED .

COURT O F
APPEAL

193 0

Oct. 14.
Contract — Misrepresentation — Rescission — Trade-mark — Registration—

Materiality—R .S .C. 1927, Cap. 201, Sec . 20 .

	

SCEATS
v .

The defendant Young, managing director and chief owner in the defendant

	

YOUNG

Company, incorporated for the manufacture and sale of Glycerine-
Pumice Soap, entered into an agreement for the sale of the assets an d
goodwill of the Company to the plaintiffs, including a secret formul a
for the manufacture of the soap and trade-mark which the defendant
Young represented as duly registered . The purchase price was $500
down and $4,500 in one month, also a royalty of 25 cents per gross on
all soap manufactured until $7,500 be paid . The plaintiffs paid th e
$500 and took over the business including the formulie and trade-mark .
Subsequently they found the trade-mark was not registered, and o n
bringing action for rescission of the contract recovered judgment.

Held, on appeal, affirming the decision of _MCDoNALD, J ., that the statemen t
that a trade-mark was registered when it was not is a material mis-

representation upon which rescission of a contract will be ordered .
Held, further, in respect to restitution of the secret formuhe that if a

person makes a contract and in pursuance thereof puts a secret docu-

ment in the hands of the other, and it afterwards turns out that th e
contract should be rescinded because of innocent misrepresentation, h e
has only himself to blame and cannot claim he is entitled to th e
formulae back in the same condition as he held it before entering int o
the contract.

APPEAL by defendant Young from the decision of
MCDo\ALD, J . of the 21st of February, 1930, in an action fo r
rescission of an agreement between the defendant the Glycerine -
Pumice Soap Company Limited of the first part, the defendant
Young of the second part and the plaintiffs of the third part o n
the ground of misrepresentation on the part of the defendant Statement

Young. The agreement which was entered into on the 13th of
July, 1929, was for the sale to the plaintiffs of the goodwill of
the business of the manufacture of glycerine-pumice soap an d
other products as carried on by the Company in the City o f
Victoria, together with the assets of said business including th e
formulae for the manufacture of said soap and other product s
and the trade-mark and the sole right to manufacture the sai d

21
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soap and other products . For these assets the plaintiffs agree d
to pay $500 in cash and $4,500 on or before the 15th of August ,
1929, and a royalty of 25 cents per gross on all soap manufac-
tured until $7,500 had been paid . The plaintiffs further agreed
to assume and pay certain obligations owing by the Compan y
including a $1,500 note held by the Bank of Commerce. The
plaintiffs made the cash payment, also the further payment o f
$4,500 and then went into possession, the shares of the Compan y
being transferred to them with possession of the formula . They
went on with the business but were not very successful and on
September 20th they complained to Young that business was no t
successful and asked that interest be waived . Young agreed to
this provided he was relieved of his obligation as security upon
the $1,500 note to the Bank of Commerce, but this was no t
carried out. On September 24th, 1929, Young's solicito r
advised the plaintiffs ' solicitor that the trade-mark for the
manufacture of the glycerine-pumice soap had not been regis-
tered, and on October 10th following the plaintiffs repudiate d
the contract and sued for fraud, and in the alternative for rescis-
sion upon the ground that Young had made certain misrepre-
sentations (1) That the Company had made a profit of $1,59 0
in the year 1928, (2) that the defendant Young stated the Com-
pany's average sales amounted to 40 or 50 gross per month o f
the soap, (3) that the Company had an established business
upon the "Prairies" and (4) that the Company's trade-mark was
registered. The learned trial judge acquitted the defendants o f
fraud also of misrepresentation as to the first three grounds
above stated, but found that the representation that the trade-
mark was registered was a material representation upon whic h
the plaintiffs relied, and they were entitled to rescission and th e
return of the moneys paid under the contract .

The appeal was argued at Vancouver on the 10th, 13th an d
14th of October, 1930, before MACDONALD, C .J.B.C., MARTIN ,

GALLIHER, MCPHILLIPS and MACDONALD, JJ.A.

Clearihue, for appellant : An unregistered trade-mark will o f
itself be protected by the Courts : see The Collins Co. v. Brown

(1857), 3 K. & J . 423 . Registration of a trade-mark does no t
make it a better trade-mark : see In re Christie Trade-Mark
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(1920), 20 Ex. C.R. 119 at p. 121. Registration of a trade-
mark does not create a right akin to a patent : see In re " Vul-

can" Trade-Mark (1914), 15 Ex. C.R. 265 and on appeal

(1915), 51 S.C.R. 411 ; Mouson & Co. v. Boehm (1884), 2 6
Ch. D. 398. It is not registration that makes one proprietor of
a trade-mark : see Partlo v. Todd (1888), 17 S .C.R. 196 ;
Anheuser Busch v . Edmonton B. & M. Co . (1911), 16 W.L.R.
547. As to misrepresentations made by mistake see Kerr on
Fraud and Mistake, . 6th Ed., 115 ; In re contract between

Fawcett and Holmes (1889), 42 Ch . D. 150. Rescission will

not be granted in this case : see Chamberlain v . Lee (1840) ,
10 Sim. 444 ; Halkett v . Dudley (Earl) (1907), 1 Ch . 590 a t
p. 601 ; In re Spencer and Hauser's Contract (1928), Ch .
598 ; Redican v . Nesbitt (1924), S.C.R. 135. The formula i s
a secret one and they cannot return this so they cannot hav e
rescission, further they cannot return the business as a goin g
concern as it was closed down. After knowing of the alleged
misrepresentations they elected to go on with the business .

N. W. Whittaker, for respondents : His saying there was a
registered trade-mark is a material misrepresentation : see
Anheuser Busch v . Edmonton B. & M . Co. (1911), 16 W.L.R .
547 ; Salada Tea Co. of Canada, Ltd . v. Anne Kearney (1925) ,
Ex. C.R. 119 ; In re Christie Trade-Mark (1920), 20 Ex. C.R.
119. The trial judge on the facts has found in our favour and
this Court will only interfere on strong grounds : see Gagnon
v. Nelson (1915), 21 B .C. 356. That there should be restitu-
tion see Hines v . McCallum (1925), 1 W.W.R. 838 at p . 846 ;
Adam v . Newbigging (1888), 57 L.J., Ch. 1066, Kerr on Fraud
and Mistake, 6th Ed., 469 ; Bawlf Grain Co. v. Ross (1917) ,
55 S .C.R. 232 at p . 236 .

Clearihue, replied.

MACDONALD, C.J.B.C. : After the very full argument of Mr .
Clearihue and the very neat and satisfactory argument of Mr .
Whittaker, I have come to the conclusion that the appeal must
be dismissed .

It is one of those cases where a business has been transferre d
from the seller to the buyer, and by reason of the misrepresenta-
tion it has been returned and is not in exactly the same condition
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COURT OF as when received . The facts remain such in this case that there is
APPEAL

no other course that I can see open for the Court but to dismis s
1930 the appeal, since there is no doubt that the representation was

Oct . 14. made. That is not disputed, and it was, in my opinion, a
SCEATS material representation. I should say that it was a crucial

v .

	

representation . The buyer, when he was considering the closin g
YOUNG

of the deal, and feeling that he must be satisfied that what h e
was getting would not be interrupted by infringement of trade -
mark, got this assurance that the trade-mark was registered .

Now, a registered trade-mark is a very different thing from
an unregistered one. It gives the owner the right to bring action
for innocent infringement, and if he has not got the trade-mark
registered he cannot bring that action, or, if he does bring it, h e
has greater difficulty in making out his case . The trade-mark
was really one of the essentials of the case. It was the trade-
mark under which the manufacture of this "Glycerine-Pumice
Soap" was intended to be carried on . Now, that is what they
proposed to do . That is what the previous company had ha d
done. Now, purchasers would naturally place great relianc e

MACDONALD, upon having something that was not likely to be attacked becaus e
of non-registration. They would save also the trouble of obtain-
ing evidence, which would be very difficult to obtain, of a long-
continued use of the trade-mark. So that I can well understand
that the purchasers were very much interested in having a regis-
tered trade-mark. I think that the representation was a ver y
material one.

Then as to the other points raised by Mr . Clearihue . First ,
that it was an executed agreement and therefore could not be
set aside. It was not an executed agreement, for this reason,
among others, that while the purchasers were given, in pursu-
ance of the agreement, the trade-mark, it was unregistered .
There was that which remained to be done by the compan y
which has never been done up to the time of the trial . There-
fore, it was not an executed agreement at all .

Then it was said that there was adoption of the contract after-
wards, about the end of September, when the two plaintiffs cam e
to Vancouver for the purpose of appointing an agent to represen t
them in making sales . Now, there is no definite evidence upon
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that question at all . It was said that they came here about th e
end of September, while the evidence is that they returned hom e

on the 28th of September . So that the question was whether they

came here after they had notice of the failure to register th e
trade-mark (which notice was given on the 24th of September )
or not . That matter has been left at large, and I am unable t o
say from the evidence whether or not they came here after notice,
or whether they came before notice . I am inclined from th e
evidence to believe that they came before they received th e
notice. Therefore, what they did over here was not done with
notice or knowledge of the defect in the registration .

Then it was said that restitution had not been made wit h

respect to the formula . That the defendant gave the formula
to the plaintiffs disclosing the secrecy which theretofore ha d
surrounded it, and if the defendant was to return it to the m
after the cancellation of the agreement, that the secrecy wa s
lost, and therefore they do not receive back what they had given .

As I understand the law, it is this : If a person makes a con-
tract and in pursuance of that contract puts a secret documen t
in the hands of the other, and it afterwards turns out that th e
contract is rescinded because of innocent misrepresentation, h e
has only himself to blame. He has delivered over the secret an d
he has delivered it under a misrepresentation and he is no t
entitled then on the question of the rescission of the contract t o
say, "You have not given me back my formulae in the sam e
condition as you received it."

I do not think there is anything else that I need say in regar d
to the case . On the whole I think the learned trial judge ha s
come to the right conclusion, that there was a material misrepre -
sentation, and that nothing has been done by the plaintiffs t o
deprive them of their right to take advantage of it . The appeal
is dismissed.

MARTIN, J .A. : In my opinion the learned trial judge belo w
reached the right conclusion, and therefore the appeal should b e
dismissed. As to any question of the suggested difficulty o f
restitution that point is met by the principle quoted in Salmon d
& Winfield on Contracts, at pp . 239-40, as follows :

"The essential effect of restitutio in integrum is not the restoration in all
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CouRr OF respects of the status quo ante, but the reciprocal restoration by each party
APPEAL to the other of all money or property which either of them has received

from the other in pursuance of the contract . At common law this was the

	

1930

	

entirety of the matter. Equity, however, will, as incidental or accessor y

	

Oct . 14.

	

to such restoration make pecuniary adjustments between the parties i n
respect of the profit or loss accruing to the parties from the possession o f

	

SCEATS

	

the property so restored . "

	

Youxa

	

That principle has been adequately followed out in the judg-
ment before us .

GALLIHEI,, J .A . : I understand my learned brothers are al l
in favour of dismissing the appeal, and while I am not dissent-
ing from the judgment, as at present advised I am in some doub t
as to the relative importance of the trade-mark as against th e
importance of the formule which was turned over to them, and

GALL xER, I think that the trade-mark without the formuliu would be of

	

J .A .

	

very little benefit to them or anybody manufacturing the soap .
However, those are the only points on which I have, as I say ,

some doubt as at present advised, , and I do not wish to hold u p
the judgment, as I can see no good purpose to be served i n
doing so .

McPnILLIps, J.A. : It is evident that the learned judge i n
the Court below had in this case a very full, complete and abl e
argument.

Now, the learned trial judge, having an opportunity we have
not had of seeing the witnesses, considering their demeanour,
and all the attendant circumstances that arose in the trial, wa s
in a much better position to form an opinion on the question o f
the materiality of this representation that there was a regis -
tered trade-mark and whether that was or was not the inducin g

MCPnILLIPS, cause of the contract . The learned judge has found that theS.A .

representation was made and that it was the inducing cause an d
that it was a material representation .

There was no period of time fixed within which it was to be
established that there was a registered trade-mark . The repre-
sentation was that it existed, and it would seem to me that th e
respondents, discovering its non-existence, had the right to elec t
for rescission or the adoption of the contract . If there had been
fraud, of course, damages might have been claimed for deceit .

In this particular ease the rescission was claimed before the
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registration of the trade-mark had been effected, and upon th e
cases as I read them, if they had waited until after the regis-
tration had been completed, before electing I think they woul d
have found themselves in an insuperable difficulty . We are
faced with the decision of the learned judge of the Court belo w
that it was a material representation, and that it was the induc-
ing cause of the entry into the contract. In the face of that, i t
would only be in a very extreme case that the Court of Appea l
would disagree with the learned trial judge .

In this case that was referred to in our own Court, Gagnon v .

Nelson (1915), 21 B.C. 356, in my judgment there, at p. 365 ,
I referred to the leading case upon the principle, and what Lor d
Justice Fry said. He, of course, was a master of the law in
respect to specific performance :

"The second question is whether the purchasers purchased on the faith

of that representation. The learned judge has found that they did . On

that question I feel the same difficulty as Lord Justice Bowen, and on th e

evidence as read before us I should have felt inclined to come to the con-

clusion that the contract was not induced by that representation [and I

may say that I was rather of that opinion throughout the argument o f

Mr . Clearihue] ; but as Mr . Justice Denman, who saw and heard Alderma n

Knight, was satisfied with his evidence, I cannot give my voice for revers-

ing his decision . "

And it is to be noted here that the learned trial judge said i n
his judgment, towards the conclusion :

"I feel that I ought not to leave the case without expressing my appre-

ciation of the great assistance which I have received from counsel engaged ,

both in the presentation of the evidence and in their careful and pains -

taking arguments . Although I am not citing any case in this judgment ,

I have carefully read the authorities cited by counsel, and so far as I a m

able to understand they are not in conflict with the conclusions which I

have reached . "

The learned judge evidently gave the most careful attention
to all the arguments and submissions in the Court below, and i t
would seem to me to be not a case where a contrary view ca n
rightly be taken .

MACDONALD, J .A . : I agree.

Solicitors for appellants : Clearihue & Straith .

Solicitors for respondents : Whittaker & Mclllree .
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Shortly after the birth of an infant in January, 1921, the mother (lied an d

the father who was an engineer in Vancouver having no suitable hom e

gave the infant over to Mrs . H. (the married sister of his late wif e

who lived with her husband in Ontario) to take charge of her and

bring her up as one of her own family, there being evidence of th e

HALL father stating that his daughter was to be hers for all time. The

infant lived with the aunt in Ontario where she was well cared for an d
received proper instruction until August, 1930, when on the father's

invitation the aunt and child visited him in Vancouver . Shortly afte r

their arrival the father took the child away and put her in a convent ,

refusing to give her back to the aunt. During the child's stay in

Ontario the father sent $500 for her maintenance the aunt still retain-

ing $300 of this in a trust account for the infant . The child was
unhappy in the convent and wanted to remain with her aunt . An
application by the aunt by way of originating summons for custody of
the child was granted .

Field, on appeal, reversing the decision of MCDONALD. J. (MACDONALD, J.A .

dissenting), that t7 e father had never surrendered his parental right .

There was no sue, . scion of unfitness in the father and although th e
welfare of the infeTit is the paramount consideration it is the settle d
practice that the claim of the father must prevail unless the Court i s
judicially satisfied that the welfare of the child required that th e
parental right should be superseded.

APPEAL by Donald Allen Johnson from the order of
MCDoNALD, J. of the tth of October, 1930, granting th e
application by way of originating summons of Maude Campbel l
Fall for an order that the custody of Eva Campbell Johnson, a n
infant, be committed to her during the child's minority. The
petitioner is the child's aunt . The child was born in the Cit y
of Vancouver on the 25th of January, 1921, and her mothe r
(lied the following 10th of February . The father of the infan t
is an engineer and resides in Vancouver . On the mother's death
the father gave the infant into the care of Mrs . Shirley Pearc e
another sister of the mother to whom the father stated that i t
was the mother's wish that the infant should he given into th e
custody of the applicant . As Mrs. Pearce was living in

328
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Alberta at this time and not in a position to look after the child
owing to her husband's absence in the Peace River District she
brought the child to the home of her sister, the petitioner, in
Ontario on March 29th, 1921. The father was advised of thi s
and wrote the petitioner telling her he had no choice as to which
of his wife's sisters had the custody of the child . The petitioner
claimed the child was left with her on the understanding with
the father that she was to have the child as her own permanently .
The petitioner's husband was a merchant in Leamington,
Ontario, well to do, and the child was well taken care of an d
properly educated . The father went to Ontario to see the chil d
in 1923, and again in 1929 . On his return to Vancouver from
the last trip the petitioner and the child came with him, bu t
after a short stay she returned to Ontario with the child . In
August, 1930, pursuant to invitation by the father, the petitione r
again brought the child to Vancouver, and shortly after he r
arrival the father took the child to the Sacred Heart Hospita l
in Vancouver where she remained . During the child's stay with
the petitioner the father sent about $500 for the child's main-
tenance, $300 of which still remains to the credit of the infant .
The child's desire was to remain with her aunt and wished to
be taken away from the convent . The aunt's application fo r
custody of the child was granted .

The appeal was argued at Vancouver on the 20th and 21s t
of October, 1930, before MACDONALD, C .J.B.C., GALLTIIER ,

MCPSIILLIrs and MACDONALD, JJ.A .

J. Edward Bird, for appellant : When the father is a good
man, kind and helpful to the child, she cannot be removed from
his custody : see In re Curtis (1859), 28 L.J., Ch. 458 ; Van-

siltart v. Vansittart (1858), 2 De G. & J. 249 ; In re Pynn
(1848), 2 De G . & Sm. 457. When the child is in the lawfu l
possession of the father that possession should not be disturbed :
see The Queen v. (yngall (1893), 2 Q.B. 232 ; In re Thain
(1926), Ch. 676 ; In re _Mackay (1923), 3 W.W.R. 369. The
Court will not make an order taking the child out of the juris-
diction : see Mounlstaart v . 1Vlountstuart (1801), 6 Ves. 363 ;
De Manneuille v. De Manneuille (1804), 10 Ves . 52. When
the question of the custody of a child arises the child is a ward
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COURT OF of the Court : see Daniell's Chancery Practice, 8th Ed., pp. 97 4
APPEAL
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J. W . deB. Farris, K.C., for respondent : No question of
Oct . 24 . jurisdiction is involved and was not raised in the Court below.
IN BE

	

The child has been with the aunt continually since its birth ,
EVA C . with the consent of the father . She has been well treated wit h

JOHNSON ,
NANT . goodINFA

	

ood surroundings and carefully educated. The child decidedly

JOHNSON
wants to stay with her. The welfare of the child is paramoun t

v.

	

and there is no question but that the aunt is in a better positio n
HALL

	

to provide for her welfare : see In re Ross (1928), 2 W.W.R.
Argument

161 ; In re Gehm, an Infant (1927), 39 B.C. 45 .
Bird, replied.

Cur. adv. vult.

24th October, 1930 .

MACDONALD, C.J.B.C. : This contest concerns the possession
of a child of about 10 years of age . The mother died a few day s
after her birth. The father entrusted the care of the child t o
the mother's sister Shirley, who, without the father's consent ,
took it to Ontario and left it with another sister a Mrs . Hall .
The Halls have had her ever since . The father has nothing bu t
praise for the care and nurture of the child by the Halls wh o
have no child of their own and who have become deeply attache d
to her and she to them. The father supplied some money to th e
Halls for their expenses and trouble but was told that they di d
not want money ; they wanted the child. The Halls live in
Ontario, the father in Vancouver. He visited the child once or
twice and on more than one occasion offered to pay the expenses
of Mrs . Hall and the child to visit him in Vancouver . Last year
he went to Ontario and the custody of the child was discussed ,
he insisting on his right to it . Finally he consented, he says ,
and this is not positively denied, that the Halls should have th e
child for another year . This year he paid the expenses of Mrs .
Hall and the little girl to Vancouver and insisted that the chil d
should be restored to him. He has a home here but has not
remarried. He, therefore, arranged with the Sacred Hear t
Academy to place her there for a time and, as the Academ y
required a few days to provide accommodation for her, he placed
her in the meantime with the Children's Aid Society. She is

MACDONALD,
C.J .B .C.
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now in the Sacred Heart Academy in the custody of the COURT OF

appellant.

	

APPEAL

The fitness and character of the Halls was not questioned .

	

193 0

The father does ample justice to them . Nor have the fitness and Oct . 24 .

ability of the father to take the custody of the child been ques-

	

IN RE
tioned . Each party throughout this dispute had no charge of EvA C.

any kind to make against the other as to their character or means o

	

,
y

	

ANN INFANT .

to properly care for the child. Neither does any question of
JOHNSO Nreligion intrude into the question . The whole trouble, as I see

	

v.

it, arises out of the alleged injustice of taking the child from the

	

HALL

Halls who have become very much attached to her and wh o
desire to have her.

There is no dispute, and indeed there could be none of th e
father ' s legal right to the custody of the child and who is in al l
respects desirous and capable and financially well able to care
for her . That is conceded but it is said, and rightly I think,
that the interests of the child are in the eyes of the Court the
paramount interest to be considered. In my opinion that axiom
does not exclude consideration of a parent's right, if the parent
is in all respects fit and capable, as to character and means, to MACDONALD ,

care for her . That fact cannot be ignored. When that is estab- C.J.B .C .

lished the question of the interests of the child must be an
important element in deciding her custody. Due regard to the
parents' legal rights in the child and in the child's legal right t o
be fostered and cared for by the parent cannot be justly ignored
because of sympathy for the foster parents . They must shew
facts which a Court may act upon to make it reasonably clear ,
having regard to the parent's duty, and the child's rights an d
duties, that the interest of the child requires that its custod y
should be placed otherwise than with the parent . In this case
the order appealed from would put an end to the father 's righ t
to his child and would rob him of the opportunity of receivin g
as well as expressing that affection which is one of the prime
advantages of parenthood . This interest of the child has, in
this case, been overlooked . The evidence chews that the affec-
tions of the child have been already alienated from her parent, a
result which may have been intentionally or unintentionally
accomplished by the Halls but which, in any event, is certain t o
prejudice the parent and that condition must become more pro-
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nounced as time goes on . There is nothing to be feared from
the fact that the child's education under her father's control is t o
be prejudiced at present at least, in the Sacred Heart Academy .
Many parents send their girls of like age to boarding school s
thinking it more advantageous to them than a public school
education. That is a matter peculiarly for the parent and there-
fore the Courts are very loath to interfere in matters of parental
control .

There is not a fact in evidence in this case which, in m y
opinion, would justify the order made by the learned judge . A
clearer case of the father's right to the custody of his child it i s
difficult to imagine and, therefore, I think the order should be
set aside and the custody of the child granted to the father .

The appeal is allowed .

GALLIHER, J .A . : I agree with the Chief Justice .

McPnlLLIrs, J.A. (oral) : The evidence supports th e
inalienable right of the father to the custody of the child . There
has been nothing shewn that would militate against the welfar e
of the child, everything shewn indicating that the child's inter-
ests will be advanced, educationally and otherwise, and abilit y
on the part of the parent to carry out the paternal duty. One
cannot help but feel a certain amount of sympathy for the aunt ,
Mrs . Hall, but we must temper it with the overriding sympath y
that must go forward to the father. People must always recog-
nize that when they take infant children into their custody and
bring them up, even for a number of years, and care for the m
and no doubt this child was well cared for 	 that the moment
may arise when the parents come in and exercise that right,
indeed it is a duty which is upon them, a duty of which the y
cannot unburden themselves . Parents cannot be excused fro m
doing that which parents should do, that is care for their child ,
educate their child, and advance the interests of the child . And
here the father (the mother having died) never at any tim e
indicated in the slightest way that he did not intend to carry out
that duty. But even if he had, still the duty was upon him .
Christianity teaches this, and that conscientious duty is eve r
upon the parents .
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In this particular case it would be very terrible indeed if th e
order should be sustained and the father be deprived of the cus-
tody of his child and the child be taken thousands of miles away

from here into a distant Province. It is unthinkable, absolutely
unthinkable, that it was ever intended that such a drastic orde r
could be made. This Court is required on appeal to revie w
orders made by the learned judges of the Court below. We can-
not shirk that duty, it is an obligation which is upon us, and we
must apply our minds to the ease and arrive at a fixed opinio n
in the matter.

I see no ground whatever upon which the order made belo w
giving the custody of the little girl of ten years of age to th e
aunt rather than the father, should be maintained . The order
made below is that the aunt should have the custody of the chil d
during the minority of the child, and the intention of the aunt i s
to take the child to her home in the Province of Ontario
thousands of miles from her father who has his residence in the
City of Vancouver where he holds a very responsible positio n
and with ample means to care for his child . When at the Bar I
came in contact with cases where children were neglected, an d
where their morals might be contaminated and where the pro-
visions of the Children 's Protection Act were invoked, when act-
ing as honorary counsel for the Children 's Aid Society of Vic-
toria for many years, but here there are no elements of tha t
kind. The child being with Mrs. Hall (the aunt) was in very
good surroundings and had loving care, but the father has th e
paramount right . We have not yet arrived at the stage in legis-
lation—and I know we never will—that the child shall be taken
from the parent, and that would be the case here if the orde r
of the Court below were sustained. I therefore think, with the
greatest respect to the learned judge, that the order made in th e
Court below should be reversed and that the father be given th e
custody of his child . I would therefore allow the appeal .

MACDONALD, J.A . : We should not, in my opinion, interfere
with the decision arrived at by the trial judge when, after a n
exhaustive hearing, and with evidence bearing on the vital point ,
viz ., the welfare of the child, he restored her to the custody of
the only mother she ever had . When a father, however excel -
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lent, places a child, on the death of its mother in childbirth ,
with one who by close relationship (here a sister of th e
deceased) fulfils the functions of a mother better than anyone
else and for good reasons permits that relationship to continu e
for nine years the welfare of the child may be vitally affecte d
by an attempt to break that relationship while the child is yet o f
tender years and requires motherly care . It is not a question of
sparing the feelings of the foster parents by leaving the chil d
with them ; that is beside the real point . Their feelings only
throw light on the love bestowed on the child and affection is a n
important element in its early life . What we have to consider
is, the value to the child of the close attention provided an d
affection bestowed by the foster mother and the loss to the chil d
by its withdrawal. The daily care, training, and supervision o f
an infant by one who stands in the shoes of her mother bestow-
ing possibly as much care and affection upon it as the mother
could had she lived, is a matter of paramount importance to a
child of tender years . This is particularly true where the chil d
is a girl . That is one of the reasons why the death of a mothe r
is so regrettable, viz ., the removal from the child of the care tha t
only a mother can give. That same care to an almost equal
degree may be given and was given in this case by the foste r
mother and this affection and supervision is a matter of greate r
moment to the child and its future welfare than any advantage s
the father has to offer at the present time . What the situation
may be in the future I do not profess to say .

Further, there was evidence to support the trial judge's find-
ing. While it is true we can exercise our own judgment it i s
permissible for the Court to receive evidence from independen t
sources . The trial judge, in his anxiety to decide aright, calle d
in Dr. Gillies. Medical opinion is of value on the question o f
the sort of care required by a young child . This child requires,
in his opinion, constant care and oversight and few father s
would claim that they could give the sort of attention the witnes s
regarded as important.

Nor is it without significance that the deceased mother appre-
ciated the situation in a way that men often do not and asked ,
in the event of her death, that the child should be placed wit h
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her sister . I think she displayed good judgment and the time COURT O F
APPEAL

has not arrived to interfere with her expressed wish .

	

___.

On the other hand, it is clear that the father, although of 1930

good repute, cannot furnish the special care to which I alluded . Oct . 24 .

He may have a home of his own with a housekeeper or with
IN RE

relatives assisting him or he may marry again, but all that is EvA C.

problematical and not of the svalue in considering g the JOHNSON ,slightest

	

AN INFANT .

welfare of the child at the present time and on the present Joxxso x
application . His housekeeper left him upon hearing of his

	

v.

action in taking the child and his means of meeting the situation

	

HAL L

were so limited, through no fault of his own, that he had t o
place the child for a few days in the Children's Aid Societ y
before placing her in a boarding school .

	

MACDONALD ,

With the two alternatives before him, as to the immediate

	

J .A.

future of the child, the trial judge, in my view, reached the righ t
conclusion. In any event with the parties concerned before him
and evidence to justify the conclusion reached we should no t
interfere. Can we with assurance say that he was clearl y
wrong ?

Appeal allowed, Macdonald, J .A . dissenting .

Solicitors for appellant : Bird & Bird .
Solicitors for respondent : Beck & Grirnmett.
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SALE v. EAST IKOOTENAY POWER CO .

Appeal—Time for—When time begins to run—Judgment in accordanc e
with verdict for plaintiff refused on motion after trial, and entered
in favour of defendant—Stare decisis .

The time for appealing against a judgment of the Supreme Court dismissin g

an action runs from the date of signing and entering, even though th e

judgment has been given on a motion by the plaintiff for judgmen t
after a jury trial .

Short v. Federation Brand Salmon Canning Co. (1899), 7 B .C . 35 criticized

but followed because it has governed the practice for so many years.

M OTION by the respondent (defendant) to quash an appea l
as out of time. The action had been brought for persona l
injuries caused by the plaintiff's fishing pole having come int o
contact with the defendant's power line. The trial ended on
the 29th of May, 1930, with a verdict for the plaintiff . On the
30th of May both parties moved for judgment and after argu-
ment the trial judge, W. A. MACDONALD, J., held that the
plaintiff was a trespasser and gave judgment for the defendan t
non obstante veredicto . The judgment as taken out stated in th e
body thereof "Dated and entered the 30th day of May, A .D .
1930" and there was a notation at the top signed by the regis-
trar : "Judgment entered in Cranbrook registry as at Ma y
30th, 1930 ." The date stamp however bore date in August and
an affidavit filed by the appellant stated that the actual date o f
entry was the 9th of September, 1930 . Notice of appeal wa s
given on the 9th of December, 1930 .

The motion to quash was heard at Victoria on the 20th of
January, 1931, by MACDONALD, C .J.B.C., MARTIN, GALLIHER,

MCPHILLIPS and MACDONALD, M.A .

Sinclair, for appellant.
_layers, K.C., for respondent : This appeal is out of time.

Under section 15 of the Court of Appeal Act, time runs fro m
the date when the judgment is signed, entered or otherwise per-
fected . A judgment simply dismissing an action is perfecte d
by delivery, because the plaintiff knows at once what he has t o
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appeal against : International Financial Society v. City of
Moscow Gas Company (1877), 7 Ch. D. 241 . Signing and
entry are only necessary where the plaintiff succeeds or both
parties succeed in part. In Short v. Federation Brand Salmo n
Canning Co . (1899), 7 B .C. 35, the Full Court refused to follow
the International case, but the Full Court was wrong . They

drew a distinction between the English rule and our sectio n
which is quite unfounded, as shewn by A. H. Selwyn Ltd. v .
Baker (1924), W.N. 195 in which the English Court of Appeal
followed its prior decision in spite of the English rule havin g
been changed so that it had become almost exactly the same a s
our section. But even if right the Short case is distinguishable,
because here judgment was entered on motion, and when it is,
then section 15 expressly makes time run from pronouncemen t
of judgment. Apart from authorities, the grammatical con-
struction of section 15 clearly shews that "motion" does no t
refer to motions in Chambers . Moreover this judgment states
on its face that it was entered on the 30th of May and affidavi t
evidence cannot be used to contradict the record .

Sinclair : The words "motion" and "application" in section
15 should be read in their ordinary sense as meaning interlocu-
tory motions and applications in Chambers . Here there was no
motion in the ordinary sense ; it was merely a continuation o f
the trial. The judge heard argument just as he would hear th e
legal arguments at the conclusion of the evidence at any trial .

It is clear that the registrar has made a blunder and that th e
words in the judgment "Dated and entered the 30th day o f
May, A.D. 1930" are misleading . The words "as at May 30th "
in the notation shew the date is fictitious, as does the date stamp .
Affidavits can be used to dispel a doubt .

Cur. adv. volt.

23rd January, 1931 .

MACDONALD, C .J.B.C . : A motion to quash the appeal was
moved on behalf of the respondent (defendant in the action) o n
the ground that the notice of appeal was not served in time MACDONALD,

under Appeal Court Rule 14 .

	

C J .R .C.

It is true that the English Court of Appeal held in Inter-
national Financial Society v . City of Moscow Gas Company
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(1877), 7 Ch. D. 241, under a rule identical, so far as this cas e
is concerned, with our said rule 14, that the time in which notice
of appeal must be served is to commence from the date of th e
pronouncement of the judgment where the motion for judgmen t
was dismissed. That Court held that the word "application"
used in the rule is general in its scope and is properly applicabl e
to an application to enter judgment at a trial and that when tha t
was done the time for appealing commenced to run from th e
pronouncement.

There is, however, a case in our own Full Court, Short v .

Federation Brand Salmon Canning Co . (1899), 7 B .C. 35, in
which this very rule was under construction. It was there held
that the time for appeal commenced to rim from the date of th e
signing, entry, or perfecting of the judgment or order and not
from the date of pronouncement . The above case of Inter-

national Financial Society v . City of Moscow Gas Company was
very carefully considered in that case and the Court, McCoLL ,
C.J., and WALKEM, J., IRVING, J. dissenting, held as abov e
stated .

The late Full Court was a Court of Appeal of which th e
present Court of Appeal is the successor and this Court will no t
set aside a judgment of the Full Court unless under special
circumstances, one of which is that the contrary decision of the
concurrent or higher Court was not cited to the Full Court .
This is not the case here. Another reason why it is important
to follow the decision of our own Court is that it is a question
of practice and the decision of our Court has been in force an d
followed for over 30 years . It would, therefore, be in a high
degree disturbing to reverse that decision now and to adopt i n
its place a decision of a Court whose judgment is not bindin g
upon us . On the other question involved in the appeal, namely ,
that the judgment appealed against was entered just after it s
pronouncement and that it simply dismissed the motion fo r
judgment on the verdict of the jury and that there was therefore
nothing of controversy about its terms and nothing to be settle d
or otherwise perfected, it is to be noted that the judgmen t
is peculiar in this that in the body of it it is recited that
it was signed and entered on the 30th of May. If that
were so the notice of appeal would be out of time, but it i s
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apparent on the face of it that the inclusion in the body of th e
judgment of the date of entry was a departure from the usua l
practice. The usual practice is well known. If the terms of
the judgment are clear it may be entered at once upon the
initialling of it by the judge. Here although it recited that the
judgment was entered on the 30th of May the parties appear t o
have pursued in fact the usual practice . It was sent to the

opposite party for approval, afterwards returned to the registra r

and submitted and approved by the learned trial judge an d
entered by the registrar on the 9th of September and I think on
the face of the judgment and in view of the evidence as to wha t
was done with it it must be taken that that is the true date o f
entry and that the notice of appeal was in time .

In this view of the case, the motion to quash should be dis-
missed, costs in the appeal.

MARTIN, J.A. (oral) : That is the view I take of the matter,

in the circumstances, which are somewhat unusual, in this, that
it really comes to this, that we are invited to set aside the deci-
sion of the old Full Court in Short v. Federation Brand Salmon

Canning Co. (1899), 7 B.C. 35. That, however, was a decision
on practice, and has stood for over 31 years, and of course that

gives rise to considerations which are not present in other cases .

I therefore think that the course we ought to adopt is that whic h
we have adopted in similar cases—e.g., in one of the earlier

decisions given by this Court in Laursen v . McKinnon (1913) ,

18 B.C. 10. In so doing I do not wish it to be understood tha t
I think that had it been a recent decision that it would not have
been open to us to have reviewed that decision of the old Ful l
Court in the Short v . Federation case because it is apparent tha t
an error was made, in that the statutory rules in Order LII . ,

respecting Court as well as Chamber motions, were overlooked ,

and the decision of the Court proceeded upon the mistake n
assumption that by that section of the statute which is now
under consideration, it dealt only with Chamber applications,
whereas if the Court's attention had been drawn to the sai d
statutory rules they would, I have no doubt, have come t o

another conclusion. And, therefore, had it not been for th e

great lapse of time, and the fact that the profession have acted
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upon that decision for so long, I have no doubt it would have
been open to us to consider as to whether or no it would b e
desirable to refuse to follow that decision . Therefore I think,
even if Mr . Mayers 's submission of the law is right, as I think
it was originally, that his point cannot now be given effect t o
because of the long-established practice, as laid down by tha t
case, and our course on the said Laursen case is fortified by tha t
taken by the Privy Council in a celebrated case that my brothe r
MCPnILLIPS drew our attention to yesterday.

As to the other point respecting the entry of the judgment, that ,
I think, in the present circumstances, must be decided in favou r
of the appellant, because, according to the judgment itself, it
would appear beyond all reasonable doubt that it was not entere d
upon that date which is recited in the main body of the judg-
ment itself . And that, also, is a strange thing, in that it is no t
the practice to recite in the judgment the fact that it is entere d
upon a certain date . The judgment in question begins, "Dated
and entered . " That should not have been there. The date an d
place of the judgment are of course essential to be placed in it,
but it is no part of the judgment to recite prophetically, so t o
speak, that it would be entered, because at the time that recita-
tion was made in the judgment it was a physical impossibility
that it could then have been entered . Therefore, as a matter of
practice, and otherwise, it was improper to put that in such a
novel and obviously incorrect statement.

I wish it to be understood that I do not at all approach the
judgment in question in a spirit of what might be called externa l
criticism based upon any affidavits which have been directed t o
chewing that it was wrongly entered contrary to its tenor ,
because that cannot be done . If the judgment contained a fals e
recital, false in any respect, the proper tribunal to correct it i s
the judge who pronounced it, and it cannot be attacked col -
laterally by an affidavit asking this Court to set it aside afte r
it has been properly signed and sealed with the seal of th e
Court ; that would be a most improper thing to do .

GALLIIIER, J .A . : I am in agreement with the result .

McPHILLIPS, J .A. : (oral) : I am also of the view that the
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motion to quash the appeal as being out of time, should be
refused. I think it was quite outside the proper exercise of his
office for the registrar to put that notation upon the office copy ,
entered as of a certain date . It was improper ; the office cop y
is to be an exact copy of the order itself, and apparently th e
order itself had no such notation upon it . And in utilizing such
material, a wrong course was pursued .

With regard to the application itself, that the appeal is out o f
time, there is one thing to note, that at the time the decision wa s
given in the English Court of Appeal it was just at a time o f
transition between the old practice and the ,Tudicature Act, an d
that naturally had some bearing on the decision arrived at ;
because the practice in the Court of Chancery was no doubt a s
there decided.

We have a controlling decision upon the practice with us, a
decision that has stood for 31 years, a decision of the Full Cour t
that the profession are thoroughly familiar with, and have acte d
upon ; I know myself I acted upon that view when in practic e
for many years. It would certainly be an extreme step now t o
reverse the long existent practice . And I might say, speaking
by way of analogy, that 50 or more years ago, it was determine d
that there was no appeal in divorce actions, and that has bee n
maintained right along ; it would not be right to overturn prac-
tice of such long standing. Mr. Justice CLEMENT some 25 year s
ago held that there was no divorce jurisdiction in this Province ;
a little later my brother MARTIN, then sitting as a judge of th e
Supreme Court of British Columbia had occasion to conside r
the same point in Sheppard v. Sheppard (1908), 13 B .C . 486
and decided to the contrary, that is, that there was jurisdiction .
Lord Collins in Watts and Attorney-General for British Colum-
bia v . Watts (1908), A.C. 573 at p. 579, said :

"Since the decision of the present case by CLEMENT, J., MARTIN, J ., in the
case of Sheppard v . Sheppard [13 B .C. 486] decided April 1, 1908, has
refused to follow it, and has given his reasons at length in a very able an d
elaborate judgment, tracing the evolution of divorce jurisdiction in the
Colony back to its first beginnings and removing some apparent mis-
apprehensions."

It is a good principle, one which has a great place in ou r
jurisprudence, and eminent judges and lawyers have made th e
statement, that it is better to allow a decision which might be
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COURT OF admitted to be contrary to law at the time when given, to stand ,
APPEAL

since it has been woven into the law of the land, in some cases
1931

	

for centuries, and it would be a great reversal of things, almost
Jan . 23 . revolutionary, to set aside that law so well understood . I think

SALE

	

that reasoning is applicable to this matter.
v.

EAST

	

MACDONALD, J .A . : The English cases referred to by Mr .
KOOTENA Y

POWER Co . Mayers fully bear out his submission, but they are in conflic t
with the decision of the Full Court in Short v. Federation Brand

MACDONALD, Salmon Canning Co. (1899), 7 B .C. 35 and as it has remained
J .A . unchallenged for over 30 years and deals purely with a matter o f

procedure this Court ought to follow it. I may add that I think
the rule there laid down is a more workable one .

Motion refused.

COURT OF
APPEAL

MOCALLUM v . THE TORONTO GENERAL
TRUSTS CORPORATION .

193 0

Oct . 25 .

	

Power of executor to carry on business—Breach of trust—Concurrenc e

MCCALLU&i

	

of cestui que trust—Marginal rule 481,—R .S.B .C . 1924, Cap . 262 ,

v.

	

Sec. 10 .
THE

TORONTO The defendant corporation was appointed sole executor of R.'s estate unde r
GENERAL

	

his will . Ide directed the executor to pay all his debts as soon after
TRUSTS COR-

PORATION

	

his death as was convenient, his wife, the plaintiff, being the sole bene -
ficiary under the will . R. died in 1925 and on application for probate

the affidavit of valuation shewed assets of $168,394 and debts o f

$37,092 . R. in his lifetime was in the piano business, its net value a t

the time of his death being estimated at $109,870. For some time

prior to R.'s death the business was prosperous and after his death ,

at the request of the plaintiff, the executor allowed the business t o

continue under the management of a former employee of R . who had

knowledge of its affairs and in April, 1926, at the request of the

plaintiff, it allowed the business to be assigned to a company incor-

porated to carry on the business . This was done without any action

being taken or provision made by the executor to pay the debts . After

this the business did not prosper, and eventually became bankrupt.

In an action for damages the plaintiff claimed that continuing the

Will—Administration--Executors—Assets of testator—Payment of debts
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business was improper and combined with the assignment in 1926 con- COURT OF

stituted a breach of trust. It was held that failure to pay the debts

	

APPEAL

constituted a breach of trust, and the plaintiff had not sufficient

	

193 0
knowledge of the facts to appreciate the significance of the transfer

of the property to a company, and she was entitled to judgment .

	

Oct . 25 .

Held, on appeal, reversing the decision of MACDONALD, J ., that the evidence
MCCALLUM

disclosed the plaintiff was thoroughly informed of the essential facts
v.

from the very beginning . She wanted to carry on the business of

	

THE

which she had acquired some knowledge from her husband, and she TORONTO

had been advised by her solicitor both as to carrying on the business T
R
GENERA L

and incorporating a company to avoid the risk of personal liability .

	

L*sTS Co$ -
PORATION

Further, the plaintiff knew of and acquiesced in the transfer of th e

indebtedness to the Bank of Toronto with the bank's consent (the only

remaining debt) to the company at the time of its incorporation . There

was therefore no breach of trust on the part of defendant .

APPEAL by defendant from the decision of MACDONALD, J .

of the 5th of May, 1930 (reported, ante, p. 31) in an action for
damages for maladministration by the defendant of the estat e
of Thomas Ross, deceased, husband of the plaintiff . Thomas
Ross who had been in the piano business in Vancouver for som e
years, under his will on the 9th of May, 1919, appointed the
defendant sole executor, and directed that the executor pay al l
his debts as soon after his death "as may be convenient." The
will then provided that all the estate, real and personal, b e
devised to his wife Isabella Ross . The testator died in 192 5
and his wife afterwards remarried, she now being Isabell a
McCallum, the plaintiff herein. The affidavit of valuation

Statement
shewed assets of $168,344 .24 and debts of $37,092, the net sur-
plus being $131,252 .24. The net value of the piano busines s
was estimated at $109,870 .48. The business which had been
conducted for some years by the testator was a fairly profitabl e
one and on the death of the testator the question of what dis-
position should be made of the business was discussed . The
plaintiff was advised by C . L. Fillmore, a solicitor who acted
for the testator in his lifetime, to seek the guidance and advic e
of the defendant. The plaintiff was most anxious to carry on
the business, not only because she thought it was in a prosperou s
condition, but because she had in mind that her son might
eventually come into control of it . The local representative of
the defendant, one Hewetson, also agreed with the plaintiff a s
to the advisability of carrying on the business . All parties



344

	

BRITISH COLUMBIA REPORTS .

	

[VoL.

COURT OF agreed that the business should be continued under the manage -
APPEAL

ment of one Thompson who had previously been in the emplo y
1930

	

of the testator and had a knowledge of the business . The busi -
Oct . 25 . ness was continued under this arrangement until May, 1926 ,

McCALLUz
when at the request of the plaintiff a company was formed for

v .

	

taking over the assets and liabilities, all the shares of the com -
ToNTO pally beingg in the name of the plaintiff, except those required

GENERAL for qualifying its directors . The plaintiff thought she was rich
TRUSTS COR-

PORATION and lived extravagantly, taking an extended trip to Europe an d
buying a Cadillac car. A receiving order was made under the
Bankruptcy Act for winding up the company in August, 1928 ,
and after paying winding-up expenses a dividend of 85 cents o n

Statement
the dollar was paid to the creditors .

The appeal was argued at Vancouver on the 21st, 24th an d
25th of November, 1930, before MACDONALD, C .J.B.C., MARTIN ,

GALLIHEn, MCPHILLIPS and MACDONALD, JJ.A .

A. H. MacNeill, P.C. (Christopher Morrison, with him) ,
for appellant : There was a debt of $34,000 to the Bank of
Toronto in connection with the business which was done o n
credit and long-term payments . The plaintiff insisted that they
should go on with the business, and to this the local manager o f
the executor and the bank agreed. The real esate was handed
over to the plaintiff . A cestui que trust cannot take two stand-
ings ; she elected to carry on the business : Fyler v . Fyler

(1841), 3 Beay . 550, Dowse v . Gorton (1891), A .C . 190 ;

Argument Chillingworth v . Chambers (1896), 1 Ch . 685 ; Halsbury' s
Laws of England, Vol . 28, p. 198, sec . 399 ; Fletcher v. Colli s

(1905), 2 Ch . 24 ; Lewin on Trusts, 13th Ed ., 974 and 980 ;
Adams v. Clifton (1826), 1 Russ . 297 ; Randall v . Erringto n

(1805), 10 Ves. 423 ; Buckeridge v . Glasse (1841), Cr. & Ph .
126 . We submit that independent of the consent the executor
can hand over the assets to the legatee : see Lloyd v. Attwood

(1859), 3 De G. & J. 614 ; Bennett v . Colley (1833), 2 Myl .
& K. 225 ; Halsbury's Laws of England, Vol. 14, p. 302 ; In re

Nickels, Nickels v. Nickels (1898), 1 Ch . 630. This is not a
case for reference under marginal rule 481 .

Sullivan, for respondent : A business cannot be carried on
without authority under the will. They can only comply with
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the legatee's wishes where she has full knowledge of the circum- COURT OF
APPEAL

stances and consequences of allowing the business to be carrie d
on. The executor 's first duty in compliance with the directions 193 0

in the will was to see that the debts were paid : see Henderson Oct . 25 .

v . Henderson's Trustees (1900), 2 F. 1295 at p. 1309 ; Clough
McCALLU M

v. Bond (1837), 3 Myl. & Cr. 491 at p . 496. As to the exec-

	

v.

utor's duties as a trustee see Ins en on Executors Can. Ed.

	

Tg E
~p

	

>

	

> ToxoNZo

p . 53 ; Lou) v . Conley (1890), 18 S .C.R. 685 at p. 691 ;
TR

GENE
USZSC;

RA L
oR -

Graham v . Keble (1820), 2 Bligh 126 ; Re Crawshay; Dennis PORATIO N

v . Crawshay (1888), 60 L.T. 357 at p. 359 . An executor's first
duty is to pay the debts, then comes his duty to the legatee : see
Bennett v . Colley (1833), 2 Myl. & K . 225 ; Eaves v. Hickson

(1861), 30 Beay. 136 at p . 142 ; ?arrant v . Blanchford (1863) ,
1 De G. J. & S . 107 at p. 118 ; Life Association of Scotland v .

Siddal (1861), 3 De G. F. & J . 58 at p. 74 ; Strange v . Fooks Argument

(1863), 4 Giff. 408 at pp. 413-4. The executors must hav e
knowledge of the law : see M'Carthy v . Decaix (1831), 2 Russ .
& Myl. 614 ; Marker v . Marker (1851), 9 Hare 1 at p . 16 ;
Burrows v. Walls (1855), 5 De G. M. & G . 233 at p. 254 ;

Cockerell v . Cholm,eley (1830), 1 Russ . & Myl . 418 at p . 425 ;

Lloyd v. Attwood (1858), 3 De G. & J. 613 at pp . 649-50 ;

Davies v . Hodgson (1858), 25 Beay. 177 ; Walker v . Symonds

(1818), 3 Swanst . 1 ; Ryder v. Bickerton, ib . 80 ; McLeod v .

Annesley (1853), 22 L.J., Ch. 633 at p. 636 ; Sanders v .

Sanders ' Trustees (1879), 7 R. 157. The onus of proof that
the legatee had sufficient knowledge of the facts was on th e
defendant.

MacNeill, replied .

MACDONALD, C .J.B.C . : I think the appeal must be allowed .
The only serious question raised by Mr. Sullivan was this, tha t
while the plaintiff went into this business, and asked to hav e
the company incorporated to take it over for her own protection ,
she was not properly informed as to the transaction, and did MACnoNALn,

not know all the facts . The learned judge below has found that C.J .B .C .

issue in her favour .
On looking at all the evidence in the case, I am convince d

she was thoroughly informed as to the essential facts of the case,
from the very beginning . She wanted to carry on the business.
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COURT OF She knew what that meant. She was not altogether devoid o f
APPEAL business experience, since her husband had talked over matter s

1930

	

with her during his lifetime. He had told her about the over -
oct. 25 . draft at the bank and how it should be reduced so that she was

MCCALLUM
aware that it was her husband's custom to have overdrafts a t

v .

	

the bank and to reduce them gradually out of the profits of th e
2'

	

business . Now, at that time she was anxious that the busines s
TOROON NTO
GENERAL should be preserved for her son, and she wanted to carry it o n

TRUSTS COR-
PORATION herself until he came of age. Her solicitor, Mr. Fillmore ,

advised her that it would be better to incorporate a company ,
so that she would not be at any personal risk in case anythin g
should happen to the business . The company was therefor e
incorporated.

The only other question of importance was that instead of
the executors paying all the debts before handing the property
over to her, they had left the debt to the Bank of Toronto
unpaid. She knew all about the Bank of Toronto's claim. She
knew that the amount of the debt was some $39,000, and sh e
must have known that when the company was incorporated tha t

MACDONALD, the bank had consented to transfer their debt to the company .
C .J .B.C .

That fact must have been of necessity known to her when th e
terms of the incorporation were being discussed .

Now, with all these matters before her, all the essential facts
before her, and being a person sui juris, and an intelligent per-
son at that, she knew the facts . She now says that the executo r
should not have done it, that it was their duty to wind up th e
estate and pay all the debts, and hand over the balance to her ,
and she claims damages against them for failure to perfor m
their duty. That would have been quite right if there had no t
been her consent, but where a cestui que trust consents to what
has been done, knowing all the essential facts and circumstances
to the transaction, she cannot afterwards say that the cours e
which she herself insisted upon should not have been pursued .
She now in effect says "I am going to hold you responsible for
damages for what I requested and consented to your doing . "

The authorities bear me out when I say that the Court wil l
not permit a cestui que trust to take that position .

There is really nothing more to be said about the case except
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this, that having consented, her claim for damages cannot b e
allowed .

The appeal should be allowed .
Oct. 25 .

MARTIN, J .A . : I am also of the opinion that this appea l
should be allowed . It would be impossible to attempt to cite in McCAvLuaz

the course of a judgment the many facts which lead me to this
ToTHEzo

conclusion, but it must be borne in mind what the nature of the GENERAL

action is, and as the statement of claim discloses, there is noth- TRUSTS COR -
PORATIO N

ing in it at all which lays the foundation for anything in th e
way of overreaching, or fraud, or mistake, or anything of tha t
description, or anything at all on which equitable principle s
the Court could be invoked in favour of this plaintiff . The
honesty of the defendant company has been admitted before us
during the argument, and in several places it is shewn on th e
record .

There are two facts which should be borne in mind i n
approaching the matter, and they are these : First, that by thi s
will the plaintiff is the sole legatee, and as it recites, it is t o
this effect : "I give, devise and bequeath all my estate, real and MARTIN,

personal, of every nature and kind, and wheresoever situate,

	

J.A.

unto my wife, Isabella Ross . "
The second point is this, that the appellant Company i s

appointed sole executor with no power of conversion of th e
estate, and with the sole direction to pay "all my just debts ,
funeral and testamentary expenses as soon after my death a s
may be convenient. "

I shall only briefly cite some of the leading circumstances ,
and above all there is this one, that this woman was fortunat e
in the hour of her affliction in having an experienced adviser a t
her right hand, in the person of her husband's clerk, accountant
and practical manager, as he says himself he was . That was
Thompson, who had been with him for five years, and, as h e
swore, and there is no suggestion to the contrary, he was just a s
well acquainted with all the affairs of the business as th e
deceased himself was . She thought so highly of him that she
invited him immediately after her husband's death to continu e
to manage the business, and when the time came later on, under
the agreement of the 1st of May, 1926, to incorporate the
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pany, he was appointed manager by the two directors, as the
1930

	

evidence shews .
Oct. 25 .

	

Such being the case, it is impossible for the position to b e

MCCALLUM taken that she did not have full knowledge of everything that
v. occurred in this matter which was of the slightest importance ,

TORONTO because she had the best means of knowledge at her right han d
GENERAL in the person of her most experienced and trusted manager and if

TRUSTS COR-
PORATION she neglected to ask him what anything was, then that is her ow n

fault, and it cannot be attributed to the trust company, and i f
she did ask him to supply her with information which it was hi s
duty to supply her with and he suppressed it and kept he r
ignorant, then her action lies not against the trust company, bu t
against her servant. Such being the case, it appears that by
means of a new company formed, after an interregnum unde r
Thompson, the business was carried on at her special request,
and by an agreement made on the 1st of May, 1926, a little ove r
a year after her husband's death—he died on the 9th of April ,
1925—she was given the entire property to such an extent that

JRT N ' out of 800 shares of said company only one was kept out fo r
the manager of the defendant corporation to enable him t o
qualify as a director, so as to permit the company to be formed .
She was, in effect, the entire owner of that company. In this
relation, there is an interesting letter of Mr . Fillntore 's, her
husband's trusted solicitor and friend of the family, written a
few days after her husband's death, and which is of momen t
because at this time it must be remembered Mr. Fillmore was
not the solicitor ad hoc as he later was for the trust company ,
and this is the advice that he gave her—very wise advice 	 t o
be found on page 333	 written within less than two weeks after
her husband's death, when she consulted him as to what she
ought to do, and he says on the 25th of April, 1925, a yea r
before the incorporation, to her this :

"Re our conversation as to your future, I strongly advise the view, befor e

deciding whether you will carry on the musicstore business or not, consult
Mr . Ilewetson, Mr . Thompson and the manager of the Bank of Toronto ,
where your husband kept his account. If you decide to carry on, I think
the business should be incorporated, so as to enable you to withdraw mone y
from time to time from the business, and to invest same in Victory, muni-
cipal, or other safe bonds . In such a case, the moneys so invested woul d
not be subject to whatever danger the business incurred"
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Excellent advice, and which was concurred in by Mr . Lam-
prey that this suggestion which came from an old . family friend
was the best thing to do. It was carried out, and it must be
remembered that Thompson carried on the business and mad e
a reasonable profit, and then owing to certain matters in con-
nection with the business, which it is not necessary to go into ,
it experienced serious difficulty, and there was also the fact o f
the extravagance of the plaintiff herself, in taking an expensiv e
trip to Europe, borrowing $5,000 from the bank for tha t
purpose, and buying expensive motor-cars, and putting her so n
at an expensive school in England . Extravagant ideas, Mr .
Fillmore pointed out, were dangerous, and he was apprehensive ,
but she persisted in her ideas, wrong-headed and stubborn, as th e
learned judge below finds, with the one end as might b e
expected, that difficulties were encountered, which in August,
1928, led to the bankruptcy of the business, which only paid 8 5
cents on the dollar. It is a wonder that it paid so much under
the circumstances .

Having regard to all the facts and circumstances of this case ,
which are entirely unique, we are nevertheless invited to give
judgment against this Company because it acceded to the urgent
request of the plaintiff when she was fully apprised of what she
was doing. The only possible ground upon which we could hol d
the Company liable in this case would be to hold that it is pos-
sible for a woman to be fully advised of a matter, or be in such
a position that if she is not advised it is her own fault, and tha t
having dealt with business people upon those terms, and the y
having trusted her in this way, nevertheless she can turn round
and repudiate everything that was done. I have yet to learn
that this Court should give its approval to such a course of
conduct .

I am of the opinion that there is no merit in this peculiar cas e
whatever .

GALLIHER, J .A . : I agree in allowing the appeal .

	

GALLIHER ,
J.A.

McPHILLZ ps, J .A . : I am also of opinion that the appea l

The only doubt that has crossed my mind has been just one,
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should be allowed .

	

MCPHILLIPS,
J.A.
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that whilst there was apparently a complete knowledge of al l
the facts and circumstances—whether this lady (the respondent )
was really made aware of her legal rights . That was, strictly
speaking, this—that the estate should be disposed of, at any
rate, to the extent that the debts should be paid and then tha t
which remained should go to her . The case is unique in thi s
particular, that the will does not lay down any particular lin e
of duty for the executor, and therefore there was only one thin g
for the executor to do, and that was to pay the debts, but at a
certain stage of things the executor is asked by the respondent ,
the sole beneficiary, to continue the business . That is permis-
sible in law if it is in the nature of winding up the business,
which I understand was the case, and Mr. Sullivan, the learned
counsel at this Bar for the respondent does not dispute that
(see Ontario Bank v. McAllister (1910), 43 S .C.R. 338) .
He is not complaining about that ten months . When that
ten months expired, then the scheme that was proposed to th e
executor by the respondent was the incorporation of a company
whereby the sole beneficiary, this lady, would be the proprieto r
of that company in effect, that is, she would have all the share s
except one, which of course gave her control, and really gave
her, in effect, the property. This course was the following out
of the advice given to the respondent by Mr . Fillmore, who had
been a close friend and legal adviser of the testator, the late
husband of the respondent. This was agreed, and assented to
by the executor, and carried out by the necessary documents,
that is, that estate should pass to the respondent, the sole bene-
ficiary under the will, freed from all the debts, the creditor s
then remaining unpaid accepting the company as their debtor
and releasing the estate . The company was incorporated whic h
was a separate entity . In law it cannot be said that the
respondent was the company (Salomon v . Salomon & Co .

(1897), A.C. 22) . The respondent, at her urgent request, ha d
her estate conveyed to this company. This company then
carried on business and unfortunately met with disaster .

In the ordinary case, where there has been a breach of a trust ,
that in the main amounts to this—that the trustee or executor
has made improper investments, gone against the statutory pro-
visions perhaps, and so on, well, then the judgment of the Court
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when it is so found directs what ? It directs that the money COURT OP

APPEAL
be restored.

	

--

Now, in this particular case, what would be the order made if

	

1930

there was a breach of trust ? You could not restore the estate .	 Oct. 25 .

The estate was freed of debt and transferred in accordance with MCCALLU M

the beneficiary's request to the company upon the mandate of

	

THE

the respondent, the sole beneficiary of the estate, and the person TORONTO
GENERAL

entitled thereto . I cannot see any real foundation for this TRUSTS COR -

action . PORATIO N

There was a reference to the registrar to fix the damages . I

do not see that any heads of damage have been formulated, o r

that there is any basis upon which any damage could be arrived

at. I can see nothing that could be established. You cannot

restore that which has been handed over to the company at th e

respondent 's request, a company which the respondent con-

trolled and was the holder of all the shares but one .

I do not propose to further extend my remarks. The ease i s

one that seems to me, after all, to be very clear and understand -

able, and apparently this lady desired that a certain course of ascPxlLLrns,
action should be adopted. She had it agreed to by the executor

	

J .A .

in so far as its consent was necessary, and at a time when th e

executor was at liberty to pass over the estate either to her or t o

whoever she should nominate and that was the incorporated

company that she controlled, holding all the shares but one .

Were it necessary to exercise the powers contained in th e

Trustee Act of granting relief, and should it be deemed that tha t

which took place constituted a breach of trust, I should think

that this case was eminently one in which that relief should be

granted, because at this Bar counsel for the respondent has bee n

very frank in the statement that there is no allegation of any

bad faith or improper conduct, merely the technical point, which

was very ably put by Mr . Sullivan, that there was a breach of

trust in the executor not selling out the estate and paying the

debts and transferring the balance to the beneficiary. Unques-

tionably the executor acted honestly and reasonably and ough t
fairly to be excused.

In my opinion, the executor, in view of all the facts and
circumstances, discharged its duty. It is incontrovertible that
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if there was a breach of trust here the respondent concurred i n
the breach of trust . With the conclusion of fact found I would
refer to what Lord Justice Vaughan Williams said at p. 30, in
Fletcher v. Collis (1905), 2 Ch. 24 :

"Further, quite independently of any authority, and if there had been n o

authority to that effect, I should have been prepared to say that on general

principles it is impossible to hold that a cestui que trust who had so con-

curred should be allowed to take proceedings against the trustee based upo n

a complaint of the impropriety or wrong dealing with the trust property i n

which dealing he had himself concurred . "

Then we have Lord Justice Romer in the same case at p .
35 saying :

"The beneficiary, if he consented to the breach of trust, could not b e

heard to make that a ground of complaint or a ground of action as agains t

the trustee . "

Finally we have Lord Justice Stirling saying at pp . 36-7 :
"In the case of Chillingworth v. Chambers (1896), 1 Ch . 685, 699, Lind -

ley, L .J ., says : `If I request a person to deal with my property in a par-

ticular way, and loss ensues, I cannot justly throw that loss on him .' And

Kay, L .J., in the same case, after referring to the passage which I hav e

read from Walker v . Symonds [ (1818)1, 3 Swanst . 1 . 64 ; 19 R.R. 155, 173 ,

says this (1896), 1 Ch. 704 : `This refers only to an attempt by the cestu i

que trust to make the trustee liable for any loss which the cestui que trus t
may suffer by reason of a breach of trust which he instigated or concurre d

in. Such a claimant is estopped by his concurrence in the breach of trust.'"

It is well to bear in mind in this case that the respondent i s
the sole beneficiary under the will, and she concurred in th e
breach of trust, if it be that .

And we have Lord Justice Stirling saying at p . 38 :
"That being so, we have to apply the law in the present ease . In the firs t

place, if the tenant for life had not become bankrupt, if the application ha d

been made by him, it is quite clear upon the authorities to which I hav e

referred that he could not in any way attempt to make the trustee liabl e

for a loss which had been occasioned by his concurrence in the payment o f

the trust fund to his wife ; and the trustee in bankruptcy cannot stand i n

any better position, unless indeed he has in some way acquired some new

and better right than he would have had simply as trustee in bankruptcy

succeeding to the position of a cestui que trust who had concurred in a

breach of trust . "

It is abundantly clear upon all the facts of the present cas e
that there is no enforceable cause of action here by the respond-
ent, the cestui que trust, who concurred in the breach of trust ,
if there was one, then, further, the respondent really receive d
the balance of the estate after the payment of the debts, that is ,
the executor paid off some of the debts and the debts remaining
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to be paid at the time of the transfer to the company were COURT OF
APPEAL

assumed by the company, and the estate was released therefro m
so that at the time of the transfer to the company the estate

	

193 0

was wholly exonerated from all debts and the executor had dis- Oct . 25 .

charged its duty and agreed in the transfer of the balance of
MCCALLU M

the estate to the company pursuant to the request of the respond-

	

v

ent the sole beneficiary under the will. It follows that upon the Tox
o Tx E
xTo

facts and upon the law the action is not sustainable . In my TxusRAL
opinion therefore the judgment should be reversed and the PC$ATIC N

action dismissed ; that is, the appeal should be allowed .

MACDONALD, J .A. : I agree with what has been said by my
learned brothers .

I only wish to add with respect to Mr . Sullivan's submission
that she was not informed of her legal rights and not bound b y
concurrence, that that is based upon the assumption that th e
executor was bound to sell the business, pay the debts, and hand

ESACDCNALD,
over the residue of the estate to her . That is not correct. The

	

J .A .

executor was at liberty under the will to transfer the business
to her . That was done with the concurrence of all parties
interested including the appellant .

Appeal allowed.

Solicitors for appellant : MacNeill, Pratt & MacDougall.

Solicitors for respondent : Martin & Sullivan .
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CHISHOLM v. AIRD.

Negligence—Collision between automobiles—Intersection—Right of way —
Evidence—B .C. Stats. 1925, Cap . 8 .

Nov . 18 .

Shortly after ten o'clock on the evening of the 28th of August, 1929, th e
CHISHOLM

	

plaintiff, driving her car easterly on Twelfth Avenue, in the City o f
v .

Vancouver, slowed down to 15 miles an hour as she neared the inter -AIRD
section of Oak Street on which was a double street-car line . On reach-

ing the tracks she states she saw the defendant's car about 150 feet to

her right coming north on Oak Street . She continued on but the righ t

rear and of her car was struck by the front left wheel of the defendant' s

car. The defendant, on approaching Twelfth Avenue, saw the plaintiff

but thought, from the position of her lights that she was turning north

on Oak Street when she suddenly turned back to continue along Twelft h

Avenue immediately in front of him . He then turned sharply to the

right and put on his brakes, but too late to avoid his left front whee l
hitting her . Both ears overturned. The trial judge believed the

plaintiff's story, found on the evidence that the defendant was going

at an excessive speed when entering the intersection and gave judgmen t

for the plaintiff.

Held, on appeal, affirming the decision of CAYLEY, Co . J . (GALLIHER, J .A .

dissenting), that notwithstanding the evidence being rather extraor-

dinary in several respects on both sides, the trial judge believed th e

evidence of the plaintiff and her witnesses and would not accept th e

evidence submitted for the defence, which he is entitled to do, and hav-
ing found in the circumstances that the defendant by his own conduct
brought about the collision and was alone responsible for it, his decisio n

should be upheld .

APPEAL by defendant from the decision of CAYLEY, Co. J.
of the 2nd of April, 1930, in an action for damages resultin g
from a collision between the plaintiff's and defendant's auto-
mobiles . Shortly after ten o'clock in the evening of the 28th of
August, 1929, the plaintiff was driving her car easterly o n
Twelfth Avenue with her father sitting on her right and he r
mother and sister in the back seat, and when crossing the inter-

Statement
section on Oak Street the right rear end of her car was struck
by the left front wheel of the defendant's car after he had come
on to the intersection driving northerly on Oak Street. The
plaintiff's car was carried across Twelfth Avenue and upset
near the northerly curb of Twelfth Avenue . There was a
double street-car line on Oak Street and the plaintiff claims that
she was crossing the intersection at 15 miles per hour and i n

1930
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reaching the tracks she saw the defendant 's car to her right
opposite a lane about 150 feet from the intersection . The
defendant's story was that he looked to the left when nearing
Twelfth Avenue at about 10 miles an hour, and on reaching th e
intersection he looked to the right and saw the plaintiff's ca r
entering the intersection and from the position of her light s
she appeared to be turning north on Oak Street, then she sud-
denly turned in front of him to continue along Twelfth Avenue .
He then turned his car sharply to the right and put on hi s
brakes, but too late to avoid a collision, his right wheel strikin g
the rear end of the plaintiff's car . There was evidence from
independent witnesses that the defendant was travelling pas t
the lane above referred to at an excessive speed . The learned
trial judge found that the defendant was negligent in not seein g
the plaintiff sooner and was responsible for the accident .

The appeal was argued at Vancouver on the 18th of Novem -
ber, 1930, before MACDONALD, C .J.B.C., GALLIIIER and MAC -

DONALD, JJ.A .

Alfred Bull, for appellant : The defendant had the right o f
way and the plaintiff should be held responsible for the acci-
dent, but even if the defendant is held to have been negligent
the plaintiff was equally guilty and the Contributory Negligenc e
Act applies : see Nelson v. Dennis (1930), 3 D.L.R. 215 ;
Admiralty Commissioners v . S.S. Volute (1922), 1 A .C. 129 at
p. 137 ; Cooper v . Swadling (1930), 1 K.B. 403 .

Gonzales, for respondent, referred to Collins v. General
Service Transport Ltd . (1926), 38 B.C. 512 .

Bull, replied .

MACDONALD, C.J.B.C . : The trial judge believed the plaintiff ;
believed her witnesses ; and disbelieved the defendant's wit-
nesses . He said : "I do not accept the evidence of the Cookes ,
because they are not experienced persons ." That simply means, MACDONALD,
"I disbelieve them. I do not think they are competent to give C .J.B.C .

credible evidence on the point, and I put their evidence to one
side altogether, I have the right to do that." He was quite right
as to that, and he was quite at liberty in believing the plaintiff
when she said she was driving at 15 miles an hour and was going
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carefully, and he was quite at liberty to disbelieve the defendan t
himself and to accept the plaintiff 's story, although it was at one
point rather incredible ; in other respects it was not .

So that I am satisfied that the learned judge, having hear d
the whole case, and seen the witnesses, observed their demeanou r
in the witness box, has not gone wrong when he held that the
plaintiff was entirely blameless, and that the defendant was
responsible for the whole damage .

I think Loach v. B.C. Electric Ry. Co. (1914), 19 B .C. 177 ;
(1916), 1 A.C. 719, is authority for this : that a person who,
by his own conduct, brings about a collision is the one who i s
responsible, and alone responsible for it. That is the correct
theory, according to that decision .

In these circumstances, I think the appeal must be dismissed .

GALLIHER, J.A. : As I understand that I am in a minority,
I do not see much purpose in my going over the whole thing .
I just simply say that in my opinion Mr . Bull has made out a
case where the learned judge below should have divided th e
responsibility evenly between the parties . I would allow the
appeal.

MACDONALD, J .A . : I have only this to add to the judgment o f
the learned Chief Justice, with whom I agree : Mr . Bull sug-
gests in support of his contention that the plaintiff was guilty
of contributory negligence, that she failed to keep a prope r
look-out . I can see that there is considerable strength in the
submission. It is to be remembered, however, that the evidence

MACDONALD, is that she looked first to the right, as she was required to do,
J.A . and then to the left, because a street-car or other vehicles migh t

be approaching, and again turned her eyes to the right at the
time she reached the tracks—whether the westerly tracks or th e
devil-strip is not quite clear . We should remember that the car
is in motion in the meantime, and I cannot say that the tria l
judge was clearly wrong in declining to say that her failure t o
look more thoroughly did not constitute contributory negligence .

Appeal dismissed, Galliher, J .A. dissenting .

Solicitors for appellant : Walsh, Bull, Housser & Tupper .

Solicitors for respondent : Williams, Manson & Gonzales .
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REX v. NOLAN .

Criminal law—Breaking and entering—Theft—Jury—Charge—Names of

aliases on indictment—No proof of—K .S .C. 1927, Cap. 59, Sec . 4 (5) —
R.S.B .C . 1924, Cap . 123, Sec. 7—Criminal Code, Secs . 460 and 1014.

In the early morning of the 21st of October, 1929, the safe in the Govern-

ment Liquor Store at Vernon was blown open and over $1,100 in cas h

stolen. Four days previously the accused borrowed 75 cents from a

man in Kelowna and in conversation with him stated he was going t o

Vernon and was going to have a holdup . The accused was not seen

again until the 22nd of October in Revelstoke, there being evidence o f

his spending in the three following days various sums amounting i n

all to about $250 . In the month of March following he was arreste d

on a charge of breaking and entering under section 460 of the Crimina l

Code and convicted. Six aliases of the prisoner had been recited i n

the indictment which was preferred to the grand jury and the learne d

trial judge in his charge stated that accused was going about th e

country under three or four aliases when in fact only one alias was

proved on the trial .

Held, on appeal, affirming the decision of MORRISON, C .J .S .C. (MACDONALD,

C .J .B .C . dissenting and holding there should be a new trial), that th e

inclusion of a number of aliases unnecessarily in the bill of indictment

is contrary to the practice, is a deviation from the ordinary course of

criminal justice, and should he deprecated, but there was in fact on e

alias shewn to have been used by the accused. Whether this amount s

to a substantial wrong to the accused is a question of degree, but con-

sidering this with the exact language used in the charge, and havin g

regard to all the circumstances of the case it was held that no miscar-

riage of justice actually occurred and so the appeal was dismissed .

APPEAL by the accused from his conviction by MORRISON ,

C.J.S.C. and a jury at Vernon, B.C ., on the 13th of June, 1930 ,
for breaking and entering the Government Liquor Store a t
Vernon on the 21st of October, 1929, and stealing $1,183 .90.
The safe in the Liquor Store was blown open at about thre e
o'clock in the morning of the 21st of October, 1929, and th e
contents taken . The accused was not seen by any person i n
Vernon before or after this event. Four days previously a
witness took the accused to a cafe in Kelowna, paid for hi s
dinner and loaned him 75 cents. Accused had a kitbag wit h
him in which he had a bottle well sealed and four or five feet o f
fuse, and he told the witness he was going to Vernon and wa s
going to have a holdup . There was no evidence of his where -
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stoke spending considerable money, including $60 at the Legio n
1930 Club, $117 for clothes at a haberdasher's, and about $25 to a

Dec. 1 . taxi driver. Later the accused went down the Canoe River
REX

	

and worked in a coal camp . He was arrested there on the 21st
v.

	

of March, 1930, and taken to Vernon where he was tried and
NOLAN convicted. Six aliases were set out in the indictment, but ther e

was no evidence on the trial to shew that he had any more tha n
Statement one alias . He was sentenced to ten years in the penitentiary .

The appeal was argued at Vancouver on the 25th and 26th
of November, 1930, before MACDONALD, C .J.B.C., MARTIN ,
GALLIHER and MCPHILLIPs, JJ .A .

J. E. Bird, for appellant : Accused was never seen within
36 miles of Vernon . We submit there was not sufficient evidenc e
to convict . The police commissioner at Vernon sat as foreman
of the jury, which is in contravention of section 7 of the Act .
The accused made a statement, which he has a right to do, bu t
there was comment on the fact that he did not give evidence .
As part of the Crown's case the bad character of the accused wa s
commented on : see Rex v. William Henry Ball (1911), A.C .
47 at p . 71 ; Makin v . Attorney-General for New South Wales

Argument (1894), A.C . 57 ; Rex v. Deal (1923), 39 Can. C.C. 105 .
Four witnesses on the back of the indictment were not called .

George Black, for the Crown : The only point raised of any
substance is as to the trial judge referring to the five aliases in
his charge when there was no evidence proving the aliases, but
my submission is there was sufficient evidence on which the jur y
could find as they did and no substantial injustice was done th e
accused. As to the witnesses on the back of the indictment tha t
were not called, there is no definite rule as to this : see Rex v .
McClain (1915), 23 Can . C.C. 488 at p . 495 .

Bird, replied.
Cur. adv. vult.

1st December, 1930 .

MACDONALD, C .J.B.C. (oral) : I think there ought to be a
MACDONALD, new trial . I think when the learned judge, in charging the jury ,

C .J.B.C . told them that this man had been going about the country unde r
four or five aliases and that that was a circumstance which they

COURT OF abouts until the day after the explosion, when he was in Revel -
APPEAL
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should take into consideration, he was wrong . I think the fact
that the aliases were set out in the indictment was perhaps no t
wrong . I express no opinion on this . But there seemed to be a
tendency to make that propaganda against him, and the learned
judge, instead of clearing that up, said he was going about th e
country under three or four aliases. He stated this in error ; it
was not shewn by the evidence. There was no evidence that he
had any more than one alias, viz., O'Brien. Therefore the judge
was mistaken. There are other things in the trial which force
me to believe he had not had a fair trial . He may be guilty, but
he was entitled to a fair trial, and did not get it .

MARTIN, J .A . : Several questions were raised on this appeal ,
and in view of the forceful way they were put forward by Mr .
Bird on behalf of the appellant we reserved our judgment an d
gave them our very careful consideration, with the result that, i n
my opinion, the appeal must be dismissed upon all grounds .

The most substantial of those grounds was the objection tha t
the various aliases of the prisoner had been unnecessarily recite d
in the bill of indictment which was preferred to the grand jur y
and that the learned judge in his charge to the jury had mad e
certain observations which tended to prejudice a fair trial of the
accused. If that were so, of course, it would be a ground for a
new trial . For that reason, as I have already said, we gave th e
matter our very careful consideration, with the result that I a m
of opinion that the view submitted by Mr . Black (who very
properly did not attempt to countenance the inclusion of th e
number of aliases unnecessarily in the bill of indictment, which ,
of course, is contrary to the practice and deviates from the ordi-
nary course of criminal justice, and so I think, with respect ,
should be deprecated), should prevail, viz ., that we should apply
section 1014, subsection (2) of the Criminal Code which says :

"The Court may also dismiss the appeal if, notwithstanding that it is o f

opinion that on any of the grounds above mentioned the appeal might be

decided in favour of the appellant, it is also of opinion that no substantia l

wrong or miscarriage of justice has actually occurred . "

To that test I have addressed my mind, and examined meticu-
lously the language used by the learned judge, in the light of th e
fact that there was one alias which was material and shewn to
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have been used by the accused . It really becomes a question o f
degree, and, considering that question of degree with the exac t
language used, I am unable to say that a substantial wrong
or miscarriage of justice has actually occurred, having regar d
to all the circumstances of the case, and therefore the appea l
should be dismissed .

GALLIIIER, J .A . : I agree with my brother MARTIN in dis-
missing the appeal on all grounds .

MCPBJT,mpS, J .A. : I am of the same opinion as my brother
MARTIN. The aliases appeared in the indictment preferred by
the grand jury, but save as to one of them no evidence wa s
adduced at the trial . Aliases, after all, are mere expressions of
current or notorious knowledge . The Crown's desire, of course ,
was to identify the prisoner . I cannot see that there was any
materiality in proving any of the other aliases . The alias

proved was the name under which he was known in Kelowna ,
in the near neighbourhood of Penticton, where the crime wa s
committed.

The prisoner was allowed to make a statement, as Mr . Bird

pointed out in his argument, it is allowed, although the prisone r
may give evidence on his own behalf and be duly sworn. It is
well known that no comment shall be made upon the fact th e
prisoner has not given evidence . I do not think there was any
such comment upon the part of the learned trial judge, the Chie f
Justice of the Supreme Court . The prisoner made a statement ,
and it is to be noted he said nothing about the aliases. I am
convinced, reading the whole charge of the learned judge, it has
to be taken as a whole, that no miscarriage of justice took place .
I may say that even later, when the question of sentence was
considered, the various convictions were placed before the
learned trial judge, and again the prisoner failed to say 	 he
could have made a statement then—that any of these aliases

under which there had been convictions were not true in fact .
Taking the whole case into consideration, in my opinion n o

miscarriage of justice took place . I. am, therefore, of the opin-
ion that the appeal should be dismissed .

Appeal dismissed, Macdonald, C .J.B.C. dissenting .
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REDMOND v. CANADIAN CREDIT MEN'S TRUS T
ASSOCIATION LIMITED .

Mortgage—Foreclosure—Redemption-Time for—Application to reduce .

In a foreclosure action unless the mortgagee can shew that the security
REDMOND

would be seriously impaired unless the usual time for redemption be

	

v
abridged an application to reduce the time for redemption will be CANADIA N

refused . CREDIT
MEN ' S
TRUS T

ACTION for foreclosure and for an order reducing the usual ASSOCIATIO N

time for redemption to one month. Tried by MACDONALD, J.

	

LTD.

at Vancouver on the 3rd of December, 1930 .

E. A. Lucas, for plaintiff .
Wood, K.C., for defendant Canadian Credit Men 's Trust

Association Limited.

5th December, 1930 .

MACDONALD, J . : Plaintiff seeks foreclosure of property
covered by his mortgage and applies to have the usual time o f
redemption reduced from six months to one month . The mort-
gage in question is only a second mortgage, being subject to a
prior mortgage to the Huron & Erie Mortgage Corporation fo r
$4,500. It appears that the mortgagor is bankrupt . It is sub-
mitted by plaintiff that his security would be in jeopardy shoul d
the usual time of redemption be fixed . There is, however, a
margin over and above the two mortgages and taxes of about
$1,000. I considered the question of the time to be allowe d
for redemption of an agreement for sale in Davis v . Von Alvens-

leben (1914), 20 B .C. 74 ; 29 W.L.R. 296 ; 6 W.W.R. 1184.
I relied upon Gibson v. McCrimmon (1889), 9 C .L.T. Occ. N.
40, and Ardagh v . Wilson (1866), 2 C .L.J. 270. I also drew
a distinction between the time to be allowed for foreclosure of a
mortgage and an agreement for sale . If the facts here cam e
within those outlined in Ardagh v . Wilson, supra, I might
follow that decision, but a later case of Town of Marton v .

Canada Casket Co . Ltd. (1918), 14 O.W.N. 321, seems con-
clusive on the point, especially where the mortgagee cannot shew
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MACDONALD, that the security would be seriously impaired unless the usual
J .

time for redemption were abridged . In that case Falconbridge,
1930 C.J. in a considered judgment, refused an application fo r

Dec . 5 . immediate foreclosure, stating :
"The plaintiff must take the usual decree for foreclosure (6 months to

REDMOND
redeem), or, if they prefer, a decree for sale in three months . "

v .
CANADIAN

	

Plaintiff is entitled to an order for foreclosure with the usua l
CREDIT

MEN' S
TRUST

ASSOCIATIO N
LTD .

period of six months for redemption.

Judgment for plaintiff.

MORRISON ,
C . .I .S .C.

193 1

Jan . 13.

DRINNEN

V .
DOUGLA S

Statemen t

Judgment

DRINNEN v . DOUGLAS .

Negligence—Dentistry—Extracting teeth—Unskilful work—Test o f
negligence .

The doctrine in the case of a physician that treatment is to be tested by

the principles of the physicians' school is not applicable to th e

mechanical manipulative labour entailed in the pulling of teeth . The

rule in such a case is that applicable to all skilled labourers, namely ,

that if your position implies skill you must use it . When, therefore,

injury has been sustained that could not have arisen except from the

absence of reasonable skill or negligence, there is liability .

ACTION for damages resulting from the defendant 's negli-
gence as a dental surgeon in attempting to extract the plaintiff' s
teeth . The facts are set out in the reasons for judgment . Tried
by MoRRIso2c, C.J.S.C. at New Westminster on the 22nd of
December, 1930 .

Cassady, for plaintiff .
Beeston, for defendant.

13th January, 1931 .

MORRISON, C .J.S.C. : The plaintiff, a comparatively young
woman, claims damages from the defendant for injury to he r
caused by the defendant's negligence as a dental surgeon . The
plaintiff at the material times had been receiving dental treat-
ment from the defendant, a duly qualified dental practitioner,



XLIII.] BRITISH COLUMBIA REPORTS.

and, at a certain juncture, he advised her to have her teet h
extracted. The defendant undertook to extract the plaintiff' s
teeth and in attempting to do so broke off the top part of seven-
teen teeth, leaving the nerve exposed . The plaintiff's physician ,
who was in attendance to administer the anaesthetic, remon-
strated with the defendant as to the manner in which he wa s
performing his work pointing out the necessity for removin g
the whole of the teeth at the same time. The defendant, how-
ever, pursued his work with the result as above stated . He left
the patient with her physician who had her removed to a hospita l
and the next day another dentist was called who extracted th e
remainder of the seventeen teeth. The plaintiff suffered injur y
to her gums and in the interim endured great pain and distres s
owing to the alleged negligence of the defendant .

It has been submitted that the treatment by a physician is
to be tested by the principles of the physicians' school. That
principle is put compendiously by Erle, C .J. as follows in Rich

et uxor v. Pierpont (1862), 3 F. & F. 35 :
"To render a medical man liable, even civilly, for negligence, or want o f

due care or skill, it is not enough that there has been a less degree than

some other medical men might have shewn, or a less degree of care than

even he himself might have bestowed ; nor is it enough that he himsel f

acknowledges some degree of want of care ; there must have been a wan t

of competent and ordinary care and skill, and to such a degree as to hav e

led to a bad result . "

Although dentistry is practised as a specialty of medicin e
yet there are minor operations, such as the extraction of teeth ,
which are mechanical and require manipulative skill—skille d
labour—and which are collateral to the special professiona l
knowledge and skill required in the science of medical surgery .
The rule applicable to all skilled labourers, and which is invoked
in this case, is this : that if your position implies skill you mus t
use it . If you have not that skill you are liable or if having
that skill you nevertheless perform your work negligently yo u
are liable, for a person holding himself out to do certain wor k
impliedly warrants his possession of skill reasonably competen t
for its performance, each case depending on its own specia l
circumstances. When in j ury has been sustained that could no t
have arisen unless from the absence of reasonable skill or negli-
gence then there is liability. Beven on Negligence, 4th Ed .

363

MORRISON,
C .J .S .C .

193 1

Jan . 13 .

DBINNEN
V.

DOUGLAS

Judgment



364

	

BRITISH COLUMBIA REPORTS .

	

[VoL .

I do not think that the doctrine that treatment is to be teste d
(as in the case of a physician) by the principles of the physi-
cians' school is applicable to the mechanical manipulative labour
entailed in pulling a tooth . The doctrine of common sense
should have restrained what appears to have been an uncon-
trolled impulse to adopt a "high-rigging" method of breakin g
the teeth in this wholesale fashion . Indeed, may I not go so
far as to hold that in a case of this sort the very act speaks for
itself obviating the necessity of the Court invoking the adven-
titious aid of any practitioner of this or that school in deter-
mining its character or the painful experience of the patient .
I find that there was that degree of carelessness amounting t o
negligence in the performance of this work for the consequences
of which the defendant is liable . As the plaintiff was liable t o
pay for the work performed for her by the second dentist ; for
hospital and doctors' charges and for help at home, as claimed,
the fact that someone else, even though it may be her husband,
paid those items for her does not disentitle her claiming the m
from the defendant .

There will be judgment for the plaintiff as special damage s
for the bills which she incurred and proved at the trial as having
been incurred in consequence of the negligence as aforesaid an d
$700 general damages .

Judgment for plaintiff.

MORRISON,

C .J .S .C .

193 1

Jan . 13 .

DRINNE N
V .
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Judgment
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CANARY AND ZERBINOS v. VESTED

	

MURPHY, J .

ESTATES LIMITED .

	

193 0

Contract—Company—Solicitor acting for company—Authority—Evidence—	 June 4 .

Marginal rule 370r.
COURT O F

APPEAL
Where on the trial of an action or issue the plaintiff had put in certain

	

—parts of the examination of the opposite party, it is the duty of the

	

193 1
judge, either ex mero motu or at the request of counsel to "look at the

	

Jan . 6 .
whole of the examination" to see if he could form the "opinion that

any other part of it is so connected with the part to be used that the CANARY
last-mentioned part ought not to be used without such other part," and

	

v .

in so doing the object sought to be accomplished by putting in the VESTED

original part must be taken into consideration as one of the elements
ESTATE S

in the forming of that opinion .

	

LIMITED

It is to be observed that the part to be put in by the judge is not "explan-

atory" merely, but is "connected" with the original part in such a

way that it would be contrary to justice to disregard it .

APPEAL by plaintiff from the decision of MURPHY, J. of the
4th of June, 1930, in an action for breach of an agreement mad e
by the defendant with the plaintiffs on the 30th of May, 1929 ,
for a lease of premises known as 837 Granville Street in the
City of Vancouver. Prior to May, 1929, the plaintiffs, who ar e
fishmongers, were tenants of the defendant and in occupation o f
the premises at Numbers 850 and 852 Granville Street (eas t
side) under a yearly tenancy, expiring December 31st, 1929 .
One W. F. Brougham, solicitor for the defendant Company
entered into negotiations with the plaintiffs with a view to hav- Statement

ing them surrender their lease and lease and occupy a premise s
on the other side of the street (No. 837) owned by the defend-
ant, that the defendant would get ready for them, arrangement s
being made to satisfy certain sub-lessees under the plaintiffs .
Brougham then drew up an agreement that was duly signed by
the plaintiffs, but as far as is known was never signed by th e
defendant . The defendant never prepared the premises on th e
west side of Granville Street for the plaintiffs, the result bein g
that the plaintiffs lost their sub-tenant and were forced to leas e
other premises for their business as fishmongers .

J. A. Maclnnes, for plaintiffs .
Griffin, K.C., for defendant.
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MURPHY, J .

	

4th June, 1930 .

1930

	

MuRPny, J. : The alleged contract for breach of which dam-
ages ar`e sought herein was according to the pleadings, made by

June 4
.	 Brougham as agent for defendant . At the trial, when evidenc e

COURT OF was being led that might have established a contract but on e
APPEAL
—

	

made by someone other than Brougham, defendant's counse l
1931 objected that such evidence was inadmissible on the pleading s

Jan . 6 . as they stood. I sustained this objection but offered to allow

CANARY
plaintiff's counsel to amend on the usual terms. He, however,

v .

	

declined to do so. The case must, therefore, be adjudicated
ESTATES strictly as pleaded .
LIMITED So far as I can see there is nothing on the record shewing

that defendant ever authorized Brougham to make the alleged
contract . The evidence shews that Brougham acted in the
matter as defendant's solicitor but as such he would have n o
authority to make a contract such as the one sued upon. This
being my view of the matter it is not necessary to deal with th e
defence based on the Statute of Frauds . Such cases as Daniel s

v . Trefusis (1914), 1 Ch. 788, cited by plaintiffs' counsel, hav e
no bearing on the primary question to be decided here—whethe r
or not Brougham had authority to bind defendant . Since no
evidence was led establishing this vital feature the action fails.
Action dismissed with costs.

From this decision the plaintiffs appealed .
The appeal was argued at Vancouver on the 19th, 20th an d

21st of November, 1930, before MACDONALD, C .J.B.C., MARTIN ,

GALLIHER, MCPHILLIPS and MACDONALD, JJ.A.

J. A. Maclnnes, for appellant : When the plaintiffs left the
premises under the alleged agreement the defendant put up a
large block on these lots with others adjoining . In entering
into the agreement Brougham acted with the knowledge and
concurrence of the Company : see Doctor v. People's Trust Co .

(1913), 18 B.C. 382 ; Varrelmann v. Phwnix Brewery Co .

(1894), 3 B .C. 135 ; Faviell v. The Eastern Counties Railway

Company (1848), 2 Ex. 344. There is no direct authority
from the Company to Reifel, but Reifel as president of th e
Company instructed Brougham who carried out his instructions .

MURPHY, J .

Argument
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Reifel carried on the business of the Company . This is within MURPHY, J .

the scope of the president's authority : see Taylor on Evidence,

	

1930

11th Ed., sec. 377 ; Best on Evidence, 12th Ed ., 323, secs .
June 4.

374-586 ; Wedgwood v . Hart (1856), 2 Jur. (N .s .) 288 ; Hibbs

v . Ross (1866), L .R. 1 Q.B. 534 at p. 543 ; General Accident COURT
A
y

Fire and Life Assurance Corporation v. Robertson (1909) ,
A.C. 404 at p . 413. As to the Statute of Frauds we say there

	

193 1

was part performance . They are estopped by conduct and there Jan. 6.

is a memorandum signed : see Parker v. Smith (1845), 1 C ANAR Y

Collyer 608 ; Maddison v. Alderson (1883), 8 App. Cas. 467
VESTED

at p. 481 ; Daniels v . Trefusis (1914), 1 Ch. 788 ; Williams v . ESTATES

Evans (1875), L .R. 19 Eq. 547 ; Halsbury's Laws of England, LIMITED

Vol. 13, p. 323, sec. 452 ; Ramsden v. Dyson (1866), L .R . 1
H.L. 129 ; Fenner v . Blake (1900), 1 Q.B. 426. There is a
memorandum signed by the Company : see Craig v. Elliot t

(1885), 15 L .R. Ir . 257 ; Bailey v. Sweeting (1861), 9 C .B.
(N.s.) 843 ; Buxton v . Rust (1872), L.R. 7 Ex. 279. The case
of Smith v . Webster (1876), 3 Ch. D. 49, is relied upon but i t
is disapproved : see John Griffiths Cycle Corporation, Limite d

v . Humber & Co., Limited (1899), 2 Q.B. 414 ; North v .

Loomes (1919), 1 Ch. 378 ; Grindell v. Bass (1920), 2 Ch .
487 ; Farr, Smith & Co. v. Messers, Ld . (1928), 1 K.B. 397 .

Argumen t

Craig, K.C., for respondent : There are three questions here
(1) Did anyone on behalf of the Company make the contract ,
(2) Was it done by anyone having authority and (3) Statute o f
Frauds. As to the first, the trial judge below found there wa s
no verbal contract. Where parties contemplate a written con -
tract the presumption is there is no contract until it is signed .
Under the agreement they should have given up possession bu t
they stayed until the old lease expired . As to the agreement
being authorized, the directors had no authority to bind th e
Company, and the president has no more authority except to
preside at meetings : see Palmer 's Company Precedents, 13th
Ed., 692 ; In re Cunningham & Co ., Limited (1887), 36 Ch. D.
532 at p . 538 ; 14 C.J., p . 93, sec. 1858 ; Smith v. Hull Glas s

Co . (1852), 11 C.B. 897 ; Re Manitoba Commission Compan y
(1912), 22 Man . L.R. 268 ; Almon et al . v. Law et al . (1894) ,
26 N.S.R. 340 at p . 346 . Even if Reifel had authorized every-
thing Brougham did it would not bind the Company . There is
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MURPHY, J. no agreement proved with Brougham : see Elk Lumber Co. v.

1930

	

Crow's Nest Pass Coal Co . (1907), 39 S.C.R. 169. There is
June 4. no proof of authority to Reifel or Brougham to bind the Com-

pany. The solicitor's letter does not make him agent of th e
9PPTAL Company to authorize the contract : see Thirkell v . Cambi

(1919), 2 K.B. 590. These cases are authorities as to th e

Jan . 6 . Webster (1876), 3 Ch. D. 49 ; Forster et uxor v. Rowland

CANARY (1861), 7 Jur . (N.s .) 998 ; Bowen v. Duc D'Orleans 0900) ,

SmVESTED
16 T.L.R. 226 ; Chinnock v . The Marchioness of Ely (1865) ,

ESTATES 12 L.T. 251 ; Daniels v. Trefusis (1913), 83 L.J., Ch. 579 at
LIMITED p. 584 ; Ridgway v. Wharton (1857), 6 H.L. Cas . 238. As to

the Statute of Frauds there is not a good memorandum here :
Argument see Blackburn v . Walker (1920), 150 L .T. Jo. 73. As to part

performance, getting one man to give up his lease is not par t
performance : see Palmer's Company Precedents, 13th Ed ., 727 .

JIacInnes, replied .
Cur. adv. volt .

6th January, 1931 .

MACDONALD, MACDONALD, C .J.B.C. : I agree with the judgment of theo J.B .a trial judge and would dismiss the appeal .

MARTIN, J .A . : Several questions arise in this appeal but the
first to be decided is : Was the contract set up entered into ?
That question cannot, to my mind, be satisfactorily answere d
without ruling upon the important objection that that part o f
the evidence on discovery of the witness Brougham which wa s
put in evidence by the learned trial judge, should not have been
so dealt with . The rule governing the situation is 370r, viz . :

"(1 .) Any party may, at the trial of an action or issue, use in evidenc e
any part of the examination of the opposite party ; but the judge may look
at the whole of the examination, and if he is of opinion that any other

part is so connected with the part to be so used that the last-mentione d
part ought not to be used without such other part, he may direct such
other part to be put in evidence . "

It was, therefore, the duty of the judge, either ex mero 7notu
or at the request of counsel, when the plaintiffs had put in cer-
tain parts of the examination of Brougham, to "look at th e
whole of the examination" to see if he could form the "opinion
that any other part of it is so connected with the part to be use d

1931

	

Statute of Frauds and as to solicitor's authority, see Smith v .

MARTIN,
J.A .
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that the last-mentioned part ought not to be used without such MURPHY, J .

other part," and in so doing the object sought to be accomplished

	

1930

by putting in the original part must be taken into consideration June 4 .

as one of the elements in the forming of that opinion . It is to
be observed that the part to be put in by the judge is not CAPPEAL
"explanatory" merely, but is "connected" with the original part
in such a way that it would be contrary to justice to disregard it .

	

193 1

This has been the construction adopted in this Province since Jan. 6.

1893, when the former Full Court in Adams v. National Elec- CANARY

tric Tramway and Lighting Co . (1893), 3 B .C. 199 upheld the
VEvTEn

action of Mr. Justice DRAKE in reading ex mero mote to the ESTATE S

jury certain parts of the examination upon discovery of the
LIMITE D

defendant 's managing director (Mr . Higgins) which had no t
been put in by plaintiff's counsel, being of opinion that under
the circumstances that course was warranted . Chief Justice
BEGBIE deals with the matter at p . 210, and Mr. Justice CREASE

at p. 213 says, after citing the existing rule 725 (which is iden-
tical in essentials with our present rule 370r) :

" . . . This was in my opinion admissible under rule 725, and as

Mr . Higgins was not produced in Court by the defendant at the trial i t

became necessary for the information of the jury to supply them with th e

evidence, and having been introduced, it became the duty of the learned MARTIN
'judge at the trial, whether counsel in introducing them knew his exact

	

J .A .

position or not, in charging the jury, to lay before them the purport o f

those portions of the evidence of Higgins which were so closely connected

together as to form one subject . "

And again on p . 214 :
"Though plaintiff's counsel . only put in part of the examination the judg e

could see and examine the whole, and if the interests of justice, and the

proper and complete understanding by the jury of the portions put i n

called for it, use and repeat to the jury such portions connected with them

as he found necessary. It would be impossible for a judge to stop a trial

by excluding such portion of the evidence before him as formed a necessary

sequence to the portion specially put in, merely because of some misappre-

hension or mistake of counsel as to his position . "

In this Court, also, there is our decision of Semisch v. Keith

(1910), 16 B.C. 62, wherein the ruling of CLEMENT, J., in
admitting additional parts of the examination was sustained an d
that decision, in a redemption action, goes further than tha t
what we should, I think, do in the present circumstances .

The case of Lyon et al . v. Marriott (1896), 5 B.C. 157
should also be noted as an illustration of the proper refusal of

24
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DRAKE, J., at defendant's request, to put in certain parts of th e
evidence which were clearly not "connected," within the mean-
ing of the rule, with the part already put in by the plaintiff .

There is also the decision of the English Court of Appeal i n
Lyell v. Kennedy (1884), 27 Ch. D. 1, on their corresponding
rule 366, and the following passage in the judgment of Cotton ,
L.J., at p . 15 shews that they proceed upon the same principl e
as we do, viz. :

"Of course, when an admission is read, everything ought to be rea d
which is fairly connected with that admission ; but I think it would be
wrong for the defendant, and he would not be allowed, to try to bring i n
matter which was not in any way connected with the matter admitted ."

Applying these precedents to the present circumstances, i n
my opinion the learned judge rightly admitted the parts of th e
examination then and now objected to, and the result of them ,
taken in conjunction with the testimony of all the other wit-
nesses, is that I find it impossible to reach the conclusion that
the agreement the plaintiffs set up has been established with any
reasonable degree of certainty, and therefore on that primary
and most substantial ground, apart from all others, the actio n
should be dismissed .

GALLIUER, J .A. : The reasons of the learned judge below are
short but in my view very much to the point, and I would adopt
them in dismissing the appeal.

MCPnILLIEs, J .A . : I would dismiss the appeal.

MACDONALD, J.A. : This appeal must fail for want of author-
ity in Brougham to bind the respondent . That is made clear
particularly by part of the discovery evidence to which objectio n
was taken, an objection based upon a misconception of margina l
rule 370r . The important words in that rule are "so connected . "

Appeal dismissed.

Solicitors for appellants : Maclnnes & Arnold.
Solicitor for respondent : W. F. Brougham.

MURPHY, J .

1930

June 4 .

COURT O F
APPEA L
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Jan . 6 .

CANARY
V .

VESTE D
ESTATE S
LIMITED

MARTIN,
J .A .

OALLIHER,
J.A .

MCPHILLIPS ,
J .A .

MACDONALD ,
J .A .
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MACK v. THE ROYAL BANK OF CANADA .

Banks and banking—Local manager—Money left with him for investment—
Misappropriated by him—Agency—Liability of bank .

The plaintiff sold a piece of property in May, 1928, for $4,500 . The

money came from England through the defendant Bank to its Kelown a

Branch, and after deducting therefrom moneys owing by him to the

Bank, there remained on deposit to his credit about $3,000 . For some

years prior to this he was a small customer of the Bank and was well

acquainted with the local manager who had been there for many years .

Shortly after receipt of this money the local manager made representa-

tions to the plaintiff as to investment of this money at 8 per cent ., and

induced him to withdraw $2,500 of the money so deposited and hand it

over for investment as suggested. The local manager drew up two

cheques for $1,850 and $650 respectively that the plaintiff signed ,

cashed, and handed over the money to the local manager who gav e

him a receipt as follows : "This will acknowledge receipt of twenty-fiv e

hundred dollars advanced at 8 per cent. for your account ." Some time

later the plaintiff needed the money and on asking the local manager

for it was told the money was not then available, but suggested that

the plaintiff should put through a note on the Bank for the money he

required and this was done . Afterwards the plaintiff made enquirie s

from time to time as to his investment without definite reply, but he

had confidence in the local manager and did nothing further. Then

through outside enquiries by an inspector it was found that the loca l

manager during a number of years previously had defrauded over sixty

customers of the bank to the extent of over $80,000 . In an action

against the Bank to recover the $2,500 so paid to the local manager :

Held, that the Bank was liable to the plaintiff, a customer, for the los s

sustained because of the misappropriation by the local manager o f

money which the plaintiff had left with him for investment in his

capacity as local manager acting within the apparent scope of hi s

authority .

ACTION to recover $2,500 that the plaintiff claims he
deposited with the defendant Bank for investment . The facts
are set out in the reasons for judgment . Tried by MACDONALD,

J. at Vancouver on the 11th of November, 1930.

Norris, for plaintiff.
Alfred Bull, for defendant .

13th December, 1930.

MACDONALD, J . : Plaintiff seeks to recover from the defend -

MACDONALD,
J .
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ant hereinafter called "the Bank," $2,500 and interest thereon
at 8 per cent . from the 25th of May, 1928 . He alleges that, on
that day, he deposited with the Bank this amount for investmen t
and, although payment has been demanded, the Bank dispute s
any responsibility or liability in the matter . Plaintiff is willing
that his claim should be credited upon an admitted indebtednes s
by him to the Bank, which arose in the meantime.

It appears that for some years prior to 1928 the plaintiff ha d
been a small customer of the Bank, through its branch a t
Kelowna, B .C. He is a fruit farmer residing 35 miles east o f
Kelowna and was in the habit of annually borrowing from th e
Bank, through its local manager, H . F. Rees, in order to finance
his crop. Beyond such loans he had no other business with th e
Bank until May, 1928, when he sold a piece of property an d
realized $4,500 . This money came from England through th e
Bank and after deducting therefrom moneys, owing by him t o
the Bank, there remained on deposit to his credit about $3,000 .
His intention at the time was to keep this money on hand, read y
to make a payment during the ensuing year upon some land h e
had purchased. Rees, the said manager, however, communi-
cated with the plaintiff and upon his coming to the Bank mad e
representations as to an investment at 8 per cent . This induced
the plaintiff to withdraw $2,500 of the money so deposited an d
to hand it over to said Rees, so that it might be invested, a s
suggested by him . This amount was divided into two cheques ,
drawn up by Rees, for $1,850 and $650 respectively . He in
turn gave a receipt or acknowledgment as follows :

"Kelowna, May 25/28 .

"This will acknowledge receipt of twenty five hundred dollars advance d

8% for your account . "

It was noticeable that the word "your" in the receipt wa s
originally "my" and it is contended that it may read now simpl y
as "our ." It is not signed by Rees, on behalf of the Bank .
When you consider the relationship between the plaintiff an d
Rees as his banker, it is not likely that the plaintiff was critica l
as to the terms of the receipt. Rees had gained his confidence,
as well as that of many others in Kelowna and no doubt plaintiff
trusted him implicitly . Rees shrewdly gave the plaintiff very
little opportunity of considering the receipt or sheaving it to his
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friends as he put it in a. sealed envelope and then placed it in :NfACDONALD ,
J .

plaintiff's safety-deposit box. When the plaintiff needed thi s
money—$2,500-he asked Rees for it, but was put off with

some statement as to the money not being available and Rees
suggested that the better course would be, to put through a note
for the time being. The intention, presumably being, that late r
on, it would be retired by the moneys which had been so invested .
The plaintiff repeatedly made inquiries as to the investmen t
and the expectation of payment, but apparently felt perfectl y
safe as to his investment until July of this year . He, up to that

time, had not heard anything to the contrary, and thought h e
had been dealing with the Bank alone . It then transpired that
Rees during a series of years had defrauded above 60 of th e
customers of the Bank to the extent of over $80,000. This
appears amazing, in view of the annual visits of inspectors and
the knowledge which is usually gained, as to business transac-
tions in a community the size of Kelowna . It may have bee n
due, in a great measure, to the personality of Rees and hi s
popularity in the locality . He was president of the Board of
Trade and also a member of the Rotary Club. His position as
a bank manager doubtless created confidence. He took a prom-
inent part in the affairs of the community and one can easily
conclude that, dealing in financial matters, the plaintiff would
be putty in his hands . Each case must depend upon its own
facts and while it is asserted that many customers of the Bank
were defrauded, still the facts may not be alike in all cases . I
have to determine whether the contention made by the Bank

will prevail as against the sworn statements of the plaintiff a s

to his dealing only with the Bank . There was no evidence sub-

mitted to support the submission of the Bank, that the trans -

action, in question, was a personal one, between the plaintiff an d

Rees, who is now in California. On the contrary I have no

reason to doubt the evidence given by the plaintiff on thi s

important point. I might well, under very similar facts, ask

myself a question, similar to that submitted by Erie, J. to the
jury, in Thompson v. Bell (1854), 10 Ex. 10—Did Rees intend

to make plaintiff believe and did he so believe that he (Rees )
was acting for the Bank in receiving the $2,500 for investment ?

193 0
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MACDONALD, I answer this query in the affirmative. Pollock, C.B. said in
J .
—

	

the appeal in that case :
1930

		

"That being so, the conclusion is, that the money is still in the bank ,

Dec. 13
. since it was paid to the agent of the bank . In my opinion, it is unneces-

sary to travel further. "

MACK.

	

A further portion of such judgment shews how alike the facts

THE ROYAL
were, to those here presented, as follows :

BANK of

	

"The manager of a bank is a person appointed to conduct the entir e
CANADA business irrespective of the partners ; and in this case the manager undoubt-

edly received the money in the first instance from the plaintiff's wife, an d
gave her a deposit receipt. He then represents to her that some benefi t
would accrue by her investing that money in a different way. She listen s
to his suggestion, and draws out the money, which she hands over to him ,
as manager of the bank, to be disposed of in the way suggested . That he
does not do, therefore the money is still in the hands of the bank . "

Rees did not invest the money, but appropriated it to his ow n
use, so the money paid to the Bank was not utilized for the pur-
pose intended and should be repaid to the plaintiff.

Defendant contended that in any event, even assuming tha t
plaintiff acted in good faith, still, that Rees, as its manager ,
could not invest moneys, received from a customer and that suc h
a proceeding would be beyond the scope of his authority and not
impose any liability on the Bank . Richards v . Bank of Nova

Judgment Scotia (1896), 26 S.C.R. 381 was cited, as lending support to
this contention . I think, however, that the facts in that case
were so different, as not to afford any assistance to the Bank .
The basis of that decision was that the bank manager acted out -
side the apparent scope of his authority . Here, there was noth-
ing to put the plaintiff upon enquiry, nor any question as t o
Rees not having authority, to invest moneys through the Bank .
The cases of Barwick v. English Joint Stock Bank (1867) ,
L.R. 2 Ex . 259 and British Mutual Banking Co . v. Charnwood

Forest Railway Co . (1887), 18 R.B.D . 714 were submitted as
authorities shewing that there was no liability on the part of th e
Bank. These cases were discussed in Lloyd v. Grace, Smith &

Co. (1912), A.C . 716 in such a manner that they could not well
be cited as supporting a proposition, that a principal is no t
liable for the fraud of his authorized agent, acting within hi s
authority. Lord Macnaghten referred with approval to Lord
Blackburn 's view of the judgment in the Barwick case, supra,

at pp . 735-6 :
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"The substantial point decided was, I think, that an innocent principal MACDONALD ,

was civilly responsible for the fraud of . his authorized agent, acting within

	

J .

his authority, to the same extent as if it was his own fraud ."

He, before expressing his view that, aside from the authori-

	

1930

ties, it would be absolutely shocking to his mind, if the prin-	 Dec ' 13 .

cipal had not been held liable for the fraud of his agent, stated

	

MAC K

(p. 738) :

	

THEROYAL
"The only difference in my opinion between the case where the principal BANK OF

receives the benefit of the fraud, and the case where he does not, is that in CANADA

the latter case the principal is liable for the wrong done to the perso n

defrauded by his agent acting within the scope of his agency ; in the former

case he is liable on that ground and also on the ground that by taking the

benefit he has adopted the act of his agent ; he cannot approbate and

reprobate . "

Lord Shaw of Dunfermline (S .C.) at pp. 739-40 stated that :
"The case is in one respect the not infrequent one, of a situation i n

which each of two parties has been betrayed or injured by the fraudulen t

conduct of a third . I look upon it as a familiar doctrine as well as a safe

general rule, and one making for security instead of uncertainty and

insecurity in mercantile dealings, that the loss occasioned by the fault of a

third person in such circumstances ought to fall upon the one of the two

parties who clothed that third person as agent with the authority by

which he was enabled to commit the fraud . "

In this connection Mr . Underhay, in an essay, in 8 C .B. Rev .
661, discussing the doctrine of Carlisle and Cumberland Bank-

Judgment
ing Company v . Bragg (1911), 1 K.B. 489 states, at pp. 671-2
that :

"The accepted limitation is that he who has enabled the third party to

hold out false colours to the world must sustain the loss, provided he has

done something which has in fact misled others : Kerr, Fraud and Mistake,

6th Ed., 15 and 144 . "

And later on aptly remarked that,
"It appears more in accordance with principle that the person selectin g

the rascal should suffer rather than he whom the rascal deceives. "

The Bank pleaded that the payment of $2,500 was repre-
sented by a promissory note given by Rees to the plaintiff, bu t
there is no evidence to support this statement and it is not a fact .

It is also contended that, as the plaintiff had borrowed sums
of money aggregating with interest $3,222 he was estopped from
alleging that the transaction, wiSh respect to the $2,500, was no t
a personal transaction between the plaintiff and Rees or tha t
the Bank was in any way responsible in respect of such trans-
action. The evidence did not disclose any facts, which woul d
support the principles essential in order to create an estoppel
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MACDONALD, against the plaintiff . He is entitled to recover the $2,500 an d
J.

interest at 8 per cent . from 25th May, 1928. He was, however ,
1930

	

compelled, through non-payment of this amount, to borro w
Dec. 13 . money from the Bank in excess of the amount intended to b e

MACK

	

invested and to give security . Plaintiff admitted his indebted-
v .

	

ness to this extent and there should be judgment for the defend-
TxE ROYALOF ant upon the counterclaim with proper interest after deductin gBANK K of

	

deducting
CANADA the sum of $2,500 and interest as mentioned . Plaintiff succeed s

upon the only issue between the parties and is entitled to hi s
costs of the action . As plaintiff did not pay any money into
Court, defendant has a right to the costs which would be incurre d
in a default judgment. These costs should be set off against the
costs awarded to the plaintiff .

Judgment Upon the costs being taxed and the amount determined ther e
will probably be a balance still owing by the plaintiff to th e
defendant and for which defendant my enter judgment . Pur-
suant to marginal rule 595 I grant a stay of execution for 20
days from entry of judgment : compare Cotton v . Corby (1859) ,
5 L.J. 67 .

Plaintiff is entitled to its judgment in declaratory form with
proper terms so that it may enforce its equitable mortgage, aris-
ing from the deposit of title deeds by way of security .

Order accordingly .
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REX v. ROBERTSON'S BAKERIES LIMITED . COURT OF
APPEAL

Criminal law—False trade description—Corporation—Procedure —Prelim-
1931

inary investigation--Prohibition—Criminal Code, Secs . 489, 781 an d

782—Can . Slats . 1919, Cap . 46, Sec. 13 .

	

Jan . 6 .

Objection to a magistrate proceeding with a preliminary inquiry against an

	

REX

accused on the ground that being a corporation the offence chargedg

	

ROBERTBON 's
could be prosecuted by indictment only, is without force since the pass- BAKERIES

ing of section 782 of the Criminal Code .

	

LIMITE D

APPEAL by defendant from the order of GREGORY, J. Of the
23rd of July, 1930, dismissing an application for an order tha t
the deputy police magistrate at Vancouver be prohibited from
taking any further proceedings on a charge of unlawfully sellin g
bread to which a false trade description was applied, namely, a
label denoting that the loaf weighed sixteen ounces, and par -
ticularly from holding a preliminary investigation or inquiry Statement

into the said charge against Robertson ' s Bakeries Limited on
the ground that the magistrate had no jurisdiction .

The appeal was argued at Vancouver on the 7th of October ,
1930, before MACDONALD, C .J.B.C., MARTIN, GALLIHER ,

MCPHILLIPS and MACDONALD, JJ.A.

Gibson, for appellant : This is a charge under section 489 o f
the Criminal Code. Upon such a charge against a corporatio n
the proceedings should be by indictment : see The Queen v . T.

Eaton Company, Limited (1898), 2 Can . C.C . 252 ; Re Chap-

man and Corporation of London (1890), 19 Ont . 33 ; Re Scho-

field (1913), 22 Can. C.C. 93 ; Rex v. Daily Mirror News-

papers (1922), 2 K.B. 530 .

W. M. McKay, for the Crown : There must be a preliminary
hearing in this case . Section 782 of the Code, as it is at present ,
was passed in 1919 providing for procedure in cases of corpora-
tions in summary trials of indictable offences . The section was
passed for the purpose of dealing with corporations and the case s
cited were decided prior to that time and do not apply . That
prohibition will not lie to prevent a magistrate holding a pre -

Argument
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liminary inquiry on the information see Rex v. Lambton
(1926), 46 Can . C.C . 13 .

Gibson, replied .

	

Cur. adv. volt .
Jan . 6.

6th January, 1931 .

REx

	

MACDONALD, C.J.B.C . : The authorities prior to the amend -
v .

ROBERTSON'S ment to the Code in 1919, now section 782, are not of value i n
BAKERIES

T:I :IIITED view of this amendment. The amendment makes it clear tha t
the appeal must be dismissed with costs .

MARTIN, J .A . : This appeal from the order of Mr . Justice
GREGORY refusing to prohibit the deputy police magistrate o f
Vancouver from proceeding with a preliminary inquiry under
sections 781 and 782 of the Criminal Code, on a charge of sell-
ing short-weight bread, should, in my opinion be dismissed ,
because, under the circumstances, subsection 3 of section 782 o f
the Code (which section changed the law since 1919), has no
application, and therefore the magistrate was right in proceed-
ing with said inquiry, in default of any consent to a summary
trial, under the appropriate prior subsections, whereby a cor-

MARTTIN ,S poration for the purposes of the section is treated as "a natura l
person," so far as is possible in the conduct of the proceedings .
If the corporation charged does not take advantage of the righ t
conferred under this new procedure upon its attorney, by who m
the statute commands it "shall appear," either to "elect, an d
confess or deny the charge," the consequences of such refusa l
must be upon its own head. When said section 782 is read with
the preceding one, no practical difficulty need be encountered in
carrying out what is, to my mind, the obvious intention o f
Parliament .

GALLIHER, J.A . : This charge is laid under section 489 of th e
Criminal Code and was proceeded with by preliminary inquiry .

Mr . Reid, K.C., appeared for the Company for the purpose
of objecting to the jurisdiction of the magistrate to hold a pre-

GALLIHER, liminary inquiry claiming the Company could only be brough t
J .A. up on indictment. The magistrate overruled the objection an d

the preliminary hearing was proceeded with and evidence taken .
The defendant took no part in the proceedings and at the end o f
the hearing was committed for trial.

COURT OF
APPEAL

1931
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Mr. Reid in the meantime moved before GREGoRY, J. for a COURT OF
APPEA L

writ of prohibition on the grounds above stated, which writ was
refused and from that refusal this appeal is taken . The point

	

193 1

is a short one but is important in deciding the mode of pro- Jan. 6 .

cedure in cases of this kind as against corporations.

	

REX

If the charge was against an individual he could be tried with

	

v.

his consent or failing that a preliminary investigation could be BAKES I
ROBERTSON 'XERI S

E6

had and a committal made .

	

LIMITED

In The Queen v. T. Eaton Company, Limited (1898), 2 Can .
C.C. 252, on a similar charge, Rose, J . holding that proceedings
against a corporation should be instituted by indictment, the
case was again brought up on indictment ((1899), 3 Can. C.C.
421), and was tried on the merits .

In Re Schofield (1913), 22 Can. C.C. 93, Meredith,
C.J.C.P. while he did not decide the point expressed strong
views that under the code as amended since the hearing in th e
Eaton case, supra, that the proceedings against a corporation
should ordinarily be initiated before a magistrate .

The question of whether a limited company could be com -
mitted to prison came before the Criminal Court of Appeal in aALrlxES,

a.A .

England in the case of Rex v. Daily Mirror Newspapers

(1922), 2 K.B . 530, where the defendant company had been
taken before a justice and committed for trial . An indictment
was laid before the grand jury .

It was moved to quash the indictment which was refused an d
after trial and verdict an appeal was taken against the convic-
tion. Lord Hewart, C .J. delivered the judgment of the Cour t
and it was there held that there was not and could not be a
proper committal for trial of the defendant company. This
would appear now to be provided for in the Criminal Justic e
Act, 1925 (15 & 16 Geo . 5), Cap. 86, Sec . 33 (Imp.) .

In Re Chapman and Corporation of London (1890), 19 Ont .
33, Robertson, J . held the justice had no jurisdiction to commit.
This case was referred to by Meredith, C .J.C.P. in the Scho-

field case, supra, at p . 97, in this wise :
"That, since it was decided, one of the strongest points made in it in

support of the prohibition had been turned the other way by the legislation

now contained in the Code, expressly making its provisions applicable t o

corporations. . .
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COURT OF

	

But, whatever may be said as to conflicting views held i n
APPEAL
___-

	

these cases, I think it is put beyond doubt in Code section 782 ,
1931

	

R.S.C . 1927, Cap . 36, which was an amendment introduce d
Jan . 6 . into the Criminal Code in 1919, Cap . 46, Sec. 13 :

"When a corporation is to be charged the summons may be served on th e
REx

	

mayor or chief officer of such corporation, or upon the clerk or secretary o r
v.

	

the like officer thereof, and may be in the same form as if the defendan tROBERTSON ' S
BAKERIES were a natural person.
LIMITED "2. The corporation in such case shall appear by attorney, who may on

its behalf elect, and confess or deny the charge, and thereupon the cas e

shall proceed as if the defendant were a natural person .

"3 . If the corporation does not appear and confess or deny the charge ,

GALLIxER, the magistrate may proceed in the absence of the defendant as upon a

J .A .

	

preliminary investigation . "

I think that section disposes of any distinction that may hav e
existed as between a natural person and a corporation in bein g
brought before a magistrate and where consent is not given
proceeding by way of preliminary hearing and committal.

I would dismiss the appeal .

McPHILLlps, J.A . : I would dismiss the appeal .

MACDONALD, J .A . : Application for prohibition directed t o
the deputy police magistrate for the City of Vancouver to pre -
vent him from proceeding with a preliminary inquiry agains t
the accused on the ground that being a corporation the offenc e
charged could be prosecuted by indictment only . This objection
is without force since the enactment of section 782 of the
Criminal Code (Cap . 31, R.S .C . 1927) particularly subsection
3. Unless a preliminary inquiry may be held under certain
circumstances no meaning can be assigned to this subsection .
The corporation in this case did not "appear and confess or deny
the charge." I agree with the views of the editors of Seager' s
Magistrates Manual, 3rd Ed ., pp . 147 and 148 . I refer also to
Re Schofield (1913), 22 Can. C.C . 93 and Rex v. Lambton
(1926), 46 Can. C.C. 13 .

I would dismiss the appeal .

Appeal dismissed .

Solicitors for appellant : D. S. Wallbridge .

Solicitors for respondent : McKay & Orr.

MCPHILLIPS ,
J .A .

MACDONALD,
J .A .
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COMMERCIAL SECURITIES (B .C.) LIMITED v .
JOHNSTON .

COURT OF
APPEAL

193 1
Sale of goods—Automobile—Conditional sale agreement—Assignment t o

Resale of car—Title of subsequent buyer—R .S .13.C . 1924, Cap. 44, Sec.
COMMERCIAL

4 ; Cap. 225, Sec. 60 (1) .

	

SECURITIE S
(B.C . )

Swanston, the general manager of Pacific Motors, Limited, purchased a car LIMITE D

from his company under a conditional sale agreement. The agreement

	

V.

was executed for the company by Swanston, who also signed it for him-
JOHNSTO N

self as purchaser. Swanston then, on behalf of his company, assigned

the agreement to the plaintiff, a financing company, the agreement an d

the assignment being duly registered. The plaintiff left the car on th e

premises of Pacific Motors, Limited, knowing that it was left there fo r

the purpose of resale. Swanston then sold the car to the defendant, who

paid for it, believing he was buying from Pacific Motors, Limited, and

knowing nothing as to the plaintiff's claim . An action for conversion

was dismissed, it being held that the defendant was protected by sec-

tion 60 (1) of the Sale of Goods Act .

Held, on appeal, affirming the decision of GREGORY, J. (MACDONALD, C .J .B .C .

and GALLixER, J.A . dissenting), that if the trial judge was justified in

accepting the defendant's evidence he reached a right conclusion, and

as the evidence discloses some justification for his view of the defend -

ant's honesty, the appeal should be dismissed.

APPEAL by plaintiff from the decision of GREGORY, J . Of the
28th of May, 1930 (reported, ante, p. 61) in an action for
damages resulting from the defendant converting to his own us e
and wrongfully depriving the plaintiff of one Gardner auto-
mobile. The Pacific Motors, Limited were dealers in auto -
mobiles and one Swanston was its general manager . On the 12th
of February, 1928, Pacific Motors, Limited sold the automobile statement

in question to Swanston upon time, and a conditional sale agree-
ment was executed for the company by Swanston, who als o
signed the same on his own behalf as purchaser . On the 14th of
February, 1928, the Pacific Motors, Limited, by the said Swan-
ston, assigned the sale agreement to the plaintiff, a financin g
company, and in consideration therefor received the plaintiff' s
cheque for $1,700 . Swanston also signed the assignment a s
purchaser and admitted notice of assignment of the agreemen t
to the plaintiff Company . The agreement and assignmen t

plaintiff—Car left in possession of assignor as mercantile agent—

	

Jan.6 .
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APPEAL
mobile in the possession of Pacific Motors, Limited, or Swan -

1931

	

ston its manager, for sale. On April 27th, 1928, Swanston
Jan . 6 . saw the defendant and proposed to him that he should buy thi s

COMMERCIAL
car for $2,150. The defendant purchased the car, giving Swan-

SECURITIES ston a cheque for $1,400 payable to Pacific Motors, Limited or
LIMITED bearer and surrendered an old car to Pacific Motors, Limite d

ti

	

for the balance of the purchase price. The defendant knew
JOHNSTON

nothing of the plaintiff's interest in the car until long after hi s
purchase. The original agreement to the plaintiff require d
monthly payments of $100, and three payments were made of
$100 each on the 22nd of March, 1928, 2nd of May and 28th of
May, respectively, but no further payments were made . On
Johnston finding out the plaintiff's interest in the car he laid a n

Statement
information against Swanston who was arrested and on a charg e
of obtaining money by false pretences was sentenced to thre e
years in the penitentiary. During the criminal proceedings th e
plaintiff seized the motor-car and the seizing officer appointe d
the defendant his bailiff to hold it . Later when the plaintiff
demanded possession the defendant refused to give it up . The
action was dismissed, the learned trial judge holding that the
defendant was protected by section 60 (1) of the Sale of
Goods Act .

The appeal was argued at Vancouver on the 14th and 17th
of November, 1930, before MACDONALD, C.J.B.C ., MARTIN ,

GALLIHER, MCPHILLIPS and MACDONALD, JJ.A .

Lucas, K.C., for appellant : The defendant's evidence i s
unsatisfactory ; he told two different stories and his evidence
should not have been given credence . This appears clearly from
what he said as a witness on the criminal trial of Swanston and
on the evidence he gave in this case : see Gandy v. Gandy

Argument (1885), 30 Ch. D. 57 ; W. J. Albutt & Co . v. Continental Guar-

anty Corporation of Canada (1929), 41 B.C . 537 ; Folkes v .

King (1923), 1 K.B. 282 ; Heap v. Motorists' Advisory

Agency, Ld., ib . 577 .

Edith L. Paterson, for respondent : We submit we come
within the exception in section 4 of the Bills of Sale Act, and
rely on section 60 of the Sale of Goods Act. The car was pur-

COURT OF thereof were duly registered. The plaintiff left the auto-
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chased by the defendant in the ordinary course of business from corrl,rTL
a mercantile agent. As to the defendant 's evidence, the tria

l judge heard his evidence and decided in our favour: see S.S.

	

193 1

Hontestroom v. S.S. Sagaporack (1927), A.C. 37 at p . 47 ; W. Jan . 6.

J. Albutt & Co . v. Continental Guaranty Corporation of Canada coMMERCIAL

(1929), 41 B.C. 537 at p. 542 ; Folkes v. King (1923), 1 K.B . SECURITIES

282 at p . 295 . If he sells in the ordinary course of business the LIMITED
purchaser is protected : see Lowther v . Harris (1927), 1 K.B. Joxs ,mx
393 ; International Business Machines Co. Ltd. v. Guelph

Board of Education (1927), 61 O .L.R. 85, and on appeal
(1928), S .C.R. 200 ; Hare & Chase of Toronto Ltd . v. Corn- Statement

mercial Finance Corporation Ltd . (1928), 62 O.L.R. 601 .
Lucas, replied .

Cur. adv. volt.

6th January, 1931 .

MACDONALD, C .J .B.C . : The Pacific Motors, Limited sold th e
car in question to its manager, Swanston, and took from him a
conditional sale agreement, which was discounted with th e
plaintiff for value . The plaintiff duly registered this agreement .
Swanston used the car for some time then sold it to the defend -
ant, telling him that he (Swanston) was the owner of it . Defaul t
being made in payment to the plaintiff under the assigned con-
ditional sale agreement they seized the car under the same, bu t
apparently realizing that the defendant was an innocent pur-
chaser and had been imposed upon by Swanston appointed him MacnorrnLD,

o.a .R .c.
a bailiff to hold it for them on the seizure . Later they demande d
possession of the car which was refused . They then brought this
action for damages for conversion . Swanston has been convicte d
and sentenced to prison for his share in the transaction. The
defendant has given conflicting testimony at the trial of Swan-
ston from that which he gave at the trial of this action . I do not
find it necessary, however, to say more than this about tha t
evidence that the defendant probably was confused and did no t
intend to commit perjury .

It was attempted by defendant's counsel to make out that the
sale of the car to Swanston was not a real sale but was made for
the purpose of Swanston demonstrating it and that the sale t o
defendant was really made not by Swanston but by the Pacific
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Motors, Limited in a way which brought it within the Con-
ditional Sales Act or within the Sale of Goods Act, so as to give
the defendant good title to it . A great deal of ingenuity wa s
displayed in an attempt to bring the case within one or other o f

COMMERCIAL
the said Acts. I think the attempt has failed and that th e

SECURITIES plaintiff is entitled to judgment for damages in the amoun t
B ' C '

	

claimed in the statement of claim .LIMITE D

v .

	

The appeal should be allowed .
JOHNSTO N
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MARTIN, J .A. : This appeal should, in my opinion, be dis-
missed, the learned judge below having, on the peculiar facts
before him, reached the right conclusion .

GALLIIIER, J .A. : I would allow the appeal .
Notwithstanding what the learned judge below has sai d

regarding the defendant's honesty the fact remains that on the
criminal trial when Johnston was a witness against Swanston hi s
testimony, which was an important element in the conviction o f
Swanston, is in direct conflict with his testimony in the presen t
action upon which he seeks to justify—in other words he tell s
one story in the Criminal Court and another story when his ow n
interests are involved as here.

McPHILLIPS, J.A . : In my opinion the learned trial judge ,
Mr. Justice GREGORY, arrived at the right conclusion in thi s
case . It is clear upon the evidence that the defendant (respond-
ent) is protected in his property in the motor-car in question i n
this action by virtue of Cap . 225, Sec. 60 of the Sale of Goods
Act, R .S.B .C. 1924. The manager for the plaintiff (appellant) ,
Murray, makes the admission that he was acquainted with wha t
would appear to be somewhat of a custom amongst dealers o f
selling a motor-car to one of the salesmen and that salesma n
would demonstrate the car and effect a sale, ostensibly sellin g
for the dealer . The learned trial judge quotes the evidence in
his judgment. In the present case the sale of the motor-car in
question was made by the Pacific Motors, Limited to Swanston
its general manager and Swanston assigned the conditional sal e
agreement he gave to the Pacific Motors, Limited to the plaintif f
(appellant) it being what is called in the business of sellin g
motor-cars a financing company. Now the defendant is shewn
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the car by a salesman of the Pacific Motors, Limited who dem- COURT OF
APPEA L

onstrates it to him and in the end the defendant buys the car,

	

._
the sale being effected at the price of $2,150, payable $1,400 in

	

193 1

cash and the transfer of another car valued at $750 . It is true Jan. 6 .

that the conditional sale agreement made to the defendant refers COMMERCIAL

to the car as Swanston's car but that was not a matter that would SECURITIES

really be noticeable to the defendant or call for particular atten- L B TEn
tion by him—it might well be a reference to identify the par-

JOHNSTO N

ticular car . The cheque for the $1,400 in respect of the pur-
chase price payable in cash has endorsed thereon "For deposi t
only to the credit of Pacific Motors, Ltd ., A. Swanston, Pres."
and was deposited in the Bank of the Pacific Motors, Limited .
So that the sale was made in the ordinary course of business by
a mercantile agent, there being complete evidence of all this .
That the car, notwithstanding that the plaintiff had obtained an
assignment of Swanston's conditional sale agreement from th e
Pacific Motors, Limited, was allowed to be on the floor of th e
Pacific Motors, Limited is well established by the evidence ,
Murray, the manager, admitting this and this evidence th e
learned trial judge calls particular attention to in his judgment .
It follows then that the plaintiff is prevented by statute from
setting up any title to the motor-car as it must be held to hav e
been a valid sale, i.e., the sale of the motor by the Pacific Motors, m" "

J
IL

A

LIPS ,

Limited to the defendant. Then the defendant has a still
further statutory protection in view of all the evidence in thi s
case and that is section 4 of the Conditional Sales Act, Cap . 44 ,

R.S.B.C . 1924, which reads as follows :
"4 . If the goods are delivered to a trader or other person, and the selle r

expressly or impliedly consents that the buyer may resell them in th e

course of business, and such trader or other person resells the goods in th e

ordinary course of his business the property in the goods shall pass to th e

purchasers notwithstanding the other provisions of this Act . "

It is therefore clearly apparent that the plaintiff by its con-
duct made it possible for the Pacific Motors, Limited to effec t
a valid sale of the motor-car to the defendant and the plaintiff
cannot be heard to say that the motor-car is its property. In
effect it would be the perpetuation of a fraud upon the defend-
ant to admit of any such claim having legal effect . Undoubt-
edly the plaintiff put complete trust in the Pacific Motors ,
Limited, and was a consenting party to this course of busines s

25
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COURT OF and in due course expected that it would receive its money bu t
APPEAL

its course of action has led to the loss of the money but thi s
1931

	

would not have been the case had the Pacific Motors, Limite d
Jan . 6 . remained solvent, but now we see this vain attempt made	 as I

COMMERCIAL
view it—to visit the loss upon an innocent purchaser who gav e

SECURITIES valuable consideration for the motor-car—bought from th e

L TED ostensible owners thereof—the sale being made to him in th e
v.

	

ordinary course of business by the Pacific Motors, Limited an d
JOHNSTON

the plaintiff so conducted itself as to make it possible for that
sale to be made. In my view it is idle contention to attempt t o
present this case in any other way .

With respect to the criminal proceedings, they cannot be hel d
to be at all relevant to the matter that has to be decided here . It
is plain that the plaintiff utilized the defendant to launc h
criminal proceedings against Swanston—Swanston now being i n
the penitentiary for fraud in connection with the sale of th e
motor-car in question—and evidence given by the defendant i n
the case of the Crown sworn to by the defendant is sought to b e
relied upon as shewing that the defendant made some admissio n
that the car was Swanston's car . I can well understand how the
defendant could be confused in the matter with the plaintiff
presenting its case to the defendant, the assignment of the con-

MCPxILLIPS, ditional sale agreement from Swanston to it and all the surround -
J.A.

ing facts, but it is to be remembered all these facts were no t
known to the defendant when he purchased the motor-car, they
are facts, so far as he is concerned, after the event . In this con-
nection I would refer to what the learned trial judge said of th e
defendant, and he had an opportunity that this Court has not o f
seeing the witness and observing his demeanour, most valuabl e
in deciding as to credibility and honesty . The learned judg e
has said in his judgment [ante, p . 63] :

"I was much impressed with the defendant's rugged honesty and truth-
fulness . Notwithstanding his evidence during the criminal proceeding s
against Swanston I am satisfied that when he purchased the motor-car h e
believed he was buying from Pacific Motors, Limited ."

Folkes v. King (1923), 1 K.B. 282, 295, 297, 305, is a case
very much in point in this case and the decision is upon
analogous statute law (Lowther v. Harris (1927), 96 L.J. ,

K.B. at pp. 170, 172) .
International Business Machines Co . Ltd. v. Guelph Board
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of Education (1927), 61 O.L.R . 85, is a case much in point and COURT OF
APPEALthat case was affirmed in (1928), S .C.R . 200.

I would refer to pertinent language of Masten, J.A. in Hare

	

193 1

& Chase of Toronto Ltd. v. Commercial Finance Corporation Jan. 6 .

Ltd. (1928), 62 O.L.R. 601 at p . 604 :

	

COMMERCIA L
"The business of the Auto Motor Sales Company was to sell new and

SECURITIE S
second-hand automobiles . In the carrying on of that business the defend-

	

( B . C . )
ant company co-operated with them by financing their operations . The LIMITE D
object of both parties was to promote the sale of automobiles to the public

	

v .
on credit. That was the business in which they were engaged and in which JOHNSTO N
they were co-operating with each other . "

That was exactly the business that the Pacific Motors ,
Limited and the plaintiff were engaged in, but because th e
Pacific Motors, Limited has become insolvent the plaintiff
wishes to recoup itself by compelling the defendant to deliver u p
to it a motor-car he bought in good faith and gave valuable con-
sideration for, the sale being made to him in the ordinary course

MCPxILLIPS ,
of business which the plaintiff made possible or contributed to

	

J .A .

by consenting to the motor-car being carried on the sale floor o f
the Pacific Motors, Limited. The statute law wholly support s
the judgment of the learned trial judge—upon the facts of th e
present case—and in my opinion the contention advanced upo n
the part of the plaintiff is without merit . That which is being
attempted now by the plaintiff is to make an innocent purchaser
liable for its careless conduct and it is indeed fortunate that th e
Legislature has anticipated such being done, and protected the
innocent purchaser.

I would dismiss the appeal .

MACDONALD, J .A . : If convinced that the learned trial judg e
was clearly wrong in accepting the respondent's evidence becaus e
in an important respect it differed from his evidence given in a
criminal trial I would allow the appeal . But a review of the

MACDONALD ,
evidence discloses some justification for the very strong view

	

J .A.

taken by the trial judge as to the "rugged honesty and truthful-
ness" of the respondent and following the usual practice I woul d
not interfere.

Appeal dismissed, Macdonald, C.J.B.C. and
Galliher, J.A. dissenting.

Solicitors for appellant : Lucas & Lucas .
Solicitors for respondent : Hamilton Read & Paterson .
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SYMINGTON v. REIFEL ET AL .

1931

	

Contract—Excise Act—Procuring evidence to convict under---Payment o n
scale according to length of imprisonment—Public policy—"Ex turpi

Jan . 6.

	

causa non oritur actio . "

The plaintiff who had been convicted for a breach of the Excise Act advised

Richmond his solicitor that one Ball, against whom he and certai n

others had a grievance, had likewise committed a breach of the Excise

Act . Richmond then approached the defendant Lobb who was in touch

with the other parties who were eager to be revenged on Ball, as Bal l

had given information to the Customs Commission which resulted i n

heavy penalties being imposed on said parties, and he entered into an

agreement with Lobb on behalf of himself and the plaintiff to secur e

evidence against Ball, shewing that he had been guilty of a breach o f

the Excise Act for which Richmond was to receive from Lobb $150 for

bringing about the prosecution, $1 ;000 when a conviction was secured ,

and $1,000 for each month that Ball was sentenced to serve . Rich-
mond, with the plaintiff's assistance, then secured the necessary evi-

dence, and on it being submitted to the Customs officials proceeding s

were instituted against Ball, who was convicted and sentenced to 1 2

months' imprisonment . Under the contract Richmond was paid

through Lobb two sums of $100 and $550 before the trial, $1,000 afte r

Ball was convicted and $850 after Ball's appeal was dismissed . The

defendants refusing to make any further payments, Symington brough t

action for the balance due under the contract . The action was dis-

missed on the principle "Ex turpi causa non oritur actio . "
Held, on appeal, affirming the decision of MURPHY, J . that as the contrac t

provides for remuneration upon a sliding scale, corresponding i n

amount to the length of the sentence secured by the informer's evi-

dence, this is so direct and inevitable an incentive to perjury and other

nefarious conduct, that it is not in the public interest to countenanc e

a transaction that is so dangerous to the administration of crimina l

justice .

PEAL by plaintiff from the decision of M[ RPHY, J. of the
12th of July, 1930 (reported, ante, p. 172) in an action t o
recover certain sums due under a contract to secure evidence
against one Ball to prove that he had been guilty of a breach of
the Excise Act . In February, 1928, the Customs authoritie s
prosecuted the plaintiff Symington for a breach of the Excis e
Act. Symington engaged one Richmond, a solicitor, to defend
him. While discussing the case Symington told Richmond that
one Ball had likewise committed a breach of the Excise Act .

SYMINOTON
V .

REIFEL

Statement
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Ball had been engaged in giving the Customs Commission
information which resulted in heavy penalties being imposed o n
certain parties . Richmond knew that one Lobb was in touch
with these parties who were eager to be revenged on Ball, s o
Richmond sent for Lobb and then entered into an agreemen t
whereby Richmond, with the assistance of Symington was t o
secure evidence against Ball sheaving that Ball was guilty of a
breach of the Excise Act, lay it before the Customs authorities
and endeavour to have them prosecute Ball, or failing the Cus-
toms authorities the Attorney-General . In return Richmond

was to receive from Lobb $150 for bringing about the prosecu-
tion, $1,000 for the conviction when secured and an additiona l
$1,000 for each month that Ball would be sentenced to serve .
Proceedings were taken against Ball, who was convicted an d
sentenced to twelve months' imprisonment . Under the contrac t
Lobb paid Richmond $100 in March, 1929, $550 later on ,
$1,000 soon after Ball was convicted, and $850 in Decembe r
after Ball's appeal was dismissed . The parties for whom Lobb
was acting then refused to make any further payments and a n
action to recover the balance due under the contract wa s
dismissed .

The appeal was argued at Vancouver on the 23rd to th e
28th of October, 1930, before MACDONALD, C .J.B.C., MARTIN,

GALLIHER, MCPHILLIPS and MACDONALD, M. A.

J. A . Maclnmes, for appellant : You cannot look into th e
motives that bring about a contract : see Leake on Contracts ,
7th Ed., 3 ; The Marquis of Down-shire v . Lady Sandys (1801) ,
6 Ves. 107 at p . 114 ; Williams v . Cawardine (1833), 2 L.J. ,
K.B. 101 ; 34 Cyc . pp. 1740 and 1744. On the question of th e
morality or immorality of the tranaction see Toronto Electric

Light Company Limited v. Toronto Corporation (1917), A.C .
84 ; Bennett v . Clough (1818), 1 B. & Ald. 461 at p . 463 ;
Sissons v . Dixon (1826), 5 B . & C. 758. In order to avoid a
contract which can be legally performed it must be shewn ther e
was a wicked intention to break the law : see Waugh v. Morris

(1873), L.R. 8 Q.B . 202 ; Farmer 's Mart Lim. v. Milne

(1914), 84 L .J., P.C. 33 ; Barton v. Muir (1874), 44 L.J . ,
P.C. 19 at p. 24 ; Bullen&Leake 's Precedents of Pleadings, 7th
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Ed., 591 . The point the learned judge decided the case on wa s
never at issue : see Day v. Day (1889), 17 A.R. 157 at p. 161 .
Assuming Symington did commit perjury, that has nothing t o
do with the contract : see Wetherell v . Jones (1832), 3 B . & Ad .
221 at pp. 225-6 ; The Shrewsbury and Birmingham Railway
Company v . The London and North-Western Railway Company
(1852), 16 Beay. 441 at p. 451 ; Petherpermal Chetty v.

Muniandy Servai (1908), 24 T .L.R. 462 ; Scheuerman v .

Scheuerman (1916), 52 S .C.R. 625 ; Addison on Contracts, 6th
Ed., 6 . The offer of a reward is a contract enforceable by law :
see Lancaster v. Walsh (1838), 4 M. & W. 16 ; England v .

Davidson (1840), 11 A . & E. 856 ; Smith v. Moore (1845), 1
C.B. 438 ; Thatcher v . England (1846), 3 C .B. 254 ; Neville
v. Kelly (1862), 12 C.B. (N.s.) 740. They rely on Mayor, &c .

of Salford v. Lever (1890), 59 L.J., Q.B. 483 at p . 489, but th e
facts here are different . "Maintenance" has no application t o
criminal proceedings : see Grant v. Thompson (1895), 72 L.T .
264. The morality or immorality or legality or illegality of a
contract is not contrary to public policy unless the Legislatur e
says so : see Richardson v. Mellish (1824), 2 Bing. 229 ; Print-
ing and Numerical Registering Company v . Sampson (1875) ,
L.R. 19 Eq. 462 ; Janson v . Drie f ontein Consolidated Mines ,
Limited (1902), A .C. 484 at p . 490 et seq.

J. W. deB. Farris, K.C., for respondent : The evidence does
not disclose any contract with the defendant Brewery . The
contract was with Lobb and he alone . The money was given to
Lobb by one Samett who was a sales manager for the Vancouve r
Breweries, but he had no authority from the company to mak e
these payments and could not bind the company. This contrac t
on its face is contrary to public policy : see Halsbury's Laws of
England, Vol . 7, p . 360 ; Day v. Day (1889), 17 A.R. 157 at
pp. 159 and 161 . It is an illegal contract and lack of pleadings
will not prevent the Court from so finding : see Scott v . Brown,

Doerirvg, McNab & Co . (1892), 2 Q.B. 724 ; Major v. The

Canadian Pacific Ry . Co . (1922), 64 S.C.R. 367 at p . 371 .
Illegality appearing on the plaintiff's case prevents him from
recovering : see Farmers ' Mart, Lim. v. Milne (1914), 84 L.J . ,
P.C. 33 ; Scheuerman v . Scheuerman (1916), 52 S .C.R. 625 .
This tends to corrupt the administration of justice : see Hals-
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bury's Laws of England, Vol. 7, p. 398 ; Leake on Contracts ,
6th Ed., 520. If we can shew they bargained to put a man i n
gaol then it is an illegal contract, the question of justice i s
entirely subordinate : see Dominion Fire Insurance Co. v .

Nakata (1915), 52 S.C.R. 294 at p. 297 ; Butler v. Butler

(1888), 13 P.D. 73 ; Pearce v . Brooks (1866), L.R. 1 Ex. 213 .
This is not a contract that is in the interest of public policy t o
permit. There is a sliding scale of remuneration, the length of
the sentence being very material : see Stanley v. Jones (1831) ,
7 Bing. 369 ; Mayor &c . of Salford v . Lever (1890), 59 L.J . ,
Q.B. 483 . The questions that must be answered in this case are
(1) Was Lobb authorized to make the agreement ? (2) Was he
acting within the scope of his authority ? (3) Did the company
ratify ? (4) Is there any evidence of giving authority to make
the agreement ? See Hedican v . The Crow's Nest Pass Lumber

Co . (1914), 19 B.C. 416 ; Wright v . Glyn (1902), 1 K.B. 745 ;
Phosphate of Lime Co. v. Green (1871), L.R. 7 C.P. 43 at p.
53 ; Biggerstaff v . Rowatt's Wharf (1896), 65 L.J., Ch. 536 at
p. 540 ; Doctor v. People's Trust Co . (1913), 18 B .C. 382 ;
Dey v. Pullinger Engineering Co . (1920), 89 L.J., K.B. 1229 ;
Russo-Chinese Bank v. Li Yau Sam (1909), 79 L.J., P.C. 60
at p. 64. As to the powers of the company to be a party to thi s
agreement see Almon et al. v. Low et al. (1894), 26 N .S.R. 340
at p. 346 .

Maclnnes, replied .

Cur. adv. volt .

6th January, 1931 .

MACDONALD, C .J.B.C. : I agree with the trial judge in dis-
missing the action and would therefore dismiss the appeal .

MARTIN, J .A . : This appeal should, in my opinion, be dis-
missed upon the ground that the contract set up by the plaintiff
in paragraph 6 of his statement of claim (assuming it to hav e
been entered into as the learned judge below has found was th e
case) is on the face of it void as contrary to public policy in th e
due administration of justice. In reaching this conclusion I
am unable, with respect, to adopt all the reasons assigned by th e
said learned judge in dismissing the action on that ground

COURT OF
APPEA L

193 1
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SYMINGTO N
V.

REIFE L

Argument

MACDONALD,
C .J .B.C .

MARTIN,
J.A.
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because it has long ago been held (cf . Williams v . Cawardine
(1833), 38 R.R. 328 ; 2 L.J., K.B. 101 ; Chitty on Contracts ,
18th Ed., 726) that bad motives on the part of informers (suc h
as cupidity, hatred, revenge, destruction of trade, rivalry, o r
fear of injury, which last is really a form of self-protection )
do not vitiate a promise to pay for information they suppl y
which will lead to the arrest, or prosecution, or conviction, a s
the case may be, of those criminals who violate the law of th e
land.

There is nothing, to my mind, that is wrong in law for privat e
persons, such as, e .g ., banks, express and railway companies, a s
well as public Governments, to continue the long-establishe d
practice in this Province of offering rewards for evidence whic h
will protect their private or public property and will bring abou t
the arrest and conviction of train or bank robbers, or for a rail -
way company to employ persons (agents provocateurs) to pro -
cure evidence to establish prosecutions for the common offenc e
known as "knocking-down fares," which can only be prevented
by such methods, and numerous convictions have, as the book s
skew, for years been obtained by that necessary means withou t
any question of its legality .

Every such agreement with informers depends, however, o n
its special circumstances, and there is a peculiar and siniste r
element in this case which distinguishes it from all the other s
that have been cited to us, viz ., that it provides for remunera-
tion upon a sliding scale corresponding in amount to the amoun t
of the sentence secured by the informer's evidence. This is so
direct and inevitable an incentive to perjury, and other con-
comitant nefarious conduct, that it cannot be in the publi c
interest to count, nanee a transaction which is dangerous to suc h
an exceptional d(e. r, to the administration of criminal justice .
Therefore our only proper course is, I apprehend, to dismiss the
action on the plaintiff's own statement of the agreement sued on .

GALLIHER, J .A . : I would dismiss the appeal on the ground
that such an agreement is against public policy .

McrxrZLlPS

	

McPJIILLIvs, J .A . : In my opinion the appeal should b e
J-A,

	

dismissed. The short point upon which I proceed in so con-

392
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eluding is this—that the agreement sued upon is an unlawful COURT OF
APPEA L

and illegal contract and against public policy. The plaintiff

	

—
(appellant) was in a position to give evidence which would

	

193 1

establish that one Ball was implicated with him (the plaintiff)

	

Jan . 6 .

in the illegal manufacture of alcohol and it would appear that SYMINGTO N

the defendants (respondents) offered, promised and agreed with

	

v.
REIFEL

the plaintiff to pay the plaintiff for such disclosure certain sum s
of money, aggregating $13,350, upon which sum payments hav e
been credited leaving the amount sued for $11,900 . The
plaintiff made the disclosures to the Crown officers and the
plaintiff and four other witnesses named by the plaintiff gav e
evidence resulting in the conviction on the 5th of June, 1929 ,
of Ball who was sentenced to pay a fine of $500 and to 12
months' imprisonment and to a further term of six months '
imprisonment in default of payment of the fine of $500, and th e
plaintiff was also convicted with being in illegal possession of a
still for the manufacture of alcohol . I have no hesitation in
arriving at the conclusion that the agreement is in its nature a n
unlawful contract and is incapable of being enforced in a Court
of law, which was attempted in the Court below but refused by
the judgment of Mr. Justice MURPHY . The learned trial McPHIZLIPS ,

J .A .

judge in his reasons for judgment has carefully and succinctl y
set forth the salient facts which I see no necessity to repeat an d
proceeded on the principle ex turpi causa non oritur actio . I

may say that I am in full accord with the learned trial judge' s
dismissal of the action . I will content myself on the question
of law, i .e ., the warrant for the dismissal of the action by a
reference to the case of 1Lilliams v . Bayley (1886), L.R. 1 H.L.
200, 220, wherein Lord Westbury said "That you shall no t
make a trade of a felony." That was exactly what the agree-
ment sued upon in this action was	 the plaintiff traded evidence
he could give and did give and the names of other witnesses wh o
also gave evidence and the action is based on this class of a n
agreement, an unenforceable agreement. I would refer to what
Lord Westbury said in the above case as reported in 35 L .J. ,
Ch. 717 at p. 726 :

"Now, such being the nature of this transaction, I apprehend the law t o

be this, and, unquestionably, it is a law dictated by the soundest considera-

tion of policy and morality, that you should not make a trade of felony. If
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COURT OF you are aware that a crime has been committed, you shall not convert tha t
APPEAL

	

crime into a source of profit or benefit to yourself . But that is the posi -

1931

	

tion in which these bankers stood . They knew well, for they had befor e
them the confessing criminal, that forgeries had been committed by th e

Jan. 6 .

	

son, and they converted that fact into a source of benefit to themselves, by
getting the security of the father . Now, that is the principle of the law

SYMINGTON
and the policy of the law, and it is dictated by the highest considerations .v .

REIFEL

	

If men were permitted to trade upon their knowledge of a crime, and to

convert their privity to that crime into an occasion of advantage, no doubt

a great legal offence and a great moral offence would be committed . And
that is what I apprehend the old rule of law intended to convey when i t
embodied the principle under words which have now somewhat passed int o
desuetude, namely, misprision of felony . That was a ease where a man ,
instead of performing his public duty, and giving information to the publi c
authorities of a crime that he was aware of, concealed his knowledge ,

and further converted it into a source of emolument to himself ."

MCPmLLIPs, And on page 727, we have Lord Westbury saying after dealin g
J.A.

	

with the particular facts of that case :
"I regard this as a transaction which must necessarily, for purposes o f

public utility, be stamped with invalidity, because it is one which ,
undoubtedly, in the first place, is a departure from what ought to be the
principles of fair dealing between man and man ; and it is also one which ,
if such transactions existed to any considerable extent, would be foun d
productive of great injury and mischief to the community . I think, there-
fore, that the decree which has been made in this case is a perfectly cor-
rect decree . "

What Lord Westbury said is peculiarly applicable to the fact s
of the present case . Therefore I am in complete agreement with
the disposition made of the case by the learned trial judge, tha t
is, the dismissal of the action .

It follows that my opinion is that the appeal fails .

MACDONALD, J .A . : Action was brought to recover a balanc e
due under an agreement entered into between the responden t
Symington and one of the appellants Lobb, said to be acting upon
his own behalf as well as on behalf of his co-defendant s
although respondent, Vancouver Breweries Limited, deny
knowledge of, or responsibility for the execution of this contract .MACDONALD,

J .A.

	

Summarized the contract was as follows :
(1) If one James Ball should be charged and prosecuted for the illega l

manufacture of alcohol and convicted and fined only the respondent shoul d
receive from appellants the amount required to pay any fine imposed upo n
himself for a similar offence : $150 for counsel acting for him and an addi-
tional sum of $500. (2) If Ball should be sentenced to imprisonment for a
month (omitting some of the details) respondent should receive $1,000 .
(3) If Ball should be sentenced to more than one month's imprisonment,
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a further sum of $1,000 would be paid for each and every month of impris-

onment called for in the sentence .

This last term opened up inviting possibilities as one might
be sentenced to imprisonment for several years for the offenc e
charged . Ball received a sentence of 12 months ' imprisonment.
He might have received a much longer term and no doubt the

leniency of the Court was disappointing .

This contract was negotiated by a solicitor acting for th e

respondent . The learned trial judge describes him as a prin-
cipal rather than an agent . That is immaterial, Part paymen t
under it was made and action brought for the balance o f
$11,900 .

I outline the agreement because its mere recital should b e
sufficient to dispose of the action. If ex facie its true nature i s

not disclosed, certainly when sufficient evidence was adduced t o

make its character apparent the Court should refuse to further
assist respondent . It was mainly by respondent's evidence that
Ball was to be convicted . His conviction was to be a source o f
profit to the respondent and the solicitor . The motives behind
it were revenge and greed for money. The incentive to convict,
doubtless by any means, fair or foul, was evident . Ball was

probably guilty but if such agreements should be sanctioned b y
the Courts they might in future be applied against innocen t
parties . The stronger the evidence of the beneficiary of this
contract the greater would, in all likelihood, be the sentence
imposed and the larger the reward received. The reward would
be so enticing that, as the learned trial judge stated, such a
party "would not be over-scrupulous in his methods of obtainin g
the desired evidence."

It is difficult to conceive of an agreement of a more degradin g
or mischievous character ; one more offensive to the public or s o
likely to pervert the course of justice . The case did not merit
the lengthy discussion accorded to it at the Bar .

"It is admitted that any contract or engagement having a tendency, how -
ever slight, to affect the administration of justice is illegal and void" :

Lord Lyndhurst in Egerton v. Earl Brownlow (1853), 4 H.L.
Cas. 1 at p . 162 .

I would dismiss the appeal .
Appeal dismissed .

Solicitor for appellant : C. S. Arnold.
Solicitors for respondents : Farris, Farris, Stoltz & Sloan.
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IN RE ESTATE OF J. D. BYRNE, DECEASED.

1931
Succession duty—Life-insurance policies—Sister of deceased's wife *arced- -

Benefiiciary—Proceeds subject to succession duty—R .S .B .C. 1924, Cap .
Jan . 6 . 244, Sec. 5, Subsec . (1) (f)—B .C. Stats . 1929, Cap . 57, Sec . 3 .

A testator had taken out five insurance policies, in all of which his wif e
TN R E

ESTATE OF was named as beneficiary.

	

His wife predeceased him and he then

J. D . BYRNE, appointed

	

his

	

sister-in-law

	

sole

	

beneficiary

	

under

	

the

	

policies . A
DECEASED motion for an, order declaring that the moneys payable under the

policies were not subject to succession duty was granted .

Held, on appeal, reversing the decision of GREGORY, J., that the insuranc e

moneys were subject to be disposed of, notwithstanding the appoint-

ment of them to the respondent by the deceased, as he saw fit up to

the time of his death, and are therefore subject to succession dut y

under subsection (1) (f) of section 5 of the Succession Duty Act a s

amended in 1929.

APPEAL by the Minister of Finance of the Province of
British Columbia from the order of GnEGonv, J. of the 2nd of
July, 1930, declaring that the net amounts payable under five
insurance policies on the life of James Dillon Byrne, deceased ,
are not liable to succession duty under the Succession Duty Act .
James Dillon Byrne died in California, U .S.A., on the 17th of
December, 1929 . At the time of his death he had five life -
insurance policies, one in the Catholic Mutual Benefit Associa-
tion for $2,000, and four in the Canada Life Assurance Com-
pany aggregating $10,000 . Owing to a reduction made by the
Catholic Mutual Benefit Association on all beneficiary certifi-
cates and to deceased having borrowed certain moneys agains t
his policies in the Canada Life Assurance Company, the ne t
amount payable on the five policies at the time of his death wa s
$8,495.10. The original beneficiary under said policies was the
deceased's wife, but as she predeceased him, he then appointe d
his sister-in-law, Kate Currie Reardon, the petitioner herein ,
sole beneficiary under the said policies . She is also sole exec-
utrix and trustee under his last will . The petitioner objected
to the assessment of succession duty in respect to the said policie s
and upon motion by the petitioner to the Supreme Court a n
order was made as above stated.

The appeal was argued at Vancouver on the 17th and 18th

COURT O F
APPEA L

Statement
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of November, 1930, before MACDONALD, C.J.B.C ., GALLIHEn COUBTOP
APPEAL

and MACDONALD, M.A.

	

193 1
Beeston, for appellant : Under the Act this money is subject

Jan. 6 .
to succession duty : see In re Succession Duty Act and Wilson

(1926), 37 B.C . 336 . After his wife ' s death the testator made
ESTA

TIN BE

the petitioner beneficiary under the policies, but after so doing J. D . BYBN
FE O
E,

he could have disposed of them otherwise if he saw fit up to the DECEASED

time of his death, so that under the amendment in 1929 to sub-
section (1) (f) of section 5 the amount received under th e
policies is subject to taxation : see Cape Brandy Syndicate v .

Inland Revenue Commissioners (1920), 90 L.J ., K.B. 113 at
p. 117.

Alfred Bull, for respondent : The petitioner is the beneficiary
named in the policies and the moneys are not subject to succes- Argument

sion duty : see Re Templeton (1898), 6 B.C. 180 ; Partington

v. The Attorney-General (1869), L.R. 4 H.L. 100 at p . 122 ;
Blackwood v. The Queen (1882), 8 App. Cas . 82 at p . 91 ;

Quigg on Succession Duty in Canada, 132 . It is only what is
included in his estate at the time of his death that is taxable :
see Attorney-General v. Dobree (1900), 1 K.B. 442 at p. 450 ;
Earl Cowley v . Inland Revenue Commissioners (1899), A.C .
198 at p . 212 . Petitioner is a sister of deceased's wife and no t
of the preferred class .

Beeston, replied.

	

Cur. adv. volt.

6th January, 1931 .

MACDONALD, C .J.B.C . : The only question argued was the
right of the Province to collect succession duty from the insur-
ance moneys mentioned in the petition.

The respondent is the sister-in-law of the deceased and thus
not a preferred beneficiary under the Insurance Act, 192 5

(B.C.), Cap. 20.

By section 5 (1) of the Succession Duty Act, Cap . 244 ,
R.S.B.C . 1924, the following properties shall be subject on the
death of any person to succession duty as thereinafter provided :

"(a) All property of such deceased situate within the Province . "

"(t) Any property of which a person dying after the 31st day of August ,

1900, was at the time of his death competent to dispose ; and a person shall

be deemed to have been and to be competent to dispose of property if h e
had or has such an estate or interest therein, or such general or limited

MACDONALD,
c .J.B.C .
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power as would, if he were sui juris, enable him to dispose of the property

as he should think fit . "

The said insurance moneys were subject to be disposed o f
notwithstanding the appointment of them to the respondent by
the deceased as he might think fit up to the very moment of hi s
death and are therefore subject to succession duty .

The appeal is allowed .

GALLIxER, J .A . : I agree in allowing the appeal.

MACDONALD, J .A . : I agree with the Chief Justice .

Appeal allowed.

Solicitors for appellant : Noble & Beeston .

Solicitors for respondent : Walsh, Bull, Housser & Tupper.

MERCER v. BRITISH COLUMBIA ELECTRIC
RAILWAY COMPANY LIMITED.

Negligence—Street-car—Starting with too much speed at curve—Passenge r
thrown from his feet—Damages—Jury—Misdirection .

On a point of misdirection in an action for damages for negligence th e

charge as a whole must be read, and if statements are made by the

learned judge which go too far, they may be rectified by other state-

ments so as to make the whole charge consistent with the law .

APPEAL by defendant from the decision of MuRPIiv, J . of
the 16th of September, 1930, and the verdict of a jury in an
action for damages for negligence . On the 26th of December ,
1929, at about 6 o'clock in the evening, the plaintiff boarded a
southbound street-car of the defendant Company on Main Street
before it reached 18th Avenue . At 18th Avenue there is a
double curve in the street-car line, and as the plaintiff was going
to his seat he fell and injured his knee . He complained that th e
car started up too quickly before he got to his seat, the resul t
being that he was thrown off his feet. The jury found the



XLIII.] BRITISH COLUMBIA REPORTS .

	

399

defendant Company negligent and gave $2,212 special damages COURT of

and $2,500 general damages for which judgment was entered .

	

APPEAL

The appeal was argued at Vancouver on the 27th and 28th

	

193 1

of October, 1930, before MACDONALD, C.J.B.C., GALLIHER, Jan. 6.

McPHILLIrs and MACDONALD, JJ.A.

	

1VIE&CER
v.

J. W . deB. Farris, K.C., for appellant : As to damages, the

	

B .C .
ELECTRI C

evidence shews there was a diseased condition of the bone of the RT. Co .

knee before the accident. The motorman saw him limping as h e
came on to the ear. The verdict is perverse as there is no
evidence to support a verdict for $5,000. In the next place,
there was misdirection as to the care to be taken for the safety
of passengers : see Beven on Negligence, 4th Ed ., pp. 766 and
1175 ; Stokes v. The Eastern Counties Railway Company

(1860), 2 F . & F. 691 ; Ford v. The London and South Western Argument

Railway Company (1862), ib . 730 at p. 733 ; Hill v. Burrit t

Co. (1930), 2 D.L.R. 220 at p . 222 .
C . L. McAlpine, for respondent : The evidence is conflicting

as to whether the bone in plaintiff's knee was diseased prior to
the accident and the jury decided in our favour : see McDonald

v. Owen (1924), 1 D.L.R. 85.

6th January, 1931 .

MACDONALD, C .J.B.C. : I think there was sufficient evidence
to sustain the jury's finding that the accident was brought abou t
by reason of the defendant's car having been run at an excessive
rate of speed in the circumstances . The circumstance which
called for care was that the car was approaching a sharp switc h
and in making the switch the car swayed so as to throw the MACnoNALD ,

plaintiff down and cause his injuries . One of the principal c.a .R .c.

points argued, however, was that there should be a new tria l
because of misdirection, which is alleged as follows :

"Negligence, as I say, is the absence of reasonable care under all the

circumstances . A street railway company in common with other companie s

that carry passengers are not insurers . It does not absolutely guarante e

that its passegners will not be hurt, but the law requires that such a com-

pany shall, as far as human care and foresight can go, provide a safe con-

veyance for its passengers . "

It may be that the learned judge in part of this statement
overstated the duties of the Railway Company, but he made i t

Cur . adv. vult .
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COURT OF clear that negligence was the absence of reasonable care in al l
APPEAL

the circumstances which is the true definition. Frequently
1931

	

throughout his charge the learned judge emphasizes this . The
Jan . 6 . charge as a whole must be read and if statements are made by

MERCER
the learned judge which go too far they may be rectified b y

v.

	

other statements so as to make the whole charge consistent with
CEERIC the law. The rule as to this has been authoritatively laid down

Ry . Co . in the Privy Council in Blue c$ Deschamps v . Red Mountain

Railway (1909), 78 L.J., P.C . 107. It was also claimed tha t
the following language was misdirection :

"In this action it is not sufficient for the plaintiff to adduce evidence t o

you that the street-car was going more than ten miles an hour through a
MACnoxALD,

thickly populated portion of the city . That may be a breach of the regula -
C .J .B .C .

tions. It would be . "

The learned judge goes on to say :
"It does not follow at all because the defendant Company—assuming yo u

find it proven—has been guilty of such a breach, that the plaintiff must
necessarily recover, because you must remember the other element, namely ,

that it must be shewn that that negligence was the proximate cause of th e

injury . It might not have had anything to do with the injury . "

I do not see any misdirection in that statement .
I think the appeal must be dismissed .

GALLIJER, J .A. : Reading the learned trial judge's charge t o
GALLIHER, the jury as a whole and the answers to the questions submitte d

J .A.

	

to them I do not think any prejudice was occasioned to the
defendant and would dismiss the appeal .

MCPInILLnPs, J .A . : I cannot say that the judgment under
MCPHILLIPS ,

J .A .

		

appeal is wholly wrong and that being my view the appeal mus t
in my opinion stand dismissed .

MACDONALD, J.A . : I agree with the Chief Justice.

Appeal dismissed.

Solicitor for appellant : V. Laursen.

Solicitor for respondent : W. H. Campbell .

MACDONALD,
J .A .
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LLOYD v. HANAFIN . COURT OF
APPEAL

Negligence—Motor-vehicles—Collision—Intersection—Right of way—
Damages .

193 1

Jan . 6 .

At about five o'clock in the evening the plaintiff was proceeding east on

10th Avenue . On nearing Alma Road where there was a "slow" sign

he slowed down to ten miles an hour . He then saw the defendant close

to the intersection coming south in his car on Alma Road, but h e

proceeded across the intersection and his rear left wheel was struck by

the defendant and his car overturned . The plaintiff recovered judg-

ment in an action for damages for negligence.

Held, on appeal, affirming the decision of RUGGLES, Co. J ., that as the

evidence disclosed that the parties arrived at the intersection at sub-

stantially the same time the trial judge below took the proper vie w

that the plaintiff had not lost his right of way and the collision wa s

solely due to the defendant's negligence .

APPEAL by defendant from the decision of RUGGLES, Co. J .
in an action for damages resulting from a collision between th e
plaintiff's and defendant's automobiles . On the 23rd of Decem-
ber, 1929, at about 5 o'clock in the evening the plaintiff wa s
proceeding easterly on 10th Avenue in his automobile, he slowe d
down to ten miles an hour when nearing the intersection o f
Alma Road. He states that he looked to his left and saw th e
defendant's car approaching the intersection from the north on
Alma Road, but he continued on and the rear part of his ca r
was struck by the defendant's car, who, he says, was travellin g
at an excessive speed . There was a slow sign on 7 0th Avenue
and a double street-car line on Alma Road also a double street -
car line on 10th Avenue from the west that turned north into
Alma Road.

The appeal was argued at Vancouver on the 19th of Novem-
ber, 1930, before MACDONALD, C .J.B.C., MARTIN, GALLIHER,

MCPHILLIPS and MACDONALD, M.A.

Alfred Bull, for appellant : There was a slow sign on 10th
Avenue. As to the objection that contributory negligence is no t
pleaded, we submit that it is not necessary . We have pleaded
fault : see Bullen & Leake's Precedents of Pleadings, 8th Ed . ,

26

LLOY D
v.

HANAFI N

Statement

Argument
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8 . The evidence s pews we were on the intersection appreciabl y
ahead of the plaintiff and this, in addition to the fact that ther e
was a slow sign on 10th Avenue gives us the right of way : see
Collins v. General Service Transport Ltd. (1926), 38 B.C. 512 ;
Swadling v. Cooper (1930), 46 T .L.R. 597 ; Nelson v . Dennis

(1930), 3 D.L.R. 215 .
Sloan, for respondent : There was a slow sign on 10th Avenu e

but the defendant admits the plaintiff slowed down to ten mile s
an hour . He had the right of way over traffic coming from the
left . It was held by the trial judge that he slowed down suffi-
ciently and had the right of way. If the defendant did not see
the plaintiff he was negligent, as it was his duty to see him : see
Johnson v. Gi ff en (1921), 3 V.W.R. 596 .

Bull, replied.

	

Cur. adv. vult.

6th January, 1931 .

MACDONALD, C .J.B.C. : The appeal should be dismissed .
The only point upon which I wish to comment in respect to Hi s
Honour 's reasons for judgment is the question of the right o f
way. The vehicle coming from the right has by statute or by-la w
the right of way, but where the other vehicle has reached the
intersecting street substantially ahead of the one having th e
right of way he is not obliged to wait upon the other if the way
appears to be clear . In this case it appears the two partie s
reached the intersection at substantially the same time. There-
fore the one having the statutory right of way should have been
allowed to take it . In this case he was not given it and injury t o
the plaintiff ensued . The right of way at intersections must be
decided upon the circumstances of each particular ease and no t
by a hard and fast rule unless both parties arrive at the inter -
section at the same time when the one coming from the right
would undoubtedly be entitled to the right of way . The right s
of the parties would have to be decided by viewing the circum-
stances of the ease reasonably and deciding whether one or th e
other of the parties acted with reasonable care or with a clea r
right . In this case the parties having arrived at the intersection
at substantially the same time, if the defendant did not see th e
plaintiff it was his own fault and he was the real cause of th e
plaintiff's injury.

COURT O F
APPEA L

193 1

Jan . O .

LLOYD
V.

HANAFIN

Argumen t

MACDONALD ,
C .J .B .C .
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MARTIN, J .A . : It is conceded that the appellant (defendant )
was guilty of negligence but it is submitted that the learned
judge below should also have found that the plaintiff was guilt y
of contributory negligence, and reliance is chiefly placed upo n
the decision of this Court in Collins v. General Service Trans-

port Ltd . (1926), 38 B .C. 512, and if Mr . Bull 's view of th e
extent of that case is correct, it does lend support to his submis-
sion. It must, however, be read in the light of the circumstances
on which it is founded, and the width of the streets in questio n
is a fact of the first importance yet that is not stated in th e
report, though according to the statutory Official Map of Vic-
toria the said streets Johnson and Quadra are both practically
a chain wide respectively at the intersection where the collisio n
took place, while in this case it was agreed by counsel that the
street in question is 80 feet wide and a chain between the curbs .
My brother MCPIIILLIPS and I dissented from that judgment
and so we did not express ourselves on the question so muc h
debated in this case, of when the actual crossing of the intersec-
tion began and the effect of it, but I understand that the major-
ity of the Court did not intend to express the opinion that a
motor-car which has the right of way and is proceeding on it i n
a proper manner is displaced from that right merely because ,
e .g., another car reaches the intersection (which means at the
property lines) a few feet ahead of it and then proceeds t o
"cross its bows." In my opinion before the right of way of on e
car can be displaced by another car there must be, under the
circumstances of each case, a reasonable and substantial prio r
entry upon the crossing of the intersection by that other car .

In the present case the learned judge below took the prope r
view that, on the facts before him, the plaintiff had not lost hi s
right of way and that the collision was solely attributable to th e
negligence of the defendant, and so the appeal should be
dismissed.

GALLIHLR, J .A . : I see no good reason for disturbing th e
judgment below and would dismiss the appeal .

403
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APPEAL
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Jan. 6 .

LLOYD
V.

HANAFI N

MARTIN ,
J .A .

CALLIHEB ,
J.A.

McPxILLTPS, J .A. : This is an appeal with respect to dam-
MCPHILLIP6 ,

ages to a motor-car brought by the plaintiff against the defend-

	

a .A .
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ant, and the learned trial judge, RUGGLES, Co . J., in the County
Court of Vancouver found for the plaintiff and held that ther e
was no negligence on the part of the plaintiff or any contribu -
tory negligence . I was satisfied upon the argument of th e

LLOYD
appeal that the learned judge arrived at the proper conclusion

v .

	

and am confirmed in that view after further consideration. I
HANAFI N

COURT O F
APPEA L

193 1

Jan . 6 .

MCPHILLIPS ,
J .A.

may say that the learned counsel for the defendant (appellant )
admitted that if it could be said that his client was not in th e
intersection of the street upon which the accident took plac e
when he proceeded along Alma Road—he then being at th e
building line, i .e ., the width of the sidewalk intervening befor e
he would be upon the travelled way—that he could not conten d
that his client was other than in the wrong in proceeding as th e
plaintiff (respondent) would have the right of way (Highwa y
Act, Cap. 103, R.S.B.C. 1924, Sec. 19) . The facts were that
the plaintiff was going east on 10th Avenue in the City of
Vancouver and the defendant going south on Alma Road . The
plaintiff had by statute the right of way, the defendant did no t
see him—he ought to have seen him—and cannot on that accoun t
be excused and under the circumstances the defendant wa s
clearly negligent in proceeding without advising himself of th e
situation upon entry into the intersection . I cannot agree with
the submission of the learned counsel for the defendant tha t
being at the building line—he was then in the intersection h e
would not be in the intersection until he was upon the travelle d
way, i .e ., beyond the outer side of the sidewalk line . It is true
there was a stop sign against the plaintiff . The learned judge
found that the plaintiff obeyed that sign and was only going a t
ten miles an hour, a speed reasonable in view of all the circum-
stances. The learned judge said :

"He [the plaintiff] had seen the defendant away up at the north line o f

the intersection . I think then that the question of the car in front, whether
there was one or whether there was not, I do not care—that would no t
interfere with the defendant seeing the plaintiff. He should have seen him."

The case is undoubtedly one of the defendant blundering
along and recklessly failing to advise himself of the condition s
then present. In a case of this kind there can be but one answer
and that is that the defendant was solely to blame for the acci-
dent and must be held answerable for the damages occasioned
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by his negligence—an actionable wrong which entitled the COURT of
APPEAL

learned judge to assess the damages in favour of the plaintiff as

	

—
against the defendant. In Johnson v . Giff en (1921), 3 W.W.R.

	

193 1

596, being a judgment of the Appellate Division of Alberta, Jan . 6 .

McCarthy, J ., who delivered the judgment of the Court said
LLOYD

at p . 598 :

	

v .

"All operators of motor-vehicles in addition to exercising reasonable care
HANAFI N

and caution for the safety of others who have the right to use the highway s

must anticipate the presence of others . They have no right to assume tha t

the road is clear but under all circumstances and at all times they mus t

be vigilant and must anticipate and expect the presence of others ."

In view of all the facts and circumstances of this case th e
learned judge rightly found for the plaintiff . The case is not
one calling for the consideration of the law of contributory neg-
ligence as there is no evidence which would have entitled th e
learned judge to have so found and the learned judge expressly mcPaT'

ZPS '

found that there was no contributory negligence upon the par t
of the plaintiff . Even were it a case of contributory negligenc e
it is to be borne in mind that that does not wholly absolve th e
defendant and in this connection I would draw attention to th e
very recent case of Swadling v. Cooper (1930), 46 T.L.R. 597 .

There in the unanimous judgment of the House of Lords, deliv-
ered by Viscount Hailsham. His Lordship said at p . 598 :

"If, although the plaintiff was negligent, the defendant could have

avoided the collision by the exercise of reasonable care, then it is the

defendant's failure to take that reasonable care to which the resulting

damage is due and the plaintiff is entitled to recover . "

I would dismiss the appeal.

MACDONALD, J.A . : I think counsel for appellant rightly sub-
mitted that respondent was guilty of contributory negligence .
The appellant entered upon the intersection before respondent ' s
car reached it. A further question arises, however . Appellant
had the right to cross the intersection ahead of respondent's car
but was obliged to exercise due care in doing so. It is concede d
that appellant was negligent inasmuch as he did not see respond-

ti1ACDOALn'

ent's car approaching the point of impact until he was about 6

feet away from it . His attention was improperly and unneces-
sarily diverted in another direction . The decisive point is the
ultimate negligence, if any, forming the real cause of the acci-
dent . While the learned trial judge does not address himself
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APPEAL

193 1

Jan . 6 .

LLOY D
V .

HANAFI N

MACDONALD ,
J .A .

to this point his general finding in favour of respondent i s
entitled to some weight even though in error in holding that
respondent was not guilty of any negligence. Apart, however ,
from the trial judge's general finding in favour of respondent I
think on the facts the ultimate negligence causing the acciden t
was that of appellant. At a time subsequent to respondent's
negligent act in driving across the intersection in front of appel-
lant 's car the latter had an opportunity, after his original negli-
gent act in not keeping a proper look out was committed, to
avoid the accident by stopping or turning his car to the righ t
enabling him to pass behind respondent 's car . It is important
on this point to notice that his car came into contact with the
rear left wheel of respondent 's car . All respondent could do at
that stage, to avoid the accident, after his original fault, would
be to increase his speed to get out of the way . It is not easy to
materially increase the speed of a car in a second or two when
one is driving slowly . Appellant, however, by his apathy and
neglect either incapacitated himself from making the movemen t
referred to in time, viz ., a swerve to the right or in the alterna-
tive failed to make that necessary turn of a few feet to clear the
other car. Viewing it in this light and bearing in mind that
appellant's original negligence need not necessarily be segre-
gated, so to speak, from his ultimate negligence (the two may i n
a measure overlap) I think we must hold that appellant had th e
last chance to avoid the accident and failed to take advantag e
of it.

I would dismiss the appeal.

Appeal dismissed.

Solicitors for appellant : Walsh, Bull, Housser & Tupper.

Solicitors for respondent : Farris, Farris, Stullz & Sloan.
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193 1
Company law—Agreement to purchase treasury shares—Shares of anothe r

transferred to defendant and registered in his name—Insolvency— 	
Jan . 6 .

Action by creditors—Repudiation—California law—Whether applicable AMERICA N
—Estoppel.

	

SEAMLES S
TUBE

An agent of a California company went to Victoria to sell shares and CORPORATION

through him the defendant applied for shares in the Company. His

		

v
'

GOWARD
understanding was that he was to receive treasury shares but he actu -

ally received shares that were transferred to him by another person .

The defendant's name was entered upon the Company's register to his

knowledge, he received dividends, and later contributed funds to assis t

in rehabilitating the company but it was not until after this action

was brought that he discovered he had not received treasury stock. He

then repudiated ownership of the stock. An action by the creditors of

the Company to fix the defendant with liability for the Company' s

debts in proportion to the amount of his shares in accordance with the

laws of California, was dismissed .

Held, on appeal, affirming the decision of MURPHY, J ., that the plaintiff

being in the position of that of a person having a statutory right t o

bring an action against shareholders it must first appear that th e

defendant was a shareholder before he can succeed, but the defendan t

was led to believe he was buying treasury stock by the statement of
the Company's agent when as a fact he was not given treasury shares ,

so that there was no contract between the Ahlburg Company and the

defendant for the shares standing in his name.

Held, further, that although the defendant permitted his name to be entered

on the books of the Company as a shareholder, was paid a dividend an d

after the Company became insolvent he joined with other parties in

sending an agent to investigate with a view to rehabilitating the com-

pany, it was not till after this that he discovered he did not receive

treasury stock . Estoppel in pais can only be set up in transaction s

between the parties to the action or persons claiming through a part y

and the Ahlburg Company not being a party to this action, the plaint-

iffs are not entitled to claim through that company .

Per McPItILLIPS, J .A . : Even if it could be said that the defendant was a
shareholder, upon the facts of the case no "mutual intention" of th e

application of the California law was established nor by "fair implica-

tion" could it be implied (see Lord Watson in Hamlyn & Co . v. Talisker
Distillery (1894), A.C . 202 at p . 212) .

APPEAL by plaintiffs from the decision of Muxpny, J . of
Statementthe 10th of April, 1930 (reported, 42 B .C. 551), in an action
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COURT OF in which the creditors of the Ahlburg Gasoline Corporation, a
APPEAL

body corporate, incorporated under the laws of the State of
1931

	

California, sought to fix the defendant, an alleged shareholde r
Jan. 6 . therein, with liability according to the laws of California for a

AMEaICAN proportionate part of its debts . An agent of the Ahlburg Gaso -
SEAmLESS line Corporation had been sent to Victoria to sell shares, an d

TUBE
CORPORATION through him the defendant purchased 100 shares of the pa r

value of $100 each in the Ahlburg Gasoline Corporation . The
defendant claimed that the shares were offered to him by th e
agent of the Company as shares to be allotted by the Ahlbur g
Gasoline Corporation to him, whereas in truth he was given
shares previously held by one Frank Ahlburg in lieu of share s
in the unissued capital stock of the company.

The appeal was argued at Vancouver on the 15th, 16th an d
17th of October, 1930, before MACDONALD, C .J.B.C ., MARTIN ,

GALLIHER, MCPHILLIPS and MACDONALD, JJ.A.

Maclean, K.C., for appellants : Goward had 100 shares i n
the Ahlburg Gasoline Company, a California company that wen t
into bankruptcy in 1927. In the summer of 1926 he bought 5 0
shares upon which he received three dividends, and in th e
November following he bought 50 more shares . Under the laws
of California he as a shareholder is liable to the creditors of th e
Corporation for a proportion of the debts, dependent upon th e
number of shares he holds, and when worked out he is foun d
liable for one-sixty fifths part of the whole debt, namely $873 .
This case must be decided by the law of California : see Allen

v. Standard Trusts Co . (1919), 3 W.W.R. 974, and on appea l
(1920), 3 W.W.R. 990 . The evidence shews Goward did not
apply for treasury stock : see Allan v. McLennan (1916), 2 3
B.C. 515 at p. 518 ; Re Bankers Trust and Barnsley (1915) ,
21 B. C . 130 . There is no proof of any misrepresentation : see
Halsbury's Laws of England, Vol . 20, p . 694, Sec . 1672 ; Oakes

v. Turquand and Harding (1867), L.R. 2 H.L. 325 at p . 351 ;
First National Reinsurance Company v. Greenfield (1921), 2
K.B. 260 at p . 265 ; Bank of Ottawa v. Jones (1919), 2
W.W.R. 4 at p. 20 ; Scholey v. Central Railway Company o f

Venezuela (1868), L.R . 9 Eq. 266 (n) . He received dividends
on the stock he purchased : see Goutlawaite's Case (1850), 3

v .
C OWAR D

Statement

Argument
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De G. & Sm . 258 ; Re Gramm Motor Truck Co . of Canada and COURT OF
APPEAL

Bennett (1915), 35 O.L.R . 224 at p . 231 ; Cheltenham Rail-

way Co. v. Daniel (1841), 2 Q.B . 281 ; Bernard's Case (1852),

	

193 1

5 De G. & Sm. 283 ; Kent v . Freehold Land and Brickmaking Jan . 6 .

Company (1867), L.R . 4 Eq. 588 at p . 600. His conduct
AMERICAN

estops him from repudiating the shares : see Lawrence 's Case SEAMLES S

(1867), 4 Chy. App. 421 at p . 423 >; Re Thunder Hill (1895),

	

zcrsE

C,ORPORATIOti

4 B.C. 61 ; In re Railway Time Tables Publishing Company
GowARD

(1889), 42 Ch. D . 98 ; Re James Pitken and Co . Limited

(1916), 114 L.T. 673 ; In re James Burton & Son, Ld . (1927) ,
2 Ch. 132 ; Scott v . Deweese (1900), 181 U.S . 202 at pp . 212-5 .

He cannot say he was induced by fraud to take this stock . That
he is estopped by taking dividends see In re James Burton &

Son, Ld . (1927), 2 Ch . 132 ; Shean v . Cook (1919), 180 Cal .
92 ; 179 Pac . 185 ; Walter v. Merced Academy Ass'n. (1899) ,
59 Pac . 136 ; Perkins v . Cowles (1910), 108 Pac . 711 . As far
as the creditors are concerned he is on the register as a share -
holder and is liable : see Brenaman v. Whitehouse (1915), 148
Pac . 24 . That the stockholders should contribute to the debts
of the company is a statutory liability see Hunt v. Ward

(1893), 34 Pac. 335 .

	

Argument

J. W. deB. Farris, K.C., for respondent : These cases are
distinguishable as the minds of the contracting parties here wer e
not ad idem. Goward agreed to buy treasury stock but he go t
Ahlburg's shares. One becomes a shareholder by virtue of a
contract and there never was a contract either by Britis h
Columbia law or California law. The Courts here will not
impose any obligation on the defendant under the Californi a
law unless he agrees to it . See Risdon Iron and Locomotive

Works v. Furness (1906), 1 H.B . 49. The case of Allen v .

Standard Trusts Co . (1920), 3 W.W.R . 990 does not apply a s
there was a contract in that case . See also Copin v. Adamson

(1874), 43 L.J ., Ex. 161 ; Emanuel v. Symon (1908), 1 K.B .
302 at p . 314 ; McCraken v . McIntyre (1877), 1 S.C.R . 479 at
p. 530 ; Re Lake Ontario Navigation Co . (1909), 20 O.L.R .
191 ; Baillie's Case (1898), 1 Ch. 110 ; The Magog Textile &
Print Co. v. Price (1887), 14 S.C.R. 664 at p . 671 ; Western
Union Fire Insurance Co. v. Alexander (1918), 2 W.W.R . 546 ;
Allan v. McLennan (1916), 23 B.C . 515 ; Fitzherbert v .
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COUBTOF Dominion Bed Manufacturing Co . (1915), 21 B .C. 226 ;
APPEA L
—

	

Buckley's Company Acts, 11th Ed ., 236 ; Palmer 's Company
1931 Precedents, 13th Ed., 194. It must be shewn that Goward sub -

Jan. 6 . milted himself to the California law, but we say even the Cali -

AMERICAN
fornia Courts would not hold him liable : see Ryon v . Mt .

SEAMLESS Vernon National Bank (1915), 224 Fed. 429 ; 14 C.J. 950,
TUBE

CORPORATION sec . 1476 ; Hobbs v. Tom Reed Gold Mining Co . (1913), 129

Pac. 781 ; Doe d. The Bishop of Rochester v. Bridges (1831) ,
GOWARD

9 L.J., K.B . (o.s.) 113 ; Pasmore v . Oswaldtwistle Urban

Council (1898), 67 L.J ., Q.B . 635 ; Waghorn v. Collison

(1922), 91 L.J., K.B . 735.
Argument Maclean, in reply, referred to Re Thunder Hill (1895), 4

B.C. 61 ; In re Railway Time Tables Publishing Company
(1889), 42 Ch . D. 98 ; Bank of Ottawa v . Jones (1919), 2
W.W.R. 4 ; Re James Pilkin and Co ., Limited (1916), 114
L.T . 673 ; International Casualty Co . v. Thomson (1913), 4 8
S.C.R. 167 .

Cur. adv. volt .

6th January, 1931 .

MACDONALD, C.J.B.C . : The decisive question in this appeal ,
as it appears to me, is whether or not the respondent became a
stockholder in the Ahlburg Gasoline Corporation, a Corporatio n
created under the laws of California, and that if he is not suc h
by agreement, whether he is estopped from alleging the contrary .
The respondent was approached by one Brownlie who was offer -
ing stock in the said Gasoline Corporation for sale to th e
respondent, who is a resident of Victoria, British Columbia .

MACDONALD, Goward asked Brownlie why the Company was selling stock
C.J .B .C. when it was paying dividends. Brownlie answered that th e

Company was expanding and acquiring new interests an d
wanted money for that purpose . Respondent agreed to buy 50

shares and subsequently another 50, making in all 100 share s
at the par value of $100 per share, which he paid to Brownlie .
It appears now instead of Company's shares Brownlie, withou t
respondent's knowledge, transferred to him shares of Ahlbur g
and had them registered in the books of the Company in respond -
ent's name. By the law of California undisclosed to Goward
stockholders in a company, such as this one was, were liable for



XLIII.] BRITISH COLUMBIA REPORTS .

	

411

the debts of creditors as therein set out and the Corporation
having become indebted to the plaintiff the plaintiff brough t
this action to recover from Goward the proportion of their debt s
which his alleged shares bore to the whole capital of the Com -

COURT OF
APPEAL
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Jan. 6 .

parry . That obligation is imposed by section 322 of the Cali- AMERICAN

fornia Civil Code, article 1, and under section 3, article 12 of SEAMLES S
TUBE

the Constitution of the State of California . Plaintiffs in this CORPORATIO N

action claim the sum of $873 .

	

GOWARD

In my opinion there was no contract between the said Ahlburg
Gasoline Corporation and the respondent for the shares now
standing in his name on the Corporation's books . Respondent
thought he was buying treasury stock and he was led to thi s
belief by the statement of Brownlie above referred to . Whil e
as a matter of fact there was delivered to him shares which
were not treasury shares but the shares of Ahlburg himself .
Therefore the respondent is not by contract a shareholder in the
Ahlburg Gasoline Corporation. Section 322 gives the creditors
of the Corporation the right of action against shareholders an d
since respondent is not a shareholder he is not liable unless he
be estopped from setting up the want of validity to his contract .

I think it must be taken that the Ahlburg shares were trans- MACDONALD,

C.J .B .C.

ferred to respondent 's name on the books of the Company wit h
his acquiescence although he did not know that they were not
treasury shares. The conduct relied upon to find estoppel is tha t
respondent permitted his name to be entered on the books of the
Corporation as a shareholder, and was paid a dividend by the
Corporation, and that after the Corporation became insolvent
he joined with other parties in sending an agent to Californi a
to investigate and if possible rehabilitate the Corporation .
Respondent did not discover the true nature of what had bee n
done until after the insolvency of the Corporation, and furthe r
when he assented to his shares being entered in his name h e
assented only to shares which he had agreed to buy being entere d
in the Corporation's books in his name and when he accepted a
dividend he accepted it in the belief that he was a shareholde r
in respect to shares that he had agreed to buy, namely treasury
shares. The sending of a representative to California to investi-
gate resulted in nothing but that act could not be regarded a s
one which could be put forward as an estoppel . The debts had
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COURT OF been incurred before this and the act aforesaid could not have
APPEAL
---

	

prejudiced the plaintiffs . Again there is no evidence that th e
1931 plaintiffs were prejudiced by any of the aforesaid acts of th e

respondent . They did not incur the debts relying upon respond -

AMERICAN
ent being a shareholder. There is no evidence to that effect .

SEAMLESS Estoppel in pads can be set up only in transactions betwee n
TURF

CORPORATION parties to the action or other persons claiming through a party .
v.

	

The Ahlburg Gasoline Corporation is not a party to this action ,
GOWARD

and I am of opinion that the plaintiffs are not entitled to clai m
through that Corporation. It is true that there is evidence by
California professional witnesses to the effect that by reason o f
the said section 322, the shareholder is deemed to have entere d
into a contract with the creditors to pay what they are mad e
liable to pay by the section ; that a fictitious contract is implie d
to have been made by the Corporation acting for the shareholder s
and the plaintiff that the shareholders would pay these moneys.
That seems to me to be rather a strained construction of the

MACDONALD, section, but assuming it to be the true construction the respond -
C .J .B.C . ent not being a shareholder which is the only relationship

between him and the corporation from which an agency coul d
be implied it is not drawn within the operation of the section .
Therefore nothing in the nature of an implied agreement or an
agreement in which the Corporation is the agent of the share -
holder can be maintained . If on the other hand the plaintiff's
position is that of a person having a statutory right to bring
action against shareholders then it must appear that the respond-
ent was a shareholder before that can succeed and that I hav e
decided, sustaining the trial judge, that he is not .

Other points were raised in argument, that is to say that th e
Corporation had no power to sell its shares at the date of th e
transaction between respondent and Brownlie, it not havin g
then obtained the permit necessary tinder the law of Californi a
to enable it to sell shares. This point was not strongly pressed ,
and since it has become unnecessary to decide it, in view of wha t
I have said above, I need express no opinion upon it .

The result is that the appeal should be dismissed .

MARTIN ,
J.A .

	

MARTIN, J.A . : I concur in the dismissal of this appea l

Jan . 6 .
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GALLIHER, J .A . : Whether there was a contract or not should
I think be determined by British Columbia law . If there wa s
a contract then I think the interpretation and effect of that
contract and the resultant liability thereunder should be deter -

COURT OF
APPEAL

193 1

Jan . 6 .

mined by California law .

	

AMERICAN

In the case at Bar had Goward received treasury shares he SEAMLES S

would

	

from what might be urged as to contracting for

	

TUB E(apart

	

g

	

ORPORATIO N

shares before permit being issued) have been in the same posi-
tion as was the defendant in the case on appeal in Manitoba o f
Allen v . Standard Trusts Co . (1920), 3 W.W.R . 990 . With
the law as laid down in that case and the authorities cited, if I
may respectfully say so, I am fully in accord . But it is to be
noted that in the Allen case, supra, there was no dispute as to
Sir William Whyte being a shareholder while here it is urged
that Goward never was a shareholder and there was no contract .
The learned judge below has found that there was no contract.
Brownlie was sent up by Ahlburg the president of the Ahlbur g
Gasoline Company to obtain subscriptions for shares in tha t
Company and in the course of negotiations with Goward Brown-
lie stated in answer to a question by Goward that they wer e
making these sales of stock for the purpose of procuring mone y
for enlarging their operations. Goward himself says that whil e
he cannot say definitely that the thought entered his mind at th e
time he never contemplated anything but that he was buyin g
treasury shares and I think he was justified in so believing b y
reason of what I have just stated.

He was given reissued shares of Ahlburg and on the face o f
the certificate there was nothing that would apprise him of thi s
fact so that he never received what he was contracting for an d
the minds of the parties never met and I agree with the learne d
trial judge that there was no contract between the parties, unles s
a contract can be established by estoppel .

But another and more difficult question arises as to what
position he is in as to the creditors of the Corporation which i s
now in liquidation and as I have already stated that I think i t
must be determined by the law of California .

Subdivision B, section 5, Cap . 111 of the Bankruptcy Act in
force in the United States being a Federal Act and applicabl e
in all the States is as follows :

v .
GOWARD

OALLIHER ,

J .A.
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"The bankruptcy of a corporation shall not release its officers, directors
APPEAL

		

or stockholders as such from any liability under the lams of the United
States ."

And in the California law in section 322, article 1, in the Civil
Jan. 6 .
	 Code under liability of stockholders it is enacted :

AMERICAN

	

"Each stockholder of a corporation is individually and personally liabl e
SEAMLESS

for such proportion of all its debts and liabilities contracted or incurredTUBE
CORPORATION during the time he was a stockholder as the amount of stock or shares

v .

	

owned by him bears to the whole of the subscribed capital stock or share s
GOWARD of the corporation .

"Any creditor of the corporation may institute joint or several action s

against any of its stockholders for the proportion of his claim payable by

each, and in such action the Court must ascertain the proportion of th e
claim or debt for which each defendant is liable, and a several judgmen t
must be rendered against each, in conformity therewith"

The learned trial judge while he held that liability in the cas e
of an ex juris stockholder should be determined under British
Columbia law dealt with the question also under the Californi a
law and in either event determined that there was no liability .

In dealing with the British Columbia law the learned judge
relied on the ease of Risdon Iron and Locomotive Works v .

Furness (1906), 1 K.B. 49 . There the facts are shortly these :
&ALLIHER, The Company was incorporated under the Joint Stock Cam -

s' A ' panies Act as a limited company for the purpose of acquirin g
and working mines in (amongst other countries) the United
States of America, and by the articles of association the direc-
tors were empowered to do all things necessary to comply with
the requirements of the law of any country where the compan y
might carry on business . The company acquired and worked
mines in the State of California and purchased machinery fro m
the plaintiffs. The company afterwards became insolvent an d
the action was brought for the defendant's proportion of th e
price of the machinery. It was there held that the defendan t
did not by becoming a member of the company upon the term s
of the memorandum and articles of association authorize th e
directors to pledge his personal credit for the price of the good s
supplied and that in the absence of express authority on his par t
the action could not be maintained against him affirming th e
judgment of Kennedy, J ., in the Court below . The ratio

decidendi of that case as I read it is not applicable to the cir-
cumstances of this case. The company in which Goward sub -

1931
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scribed for shares is incorporated under the laws of the State of COURT OF
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California and is not a limited company. Goward, as I take it,

	

—
had he received treasury shares, would have been bound by the

	

193 1

laws of the State of California and would have been directly Jan. 6.

within the decision of Allen v. Standard Trusts Co ., supra .

	

AMERICAN

Then what is the position of the creditors in view of the fact SEMLPES S

that Goward appears on the books of the Company as a recorded CORPORATION

shareholder ? The mere fact that he so appears would not of GOWARD

itself constitute him a shareholder—in other words while i t
would be prima facie proof it would not necessarily be conclusiv e
and evidence might be given that he was not a shareholder such
as was given in the case of Shean v. Cook (1919), 179 Pac . 185 .

By reason of difference of views expressed by the experts o n
California law called as witnesses we may look at United State s
decisions cited as authorities . Shean v. Cook, supra, is an
authority in the circumstances of that case . These circum-
stances were that the husband of the defendant was the principa l
shareholder in the company—that he without the knowledge o r
consent of his wife transferred his shares to her and issued a
certificate to her and recorded it in her name . He then took OALLIHER ,

the certificate to her telling her what he had done but she

	

J .A.

repudiated the transaction and told him she would have nothin g
to do with the shares or the concerns of the company and
endorsed the certificate in blank in order to have the shares
retransferred and re-recorded in her husband's name which was
not done so that when action was brought she still appeared on
the books of the company as a shareholder . The Court held that
she was not a shareholder and not liable .

I think the case at Bar really comes down to this : No con-
tract having been found, is Goward estopped by reason of hi s
acts and conduct from denying that he is a shareholder ? An d
the following grounds are relied upon : Goward knew (1) tha t
he was on the books of the Company as a shareholder ; (2) he
voluntarily permitted his name to be so recorded ; (3) he was
in receipt of dividends ; (4) he took part with other sharehold-
ers in endeavouring to rehabilitate the Company when it go t
into difficulties .

It might be well to mention here that Goward did not know
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COURT OF until this action was brought that the shares for which he wa s
APPEAL

registered were not treasury shares . I think the doctrine of
1931

	

estoppel is dealt with in the same manner in the Californi a
Jan. 6 . Courts as it is in ours . Goward's position is that as there is no

AMERICAN
contract there can be no estoppel and that is in effect the findin g

SEAMLESS of the learned judge below. Though the parties are not ad idem
TUBE

CORPORATION there may be a contract by estoppel . In Everest & Strode on
v .

	

Estoppel, 3rd Ed., under the heading "Contract by Estoppel "
GOwARD

the learned author says at p. 239 :
"There can be no contract when the parties are not ad idem except by

estoppel . In order for a contract by estoppel to arise, the circumstances

must be such as to preclude one of the parties from denying that he has

agreed to the terms of the other . "

citing Smith v. Hughes (1871), L.R. 6 Q.B. 597 at p . 607. In
that case Blackburn, J . says at p. 607 :

"But I have more difficulty about the second point raised in the case . I

apprehend that if one of the parties intends to make a contract on one se t

of terms, and the other intends to make a contract on another set of terms ,

or, as it is sometimes expressed, if the parties are not ad idem, there is no

contract, unless the circumstances are such as to preclude one of the partie s

from denying that he has agreed to the terms of the other ."

The circumstances here do not I think preclude Goward fro m
t,ALLIIIER, denying that he ever agreed to accept reissued shares in th e

J .A .
Company, his position being that all acts done by him an d
benefits accepted were done and accepted on the assumption tha t
he was the holder of treasury stock which he believed he wa s
and which he believed he was contracting for, and could not b e
taken to have agreed or assented to something he knew nothing
about at that time, viz ., that the shares were transferred shares .

I would say here that there is no contract by estoppel, and n o
contract between the parties as they were not ad idem. In such
a case can the California statute relied upon create any liabilit y
in favour of the creditor'?

The evidence Montgomery—"the liability is one created by
statute, but is held to be contractual in its nature" and Richards ,
"The stockholder's liability is one created by statute ."

I think the liability is predicated on the fact that he is a
stockholder and in my opinion he is not .

As no contract has been established, and he has never agree d
to the terms of the contract sought to be enforced, in this view
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it is not necessary to deal with the question of fraud, or con-
tracting for shares before permit issued.

I would dismiss the appeal .

COURT OF
APPEAL
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Jan . 6 .

McPHILLIPS, J .A . : In my opinion the learned trial judge,
AMERICAN

Mr. Justice MLRPHY, arrived at a correct conclusion and was SEAMLES S

right in dismissing the action . In any case, and if the respond-

	

TUBE
CORPORATIO N

ent could rightly be deemed a shareholder the obligations that
Go

V .

he would have been under would be such obligations only as th e
lex loci celebrationis would impose, not the lex loci solutions .

Here we have a novel territorial law of the State of Californi a
invoked whereby it is attempted to impose a liability upon th e
respondent upon the footing that he is a shareholder in a Cali-
fornia company and liable for the debts owing by the company.
Certainly a most startling contention, i .e ., that the mere pur-
chase of shares in British Columbia has created a liability upo n
the individual shareholder and a privity of contract with
creditors of the company, entitling creditors to sue the share -
holders and that is what is attempted here. It is clear that
under the law of England (and that law we have) the contract
is presumed to be governed by the law of the country where the MCPHILLIPS ,

contract is made, and that was British Columbia . This is the

	

J.A .

law where the contract is partly or even wholly to be performe d
in another country . In the present case in the State of Cali-
fornia. That is in its result this—that the onus probandi i s

upon the party asserting the obligation to establish that ther e
was a contractual obligation assumed by the respondent to b e
bound by the law of the State of California and there is abso-
lutely no evidence to support this .

I would refer to what Lord Watson said in Hamlyn & Co. v .

Talisker Distillery (1894), A.C. 202 at p . 212 :
"When two parties living under different systems of law enter into a

personal contract, which of these systems must be applied to its construc-

tion depends upon their mutual intention, either as expressed in thei r

contract, or as derivable by fair implication from its terms . In the absence

of any other clear expression of their intention, it is necessary and legiti-

mate to take into account the circumstances attendant upon the making o f

the contract and the course of performing its stipulations contemplated by

the parties ; and amongst these considerations, the locus contractus and the

locus solutionis have always been regarded as of importance, although

English and Scotch decisions differ in regard to the relative weight whic h

27
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COURT OF ought to be attributed to them when the place of contracting is in one
APPEAL form, and the place of performance in another . "

1931

	

It could not for a moment be contended that in the presen t

Jan. s . case the respondent contemplated that in purchasing shares in a
	 — California company, that notwithstanding his shares were fully

AMERICAN

	

there was a further liability to unpaid creditors of the
SEAMLESS

paid,

	

y
TUBE

	

company. That is it could not be successfully said in this cas e
CORPORATION that the purchase and holding of shares in the company, ipso

GOWARD facto, imposed an obligation upon the respondent to discharg e
the obligations of the company—that certainly cannot be said
to have been contemplated when the contract was made. How-

MCPF17LLIPS, ever, it is not really necessary to pursue this subject in affirmin g
J .A . as I do the judgment under appeal but were it necessary to do s o

I would consider that no enforceable cause of action was estab-
lished by the appellant against the respondent even upon th e
premise that the respondent is a shareholder in the company an d
estopped from contending otherwise .

I would dismiss the appeal .

MACDONALD, J.A. : The appellants, creditors of the Ahlburg
Gasoline Corporation, a California company, sued respondent i n
British Columbia on the ground that, as the holder of 100 share s
on the register of said corporation upon its bankruptcy (or
whether bankrupt or not) he was, by California law, liable to
pay to them such proportion of their claims as the amount o f
shares owned by him bore to the whole of the subscribed capita l
stock of the corporation . As the subscribed capital amounted t o
$6,500 respondent is sued for a one-sixty-fifth part of the debt s
of the company. Mr. Justice MURPHY dismissed the action
mainly on the finding that respondent was not, in fact, a share-
holder in said corporation because he received not the stipulate d
treasury shares of the company, but certain shares owned by one
Ahlburg who promoted it . Respondent did not, in the opinio n
of the trial judge, receive what he contracted to purchase . There
was neither identity of subject-matter nor of purpose .

The pertinent sections of California law (section 322, articl e
1, Cap. 11 under "Corporations" Civil Code) are as follows :
[already set out in the judgment of GALLZHER, J .A.] .

It was, I think, conceded that appellants must shew tha t

MACDONALD,
d .A .
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respondent was a shareholder in the Ahlburg Gasoline Corpora-
tion according to the laws of this Province to enable them to

COURT OF
APPEA L

maintain this action although, I take it, the ordinary common

	

193 1

law principles relating to the formation of a contract is common Jan. 6 .

to both countries. If, however, a contract to take treasury
AMERICAN

shares is established then,—

	

SEAMLESS

"It is now established by the law of this country that one who becomes

	

TUB E

a shareholder in a foreign company, and therefore and thereby a member of
CORPORATION

U .
that company—such company existing in a foreign country, and subject in COWARD

all things to the law of that country—himself becomes subject to the law

of that country, and to the articles or constitutions of that company con-

strued and interpreted according to the law of that country in all things

and as to all matters and all questions existing or arising in relation to o r

connected with the acts and affairs and the rights and liabilities of suc h

company and its members severally and collectively" :

Kelly, C.B . in Copin v. Adamson (1874), L.R. 9 Ex . 345 at
p . 349, sustained on appeal (1875), 45 L.J., Ex. 15) .

The principal point to decide is—Was respondent a share-
holder in said corporation or did he acquire the private property ,
to wit : certain shares belonging to another shareholder (Ahl-
burg) who was at liberty to dispose of them as his own persona l
property ? Respondent purchased the first 50 shares in Victoria ,
B.C., through one Bro'wnlie who represented that he was MACDONALD,

J .A .
interested in a gasoline absorption plant in Los Angeles and wa s
selling stock to enable it to carry on and enlarge projects in view .
In my opinion he was the agent of the company, not of Ahlburg ,
although he sold the latter's shares . He asked respondent to
become a shareholder, i.e ., in the company. Respondent at first
demurred but upon further representations that more capita l
was necessary to enlarge the plant and to operate in new field s
agreed to subscribe ; paid to Brownlie $5,000 and received a
receipt for $5,000 "for 50 shares stock in the Ahlburg Gasoline
Corporation." He finally received certificate No . 22 for 5 0

shares in the Ahlburg Gasoline Corporation. About four month s
after the first purchase respondent bought another block of 50

shares for $5,000 and received a similar receipt from Brownlie
except that "per Alice IL Brownlie" was added to it . I make
no distinction between the first and second purchase. There is
no doubt that respondent thought he was purchasing shares i n
the corporation, not transferred shares . The purpose for whic h
the money was required, viz., to provide additional capital
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COURT OF carried that inference and no other. In addition Ahlburg in a
APPEAL
.—

	

letter to the respondent, setting out the facts, stated that Brown -
1931

	

lie was to "sell the company's shares and thus obtain workin g
Jan . 6 . capital." At the time of the purchase the Ahlburg Gasoline

AMERICAN
Corporation had no authority to issue shares . A permit

SEAMLESS required by California law to sell stock was not issued unti l
TUBE

	

some time thereafter and pursuant thereto a block of shares wa sCORPORATIO N

V .

	

issued by the Corporation to Ahlburg in consideration of certain
GOWA RD

assets transferred to the company by him. It was from this
personal stock that respondent received the shares in question .

Respondent's money was paid over to and received by Ahlburg
and held by him as trustee in trust for the company and later
when a permit to issue stock was obtained he transferred par t
of his own shares to respondent and to other purchasers . It is
not a question of whether or not Brownlie falsely represente d
that he was selling treasury stock when none was availabl e
whereas he was selling Ahlburg's personal holdings. The point
is, Did respondent on his part negotiate for the purchase o f
treasury shares while Brownlie had in mind transferred share s
and if so could a contract to purchase shares in the company

MACDONALD,

J .A. eventuate? It was material that respondent should get treasury
shares because had Ahlburg remained a shareholder respondent ' s
liability would be decreased . However, respondent's nam e
apparently finally appeared on the register of the company a s
the holder of the shares purchased by him through Brownlie .
How it was effected is not quite clear, although presumably, a
transfer in blank was written by Ahlburg and a new certificat e
issued and sent to respondent .

Counsel for appellants submitted that respondent's name wa s
placed on the register without fraud on the company's part an d
that his defence amounts to an effort to have his name remove d
and because the company is in bankruptcy he cannot do so. He
submits, as I understood it, that the inquiry is terminated by th e
appearance of his name on the register as the holder of 10 0
shares . That fact, however, would only be prima facie evidence
that he was a shareholder. If he received treasury shares he is
properly registered because that is what he bargained for . A
contract to take shares of course is proven like any other con-
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tract. Delivery of the thing bargained for is necessary and aouxT
APPEAL

O F

without it there is no contract unless there is an election to tak e
the substituted article .

	

193 1

Allan v . McLennan (1916), 23 B.C. 515 was relied on. I Jan . 6 .

do not think it is relevant. McLennan on the facts involved was AMERICAN

held liable in damages for deceit but the point which might have SEA

TUB E
MLES S

been helpful, had it been decided, was not dealt with, viz ., CORPORATION

whether or not double liability could be imposed upon the

	

v .
GoWARD

plaintiffs in view of the fact that, although they purchased wha t
were virtually McLennan's shares and did not, as they thought,
provide additional capital for the bank yet they appeared as
shareholders on the register of the bank . Had it been held that,
they could not escape the ordinary liabilities attached to regis-
tered shareholders the case would be of assistance . That was
left for further determination in the liquidation proceedings an d
we have no information as to the outcome on this point, if it wa s
in fact litigated.

Cases like Oakes v . Turquand and Harding (1867), L.R . 2
H.L . 325 do not assist appellants . It establishes that afte r
bankruptcy a shareholder induced to subscribe for shares by
fraud cannot resist the creditors ' right to have him placed on MAOJON ALD,

the list of contributories . A contract induced by fraud is void -
able at the option of the party defrauded. It is not a void con -
tract . If respondent' s alleged contract to purchase shares in the
corporation is void for failure of the parties to treat in respec t
to the same subject-matter the foregoing and many other case s
cited have no application . No beneficial results can accrue from
a void contract . It is, subject to later observations, as if th e
parties never met and the directions in an arbitrary manner
entered the names of one of the parties on the register and issue d
a certificate . Affirmation, acquiescence or failure to repudiat e
cannot affect something not in else . It is not a question of mis-
representation but failure to reach an agreement where on e
offers to sell one thing and the other agrees to buy something
essentially different, in this case very materially different as th e
event proves . Of course if one enters into a contract for a cer-
tain article and receives another and retains it he must pay fo r
it (Lindley, L.J., in Ex party Sandys (1889), 42 Ch. D . 115) .

But respondent, as the learned trial judge found "only became
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OOIIRT OF aware of the true facts in reference to the shares he was sup -
APPEAL

posed to have acquired after the commencement of these pro-

	

1931

	

ceedings. Thereupon he immediately repudiated ownership ."
Jan . 6. He did not therefore wittingly retain the transferred shares. He

AMERICAN
committed no conclusive act, with knowledge of the facts, shew -

SEAMLESS ing an assent to the acceptance of the transferred shares . Had
TUBE

CORPOSATION he acted otherwise he might have been treated as a shareholde r

GOWARDv .
of the company . If after his name was placed on the register
he acted in a manner only consistent with membership he woul d
fall heir to all the obligations of an original shareholder. That
is not to say that efficacy is given to a void contract : it is a new
situation created by the acts of the parties. From these acts a
new promise is implied . I agree, therefore, with the learne d
trial judge that there was no contract . True respondent's
evidence with its lack of clarity in not fully appreciating th e
difference between transferred and company shares is somewha t
vague . But the learned trial judge on the facts, and the natura l
inferences arising therefrom, reached that conclusion and w e
should not interfere.

MAODOxALD, We were referred to authorities to shew that after the wind -
J.A . ing up of a company shareholders who before that event might

on various grounds have their names removed from the registe r
cannot then do so . As already intimated, liability in Californi a
to pay creditors ' claims does not arise only upon bankruptcy .
However, the rule does not apply where the alleged contract i s
void and the shareholder promptly repudiates and where he i s
not, as in this case, estopped from denying assent . (Re Lake

Ontario Navigation Co. (1909), 20 O.L.R . 191 at p. 194) .
I agree with the conclusions reached in two decisions by

single judges (Muv iiv, J . and GREGORY, J . in Brydges v.

Dominion Trust Co . (1919), 2 W.W.R. 510 and Western Union

Fire Insurance Co . v. Alexander (1918), 2 W.W.R. 546) in
which where transferred shares were given to applicants fo r
treasury shares it was held no contract was effected and afte r
liquidation the applicants ' names were removed from the list
of contributories . If that is good law a fortiori can responden t
not be held liable for the corporation 's indebtedness to creditors
in California ? The fact of bankruptcy cannot alter or enlarge
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the obligations of the respondent . It follows that respondent is COURT OF
APPEAL

not a shareholder in the California company and because of that
finding the appeal should be dismissed .

	

193 1

Appeal dismissed.

	

Jan . 6 .

AMERICA N
SEAMLES S

TUB E
CORPORATION

V .
GoWARD

Solicitors for appellants : Elliott, Maclean & Shandley.

Solicitors for respondent : Heisterman & Tait .

LECHTZIER v . LECHTZIER .
LEVY v. LECHTZIER .

COURT OF
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Negligence—Motor-vehicles—Collision—Intersection of streets—Damages

Gratuitous passengers—Evidence—Practice—Amendment of pleading— an. 6 .

Discretion.

	

LECHTZIE R
v.

The plaintiffs were gratuitous passengers in the defendant's car as she LECHTZIER

drove northerly on Angus Drive in Vancouver . As she approached

	

LEV Y
41st Avenue she slowed down to 15 miles an hour and although there

	

v
was a stop sign, she continued across the intersection without stop- LECIITZIE R

ping. One Sumner was driving his ear westerly on 41st Avenue at

about 30 miles an hour. When he was 80 or 90 feet from the inter -

section of Angus Drive he saw the defendant at the stop sign on Angus

Drive, and thinking she would stop, continued on . When he saw

the defendant's car come out on to the intersection, he put on hi s

brakes and turned to his left, but his right wheel struck the defendant' s

rear right wheel and the plaintiffs were injured . The plaintiffs recov-

ered judgment in an action for damages .

Held, on appeal, affirming the decision of GREGORY, J., that Sumner had a

right to assume the defendant would stop at the stop sign and he r

failure to do so was the proximate cause of the accident.

The plaintiff Levy claimed general damages in the sum of $200 in he r

statement of claim and the learned trial judge gave judgment in he r

favour for $350 in general damages . No application was made to

amend the statement of claim in the Court below . An application to

the Court of Appeal to amend the statement of claim by striking ou t

the figures $200 in the prayer of relief and substituting the figures

$350 was refused, and the general damages reduced to $200 (MCPHIL-

LIPs, J .A . dissenting) .

APPEAL by defendant from the decision of GnEaox,Y, J . of
Statement

the 22nd of May, 1930, in an action for damages arising out of
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a collision between the defendant's automobile and an auto-
mobile driven by one Sumner at the intersection of Angus Driv e
and 41st Avenue in Vancouver at about 1 o'clock in the morning
of the 30th of May, 1929 . The defendant was driving her ca r
northerly on Angus Drive, the plaintiff Mrs . Levy sitting besid e
her in the front seat and the plaintiff Mrs. Lechtzier sitting in
the back seat, both being gratuitous passengers . Sumner was
driving his car westerly on 41st Avenue, on which was a doubl e
street-car line, and he approached the intersection of Angus
Drive at about 30 miles an hour . When he was from 80 to 9 0
feet from the intersection he saw the defendant's car to his left ,
close to the stop sign on Angus Drive, and about 47 feet from
where the cars came together . When he saw the defendant con-
tinuing across the intersection without stopping, at about 1 5
miles an hour, he put on his brakes and turned sharply to his left ,
but too late to avoid a collision, his right front wheel striking
the rear right wheel of the defendant 's car . Sumner 's car wa s
overturned and the defendant's car was turned completel y
around. The plaintiff Leehtzier's shoulder was broken and sh e
suffered other injuries . Mrs. Levy was thrown from the car and
badly scraped, being confined to her room for two weeks from
the shock.

The appeal was argued at Vancouver on the 5th, 6th and 7t h
of November, 1930, before MACDONALD, C .J.B.C., MARTIN,
GALLIHER, MCPHILLIPS and MACDONALD, JJ .A .

Craig, K.C., for appellant .
Locke, for respondents, moved to amend the statement of

claim in the Levy ease by increasing the claim for general dam -
ages from $200 to $350, as the trial judge allowed Mrs . Levy
$350 general damages. There is power under marginal rule
305 : see also Wyatt v. The Rosherville Gardens Compan y

(1886), 2 T.L.R. 282 ; The Dictator (1892), P. 304 ; Beckett

v . Beckett and Jones (1901), P. 85 ; The City of Montreal v.

Hogan (1900), 31 S .C.R. 1 ; Australian Steam Navigation

Company v. Smith & Sons (1889), 14 App. Cas. 318 .
[Judgment on the motion was reserved] .
Craig, on the merits : Both plaintiffs signed statements con-

trary to the evidence on the trial, and the defendant hersel f
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Jan . 6 .
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Argument
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being injured she was a hostile witness . On the evidence this
defendant was not negligent, the negligence of Sumner, th e
driver of the other car being the proximate cause of the accident .
Not stopping at a stop sign may be a breach of the by-law but
it does not constitute negligence : see Gauley v . Canadian Pacific

Railway Co. (1930), 65 O .L.R. 477 at p. 484. Assuming we
were negligent, the driver of the other car was guilty of con-
tributory negligence and his negligence was the proximat e
cause of the accident : see Dent v. Usher (1929), 64 O.L.R.
323 ; Engel v. Toronto Transportation Commission (1926), 59
O.L.R. 514 ; Wallace v. Viergutz (1920), 2 W .W.R. 333 ;
Howard v. Henderson (1929), 41 B.C. 441 ; Macdonald v .

Tavistock Milling Co . (1924), 27 O.W.N. 299 ; McLaughlin

v . Long (1927), S .C .R. 303 ; Collins v. General Service Trans-

port Ltd. (1926), 38 B.C. 512 ; Turner v . Cantone & Whelan

(1929), 4 D.L.R. 724 ; Watt v. Reid (1930), 2 D.L.R. 215 ;
British Columbia Electric Railway Company, Limited v . Loach

(1916), 1 A.C . 719 ; Brenner v . Toronto R.W. Co. (1907), 1 3
O.L.R. 423 ; Hanley v. Hayes (1924), 55 O .L.R. 361 ; Allen

v . City of Edmonton (1930), 2 W.W.R. 25. It was held that
the by-law in so far as it interfered with the right of way wa s
ultra vires : see Pipe v. Holliday (1930), 42 B .C. 230. They
were gratuitous passengers and are not entitled to recover on th e
negligence here shewn : see Nightingale v . Union Colliery Co .

(1904), 35 S .C.R. 65 ; Armand v. Carr (1926), S.C.R. 575 .
The fact of their being gratuitous passengers is one of th e
circumstances.

Locke : The contributory negligence of a driver when he i s
neither the servant nor agent of a passenger is not a defence to
an action by the passenger against the person responsible for th e
accident : see The Canadian Pacific Railway Company v . Smith

(1921), 62 S.C.R. 134. As to the right of way, it is not a
question who is ahead : see Swadling v. Cooper (1930), 46
T.L.R . 597 . The other car proceeded on the assumption that
the defendant would obey the law and stop when the stop sign
was facing her : see Toronto Railway v . King (1908), A .C. 26 0
at p. 269 ; Chaplin v . Hawes (1828), 3 Car . & P. 554 ; Sands
v. Greer (1930), 3 D.L.R. 67 at p . 70 . On ultimate negligence
see Winnipeg Electric Rway. Co. v. Canadian Northern, Rway .
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Co. (1919), 59 S.C.R. 352. A third party is now suing : see
Beven on Negligence, 4th Ed ., 227 ; Abbot v . Macfie (1863), 2
H. & C. 744 ; Armand v . Carr (1926), 3 D.L.R. 592 at p . 597 ;
Harris v. Perry & Co. (1903), 2 K.B. 219 ; Pratt v. Patrick

(1924), 1 K.B. 488 at pp. 490-1 . A breach of a by-law is evi-
dence of negligence itself : see Nelson v. Dennis (1930), 38
Man. L.R. 553 .

Craig, replied .
Cur. adv. vult.

6th January, 1931 .

MACDONALD, C .J.B.C . : I would dismiss the appeal, and in
Ruth Levy v . Lechtzier I would dismiss the appeal subject to
the reduction of the amount of damages. The plaintiff claime d
$200 damages and the learned judge gave her damages $350 .
No application to amend was made until it was made to thi s
Court. I would dismiss the application to amend and reduce
the damages to $200 . If the amendment was to have been made
at all, and I do not think it ought to have been, the application
should have been made to the learned trial judge who coul d
then have reconsidered his judgment in view of the amendment .

MARTIN, J.A . : I agree in the disposition of this appeal, an d
MARTIN, also in the dismissal at this stage, under the circumstances, o f

J .A .

	

the motion to amend the plaint by increasing the amount of
damages asked for.

GALLIHER, J .A . : In the best consideration I can give to the
evidence in this case I am of the view that the defendant an d
the driver of the other car who is not a party to this action wer e
both negligent, that each could have avoided the accident in the
circumstances, that the negligence of both contributed to th e
accident in an equal degree including what might be terme d
ultimate negligence.

In such a case if the action was between these two parties th e
Contributory Negligence Act would apply but as it is between a
passenger in the defendant's car and the defendant herself i t
does not, as I view it, apply ; and at the most what the plaintiff
as a passenger has to prove to entitle her to recover is that th e

COURT OF

APPEAL

193 1

Jan . 6 .

LECHTZIER
G .

LECHTZIER

LEVY
V .

LECHTZIER

MACDONALD ,
C .J .B.C .

GALLIHER ,
J .A .



XLIII.] BRITISH COLUMBIA REPORTS.

	

427

defendant contributed to the accident in the manner I have COURT OF

indicated .

	

APPEAL

The appeal should therefore be dismissed .

	

193 1

As to the judgment in favour of Mrs . Levy, I would reduce Jan . 6 .

that to the amount claimed in the statement of claim for the 1,ECATZIEa
reasons stated by the Chief Justice .

	

v.
LECHTZIER

McPHILLIPS, J.A . : Both cases were tried together and the

	

LEvy

appeals were considered and heard together . The actions were
LEexTZIER

brought for personal injuries, pain and suffering and specia l
damages. The trials were heard before Mr . Justice GREGORY

without a jury. The learned trial judge found that there was
negligence upon the part of the defendant and that the plaintiff s
were each entitled to recover in respect of the actionable wron g
committed, assessing the damages respectively at $1,950 and
$541 .95 .

Apparently in the Levy action only $200 was claimed in th e
plaint for general damages and the learned judge allowed $350 .

The order for judgment was duly taken out and entered withou t
any amendment being made. At this Bar an application was
made for an amendment to the extent of the amount allowed for
general damages, viz ., $350 . The application was reserved. In
my opinion it is a proper case for the allowance of an amend -
ment as asked. There can really be no valid reason for not MCP

JIAIPS '
allowing the amendment—it is after all merely formal in it s
nature and no prejudice is possible of being occasioned and non e
is shewn (Tildesley v. Harper (1878), 10 Ch. D . 393 at pp.
396, 397 ; London and Northern Bank (Limited) v . George

Newnes (Limited) (1900), 16 T.L.R. 433 ; Beckett v . Becket t

and Jones (1900), 70 L .J., P. 17 ; Knowlman v. Bluett (1873) ,
43 L.J ., Ex. 29, 32) . It is significant that no objection wa s
made at the time of the settlement of the order for judgment
and the judgment was duly passed and entered . The objection
to the amendment upon the facts of the case here cannot b e
termed otherwise than factitious and should not prevail. It
must be remembered that in practice general damages are not a s
a rule stated at any given sum it only happens to have been don e
here, no doubt, technically. Where larger damages are allowed
than claimed they connot be allowed without an amendment
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being had . If the defendant had elected to pay the damage s
claimed and paid the amount into Court in satisfaction of th e

1931

	

claim that would no doubt have been the end of the matter bu t
Jan . 6 . that course was not adopted . At this late date to not grant th e

amendment would be to render abortive the learned trial judge ' s
judgment to the extent of $150 in the Levy action. This, in my
opinion, would be clogging the wheels of justice without justi-
fication . The learned counsel for the defendant (appellant) i n
his very able argument contended that the plaintiffs' cause o f
action was not one enforceable against his client but if at al l
against one Sumner who was driving the car which collided wit h
the car in which the plaintiffs (respondents) were . Upon the
facts I am of the opinion that the learned trial judge was righ t
when he rejected this submission in the Court below. Such a
contention is not supportable in law, the plaintiffs had the righ t
to elect what person they should hold liable it being necessary to
establish negligence as against that person . And that negligenc e
in my opinion was amply established as against the defendant .
The defendant was guilty of two distinct acts of negligence i n

MCPHILLIPS,
view of all the circumstances surrounding the accident . Firstly

T .A.

	

In not stopping at the stop sign before entering upon the inter -
section of the street . Secondly in not seeing, in fact, not looking ,
at the state of traffic upon the street into which she was entering .
If she had looked she would have seen the Sumner car approach -
ing but recklessly proceeded and placed her car in the way o f
that car . If she had stopped at the stop sign the accident woul d
not have happened. Even without stopping at the stop sign, if
she had looked at or about the stop sign and seen the Sumne r
car, as she should have seen it, she would still have had time t o
obviate the accident . The learned trial judge's findings upon
the facts are very precise and clear and I do not find it necessary
to enlarge upon them in any way and they are fully supporte d
upon a review of the evidence.

The case of The Canadian Pacific Railway Co . v. Smith
(1921), 62 S.C.R. is a case in point upon the facts here and
deals with the failure to look. Sir Louis Davies, C.J. at pages
136 and 137. This case also deals with the question of the con-
tributory negligence of the driver of a motor-car when he i s
neither the servant nor the agent of a passenger injured and i t

42 8
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was held that it was no defence in an action brought by the COURT OF
APPEAL

passengers against the party causing the accident
. With respect to the By-law No. 841 (1927) and By-law 1874

	

193 1

Street Traffic and Parking By-law covering the requirement to Jan . 6.

stop where a stop sign has been put up—and here a stop sign LECHTZZE$

was in place	 the exact words of the requirement are :

	

v
" 17 . The driver of every vehicle shall, before entering upon or crossing

LECHTZTER

any intersecting street in the City at which a `stop' sign or signs has or

	

LEV Y

have been set up, placed, painted, or established, come to a full stop at, and

	

v .
shall give the right of way to vehicles travelling upon, such intersecting LECITZIER

streets ; provided, however, that nothing herein contained shall apply t o

such driver at any street intersection at which a police officer is in contro l

of street traffic."

At the point where the accident took place in the presen t
case no police officer was on duty controlling the traffic . The
by-laws are challenged upon the ground that they are ultra vires

but I did not gather that the learned counsel was himself ver y
convinced that his submission was a very forceful one . The
Motor-vehicle Act (Cap . 177, R.S.B.C . 1924) provides for con-
current powers of municipal councils and in section 17 of the
Act it is provided that the municipal council of any municipalit y
in the Province is authorized to make by-laws "regulating traffic MCPHILLIPB ,

and motor-vehicles and trailers on highways in every respect

	

J .A .

save as to rules of the road and rate of speed ." The rules of the
road are well understood and are covered by the Highway Ac t
(Cap. 103, R.S.B.C . 1924) and "rules of the road" are dealt
with in Part II . and cover vehicles meeting, right of way at
intersections, vehicle overtaking another and stopping vehicl e
where impracticable to turn out and some other provisions no t
relevant here. I have no hesitation in coming to the conclusion
that the stop sign requirement as contained in the by-laws i s
intra vires of the municipal council as being conferred legis-
lative powers granted to the municipal councils in respect o f
regulating traffic—it cannot be said to come within the termin-
ology "rules of the road and rate of speed," a reserved power .
Although I do not think upon the facts of this case that con-
sideration has to be given to whether the plaintiffs' cause o f
action is one against Sumner—not against the defendant—a
pertinent point is this—Was not Sumner entitled to assume tha t
the defendant would obey the stop sign which she did not ? And
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it might well be that the defendant would not have an actio n
against Sumner if failing to stop was the proximate cause o f
the accident ; and as to the plaintiffs' cause of action if it should
be that they could successfully sue Sumner they are not com-
pelled to sue Sumner alone as the defendant was negligent i n
not stopping, not looking, and precipitating the motor-car i n
front of the Sumner motor-car whereby the accident ensued .

In Toronto Railway v . King (1908), A.C. 260 at p. 269,
Lord Atkinson who delivered the judgment of their Lordships
of the Privy Council said :

"It is suggested that the deceased must have seen, or ought to have seen ,

the tram-car, and had no right to assume it would have been slowed down ,

or that its driver would have ascertained that there was no traffic wit h

which it might come in contact before he proceeded to apply his power an d
cross the thoroughfare. But why not assume these things? It was the
driver's duty to do them all, and traffic in the streets would be impossibl e
if the driver of each vehicle did not proceed more or less upon the assump-

tion that the drivers of all the other vehicles will do what it is their duty
to do, namely, observe the rules regulating the traffic of the streets . "

It might even be said in the present case that as against th e
plaintiffs there was joint negligence, that is that the defendan t
was negligent and Sumner was also negligent yet that does not
compel the plaintiffs to sue both the parties that were guilty o f
negligence as against them . I would refer to Beven on Negli-
gence, 4th Ed ., Vol . 1, p. 227 :

"A word must be added on joint negligence [Hughes v . Macfce ; Abbot t
v . Macfie (1863), 2 H. & C. 7441 . . . . It is clear that if the negligence

were the joint negligence of Hughes and the defendant, and the plaintiff
was free from negligence, the plaintiff could recover against both or either . "

Further I would refer to what Mr. Justice Duff said in
Winnipeg Electric Rway . Co. v. Canadian Northern Rway . Co.
(1919), 59 S.C.R. 352 at p. 365 :

"These contentions are first open to the observation—although in the
present state of the litigation the controversy has become one between th e

appellant company and the respondent company—that the decision of tha t

controversy must be dictated by the answer given to the question whethe r

the plaintiff had or had not a cause of action against the respondent
company. "

It follows that in this case the question is whether the plaint-
iffs have or have not a cause of action against the defendan t
quite without relation to whether they would have a right o f
action against Sumner whose motor-car collided with the car o f

COURT OF
APPEA L

193 1

Jan . 6.

LECHTZIER
V.

LECHTZIER

LEV Y
V .

LECHTZIER

MCPHII•T.TP9 ,
J .A .
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the defendant in which car the plaintiffs were passengers . Then COURT OE

we have it said in Beven on Negligence, p . 691 :

	

APPEAL

"To constitute joint negligence it is not necessary that both the negli-

	

193 1
gent persons should be partakers in the very act causing injury ; for as

	

Jan.

	

6 .
Pollock, C.B ., says in Reg. v . Swindall (1846), 2 Car . & K . 233 : `When	

two persons are driving together, encouraging each other to drive at a LECHTZIER
dangerous pace, then, whether the injury is done by the one driving the

	

v.

first or the second carriage, I am of opinion . . . the other shares the LECITZZEE

guilt.' Once more, as explained by Parke, B . in Governor and Company of

	

LEv Y
the Bank of Ireland v. Trustees of Evans' Charities in Ireland (1855), 5

	

v .

ILL . Cas. 410, the injurious act should be `the necessary or ordinary or LECHTZIE R

likely result of that negligence.'"

The plaintiffs in the present case were gratuitous passenger s
in the car of the defendant but the defendant upon the evidenc e
has been shewn to have failed to obey the traffic rules and guilt y
of gross negligence in not looking and apprizing herself of th e
state of the traffic on the intersecting street—had she looked she
would have seen the Sumner car ; in any case she should have
seen the car. The Chief Justice of Canada, Anglin, C .J.C. ,
dealt with the law with respect to liability to gratuitous pas-
sengers in Armand v . Carr (1926), 3 D.L.R . 592 at p. 597 :

"If there was any error on his part, it certainly amounted, at the most ,

to nothing more than an excusable mistake in judgment and did not involve
MCPHILLIPS ,

any breach of duty owing to his passengers such as would predicate a

	

LA.

failure to take that care which would have been `reasonable under all the
circumstances .' We regard this as the test of the responsibility of one wh o

undertakes the carriage of another gratuitously (Karavias v . Callinico s
(1917), W .N. 323 ; Barris v . Perry & Co . (1903), 2 K.B . 219), rather tha n

some lower standard, which counsel for the appellant argued is implied i n

the decision of this Court in Nightingale v . Union Colliery Co . (1904), 3 5

S .C .R . 65 . "

In the present case there was a clear breach of duty (Pratt v .

Patrick (1924), 1 K.B. 488 ; Pipe v. Holiday (1930), 42
B.C . 230) .

In Nelson v . Dennis (1930), 38 Man. L.R . 553, the question
of "Stop Signs" was considered . Mr. Justice Dennistoun
delivered the judgment of the majority of the Court of Appea l
and at p . 562 said :

"So long as the stop signals are in position, in my humble judgment, th e

public have a right to rely on them, and persons who decline to obey the m

are guilty of actionable negligence if injury is caused by their so doing . "

Upon the facts of the present case there can be but one answe r
and that is—if the defendant had obeyed the "stop sign" the
accident would not have happened . Other acts of negligence of
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Jan . 6 .

course are established independent of failure to observe the
"stop sign" sufficient to uphold the judgment below.

I would dismiss the appeal .

LECHTZIER

	

MACDONALD, J .A . : This appeal was fully argued and ther e

LECHTZIER is really no controversy as to the law applicable once the fact s
are established. I see no reason for rejecting the finding of fac t

LEVY
,,,

	

of the learned trial judge, viz ., that the driver of the Ford ca r
LECHTZIER was at a point 80 or 90 feet from the intersection at the moment

the defendant was at or near the stop sign referred to in the
evidence particularly as this finding is consistent with th e
further view expressed by him that the driver of the Ford ca r
was travelling at 30 miles an hour . The distance from the sto p
sign to the point of impact was 47 feet 5 inches, or deducting
2 feet the distance defendant 's car may have been beyond it
when the driver of the Ford car was 80 or 90 feet away i t
would mean that defendant travelled 45 feet while the Ford ca r
driver travelled 90 feet . As defendant was travelling at th e
rate of about 15 miles per hour the driver of the Ford car tray -

MACDONALD, elling at twice that speed must have been 90 feet from the poin t
J .A .

	

of impact when defendant was at or near the stop sign .

The point is, under the foregoing circumstances, who wa s
substantially to blame for the accident causing damage to the
plaintiffs—defendant or the driver of the Ford car ? Th e
plaintiffs were gratuitous passengers in the defendant 's car .
We would not be justified in disturbing the conclusion reache d
by the trial judge holding defendant liable. Indeed I would
have decided similarly if at the trial . The defendant committed
almost every act of negligence open to her according to the
evidence of this family party which perhaps unfortunately fo r
the Insurance Company we are obliged to accept . She did not
stop at the stop sign as required by a valid by-law ; and did no t
look to the right or, as the trial judge intimated, if she did, sh e
must have seen the Ford car approaching and still continued on
her course. When she saw (or should have seen) the Ford car,
had she been alert, she would have repaired her initial mischief
in failing to stop at the sign by stopping in the intersectio n
before reaching the point of impact .



XLIII.] BRITISH COLUMBIA REPORTS.

	

433

Further a driver approaching a stop sign should permit COURT of
APPEAL

another car in a through street twice the distance from a poin t
of possible impact to pass on before him . One car is travelling 193 1

(or should be) slowly ; the other rapidly consistent with due Jan. 6 .

care . Again, if the drivers of both cars had an equal oppor- LECHTZZER
tunity to avoid the accident and failed to do so the plaintiffs

	

v .

would still be entitled to succeed. That there was at least an LECHTZIER

equal opportunity on the part of defendant to avoid the collision

	

LEVY
v .

by stopping there cannot be any doubt . She, travelling at 15 LECHTZIER

miles an hour, could just as readily stop her car in 45 feet a s
the driver of the Ford car travelling 30 miles an hour could
stop his car in 90 feet. In fact, on account of her reduced spee d
she was in a better position to control her car in a more limited
area . The driver of the Ford car did everything possible t o
avoid the collision when it became imminent . The defendant ,
after committing a breach of the by-law, did nothing to avoid it .
Her apathy and indifference rendered her incapable of taking
precautionary measures. Had it been otherwise and the driver
of the Ford car could have avoided the accident at some appre -
ciable moment of time subsequent to the negligent acts of the MACDONALD,

defendant the result might be different . That however is not

	

J .A .

the case.
I am not overlooking the fact that this defendant, securely

insured, may not—indeed I think did not—defend her conduc t
in the way she would have done had she to bear the burden of a
judgment. She appeared to court judgment against her .
Evidence given under such circumstances should be carefully
scrutinized and rejected if necessary . That of course is for th e
trial judge and no doubt, after considering this aspect, he felt
justified in making the findings of fact referred to.

I would dismiss the appeal . I would not however on all th e
facts allow the amendment of the plaint at this stage to confor m
with the judgment awarded the plaintiff Mrs . Levy. The
amount of general damages awarded her should be reduced
to $200 .

Appeal dismissed .

Solicitor for appellant : J . F. Downs.

Solicitors for respondents : Mayers, Locke, Lane & Thomson .

28
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MARTIN,
LO .J .A .

193 0

Dec . 30 .

PACIFIC SALVAGE COMPANY, LIMITED AND VAN -
COUVER DRYDOCK & SALVAGE COMPANY,

LIMITED v. THE M.S. "TEX . "

PACIFIC

	

SALVAGE

	

THE M.S. "TEX."
Co., Lm.

v .

	

Admiralty law—Salvage—Agreement for—Salvors to get 90 per cent. of

	

M .S .$TEx"

	

value if successful, nothing if not—Reasonableness of—Unusual cir -
cumstances Expense of obtaining information as to location of vesse l

HoME

	

—Independent claim for.
INSURANCE

	

Co . OF

	

In determining whether an agreement for salvage services is to be upheld ,

— HOME INSURANCE COMPANY OF NEW YORK v .

NEW YORK
v

	

one must look at the service contemplated by the parties at the time ,

THE SAME and the circumstances under which the agreement was entered into . If
the agreement was just and reasonable when entered into, it will b e
enforced and will not be disregarded or set aside because something ha s
happened subsequently or some contingency of which one party or th e
other has taken the risk, has occurred, to make it more onerous on
one or the other than was anticipated when it was entered into .

An agreement was entered into between an insurance company on behal f

of the owner of a vessel, and a salvage company that if the compan y

could raise the vessel and bring her to dock at Vancouver they were t o

be paid 90 per cent . of her value, but if they failed they were to ge t

nothing .

Held, that as the raising of the vessel from a depth of 350-400 feet require d

skill and salvage operations of a high order at the lowest depth eve r

undertaken by the company, the operations being ever attendant with

the uncertainty of success, there is nothing that would warrant th e

Court in disturbing the agreement entered into .

ACTION for salvage for recovering the gasoline screw vessel
"Tex" from Howe Sound near Potlatch Creek in February an d

Statement March, 1930 . The facts are set out in the reasons for judgment .
Tried by MARTIN, Lo. J.A. at Vancouver on the 17th o f
December, 1930 .

Griffin, I .C., and Sidney A. Smith, for plaintiffs Pacifi c
Salvage Co ., Ltd. and Vancouver Drydock & Salvage Co ., Ltd .

Maitland, K .C., for plaintiff Home Insurance Co. of New
York.

Hossie, for mortgagees .
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latch Creek, during • the months of February and March, 1930 . SALVAGE
y

	

7

	

SALVAGE

She was insured in the Home Insurance Company of New York Co., Illy .

for $8,000 under a policy for one year expiring on February

	

THE

15th, 1929, loss payable to the registered mortgagees Ethel M . M .S • "TEA"

and Ritchey Elliott to the extent of $1,500 and interest .

	

HOME

It was proved that the owner on or about February 9th, 1930, INSURANC ECo. OF

scuttled his vessel in deep water, as later recited, and then on NEW YORE:

February 12th put in a fraudulent claim for the insurance on THE SAM E

her to the plaintiff Insurance Company as an abandoned wreck
and total loss by fire and stated that she had sunk in Howe
Sound at an alleged place in water about 500 feet deep . At
first the Insurance Company believed his account of loss by fir e
and opened negotiations with the Pacific Salvage Company, a
firm of local experience and with special facilities in ships and
equipment, to raise the vessel, on his behalf, but the Company
was reluctant to undertake any contract regarding a vessel so Judgment

circumstanced because of past experience in attempting, i n
several cases, to raise vessels at such a depth which resulted i n
failure and loss, and also because the cost of the work, even if
successful, would probably be as much as the vessel was worth
when raised, but after sending up a small boat to make a
preliminary investigation of the locality an agreement wa s
eventually made through the said Insurance Company, o n
behalf of the owner, who, I find, approved of it and became th e
principal thereto, that if the Salvage Company could raise th e
vessel and bring her to dock at Vancouver they were to be pai d
90 per cent. of her value, there and then, but if they failed t o
do so they would get nothing—in short, on a "no cure, no pay"
basis, as it was described by witnesses .

Pursuant to this agreement the Salvage Company began con-
tinuous operations on the 26th at the place falsely indicated b y
the owner, said Matthews, and shewn on the Admiralty chart s
in evidence, but were unable to locate her there . On the 28th ,
however, they tried again at another point some three-quarters

24th December, 1930 .

	

MARTIN ,

MARTIN, Lo. J.A. : This is an action for salvage services LO. J .A .

rendered to the gasoline screw vessel "Tex" (length 50 .3 ; 193 0

breadth 10 .3 ; depth 6 .75 ; registered tonnage 13 .83 ; owner Dec. 30 .

Charles L . Matthews, Vancouver) in Howe Sound, near Pot -
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of a mile to the westward and there finally located her i n
350-400 feet of water and got her up to 40 feet of water and
finally to the surface at about 8 p .m., and beached her next
morning and brought her to Vancouver that same night abou t
10 o 'clock. The direction in which the vessel was found wa s
not that deceitfully given by the owner but in accord with that
subsequently given to the salvors by one Lundy, though it wa s
considerably further westward, viz ., three-quarters of a mile ,
than his private information led him to suppose.

It was submitted on behalf of the mortgagees that the sai d
agreement for salvage was not one which the Court woul d
countenance as being exorbitant and unreasonable on the fac e
of it . The leading case on that question in Canada is The

Steamship Dracona v . Connolly (1896), 5 Ex. C.R. 207, which
is a decision of the presiding judge of this Court and therefore
binding on me . The judgment, which if I may say so, is an
able and comprehensible one, lays it down clearly, as applicabl e
to the present case, that (p . 210) :

"In determining the question as to whether such an agreement is to be

upheld or not one must look at the service contemplated by the parties a t

the time, and the circumstances under which the agreement was entere d

into . If the agreement was just and reasonable when entered into, it wil l

be enforced and will not be disregarded or set aside because something has

happened subsequently, or some contingency of which one party or the othe r

has taken the risk has occurred, to make it more onerous on one or th e

other than was anticipated when it was entered into . Where the parties

have made an agreement the Court will enforce it, unless it is manifestl y

unfair and unjust ; but if it be manifestly unfair and unjust the Court

will disregard it and decree what is fair and just ."

And cf. also the cases cited in Mayers's Admiralty Law an d
Practice, p. 177, where, as here, the owner has abandoned th e
vessel ; in The Mercator (1910), 26 T .L.R. 450, the total value
was awarded .

Applying these guiding principles to the special circum-
stances of this unusual case I have come to the conclusion tha t
there is nothing in it which would warrant me in disturbing the
agreement entered into, the carrying out of which at the dept h
from which the vessel was actually raised, viz ., 350-400 feet,
required skill and salvage operations of a high order, at the
lowest depth ever undertaken by said Company, and rendere d
still more uncertain in its success because of the false informa-
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tion given by the owner of the vessel's location as being one and MARTIN ,
Lo . J .A.

one-half miles to the eastward, and it is very probable that she

	

—
would not have been located or salved by Lundy (a carpenter

	

193 0

and fisherman living beyond Squamish, about eight miles away) Dee. 30 .

after the fruitless searches of the preceding two days on the PACIFIC

said false line .

	

SALVAGE
Co., LTD .

The day after the vessel's arrival in Vancouver she was

	

v .

officially surveyed for the underwriters and the fraud discovered M.S. T̀Ex"

and reported by the Board of Marine Underwriters, upon which
HOME

the said Insurance Company repudiated liability and about that INSURANC E

same time the owner fled the country.

	

Co . of
NEW YORK

According to the agreement the 90 per cent . was to be paid on

	

v.
THE SAME

the value of the vessel on her arrival in Vancouver, and tha t
value should be taken, upon the evidence, as being $3,000 and
therefore the plaintiff Salvage Company is entitled to that sum,
viz ., $2,700 .

There is also a further sum claimed by the plaintiff Vancou-
ver Drydock & Salvage Company, Ltd., for the immediate car e
of the vessel upon her arrival at their dock, it being necessar y
to oil the machinery instantly otherwise very rapid deterioration
sets in, to the extent of 50 per cent . within 50 hours if neglected ; Judgment

a raised vessel at such a time is largely in a perishable state an d
in such an extremity corresponding precautions to save her mus t
be taken by all concerned in her preservation . There is ever y
reason, therefore, that such charges should be allowed, and als o
those for docking her then, and subsequently keeping her in
dock, and insurance $47 . They are not, as I understand it,
objected to as a proper claim against her .

There remains the claim for salvage advanced by the sai d
Home Insurance Company for $477 of which only two items o f
$155 and $45.95 require further consideration, they being
disbursements made by the Insurance Company to Lundy, $15 5
for his time (on the basis of his usual pay as a first-class car-
penter) lost in attending the salvage operations, and $45 .95 for
hire of a launch in conveying him to and from Squamish, fro m
which he lived about 15 miles inland up the P .G.E. Railway .

That the information thus acquired by said Insurance Com-
pany was of substantial service in the salvage operations (at
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the very least in shortening the duration of the period of searc h
for the vessel) is, in my opinion, beyond question, but it i s
objected that the expense in obtaining it was primarily incurred
by that Company in resisting, successfully, the fraudulent claim
of the owner for $8,000 as a total loss as not being covered by
its policy, and therefore even if the information so acquired di d
also contribute substantially to the success of the salvage opera-
tions (cf . Maclachlan on Merchant Shipping, 6th Ed ., 506)
yet that secondary "contribution" cannot form the base for a n
independent salvage claim by the Insurance Company. This
aspect of the matter has occasioned me much reflection with th e
result that I am, somewhat reluctantly, if I may say so, drive n
to the conclusion that, under the present circumstances thi s
claim of salvage cannot be supported in law and therefore mus t
be dismissed, though I feel impelled to say, in the very unusual
circumstances, that the Insurance Company has a moral claim
against the Salvage Company, as well as the absconding owner ,
to the extent of at least half the expense it was put to in
obtaining information of such material benefit in finding th e
wreck so speedily.

This leaves only the position of the mortgagees for considera-
tion, but in view of the above conclusion it does not at presen t
appear that, unfortunately for them, there will be anything lef t
for them after the sale of the vessel (which is hereby directed ,
and without appraisement) is had (cf . Mayers, supra, p. 71 )
but if they wish to be heard further as to their position, befor e
or after the sale, I am prepared to hear them. Unless it is fo r
some good cause otherwise desired, the marshal may sell the
vessel, with all due expedition, either at public auction or b y
private contract and after such advertisement as he may dee m
expedient, after consulting the parties concerned .

Judgment for plaintiffs .
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IN RE ROBB, DECEASED.

PLANTA AND PLANTA v. GREENSHIELDS
AND REIFEL .

COURT O F

APPEA L

193 1

Wtill, construction of—Charitable gift—Validity—"Aid and help any 	
Jan. 6.

worthy cause or causes as he shall think fit"—Void for uncertainty . IN RE ROBB ,

DECEASED.
A testator disposed of his residuary estate in the following words : "The

balance of the estate I leave entirely in the hands of my executor t o

aid and help any worthy cause or causes as he shall think fit ." It was

held on originating summons that there was a good charitable bequest .

Held, on appeal, reversing the decision of MoRRISON, C .J .S .C ., that' the

words are too vague and uncertain to create a valid charitable trust ,

nor will they sustain a finding that the executor should take the

residue beneficially . The property in question falls into the residue

of the estate .

PEAL by Laura Alma Planta and Albert Edward Planta ,
executor and trustee of the estate of Amy Planta, deceased ,
from the order of MORRISO\, C.J .S .C . of the 4th of September,
1930. William Rowley Robb died at Comox on the 5th of
January, 1916, having made his last will on the 18th of Novem-
ber, 1915. He devised to his wife, Jane Robb, his house an d
grounds at Comox with $1,200 a year during her lifetime. He
then made three bequests, i .e ., $10,000 to his niece Laura Alm a
Hunter, widow ; $10,000 to his niece Mrs . Amy Planta, and
$1,000 to Mrs . Nellie Davis, then the will proceeded as follows :

"It is distinctly understood that the executor has the power given hi m

to pay these three bequests, when and how he likes ; the estate is not to b e
sacrificed in any way to pay them. The first bequest to be paid is Mrs .

Hunter, then Mrs . Planta, then Mrs . Davis.

"The balance of my estate I leave entirely in the hands of my executor

to aid and help in any worthy cause, or causes, as he shall think fit, an d

I appoint my friend, John M . Greenshields of Victoria, Chief Engineer,
Steamer `Charmer' as my executor. "

Mrs. Amy Planta, one of the beneficiaries under the will die d
on March 28th, 1922, and Mrs. Hunter, another beneficiary ,
later married Albert Edward Planta. Jane Robb, the wife of
the testator, died on the 3rd of March, 1930. By originating
summons issued upon the application of Laura Alma Planta
and Albert Edward Planta, executor of the estate of Amy

PLANTA
V .

GREEN-
SHIELDS

Statement
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Planta, deceased, the question below was asked relating to tha t
portion of the will reading :

1931

	

"The balance of the estate I leave entirely in the hands of my executo r

Jan. 6 .

	

to aid and help any worthy cause, or causes, as he shall think fit . "

"Is the above bequest or devise void for uncertainty? "

IN RE ROBB,

	

On the application coming on for hearing it was held tha t
DECEASED .

the question should be answered in the negative .
The appeal was argued at Vancouver on the 7th to the 11th

of November, 1930, before MACDONALD, C.J.B.C., MARTIN,

GALLIHER, MCPHILLIPS and MACDONALD, M.A .

PLANTA
V .

GREEN-
SHIELD S

Argument

Harold B. Robertson, K.C. (Bruce Robertson, with him), for
appellants : We submit this is not . a good charitable trust . The
executor claims that if there is no trust it is a gift to him. The
leading case is Morice v . The Bishop of Durham (1804), 9 Ves .
399 ; see also Blair v . Duncan (1902), A .C. 37 ; In re Macduff

(1896), 2 Ch . 451 at p. 456 et seq . ; Hunter v. Attorney-Gen-

eral (1899), A.C. 309 at p . 323 ; In re Davidson (1909), 1 Ch.
567 at p . 570 ; Attorney-General v. National Provincial Bank

(1924), A.C. 262 at p. 264 et seq . ; Halsbury's Laws of Eng-
land, Vol . 4, p. 106, sec. 167 ; Commissioners for Special

Purposes of Income Tax v. Pemsel (1891), A .C. 531 at pp . 580
and 583 ; In re Hood (1930), 46 T .L.R. 571 ; In re Freeman.

Shilton v. Freeman (1908), 1 Ch . 720 at p. 724 ; Kendall v .

Granger (1842), 5 Beay. 300 ; In re Sutton. Stone v . Attorney -

General (1885), 28 Ch . D . 464. As to who the money goes to ,
the contention that it goes to the executor cannot be supported .
We submit it becomes an intestacy and the next of kin inherit :
see Morice v . The Bishop of Durham (1805), 10 Ves . 521 a t
pp. 527 and 539 ; Vezey v. Jamson (1822), 1 Sim. & S. 69 ;
In re Chapman. Hales v. Attorney-General (1922), 2 Ch. 479 .
The language in the will gives nothing to the executor : see
Williams v . Arkle (1875), L.R. 7 H.L. 606 ; In re Lopes

(1930), 46 T .L.R . 577 ; In re Gwyon (1929), ib . 96 .
Maclean, K .C., for respondents : The rule governing charit-

able bequests is that the Court leans in favour of a charity : see
Tudor on Charities, 5th Ed ., 93 . If there is a charitabl e
bequest and there is no provision for carrying it out the Cour t
will carry it out : see Cox v . Hogan (1925), 35 B .C. 286 at p.
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294 ; In re White . White v . White (1893), 2 Ch . 41 at p . 53 .
If you have a general charitable intention the Court will execut e
the charitable intention . This bequest is for a religious purpos e
and is a "charitable gift." The words "worthy causes" i s
synonymous with "charitable causes ." In the cases of Hunter

v. Attorney-General (1899), A .C. 309 ; In re Macduff (1896) ,
2 Ch. 451 and In re Davidson (1909), 1 Ch. 567 the distinction
is that the gift is to both charitable objects and non-charitable
objects and so found in Blair v . Duncan (1902), A .C. 37. His
next of kin are provided for and if this is not a charitabl e
bequest the executor takes beneficially : see Halsbury's Laws of
England, Vol . 14, p . 270, sec. 626 ; Gibbs v . Rumsey (1813) ,
2 V. & B. 294 ; In re Howell (1915), 1 Ch . 241 ; Re Magnus

Brown (1891), 8 Man. L.R. 391 ; Yeap Cheah Neo v . Ong

Cheng Neo (1875), L.R. 6 P.C. 381 ; In re Benner (1923), 2
W.W.R. 206 ; In re Chapman. Hales v. Attorney-Genera l

(1922), 2 Ch. 479 .
Robertson, in reply.

Cur. adv. vult .

6th January, 1931 .

MACDONALD, C.J.B.C. : The appeal should be allowed. It
is clear to me that the facts will not sustain a finding of "charit- MACDONALD,

able trust" nor will they sustain a finding that the executor was e .J.B .c .

entitled in default of appointment. The property in question
falls into the residue .

MARLIN, J.A . : It is beyond question, to my mind, in the ligh t
of the authorities considered during the argument (to which I
shall only add In re Stratton (1930), 47 T .L.R. 32, decided
since then) that the bequest herein is not a charitable gift in th e
legal sense, though benevolent in object .

As to the second question, I am unable to distinguish thi s
case from the principle laid down in Re Chapman . Hales v .

Attorney-General (1922), 2 Ch. 479, distinguishing In re

Howell (1914), 84 L .J., Ch. 209 and therefore the executor,
also trustee by codicil, does not take the residue beneficially,
and so the appeal should be allowed.

GALLIHEB ,
GALLIHER, J.A. : At the close of the respondent's argument
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I understood the Court was of the view that the bequest con-
tained in the will was not a charitable bequest and appellant' s
counsel was not called upon to reply except on the point raise d
that if it was not a charitable bequest it went to the respondent s
personally . I have read the will and examined the cases cited
and have no doubt that under the authorities it cannot be classed
as a charitable bequest by reason of uncertainty . On the point
that if not a charitable bequest the executor takes personally, I
am against that view . The parties who take in my opinion are
the next of kin.

The words in the will are "The balance of the estate I leav e
entirely in the hands of my executor to aid and help any worth y
cause or causes as he shall think fit ." In support of his view
the respondent relied on the case of In re Howell (1915), 1 Ch .
241. In that case the words in the will were "After the afore -
said legacies have been duly paid the remainder or residue o f
my property (if any) shall be at the discretion of my executo r
and at his own disposal" and it was held that the executor too k
beneficially.

But the words in the will in the case at Bar above set out are
entirely different and convey an opposite intention to the one i n
effect invoked here that the executor can consider himself th e
worthy cause referred to in the will and thus take beneficially .

In my opinion the appeal must be allowed, costs to all -partie s
out of the estate .

McPHILLZPS, J .A. : This appeal calls for the determination
of whether or no the language in the will created a good charit-
able trust . If it is not a good charitable trust, then whether th e
residue of the estate goes to the executor or to the next of kin .

With great respect to the learned Chief Justice in the Court
below I cannot arrive at the conclusion at which he arrived, i.e . ,
that a good charitable trust was created under the language
used in the will . That language reads as follows :

"The balance of the estate I leave entirely in the hands of my executo r

to aid and help any worthy cause, or causes, as he shall think fit, and I

appoint my friend, John M . Greenshields of Victoria, Chief Engineer ,

steamer `Charmer' as my executor . "

Later by a codicil the testator appointed the executor truste e
of the estate, in the words following :



XLIII.] BRITISH COLUMBIA REPORTS.

	

443

"I also appoint John M. Greenshields as trustee of my estate. "

	

COURT OF

The governing statute law applicable in this case is section 83

	

APPEAL

of Cap. 4 of the Administration Act, R .S.B.C. 1911, which

	

193 1

reads as follows :

	

Jan . 6 .

"83 . When any person shall die, having by his will or any codicil

appointed an executor, such executor shall be deemed to be a trustee for IN RE ROBB,

the person who would be entitled to the estate under the provisions of this
DECEASED .

Act relating to distribution in respect of any residue not expressly dis- pLANTA

posed of, unless it shall appear by such will or codicil (if any) that such

	

v.

executor was intended to take such residue beneficially . But nothing herein

	

GREEN-

contained shall affect or prejudice any right to which any executor, if this
smELDs

Act had not been passed, would have been entitled in cases where there is

not any person who would be entitled to the testator's estate in manner

aforesaid . "
I may say that I examined the cases very carefully in respec t

to the question here necessary for decision in Cox v . Hogan

(1925), 35 B.C. 286 at pp. 290-3. My judgment in that cas e
was a dissenting one. There it was held that the clause in th e
will calling for construction created a valid charitable trust .
The present case, though, is a very much weaker case, in truth ,
in my opinion, it is devoid of any substance whatever .

I do not propose to repeat any of my references (save perhap s
one, viz., Attorney-General v . National Provincial Bank (1924), MCPEIL

A
LIPS ,

J .
A.C. 262 ; I did cite that case but did not call any attention to
any particular passages therein) to the cases that I referred t o
in the Cox case and merely content myself by saying that m y
judgment and reasoning in that case may be said to be equall y
applicable to the present case. In Attorney-General v. National

Provincial Bank, supra, I would refer to what the Lord Chan-
cellor said at pp . 264-7 in his speech in the House of Lords .

Here we have the words "any worthy cause or causes." Are
these words more effective than "patriotic purposes" dealt wit h
by the Lord Chancellor above? I would not think so ; in truth
much less effective and I would apply the language of the Lor d
Chancellor when considering the words "patriotic purposes" t o
the words used in the present case "any worthy cause o r
causes ." The Lord Chancellor said and I apply it to the presen t
case taking the liberty to insert the words "worthy cause "
instead of "patriotic purposes" which we have here, pp . 265-6 :

"Whether a purpose is [a worthy cause] or not is a matter of opinion ;

it depends to a great extent upon the state of mind of the person who
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whether a particular purpose is or is not [a worthy cause] . Further, it i s
Jan. 6 .

	

not difficult to conceive purposes which to most persons would appear [ a
worthy cause], but which are clearly not charitable within the legal mean -

IN RE Rolm, ing of that term. It seems to me therefore that the expression [worthyDECEASED .
cause] is one which cannot be said to bring the trust within the category

PLANTA of a charitable trust."

v.

	

Adopting the language as I have done of the Lord Chancello r

BRITISH COLUMBIA REPORTS .
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COURT OF uses the expression. An object which appears to some persons to be [ a
APPEAL worthy cause] may legitimately appear to others not to fall within tha t

description ; and there is no fixed rule by which a Court may determin e

GREEN -
SHIELDS to the present case, and I trust it has not been too great a liberty ,

it is clearly apparent that the words of the will are too vagu e
and uncertain and do not create a valid charitable trust.

I would refer to what Lord Justice Moulton (as Lord Moul -
ton then was) said in In re Freeman. Shilton v. Freeman
(1908), 1 Ch. 720 at p. 724 :

"We must look at the description of what are to be the objects of th e
trust. Now, the Charity Organization Society has earned for itself a
well-deserved renown, not only for the purity of its motives, but also for
the breadth of its views and for its having realized that many of these
problems of poverty are best dealt with indirectly rather than directly, and
that putting a stop to such abuses as indiscriminate charity is a bette r
way of assisting the poor than giving them doles . The consequence is that

MCPHILLIPS, it looks upon many branches of work that are going on in the realm a s
J.A . being directly serviceable to the cause of the poor, although they woul d

not come within the legal definition of charitable purposes ; and I think
that in leaving nine-tenths of the income of his residue to this society ,

without any words in any way restricting its freedom in using this money
of which it was only the trustee, and which money was not to form part o f
its funds or he bound by its objects, the testator believed that he woul d
establish an annual fund which would be distributed with a wise discre-

tion and would be productive of great public good. If he could legally
have accomplished his object I think it would have been a very wise plan .

Unfortunately such a limitation is far too wide to be supported as creatin g
a charitable gift ; it is too uncertain . The Charity Organization Society
might under the powers so given have used this money for many purposes
of public utility, and in assisting many worthy societies whose purpose s
could not be called charitable in a legal sense. The gift therefore being
too wide, we cannot support it. "

Then proceeding upon the premise that there has not been a
valid charitable trust in the present case, it becomes necessary
to deal with the contention made that the residue does not go t o
the next of kin—a widow and two nieces—but to the executo r
and trustee absolutely . In considering this point the governing
statute has to be borne in mind (Cap. 4, R.S.B.C. 1911, Sec .
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83) . A copy of the section of the Act has already been set COURT OF
APPEA L

forth. It is to be noted that it in part reads :

	

—
"Such executor shall be deemed to be a trustee . . . unless it shall
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appear by such will . . . that such executor was intended to take such

	

Jan. 6.
residue beneficially . "

There is no specific devise or bequest to the executor here and IN RE ROBB,

the words rebut any such intention upon the part of the testator . DECEASED .

It is only necessary to note them :

	

PLANTA

"The balance of the estate I leave entirely in the hands of my executor

	

GREEN-
to aid and help any worthy cause, or causes, as he shall think fit, and I SHIELDS

appoint my friend, John M. Greenshields of Victoria, Chief Engineer ,

Steamer `Charmer' as my executor."

The residue was to go according to the testator's words "t o
aid and help any worthy cause or causes as he shall think fit "
but if it be that there is no legal charitable trust created—an d
that is my opinion—the residue must go not to the executor bu t
to the next of kin. The words "leave entirely in the hands of
my executor" in no way amount to any intention that the
executor should take the residue beneficially . And here we hav e
persons who are in law entitled to the residue of the testator' s
estate .

In this connection I would refer to In re Chapman. Hales v .
&ICPHILLIPS ,

Attorney-General (1922), 2 Ch. 479 at pp. 483, 484, 486. At

	

J .A .

pp. 483-4, Lord Sterndale, M.R., said :
"Then the next question is, if that be so, is it a bequest to the executo r

beneficially or not? If it be not to him beneficially but only upon trus t

then, there being no valid trust, he holds the residue for the next of kin ,

and Eve, J. has so decided . I have had some difficulty about this, but upon

the whole I have come to the same conclusion as Eve, J . There seems to

me to be an atmosphere, if I may so call it here, of devoting this residue to

something apart from the personal purposes of anybody. I do not rely

very much upon that, but I rely simply upon the words, because if I relie d

upon the other I should be getting again into the region of speculation .

The words are `I desire applied for charitable purposes as I may in writ.

ing direct or to be retained by my executor for such objects and such pur-

poses as he may in his discretion select and to be at his own disposal . '

That does not seem to me to be a direct gift to him beneficially . If the

property does not go to charitable purposes in consequence of the testatrix

not having given her directions in writing—it was her view that it woul d

be valid for her to direct in writing—then it is `to be retained by m y

executor . ' It has been laid down, and I do not wish to controvert it in the

least, that, in the construction of a document, a gift to an executor mus t

be construed in the same way as a gift to anybody else, but when the wor d

`retained' is used it seems to me not to be an apt word to convey a direc t
gift to the executor, it looks very much more like `to be retained by my
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COURT OF executor, in his character of executor,' and it is to be retained `for suc h
APPEAL objects and such purposes as he may in his discretion select and to be at

his own disposal' ; and I read those last words as if they were `and to be

	

1931

	

at his own disposal for such purposes .' We were very much pressed by ,

Jan. 6 .

	

and I feel the difficulty of, the decision in In re Howell (1915), 1 Ch. 241 ,

-

	

but I think as Eve, J. thought, that that case is capable of being distin -

TN RE ROBB, guished . It is very near this ease, but the words are not the same . The
DECEASED•

words there were `After the aforesaid legacies have been duly paid the

PLANTA remainder or residue of my property (if any) shall be at the discretio n

	

v.

	

of my executor and at his own disposal .' There is a material difference
GREEN-

	

between those words and the words here . The latter are, `to be retained
SHIELDS by my executor for such objects and such purposes as he may in hi s

discretion select .' Those words `to be retained by my executor' do not
appear in In re Howell, but when it is said by the learned judge ther e
`Those words "at his own disposal" afford the key to the construction of
the gift,' it must not be taken that wherever those words occur in an y
other will they necessarily shew that the gift is to be construed as a
beneficial one . "

At pp. 486-7 Warrington, L .J. said :
"I now come to the second point : Is the executor intended to take

beneficially? If he is to take beneficially the testatrix must, by thi s

codicil, have had an intention different from that which she had when she

made her will . The first, and I think a very important, point to be

noticed is that the estate is to be retained by the executor . There is n o

gift to the executor at all . It comes to him virtute officili, and in no other

MCPAILLIPS,
capacity . It is to be retained by him, and it is to be retained for certain

.LA . objects and purposes . I am clearly of opinion that when the testatri x

directs her executor to retain for certain objects and purposes to b e

selected by him she is pointing to objects and purposes external to himself .

It is impossible to suppose that if she intended that the executor shoul d

retain the property for his own benefit she would direct that it should b e

retained for objects and purposes to be selected by himself. It seems t o

me the objects and purposes pointed at are external to himself . The

objects and purposes are to be selected by him at his discretion . So

far, there is nothing said as to what he is to do with those portions o f

the property when he has selected the objects and the purposes, except tha t

they are to be for those objects and purposes . She therefore adds to th e

discretion of selection, which she has given him, the power of disposing of

the property, by the words, `at his own disposal,' and I think that thos e

words must be read to mean : `at his disposal amongst the objects and

purposes which he selects .' The result of that is that he has a right not

only to select the objects and purposes, but to dispose of the propert y

amongst them in such way as he may think fit . In my opinion that gives
a much more natural construction to the will than that which woul d

impute to the testatrix the intention that the executor, to whom no gif t

has been made, is to retain the property for his own benefit . Like the
Master of the Rolls, I have been somewhat puzzled by In re Howell, which
undoubtedly comes very near the present ease, but in my opinion it i s
clearly distinguishable when it is carefully examined . In the first place,
as was pointed out by the only two of the judges in the Court of Appeal
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who gave their reasons for their judgment in In re Howell, there was no COURT O F

trust at all imposed upon the executor, either expressly or by implication, APPEAL

with regard to the residue of the estate. The words there were : `The

residue of my property (if any) shall be at the discretion of my executor,

	

193 1

and at his own disposal,' and, as was pointed out by Lord Cozens-Hardy,

	

Jan. 6 .

M .R. and Swinfen Eady, L .J., there was no trust whatever imposed upon

the executor . That seems to me to be one very material distinction, and, In RE ROBB,

further than that, there were no words, such as there are here, pointing
DECEASED .

to objects and purposes external to the executor . It was simply to be at PLANT A
his discretion, and at his disposal . What the judges there said was that

	

v.

giving to those words their natural interpretation, they led to the con-

	

GREEN

elusion that he might dispose of the estate for his own benefit, and if he
SHIELD S

had that discretion then it was, in effect, to give him a beneficial interest ."

In Williams v. Arkle (1875), L.R. 7 H.L . 606, Lord Hath-
erley considering the English statute said (p . 630) :

"Before this statute, the burden was east, upon those who wished to

make him a trustee, of shewing that he was so from clear indications on

the face of the will ; and all such indications were laid hold of, especiall y

the word "trustee" used with reference to the appointment of an executor ,

and with reference to the disposition of the property, that he took by virtue

of that appointment. But the Legislature felt that testators were fre-

quently not aware of the consequences of their own act ; and that, there -

fore, if they intended that the executor should take beneficially, it would

be right to invert the onus of proof and to throw upon the executor, whe n

so appointed, the necessity of shewing that the testator intended somethin g

more than a trust, and indeed something to the contrary . Accordingly MCPFIILLIPS ,

the Legislature said : Your merely being appointed executor shall not

	

J.A.

carry any portion of the personal estate whatever for your own benefit ,

unless you shew clearly an indication to that effect on the face of the will .

It was not intended to lay down any new rule of construction with regard

to the words used by testators, but simply to say that the word ` executor '

alone should not have the effect it up to that time had, and that you mus t

have some other words besides in order to shew that an executor i s

entitled to take in some other capacity, that is to say, beneficially . "

I would also upon this point refer to the case of Re Magnus

Brown (1891), 8 Man. L.R . 391, a judgment of Sir Thomas
Wardlaw Taylor, Chief Justice of Manitoba, a most eminen t
Canadian jurist, a master of the law. At pp. 397, 398, 399,

we have the learned Chief Justice saying :
"In Williams v . Arkle [ (1875)1, L .R. 7 H.L. 606, there was a direc t

plain gift of the residue and Lord Cairns said, `If the residue is given b y

the will to the executor, the Court must decide the effect of the gift upo n

the construction of the will and upon general principles applicable to tha t
construction' and again, `where an express devise of residue is found, th e
meaning of that residuary bequest must be ascertained by the ordinary
rules of construction .' Clearly then that there is in terms a direct plai n
gift is not conclusive of the question.

"Then there is the provision that this residue is to be ` applied and
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COtTRT OF disposed of' by the trustees . May it not be said of these words, that they
APPEAL

	

are neither usual nor apt words of absolute gift and that they indicate a n

1931

	

intention to impose a trust to distribute the fund among persons othe r
than, or at all events in addition to themselves, just as was said of th e

Jan . 6 .

	

words, `may apply and distribute,' in Neo v. Neo (1875), L .R . 6 P.C .

381, 388 .

their uncontrolled and absolute discretion shall seem best' prevent a trus t
PLANTA from attaching. In In re Dean. Cooper-Dean v . Stevens [ (1889) ], 41 Ch.

v .

	

D . 552, no doubt the main question discussed was whether an annuity given

horses and hounds was a valid trust or not, but it was also contended tha t

the gift was an absolute beneficial one to the trustees, coupled with a

statement of the testator's motive for making it, and that they were

entitled for their own benefit to any surplus not employed in the main-

tenance of the animals .

"The will provided that, `my trustees shall not be bound to render an y

account of the application or expenditure of the said sum of £750, and an y

part thereof remaining unapplied shall be dealt with by them at their sol e
discretion,' and it was held they had no beneficial interest, but that any

surplus belonged to the devisee of the freehold estate or to the testator' s
MCPHILLIPS,

heir at law. North, J ., after saying that they were described throughout
J .A .

as trustees and the annuity given to them as trustees, quoted the words of

the will as to their discretion in dealing with any surplus . He then said,

`If the testator had meant them to take beneficially, it would have been

very easy to say that "any surplus after satisfying the aforesaid purposes ,
shall be divided among them for their own use ." But the testator doe s
nothing of the sort . He treats them as having a joint interest . The

annuity is to be applied by them, it is to be subject to a discretion to be

exercised by them, and, in my opinion, looking at the whole will, it was
not intended to vest the annuity in them beneficially, but only to give the m

a discretion with respect to it as trustees . '

"In my opinion it must be held that, under the will now in question, th e

executors and trustees have not an absolute disposing power over the

residuary estate, but hold it in trust . "

It follows that in my opinion the executor and trustee in th e
present case cannot be held to take the residue beneficially, bu t
it goes to the next of kin . I would therefore allow the appeal .

MACDONALD, J .A . : I agree with my brother GALLIHER.

Appeal allowed .

Solicitors for appellants : Heisterman & Tait .

Solicitors for respondent Greenshields : Elliott, Maclean &

Shandley.

Solicitors for respondent Reifel : Yarwood & Durrant.

IN RE Ross,

	

"Neither does the provision that they may deal with it, `as to them i nDECEASED .

GREEN-
to the executors and trustees in trust for the maintenance of the testator' sSHIELD S

MACDONALD,
J .A .
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JACKSON & JACKSON v . SHELL OIL COMPANY O F
BRITISH COLUMBIA, LIMITED.

Contract—Sale of gasoline—Discount—"Usual and current trade discoun t

allowed dealers"—Interpretation .

JACKSON

	

The plaintiffs, proprietors of a gas station entered into an agreement with

	

v .
the defendant to purchase from it exclusively for three years, gasoline, SHELL OIL

distillate and other pertoleum products, in consideration for which COMPAN Y

the defendant paid the plaintiffs $1,500 in cash and they agreed to oCOLUMf
UM

BI
AIS

A

	

furnish the petroleum products at the same current market price as

	

LTD .

furnished to the trade generally, and in addition to the usual an d

current trade discount allowed to dealers of the Company an additiona l

sum of one cent per gallon of gasoline sold . At the time the contrac t

was entered into the current trade discount was four cents per gallon,

but shortly after the defendant Company entered into contracts wit h

other dealers who agreed to purchase from them exclusively Whereby

they allowed them the usual discount of four cents and an additiona l

discount of two cents per gallon . The plaintiffs brought this action

for specific performance, claiming that by virtue of this the curren t

discount was raised to six cents per gallon . The action was dismissed .

Held, on appeal, affirming the decision of MCDONALD, J ., that the Company

may enter into special contracts with retailers who agree to buy fro m

it exclusively as to the discount to be allowed, this does not affect th e

"usual and trade discount allowed to dealers" and the action wa s

properly dismissed.

APPEAL by plaintiffs from the decision of MCDONALD, J . Of
the 10th of March, 1930, dismissing an action for specific per-
formance and of a contract entered into between the plaintiff s
and the defendant Company on the 15th of January, 1929 ,
whereby in consideration of the plaintiff Ray Jackson covenant-
ing to handle and sell gasoline, distillate and other petroleum
products of defendant exclusively, the defendant paid Ray Statemen t

Jackson $1,500 in cash and covenanted to supply him with th e
aforesaid products for a period of three years, the Compan y
agreeing to furnish him with petroleum products at the sam e
current market prices and of the same quality as furnished to
the trade generally, and in addition to the usual and curren t
trade discount allowed to dealers the Company would allow hi m
an additional sum of one cent per gallon of gasoline sold an d
delivered by the Company to the plaintiff during the term o f

29

COURT OF
APPEA L

193 1

Jan. 6.
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the agreement . At the time the agreement was entered into th e
"usual and current trade discount allowed to dealers" was fou r
cents per gallon of gasoline, and the defendant Company, i n
accordance with the contract allowed the plaintiff a discount o f
five cents per gallon. The plaintiff claims that the "usual and
current trade discount allowed to dealers" has since bee n
increased to six cents per gallon, and he claims that from th e
time of the increase he was entitled to a discount of seven cent s
per gallon purchased, which the defendant Company refuse d
to allow. The evidence disclosed that subsequent to the agree-
ment the defendant Company entered into contracts with othe r
dealers, who gave them the exclusive right to supply gasoline, t o
give them the usual discount of four cents and an additional
discount of two cents . It was held by the learned trial judg e
that the defendant Company was entitled to enter into specia l
contracts with buyers who purchased exclusively from them an d
allow an additional discount but this did not affect the "usua l
and current trade discount allowed to dealers" and he dismisse d
the action .

The appeal was argued at Vancouver on the 12th of Novem -
ber, 1930, before MACDONALD, C .J.B.C., MARTIN, GALLIHER ,
MCPHILLIPS and MACDONALD, JJ.A.

Brown, K.C., for appellant : The father, Alfred C. Jackson
owned the property, and the son, Ray Jackson, ran the garag e
and gas station . When the defendant allowed the additional
two cents per gallon it allowed it to 90 per cent . of its customers .
The current trade discount varies from time to time, and shortl y
after January, 1929, it changed to six cents per gallon .

A. M. Whiteside, for respondent : The two cents additional
discount was given for a consideration, namely, the exclusive
right of sale of gasoline to those customers who received it, also
the right to advertise at their respective stations. It in no way
affected the "usual and current trade discount" which always
remained at four cents per gallon .

Brown, replied .

	

Cur. adv. vult .

6th January, 1931 .

c.J .B .e.

	

MACDONALD, C .J.B.C. : The bargain between the parties wa s

COURT OF
APPEAL

193 1

Jan . 6 .

JACKSON
V.

SHELL OIL
COMPANY

OF BRITIS H
COLUMBIA ,

LTD .

Statement

Argument

MACDONALD,
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that plaintiff purchasing gasoline from the defendant should be COURT OF
APPEAL

allowed the price to the retail trade less 4 cents per gallon . The

	

—
price to dealers known as "the tank wagon price" was 4 cents

	

193 1

less than the retail price, so that by reason of the plaintiff and Jan. 6 .

his father having entered into an agreement with the defendant JACKSO N

plaintiff was entitled to discount of an extra 1 cent off the retail SHELL OI L

or tank wagon price. The defendant agreed to furnish plaintiff COMPANY
OF BRITISH

with gasoline "at the same current market price and of the same COLUMBIA ,

quality as furnished to the trade generally" and because of

	

LTD .

plaintiff agreeing to buy his gasoline from defendant for a term
of three years he was to get an extra discount of 1 cent makin g
in all 5 cents. Subsequent to this agreement the defendant
entered into contracts with other dealers giving them the exclu-
sive right to supply gasoline to the dealers subject to the usua l
discount of 4 cents and an additional discount of 2 cents. This
is what the plaintiff complains of. He says now the genera l
market price ought to be regarded as 6 cents below the retai l
price and that he is entitled to a discount of 7 cents below retai l
price, by his said contract. Now it appears from the evidence

MACDONALD ,
that no change was made in the aforesaid discount of 4 cents to C .J .R.C.

dealers in the trade . The usual and current trade discount i s
4 cents below the retail price, which was the usual and curren t
price at the time the contract was entered into and has remained
the same ever since . The special contracts made with othe r
retailers for a further discount of 2 cents does not apply to an y
but those retailers who have made contracts giving the Company
the exclusive sale to them for a period of years . The effect o f
these contracts is that the dealer is to have the usual and current
discount of 4 cents and a second discount of 2 cents for givin g
the defendant the exclusive right to sell to him during thi s
period of years .

This seems to me to be the true construction of the agreemen t
and of the term "usual or current price to the trade ." If the
dealer should refuse to enter into the agreement giving the Com-
pany the exclusive right to sell to him he would have to pay th e
retail price less only the usual and current discount to those in
the trade, which is 4 cents .

We have been referred to a number of definitions of the words
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CouRT OF "current price" in the dictionaries. These definitions are gen -
APPEAL eral definitions while the words in question here "the usual and

1931 current price " must be interpreted according to the text of th e
Jan . 6 . contract and so interpreted I think the appellant must fail .

MARTIN, J .A. : The learned judge below has, in my opinion ,
taken the correct view of this contract, which, in brief, is that
the subsequent system of special contracts which a larg e
majority of dealers entered into with the defendant and other
wholesalers, has not displaced the original "current market
price" as the foundation of plaintiff's rights under said prio r
contract, and therefore the appeal must be dismissed . It might
be otherwise if all the dealers had entered into such specia l
contracts with the result that there was no longer a "current
market" outside of them .

GALLIHER, J .A. : My learned brothers are all of the opinion
GALLIBER, that this appeal should be dismissed and while I am not quit e

J .A .

	

clear on the matter I will not dissent though expressing som e
doubt as to the correctness of the judgment below.

MCP JIALLIPS,

	

McPHILLIps, J.A . : In my opinion the appeal fails .

MACDONALD, J .A . : Upon the interpretation of the contrac t
in question we cannot take into consideration a special pric e
allowed to dealers as a consideration for entering into special
contracts with exclusive features . The contract obligates th e
Company to furnish appellant with petroleum products at th e
same "current market prices" as furnished to the trade gener-
ally (clause 2) . Then in addition to the "usual" (not extra-
usual) current trade discount allowed to dealers respondent
Company was to allow appellant a further sum of 1 cent pe r
gallon. It transpired later that by entering into special con -
tracts on special terms, a further discount was allowed to othe r
dealers . These dealers representetd 90 per cent. of the trade .
Whatever might be said if 100 per cent . of the trade signed
special contracts we cannot say that a current market price or
current trade discount is established by special contracts entere d
into because of special inducements . The appellant Company

JACKSO N
V.

SHELL OIL
COMPAN Y

OF BRITIS H
COLUMBIA ,

LTD .

MARTIN,
J .A .

MACDONALD,
J .A .
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by ill-advised contracts might offer to sell at less than cost . That
would not affect the "current market price ."

I would dismiss the appeal .
Appeal dismissed .

	

Jan . 6.

Solicitors for appellants : Brown & Woodburn .

Solicitors for respondent : Whiteside, Wilson & White .
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MAINLAND POTATO COMMITTEE OF DIRECTIO N
v. TOM YEE.
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Practice—Time for appealing—Interlocutory or final order—Marginal rules
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867 and 879—B .C. Stats . 1926-27, Cap . 54, Sec. 3 (3) .

	

Jan . 6.

Pursuant to the powers conferred by the Produce Marketing Act, one

MeLelan was appointed sole member of the Mainland Potato Commit-

tee of Direction on October 26th, 1928 . In pursuance of the powers

delegated to said Committee, this action was instituted against To m

Yee to recover moneys owing the Committee and judgment was give n

in the County Court in Vancouver in the plaintiff's favour. The

defendant appealed to the Court of Appeal, and on April 2nd, 1930 ,

the appeal was allowed with costs . On the 7th of June, 1930, a war -

rant of execution was issued against McLelan personally for the cost s

incurred. An application by McLelan for an order that the warrant

of execution issued against him be set aside was dismissed on the 31s t

of July, 1930, and notice of appeal was filed on the 6th of Septembe r

following. On preliminary objection taken by the respondent that the

order is interlocutory and the appeal is therefore out of time :

Held ( MARTIN and McPIIILLIPS, JJ .A . dissenting) , that although McLelan' s

name does not appear as a party he is sued in his representative nam e

and is therefore a party before the Court . The order is therefor e

interlocutory and the appeal should be quashed .

APPEAL by A . W. McLelan from an order of HowAY, Co. J .
of the 31st of July, 1930, dismissing an application of McLelan,
sole member of the respondent the Mainland Potato Committe e
of Direction, to set aside a warrant of execution issued against Statement

him to realize on a judgment for the costs of the defendan t
obtained in this action in which, after trial and appeal, th e
Mainland Potato Committee of Direction were ordered to pay ,
McLelan claiming that he was never a party to the action and
is not subject to execution . Preliminary objection was taken

MAINLAND
POTATO

COMMITTEE
OF

DIRECTION
V .

TOM YEE
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that the Act appealed from is interlocutory and notice of appea l
having been given on the 6th of September, the appeal is out o f
time and should be quashed .

The appeal was argued at Vancouver on the 12th and 13th
of November, 1930, before MACDONALD, C.J.B.C ., MARTIN ,

GALLIHER, MCPHILLIPS and MACDONALD, JJ.A.

Bray, for appellant .
Wood, K.C., for respondent, took the preliminary objection

that the appeal was out of time, it being an interlocutory order .
The date of the order was July 31st, 1930, and the notice o f
appeal was filed on the 6th of September following : see Annual
Practice, 1931, pp . 1247-8 ; Blakey v . Latham (1889), 43 Ch .
D. 23 ; Norton v. Norton (1908), 99 L .T. 709 .

Bray, contra : We are strangers to this judgment : see
Boslund v . Abbotsford Lumber, Mining & Development Co.
(1925), 36 B .C. 386 ; Annual Practice, 1931, p . 1231. The
true test is that irrespective of the result the order terminates
the matter : see Halsbury's Laws of England, Vol . 11, p . 179,
sec . 490 ; In re Compton. Norton v . Compton (1884), 27 Ch.
D. 392 ; Archbold's Q.B. Practice, 13th Ed ., Vol. 1, p . 513 .

Wood, in reply, referred to Frumento v. Shortt, Hill & Dun-
can, Ltd . (1916), 22 B.C. 427 ; Mason and Son v. Mogridg e
(1892), 8 T.L.R. 805 . He is not a stranger to the action, but
the order is interlocutory even if he were : see Fisher v. Magna y
(1843), 5 Man. & G. 778. The fact that a stranger is drawn i n
does not alter the practice that it is interlocutory : see Pheysey
v . Pheysey (1879), 12 Ch. D. 305 ; In re Lewis. Lewis v .
Williams (1886), 31 Ch. D. 623 .

Cur. adv. volt .

6th January, 1931 .

MACDONALD, C.J.B.C : The order is interlocutory and th e
appeal should be quashed .

JIARTIN, J.A . :ly opinion on the preliminary objection
raised to the hearing of this appeal as not being brought withi n
the prescribed time, is that it is not an interlocutory, but a fina l
one, and therefore it should be heard, because, in brief, I do no t
regard the proceedings taken by A . W. McLelan, as the sole
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member of the local Mainland Potato Committee of Direction ,

as being personal but as the nominated officer of the Interio r

Committee of Direction under section 4 of the Produce Market-
ing Act, Cap. 54, 1926-27, as amended by Cap . 39 of 1928 . That

statute is a complicated and confused enactment and very diffi-
cult to construe satisfactorily in view of its inconsistent pro -

visions ; reference should also be had to sections 6 and 12 in

particular as specially bearing on the attempt to elucidate the

present question .

GALLIHER, J .A . : Colonel A. W. McLelan, who had been

duly appointed as sole member of the Mainland Potato Com-

mittee of Direction, brought action in the name of the Commit -

tee to recover certain levies made upon the defendant under th e

Produce Marketing Act of British Columbia .

He succeeded in the County Court but on appeal to thi s

Court the decision was reversed and costs were taxed at some

$380. These costs were not paid and a warrant of executio n

was taken out directed to the sheriff of the County of West-
minster requiring him to make and levy by distress of the good s

and chattels of A. W. McLelan, calling himself for the purpose s

of this action The Mainland Potato Committee of Direction .

The goods of McLelan were seized but by an order of ELLIS,

Co. J. the sheriff was ordered to withdraw and execution wa s

stayed until further order. An application was then made by
McLelan to set aside the warrant of execution but was refuse d

by HowAY, Co . J ., who ordered the sheriff to proceed under the

warrant of execution and this appeal is taken against that order .

Mr. Wood of counsel for Tom Yee raised the preliminary objec-
tion that the order was interlocutory and the appeal had no t

been taken in time. It was admitted that if this is an inter-
locutory order the appeal must fail . It seems to me that this i s

an interlocutory order if it can be said to be an order for th e
purpose of working out the rights given by the final judgment .

In Blakey v. Latham (1889), 43 Ch. D. 23 at p. 26, Fry ,

L.J. says :
"I am glad I am not called upon to give anything like an exhaustiv e

definition of the word `interlocutory,' but of this I am clear—that wher e

a final judgment has been pronounced in an action, and subsequently a n

order has been obtained for the purpose of working out the rights given
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COURT OF by the final judgment, that order has always been deemed, and rightl y
APPEAL deemed, to be interlocutory."

1931

	

Mr. Bray's point is in answer to this that it is not a working

Jan. 6 .
out of the proceedings between the parties as A . W. McLelan
	 was not a party to the proceedings upon which judgment wa s

MAINLAND obtained.
POTATO

COMMITTEE While the name of A . W. McLelan does not appear as a party
DIREO SON he has sued in his representative name and is therefore a party

v .

	

and before the Court .
Tom YEE

I would sustain the preliminary objection and quash the
appeal .

MCPHILLIPS, J .A . : My opinion is that the appeal is in time ,
MCPHILLIPS, being an order final in its nature . Being of that view m y

J .A .

	

opinion is that the appeal should be heard and I would deny
the motion to quash .

MACDONALD, J.A . : This is an appeal from an order of Hi s
Honour Judge HOWAY dismissing an application made by on e
A. W. McLelan, sole member of respondent Mainland Potato
Committee of Direction, to set aside a warrant of execution
issued against him to realize a judgment for costs obtained in
this action in which after trial and appeal the Mainland Potat o
Committee of Direction were ordered to pay the costs of the
respondent Tom Fee . The ground of appeal is that the said
A. W. McLelan never was a party to the action and that execu-
tion cannot be issued nor levy by distress made against his good s

MACDONALD, and chattels .
J .A. It was objected that the order appealed from is interlocutor y

and, if so, the appeal was not launched in time and should b e
quashed . On the other hand it was urged that the appellan t
A. W. McLelan was brought into the proceedings for the firs t
time when execution was issued against his property and in hi s
unsuccessful effort to set it aside, against which he appeals, hi s
rights were finally determined . The question in dispute is the
right, if any, to issue execution against one, not a named party
to the action . In point of form it would appear to be inter-
locutory but may yet be treated as final if it is conclusive agains t
McLelan and finally decided the rights of the parties .

If, however, McLelan is so identified with the Mainland
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Potato Committee of Direction that he was in reality the couaT o r
APPEA L

plaintiff in that action the order now under appeal was made

	

—
in working out the rights of the parties and therefore interlocu-

	

193 1

tory. McLelan was the only member of the Mainland Potato Jan . 6 .

Committee of Direction when the action was launched . In MAINLAN D

Mason and Son v . Mogridge (1892), 8 T.L.R . 805 it was held POTATO
COMMITTE E

that a single person cannot sue in a firm name . There should

	

of

be a party to every suit . It might have been corrected in the DIRECTION

v .

course of the proceedings but now that the action was carried Tom YEE

on in this manner and judgment against a name obtained, ca n
execution be issued against the real party concerned ? By B .C.
Stats . 1928, Cap. 39, See. 4, Subsec. (3) the "Committee" i n
question is deemed to represent the "Interior Committee " a
larger body but if the latter do not voluntarily assume liability ,
as I think it should, the successful defendant in the action i s
without recourse unless the member of the "Committee" launch-
ing the action is held liable for costs. A search for the "Com-
mittee" would be fruitless . It is a name only. Could a sole
trader, using a descriptive name avoid an execution for costs MACDONALD ,

J .A .
because of the style of cause in the action? Here the debtor i s
known by two names, one "Mainland Potato Committee of
Direction," the other "A. W. McLelan." The question of
whether or not McLelan and the "Committee" are identical i s
one of evidence and that fact is established . The Committee
had no authority to sue and as McLelan is the only party imme-
diately identified with it the defendant may proceed agains t
him. He chose to sue under the name of the Committee . He
appeared before the Court. He was there not merely as a
witness but as a party .

It follows that McLelan being, in reality, a party to the
action, the alter ego of the Mainland Potato Committee of
Direction, the order appealed from was made in working out
the rights of the parties and is interlocutory . The appeal
should, therefore, be quashed .

Appeal quashed, Martin and McPhillips ,

JJ.A. dissenting.

Solicitor for appellant : H. R. Bray .

Solicitors for respondent : Wood, Hogg & Bird .
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THE KING v. LEE MOON KOO .

Practice—Habeas corpus—Affidavit of applicant in support filed after wri t
issued—Order to cross-examine—Appeal—R.S .C . 1927, Cap. 95, Sec. 13 .

Section 13 of the Chinese Immigration Act provides : "Pending the decision

of the Minister, the appellant and those dependent upon him shall be

kept in custody at an Immigration Station unless released upon securit y

as provided for in the next succeeding section of this Act . "

The defendant having been detained at the immigration building in Victori a

for deportation to China pursuant to an order of the controller o f

Chinese immigration, he applied for and obtained a writ of habea s

corpus. On the return of the writ the applicant was ordered to make

an affidavit of his own in support of the application for the writ and

the hearing was adjourned . The applicant filed his affidavit and o n

the application again coming on for hearing, it was ordered at th e

instance of counsel for the controller of Chinese immigration that th e

applicant submit himself for cross-examination on his affidavit .

Held, on appeal, that as it appears that an appeal had been taken to th e

minister that had not yet been disposed of, section 13 of the Chines e

Immigration Act is tantamount to a stay of proceedings for his release ,

and as this Court would only be doing a futile act in dismissing o r

allowing the cross-examination in a proceeding that has no foundation ,

the appeal should be quashed .

A PPEAL by defendant from the order of MURPHY, J . of the
17th of November, 1930 . The defendant applied for and
obtained a writ of habeas corpus, having been detained at th e
immigration building in Victoria for deportation to China ,
pursuant to the order of the controller. On the return of the
writ an order was made that the applicant file an affidavit of hi s

Statement own in support of his application for the writ, and the hearin g
was adjourned. The applicant filed his affidavit as ordered ,
and on the application again coming on for hearing, it was
ordered at the instance of counsel for the controller of Chinese
immigration that the applicant submit himself to cross-exam-
ination on his affidavit.

The appeal was argued at Vancouver on the 27th of Novem -
ber, 1930, before MACDONALD, C .J .B.C., MARTIN, GALLIHER

and MCPHILLIPs, JJ.A.

COURT O F
APPEAL
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THE KIN G
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Koo
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R. D. Harvey, for appellant : The order was made and th e
writ issued. No good purpose is served by having the defendan t
examined . There was no application to set aside the order : see
Rex v. Banniti (1925), 45 Can . C.C. 75 ; The Catholic Pub-

lishing Co . v. Wyman (1863), 11 W .R. 399 ; Clindinning v.

Varcoe (1876), 7 Pr. 61 ; Imperial Bank of Canada v . Taylor

(1884), 1 Man. L.R. 244 ; Short & Mellor's Crown Office Prac-
tice, 2nd Ed., 324 ; Rex v. Sands (1915), 25 Can. C.C. 116 ;
In re Melilla Trepanier (1885), 12 S .C.R. 111 ; Rex v . Chin

Sack (1927), 39 B.C. 223 .
Moresby, K .C, ., for the Crown : The accused must make an

affidavit in support of an application for a writ unless it can b e
shewn he is coerced or restrained from doing so : see Rex v .
Murrell (1923), 40 Can. C.C. 298 ; Canadian Prisoners' Case
(1839), 5 M. & W. 32 ; In re Chinese Immigration Act and

Lee Chow Ying (1928), 39 B.C. 322 .
Harvey, replied .

Cur. adv. volt .

On the 6th of January, 1931, the judgment of the Court wa s
delivered by

MACDONALD, C .J.B.C. : After the order for deportation Lee
Moon Koo appealed to the minister against it and the followin g
day made an application for a writ of habeas corpus which wa s
granted as now alleged on insufficient material. The matte r
came up for argument on return of the writ when counsel fo r
the Crown objected that the material on which the order was
granted was ineffective . The learned judge, contrary to objec -
tion, ordered the applicant to file another affidavit in support Judgment

of the order already made and subsequently ordered examina-
tion upon said affidavit . Objection was taken to the order fo r
the examination on the ground that the only question counse l
for the applicant wished to argue was that the Board of Inquir y
or the comptroller had no authority to make his order . Never-
theless the order was made for the examination of the applican t
and from that order he appealed . At that time the sheriff had
not filed his return . He, however, made it a day or two after -
wards and the facts that I have stated appeared from that

COURT O F

APPEAL

193 1

Jan . 6 .

TnE KING
O.

LEE MOON

Koo

Argument



460

COURT OF
APPEAL

BRITISH COLUMBIA REPORTS.

	

[VoL.

return. The appeal was taken to the minister and has not ye t
been disposed of. Section 13 of the Chinese Immigration Act

	

1931

	

reads as follows :

	

Jan . 6 .

	

"Pending the decision of the Minister the appellant and those dependent

upon him shall be kept in custody at an Immigration Station unless
THE KING released upon security as provided for in the next succeeding section o f

LEE MOON
this Act."

Koo That section is tantamount to a stay of proceedings for hi s
release. Had it been called to the attention of the learned judge
the writ would not have been ordered.

I think it also disposes of this appeal . Since we have no
power to do anything but a futile act, namely, to dismiss or allow
the cross-examination in a proceeding which has no foundation ,
I would therefore quash the appeal and since the motion for the
appellant's discharge had not been reached or disposed of full y
and still stands for hearing I would leave it to the learned judge
to dispose of the case in view of the said section 13 .

Appeal quashed .

Solicitors for appellant : O'Halloran & Harvey .

Solicitors for respondent : Moresby, O 'Reilly & Lowe .

Judgment
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PARRY v . THOMSON.

Courts—Small debts—Appeal to County Court—"Nearest County Court" —
Jurisdietion—R.S.B.C. 1924, Cap. 57, Sec. 48.

Jan . 9 .
Section 48 of the Small Debts Courts Act provides that an appeal from th e

decision of a magistrate shall lie either to the nearest County Court o r
to a judge of the Supreme Court .

An appeal from a decision of the Small Debts Court at Powell River take n
in the County Court at Vancouver was quashed for want of jurisdic-

tion, as there are other County Courts closer to where the trial too k
place than Vancouver .

Held, further, that as the section reads "nearest County Court" it refers to
the Court itself and not to the "County Court District . "

P RELIMINARY objection on an appeal from a decision o f
the Small Debts Court at Powell River, that there is no juris-
diction to hear the appeal under section 48 of the Small Debts Statement
Courts Act.

Heard by CAYLEY, Co. J. at Vancouver on the 9th of Jan-
uary, 1931 .

W. C. Thomson, for appellant .
Hogg, for respondent .

CAYLEY, Co . J . : Preliminary objection was taken by the
respondent in this matter that the County Court of Vancouver
has no jurisdiction to hear the appeal, because of the wording o f
section 48 of the Small Debts Courts Act which reads as follows :

"The appeal shall lie either to the nearest County Court or to a judg e
of the Supreme Court . "

The nearest County Court to Powell River is not the Count y
Court of Vancouver. The nearest County Court to Powell
River might be, I am told, one of three, Cumberland, Courtena y
and Nanaimo. The County Court of Vancouver is 76 miles, a s
I am informed, from Powell River, and it is evident tha t
Nanaimo at all events is much closer to Powell River tha n
Vancouver .

The section mentioned does not say "County Court District, "
it says the nearest "County Court." And for interpretation of

CAYLEY,

Co . J.

193 1
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THOMSO N

Judgment
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these words I am referred to the interpretation put upon section
77 of the Summary Convictions Act, where the words used ar e
"to the County Courts at the sittings thereof which shall be hel d
nearest to the place where the cause of the information or coin -
plaint arose." These words were interpreted by the Court o f
Appeal in Rex v. Holt (1925), 36 B.C. 391, as meaning ther e
is no jurisdiction in any Court other than the one which is
nearest the place where a conviction took place . The same
decision was given in Rex v. Canadian Robert Dollar Co .

(1926), 37 B.C. 264 . It is true that these two cases of an
interpretation of the Summary Convictions Act are not an inter-
pretation of the Small Debts Courts Act, but I think we may
interpret by analogy the Small Debts section involved . I think
it is a matter which ought to be referred to the Court of Appea l
for decision in any case. For the time being, I have come to th e
conclusion that this Court has no jurisdiction to hear the appeal.

Preliminary objection sustained .

462

CAYLEY,

CO . J .

1931

Jan . 9 .

PARRY

V .
THOMSON

Judgment
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IN RE TESTATOR'S FAMILY MAINTENANCE ACT MURPHY, J.

AND HOFFMAN .

Testator's Family Maintenance Act—fr o provision in will for two daughter s
—"Proper maintenance and support"—Construction of—R .S .B .C. 1924,
Cap . 256 .

One Hoffman died in January, 1930, leaving a net estate of $12,769 .25 . By

his will he left $1 to his wife from whom he was divorced in 1926, an d

$1 to each of his two daughters, Catherine who is of age, and Mary a
minor . The residue of his estate he left to Mary E. Bernhard to who m
he was not related, but lie had, with others, lodged in her various lodg-

ing-houses for over 20 years . Both daughters were without means an d
were brought up at the expense of their maternal grandfather and
maternal uncles . Catherine attended a college from which she was to

graduate in the following June with the intention of becoming a
teacher, and Mary who was 19 years old had a serious incurable hear t
condition, precluding her from earning a livelihood . Deceased's estate
included a one-half interest in a lodging-house that Mrs . Bernhard
was running, valued at $2,800 . On an application by Mrs . Hoffman
under the Testator's Family Maintenance Act to make adequate pro -
vision from the estate for the proper maintenance and support of her -
self and her two daughters :

Held, that Mrs . Hoffman having obtained a decree of absolute divorce from
deceased had no status to make an application on her own behalf bu t
was competent to make application under section 9 (1) of said Act for
her daughter Catherine, also for Mary as her guardian . That Mrs .
Bernhard be allowed to retain the half interest in the lodging-house ,

that the daughter Catherine receive $1,000 and the balance of the
estate be utilized to purchase an annuity for life for the daughter Mary.

APPLICATION by Mary Margaret Hoffman on behalf o f
herself and her two daughters under the Testator's Famil y
Maintenance Act that adequate provision for the proper main-
tenance and support of herself and her two daughters be mad e
out of the estate of her deceased husband . The facts are set out
in the reasons for judgment . Heard by MURPHY, J. at Van-
couver on the 21st of January, 1931 .

Raines, for applicants .
Gibson, for the administrator and Mrs . Bernhard .

29th January, 1931 .

MURPHY, J. : Deceased died in Vancouver on January 27th, Judgment

193 1
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1930, leaving an estate which it is agreed was of the net valu e
of $12,769 .25 . By his will dated September 5th, 1923, he
bequeathed $1 to Mary Margaret Hoffman, his then wife, an d
$1 to each of his daughters, Catherine Josephine Hoffman an d
Mary Hoffman . He gave the whole of the residue of his prop-
erty to Mary E . Bernhard to whom he was in no way relate d
by blood. In 1926 Mary Margaret Hoffman obtained a decre e
of absolute divorce from deceased from a Wisconsin Court . The
validity of this decree was not, and I think could not be, ques-
tioned in these proceedings . It was therefore conceded that
Mary Margaret Hoffman has no status to make an application
on her own behalf under the provisions tof the above Act . Inas-
much however as under our law she is the guardian of the minor
Mary Hoffman and inasmuch as the assets of the estate are i n
this jurisdiction, I think she is competent to make an applica-
tion under the said Act on said minor's behalf. She purported
to apply likewise on behalf of the daughter Catherine but th e
latter is of age . By subsection (1) of section 9 of the Act how -
ever an application on behalf of one person may be treated as an
application on behalf of all persons who might apply . On the
facts of this case I think I should give Catherine Hoffman th e
benefit of this section.

In Walker v . McDermott (as yet unreported *) the Suprem e
Court of Canada dealt with an application under said Act in
the following language (Duff, J ., pp . 95-6) :

"The pertinent enactments of the Testator's Family Maintenance Act of

British Columbia, c. 256, R.S .B .C ., 1924, are these :

"`3 . Notwithstanding the provisions of any law or statute to the con-

trary, if any person (hereinafter called the "testator") dies leaving a wil l

and without making therein, in the opinion of the judge before whom th e

application is made, adequate provision for the proper maintenance an d

support of the testator's wife, husband or children, the Court may, in it s

discretion on the application by or on behalf of the wife, or of the husband ,

or of a child or children, order that such provision as the Court think s

adequate, just and equitable in the circumstances shall be made out of th e

estate of the testator for the wife, husband or children .

" `4. The Court may attach such conditions to the order as it thinks fit ,
or may refuse to make an order in favour of any person whose character o r
conduct is such as in the opinion of the Court to disentitle him or her to
the benefit of an order under this Act.

" `5. In making an order the Court may, if it thinks fit, order that the

provision shall consist of a lump sum or a periodical or other payment . '

* Since reported (1931), S .G .R. 94 .

464

MURPHY, J .

193 1

Jan . 29 .

IN RE
TESTATOR ' S

FAMILY
MAINTEN -
ANCE AC T

AND
HOFFMA N

Judgment



XLIII.] BRITISH COLUMBIA REPORTS .

	

465

"The provision which the Court is authorized to make in the circum-

stances stated in the section, is, `such provision as the Court thinks ade-

quate, just and equitable .' The conditions upon which this authority rest s

are that the person whose estate is in question has died leaving a will, an d

has not made, by that will, in the opinion of the judge, adequate provision

for the `proper maintenance and support' of the wife, husband or children,

as the case may be, on whose behalf the application is made .

"What constitutes `proper maintenance and support' is a question to b e

determined with reference to a variety of circumstances . It cannot b e

limited to the bare necessities of existence. For the purpose of arriving at

a conclusion, the Court on whom devolves the responsibility of giving effect

to the statute, would naturally proceed from the point of view of the

judicious father of a family seeking to discharge both his marital and hi s

parental duty ; and would of course (looking at the matter from that poin t

of view), consider the situation of the child, wife or husband, and the

standard of living to which, having regard to this and the other circum-

stances, reference ought to be had . If the Court comes to the decision tha t

adequate provision has not been made, then the Court must consider wha t

provision would be not only adequate, but just and equitable also ; and in

exercising its judgment upon this, the pecuniary magnitude of the estate ,

and the situation of others having claims upon the testator, must be taken

into account . "

In my opinion deceased has not made adequate provision fo r

the proper maintenance and support of his two daughters . He
has in fact made no provision whatever . They are both without
any means and have been brought up and educated at th e
expense of their maternal grandfather and maternal uncles. At
the date of deceased's death Catherine was a student at Moun t
Mary College which seems to be an institution giving an educa-

tion somewhat equivalent to a college course . The annual cos t

of this education was about $1,000 a year paid by her maternal

grandfather and/or maternal uncles . She was to graduate in

June and purposed becoming a teacher. A judicious father,
with an estate of over $12,000, seeking to discharge towards he r
his parental duty, considering her situation, the standard o f
living to which she was accustomed and the fact that she wa s
to graduate in June and must then look for employment, which
might not be immediately obtainable—certainly not before th e

autumn when schools would open—and the further fact that

she was entirely dependent on her maternal relatives could not ,

in my opinion, give her less than $1,000. I would feel that he

should give her more under the circumstances were it not that ,

in my opinion, his second daughter Mary had a paramount
30
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MURPHY, J . claim upon him when her situation is considered in the light o f
1931

	

the language of the Supreme Court of Canada. She, like her
Jan . 29 . sister, has been since infancy entirely dependent upon th e

bounty of her maternal relatives . She is 19 years old . She has
IN R E

TESTATOR'S a serious incurable heart condition which practically precludes
FAMILY her from ever earning a livelihood and which makes marriage ,

MAINTEN -
ANCE AcT unless it be of the ultra modern kind, a highly dangerous state

AND

	

of life for her to enter upon. A judicious father seekingg toHOFFMA N F

discharge his parental duty towards her would, in my opinion ,
feel compelled to make fairly adequate provision for her
throughout her expectancy of life . A judicious father as afore-
said would I think not regard marriage even of the suggeste d
type as a possible future solution of the question of her main-
tenance and support for whatever his views of its morality
might be he would realize that, if she married, the inherent
danger to her life would always be present . Deceased, as i s
evident from his will, desired to make Mrs. Bernhard the object
of his bounty . She had no claim upon him either because o f
blood ties or because of money transactions . He had with others

Judgment
lodged in her various lodging houses for over 20 years . I find
the suggestion that she caused differences between deceased an d
his wife and the further suggestion 	 hinted at rather than mad e
—that improper relations existed between her and deceased to
be entirely unfounded. Mrs. Bernhard was called at the hear-
ing and made a very favourable impression upon me . She put
forward no claim of any kind in reference to deceased . She
stated she had been kind to him during his long residence wit h
her but not more so than she had been to her other lodgers. This
statement was corroborated by two persons who had lodged wit h
her for a number of years and who are still with her (though
one is temporarily absent in England) and I accept it as true .
The deceased evidently felt gratitude towards her else he would
not have designated her as his sole beneficiary even if, as I hol d
to be the case, he was actuated by ill-will towards his wife an d
family in cutting them off with a dollar each . So far at any
rate as the children are concerned this ill-will was unmerite d
for he had deserted them in their infancy, had never fulfille d
any of his duties as a father to them and had never made an y
attempt to regain the custody of them or in any way concerned
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himself with their welfare. Weighing his sense of gratitude
towards Mrs . Bernhard—which I think was deservedly felt—
against the claims of his daughter Mary when disposing of hi s
estate other than the $1,000 that I consider he should have given
his daughter Catherine, I am of opinion that, if he acted as a
judicious father seeking to discharge his parental duty, he coul d
not have given to Mrs . Bernhard more than his undivided hal f
interest in the lodging-house she is now running, the value of
which, according to Inventory "X" is $2,800. In view of his
daughter Mary's physical condition and of the relatively small
sum remaining to be disposed of, I think a judicious fathe r
would direct that such residue be expended in the purchase o f
an annuity for life for her . There is power in the Court under
section 8 of the Act to make such direction . I direct that the
daughter Catherine receive $1,000 and that the balance of the
estate, other than the undivided half-interest in the east half o f
lot 12, block 34, D .L. 185 be first applied to payment of the
costs of all parties, taxed on a solicitor and client basis, and th e
balance be utilized to purchase an annuity for life for th e
daughter Mary .

I realize that the effect of this order is virtually to write a
new will for deceased but on the facts of this case, and on my
understanding of the quotation from the judgment of th e
Supreme Court of Canada above set out, I see no other cours e
open to me.

Application granted.

MURPHY, J .
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LISTER v. BURNS & CO., LTD. AND PALM
DAIRIES, LTD.

Contract—Management of farm for one year—Dismissal—Agreement mad e
on a Sunday—Validity—R .S .C. 1927, Cap . 123, Sec. . .

LISTER
v

	

The defendants, through an agent, one Skelley, entered into an agreement

BURNS & Co .

	

with the plaintiff on Sunday the 23rd of March, 1930, to employ th e
LTD . plaintiff as manager of their dairy farm for one year at a salary of

$100 per month, the plaintiff also to receive 10 per cent . of the profit s

earned during his management . The plaintiff took over the manage-

ment of the farm at once, remaining there until the 16th of Octobe r

following, when he was dismissed. In an action for damages for wrong-

ful dismissal and for six months' salary :

Held, that the hiring of the plaintiff on a Sunday was a "transaction i n

connection with the ordinary calling" of the defendants and so within

the prohibition of the Lord's Day Act, and the action should be

dismissed .

Held, further that although the Lord's Day Act is not pleaded it is th e
duty of the Court to take cognizance of the statute and to raise th e
point ea mero motu even if not pleaded or raised by counsel .

ACTION for damages for wrongful dismissal, for six months '
salary and 10 per cent . of the profits during his management o f
the defendants' dairy farm, situate five miles east of Kamloops ,

Statement
pursuant to agreement made between the plaintiff and on e
Skelley representing the defendants, on Sunday the 23rd of
March, 1930 . The facts are set out in the reasons for judgment.
Tried by SWANSON, Co. J. at Kamloops on the 4th and 5th of
February, 1931 .

A . D. ?Vlacintyre, and Kidston, for plaintiff .
G. W. Black, for defendants .

SWANSON, Co . J . : At the close of the plaintiff's case Mr .
Black, counsel for defendants, moved for the dismissal of thi s
action on the grounds : (a) That there is no sufficient memoran-
dum to satisfy section 4 of the Statute of Frands, in the case o f
an agreement that is not to be performed within the space of on e
year from the making thereof as here alleged, (b) that th e
agreement set up in this action is illegal having been made on

468
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Sunday, March 23rd, 1930, in contravention of section 4 of th e
Lord's Day Act, R.S.C. 1927, Cap. 123 .

I will confine my judgment to the second objection raise d
under the Lord's Day Act, which after careful consideration of
the matter at my limited disposal overnight I hold to be fatal t o
the plaintiff's action.

The plaint as amended alleges that the contract was made on
March 23rd, 1930, a Sunday . The plaintiff's evidence clearly
bears out that the whole transaction on which plaintiff founds hi s
argument herein was made on the Lord 's Day. With consider -
able wealth of detail plaintiff outlined his case culminating i n
the arrangement made on Sunday, March 23rd, 1930, by Skelley
representing the defendants to employ plaintiff to manage
defendants ' dairy farm some 5 miles east of Kamloops in thi s
County for one year as stated by plaintiff at a monthly salary o f
$100, and with an arrangement that he would also receive 1 0
per cent . of the profits earned by the dairy farm during th e
period of his management . It was an express term of plaintiff' s
engagement, as alleged in paragraph 6 of the plaint, and a s
borne out by plaintiff ' s evidence that the defendants were to tak e
over (that is to buy) from plaintiff his herd of pure bred Jerse y
cows, which he then had at his ranch at Chilliwack . This was
all agreed to, and the bargain orally completed on the sai d
Sunday . On the same day the plaintiff says that he received
an order from Skelley to go out and buy enough cows (Jerseys )
to make up two car-loads . Pursuant to this concluded arrange-
ment plaintiff left Kamloops the same Sunday night for hi s
home in Chilliwack . The next day, Monday, March 24th, h e
proceeded to Vancouver Island (Saanich) and secured 5 pure -
bred Jerseys for defendants. He later brought these and two
others, one bought at Ladner and another received in exchange
for two grade animals at Agassiz, together with his own her d
with him to defendants' dairy farm, leaving on the 4th of Apri l
and taking over the management of the dairy farm of defendants
from April 5th on until he received notice of his dismissal on o r
about October 16th, 1930. It is in respect to this alleged
wrongful dismissal that he brings his action for damages for six
months ' salary as manager at the rate of $100 per month and
for alleged share of profits at the rate of 10 per cent . from March
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24th, 1930, to date of plaint. If this arrangement made on
March 23rd last is in contravention of section 4 of the Lord' s
Day Act it is illegal, and no valid cause of action can be founde d

upon it. The whole contract would be tainted with illegality .
It is a maxim of the common law, Ex turpi causa non oritur

actio . The defendants' solicitor did not in the dispute not e
plead the Lord's Day Act as a defence . It is however laid dow n
by a distinguished authority that this makes no difference, that
it is indeed the duty of the Court to take cognizance of the
statute, and to raise the point ex mero motu even if not pleaded
or raised by counsel for defendants. This was admitted in the
able argument of the junior counsel for the plaintiff, Mr .
Kidston. It was so held by the Supreme Court of Canada in
L'Association St . Jean-Baptiste de Montreal v . Brault (1900) ,
30 S .C.R . 598 . It was held that the contract there was illegal ,
and that it was the duty of the Court ex mero motu to notice the
illegality at any stage of the case, and without pleading . The
duty of the Court was discussed at length in The Consumers

Cordage Company v . Connolly (1901), 31 S .C .R. 244. At p.
297 Girouard, J. said :

"These decisions, and the language of all the judges in the other case s

proceed upon the ground that if, from the statements of one of the parties ,

either in the Courts below or in appeal, or otherwise, the cause of actio n

appears to arise ex turpi causa, or out of the transgression of a positive

law, `there,' continues Lord Mansfield, `the Court says he has no right t o

be assisted . It is upon that ground the Court goes, not for the sake of th e

defendant, but because they will not lend their aid to such a plaintiff .' "

Mr. Justice Lamont (now of the Supreme Court of Canada )
took this same position when sitting as a judge of the Court o f
Appeal of Saskatchewan in the case of Bronf man v . Dutchzesan

(1919), 3 W.W.R. 565 at p . 568. I think the whole agreement
in the case at Bar is in open violation of the spirit and letter o f
section 4 of the Lord's Day Act . Section 4 reads as follows :

"It shall not be lawful for any person on the Lord's Day except as provide d

herein, or in any Provincial Act or law now or hereafter in force, to sel l

or offer for sale or purchase any goods chattels or other personal property,

or any real estate, or to carry on or transact any business of his ordinar y

calling or in connection with such calling, or for gain to do, or employ any

other person to do on that day, any work business or labour . "

An old English ease is strongly pressed by plaintiff's counsel .

The King v. The Inhabitants of Whitnash (1827), 7 B. & C .
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596 ; 108 E.R. 845 . That however is a decision under quite a

different statute, the Sunday Observance Act passed in the 29t h

year of Charles 2nd, chapter 7, section 5 . The head-note to that

case reads as follows :
"The statute 29 Car . 2, c . 7, s . 5, enacts, that no tradesman, artificer,

workman, labourer, or any person whatsoever, shall do or exercise an y

worldly labour, business, or work of their ordinary calling on the Lord' s

Day, and subjects parties offending to a penalty : Held, that this statut e

only prohibits labour, business, or work done in the course of a man 's
ordinary calling, and, therefore, that a contract of hiring made on a

Sunday between a farmer and a labourer for a year, was valid, and tha t

service under it conferred a settlement . "

Bayley, J., at p. 600 says :
"The hiring of a servant seems to fall properly within the meaning o f

the word `business .' "

Later the learned judge states :
"I am of opinion that this Act of Parliament does not prohibit labour,

business, or work of every description ; and that the hiring of a servan t

by a farmer on a Sunday is not work or business within the meaning of th e

Act of Parliament . I also think that it is not labour, business, or work o f

the ordinary calling of the farmer. He, like every other person who require s

servants, must hire them . The true construction of the words `ordinary

calling,' seems to me to be, not that without which a trade or busines s

cannot be carried on, but that which the ordinary duties of the callin g

bring into continued action. Those things which are repeated daily o r

weekly in the course of trade or business are parts of the ordinary calling

of a man exercising such trade or calling, but the hiring of a servant once

in the year does not come within the meaning of those words . For these

reasons, I am of opinion that the contract of hiring in this case was valid . "

Similarly Holroyd, J ., at p. 601 .

It is always fallacious to rely upon a judgment given upon a

statute quite different in many respects from the Act before u s

Lord's Day Act of Canada. It is true that our Act which is in
force in British Columbia as well as in other parts of Canad a
states :

"It shall not be lawful for any person on the Lord's Day, . .

	

to

carry on or transact any business of his ordinary calling ."

But it does not stop there, but adds immediately thereto "o r
in connection with such calling," words which are entirely miss-
ing from the statute of Charles 2nd, which I submit make th e
above decision in the 1pitnaash case quite inapplicable . It is to

be noted that the learned judge, Bayley, J . stated (as above
quoted) : "The hiring of a servant seems to fall properly withi n
the meaning of the word `business.' " Surely then one who hires
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SWANSON, a servant must be transacting business in connection with suc hco . J.
calling (that is his ordinary calling) . The Lord's Day Act as

1931 I have said does not stop short (as does the old statute o f
Feb . 4 . Charles) with "transacting business of his ordinary calling,"

LISTER but goes on to amplify that thus : "Transacting any business i n
v .

	

connection with his ordinary calling ." I would hold that the
Bunn s & Co .

LTD. hiring of a servant on Sunday (as here) is a "transaction i n
connection with the ordinary calling" of defendants and so
within the prohibition of the statute before me .

If anything further were required to invalidate and render
illegal the whole contract it is the transaction in connection wit h
the sale by plaintiff to defendants of plaintiff 's substantial her d
of pure-bred Jersey cows (running into some $5,200) on the Sun -
day in question . The plaintiff maintains throughout that it wa s
a clear and essential term of the whole agreement which he mad e
with defendants that they should take over (that is buy) from
him his herd of Jersey cows. He says that he would not hav e
entered into the agreement with defendants to become thei r
dairy farm manager on any other condition . Therefore it is a n
essential part of the agreement that day concluded between the

Judgment
parties . The matter seems so clear that it requires a refinemen t
of reasoning to answer such a legal proposition . It is submitted
by Mr . Kidston that there was no "sale" on Sunday of plaintiff' s
herd of cows. He submits that there was no cash passed betwee n
the parties that day, and that no delivery took place, and that no
memo. in writing was made to satisfy the section 11 of our Sal e
of Goods Act, Cap. 225, R.S.B.C. 1924 (being a remodelling of
the old section 17 of the Statute of Frauds) . But that is no
answer. Section 17 of the Statute of Frauds is a matter merel y
of evidence required to maintain the "enforceability by action"
of a contract for the sale of goods over 10 pounds . A "sale" of
goods may in fact be effected, but if the statutory requirement s
as to evidence to support the enforceability of an action respect-
ing same are not forthcoming no legal enforcement in the Court s
by action can be effected .

In the case before me the plaintiff is not seeking to "enforce
by action " the agreement respecting sale of his Jersey herd .
There is indeed no occasion for that as the plaintiff has received
his money in full for all his Jersey cows . But that does not
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answer the point at issue under section 4 of the Lord's Day Act .
What we are seeking to ascertain is this : Was there on tha t
Sunday a "sale or offer for sale or purchase" of the Jersey cows

	

193 1

in question? It will be noticed that the section penalizes not Feb . 4 .

only the "sale" but the "offering for sale or purchase ." Surely
LISTE R

there was a completed contract to sell made on that day, a con-

	

v .

tract which the common law would respect, even if plaintiff BUaLT
. C

O

could not enforce it by action if he were so minded. The very
object which Parliament must have had in mind was to prohibi t
and penalize just such a commercial transaction (one indeed o f
considerable magnitude) made on the Lord's Day.

If there is illegality in this phase of the contract, the whol e
contract must go by the board and be declared "unlawful" o r
illegal . If the contract is illegal the Court solely on the grounds
of public policy will decline to recognize it, or any rights o r
claims alleged to be possessed by plaintiff for any alleged Judgment

breach of it .
At the opening of the case I felt it my duty to call the atten-

tion of counsel to the provisions of the Lord's Day Act althoug h
the Act was not pleaded by defendants . I have read over a
large number of authorities which I do not propose to discuss :
Demchenko v . Fricke (1926), 2 W.W.R. 221 ; Merkel v .

McKendry, ib . 7 ; Cote v. Friesen (1921), 3 W.W.R. 436 ;
Lord's Day Alliance of Canada v . Attorney-General for Mani-

toba (1925), 1 W.W.R. 297 ; Attorney-General for Ontario v .

Hamilton Street Railway (1903), A .C. 524 ; Rex v. Laity

(1913), 18 B.C. 443 .
For these reasons I hold that this action must be dismisse d

with costs .
Action dismissed .

SWANSON,
CO . J.
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MACDONALD, REX v. DALBERGH .J .
(In Chambers)

Criminal law—Intoxicating liquors—Procedure before magistrate—Convie -

	

1931

	

tion—Second offence—Proof of—Certificate of registrar of Court
Sufficiency of—R .S .B .C. 1924, Cap. 146, Sec . 93 .

Jan . 15 .

Where an information for an offence under the Government Liquor Ac t

	

REX

	

alleges a previous conviction the magistrate may read the whole of th e

	

n '

	

information to the accused before proceeding with the hearing of theDALBEBOH
charge of the subsequent offence .

Held, further, that as the certificate of the registrar of the County Court ,

produced as evidence of a previous conviction, contained no proof o r
statement that his office is one in which convictions are returned or a
statement that a conviction of the nature referred to was so returned,
nor does it afford any proof that "His Honour F . McB. Young" is or
was a judge of the County Court or of any Court entitled to convic t
Dalbergh, said certificate does not comply with the requirements o f
section 93 (b) of the Government Liquor Act as proof of a previou s
conviction .

APPEAL by accused by way of case stated from his convictio n
by the police magistrate at Prince Rupert for a second offenc e
under the Government Liquor Act . The facts are set out in th e
reasons for judgment. Argued before MACDONALD, J. in
Chambers at VancOuver on the 19th of December, 1930 .

Burritt, for the Crown .
McTaggart, for accused .

15th January, 1931 .

MACDONALD, J. : The police magistrate of the City of Princ e
Rupert convicted John Dalbergh, for a second offence under th e
Government Liquor Act (R.S .B.C. 1924), Cap . 146 and sen-
tenced him to six months' imprisonment . Ile then, by a case
stated, submitted two questions for the opinion of the Court, as
follows :

"(1) Was I right in personally reading to the accused at the commence-

ment of the case the whole of the information containing both charge s
before reading to him the charge of the subsequent offence only, to which I
asked him to plead ?

"(2) Was I right in accepting the said certificate of the registrar of
the County Court as being sufficient proof that the accused had been s o
previously convicted, in view of the fact that no evidence was given denyin g
the charge that he had been so previously convicted?"

When Dalbergh appeared for trial upon this second offence,

Statement

Judgment
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the police magistrate, before proceeding with the hearing of the MACDONALD,

charge and before Dalbergh had pleaded, read the whole of the (In chambers )
information to him. He remarked that he did so, in order that

	

193 1

the accused might be informed that he was about to be tried for
Jan. 15.

a second offence. He then said "I will now read to you again
the first part of the information dealing with the present

	

RE x

charge."

	

DALBEEGI

Upon a plea of not guilty being entered and evidence sub-
mitted, by both the prosecution and defence, Dalbergh was
found guilty of the second or subsequent offence and the magis-
trate so stated to him. That part of the information, which
contained an allegation of a previous conviction, was then rea d
to the accused and, pursuant to section 93 of the said Act, he
was asked if he had been so convicted . In response his counsel
stated that he had nothing to say. Proof of such previous con-
viction was then afforded, which satisfied the magistrate and h e
found the accused guilty and imposed the sentence mentioned .
The point to be determined is whether this course of procedure
invalidated the trial .

It is contended that it was contrary to the provisions of sai d
Bection 93 . The objection, as I understand it, is that th e
whole information should not, even if he was not called upon

Judgment

to plead, have been read to the accused before the trial proceeded ,
with reference to the charge thus being investigated . Further,
that it was wrong for the magistrate to have acquired knowledg e
that the prosecution alleged a previous conviction for a similar
offence to the one he was then proceeding to try . I think these
contentions are not tenable . The magistrate, in practice, at any
rate outside the large cities, usually has a knowledge of prosecu-
tions through the information being before him . He would thu s
likely know in advance of the actual hearing, that he wa s
required to try the accused person for a second offence an d
should so inform the accused . He did nothing wrong in
acquainting the accused of this fact . To have proceeded other -
wise would appear unfair as it was a graver offence, through th e
penalty imposed for a second offence being more severe than a
first offence . The magistrate even if he had not taken th e
information himself, was bound, in the ordinary course, to hav e
a knowledge of the nature of the charge, so about to be investi-
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MACDONALD, gated and he would not be in the same position as a jury, who
J .

(In Chambers) might be trying an accused person for a second offence. He

1931

	

would, like a judge, simply try the charge brought before hi m

Jan. 15 .
for determination, irrespective of the previous conviction or
character of the accused . There was, in my opinion, no viola -

REX

	

tion of the letter or spirit of said section 93 . The first questio n
v .

DALBEBGH will thus be answered in the affirmative .
Then as to the second question, said section 93 provides tha t

where a second offence is being tried, proof of previous convic-
tions may be afforded as follows :

"(b .) Such previous convictions may be proved prima facie by the pro-

duction of a certificate purporting to be under the hand of the convictin g

justice or the registrar of the County Court to whose office the convictio n

has been returned, without proof of signature or official character ."

The certificate purporting to be utilized under this subsectio n
reads as follows :

"County Court, Prince Rupert,

	

"Prince Rupert, B . C.

"November 19, 1930 .

	

"November 19th, 1930 .
"Prince Rupert Registry .

"This is to certify that John Dalberg of Prince Rupert, B .C ., was con-

victed for violation of See . 28 of the Government Liquor Act of Britis h

Columbia, before His Honour, Judge F . MeB . Young at Prince Rupert, B .C.,

on October 14th, 1929, and fined $300, or in default forthwith, three months

Judgment imprisonment in the common gaol of the County of Prince Rupert .

"H . F. MacLeod,

"The Seal of the County

	

"Registrar of the County Court o f

Court of Prince Rupert

	

Prince Rupert holden at Prince

holden at Prince Rupert ."

	

Rupert and Clerk of the Peace . "

It is contended that this certificate does not comply with the
said statutory provisions as to proving a previous conviction.
While a strict construction should not be placed upon an enact-
ment of this nature, still its essentials should be complied with .
If a certificate is not produced, from a convicting magistrate ,
then the only other source by which proof under the statute ca n
be obtained, is by a certificate of the registrar of the County
Court, to whose office the conviction has been returned. Even
if the signature H. h. McLeod be accepted, as that of the regis-
trar of the County Court at Prince Rupert and his official
character as such registrar be recognized, there was no proof no r
even statement that his office is one to which convictions ar e
returned nor is there any statement in the certificate that a con-
viction of the nature referred to, in his certificate, was so
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returned. Further the said certificate does not afford any proof
that "His Honour F . McB. Young" is or was a judge of th e
County Court or of any Court entitled to convict Dalbergh . To
put it shortly the certificate is not a compliance with the statu-
tory provisions and does not afford proof of Dalbergh having
been previously convicted under the Government Liquor Act .
There is an objection also taken to the certificate, that it did no t
refer to a person of exactly the same name as that mentioned
in the information upon which the conviction was based . It
says "Dalberg" and not "Dalbergh" as in the conviction . Simi-
larity of names imputes similarity of persons . I do not think
the slight variance should vary this rule . It is not necessary ,
however, to express a decided opinion in this respect, in view o f
the conclusion I have reached as to the insufficiency of th e
certificate .

The second question will thus be answered in the negative .
Pursuant to section 94 of the Summary Convictions Act I

remit the matter to the magistrate with a direction that h e
modify the conviction, so as to find Dalbergh guilty of a firs t
offence under the Act and impose the proper punishment .

Success of the application being divided there will be no orde r
as to costs .

Order accordingly .

IN RE CAMPBELL RIVER MILLS LIMITED .
DINNING v. INGHAM.

Bankruptcy--Company—Moneys received on fire-insurance policies—Claim-
ants—Priorities—Assignment of moneys payable on insurance policie s
—Non-registration of—Effect on claim R .S .B .C . 1924, Cap. 16, Sec. 3
—B .C. Stats . 1930, Cap. 4, Sec . 2 .

The property of the Campbell River Mills Limited was destroyed by fire i n
July, 1930, and on the 27th of August following the Company becam e

bankrupt . Twenty-nine thousand, four hundred and four dollars and

twenty cents was received on certain fire-insurance policies held by th e
Company. On an issue to ascertain priorities of various claimants i t
appeared that one Ingham had previously sold certain timber to th e
Company in which he still retained an interest. When the fire occurred

Ingham advanced $15,000 to the Company on July 30th and by agree -
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MCDONALD, J .

	

ment with the Company took as security therefor an assignment o f

—

	

the first $15,000 which should become payable to the Company on th e
1931

	

insurance policies . The assignment was not registered under the

April 2 .

	

Assignment of Book Accounts Act.

Held, that in view of section 2 of the 1930 amendment to said Act regis-

tration was not necessary, as the money in question was "growing du e

under a specified contract or contracts" as recited in said section an d

Ingham was entitled to priority in respect to this sum of $15,000 .

DINNIN G
v.

	

CTION by the trustee for the debenture-holders of the
INGxAM Campbell River Mills Limited against the various claimants o f

said Company in order to ascertain the various priorities to
which the parties are entitled in respect to $29,404 .20 received
on certain fire-insurance policies held by the Company . The

Statement Company's property was destroyed by fire in July, 1930, and
on the 27th of August following the Company became bankrupt .
The further facts are set out in the reasons for judgment. Tried
by MCDONALD, J. at Vancouver on the 6th of March, 1931 .

Alfred Bull, for trustee for debenture-holders .
G. S. Clark, for W. F. Ingham.
Locke, for D. C. Pounds .
Fleishman, for wage claimants .
Wismer, for wage claimants .
H. C. Green, for Provincial Government .
R. M. Macdonald, for Municipality of Chilliwack.
Ghent Davis, for Workmen's Compensation Board .

2nd April, 1931 .

McDoNALD, J . : This is an issue in which the plaintiff as
trustee for debenture-holders sues various claimants with a vie w
to its being ascertained what are the various priorities to whic h
the parties are entitled in respect of a sum of $29,404.20, being
the proceeds of certain fire-insurance policies held by the Camp -

Judgment bell River Mills Limited, which Company became bankrup t
27th August, 1930 .

In the first place it will be conceded by all that, as quoted b y
Mr . Bull in his argument, the definition of a floating charge
given by Buckley, L .J. in Evans v. Rival Granite Quarries ,

Limited (1910), 2 K.B. 979 at p . 1,000 is not to be questioned ,
and that hence the floating charge crystallized into a specifi c

IN RE
CAMPBELL

RIVER
MILLS, LTD .
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charge on the date when bankruptcy occurred, and the priorities Meno :vAL0,J.

must be ascertained as at that date, and with that fact in view.

	

193 1

The largest of the claims is that of W. H. Ingham who claims April 2 .

priority over all others to the amount of $15,000 . His claim

	

IN
arises in this way : He had sold certain timber to the debtor and CAMPBEL L

RIVERstill retained an interest therein, when in July, 1930, a fire

	

L

y >

	

>

	

MzzL SLS,
LTD .

occurred on the debtor's property and Ingham advanced to the
DINNIN Gdebtor $15,000 on 30th July and by agreement with the debtor

	

ro .

took as security therefor an assignment of the first $15,000 TNGHA M

which should become payable to the debtor in respect of th e
insurance policies in question. The assignment was not regis-
tered under the Assignment of Book Accounts Act . In my
opinion such registration was not necessary, particularly in vie w
of the amendment to the Act by Cap. 4 of the statutes of 1930 ,
as the money in question was "growing due under a specifie d
contract or contracts ." This is the only really serious attack
made upon this assignment, and I hold that Ingham is entitle d
in priority to all others to this sum of $15,000 this being hi s
own money and never having formed a part of the bankrup t
estate .

The claim next in priority, in my opinion, is that of the Judgment

Workmen 's Compensation Board . Upon analysis of the statute s
and authorities cited by counsel it seems finally clear that th e
situation is this : Section 46 of the Workmen's Compensatio n
Act provides that the amount due to the Board shall hav e
priority over all liens, charges or mortgages ; and section 125 o f
the Bankruptcy Act provides that nothing in the "four last
preceding sections" shall interfere with the collection of any
taxes, rates or assessments payable by the debtor under any la w
of the Province . For a proper understanding of the effect o f
these two sections I am content to be guided by the opinion o f
Mr. Justice Orde as expressed at page 11 of the report in In re
West & Co. (1921), 2 C .B.R. 3 . It is true that in that case the
learned judge disallowed the claim of the Board, but his reason s
for doing so are quite plain and do not interfere with the
opinion he expressed as to the effect of the legislation . I there -
fore hold that the Board is entitled to priority over all other s
except Ingham fur the amount of its claim .
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The Corporation of Chilliwack claims poll-tax collected by
the debtor. No claim is made for any lien or charge on th e
property of the debtor and inasmuch as the claim of the plaintiff
far exceeds the amount available for distribution, this clai m
need not be further considered .

As to the claims of wage-earners I think they are out o f
Court upon the simple ground that they did not file their claims
for lien within the time limited by the Woodmen's Lien for
Wages Act. That statute provides that no lien shall attach
unless and until the necessary affidavit has been filed . It has
been suggested that section 24 of the Bankruptcy Act prevented
the wage-earners from taking proceedings after the bankruptcy .
This is not so ; even if the filing of the affidavit be a "proceed-
ing," still all that was necessary to be done was to obtain leav e
of the Court to take the "proceeding." I have examined with
care all the arguments submitted by counsel, as one must natur-
ally be anxious to preserve the rights of these wage-earners t o
the utmost limit of the law ; but keeping clearly in mind th e
distinction between "priorities" on the one hand and "liens o r
charges" on the other, I can find no authority giving these wage -
claims priority over the plaintiff's charge.

The Provincial Government claims for royalties in respect o f
timber ; for income and personal property tax ; for poll-tax and
for inspection fees . Counsel for the Government has made a
most exhaustive search and submitted a carefully prepared argu-
ment but no substantial ground is put forth on which to base a
finding that any of these claims constitute a lien or charge upo n
the fund in question, in priority to the plaintiff's charge .

In the result the fund will be disposed of as follows :
To Ingham the first $15,000 ; to the Workmen's Compensa-

tion Board the amount of its claim ; to the plaintiff th e
remainder of the fund.

The question of costs may be somewhat complicated. Coun-
sel for the trustee in bankruptcy has been requested to be heard
and I shall hear all counsel interested, on any day they may fin d
convenient .

Judgment accordingly .
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[IN BANKRUPTCY . ]

IN RE BRITISH COLUMBIA BOND CORPORATIO N
AND LANG.

MCDONALD, J .

193 1

Jan . 15 .

Companies—Contract made through managing director —Binding effect of—

	

IN RE

Presumption of authority—Bona-fide advance and taking of security— LOL
BRI T

LDI
IS H

BI A
Subsequent insolvency—R .S .C. 1927, Cap. 11, Sec. 64 .

	

BOND
CORPORATIO N

In dealing with a company in the ordinary course of business through its AND LAN G

general manager, it may be assumed that he has authority to act for

the company if under the articles of association of the company suc h

powers can be conferred upon him .

One who makes an advance to a company which happens to be on the ev e

of bankruptcy and takes security therefor does not thereby come withi n

the provisions of section 64 of the Bankruptcy Act if he is not at th e

time already a creditor ; and even if he is already a creditor, he may ,

in special circumstances, make such an advance and take a vali d

security therefor as well as for his pre-existing debt . Further, if a

preferred creditor within the meaning of the Act, did not take hi s

security with the intent of procuring a preference to himself over othe r

creditors the transaction stands .

APPLICATION by the Trustee in Bankruptcy of the Britis h
Columbia Bond Corporation, Limited, to set aside securitie s
given to one Norman MeN . Lang to secure a loan of $15,00 0
given by Lang to the Company. The facts are set out in the Statement

reasons for judgment . Heard by McDoNALD, J . at Victoria
on the 17th of December, 1930 .

Jackson, K.C., for Trustee in Bankruptcy .
Hossie, for Lang.

15th January, 1931 .

McDONALD , J. : Prior to October 9th, 1930, British
Columbia Bond Corporation, Limited, the debtor, carried on
business as a stock-broker at Victoria . Upon the evidence I
think I must hold that at least from September 1st, 1930, the Judgmen t

Company was unable to meet its obligations as they respectivel y
became due and was therefore insolvent . On 15th September
Lang, the creditor, whose securities are now impeached by the
Trustee in Bankruptcy resigned from the directorate of the Coln -

31
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and managingg director, Boorman. In the latter days of SePtem-BRITISH

	

b
COLUMBIA ber some six or seven customers of the Company, of whom on e

Bohn

	

Angus Campbell was one, requested delivery of their securitie sCORPORATIO N
AND LANG and a transfer of their respective accounts to another Company .

With this demand the Company was unable to comply for the
reason that its customers' securities were pledged with Logan &
Bryan, its New York brokers, and with its banker, The Royal
Bank of Canada . Of these customers Campbell was by far the
most extensive trader and Boorman, thinking that if he coul d
make a satisfactory arrangement with Campbell the Compan y
would be able to continue in business, arranged with Campbell
to endeavour to procure a loan of $15,000 which sum Campbel l
agreed to accept on account, it being understood that his securi -
ties would be sold and he would give the Company time for pay -
ment of the balance accruing due to him. Boorman thereupo n

Judgment
on 2nd October telephoned to one Fraser, the Company's agen t
in Vancouver, instructing him to endeavour to obtain a loan o f
$15,000 from Lang, upon the Company' s undertaking to give t o
Lang, as security for such advance, certain securities held by
the Company, the most important of which were represented by
the Company's interests in two certain "Rockgas" Companie s
carrying on business in Victoria and Vancouver . Lang agree d
to make the advance and Fraser drafted a document to be
executed by the Company for the purpose of securing Lang a s
agreed . This document was forwarded to Victoria and the sea l
of the Company was affixed in the presence of Boorman a s
president and managing director and of one Neelands, the Com -
pany's secretary. This document and the securities mentioned
therein were handed to Lang on 3rd October and, as directe d
by Boorman, he paid the $15,000 into the Bank of Montrea l
which money was transferred to that Bank's branch in Victori a
and placed to the credit of Campbell . A day or two later the
manager of the Company 's Bank began to press for payment ;
a meeting of the Company's creditors was held on the evening
of October 7th and on October 9th an assignment in bankruptc y

482
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MODONALD,J . pany as he then intended shortly to take a trip abroad . He had
1931

	

been a director of the Company for a considerable time but as a
Jan . 15 . fact took no very active interest in the Company's affairs whic h

affairs were in fact almost wholly conducted by the president
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was filed. Meanwhile on October 8th, at a meeting of the direc- MCDONALD,J.

tors of the Company, the transaction entered into by Boorman

	

193 1

and Lang was confirmed by a resolution of the directors.

	

Jan . 15 .
It is argued for the Trustee in the first place that the docu-

ment of October 2nd, inasmuch as it had not been authorized by BRITIS H

the directors, is invalid. This contention I think cannot be COLUMBIA

maintained. Under its Articles of Association the Company's COBP
B
OBA T
OND

ION

managing director might have had the power which he purported AND LAN G

to exercise and Lang was entitled to assume that he actually did
have such power. The rule in Royal British Bank v. Turquand

(1856), 6 El . & Bl . 327 ; 25 L.J., Q.B. 317 applies here as i t
was held to apply in our own Courts in Doctor v. The People ' s

Trust Co . (1913), 18 B.C. 382 and in McKnight Constructio n

Co. v . Vansickler (1915), 51 S.C.R. 374. The fact that the
directors on October 8th affirmed the action of their managin g
director cannot in any event weaken Lang's position even though
it may be held that his position was not thereby strengthened .

In the next place it is contended that Lang by taking securit y
for his advance became a "preferred creditor" and that th e
transaction is avoided by section 64 of the Bankruptcy Act . I
put it to counsel during the argument to cite a case which holds Judgment

that one who makes an advance to a Company which happens t o
be on the eve of bankruptcy and takes security therefor conie s
within the provisions of any Bankruptcy Act relating to "pre-
ferred creditors." Counsel for both parties have made the mos t
exhaustive search and have filed most able and helpful argu-
ments and no such case is cited nor have I been able to find one .
I am putting the case as simply and baldly as I can of course i n
order if possible to extract the principle involved . I have
always understood, rightly or wrongly, that a "preferred
creditor" was one of two or more creditors to whom a debtor
owes money (or who are defined as creditors by the Bankruptcy
Act), and who procures to himself a preference over his fellows .
I have never understood that it was forbidden to make a n
advance for the assistance of a debtor who was insolvent and t o
take security therefor . As stated by counsel for the truste e
everyone knows that the purpose of Bankruptcy Acts is to secur e
the distribution of the debtor's assets pari passe among the
creditors. That purpose is not involved in the case of one who,
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MCDONALD,r• not being a creditor becomes such for the first time, when h e
1931

	

makes his advance and takes security for such advance . Cases

Jan . 15 .
must indeed arise from day to day where a debtor in financial
distress obtains a loan, gives security and is thereby enabled t o
weather the storm and in the end to proceed successfully in hi s

BRITIS H
COLUMBIA business .

BOND
CORPORATION An examination of the authorities in fact spews that one who

AND LANG is already a creditor may in special circumstances make a bona

fide advance and take a valid security for such advance as wel l
as for his pre-existing debt . The case of Burns v . Royal Bank

of Canada (1922), 51 O.L.R . 564 ; (1922), 53 O.L.R. 226

cited by Mr . Hossie was a much stronger case for the truste e
than is the present ease and yet the transaction was upheld eve n
in favour of one who was already a creditor of the bankrup t
company. In the present case the creditor is not required to g o
so far and I hold that he is not affected by the Act . In my
opinion he is not a "preferred creditor" within the meaning of
the Act but even if he were he did not take his security with th e
intent to procure to himself a preference over other creditors
and in the absence of such intent on his part the transactio n

Judgment stands .
Finally it is argued that nevertheless the transaction is

impeachable inasmuch as Boorman contrived to fraudulently
prefer Campbell and Lang must be held to have fraudulentl y
conspired with Boorman to effect that purpose . In this connec-
tion it should be observed that no attack has been made upon
Campbell . I am dealing only with the attack made upon Lang.
Charges of fraud have been made against Lang but, in m y
opinion, these charges are entirely without foundation . I think
he was a truthful witness and that he honestly thought that b y
making the loan, Campbell, one of the Company's most import -
ant customers, would be thereby satisfied for the time being a t
least and the Company would be able to carry on. He got noth-
ing of advantage to himself ; he advanced his money to the
Company, paid it in the manner directed by the Company, .and
took securities which now in fact turn out to be worth abou t
one-third of the amount of the loan ; he did not know Campbell ,
was not interested in Campbell, but was only interested in assist-
ing the Company in which he was a shareholder in a consider-
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able amount . Whatever knowledge must by law be imputed to MCDONALD, J .

him by virtue of the fact that he had been a director until

	

193 1

September 15th, I am of opinion that he made his loan in the Jan . 15 .
honest belief that he was aiding the Company to tide over it s
difficulties and not from any sinister or ulterior motive .

	

RE
y

	

BRITISH
The trustee's application to set aside the securities in question COLUMBIA

is therefore dismissed and Lang's application for a declaration CORPORAT
Bohn

IO N

that his security was intended to include all of the Company's AND LANG

interests in the Rockgas Companies is allowed.

Application dismissed .

REX v. TALBOT .

Criminal law—Conviction by magistrate—Fine--Paid without waiving
rights of appeal—Costs of appeal fixed by magistrate on following day
—Costs paid to County Court registry at request of magistrate—
Appeal—Jurisdiction—R .S .B .C. 1924, Cap . 245, Sec. 78 (c) .

The accused was convicted before a magistrate of driving to the commo n

danger, and fined $10. Accused paid the fine at the time of the hearing

to the magistrate, stating that it was paid "under protest and without

waiving any of his rights as to an appeal ." On the following day th e

amount that the magistrate deemed sufficient to cover the costs of th e

appeal was fixed by him at $100 . This amount was then paid by th e

accused at the request of the magistrate to the registrar of the Count y

Court . Held by the County Court judge to be a sufficient compliance

with section 78 (c) of the Summary Convictions Act, and on the fact s

the conviction was quashed .

Held, on appeal, affirming the decision of NISBET, Co . J. that as the deposit

was made with the registrar, who in any ease would have been entitle d

to receive it from the magistrate and was authorized by him to receiv e

it direct from the accused there was a sufficient compliance wit h

section 78 (c) of the Summary Convictions Act and there was juris-

diction to hear the appeal .

APPEAL by the Crown from the decision of NISBET, Co. J .
of the 13th of October, 1930, on appeal from a conviction b y
the stipendiary magistrate at Trail for driving to the common
danger, contrary to the provisions of the Motor-vehicle Act .
The accused was fined $10 and this sum was paid by accused to

COURT OF
APPEA L
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the magistrate at the time of the hearing "under protest an d
without waiving any of his rights as to an appeal ." On the
following day $100 was fixed by the magistrate as sufficient t o
cover the costs of the appeal, and at the request of the magistrat e
the accused paid this sum to the registrar of the County Court.
It was held by the County Court judge that there was a sub-
stantial compliance with subsection (c) of section 78 of th e
Summary Convictions Act by the accused and that on the fact s
the appeal should be allowed and the conviction quashed .

The appeal was argued at Victoria on the 6th of January ,
1931, before MACDONALD, C.J.B.C., MARTIN, GALLIHER, MC-
PHILLIPs and MACDONALD, JJ.A .

G. A . Cameron, for the Crown : My submission is this cas e
differs from Rex v. Sutherland (1928), [ante, p . 277] . There
was not a compliance with section 78 (c) of the Summary Con-
victions Act and he was precluded from the right of appeal . He
paid the fine one day and the costs the next day. My submis-
sion is that in order to comply with the above section of the Act
he must pay both fine and costs at -the same time .

E. G. Mathew, for respondent : Paying the fine does no t
preclude the right of appeal : see Rex v. Woo Tuck (1928), 51
Can. C.C. 365 . There was a compliance with section 78 (c) of
the Summary Convictions Act : see Rex v . Neuberger (1902) ,
9 B.C . 272 ; Rex v . Tucker (1905), 10 Can. C.C. 217 ; In re

Justices of York and Peel ; Ex parte Mason (1863), 1 3
U.C.C.P. 159 . This case is substantially the sale as Rex v.

Sutherland (1928), [ante] 277.

Cameron, replied .
Cur. adv. vult .

19th February, 1931 .

MACDOIALD, C .J.B.C . : This is an appeal by the Crow n
from the decision of \ IsBET, Co. J. setting aside the accused' s
conviction by a magistrate .

MACDONALD, Two questions only were argued—(1) that the accused hay-
a.a.B.a ing paid his fine had waived his right of appealing to the

County Court judge who consequently had no jurisdiction to
hear the appeal, and (2) that accused had deposited the security
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for the appeal with the registrar of the County Court at Ross -
land instead of with the magistrate, and that therefore th e
County Court judge had no jurisdiction to hear it, since section
78 of the Summary Convictions Act requires the deposit to be
made to the magistrate . There is no difficulty about the firs t
question since the "respondent paid his fine with the declaratio n
that it was without waiving any of his rights as to an appeal ."
That objection therefore fails. It requires only slight evidence
of the expressed intention of the convicted person to preserv e
his right to appeal and to prevent waiver by payment of the fine .
Rex v. Tucker (1905), 10 O .L.R. 506 ; 10 Can. C.C. 217 ; In

re Justices of York and Peel; Ex parte Mason (1863), 13
U.C.C .P. 159, wherein Draper, C.J. held that the accused ha d
not waived his right of appeal when he paid his fine but said he
"would see further about it . "

In Rex v. Sutherland (1928), [ante, p . 277] this Court did
not decide that mere payment of the fine would estop an appeal .
In that case there was no indication at all of the intention t o
appeal at the time the fine was paid. This was the point in
issue. In such a case the appellant, to my mind, waives th e
right to appeal if he fails to give any indication, however slight ,
of an intention to appeal .

On the second point the County Court judge in his reasons
for judgment had said that the amount of the security "was
paid by the respondent at the request of the magistrate to th e
registrar of the County Court at Rossland ." That finding ,
considering that the trial was held without a stenographer being
present and that the evidence was taken in the form of longhan d
notes and was therefore possibly incomplete, I think ought to
have been accepted by the Court as supplementing his notes bu t
other opinions prevailed and the learned judge was requested t o
tell us what the evidence was on that point which he has sinc e
done by reaffirming the said statement quoted above from hi s
reasons. The reaffirmation of that question adds nothing to it s
strength . In McCord v. The Alberta cf. Great Waterways Ry.

Co . (1918), 3 W .W.R. 622 where only the judge's notes in long-
hand were available Anglin, now C .J.C. said (p . 627) :

"I agree with Hyndman, J., that with `only the very meagre notes of the

learned trial judge' before us his findings of fact should be regarded as
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COURT OF practically conclusive in an Appellate Court unless his notes of evidence
APPEAL themselves shew that he was undoubtedly in error . "

1931

	

The other two judges, Idington and Brodeur, JJ ., without

Feb . ls . specifically referring to the point, upheld the judge.
Since the Crown rested its appeal on these two objections and

REx

	

since the deposit was made with the registrar who in any cas e
v .

TALBOT would have been entitled to receive it from the magistrate an d
was authorized by him to receive it direct from the accused I

MACDONALD, think there was a sufficient compliance with section 78 of th e
c .J .R .c. Summary Convictions Act .

The appeal should be dismissed .

MARTIN, J .A . : This is an appeal by the Crown from a judg-
ment of His Honour Judge NISBE'r of the County Court of
West Kootenay pronounced on an appeal taken to that Cour t
under section 77 of our Provincial Summary Convictions Act ,
Cap. 245, R.S.B.C. 1924, whereby he quashed a conviction, b y
the stipendiary magistrate for the County of Kootenay, of th e
respondent, Talbot, for driving to the common danger .

In supporting this appeal it was submitted that the appeal
below, from the conviction, had not been properly launched an d
the said County Court had no jurisdiction to hear it because th e
provisions of section 78 had not been complied with, in that the
costs of that appeal (fixed by the stipendiary magistrate at
$100) had not been "deposited . . . together with," subsec-
tion (c), the amount of the fine $10 "adjudged to be paid "
forthwith, or imprisonment for 14 days in default thereof, an d
it was submitted that "together with" means simultaneously ,
and as, admittedly, that had not been done at the time, but late r
when the notice of appeal was served upon the magistrate, th e
deposit, therefore, had not been made in accordance with th e
statute. No authority, however, was cited to support that nar-
row construction and as it is contrary to the reasonable carryin g
out of the practice provided by the statute in perfecting such an
appeal, it should not be adopted .

Second, it was submitted that the fine had been paid merel y
under protest and without any expression of an intention t o
save the right of appeal, and therefore the County Court had no
jurisdiction to entertain it . If it were the fact that the con-

MARTIN,
J .A .
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victed person had paid the fine while protesting against it and COURT O F
APPEAL

nothing more, no appeal would lie as has long been settled in

	

—
this Province and adopted in a case before me nearly 30 years

	

193 1

ago on the corresponding sections of the Criminal Code, viz ., Feb. 19 .

Rex v. Neuberger (1902), 9 B.C . 272 wherein I said :

	

REX

"Further, in my opinion, the objection should prevail, that the defendant

	

v .

having paid his fine with the intention of so doing, this appeal does not

	

TALBOT

come within the purview of section 880."

The reason for that opinion is the obvious one (which has

been overlooked below) viz ., that a mere protest is not incon-
sistent with an intention to pay the fine, small or large, as th e
case may be, and have done with the matter as not worth further
trouble or expense, or otherwise, though protesting for good, o r
bad, or no reasons at all, against being compelled to pay it .

But on the other hand, if an unequivocal indication of an
immediate intention to appeal, or to preserve the right to do s o
within the stipulated time, may fairly be gathered from what
occurred when the fine was paid, that is sufficient to retain th e

right .
Our recent decision in Rex v. Sutherland (4th July, 1928) MARTIN,

[ante, p . 277] is an illustration of the former situation wherein

	

J .A .

there was a mere protest only, which amounts to nothing,
because, as I put it, with the concurrence of my brothe r
GALLIRER, the payment of a fine,
"with or without protest makes no difference . `Under protest' is an

improper expression because fines cannot be paid in that way ; they ar e

paid or they are not paid . It is a growing practice which should b e

sharply discountenanced . . . . "

In the present case the record of the stipendiary magistrat e
before us shews that at the time of his conviction the responden t
said :

"I hereby pay

	

fine of $10 and costs under protest without waiving

any of my legal rights of future trials and appeals . "

That is an unequivocal indication of an intention to preserve
his right and therefore our said decision in Rex v . Sutherland

has no application to this case, and it would not be necessary t o
refer to it were it not for the fact that in his reasons, which hav e
been reported in (1930), 3 W .W.R . 299, the learned judg e
appealed from has unhappily, with all due respect, misconceive d
its scope and effect and the law upon the subject and therefore,
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since it has been invoked, it becomes necessary for us to preven t
further misconception and misapplication below, with unfor-
tunate consequences, by giving the correct view of its effect and
relevant application as aforesaid . The law in this Province i s
the same as in Ontario in this respect as appears by the judg-
ment of MacMahon, J . in Rex v. Tucker (1905), 10 O.L.R .
506, wherein, it should be noted, at p . 509, my said decision in
Rex v. Neuberger is properly applied ; and cf. Rex v. The

Justices of the West Riding of Yorkshire (1815), 3 M. & S . 493 .

Third, it was submitted by counsel for the Crown that th e
appellant did not "deposit with the justice" the "amount suffi-
cient," under subsection (c) for security for appeal, but ha d
wrongly paid it to the registrar of the County Court appealed
to, and that the statement in the learned county judge 's reasons
for judgment that the said amount "was paid by the appellant
at the request of the magistrate to the registrar" was contrary t o
fact, and that there was no evidence to support that finding in
the full notes of evidence taken by the learned judge, coverin g
eleven pages of the appeal book, and that it was based upon an
error of memory occurring when the reasons were written mor e
than a month after judgment had been reserved at the conclu-
sion of the trial .

It is the fact that, strangely, there is no evidence in th e
record on that important point, which would have decided thi s
appeal if the Crown counsel were correct, and also, doubtles s
avoided its being brought at all, but as a dispute arose betwee n
counsel respecting what had been deposed to, we deemed i t
proper in the endeavour to ascertain the truth to follow th e
long established and salutary practice in force in this Provinc e
when a dispute arises as to what evidence was before the trial
judge, to refer the matter to him, for our certain enlightenment ,
if possible (if that proper course has not already been adopte d
by the litigants), as has been done in numerous cases reported
and unreported by this Court and its predecessor the old Ful l
Court ; the reported cases on the practice are many and includ e
Clabon v. Lawry (1898), 2 M.M. C. 38 (n) ; Rendell v .

McLellan (1902), 9 B.C . 328 ; C . if. Stancliffe c Co. v. City

of Vancouver (1912), 18 B.C . 629 ; Robertson v. Latta (1915),
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21 B.C . 597 ; Northern Pacific Ry. Co. v. Fallerton Lumber &

Shingle Co. (1919), 27 B.C . 36 ; and Dockendorff v. Johnston

(1924), 34 B.C. 97 . In the Northern Pacific Ry . case, the
Court held, per the Chief Justice, that (pp . 37-8) :

"It seems to me that there is an idea on the part of the learned Count y

Court judges that they should decline to take down notes, that is, to d o

the duty which the statute imposes upon them, to take down the evidence .

Whether they could get through their work or not is not a matter tha t

affects this Court. Their business is to do their duty, and to take down a

full note of the evidence .

"What I have said is with no disrespect to the learned County Court

judge ; but there have been a number of cases before us where the same

complaint has been made of the failure to take down the evidence, and a t

least the full effect of all the evidence should be taken ."

The dispute in question was referred to the learned judge
below by counsel pursuant to our direction and he reported to
us in writing that though (for unexplained reasons) his note s
"are an inadequate and imperfect record of what was said b y
the various witnesses" yet "fortunately, however, I am able t o
supplement my notes from my memory of what took place at th e
hearing," and goes on to say that :

"When Talbot was recalled, I remember asking him how it was he cam e

to pay the money to the registrar (in Rossland) instead of to the magis-

trate (Bedford) and he replied that he asked Mr . Bedford whether he

should pay the money to him or at Rossland, and that Mr. Bedford had

said `you had better pay it in Rossland.'"

Under all these circumstances, though they are unsatisfactory,
the recollection of the learned judge will have to be accepte d
with the result that the fact must now be taken to be that th e
appellant paid the proper amount to the nominee of the magis-
trate which is equivalent to paying it to himself (Bezancon v .

Grand Trunk Pacific Development Co. (1916), 10 Alta. L.R .
288) and so this third ground fails also, with the result that th e
appeal should be dismissed .

Our attention was drawn to the decision of the Suprem e
Court in McCord v. Alberta & Great Waterways Ry . Co .

(1918), 3 W.W.R. 622 ; 59 S.C .R. 667 ; but there is nothing
in some individual observations therein to suggest our departing
from our long established prudent and beneficial practice,
because it was an extreme case decided in exceptional circum-
stances during the war and must be read in that light, and tha t
the notes of the stenographer who reported the case could not
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be obtained because of his absence on active service. The unfor-
tunate state of affairs before the Supreme Court is thus describe d
by Mr. Justice Brodeur, p . 628 of W .W.R . :

"This case comes up before us in a condition which is not at all satis-

factory. It is a question of evidence and the notes have not been

transcribed. The shorthand writer has gone to the front and in spite of

the efforts of the parties it has been impossible to get them transcribed .

We have to rely on very meagre notes taken by the trial judge during th e

enquete. In such circumstances, I would be of opinion that we should

accept the findings of the trial judge who had the advantage of hearing the

witnesses and forming an opinion on all the evidence adduced and not only

on the few notes we have before us . "

It was, doubtless, because of the presence of the official stenog -
rapher to report that case that the learned trial judge (Sim-
mons, J. (1918), 13 Alta . L.R. 476) took only "very meagr e
notes" and therefore it must have become apparent in some wa y
to the Court of Appeal in Alberta that it would be useless t o
apply to him for any further information otherwise it is inex-
plicable why that Court did not with the means of knowledge a t
hand avail itself of the opportunity to obtain from him then an d
there all the evidence that was in existence to make clear a "con-

MARTIN ,
J.A. dition (which) is not at all satisfactory," as Mr . Justice

Brodeur described it, and "in such circumstances" the Cour t
was reluctantly compelled to make the best of a bad situation ,
then beyond redemption, because it was not open to the Supreme
Court to introduce fresh evidence after the Court of Appeal o f
Alberta had given judgment upon the only evidence that wa s
before it though other evidence could have been obtained for its
use--Evans v . Evans (1912), Cameron 's Supreme Court Prac-
tice, 3rd Ed., 343 . It is, moreover, significant, that in the late r
official report of the case, to be found in 59 S .C.R. at 667, the
reasons given in the earlier report in W .W.R. have been omitted,
and as the former is a real official report (i .e ., published by th e
registrar of the Court itself "pursuant to the statute," vide titl e
page) it is a manifest indication of the intention that th e
decision is to be regarded as one of special and not genera l
application ; furthermore the Chief Justice and Mr . Justice
Idington based their decision on the notes actually taken by th e
judge saying, "We must rely upon the trial judge's notes," an d
"The brief notes of the learned trial judge are all that the Cour t
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below and we have to go upon in the way of evidence"—pp . 623. COURT of
APPEAL

625, and as Mr. Justice Davies dissented, there was, in any
event, no judgment of the Court sanctioning the said individual

	

193 1

observations on the point of its being concluded by the trial Feb. 19.

judge's findings not based on notes, even in the exceptional

	

REx

circumstances of the case .

	

v .

It would, indeed, lead to strange results if appeals to this TALBOT

Court on questions of fact could be nullified because the tria l
judge had made findings in his reasons though there was n o
evidence in the record before us to support them : such a state
of affairs would greatly lighten the work of this Court, but i t
would not be justice .

Finally, in connection with the question of incomplete judge ' s
notes on vital points of evidence or charge to the jury in a
criminal case, and the unreliability of mere recollection, the MARTIN,

following unanimous observations of the Supreme Court of

	

J .A .

Canada in the recent case of Baron v. Regem (1930), S .C.R.

194 at p . 197 merit attention :
"Justice requires that a conviction where there is such grave uncertainty

as to the propriety of the direction under which it was made should no t

be allowed to stand .

"That such uncertainty exists in this case is obvious, since, against th e

accuracy of the note made at the moment of utterance by a careful, sworn

stenographer, acting in the discharge of his usual functions, there is noth-

ing but the recollection by a judge, however eminent and careful, of th e

precise language used by him some two or three months before . "

In the case at Bar there was no note of evidence by judge o r
stenographer on a decisive point of fact, and so if we had not
adopted our usual course of prudent inquiry the convicted appel-
lant below would have lost this appeal instead of winning it .

GALLIHER, MCPHILLIPS and MACDONALD, JJ.A. concurred QALISHEB,
MCPHILLIPS ,

with MARTIN, J.A.

	

MACDONALD ,
aa .A .

Appeal dismissed.

Solicitor for appellant : R. J. Clegg .

Solicitor for respondent : E. G. Mathew.
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THE KING v. THE "SUNRISE."
THE KING v . THE "TILLIE M."

THE KING v. THE "QUEEN CITY . "

	 Admiralty law— Ship—Foreign fishing-vessels—Within three-mile limit

THa KING

	

Seizure—Engine of vessel—Claim under conditional sale agreement
v .

	

R .S .C . 1927, Cap . 42, Secs. 183 and 193, Cap . 43, Sec . 10 .
TI a

"SUNRISE" Judgment was given against three fishing-vessels declaring them with thei r

tackle, rigging, apparel, furniture, stores and cargo forfeited to Hi s

Majesty for violation of the provisions of section 10 of the Custom s

and Fisheries Protection Act .

On a claim for $1,900 by the Atlas Imperial Engine Co . of Oakland, Cali-

fornia, under a conditional sale contract and mortgage on the engin e

of the vessel "Sunrise" :

Held, that such a claim cannot be asserted against a vessel in these pro-

ceedings directed to her forfeiture for violation of "statutes passed fo r

the protection of the revenue or of public property" for in such case s

the vessel itself is the offender .

[Affirmed by Supreme Court of Canada . '

ACTIONS for the forfeiture of the schooners "Sunrise,"
"Tillie M." and "Queen City," foreign fishing-vessels seized off

Statement the coast of British Columbia because of alleged infractions o f
the Customs and Fisheries Protection Act. Tried by MARTIN,

Lo. J .A. at Victoria on the 2nd to the 5th of September, 1930 .

J. lL . deB. Farris, K.C., for the Crown .
Savage, for the ships .

3rd October, 1930 .

MARTIN, Lo. J.A . : After a very careful consideration of al l
the evidence and the numerous authorities bearing upon th e
questions in issue I can only come to the conclusion that thes e
three foreign fishing-vessels have violated section 10 of th e

Judgment Customs and Fisheries Protection Act of Canada, Cap . 43 ,
R.S.C. 1927, in that they have entered the territorial waters of
Canada for a purpose not permitted by that statute nor by sec-
tion 193 of the Customs Act, Cap . 42, R .S.U. 192 7, because
under the particular circumstances, there was no "stress of
weather or other unavoidable cause" within the true meaning of
section 183 warranting such entry .
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Such being the case the only course open to this Court unde r
said statutes is to pronounce judgment against them and declar e
them, their tackle, rigging, apparel, furniture, stores and carg o
forfeited to His Majesty .

In so deciding I have not overlooked the plea for mitigation
of penalty, in case of an adverse judgment, advanced by thei r

counsel, Mr . Savage, who ably presented their case to the bes t
advantage, but as Mr . Justice King pointed out in the Supreme
Court in The Queen v. The Ship Frederick Gerring, Jr . (1897) ,
27 S.C.R. 271, at p . 298, "the remedy for cases of hardship lies
in the pardoning power of the Crown ." I do not, however, feel
it inconsistent with my judicial duty to say that if it wer e
within my power to inflict a lesser penalty than the extreme on e
of forfeiture I should be disposed to do so, because there ar e
some mitigating circumstances in these cases and there is roo m
for the view that violation of the statute has been occasioned
more by misconception of rights than by deliberate intention .

With respect to the claim of the Atlas Imperial Engine Co . of
Oakland, California, to the engine of The "Sunrise" under th e
conditional sale contract and mortgage put in evidence, it i s
proper to state that evidence was adduced proving the claim t o
the extent of $1,900 due with interest from the 1st of August ,
1929, but it is clear that such a claim cannot be asserted agains t
a vessel in these proceedings directed to her forfeiture for viola-
tion of "statutes passed for the protection of the revenue or of
public property," as Mr . Justice Sedgewick said in The Queen

v. The Ship Frederick Gerring, Jr ., supra, pp . 284-5 for in
such cases the res, "the vessel itself is the offender, " and cf . The

Wampatuck (1870), Young ' s Ad. Dec. 75 .

It follows, therefore, that this claim cannot . be recognized by
this Court and must be dismissed .

9ctions dismissed .
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STUBBERT ET AL. v . SCOTT AND TEMPLE .

1931

	

Chattel mortgage—Inventory attached after mortgage signed—Filling in o f
Feb. 5 .

	

blanks—Validity.

Where the inventory of goods and chattels referred to in a chattel mortgage

was not attached thereto when the mortgagor signed the mortgage, bu t

was attached later under instructions of the mortgagor before th e

mortgage was delivered to the mortgagee, and before the mortgago r

had obtained possession of the goods under a bill of sale from th e

mortgagee :

Held, not to invalidate the mortgage .

ACTION to recover on a chattel mortgage and the covenant s
therein contained. The facts are set out in the reasons fo r
judgment . Tried by FISHER., J. at Vancouver on the 13th o f
January, 1931 .

J. E. Bird, for plaintiff .
E. R. Thomson, for defendant Scott .
A. H. Miller, for defendant Temple .

5th February, 1931 .

Frsn n, J . : One of the issues raised herein arises from the
fact that at the time the defendant Scott signed the chattel
mortgage to the plaintiffs (Exhibit 1) the inventory of good s
and chattels referred to therein as attached was not then so
attached but was attached subsequently and, as I find, befor e
delivery to plaintiffs who then had it registered . It is strenu-
ously contended on behalf of the defendant Temple that th e
mortgage is not a charge on the goods and chattels set out in th e
inventory though it is and must be admitted that the inventor y
correctly sets out the goods and chattels apparently intended b y
the parties to be charged . Weeks v. Maillardet (1811), 14 Eas t
568 ; Sellin v. Price (1867), L .R. 2 Ex. 189 and Mibblewhit e

v . M 'Morine (1839), 5 M. & W. 462 are relied upon by counsel
for said defendant. In the Weeks case the side-note reads as
follows :

"Where by articles under seal the defendant bound himself under a

penalty to deliver to the plaintiff, by a certain day, `the whole of his

mechanical pieces, as per schedule annexed ;' the schedule forms part of the

STUBBERT

V.
SCOTT

Statement

Judgment
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deed, which, without it, would be insensible ; and therefore in covenant for FISHER, J .

the breach of the contract in not delivering the pieces ; in which the

plaintiff, after setting out the articles executed by the defendant, averred

	

193 1

that to the said articles there was then and there annexed and subscribed

	

Feb. 5 .
a certain schedule of the said several pieces of mechanism agreed to be 	

delivered, &c . ; upon non est factum pleaded, it is competent to the defend- STUBBERT

ant to shew in his defence, that at the time of the execution of the articles

	

v .

the schedule was not annexed, but that in fact it was afterwards subscribed
Soon

and annexed by the witness to the articles who was the agent of bot h

parties, immediately after the execution of the articles, and after one o f

the parties had left the room : though the pieces mentioned in the schedule

so annexed were such as had been agreed upon by the parties before th e

execution of the articles . "

At p. 574 Lord Ellenborough, C .J. says :
"The schedule alone designates the subject-matters to be delivered up b y

the one party and paid for by the other . The whole deed was inoperative,

unless the schedule was co-existing with it, and forming part of the obliga-

tion . Taken by itself, the deed is insensible, and has no object to operate

upon : therefore it is not the defendant's deed without the schedule, whic h

gives effect and meaning to the whole of the duties to be performed o n

either side. The articles assume that at the time of their execution the

schedule was annexed ; and if there was then no schedule, there was n o

deed for any sensible purpose ; for no duty could be demanded on the one

side, or performed on the other, without the schedule ."

It seems to me, however, that a careful perusal of this case
will shew that it was largely a matter of pleading . At p. 575 Judgment

Le Blanc, J. says :
"The difficulty arises on the form of the plea . . . the declaration

in effect avers that the defendant executed a deed with such a schedul e

annexed at the time ; and the proof being that he executed the instrumen t

without any such schedule annexed, it is not the instrument which he i s

charged with having executed."

At pp. 575-6 Bayley, J. says :
"The plaintiff declares in substance that the defendant executed a

scheduled instrument ; which the defendant by his general plea denies ;

and it is part of the issue, the proof of which lies on the plaintiff, to show

that the defendant executed a scheduled instrument : this he has failed

to prove."

As to the facts of the present case I accept the evidence of the
witness Tiderington and find as a fact that it was understood by
Scott at the time he signed the chattel mortgage that an inven-
tory would be taken later in the day and that the inventory
would be handed to Tiderington who would extend it an d
put it in the bill of sale from the plaintiffs and in the chattel
mortgage back. In the afternoon of the same day the inventory
was taken and handed to Tiderington either by Scott himsel f

32
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or in his presence and Scott instructed Tiderington to have th e
papers completed and registered and paid Tiderington fo r
doing so. Tiderington had the inventory typewritten and
attached to at least one copy of the bill of sale and one copy o f
the chattel mortgage . The bill of sale to Scott was immediately
executed and a few days later one of the plaintiffs called for an d
obtained the chattel mortgage and had it duly registered . In
the meantime three days after the signing of the chattel mort-
gage the plaintiffs had allowed the defendant Scott to take pos-
session of the goods . Under these circumstances it seems to me
that the present case is similar to Hudson v . Revett (1829), 5

Bing. 368, where the facts were that ,
"The defendant executed a deed, conveying his property to trustees to

sell for the benefit of creditors, the particulars of whose demand were state d
in the deed ; a blank was left for one of the principal debts, the exac t
amount of which, being subsequently ascertained, was inserted in the blan k
the next day, in the defendant's presence, and with his assent . He after-
wards recognized the deed as valid in various ways, particularly by bein g
present when it was executed by his wife, and by joining her in a fine t o
enure to the uses of the deed : Held, that the deed was valid, notwithstand-
ing the filling up of the blank after execution . "

In gshburner on Mortgages, 2nd Ed ., 8, the Hudson v. Revet t

case, supra, is cited as authority for the proposition that where
blanks in a deed are filled in in the presence and with the assent
of the grantor, a redelivery may be inferred . In the present
case the inventory was attached before the chattel mortgage wa s
actually delivered to the plaintiffs and before the defendan t
obtained possession from the plaintiffs .

My conclusion is that, the defendant having authorize d
Tiderington to do what was done (even though such authorit y
was not in writing), either the act completed was his own o r
under all the circumstances he is estopped from availing himsel f
of the plea of non est faction against the plaintiffs who inno-
cently acted upon the faith of the deed being valid . Is the
defendant Temple in any better position? His evidence is i n
part as follows :

"I was in . . . and while I was there . . the case was explained
to me, and I said well I would like to see Mr . Scott, and I said `Where
can I get hold of hint .' And I got his telephone number and I telephoned
. . . and asked him if he would come up and see me, I would like t o
talk matters over with him. He came up the next day. I might say that
before doing that, I knew there was a case pending, that the validity o f

FISHER, J.
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the chattel mortgage was challenged and it was considered invalid, and I

got Mr. Scott to come up and see me, and I sat down and talked the thing

over with him and discussed the situation generally, and I told him that

if he was so disgusted with the thing that he was going to pull out alto-

gether I would take it off his hands and give him something in the futur e

for it, rather than drop it altogether . Well he said, `Anything to get out

of the bother of that .' . . . I discussed it with him and I told him

that the situation was that I would deal with him and give him a note i f

he cared to deal in that way . That would give him a chance of getting

something in the future, instead of dropping everything as he was propos-

ing to do. And he knew perfectly well that as the situation was he coul d

do nothing and he agreed to my proposal ; and he drew up a bill of sale.

It was carefully explained to him that the bill of sale didn't—the sale t o

me didn't let him off his covenant . That was most carefully explaine d

to him . .

"A . It wouldn't release him from any covenant that he might have, but

that considering the bill of sale was in dispute I took—I bought under —

knowing that was the case, and that he understood that the bill of sal e

was invalid.

"What? The bill of sale was invalid .

"Do you mean the bill of sale or the chattel mortgage? The chattel

mortgage . I beg your pardon.

"When you say it was invalid, do you mean— I mean to say that i t

was worthless owing to alterations and additions that had been put into i t

after being executed .

"Now, that was what led up to your receiving from Mr . Scott that bil l

of sale which is in evidence as one of the exhibits? Yes .

"And you delivered to him the note? I (lid .

"What date was that? That was the 12th November .

"And when did you actually take over the premises? On the 15th . I

was in the premises the following day but I didn't take over, because I

wanted to get a housekeeper, and I asked Mr. Scott to stay there for a day

or two until I could get a housekeeper, and I took over on the 15th with a

housekeeper .

"Now, was there any agreement whatever between you and Mr . Scott

that you would hand back all this to him? Absolutely not .

"No agreement or no consideration whatever except the promissory note ?

Absolutely none . "

The said defendant Temple did become tenant of the premise s
where such goods and chattels were but the plaintiffs conten d
that he had no real interest in the said goods and went on th e
premises for and as agent in the employ of and for the defend -
ant Scott for the purpose of assisting him in recovering th e
alleged claim of $400 against the plaintiffs hereinafter referred
to. Certainly the transaction as put forward by Temple doe s
not look to be a likely one for Scott to enter into if he wer e
acting as a reasonable man and anticipating liability on his

FISHER, J .
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covenant to pay. It may be however that Scott having acted i n
the beginning apparently without taking much time for con-
sideration continued to so act and that Temple, who appears t o
be a man of more deliberation and was obviously indifferent t o
the interest of the plaintiffs, thought he saw a chance of making
a substantial profit and was equally indifferent to the welfar e
of Scott who up to that time was a stranger to him . My conclu-
sion is that there is ground for suspicion but not sufficient proo f
that the transaction was as contended for by the plaintiffs .
Under the circumstances however I would hold that Temple ,
having taken his bill of sale with actual notice of a prior mort-
gage or what purported to be such is not a "bona fide purchaser "
entitled to rely on the Bills of Sale Act, R .S.B.C . 1924, Cap . 22 .

See judgment of Trueman, J . in Banque d7lochelaga v . Brown-

stone (1925), 35 Man. L.R. 62 at pp. 70-72 and cases therein
referred to. I also find that Holtz was present at the time the
chattel mortgage was signed as sworn to in his affidavit attache d
to same and that the mistake in the affidavit of bona fides neither
has actually misled nor was likely to mislead anyone interested
and therefore does not invalidate the same (see section 28 o f
the Bills of Sale Act) .

I cannot see that the remedies of the plaintiffs under th e
chattel mortgage are barred and forfeited by the writ of capias

proceedings .
I find therefore that the chattel mortgage so duly attested an d

registered was the chattel mortgage executed and delivered b y
Scott and is a valid charge on the said goods and chattels . I
also find that, there being default in payment of the mortgage,
the plaintiffs have rightfully repossessed themselves of the sai d
goods and chattels and having done so and pleaded accordingly
they have, in my opinion, no further claim on the covenant t o
pay against the defendant Scott who pleaded release from th e
covenant on the ground of the repossession and such claim
against him should be dismissed.

So far as the defendant Temple is concerned however if h e
should wish to be heard further on the question of the right t o
redeem, the matter may be spoken to .

As to the counterclaim of defendant Scott for $400 damages
for fraudulent misrepresentation and breach of warranty on the
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sale of said goods and chattels I find that there was no fraudu-
lent misrepresentation or breach of warranty and in any case
the complaint made was settled at $50 as contended by plaintiffs .
The counterclaim of the defendant Scott is therefore dismisse d
with costs but there will be no costs to either party with respec t
to the claim against him by the plaintiffs .

As to the counterclaim of the defendant Temple, I find tha t
the plaintiffs were entitled to take possession of the said goods
and chattels or contents of the rooming house . I do not think
however that the plaintiffs were entitled to insist on one of the m
remaining on the premises of which Temple was obviousl y
tenant, after a reasonable time for removal of the goods or in
any event after Temple had made it clear on or about the 24th
of December, 1930, after consenting to the immediate sale o f
part of the goods for rent, that he did not want either of them
on the premises even as sub-tenants. I find that the plaintiffs
became trespassers on the premises and continued to be such u p
to the date of trial. I also find that the plaintiffs by such tres-
passing and wilful disregard of Temple's rights in connectio n
with the premises are liable in damages to the said defendant
and I estimate same up to the time of the trial at $250 for
which amount the defendant Temple will have judgment on hi s
counterclaim with costs against the plaintiffs.

The plaintiffs are entitled to the costs of the action with
respect to the claim against the defendant Temple .

0rcler accordingly.
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Criminal law—Charge under Game Act--Appeal to County Court—No
1931

	

return of magistrate's order—Jurisdiction to hear appeal—Non-dis -

Feb . 19 .

	

closure of place where complaint arose—Nearest County Court—
R .S .B .C. 1924, Cap . 98, Sec. 11 (2) ; Cap. 245, Secs. 77, 80 and 85

REx

	

B .C . Stats. 1925, Cap . 13, Sec . 6.
V .

ZARELLI Section 77 of the Summary Convictions Act provides that any person who

thinks himself aggrieved by any conviction or order made by a justice

may appeal to the County Court at the sittings thereof nearest to th e
place where the cause of the information or complaint arose . On appea l

by the Crown from the dismissal of an information laid for a contra-

vention of the Game Act to the County Court at Victoria the evidenc e

shewed that the offence was committed at Goldstream in the County

of Victoria .

Held, that Goldstream is sufficiently notorious for its situation to be take n

judicial notice of by the judge in whose county it is situate, that th e

only sittings in his county are held at Victoria, that Goldstream is only

about 12 miles from Victoria and the northern boundary of the County

(there being no other adjoining county except north) is many miles

further away. The inevitable evidentiary inference being that the

"nearest sitting" is at Victoria .
The magistrate did not, as directed by section 85 of the Summary Convic-

tions Act transmit the order dismissing the information to the Court

to which the appeal is by the Act given.

Held, that this provision is merely directory and non-compliance with it by

the magistrate does not deprive an appellant of his appeal properly

brought by notice duly given.

Rex v . Hornby (1923), 32 B.C . 505 applied .

APPEAL by accused from a conviction by LAMPMA\, Co. J.

of the 4th of November, 1930, on appeal by the Crown unde r
the Summary Convictions Act from the dismissal by George
Jay, Esquire, police magistrate, of an information laid for con -

Statemen
travention of the Game Act by hunting deer with a spot-light .

The appeal was argued at Victoria on the 16th and 17th o f
February, 1931, before MACDONALD, C .J.B.C., MARTIN, GAL-

LIIIER, MCPIIILLIPS and MACDONALD, JJ .A .

,5't1tart IIenclerson, for appellants : The acquittal by the
magistrate was never filed as required by section 85 of the

Argument Smnmary Convictions Act and when this section is read in con -
junction with section 80 of the Act there is no appeal : see In re
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Ryer and Plows (1881), 46 U.C.Q.B. 206 ; Paley on Sum-
mary Convictions, 9th Ed., 707 ; Rex v. Curran (1914), 19

D.L.R. 120 at p. 124. There is nothing to shew where the

offence occurred : see Rex v . Oberlander (1910), 15 B.C. 134

at p. 139. There is no evidence that the Victoria County Court
is nearest to the place where the cause of the information arose
as required by section 77 of the Summary Convictions Act : see
Rex v. Holt (1925), 36 B .C. 391 ; Paley on Summary Convic-
tions, 9th Ed ., 475 and 477-8 ; Collison v. Kokatt (1915), 24
Can. C.C. 151 ; Rex v. Canadian Robert Dollar Co . (1926) ,
37 B.C. 264.

Johnson, K.C., for the Crown : The requirement to file th e
conviction is directory only and does not preclude the appeal :
see Rex v. Hornby (1923), 32 B .C. 505 ; Rex v. Holaychuk

(1929), 1 W.W.R. 278. He pleaded to the indictment and
attorned to the jurisdiction . We do not have to prove we are
in the right Court. In any case judicial notice can be taken o f
the respective localities : see Rex v. Irwin (1919), 27 B .C. 226 ;
Harwood v. Williamson (1908), 1 Sask. L.R. 58 .

Henderson, in reply : Judicial notice cannot be taken of th e
place where the offence took place : see In re Legge (1922), 5 5
X.S.R. 110 ; In re Joseph (1924), 57 X.S.R. 95 ; Rex v .

Conway (1929), 52 Can. C.C. 161 ; Reg. v. Young (1884), 5
Ont. 184 (a) . As to the necessity of complying with section s
80 and 85 of the Summary Convictions Act see Reg. v. King
(1900), 7 B.C . 401 ; Rex v. Picard (1913), 21 Can . C.C. 250 ;
Rex v. Reedy (1908), 14 Can. C.C. 256 ; Ex parte Cowan
(1904), 9 Can. C.C. 454.

	

Cur. adv . vult.

On the 19th of February, 1931, the judgment of the Cour t
was delivered by

MARTIN, J .A . : This is an appeal from a conviction by Hi s
Honour Judge LAIIPrAN of the County Court of Victoria, o n
an appeal brought by the Crown to that Court under the Sum-
mary Convictions Act, Cap . 245, R.S.B.C. 1924, from the
dismissal by a magistrate of an information laid for contraven-
tion of the Game Act, R.S.B.C. 1924, Cap . 98 and amendment s
by hunting deer with a spot-light. Several grounds of appeal
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were advanced of which the most substantial, requiring further
consideration, was that the learned judge had no jurisdiction

1931 to entertain the appeal because it did not appear that it wa s
Feb . 19 . taken pursuant to section 77 of that Act, viz . :

"77 . Unless it is otherwise provided in any special Act under which a
REx

	

conviction takes place or an order is made by a justice for the payment o f
v.

ZARELLI money or dismissing an information or complaint, any person who think s

himself aggrieved by any such conviction or order or dismissal, the prose-

cutor or complainant, as well as the defendant, may appeal to the County

Court, at the sittings thereof which shall be held nearest to the place wher e

the cause of the information or complaint arose . "

It was submitted for appellant that there was no evidence to
shew that the sittings of the County Court of Victoria, and hel d
at Victoria, was the sittings of the County Court which wa s
"held nearest to the place where the cause of the information o r
complaint arose," but for respondent it was urged that thi s
question of fact was settled by the most patent kind of evidence ,
viz ., judicial notice, in that the direct evidence chewed that th e
offence was committed near Coldstream in the County of
Victoria, and that the judge of that county must take judicial
notice of the fact, that the only sittings in his county was held

Judgment at Victoria, the capital of the Province, and the seat of hi s
Court, and also must take the like notice of the statutory boun-
daries of his county situate in the southern part of Vancouver
Island, with the result that Goldstream, which is distant about
12 miles from Victoria, is also several miles more distant from
the northerly boundary of his county than it is from Victoria ,
and as there is no other County Court on this Island of
Vancouver except to the northward the inevitable evidentiary
inference is that the "nearest sittings," measured in a straight
line (Rex v. Canadian Robert Dollar Co . (1926), 37 B.C . 264)

was in fact that which had heard the appeal .
It is, as a matter of judicial notice, combined with the sai d

direct evidence, impossible to avoid this conclusion becaus e
Goldstream is, unquestionably, a place "sufficiently notorious"
for its situation to be taken judicial notice of by, at least, th e
judge in whose county it is situate within the principle of Rex

v . Irvin (1919), 27 B .C. 226, which has been adopted an d
applied by this Court in other cases, unreported, such as Rex v.

Payette on 10th December, 1924, a capital case, in which w e

COURT OF

APPEAL
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held unanimously, in regard to the situation of Notch Hill, that
the Court will take judicial notice of principal geographi c
features and well-known places within its jurisdiction ; and
also McLellan v . Fletcher on 14th January, 1930, wherein w e
held, also unanimously, that the Courts can take judicial notic e
that "Vancouver" is in the county of that name . The Supreme
Court of Canada also in In re Henderson (1930), S .C.R. 45,
53, 62, held that "Courts would take judicial notice of the `loca l
divisions of their country, ' " and, finally, it is to be noted, as a
general indication of the intention of the Legislature to expan d
local judicial knowledge that section 103 of our said Summar y
Convictions Act permits judicial notice to be taken of certai n
public documents which are not included in the general pro -
visions of the Evidence Act, R.S.B.C. 1924, Cap. 82 .

Then as to the further objection that the convicting justic e
did not, as directed by section 85, "transmit the conviction or
order to the Court to which the appeal is by this Act given," i t
is now beyond question in this Province that this provision i s
merely directory and in fact has been so held to be for 38 year s
—Re KIrong Wo (1893), 2 B .C. 336, on an essentially identical
section of the then Summary Convictions Act, and that non -
compliance with it by the magistrate does not deprive an appel-
lant of his appeal properly brought by notice duly given an d
perfected under sections 77-8-9-80, as amended, and our decisio n
in Rex v. Mornby (1923), 32 B .C. 505 is in principle to the
same effect. In Re Kwong lfio it was said by Chief Justice
BEGBIE, in language which has received repeated approval, e .g . ,
Rex v. Ferro (1924), 34 B.C. 169, that the appeal to the Count y
Court is a "trial of the case de novo on the merits as if th e
information were now brought first to be tried by myself" an d
he proceeded to consider and deal with it, the charge, accord-
ingly. It is clear that the original information was before th e
county judge on this appeal, and as no objection is taken to th e
notice of appeal from the conviction thereupon, or to any failure
to comply with section 78, therefore the appeal must be regarde d
as duly brought .

It is, moreover, to be noted that the conviction by said Count y
Court recites the dismissal of the charge by the justice, so tha t
Court must have been apprised of it, and though much assist-
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ance cannot be now obtained from English cases owing to vital
differences in the English statutes from ours yet it is said i n
Paley on Convictions, 9th Ed., 707, that now the practice of
reading the conviction appealed from is "very generally dis-
pensed with unless it is desired to raise any issues upon it . "

This appeal to us, it should be borne in mind, is on a Provin-
cial statute and therefore our ordinary rules of appeal appl y
mutatis mutandis (cf . Rex v . Perro, supra) and not the pro-
visions of the National Criminal Code, and so if there were an y
substantial merit in the objection that the justice had not trans-
mitted the conviction to the County Court it should have been
taken before that Court so as to give it the opportunity t o
remedy it in the way pointed out by the Court of Appeal o f
Saskatchewan in Kowalenko v. Lewis and Lepine (1921), 3

W.W.R. 648 at pp . 652 and 656, and as we have the same power
in this respect as the Court below and should make the order i t
should have made "in order that substantial justice may be don e
between the parties" (Turgeon, J .A., 656) it would be open fo r
us to make the appropriate order to cure a technical, at best,
omission, but seeing that the respondents have suffered no
prejudice whatever by such irregularity no order is, in the
present circumstances, necessary. The recent general observa-
tions of the Supreme Court of Canada in In re Henderson ,
supra, p. 62, on the desirability of resorting to "curative pro-
visions" and "judicial remedies . . . in the interests of
justice" even under the stricter Criminal Code, are worthy o f
note and the guiding principle of section 1014 (2) of that Code
in dismissing appeals thereunder, unless some substantial wron g
or miscarriage of justice has actually occurred, is also to be kep t
in mind.

There remains only the submission that as a point of law
(cf. Court of Appeal Act, R .S.B.C. 1924, Cap . 52, Sec. 6 (d) )
the evidence disclosed no offence under the said Game Act bu t
a close perusal of the testimony before us does not support tha t
ground, and therefore on all grounds the appeal should, in m y
opinion, be dismissed .

	

Appeal dismissed .

Solicitor for appellant : Stuart Henderson.

Solicitor for respondent : G . A . Cameron.
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REX v. BOWEN.

Criminal law—Companies—Managing directors and promoters—Publishin g
false statement with intention that it should be acted upon—Criminal
intent—Essentials of offence--Conviction set aside—Criminal Code ,
Sec . . 14 .

A conviction under section 414 of the Criminal Code which deals with fals e

statements by directors and promoters of companies can only be

secured if proof is given that (1) the statements are in themselves

false in some material particular (2) and not only so but false to the

knowledge of the accused and (3) made with intent to defraud .

APPEAL by accused from the decision of CAYLEY, Co. J . Of
the 20th of February, 1930, convicting accused on six counts ,
namely :

"(1) That being a promoter of a company intended to be formed and

known as Bowen Utilities Corporation Limited, did unlawfully publish a

written statement which he knew to be false in a material particular, t o

wit : that it was therein falsely stated that `I completed the purchase of

the charter from The Investors Guarantee Corporation of Canada' wit h

intent to deceive members of the said intended Company. (2) Being an

officer of an incorporated company, the Bowen Utilities Corporation Limited ,

did unlawfully publish a written statement which he knew to be false i n

a material particular, to wit : that it was therein falsely stated that `Th e

Bowen Utilities Corporation Limited, had the charter of The Investors

Guarantee Corporation of Canada, and that this gave the Bowen Utilities

Corporation Limited, the right to construct and operate railroads,' know-

ing the said statement to be false . . with the intent to deceive the

shareholders of such Company . (3) Being an officer of an incorporated

company, the Bowen Utilities Corporation Limited, did unlawfully publish

a written statement which he knew to be false in a material particular, t o

wit : "That the Bowen Utilities Company, during 1928, purchased an ol d

railway charter,' `That the Bowen Utilities Corporation Limited, owned a

railway charter,' `That the rolling stock which the company was building ,

and the company's present work was for the benefit of a colonization com-

pany, which is incorporated to carry out the undertaking in Alberta, '

knowing the statement was false . . . with intent to deceive the share -
holders of such company . (4) That being a promoter of a company

intended to be formed and known as Bowen Utilities Corporation Limited ,

did unlawfully publish a written statement which he knew to be false in a

material particular, to wit : That it was therein falsely stated that ` I

completed the purchase of the charter from the Investors Guarantee Com-

pany of Canada' with intent to induce divers persons unknown to become

shareholders in the said company. (5) Being an officer of an incorporated
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BOWEN
the Bowen Utilities Corporation Limited, did unlawfully concur in publish-

ing a written statement issued by the Bowen Utilities Underwriters an d

bearing on the outside cover the title, `Developing of a New Empire,' which

he knew to be false, to wit : that it was therein falsely stated `That th e

Company had acquired 320 acres of land overlooking the Smoky and Wapit i

Rivers for a townsite,' `That this land is the property of the company, '

`That the company is engaged in promoting and building a line of moto r

operated truckways from the town of Grande Prairie eastward for a dis-

tance of 25 miles to Smoky River,' knowing the said statement to be fals e

with intent to induce divers persons unknown to become shareholders of

the said company . "

The accused was a promoter of a company intended to be
formed and known as Bowen Utilities Corporation Limited, th e
objects of the company being to build light railways fro m
Grande Prairie in the Province of Alberta into the Peace River
District, to acquire property and establish townsites . He

Statement entered into an agreement with The Investors Guarantee Cor-
poration of Canada, whereby said company was to incorporat e
a company for the purpose of obtaining a charter to build ligh t
railways from Grande Prairie into the Peace River District .
They were, however, never able to get the charter from th e
Government, although both companies endeavoured to acquire it .
Bowen wrote a letter to his associates on June 20th, 1928 ,
saying :

"While North, I began the necessary surveys, and established permanen t
headquarters at Grande Prairie, completed the purchase of charter fro m

Investors Guarantee Corporation of Canada . "

He also distributed a folder entitled "Developing of a New
Empire" in which the words were used :

"The New Town of Riverton . The Bowen Utilities Corporation Limited ,

have acquired 320 acres of excellent land overlooking the Smoky an d
Wapiti Rivers, for a townsite. "

Further in a "Progress Report" that was issued February
4th, 1929, he used the words :

"You will recall that we, in an effort to get an early start on construc-

tion during 1928, purchased an old railway charter ."

The appeal was argued at Vancouver on the 17th and 20t h

COURT OF company, the Bowen Utilities Corporation Limited, did unlawfully publis h
APPEAL

	

a written statement which he knew to be false in a material particular, to

wit : that it was therein falsely stated that `The Bowen Utilities Corpora -
1930

	

Lion Limited had the charter of The Investors Guarantee Corporation of

Oct . 24 .

	

Canada, and that this gave the Bowen Utilities Corporation Limited, the

right to construct and operate railroads,' knowing the said statement to b e
REX

	

false with the intent to induce divers persons unknown to become share -
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holders in said company. (6) Being an officer of an incorporated company,
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of October, 1930, before MACDONALD, C.J.B.C ., MARTIN, GAL -

LIRER, MCPHILLIPS and MACDONALD, JJ.A.

Killam, for appellant : The charge is for giving false
information to associates and other persons as to the progress o f
the Company of which he was managing director, under section
414 of the Criminal Code. There were six counts. We submit,
first, that he had acquired a charter, secondly, that if he had no t
he thought he had acquired it, and thirdly he had no intention
of deceiving anyone . An ordinance was passed in 1904 in the
old North-West Territories incorporating The Investors Guaran-
tee Corporation, Limited (see Cap . 35 of Ordinances of 1904) .

He impliedly had acquired a charter : see Maxwell on Statutes ,
7th Ed., 304 . Under section 414 of the Criminal Code the
essential elements to create an offence are wanting : see Rex v.

Harcourt (1929), 52 Can. C.C . 342 . There was no criminal
intent here : see Lanier v . The King (1914), A.C. 221 .

DesBrisay : There are here a number of false statements and
if a statement is false the intent is inferred : see Reg. v. Bir t

(1899), 63 J.P . 328 .
Killam, replied.

Cur. adv. volt .

24th October, 1930 .

MACDONALD, C.J.B.C. : I base my opinion upon the followin g
facts which are not in dispute or have been fully proven :

The appellant in a written report to his company, a compan y
formed for the purpose of constructing a light railway, state d
that they had acquired an old railway charter . In the same
report he told the shareholders that an application was bein g
made to the Alberta Legislature for a charter on behalf of hi s
company to build the said railway but that it had not yet been ilfACDONALD,

c .a .R.c .
granted. I infer from this that he really meant to tell them as
follows :

"We are applying for a charter Which we may or may not get but in an y

event we have secured an old charter to build the railway . "

Now the fact is that the appellant had made an agreement
with one Eager of Grande Prairie in the Province of Albert a
by which Eager agreed to assist in procuring a charter, to build
the railway, from the Alberta Government . Whether or not the
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to build the railway is immaterial because none of the powers
1930

	

of the company which claimed the right to build railways in th e
Oct . 24. locality had been transferred to the appellant company. Now a

charter was the first essential thing upon which the Compan y
could carry on its business . It was a most important statement
to make to shareholders. Unless they had the charter no railway
could be built. The appellant knew this as he had promoted the
company and had carried on the negotiations with Eager an d
with the Alberta Government . He knew the exact truth an d
when he represented that the company had acquired the charter
to build the railway he must have known the falsity of the state-
ment. If he had acquired for his company the powers of
Eager's company it might be possible for the Court to say tha t
he believed, with good reason for his statement, that it was true
but he must have known, having signed the agreement wit h
Eager that it was absolutely false.

Prosecution was brought under section 414 of the Criminal
Code. There were six counts in the indictment . In addition to

MACnonALn,
the one above referred to there was a count charging that he ha d

C.J .B .C. made a false statement with respect to certain lands which h e
said had been acquired by him for his company . I do not pro -
pose to consider whether that was a false statement or not as i t
will not affect the sentence.

A strong plea was made to the Court for leniency on th e
ground that the appellant is 65 years of age ; the more reason,
however, that he should have stated truthfully the real facts o f
his case, and as I am convinced from the evidence that he kne w
the falsity of his statement, I think I am bound to maintain th e
statute which was passed for the protection of shareholders and
others from fraudulent statements which might influence thei r
conduct. I have as much sympathy as anyone for the appellan t
but I do not think sympathy has anything to do with the case .

Moreover the learned trial judge heard the appellant 's wit-
nesses and saw the documents which proved the false statement s
made. He may have been very materially influenced by th e
conduct and demeanour of the appellant in the witness box, and ,
if there were any reasonable doubt about his guilt, and I think

REX
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there was none, I should not interfere with the trial judge 's
judgment .

The appeal should be dismissed.

MARTIN, J.A . (oral) : This appeal, in my opinion, should b e
allowed, but not without considerable doubt for I share to a
substantial extent the opinions expressed by my brother th e
Chief Justice, but I am unable to go to the length that he does ,
although I can readily understand why he should entertai n
those views . I say so with respect, because the case is one upo n
the line and it is peculiar in two aspects : first, that there is no
conflict of evidence upon essentials, and therefore we are freed
from that element ; and, second, that the learned trial judge has
given a certificate of its being "a fit case for appeal, " and that ,
so far as I am concerned, is the turning point of it . If he had
not given that certificate (which of course must not have undue
importance attached to it although in some cases it is of con-
siderable importance) 	 I say again, that it is only owing t o
the fact that he gave it that the scale is turned, to my mind,
under the circumstances before us.

I shall content myself by saying, therefore, that I think upo n
the established facts he should have given the appellant th e
benefit of the doubt, because although he, I am inclined to think,
made false statements that he knew to be false, and that h e
intended to deceive thereby, yet unquestionably there is also th e
fair opportunity here for taking another and more lenient view ,
viz., that what he did was owing to a misconception of the lega l
position of affairs and an innocent, if loose, misuse of language
to describe that position . He may consider himself fortunate
that the majority of the Court is able to take this more charitabl e
view of his actions, and I hope it will be a warning to him and
that he will be more careful in future in what he says .

There is an aspect of this case which it is a pleasure to refe r
to, because it is a great deal more pleasant to commend than to
criticize, and that is the very nice way in which it was presented
by Mr. DesBrisay, the counsel before the learned judge below
and at this Bar . It was a difficult case to handle, and the fact s
and the law also have been submitted in a way which I have
noted with much pleasure .
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GALLIHER, J .A. : In my opinion this case comes down to th e
consideration of whether the learned trial judge was justified i n

1930

	

finding mens rea, an element which is always present in crimina l
Oct . 24. offences.

REx

	

In determining the question of ?mens rea one should look at
v .

	

the acts and conduct of the accused throughout. It may well be
B°wEr that taking an isolated act it might tend to indicate an evil min d

but taken in conjunction with the general trend of acts an d
conduct throughout that might entirely disappear .

The principal acts complained of here are contained in a
letter dated June 20th, 1928 (Exhibit 1) in which these word s
are used by the accused :

"While North, I began the necessary surveys, and established permanen t

headquarters at Grand Prairie . "

and particularly these words : "completed the purchase of charte r
from Investors Guarantee Corporation of Canada . "

A folder (Exhibit 4), "Developing of a New Empire" i n
which these words are used :

"The New Town of Riverton. The Bowen Utilities Corporation Limited ,

have acquired 320 acres of excellent land overlooking the Smoky and Wapit i

Rivers for a townsite."

GALLIIIER, and a "Progress Report," dated February 4th, 1929, in whic h
J .A.

these words appear :
"You will recall that we, in an effort to get an early start on construc-

tion during 1928, purchased an old railway charter . "

practically repeating what was stated in the letter first above
referred to .

The letter and these two folders, which I will call them, wer e
sent to the associates of Bowen and the then existing share-
holders, and were used in canvassing for subscriptions to th e
stock of the Utilities Company .

Now while the agreement, Exhibit No. 7, does not constitut e
a purchase of the charter, one thing is certain that the owner s
of that charter and the Utilities Company Limited were work-
ing together and endeavouring to procure from the Go v ernment
of Alberta and using this charter to induce them to grant powe r
to construct and operate the Truekway Lines, as they are called ,
which was one of the principal objects of their enterprise . The
Alberta Government would not grant them the privilege of
operating and building under this old charter and the suggestion
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was made that the Utilities Company or the owners of the ol d
charter apply at the next Session of the Legislature for a special
charter to enable them to build and operate the line. I think
it can be said that these two companies used every reasonabl e
endeavour to have this proposal carried out until it became
apparent that the Alberta Government would not grant their
request .

At the time the application was first made the Alberta Gov-
ernment was in negotiations with the Canadian Pacific and th e
Canadian National Railways for the purchase of the Edmonto n
Dunvegan & British Columbia Railway then owned by th e
Alberta Government which negotiations ended in the purchase
of the railway at a later date . This created a new situation an d
the Alberta Government for reasons best known to themselves ,
and these may have been weighty reasons, finally declined t o
approve the plans which had been submitted to them . This i s
part of the history of the transaction and I only refer to it fo r
consideration in so far as it may be considered as pointing to th e
bona fides of the scheme—that it was not a mere will-o'-the-wis p
with no foundation and no merit and with a view to obtainin g
money from deluded shareholders .

Considering the situation as regards transportation up in tha t
country and discounting the optimism of promoters generally i t
would suggest to me that there was merit in the undertaking, a s
it appears by the evidence it did others better able to judge o f
that than I am . Of course all this does not make the statemen t
true respecting the purchase of the old charter but is somethin g
I think which can be considered in determining the question of
mens rea . It is noticeable that most of the Crown witnesse s
speak well of the accused and as to his sincerity and while h e
used the words in the letter (Exhibit 1) and the folder (Exhibi t
4) which were not in strict accordance with the facts it does no t
seem to me, upon reading the whole evidence, including th e
exhibits, that mens rea has been established . Whatever may be
their rights in a civil action the element necessary to establish
a crime seems to me to be lacking.

With regard to the statement as to "acquiring the lands" m y
remarks above apply and perhaps with greater force as a layman
might very well consider he was justified in using the wor d

33
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"acquired" when he had obtained an option on one piece an d
an agreement for sale of the other.

I would, with the greatest deference to the views of th e
learned judge below, quash the conviction .

McPzirLLZPs, J .A. (oral) : This case is one in which three
essentials have to be found, the falsity of the statement, th e
knowledge of the falsity, and the intention to defraud . That is
laid down in the case of Rex v. Harcourt (1929), 52 Can. C.C .
342 . In that case, which was elaborately considered, Mr .
Justice Middleton gave a judgment recounting all the facts and
circumstances which arose in that case, but I do not propose t o
go as elaborately into the facts in this case, but will conten t
myself by giving one or two of the salient features of it .

In Alberta, at the time when these occurrences took place
there was a great demand for railway transportation . Farmer s
were 40, 50 and more miles away from any market town where
elevators were, and naturally there was strong public opinio n
that perhaps it would be possible to obtain a light railway
system rather than the standard system of construction whic h
to them seemed interminable in coming .

Now, Bowen, the accused, got in touch with a practising
solicitor who laid before him a certain charter passed in the tim e
of the North-Vest Territories Assembly, and he was influence d
to believe that there was the right to build railways . There wa s
a transfer or delegation of powers granted under seal execute d
by the company and the solicitor as the proper officer of th e
company executed the document . Bowen was not a lawyer,
under the circumstances he could reasonably believe that ther e
was merit in this charter, and he said that the charter was pur-
chased, always being advised by the solicitor . To say that an old
railway charter was purchased was not really the true artisti c
term, but he went on in his representations and said that th e
matter had been taken up with the Alberta Government, and i t
is to be observed that the Alberta Government did not say "You
have no charter" ; on the other hand everything proceeded o n
the premise that there were statutory powers, and capable o f
being exercised . The members of the Government merel y
pointed out that the Province of Alberta had passed a general
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Railway Act since the Province was constituted out of the
North-West Territories and that that Act would have to be
conformed with in the exercise of any railway powers and tha t
it might be necessary to get a private bill, at any rate you mus t
come to the Government for approval of your plans . And not
for a very considerable time did the Government of Albert a
indicate that there was no merit in the contemplated scheme ,
and negotiations continued . Mr. Eager, the solicitor, was very
prominent in the matter, interviewing the Prime Minister an d
the Attorney-General, and interviewing various officers of th e
Government .

The truth is that the Alberta Government had a railwa y
policy that would conflict with this proposed undertaking, an d
delays took place, but no breaking off of any connection, an d
during all this time Bowen assumed, and in my opinion wa s
fairly entitled to assume he had valuable rights, when you con-
sider his situation and the fact that he was not a lawyer, bu t
associated with a lawyer who was supporting him throughout—
a lawyer apparently of standing in the community .

Now, with all these surrounding facts I fail to see that th e
Crown made out a case, that is to say that there was falsity of
statement, that there was knowledge of the falsity, and tha t
there was the intention to defraud . This case would have a very
slender position even in a Civil Court, much less in a Crimina l
Court . It is to be deprecated that people, when they find tha t
they have not made a success of their speculation, will hie them -
selves off to the Criminal Court and lay an information . The
Courts of the land must be jealous of the rights and privilege s
of the citizens and see to it that that which is nothing more than
a commercial venture	 which has proved to have been disastrou s
—is not to be made into a crime. That is exactly this case, i t
has all the features of that . I fail to find the evidence in thi s
case establishing the three necessary essentials to establish crime .
The duty of this Court is to rehear the case and to apply it s
mind to all these facts and circumstances and I fail to find tha t
there is anything in the evidence which would entitle the learne d
judge, with great respect, to take the view which he did in th e
Court below.

Further I might say that this case is unique in one feature,
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and that is this, that the Crown very properly was willing to cal l
witnesses, that Mr . Killam, the counsel for the accused, said he
would like called, and witness after witness, men of substan-
tiality, went into the box and spoke of Mr . Bowen in the highest
terms ; and Mr . DesBrisay, who was the learned counsel for the
Crown, when the accused himself went into the box, traverse d
all these statements that I have been dealing with, and in tru e
forensic style cross-examined the accused, and reading tha t
cross-examination one must be impressed with the fact that the
learned counsel for the Crown was unable to shake the accused ,
was unable to establish that any crime had been committed .

In my opinion the conviction cannot be sustained . It can be
likened to the case in the Privy Council, Lanier v. The King
(1914), A.C. 221, where it is stated in the head-note :

"The facts did not on any just or legal view warrant a conviction, an d

that justice had gravely and injuriously miscarried . "

The above language appearing in the head-note is taken fro m
the judgment of their Lordships of the Privy Council delivere d
by Lord Shaw of Dunfermline, who delivered the judgment .

I would set aside the conviction and allow the appeal .

MACDONALD, J.A. (oral) : I agree with the reasons of m y
brother GALLZnER. I also share the views expressed by my
brother MARTIN .

Appeal allowed, Macdonald, C.J.B.C. dissenting .

Solicitors for appellant : Killam & Shakespeare .

Solicitor for respondent : A. C . DesBrisay .
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BURNS & COMPANY, LIMITED ET AL. v .
MARCUS & DIMOR.

MACDONALD,
J .

193 1

Jan. 9 .PALMER & COMPANY v . DIMOR, MARCUS & DIMOR .

Partnership—Dissolution—A former with new partner continue business— BURNS & Co .
Debts contracted—Liability of retiring partners—Notice of change—

	

LTD .

Course of conduct—Evidence of—R .S .B .C. 1924, Cap . 191, Sec. 20 .

		

v .
MARCUS &

DIazoR .
Certain creditors of a partnership, having received notice that it had been

dissolved and that the business was continued by one of the former

partners with a new partner, and it appearing from the evidence that

their dealing with the new firm was such that they had adopted it a s

their debtors with respect to the debts incurred both before and afte r

the dissolution :

Held, that they had thereby discharged the retiring partners from liability .

Held, further, that other creditors who had not received notice of th e

change and did not shew in the course of their dealing that they had

adopted the new firm as their sole creditors, were entitled to recove r

from the former partners .

ACTIONS to recover certain claims from the defendant s
Milton Marcus and Stephanie Dimor, claiming that said defend -
ants are liable for debts contracted and remaining unpaid a t
the time when John Dimor, their former partner, became Statement

bankrupt.
Tried by MACDONALD, J. at Revelstoke on the 20th of

November, 1930 .

McCarter, for plaintiff.
E. A. Boyle, for defendant .

9th January, 1931 .

MACDONALD, J . : The plaintiffs, joining together in thei r
actions, seek to recover from the defendants, Milton Marcus an d
Stephanie Dimor, their respective claims, on the ground that
such defendants are liable, for the debts contracted and remain-
ing unpaid at the time when John Dimor, their former partner ,
became bankrupt .

These defendants entered into partnership with said Joh n
Dimor in April, 1929. They purchased, under an agreemen t
with deferred payments, the Revelstoke Hotel and contents and

PALXIE R
&Co.

V.
DIasOR ,

MARCUS &
DIMOR

Judgment
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MACDONALD, continued in partnership until the 6th of November, 1929. ItJ .
—

	

was then agreed that the partnership be dissolved and Joh n
1931

		

Dimor, with an incoming partner, Chris Morris, would tak e
over and operate the "cafe," separate from the rest of the hote l

BURNS & Co . and he would quit claim any interest he possessed in the rea l
estate. This agreement of dissolution was implemented by
necessary documents, including a lease by the defendants ,
Milton Marcus and Stephanie Dimor, to the said John Dimor
of the restaurant or cafe business . These defendants, in further-
ance of such division of the property, continued ever since t o
operate the hotel separate from the cafe . They were well aware,
at the time, that the dissolution would not relieve them fro m
their then existing indebtedness, with respect to both the hote l
and the cafe. Mr. McCarter, as solicitor for the parties, pro-
tected such defendants as far as he could by inserting clauses i n
one of the quit-claim deeds and also in the lease, that the sai d
John Dimor would assume and pay such indebtedness an d
indemnify them from any liability . There was also incor-
porated in the partnership agreement entered into between
said Chris Morris and said John Dimor, a proviso that
such partnership should, out of the profits of the busi-
ness, assume and pay the debts incurred in connection with
the operation of the cafe, theretofore carried on in the premise s
by John Dimor and Milton Dimor and Stephanie Dimor. This
agreement, as to the payment of debts, would not affect the
rights of any of the creditors of the old partnership, unless i t
was assented to by them in such a manner as to change th e
liability, or payments were subsequently made specifically of an y
of the accounts so outstanding at the time which would operat e
as payment . The said John Dimor, who is defendant in one o f
the actions, carried on the cafe business, with his partner Chri s
Morris, for some time and then Morris retired leaving Joh n
Dimor as sole proprietor . He subsequently became bankrup t
and all the plaintiffs in these actions proved their claims agains t
him as a bankrupt . They contend, however, that they can stil l
hold the defendants Milton Marcus and Stephanie Dimor liabl e
for all debts owing to them and existing at the time of the bank-
ruptcy. They submit, that the business established in April ,
1929, continued under the name of Revelstoke Hotel, withou t

Jan . 9 .

LTD.

V.
MARCUS &

DIMOR .

PALME R
& CO .

V.
DIMOR ,

MARCUS &
DIMOR

Judgment
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notice of any change in the partnership, and thus that the MACDONALD ,
J .

original partners are not relieved from liability. It is further
contended that such liability existed, not only with respect to

	

193 1

the debts owing at the time of the dissolution but also as to Jan. 9 .

those which arose afterwards . Their position is sought to be BURNS & Co .

strengthened by the fact that these defendants as well as the said

	

LTD .

John Dimor remained on the premises and that there was no

	

v .
MARCUS &

apparent difference in the operation of the Revelstoke Hotel DIMOR .

after the dissolution .

	

PALMER

The claims sought to be recovered are all in connection with

	

&v o.

the cafe business .

	

DuioR ,
MARCUS &

The first question to be determined is whether these plaintiffs, Dz

oRor any of them, had notice of the dissolution and of the new
partnership being formed, to carry on the cafe business separat e
from the rest of the hotel. Defendant Milton Marcus states tha t
when the dissolution took place Mr. McCarter as the solicitor
acting in the matter, advised them that notice should be given
to the creditors of the change . I accept this statement, especially
as it was not contradicted, though it could not be properly adver-
tised, as there was only a weekly newspaper published in Revel-
stoke. It is probable that this defendant, through the solicitor

Judgmen t
now acting as counsel for the plaintiffs, would, in order to relieve
himself from future liability, follow the instructions thus given ,
as to personally notifying the creditors. As to the probability
of a client acting on advice of his solicitor the remarks of Ear l
Loreburn in Woods v . Wilson, Sons c Co . Lim . (1915), 84 L.J. ,
K.B. 1067 at p. 1070 might be applied, as follows :

"It is quite true that every ease must be proved, and something more i s

needed than a state of facts which is consistent with one view or the other .

That something more is supplied, if there is a probability one way or other.

No one can frame a formula by which you can measure probabilities . We

must judge in each ease as we should in other affairs of life . "

Defendant Marcus stated that, pursuant to advice he notifie d
all, except two of the plaintiffs of the change and the new part-
nership and this statement is corroborated by witnesses on his
behalf. It is, however, flatly denied by some of the plaintiffs ,
half contradicted by others, and practically admitted by one of
the plaintiffs, that such notice was given .

In considering contradictory evidence the rule of presumptio n
is that a witness who testifies to an affirmative is ordinarily
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credited in preference to one who testifies to a negative, th e
reason being that the latter person may have forgotten that the
thing happened "but it is not possible to remember a thing tha t
never existed" : vide Taschereau, J . in Le f eunteum v . Beaudoin
(1897), 28 S.C .R. 89 at p. 94. Compare Baron Parke i n
Chowdry D. Pesard v . Chowdry D . Sing (1844), 3 Moore, Ind .
App. 347 at p . 357 ; 18 E.R. 531 at pp. 534-5 :

"In estimating the value of evidence, the testimony of a person who
swears positively that a certain conversation took place, is of more valu e

than that of one who says that it did not, because the evidence of the latte r
may be explained, by supposing that his attention was not drawn to th e
conversation at the time. "

On the same point, the Master of the Rolls in Lane v . Jackson
(1855), 20 Beay. 535 at pp. 539-40 said :

"I have frequently stated, that where the positive fact of a particula r
conversation is said to have taken place between two persons of equal
credibility, and one states positively that it took place and the other a s
positively denies it, I believe that the words were said, and that the perso n

who denies their having been said has forgotten the circumstances . By
this means I give full credit to both parties . "

If the inference from these circumstances be that thes e
defendants were discharged from liability, it is not necessarily
conclusive. There may be facts proven to shew that such was
not the intention .

There is, aside from verbal notice, corroboration of the change ,
not only having taken place, but that those dealing with th e
hotel, being aware of the fact, through the bank account bein g
changed and cheques received by these plaintiffs on the Cana-
dian Bank of Commerce, signed "Revelstoke Cafe, John Dimo r

C. Morris" whereas previously, the cheques that they had
been receiving were on the Bank of Montreal, signed, "Revel -
stoke Hotel, John Dimor—M . Marcus ." Plaintiffs so receivin g
cheques would thus become aware that they were being paid fo r
goods supplied by the cafe, as distinguished from the hotel as a
whole, and also that the parties paying them differed, in the
manner outlined. While it would only be binding upon th e
particular plaintiff, still it gives information, as to who wer e
the partners in the cafe business by the fact, that Ramsden, th e
bookkeeper for Burns & Co ., inserted their names in the ledge r
register account . There was a mistake in this respect in describ-
ing as Morris, the name Marcus, now sought to be held
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liable, does not appear in such register account . Under the MACDONALD ,
J .

circumstances I feel satisfied that the plaintiffs supplying goods, —
for use of the cafe, in connection with the Revelstoke Hotel, 193 1

became well aware of the change and that Mrs . Dimor and Jan . 9.

Marcus had retired from the cafe business, leaving John Dimor BURNS & Co .

to carry it on, with the new partner Morris . This finding, how-
ever, does not apply to two of the plaintiffs, Delia McKinnon
and Dickson Importing Company Ltd . These plaintiffs neithe r
received notice nor did their actions after the dissolution preven t
them from now recovering their claims against the defendants
Marcus and Stephanie Dimor .

As to the other plaintiffs, having found that they receive d
notice of the dissolution, the point to be determined is whether
they have as a fact either expressly or inferentially, from their
course of dealing with the new partnership, adopted such firm
as their debtors and thereby discharged these defendants from
liability. The Partnership Act (R .S.B.C . 1924, Cap . 191, Sec .
20) in this respect, is as follows :

"(2.) A partner who retires from a firm does not thereby cease to be

liable for partnership debts or obligations incurred before his retirement .
"(3.) A retiring partner may be discharged from any existing liabilitie s

by an agreement to that effect between himself and the members of the fir m

as newly constituted and the creditors and this agreement may be eithe r

express or inferred as a fact from the course of dealing between the credi-

tors and the firm as newly constituted . "

In practically all of the cases the accounts for goods supplie d
continued after the dissolution of partnership to be rendered in
the same manner as before it took place . The plaintiffs were
not parties to any express agreement by which these defendant s
were discharged from any liabilities existing at the time of th e
dissolution . Then did their course of dealing thereafter, consti-
tute an agreement coming within the purview of the statut e
and the decided cases on the subject ?

In Pitney Lighting Co . v. Geddis and Pickering (1912), 2

I.R. 163 where a limited company had taken over the business
of a partnership, the plaintiffs divided and rearranged th e
account in their books and made certain appropriations, which
enabled them to succeed against the defendants as members of
the partnership, which had been subsequently incorporated an d
registered as a limited company. This ease is instructive as to

LTD .
V .

MARCUS &
DIMOR .

PALMER
& CO.

V .
DIMOR ,

MARCUS &
DIMox

Judgment
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division of accounts and appropriation of payments . It is cited
as supporting the plaintiffs' contention that there was not a
novation on the part of the plaintiffs and an acceptance of the
new partnership and consequent discharge of these defendants .
If the facts in that case were not distinguishable from those here
presented, it would be a strong authority in favour of the plaint-
iffs . In the judgment therein, reference was made to Thompson

v . Percival (1834), 5 B. & Ad. 925 where "a creditor of a
partnership, after notice to him of dissolution, and that the con-
tinuing partners alone should be looked to for his debt, took
from him a negotiable security ." This case was referred to, as
being as strongly in favour of the plaintiffs as the Pitney Light-

ing Co . ease. In the latter case Palles, C .B. in referring to th e
fact, that the defendants relied upon a continuous account being
kept and that bills were rendered, with the addition of the wor d
"limited" after the incorporation of the company and payment s
made thereon by such company, said that these facts, relie d
upon by defendants as conclusive evidence of a novation, wer e
not in his opinion conclusive. He then added that the intentio n
of the party is one of the governing elements and that the chang e
in the accounts rendered to the Sinzpitrol Lighting Co . by add-
ing the word "limited," and the plaintiffs' acceptance of pay-
ments, after the change, was evidence only and not conclusive .
The difficulty presented however is, that in that case there wa s
not, as here, a new partner introduced after a dissolution an d
that for months afterwards it was apparent that the cafe busi-
ness in connection with the Revelstoke Hotel, was being carrie d
on by one of the old partners and a new partner . I have foun d
that plaintiffs knew of the change and they not only rendere d
their accounts with such knowledge, but received payments from
time to time .

In Hart v.17 +,7, r (1837), 7 Car . & P. 746 ; 2 M. & W .
484 the plaintiff sought to hold the defendant liable, he, havin g
been a partner in the firm and retiring therefrom with du e
advertisement and notice to the plaintiff . From time to tim e
the new firm accounted with the plaintiff and paid him interest .
The case was tried before Lord Abingcr, and in Lindley o n
Partnership, 9th Ed ., 321-2 he is reported to have said in part ,
to the jury as follows :
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"To ask you if there was an agreement by the plaintiff to discharge the " MACDONALD,

defendant, is to put the case upon a false issue, the agreement, if any,

	

J .

being an agreement raised by construction of law : the true question bein g

whether the plaintiff did not go on dealing with the new firm, and making
193 1

up fresh accounts with them, so as to discharge the defendant .

	

I take the Jan. 9 .

law to be this : Where a debtor who is a partner in a firm, leaves that firm,

and any person trading with the firm has notice of it, and he goes on deal- BURNS & Co .

ing with the firm and making fresh contracts, that discharges the retiring

	

D '
partner, though no new partner comes in ."

	

MARCUS &

The judgment of Lord Chelmsford in Rolfe and The Bank of DIMOR.

Australasia v . Flower, Salting & Co . (1865), L.R. 1 P.C. 27 is PALMER

of assistance, not only upon the question of liability, but through &
v
Co.

the lengthy discussion and weighing of contradictory evidence, DRCOR ,
MARCUS &

coupled with the application of the doctrine of probabilities .

	

DIMO R

The questions there, as here, to be decided were, vide p . 38 :
"First, whether the insolvent firm of William Rutledge & Co. had

assumed the liability to pay this debt ; and second, whether Flower, Salt-

ing & Co. had agreed to accept the insolvent firm as their debtors, and t o

discharge the old partnership from its liability . "

That portion of the judgment dealing with and deciding as
to the assumption of liability, being determined upon "slight
circumstances" does not require consideration as there is n o
doubt that the new firm, carrying on business as "Revelstoke
Cafe" became as between themselves . and these defendants, judgmen t
liable for the debts of the old partnership . The difficulty arise s
with respect to the second question. The contest in the Rolfe
case was between two sets of creditors, as to holding the new
partnership liable for the debts of the old partnership . It was
the converse of the contention here, but is in point, as ther e
could not be two firms liable at the same time for the same debt :
vide Lord Abinger in Hart v . Alexander, supra . The situation
in the Rolfe case is outlined at pp . 44-5, which I think advisable ,
to quote at length, as follows :

"There seems to be no reasonable doubt, upon the facts, that the insolven t

partnership, at the time of its formation, assumed the debts and liabilitie s

of the former firm of W . Rutledge & Co., including the debt due to Flower ,

Salting & Co ., and the only remaining question to be considered is whethe r

Flom*er, Salting & Co ., being aware of this arrangement, consented to accep t

the liability of the new firm, and to discharge their original debtors . Upon

this question, as upon that of the nreement of the partners inter se, it wa s

said by Lord Eldon, in E'r por-te 1! ~ll~a~us, Buck, 13, `A very little will d o

to make out an assent by the creditors to the agreement . '

"This case is different from many of the cases mentioned in the course of

the argument, where there had been a change in a firm of which a person
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trading with it had notice, and went on dealing with the new firm, an d
afterwards sought to make the old firm liable, and a question arose whether
by his conduct he had not discharged the old firm, and adopted the liabilit y
of the new. Here the creditors of the old firm, knowing of the change o f

partnership, and that the new partners had taken over all the assets, an d

had agreed to be subject to all the liabilities of the former firm, not onl y

continued their dealings with the new firm upon the same footing as wit h

the old, and received payment of a portion of their debt out of the blende d
assets of the old and new firms, but themselves proved that from the tim e
when they understood that the new partners took over all the assets, an d

became subject to all the liabilities of the preceding firm, they `thencefort h

treated the partners in that firm as their debtors, in respect of the deb t

owing to them at the time of the creation of that firm, or of so much

thereof as for the time being remained due .' "

While the facts here presented are dissimilar, in som e
respects, I think it well, as being applicable to most of the
claims, to adopt, with appropriate changes, the next paragrap h
of such judgment at p . 45, viz . :

"If Burns & Company and other plaintiffs had, under these circumstances ,

endeavoured to enforce payment of their debt from the partners in the old

firm operating the Revelstoke Hotel there would be ample evidence t o

satisfy a jury, that they had discharged the old firm and had accepted th e

new one, carrying on business as the `Revelstoke Cafe' as their debtor. "

This acceptance of the new firm, with a proper appropriation
of payments—according to the presumption referred to in
Halsbury's Laws of England, Vol . 7, p. 450	 discharged the
debts of the old firm, existing at the time of the dissolution. It
relieved these defendants from debts for which they would
otherwise have remained liable . This result would not follow
as to those plaintiffs who were unaware of the change in th e
partnership .

It is a fair and reasonable inference to draw from the fact s
that the intention of the plaintiffs, who had knowledge of th e
dissolution of partnership, was to look to them for payment o f
goods sold both before and after the dissolution and to continue
their credit and business with the new firm . From time to time
the accounts were so rendered. No evidence was adduced t o
chew a request for these defendants to make payment of the
claims, until the bankruptcy of the remaining partner of th e
Revelstoke Cafe. Plaintiffs then proved their claim in bank-
ruptcy without reservation or qualification . The attempt to
now hold these defendants liable, apparently, only occurred t o
them after the bankruptcy.

Judgment
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In coming to a conclusion in the matter, I should remark that MACDONALD,
J.

the pleadings may require amendment in order to follow the

	

—_
trend of the trial. Vide Scott v . Fernie (1904), 11 B .C. 91 .

	

193 1

I might, to the same effect, apply the principles of equity and

	

Jan . 9.

it might be contended, that subsection 4 of section 2 of the Laws
BURNS & Co.

Declaratory Act (R .S .B.C. 1924, Cap. 135) was applicable .

	

LTD.

The plaintiffs, Delia McKinnon and Dickson Importing MARCUS &

Company, Limited, are entitled to judgment (respectively) for DIMOR.

$390 and $205.82 with costs. The other claims and the Palmer PALME R

action are dismissed with costs .

	

& Co.
v .

Judgment accordin l

	

DIMOR ,
9 y

	

MARCUS &
DIMOR

CORPORATION OF THE CITY OF CUMBERLAND v.
CUMBERLAND ELECTRIC LIGH T

COMPANY, LIMITED.
Feb. 19 .

Agreement—Franchise to electric light company from city—Fifty-year 	
term subject to right of city to take over—Arbitration as to value— CITY OF
Profits of unexpired term included in award—"Undertaking property CUMBERLAN D
rights and privileges"—Meaning of—Appeal .

	

V.
CUMBERLAND

On the 19th of December, 1901, the City of Cumberland entered into an
ELECTRIC

CoTIILIO . ,
agreement with the Cumberland Electric Light Company giving the

	

LTD .
Company the right to install and operate an electric-light plant within
the municipality, such rights to exist for a period of fifty years, sub-

ject to the right of the municipality to purchase the undertaking ,
property rights and privileges of the Company at any time at a price
agreed upon, or in default of agreement as found by arbitration . In
1929 the municipality decided to take over the undertaking, and as th e

parties could not come to terns as to price, arbitrators were appointe d
and made an award, fixing the value of the undertaking, propert y
rights and privileges of the Company at $74,000, and they found tha t
of this sum of $74,000 the sum of $36,000 was the value of the physical
assets, the "physical assets" being defined as made up of the "fixe d
assets and supplies on hand." A motion to set aside or remit the
award as to the remaining sum of $38,000 compensation was dismissed .

Held, on appeal, affirming the decision of MORRISON, C .J .S .C . (MARTIN ,
J .A . dissenting), that the agreement gives the City the right to pur-

chase the whole undertaking and the submission was to assess the

COURT OF
APPEA L

1931
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COURT OF

	

value of the "undertaking, property rights and privileges of the Corn-

APPEAL

	

parry." The price to be paid should represent the value of the whol e
undertaking and is not restricted to the "physical assets" of the

1931

	

Company . There is no error on the face of this award and the appea l

Feb. 19 .

	

should be dismissed .

[Affirmed by Supreme Court of Canada . ]
CITY O F

CUMBERLAND

v.

	

APPEAL by plaintiff from the decision of MoRRIsoN, C.J.S.C .
CUMBERLAND

ELECTRIC of the 12th of May, 1930, dismissing a motion on behalf of the
LIGLTDCo., Corporation of the City of Cumberland to set aside or remit the

award of Frank Sawford and Alfred Douglas Creer, arbitrator s
in an arbitration before them under a submission between th e
said Corporation and the Cumberland Electric Light Company ,
Limited, in so far as the sum of $38,000 compensation for th e
prospective loss of profits for the balance of the period of th e
franchise is allowed. Under an agreement between the City
and the Company, of the 19th of December, 1901, the Compan y
was granted the exclusive right and privilege of lighting b y
electricity and supplying electric light to the City of Cumber -
land. The rights, powers and privileges were conferred for a
period of 50 years . The agreement provided that the Cor-
poration was at liberty at any time to purchase the said under -
taking, property rights and privileges at such price as could b e
agreed upon, and in the case of difference as to such price, to b e
determined by arbitration . The Company complied with th e

Statement agreement in all its terms and was in active operation of it s
undertaking and works when, in 1929, the City exercised it s
right of purchase and offered the Company $25,000 "for th e
purchase of your property, rights and privileges ." Failure to
agree led to the appointment of arbitrators, and the materia l
parts of the award are :

"We find that the value of the undertaking, property rights and privi-

leges of the Cumberland Electric Light Company Limited, both within an d

without the corporate limits of the City of Cumberland, is a sum o f

Seventy-four Thousand Dollars ($74,000) as at the 1st day of August, 1929 .

"We find that of such sum of Seventy-four Thousand Dollars ($74,000 )

the sum of Thirty-six Thousand Dollars ($36,000) is the value of th e

physical assets, and for the purpose of this award the term "Physical

Assets" is defined as being made up of the fixed assets and supplies on han d

as set out on page 1, Exhibit 15, produced before us at the hearing of th e

said reference."

No objection was taken to the award of $36,000 for the
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"physical assets" of the Company, but the City objected to the COURT OF

award of $38,000 for the prospective profits for the unexpired
APPEAL

term of the franchise to which the Company contends it is

	

193 1

entitled under the original agreement .

	

Feb. 19 .

The appeal was argued at Vancouver on
MARTIN,

22nd of Octo- CITY OF
ber, 1930, before MACDONALD, C .J.B.C., .t-~ aRTI\, GALLIIIER, CUMBERLAN D

McPHILLIPS and MACDONALD, JJ. A .

	

CUMBERLAN D
ELECTRI C

Mayers, K.C ., for appellant : The motion was to correct an LIGHT Co .,
LTD.

award on the ground of error in law on its face . The sum in
dispute is $38,000 for the loss of profits by the Company durin g
the balance of the term of 50 years . We submit that this i s
not within the scope of the arbitration at all : see Toronto Stree t

Railway Co . v. Corporation of the City of Toronto (1892), 22
Out. 374 ; (1893), 20 A.R. 125 ; (1893), A.C. 511 ; Bruner

v . Moore (1903), 20 T .L.R. 125 ; Hamilton Gas Co . v. Hamil-

ton Corporation (1910), 79 L .J., P.C. 76 ; Perth Gas Co. v .

Perth Corporation (1911), 80 L.J., P.C. 168 .
J . W . deB. Farris, K.C., for respondent : The Company had

Argument
a 50-years' franchise, there were 21 years still to run and they

are entitled to their prospective profits for that period . This is
included in "the undertaking, property rights and privileges . "
The Toronto Street Railway Co . v. Corporation of the City of

Toronto case does not apply as they had a 30-year franchise an d
it was at the expiration of the franchise that the city took th e
street railway over. The other cases referred to do not apply
for the same reason.

Mayers, replied .
Cur. adv. vult.

19th February, 1931 .

MACDONALD . C .J.B.C. : The municipal council of the City
of Cumberland entered into an agreement with George Wilt
Clinton as trustee of a company to be formed (the respondent )
givingg him the ri ght to install and operate an electric-light plant MACDGNALD ,right

	

c.a .B .c.

in the municipality, such rights to exist for the period of 5 0
years, subject to the privilege of the municipality to purchase
the undertaking, property and rights of Clinton at any time a t
a price to be agreed upon, or in default of agreement, found by
arbitrators under the Arbitration Act . The by-law received the
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COURT OF assent of the electors . The municipality elected to take ove r
APPEAL

the undertaking and an arbitration ensued in which an awar d
1931

	

was made allowing the corporation $38,000 for their estimate d
Feb . 19 . profits for the balance of the 50-year term. The municipalit y

CITY OF
appeals against that part of the award . The arbitrators com-

CumBERLAND puted the value of the physical assets and there is no appea l
CuMBERLAND from that . We have been referred to Toronto Street Railway

ELECTRIC Co. V . Corporation of the City of Toronto (1893), A.C. 511 ;
LIGHT CO . ,

LTD . Hamilton Gas Co . v. Hamilton Corporation (1910), 79 L.J . ,
P.C. 76, and Perth Gas Co. v. Perth Corporation (1911), 8 0
L.J., P.C. 168 .

In Toronto Street Railway Co. v. The Corporation of the

City of Toronto, supra, the franchise had expired and it was
therefore held that only the value of the physical assets could b e
take into account by the arbitrators .

It is true that the appellant does not need the balance of th e
term since they have by virtue of the Municipal Act power to
construct works of the kind. Here it is the "undertaking ,
property and rights" of the corporation which may be pur -
chased . There is no separation of the physical assets from th e

MACDONALD, franchise and therefore the whole must be purchased if th e
C.J .B .C.

appellant takes any . They cannot take one member and leav e
the others . In Toronto Street Railway Co . v. The Corporation

of the City of Toronto, supra, the franchise had expired and i t
was therefore held that only the value of the physical asset s
could be taken into account by the arbitrators . There was
nothing else to value.

Hamilton Gas Co . v. Hamilton Corporation, supra, raised the
question analogous to that in the present appeal . The municipa l
corporation was empowered at the end of twelve years to pur-
chase the "gas works and plant" of the company at a price to be
assessed by arbitrators and the question raised there was th e
right of the company to compensation for the commercial valu e
of the works as a going concern. The respective contentions o f
the parties were much the same as in this case . The municipal
corporation was not permitted by the Municipal Corporatio n
Act, 1886, to compete with the existing gas companies thoug h
it was given power to purchase such as were in existence. In
this the case differs from ours since the corporation here is per-
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witted by our laws to erect their own works . It was held that COURT OF
APPEA L

that case was not dependent upon any principle of law but upon

	

—
the direct language of the company's agreement and on the par-

	

193 1

titular facts of the case. Reference was there made to Stockton Feb. 19 .

and Middlesbrough Water Board v . .Kirlcleatham Local Board CITY OF
(1893), A.C. 444, where the conclusion arrived at by the board CUMBERLAND

was that only the physical assets of that part of the works sold CUMBERLAND

could be taken into consideration and that therefore part only
ELIGECT I ,

of the undertaking was sold which was an important factor in

	

LTD .

the decision . Edinburgh Street Tramways Company v. Lord

Provost, &c., of Edinburgh (1894), A.C. 456 was referred to .
That case is of importance on the question of the meaning o f
"undertaking" which was held to be wide enough to include th e
franchise as well as the physical assets . In Perth Gas Company
v . Perth Corporation, supra, similar questions were under con-
sideration though the facts were more complicated than here .
The neat question there was "What was the thing sold ?" Wa s
it the physical assets or the whole undertaking? Many objec-
tions were there presented against holding that the "thing sold"
was merely the physical assets and their Lordships held as in
Hamilton Gas Co. v. Hamilton Corporation, supra, that the MACDONAtn ,

C .J .B.C .
price to be paid ought to represent the commercial value of th e
respondent company's whole undertaking .

There is nothing in the agreement or in the facts of this cas e
which would lead me to the conclusion that the appellants ha d
the right to purchase anything but the whole undertaking of th e
respondent, the undertaking, property and rights of the Cor-
poration. It is true that the Municipality does not need th e
franchise within its own limits but the Corporation have
extended their operations beyond the municipal limits and while
they have not anything in the form of a franchise for suc h
extensions from the districts in which they are operating, the y
have in fact purchased such physical assets though outside th e
municipal boundaries. Prima facie the agreement gives the
appellants the right to purchase the whole undertaking. The
arbitrators were therefore right in assessing to the respondents
the value of the franchise and since no question has been raise d
as to the amount of the award the appeal must be dismissed .

34
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APPEA L

193 1

Feb . 19 .

MARTIN, J.A . : With every respect I find myself unable to
take the same view of this appeal as my learned brothers, an d
am of opinion that it should be allowed, because, briefly put, th e
arbitrators went outside the scope of the arbitration in makin g

CITY of
an award for profits as thus defined in the letters exchange d

CUMBERLAND between the solicitors for the purpose of this appeal, viz . :
v .

	

"(b) Thirty-eight thousand dollars compensation for the prospectiv e
CUMBERLAN D

ELECTRIC profits for the balance of the period of the franchise . "

LIGnT Co .,

	

My view of the matter is that under this particular contrac t
LTD .

the City could terminate it at will, and upon the exercise of tha t
right of determination nothing was left to the Company excep t
its physical assets ; the City itself, in truth, already had the
same lighting franchise because it could use its own streets fo r
all practical purposes of the undertaking in question, and it ha d
no power, under the relevant statutes to grant an "exclusive
right liberty and privilege" and so debar itself from competi-
tion, in the public interest, with the defendant company in
carrying out the object of its undertaking which is stated to b e
"the supplying of electric light to the said City of Cumberlan d
and its inhabitants ." There is, to my mind, no practical dif-

MARTIN, ference between the right of the City to "be at liberty at any
J .A. time to purchase the said undertaking " at a price to be agree d

upon or fixed by arbitration, and a right to declare a terminatio n
of the undertaking, because a right to purchase at any time puts,
ex necessitate, when exercised, an immediate end to the under-
taking just as effectually as a declaration that it has terminated
it does so.

I have carefully examined the cases cited to us with the resul t
that, when they are read in the light of their individual circum-
stances, there is nothing in them, to my mind, that conflict s
with the view above expressed .

It is to be noted that, in considering cases of this description ,
the Privy Council said in the somewhat similar one of Hamilton

Gas Co . v. Hamilton Corporation (1910), A .C. 300 at p. 305 :
"Their Lordships, however . are of opinion that each of these cases an d

also the present case depended and depends, not upon any rule olr principl e

of law of general application, but solely and entirely upon what is the just

construction of the language, whether of statute or agreement, regulating

the measure and nature of the claim . "

And in that case the town "corporation were prohibited from
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establishing rival works" ; and the later case of Perth Gas Co . COURT O F
APPEAL

v . Perth Corporation (1911), 80 L.J., P.C . 168, turned upo n
the construction of a special section concerning which it was

	

193 1

said, p . 169 :
"It would seem to have been inserted as an afterthought without any

CITY GF
attempt having been made to reconcile its provisions with those of the CUMBERLAN D
other sections of the Act, or with the general principles of the law affect-

	

v .

ing incorporated joint-stock companies . Hence the difficulty of putting CuffiBERLAND

any meaning, consistent with common sense and justice, on its inapt and
ELECTR

LIGHT CO . .
C

l
ambiguous language . In order to solve that difficulty it is necessary to

	

LTD .
consider some of the other provisions of the Act . "

And at p. 172 it was pointed out that :
"They [the gas company] are empowered, if indeed not bound, by the MARTIN ,

exigencies of that business, to enter into contracts for the supply of gas

	

J .A .

to the inhabitants of the vast area over which the respondents have n o

jurisdiction or control whatever . "

The circumstances in both these cases are radically differen t
from those before us and hence the decisions based thereon do
not support the company's position herein .

GALLIHER, J .A . : I agree with my brother M. A . MACDONALD .
GALLIHER,

J.A.

MCPHILLIPs, J .A. : This is an appeal as against an awar d
made in respect of the sum found by the arbitrators, as bein g
due and payable by the City of Cumberland (the appellant) t o
the Cumberland Electric Light Company, Limited (the respond-
ent) for the acquirement of the undertaking, property rights an d
privileges of the Company, the sum found being $74,000 as a t
the 1st of August, 1929 . The amount found is particularize d
as follows by the arbitrators :

"We find that of such sum of Seventy-four Thousand Dollars ($74,000 )

the sum of Thirty-six Thousand Dollars ($36,000) is the value of the MCPHILLIPS ,

physical assets, and for the purpose of this award the term `Physical

	

J .A .

Assets' is defined as being made up of the fixed assets and supplies on han d
as set out on page 1, Exhibit 15, produced before us at the hearing of th e
said reference ."

The appeal is from a judgment of the learned Chief Justic e
of the Supreme Court of British Columbia refusing to set aside
or remit the award to the arbitrators . No objection wa s
advanced at this Bar to that portion of the award allowing th e
sum of $36,000 for the physical assets so that the appeal is con -
fined to the balance, viz. : $38,000 . The appellant is a muni-
cipal corporation and the respondent a company incorporated

Feb . 19 .
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COURT OF under the Companies Act, 1897 (British Columbia), an d
APPEAL

amongst other objects the company was formed to adopt and
1931

	

carry into effect the agreement recited in a certain by-la w
Feb . 19 . finally passed after ratification by the electors of the munici -

CITY OF pality by the municipal council of the Corporation of the City
CUMBERLAND of Cumberland on the 20th of January, 1902, known as Th e
CUMBERLAND Cumberland Electric Lighting By-Law, 1902 . "

ELECTRIC

	

Under the agreement so approved by the electorate and mad e
LIGHT Co.,

LTD . and entered into between the Corporation and the Company of
date the 19th of December, 1901, the Company was granted the
exclusive right, liberty and privilege of lighting by electricit y
and supplying electric light to the City of Cumberland and it s
inhabitants and of erecting poles and wires along the streets an d
highways and all the general powers to effectually carry on it s
works and operations and the powers conferred were to continu e
for a period of 50 years from the date of the agreement, viz . :

until 1951, and clauses 7, 9, and 10 read as follows :
"7 . The Corporation shall be at liberty at any time to purchase the sai d

undertaking, property rights and privileges at such price as may be agreed

upon by them and the Company and in case of difference at such a price a s

shall be determined by two arbitrators, one to be appointed by each party
MCPHILLIPS, in difference or their umpire subject to the provisions of the Arbitratio n

J.A .

	

Act or any then subsisting statutory modification or re-enactment thereof . "

"9. The poles, wires and other appliances shall be the property of th e

said Company and shall be exempt from taxation for ten years from th e

date hereof.

"10. The rights, powers and privileges hereby conferred shall continu e

for a period of fifty (50) years from the date hereof . "

The Company complied with the agreement in all its term s
and was in active operation of its undertaking and works at th e
time the corporation elected to purchase the undertaking prop-
erty rights and privileges, having a well developed busines s
extensive in area and with good business contracts outstanding ,
as well as all usual and necessary plant and equipment to well
carry on the undertaking as a going concern .

The privileges granted by the corporation to the Compan y
were conferred in pursuance of section 64 of the Municipa l
Clauses Act, R .S.B.C. 1897, Cap. 144, section 64 reading a s
follows :

"64 . Notwithstanding any law to the contrary, a Municipal Council
shall not have the power to grant to any person or corporation any par-
ticular privilege or immunity or exemption from the ordinary jurisdiction
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of the corporation or to grant any charter bestowing a right, franchise, or COURT OT

privilege, or give any bonus or exemption from any tax, rate, or rent, or

	

APPEA L

remit any tax or rate levied or rent chargeable unless the same is embodie d

in a by-law which, before the final passage thereof, has been submitted to

	

193 1

the electors of the municipality who are entitled to vote upon a by-law to Feb . 19 .
contract a debt, and which has received the assent of a majority of th e
electors who shall vote upon such by-law . Any such by-law which does

	

CITY of
not receive the assent of the electors as aforesaid shall not be valid."

	

CUMBERLAND
v.

The Corporation duly passed on the 10th of June, 1929, a CUMBERLAN D

by-law to provide for the purchase of the undertaking, property LIGHT 'co . ,
LECTIC

rights and privileges of the Company—which recited clause 7

	

LTD •

of the agreement hereinbefore set forth—which received th e
assent of the electorate on the 25th of June, 1929, and finally
reconsidered and adopted on the 2nd of July, 1929, and there -
after on the 18th of July, 1929, received the assent of th e
Lieutenant-Governor in Council .

The Corporation on the 27th of December, 1929, made a n
offer of purchase to the Company of its "undertaking, property
rights and privileges" offering the sum of $25,000 . This offer
was rejected by the Company . On the 30th of July, 1929, a
formal notice of purchase was given by the Corporation unde r
the hands of the mayor and city clerk, reading as follows :

	

MCPHILLIPS ,
"PLEASE TAKE NOTICE that in the agreement bearing date the 19th day

	

e .A •

of December, 1901, made between the Municipal Corporation of the City o f

Cumberland and George Wilt Clinton as trustee for a corporation to b e

formed, and yourselves, being the corporation so formed, it was provided

that the Corporation of the City of Cumberland should be at liberty at an y

time to purchase the undertaking, property rights and privileges belonging

to your Company, at such price as may be agreed upon by them and the
Company, and further providing for the fixing of a price by arbitration in

ease of difference .
"AND FURTHER TAKE NOTICE that the Corporation of the City of Cumber -

land has by its by-law 84 passed by the Municipal Council approved by th e

electors of the said Corporation and also approved on the 18th day of July ,

1929, by His Honour the Lieutenant-Governor in Council, and being thereb y
fully authorized, do hereby offer you the sum of Twenty-five Thousan d

Dollars ($25,000) in full for the purchase of your undertaking, propert y
rights and privileges, the said sum to be 1,1y n ble immediately on the

preparation and completion of the necessary cunve n ances vesting the titl e

of the same in the Municipal Corporation of the City of Cumberland ."

and this offer was also rejected by the Company . It is to be
noticed that again that which was proposed to be purchased wa s
"the undertaking, property rights and privileges." There being
a difference between the Corporation and the Company as to the
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COURT OF price it remained for steps to be taken to bring about a submis -
APPEA L
---

	

sion to arbitration and the submission to arbitration was had in
1931 the terms of clause 7, viz . : to determine by arbitration the

Feb. 19 . purchase price the Corporation should pay to the Company fo r

CITY of
the undertaking, property rights and privileges .

CUMBERLAND Turning to the points pressed upon the appeal I cannot agre e
CUMBERLAND that there was no right in the Corporation to grant an "exclusiv e

LzOii T
ELETRIC

,Co right liberty and privilege of lighting by electricity or supplyin g~
LTD- electric light to the said City of Cumberland and its inhab-

itants." There is no statutory inhibition and that exclusive
right was given extending for a period of 50 years and the
Company is rightly entitled to maintain that it has that right .

It was strongly submitted by counsel for the appellant tha t
there was error on the face of the award . I fail to see that any
such error exists ; the award is plain in its terms and follows the
submission. "The value of the undertaking, property rights an d
privileges of the Cumberland Electric Light Company Limite d
both within and without the corporate limits of the City of
Cumberland is a sum of $74,000 as at the 1st of August, 1929, "
that $36,000 of the said sum of $74,000 is stated to be for th e

MCPHILLIPS,
a.A . physical assets leaves the difference, viz . : $38,000, not neces-

sarily or at all confined to prospective future profits. The awar d
is precise in its terms, the value found is $74,000 and found a s
" 'the value of this undertaking, property rights and privileges "
being expressly within the terms of the submission. Here we
have a completed award . There was a time of course in the
course of the proceedings to have any question of law submitted
to the Court for its opinion—that was not done . The physica l
assets could be valued separately by the arbitrators although th e
submission is inclusive as we have seen of "the undertaking ,
property rights and privileges" and the value, under the lan-
guage of the submission, that has been found, in the whole is a t
$74,000 ; there is no error upon the face of the award . In my
opinion no exception is now open to question the award . The
Lord Chancellor said in Tabernacle Permanent Building Societ y

v . Knight (1892), A.C. 298 at p. 302 :
"I think the object of section 19 of the Arbitration Act 1889 [sectio n

22 Arbitration Act of B .C ., R .S .B .C . 1924] though in one sense it may be

said to have for its object the same result, was rather to hold a control
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over the arbitration while it was proceeding by the Courts, and not to COURT OF
allow the parties to be concluded by the award, when, as it is said, parties APPEAL

may be precluded by the arbitrator's bad law once the award is made ,

although they might have had a right to repudiate the arbitrator if they

	

193 1

had done so before the completion of the award ."

	

Feb . 19.

The case of London Dock Company v . Shadwell (1862), 7
CITY OF

L.T. 381 is very much in point in principle . That was before CUMBERLAN D

the English Arbitration Act, 1889 . There the submission con-
CUMBERLAND

tamed a clause giving either party power to call upon the ELECTRIC

umpire to state a case. The parties allowed the umpire to make IJIOLTD
Co.,

his award without asking him to state a case and after the awar d
was made the umpire stated the principle upon which he had
gone. There, a Court consisting of Cockburn, C .J., Blackburn
and Wightman, JJ ., discharged the rule. Cockburn, C.J. said
(p. 382) :

"You allow the opportunity to go by and take your chance, and then

come here, putting all the parties to great expense . It can't be permitted . "

In the report of the same case (London Dock Company v .

Shadwell, supra) in 32 L.J., Q.B. 30, Jones v. Cory (1839), 7
Scott 106 was disapproved of and the judgment of Cockburn ,
C.J . is given as follows (p . 32) :

"This is an attempt to get a case stated by the umpire . The appellants

had an opportunity of getting this done by making an application to the
McPx

J

AA

.

Lrns ,

umpire at the reference . Instead of doing so, they took the chance o f

having the award made in their favour, and I think they have no right no w

to come to the Court because they are dissatisfied with the amount fixe d

by the umpire . If we allowed this to be done, we should be multiplying

proceedings improperly and the rule must therefore be discharged. "

This ease is exactly the same in principle ; a chance was taken
of obtaining a favourable award and now complaint is made .
In my opinion it is now too late to question the award i n
this case .

Were the matter open and the question of what could be th e
scope of the arbitration and what the Company should b e
allowed on the arbitration for its undertaking, property right s
and privileges I would refer to Hamilton Gas Co. v. Hamilton

Corporation (1910), 79 L.J., P.C. 76, Lord Shaw at pp. 79-80.
There it was held that the price to be paid by the respondent s
ought to represent the commercial value of the appellants' whol e
undertaking including good will and was not restricted to th e
present value of the gas works and plant in situ. In the present
case there was a 50-year franchise, the fact that the Corporation
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COURT OF could by purchase end the franchise does not mean that th e
APPEAL

unexpired period of the franchise is not to be valued ; to extin-
1931

	

guish the franchise has its corresponding obligation to allow for
Feb. 19 . it in the purchase price and it must be considered upon th e

CITY OF
arbitration, and the submission is "undertaking, property right s

CUMBERLAND and privileges."
CUMBERLAND The case of the Perth Gas Co . v. Perth Corporation (1911) ,

LzECTRICo . ,,
80 L.J., P.C. 168, affords support to the position claimed here

LTD.

	

by the Company. There it was held that the price to be pai d
was the value of the commercial undertaking of the Compan y
as a going concern not only the physical apparatus by which th e
Company carried on their business but their powers to use tha t

MCPHILLIPB,
apparatus for the purposes of carrying it on . The contention

J.A. upon the part of the Corporation is that only the physical asset s
are to be paid for, and to that extent the award is approved .
That there was no jurisdiction to award anything further thes e
contentions are answered in my opinion effectively on th e
decided cases in the following way : (1) The award follows the
submission and is final and conclusive, not being open to appeal ,
no error appearing on its face. (2) Even if it were open for
review upon appeal the arbitrators had jurisdiction to procee d
as they did and find as they did—that they were not confined t o
finding only the value of the physical assets—as plainly th e
submission was as in its terms as set forth "the value of th e
undertaking, property rights and privileges . "

I would dismiss the appeal.

MACDONALD, J .A . : On December 19th, 1901, the City o f
Cumberland (appellant) entered into an agreement wit h
respondent, Cumberland Electric Light Company, Limited
(hereinafter referred to as the City and the Company) to pro-
vide for the lighting of the City and "in order to assist an d
encourage such undertaking" the latter agreed "to grant th e
franchise and privileges" in said agreement referred to. The
material parts of the agreement follow :

"(1) The Company shall have subject to the provisions hereinafter con-

tained the exclusive right, liberty and privilege of lighting by electricit y

and supplying electric light to the said City of Cumberland and its inhabi-

tants and of erecting, placing, maintaining and re-erecting or renewin g

from time to time as required all necessary poles, wires, conduits and

MACDONALD ,
J.A.
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appliances upon, in, along or under the streets, highways, alleys, thorough- COURT OF
fares and other public places of the said City and the right of free access APPEA L

to such appliances and conduits without let or hindrance . "
"(7) The Corporation shall be at liberty at any time to purchase the

	

193 1

said undertaking, property rights and privileges at such price as may be Feb
. 19 .

agreed upon by them and the Company and in case of difference at such a 	
price as shall be determined by two arbitrators, one to be appointed by such

CITY of
party in difference or their umpire subject to the provisions of the Arbitra-

CUMBERLAND
tion Act or any then subsisting statutory modification or re-enactment

	

o
thereof ."

	

CUMBERLAN D
"(10) The rights, powers and privileges hereby conferred shall continue ELECTRI C

for a period of fifty (50) years from the date hereof ."

	

LIGHT Co . ,

In 1929 the City exercised its right of purchase and offered

	

LT° '

the Company $25,000 "for the purchase of your undertaking,
property rights and privileges ." Failure to agree led to the
appointment of arbitrators resulting in the award under review .
The material parts of the award are : [already set out in
statement] .

No objection is taken to the award of $36,000 for the "physi-
cal assets" but as to the balance, viz ., $38,000 awarded for "the
value of the undertaking, property rights and privileges, " appel-
lant submits that such an allowance is not within the scope o f
the arbitration . An application to set aside the ward in so fa r
as this sum is concerned was dismissed by Mouvlsox, C.J.S.C . : MACDONALD ,

hence this appeal.

	

J.A .

Appellant contends that, as the contract contains terms fo r
its own dissolution upon its termination by purchase the privi-
leges and franchise of the Company ceased and profits for the
balance of the term cannot be taken into account in estimating
the alleged value of the "undertaking, property rights and privi-
leges" of that Company ; in other words, once the right to pur-
chase was exercised, respondent Company had nothing to dis-
pose of except its plant, apparatus in situ, etc. There was a
chance that the franchise might have been enjoyed for a further
period of twenty-two years but that possibility cannot b e
regarded as "property ." That is appellant's contention .

I do not think it is strictly accurate to say that the su m
allowed was for prospective profits for the remaining period o f
the 50-year grant . The general sum of $74,000 was an allowanc e
for the value of the "undertaking, property rights and privi-
leges" of the Company including in that sum $36,000 for
physical assets . The balance of $38,000 in dispute therefore
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COURT OF should not be described as an allowance for prospective profits.
APPEAL
____

	

The arbitrators did not so define it and I prefer to adhere t o
1931

	

the words used in their award . Letters were exchanged between
Feb. 19 . the solicitors engaged and in one of them respondent 's solicito r

CITY of states :
CUMBERLAND "It is understood between us that the arbitrators' award is divided into

v .

	

two distinct allowances (a) an allowance of $36,000 compensation for
CUMBERLAND physical assets, etc. (b) $38,000 compensation for the prospective profit s

ELECTRIC
LIGHT Co ., for the balance of the period of the franchise . "

LTD . This is I think strictly speaking a misdescription of the term s
of the award . We should decide the real point raised by th e
award itself . However in argument before us the $38,000 wa s
variously described as an allowance for "rights," "privileges, "
"undertaking," "prospective profits," etc .

In Toronto Street Railway Co . v. Corporation of the City of

Toronto (1892), 22 Ont. 374 ; (1893), 20 A.R. 125 ; (1893) ,
A.C. 511, and Re Kingston Arbitration (1902), 3 O .L.R. 637 ;
(1903), 5 O .L.R. 348 ; (1904), 20 T.L.R. 448 were relied upo n
in support of appellant's viewpoint . There are, however, dis-
tinguishing features based upon the different terms contained in

MACDONALD, the agreements. In the Toronto Street Railway case the import-
J .A .

	

ant clause in part is as follows :
"The privileges granted by the present agreement [i.e ., to the Street

Railway Company] shall extend over a period of thirty years from thi s

date, but at the expiration thereof the corporation [the City of Toronto ]

may, after giving six months' notice . . . assume the ownership of the

railway and all real and personal property in connection with the working

thereof, on payment of their value, to be determined by arbitration, and i n

case the corporation should fail in exercising the right of assuming th e

ownership of the said railway at the expiration of thirty years as aforesaid ,

the corporation may, at the expiration of every five years to elapse after

the first thirty years, exercise the same right of assuming the ownership o f

the said railway, and of all real and personal estate thereto appertaining ,

after one year's notice . . . and . . . on payment of their valu e

to be determined by arbitration. "

In the case at Bar the Company had the "exclusive right ,
liberty and privilege of lighting streets," etc., for 50 year s
subject to the city's right to purchase the "undertaking prop-
erty rights and privileges" of the Company. In the Toronto
case the grant was for a fixed term of 30 years with a right t o
purchase, not within, but at the end of that term or at interval s
of five years thereafter. By clause 7 of our agreement the City
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had the right, not to "assume the ownership" but to "purchase" COURT OF
APPEAL

the "undertaking, property rights and privileges ." It had the

	

—
right to purchase what it granted (whatever that might be) .

	

193 1

Counsel for respondent illustrated it thus : Lease of freehold for Feb . 19 .

ten years certain, with power to landlord to repurchase at any
CITY of

time. If he repurchased at the end of five years would the CUMBERLAND

purchase price be the same as if the lease originally was for that CUMBERLAND

period ? I do not say the illustration is wholly analogous but it
suggests an element that is material . In the Toronto case the
contention of the Street Railway Company was that its privi-
leges should be valued and paid for as one of perpetual duration.
Arbitration ensuing the arbitrators held that the rights, privi-
leges, etc., were granted for the period of 30 years, not i n
perpetuity, and did not allow anything for any alleged privilege
or franchise extending beyond that time . That decision
depended upon its own facts . Agreements differing in terms
connot be construed alike .

It is suggested that a right or privilege forever gone canno t
have a value. The point however is its value, if any, while i t
was an existing right. The City are purchasing what the Com-
pany had ; not what it ceased to hold . An extinguished right i s
not capable of valuation unless provision is made for the pay-
ment of compensation . But that is not the question as I view
it. We are concerned with the value, if any, of the "undertak-
ing, property rights and privileges" before extinction . A pos-
sible purchaser from the Company, selling with the consent of
the City, before the right to purchase was exercised, would offer
a price based upon reasonable expectation, a speculative assump-
tion that the grant might last for 50 years, or for a much shorter
period depending largely upon the local situation . It would
doubtless be a hazardous investment but a purchaser would from
all the surrounding circumstances—the likelihood of the Cit y
stepping in, etc .—estimate its value . It would at least includ e
more than the value of the physical assets . Indeed the latter
would have little value without the privileges incidental thereto .
The arbitrators therefore did not solely award $38,000 for loss
of prospective profits based upon the assumption that the Cit y
deprived the Company of a right from which profits might hav e
accrued in the remaining 22 years of the term . That would be

ELECTRIC
LIGHT Co.,

LTD .

MACDONALD ,

J .A .
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COURT OF an element in damages if the Company was unlawfully dis-
APPEAL

possessed . True the continuance of the right depended solel y
1931

	

upon the will of the grantor but, as the grantor willed that i t
Feb . 19 . should last for 28 years, and might have willed that it shoul d

CITY OF
last for 50 years, the valuation should bear some relationship t o

CUMBERLAND the original grant less a deduction—perhaps a very substantia l
CUMBERLAND one—for uncertainty of tenure .

Lz
xTCo.,

	

In Re Kingston Arbitration, supra, the city had the option of
LTD . acquiring the "works, plant, appliances and property of the

Company used for light, heat and power purposes both gas an d
electric ." The words employed are important . They appear to
be confined to physical assets . It is works, plant, etc., used for
a certain purpose . Nothing was allowed by the arbitrators "for
the earning power or franchise and rights of the Company" bu t
that was because of the terms of the agreement . Allowances for
"earning power" in the Kingston case could only arise, if at all ,
from the use of the word "property" but the subsequent claus e
"used for light, heat and power purposes" sheaved that the
"property" referred to was physical assets used for define d
physical purposes. By clause 15 of the Kingston agreement

MACDONALD,
J .A. (judgment of Lount, J . 643) it was provided that upon the City

acquiring the plant the Company should surrender, assign an d
transfer to the City all their "rights, franchises, privileges an d
immunities . " But there was no provision that the City shoul d
purchase and pay for these intangible assets . The City wa s
obliged only to pay for the "works, plant, appliances and prop-
erty of the Company ." In the case at Bar the City do covenan t
to purchase "property rights and privileges ." That is the dis-
tinction . Moss, C.J.O. says (1903), 5 O .L.R. at p. 350 :

" Its meaning [i .e ., the word "property"] is restricted by the words which

precede it, as well as by those which follow it . It was evidently no t

intended to comprehend everything the company possessed."

In the case at Bar the right of the City was to purchas e
"everything the Company possessed" and it had "rights and
privileges" however uncertain they might be. It is too narrow
an interpretation to confine the word "privileges" to physical
assets and "privileges" is part of what the City agreed to pur-
chase if it exercised the right reserved . It did not agree to
purchase a material thing only, but an undertaking. In the
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Kingston case Lount, J . could not hold that the word "property" COURT OF
APPEAL

included the franchise or goodwill, basing his opinion upon the

	

—
words employed and that view is readily understood. Clauses

	

193 1

11 and 12 referred to by Lount, J ., at p . 644, correspond to our Feb. 19 .

clause 7 and do not include the words "rights, franchises, privi- CzTY of
leges and immunities" found in clause 15 to which he also CUMBERLAN D

referred . Had the words "rights, franchises, privileges and CUMBERLAND

immunities" been added to clauses 11 and 12 I think a further ELECTRIC
LIGHT

allowance would have been made. Manifestly the case turns on

	

LTD .

the words employed.
In any case the Company must purchase not only the under -

taking but also "property rights and privileges" or else not
exercise the right to purchase at all—it could not purchase piece-
meal. To restrict these words to "physical assets" is to rob the m
of their primary meaning. As Moss, C.J.O. states, at p . 351 ,
"the real question on the construction of the agreement is for
what did the City agree to pay ? "

To return to the Toronto case the important clause considere d
is found in the judgment of Robertson, J . (1893), 22 Out . at
p. 394 under the heading "eighteenthly." The word "privi-
leges" is there used in a descriptive way in describing what was MACDONALD,

a .A .
granted to the railway company for a period of 30 years but i t
is not repeated in describing the property the city was to assum e
ownership of after notice to purchase . It was to assume owner-
ship of "the railway and all real and personal property in con-
nection with the working thereof" on payment of the value fixe d
by arbitration. Nothing was allowed for any "privilege or
franchise" extending beyond the 30-year period because th e
right was not in perpetuity but they did value the "franchis e
and privilege" for the 30 years . It was not confined to a valua-
tion of the physical assets . The mere uncertainty of tenure in
the case at Bar does not preclude the arbitrators from placing
some value upon it . We must assume that in reaching their
conclusion they considered all relevant matters, including thi s
uncertainty in fixing a value for intangible assets at $38,000 .
They may have allowed too much in view of the uncertain
nature of the grant but that is not the point nor is it the positio n
taken in this appeal . It is urged that no sum should be allowe d
at all. That I think is not tenable . To say a franchise may be
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COURT OF of brief duration is to limit its value but not to wipe it out.
APPEA L
_

	

Haggarty, C .J .O. said ((1893), 20 A .R. at p . 127) :
1931

	

"It is most difficult to understand, as the referees evidently considered ,

Feb. 19 .

	

that any such privilege or franchise could be a subject for valuation if i t

	 were utterly incapable of being used or enjoyed . "

CITY of

	

But he is referring to a period beyond the fixed term of 3 0
CUMBERLAND

v

	

years. The privileges granted in the case at Bar might b e
CUMBERLAND destroyed at any time but many lines of business are subject t o

ELECTRI C
LIGHT Co., exigencies that might impair or even destroy their value.

LTD
. ' A further argument was advanced by appellant . It was sub-

mitted that the contract did not grant to the Company an exclu-
sive privilege notwithstanding the use of that word ; that the
City, for example, could install a plant of its own. It had no
power to confer a monopoly to supply light, heat or power . The
sections of the Municipal Clauses Act applicable in part ar e
R.S.B.C. 1897, Cap. 144, Sec . 64 as follows : [already set ou t
in the judgment of MCPHILLIPS, J.A. ]

The necessary by-law was passed and assented to. This
section does not give power to grant an exclusive privilege. No
right is given to prevent others, if authorized, from erecting

MACDONALD,
poles, etc . There is authority to purchase as provided for in th e

J .A . agreement (R.S.B .C . 1897, Sec. 50, Subsecs . (11) and (12) ) .
It was suggested however that there is no authority to purchas e
an "undertaking" in the sense of making payment for intangible
values . I think however when authority is given (subsectio n
(12)) "for acquiring by purchase . . . any . . . electric
lighting plant already constructed or established wholly or partly
within the limits of the municipality " it necessarily confer s
power to pay its full value. It may purchase an "established"
business, that is, a going commercial concern . But it was urged
that the City had no power to buy back the alleged franchis e
because the City already had it—never parted with it . The
judgment of Lount, J . was referred to where he says (1902), 3

O.L.R. at p. 643 :
"The corporation were not under any necessity to purchase and acquir e

the franchise of the company ; for all purposes necessary, the corporation

could and can operate under and by virtue of the Municipal Light and

Heat Act, R.S.O . Ch. 191 . "

An exclusive franchise was not given . The City could estab-
lish a rival plant, notwithstanding the agreement, thereby doing
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possibly an injury to itself as well as to respondent Company. COURT OF
APPEA L

But the City by the agreement parted with a portion of it s
powers and it was within its rights in doing so . It granted a

	

193 1

right (not an exclusive one) to the Company to erect poles, etc ., Feb . 19.

and to operate for 50 years, subject to earlier determination . CITY, of
It could not extinguish the rights granted, except by purchase, CUMBERLAND

however much it might render them less valuable by competi- CUMBERLAN D

tion. It was none the less a right or privilege even though not JOxTCo. ,
exclusive . While half a loaf is not as valuable as the whole one

	

LTD.

it is not without value. To refer again to a possible purchase r
from the Company he would use ordinary judgment in deter -
mining from the situation presented, the size of the communit y
served, etc., whether or not, while the agreement was in exist-
ence, the Company had not the equivalent of an exclusive righ t
to operate, or if not exclusive still a valuable right and pay its
commercial value as a going concern . Lord Shaw of Dunferm -
line in Hamilton Gas Co . v. Hamilton Corporation (1910) ,
A.C . 300 at p . 309, a case where (dependent of course on it s
own facts) in the purchase of gas works under somewhat simila r
circumstances its commercial value was allowed ; not merely its
structural value, said :

	

MACDONALD ,

"It was further argued that the gas company had no franchise of supply

	

J.A.

or undertaking in the sense of either monopoly or goodwill to dispose of ,

because of the limitations under which they stood by the Act of Parliament ,

they being liable to be bought out and taken over at the expiry of twelve

years from the date of the Act. Their Lordships think that this argument

would have had much weight if the gas company had been incorporate d

with a twelve years' life . In the present ease, however, this was not so.

Circumstances might have so shaped themselves in the town and distric t

as to make it unwise for the corporation to take over the scheme of ga s

supply, and the company as undertakers might have been left—and, had
the profit been small or dwindling, probably would have been left—for a n
indefinite period undisturbed . Such were the risks incident to the under -

taking itself. Furthermore, the option to take over the undertaking at the

end of twelve years was only open to the corporation upon terms, and those

terms were to make payment of a price, not definite, but to be ascertained

by arbitration . It does not appear to be legitimate to introduce as a prim

ciple of assessment of such a price the fact that the corporation were t o
acquire at a price to be assessed by arbitration."

I concede that the City in the case at Bar is not in the same
position as an outside purchaser . It is a party to the agreemen t
and need only purchase the assets mentioned in the contract
itself. It is solely a question of the just interpretation of the
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COURT OF words used in the agreement and if other words had been use d
APPEA L
.—

	

such as "poles, plant, equipment," etc ., instead of "undertaking ,
1931

	

property rights and privileges" the result would be different .
Feb . 19 . These words were however inserted by the will of the parties ;

CITY OF one would almost think intentionally in order to include mor e
CUMBERLAND than the apparatus in situ and we cannot disregard them or
CUMBERLAND refuse to give them their ordinary meaning however much they

ELECTRIC may be whittled down. It might be urged, if the point was open ,
LIGHT Co. ,

LTD .

	

that, as the Company while it operated received the profits, a
much smaller amount should be allowed for property rights an d

MACDONALD, privileges . As already intimated we are not concerned with th e
J .A .

	

quantum awarded .
I would dismiss the appeal .

Appeal dismissed, Martin, J .A . dissenting.

Solicitors for appellant : McDiarmid d McDiarmid.
Solicitors for respondent : Farris, Farris, Stultz & Sloan.
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HAYES MANUFACTURING CO . v. PERDUE & COPE .

Sale of goods—Second-hand motor-truck—"First-class mechanical condi-
tion"—Failure of truck to do work contemplated Breach of warranty .

The defendants purchased from the plaintiff a second-hand motor-truck

under a buyer's order signed by the defendants containing a claus e

providing that "The whole agreement between the parties is contained

herein and no representations, warranties or conditions expressed o r

implied other than those herein contained shall be binding upon th e

vendor." The defendants required a truck for immediate use on a

contract for the construction of a new highway, necessitating a truc k

in first-class mechanical condition for immediate and continuous use

for hauling purposes . All this was known to one Hayes, the plaintiff's

representative, who stated to the defendants that the truck was i n

first-class mechanical condition . The defendants had trouble from the

start in keeping the truck running, but they continued to use it, both

parties trying to remedy its condition. In an action to recover the

purchase price the defendants counterclaimed for damages for breach

of warranty.

Held, that in the circumstances both parties understood the order to cal l

for a certain second-hand truck in first-class mechanical condition, an d

such being the subject-matter of the sale the above recited clause i n

the order did not give the plaintiff the right to supply something

different . The plaintiff failed to provide a truck of the standard con-

templated by the parties, and is liable in damages to the defendant s
for breach of warranty .

ACTION to recover on certain promissory notes given on th e
purchase of a second-hand motor-truck . The facts are set ou t
in the reasons for judgment. Tried by FISHER, J . at T̀ancou-
ver on the 2nd and 3rd of February, 1931 .

Alfred Bull, for plaintiff.
S. S. Tufts, for defendants .

19th February, 1931 .

FISHER, J. : I find that the plaintiff, through its representa-
tive Paul Hayes, stated to the defendants before or at the tim e
of the purchase that the truck, which was a second-hand one ,
was in first-class mechanical condition and I also find that thi s
was not so. I find further that the defendants have not prove d
that this statement was made by Hayes without belief in its
truth or recklessly careless whether it was true or false an d

35

FISHER, J.

193 1

Feb . 19 .

HAYE S

MANUFAC-
TURING CO

V.
PERDUE

COPE

Statemen t

Judgment
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FISHER, J. therefore the defendants cannot rely on fraudulent misrepre -

1931
sentation. The defendants, however, have also pleaded breach

Feb . 19 .
of a condition or warranty. In reply to any claim to set up any
such breach in extinction or diminution of the price or for dam-
ages, the plaintiff seeks to reply on a clause in what is called th e
buyer's order and agreement signed by the defendants whic h
clause provides as follows :

"The whole agreement between the parties is contained herein and no

representations, warranties or conditions expressed or implied other tha n

those herein contained shall be binding upon the vendor . "

Counsel on behalf of the plaintiff refers to Case Threshing

Machine Co. v. Mitten (1919), 59 S.C.R. 118 at pp . 119-20
where Duff, J . says :

"The written contract declares in explicit words that the terms of th e

agreement between the parties are to be found in the writing and in the

writing exclusively. In face of this provision it is not, in my opinion ,

competent for a Court of Law to resort to contemporary conversations o r

prior conversations or even to the legend on the article for the purpose o f

discovering a contract differing in its terms from that expressed in th e

unambiguous language of the instrument . "

At p . 120 Anglin, J . says :
"The defendants may have relied on some promises made to them b y

Judgment employees of the plaintiff that the engine would be made satisfactory t o

them but their contract precludes effect being given to such promises . The

provisions of a formal written contract executed without fraud, mistake o r

surprise, cannot be entirely ignored . "

In this connection however reference might be made to th e
case of Hart-Parr Company v . Jones (1917), 2 W.W.R. 888 at
p . 891 where Lamont, J . says :

"1 take it as established law that on a contract of sale the parties ma y

stipulate that the rights or obligations which would otherwise attach to a

sale should not apply to the sale in question, but a clause altering or limit-

ing the effect of a contract for the sale of a specified article cannot be hel d

to alter the subject-matter of the sale, nor to give the vendor a right t o

supply any article he may choose, unless clear language to that effec t

is used. "

Reference might also be made to Bowes v . Shand (1877), 2

App. Cas . 455 where at p . 480 Lord Blackburn, J . says :
"I think, to adopt an illustration which was used a long time ago by

Lord Abinger, and which always struck me as being a right one, that it is

an utter fallacy, when an article is described, to say that it is anythin g

but a warranty or condition precedent that it should be an article of that

kind, and that another article might be substituted for it . As he said, i f

you contract to sell peas . you cannot oblige a party to take beans . If the

description of the article tendered is different in any respect it is not th e

HAYES
MANUFAC-
TURING CO .

V.
PERDUE &

COPE
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signed an order for a certain specific truck and got it an d
therefore are not being obliged to take a different article . The
facts however are that the defendants wished to buy a truck fo r
immediate use beginning the following day upon a contrac t
which they had for work to be done on the construction of a ne w
highway and the plaintiff was fully advised as to this . The
required necessity was a truck in first-class mechanical conditio n
ready for immediate and continuous use on a hauling contrac t
in hand. All this was well known to Mr. Paul Hayes of th e
plaintiff Company, which had a truck that had run about 10,000
miles and was apparently capable of being put in first-class
mechanical condition . As I have already found, Mr. Hayes
stated to the defendants that the truck was in first-class mechan-
ical condition. Under such circumstances I would hold tha t
both parties understood the order to call for a certain second -
hand truck in first-class mechanical condition. It is to be noted
that in the Hart-Parr Company v . Jones case, supra, there was
a written order and yet the Court held that, both parties under -
standing the order to call for a new engine, the delivery of a
second-hand one was not a compliance with the order. It is t o
be noted also that in the Hart-Parr Company v . Jones case, at
p. 892, the Court, speaking of a clause similar to that here said :

"The defendant agreed that this clause should apply to the sale to hi m
by the plaintiffs of a specified article. He did not agree that it should
apply upon delivery of any other article ."

As suggested in the passage already quoted from p . 891 the
clause cannot be held to alter the subject-matter of the sale . In
the present case I find the subject-matter of the sale was "a
second-hand truck now in first-class mechanical condition" and,
in my opinion, the above recited clause in the said order did no t
give the plaintiff the right to supply something different . The
defendants had trouble right from the start in running or keep-
ing the truck running and I am satisfied that the truck was not
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article bargained for, and the other party is not bound to take it . I think FISHER, J.

in this case what the parties bargained for was rice, shipped at Madras or
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the coast of Madras. Equally good rice might have been shipped a little
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Feb . 19 .
the parties have chosen, for reasons best known to themselves, to say : We
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in first-class mechanical condition at the time of delivery. The
plaintiff, therefore, was delivering something different from th e
subject-matter of the sale and I would hold that the said claus e
did not give the plaintiff such a right or make the delivery of a
second-hand truck not in first-class mechanical condition a com-
pliance with an order for the truck in first-class mechanica l
condition .

In Behn v . Burness (1863), 3 B. & S. 751 a ship was stated
in the contract of charter-party to be "now in the port o f
Amsterdam" and the fact that the ship was not in that port a t
the date of the contract discharged the charterer. In the presen t
case however it must be noted that the defendants had a reason -
able time and opportunity for testing and rejecting the truck
and yet continued to use it from time to time thereafter . It is
quite apparent of course that both parties were trying to remedy
the condition but also equally so that the defendants continue d
to take some benefit, keep possession of the truck and make pay-
ments thereon months after knowing of its condition, and als o
had possession when the writ herein was issued. Under the
circumstances I think it must be considered that the defendant s
did accept the truck, so that the breach of a condition must now ,
in view of the acceptance, be treated as a breach of warrant y
and the goods cannot be rejected. See Reevie v . The Whit e

Company Ltd . (1929), 41 B.C . 345 and British America Pain t

Co. v . Fogh (1915), 22 B.C . 97 .

In my opinion the plaintiff having failed to perform what i t
had promised, viz ., delivery of a certain second-hand truck in
first-class mechanical condition, is liable in damages to th e
defendants for breach of contract or warranty. As has alread y
been pointed out, the special circumstances under which th e
contract was being made were communicated to the plaintiff an d
therefore it is liable for the damages which would ordinaril y
follow from the breach of contract under the special circum-
stances so known and communicated . See Hadley v . Baxendale

(1854), 9 Ex. 341 at p . 354 . The defendants have attempte d
to shew that loss of the said hauling contract followed therefrom
but I cannot find that this was established or would ordinaril y
follow. The defendants however have proved a substantial loss
of profits sustained through the truck being unable, by reason
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of its faulty condition, to perform the work required of it under
said hauling contract and they have also proved that they had to
give considerable time and labour of their own in an endeavou r
to get the truck in shape to perform the work . I would estimate
such damages to the defendants at $400 .

The claim of the defendants for rescission is, therefore, dis-
missed but they will have judgment on the counterclaim for $400
damages which may be offset against the claim of the plaintiff
on the promissory notes sued upon and in the result the plaintiff
will have judgment against the defendants for the balance .
No costs .

Order accordingly .

ANDLER ET AL. v . DUKE ET UX .

International law—Foreign judgment—Affecting real property in Britis h
Columbia—Breach of contract and fraud in connection with title to the
property—Action in British Columbia to enforce judgment—Jurisdic-
tion—R .S .B .C. 1924, Cap . 135, Sec . 2 (27) .

In an action in the State of California, all the parties being residents o f

that State, the plaintiffs recovered judgment against the defendants ,
the judgment affecting a property in the City of Victoria . Question s

of breach of contract and fraud were raised on the pleadings in con-

nection with the transaction through which the defendants obtaine d

title to the property in question . In an action to enforce and obtain

the benefit of the judgment recovered in the State of California with

respect to the property here :

Held, that as questions of breach of contract and fraud arose in connectio n

with the title to the property in question and the Court of that Stat e

found that the allegations of fraud had been proven, the Court had

jurisdiction to render the judgment and it was binding and effectua l

there so far as the parties to that action were concerned .

Held, further, that as the judgment is binding on the parties in California

it is binding on the parties here and the judgment of the State o f

California with the pleadings sheaving the issues, and the findings o f

fact and conclusions of law, having been proved to the satisfaction of

this Court, the rights of the plaintiffs under the California judgmen t
should be implemented and rendered effective by a judgment of thi s
Court .
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ACTION to enforce a judgment recovered by the plaintiffs
against the defendants in the State of California affectin g
property in the City of Victoria . The facts are set out in the
reasons for judgment . Tried by MACDONALD, J. at Vancouve r
on the 31st of March and 1st of April, 1931 .

Alfred Bull, for plaintiffs.
A . D. Crease, for defendants .

MACDONALD, J . : In this action the plaintiffs seek to enforce
and obtain the benefits of a judgment they recovered against th e
defendants in the State of California. Such judgment affecte d
a valuable piece of property in the City of Victoria . The con-
tention is made that the judgment was rendered without juris-
diction existing in the Court of that State. And further, that,
even if binding in California, it is of no avail, to assist th e
plaintiffs in this Province .

Dealing with the first contention, the law in that respect ,
without quoting authorities at length, is outlined by Parker, J . ,
in Deschamps v . Miller (1908), 77 L.J., Ch. 416 at p. 420 as
follows :

"In my opinion, the general rule is that the Court will not adjudicate

on questions relating to the title to, or the right to the possession of ,

immovable property out of the jurisdiction. There are, no doubt, excep-

tions to the rule ; but, without attempting to give an exhaustive statement

of those objections, I think it will be found that they all depend on the

existence between the parties to the suit of some personal obligation arisin g

out of contract, or implied contract, fiduciary relationship, or fraud, or

other conduct which, in the view of a Court of equity in this country ,

would be unconscionable, and do not depend for their existence on the law

of the locus of the immovable property . Thus in cases of trusts, specifi c

performance of contracts, foreclosure or redemption of mortgages, or in the

case of land obtained by the defendant by fraud or other such unconscion-

able conduct as I have referred to, the Court may very well assume

jurisdiction . "

It is submitted on behalf of the plaintiffs that they com e
within the exceptions, in two instances, namely, with respect t o
breach of a contract, referred to in the pleadings ; and also as to
fraud, in connection with a transaction, through which th e
defendants obtained title to the property in question .

If the plaintiffs adduced evidence in the State of California ,
which would have come within any of the exceptions to which I

MACDONALD ,
J .
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have referred, then in my opinion the Courts of that State ha d
jurisdiction to deal with the cause which was tried ; and as
between the parties, to render a judgment, which would b e
binding upon them .

The judgment rendered by the trial judge was appealed, an d
upon such appeal it was sustained . Evidence has been adduced
to shew that this result created a final and decisive judgment
between the parties. So I have no hesitation in concluding tha t
this judgment was binding and effectual in California, so far
as the parties to that action were concerned .

Then as to the jurisdiction of the Courts of California in th e
matter being now successfully attacked, as affecting lands out-
side the State, viz . : The case of Burns v . Davidson (1892), 21
Out. 547, elucidates the question and draws the distinction
between an action, brought by a judgment creditor to set aside
as fraudulent a conveyance made by a debtor, of land outsid e
of the jurisdiction of the Court, and an action brought dealin g
with specific property outside such jurisdiction, in which it i s
alleged fraud exists in the acquisition or dealing with the prop-
erty by the defendant.

In this case, the course adopted, as appears by the judgment,
of Chancellor Boyd, was the same as pursued in the State o f
California : If fraud be found on part of defendant a judgment
should be given ordering conveyance of the property to th e
person entitled thereto .

The learned Chancellor at the commencement of his judgmen t
refers to the case of Penn v. Lord Baltimore (1750), 1 Ves .
Sen. 444, as one of
"a class of cases in which a plaintiff in England, having an equitable

demand against a resident defendant, may enforce it not only personally ,

but if the circumstances of the contract or dealings between the parties

justify it, may have a declaration of lien against the land of the defendant ,

though it be situate out of the jurisdiction of the Court. "

He refers to those cases as depending upon the privity exist-
ing between the parties, arising from contract or from som e
personal obligation, moving directly from one to the other .
And this would include fraudulent transactions . Later on in
his judgment he specifically refers to the fact that authorities
have been cited, shewing that the Court would entertain juris-
diction in cases of fraud, even in cases of foreign lands .

55 1
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He then mentioned the judgment of Marshall, Ch. J., in
Massie v . Watts (1810), 6 Cranch 148 at p. 160 . He stated as
follows (p . 158) :

"Was this cause, therefore, to be considered as involving a naked questio n

of title, was it, for example, a contest between Watts and Powell, th e

jurisdiction of the circuit Court of Kentucky would not be sustained . But

where the question changes its character, where the defendant in th e

original action is liable to the plaintiff, either in consequence of contract,

or as trustee, or as the holder of a legal title acquired by any species of

mala fides practised on the plaintiff, the principles of equity give a Cour t

jurisdiction, wherever the person may be found, and the circumstance, tha t

a question of title may be involved in the inquiry, and may even constitut e

the essential point on which the case depends, does not seem sufficient to

arrest that jurisdiction . "

Boyd, C ., also referred to the judgment of Hardwicke, L .C .
in Angus v. Angus (1737), West temp. Hard . 23, quoting a s
follows :

"This had been a good bill as to fraud and discovery if the lands ha d

been in France, if the persons were resident here, for the jurisdiction o f

this Court as to frauds is upon the conscience of the party . "

I accept as evidence the formal judgment of the Court of the
State of California, coupled with the findings of fact and con-
clusions of law. There is no doubt whatever, that the Court o f
that State found that the allegations of fraud had been proven .

Without discussing this feature at any length, I might simpl y
state that it appeared that the defendant, George E . Duke, had,
in fraud of the plaintiff, obtained the deed to the property in
question ; and after registration, conveyed the property to hi s
wife and co-defendant, Margaret E . Duke . The property was
heavily mortgaged, and a lease for a term of years was made i n
favour of Angus Campbell .

Having thus come to the conclusion that the Court of th e
State of California had jurisdiction to render the judgmen t
sought to be enforced in this Province, and that it was bindin g
on the parties thereto, I have, then, to consider whether such
judgment in this action is of any assistance to the plaintiffs, i n
furtherance of the rights sought to be conferred by suc h
judgment .

As I understand the contention of counsel for the defendants ,
it is, that so far as any result to be obtained in this action, suc h
judgment of the State of California has no effect whatever . In
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other words, so far as this action is concerned, the judgment of MACDO

J

NALD,

the State of California might never have been rendered, and it

	

—
does not assist the plaintiffs in this Province.
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Such a conclusion would, in my opinion, be contrary to the April 1 .

view which must have been entertained by all the parties con-
cerned in the trial, in California . They were all residents of
that State, and an appearance was duly entered on the part o f
the defendants. The jurisdiction being thus constituted, a tria l
was held in due course . As I have mentioned, the judgmen t
rendered by the trial judge was appealed from and then con -
firmed. It should be decisive . Willes, J ., in Great Northern

Railway Co . v . 111ossop (1855), 17 C .B. 130 at p. 140 said :
"The very object of instituting Courts of Justice, is, that litigation

should be decided, and decided finally . That has been felt by all jurists . "

So far as the findings of fact and conclusions of law by th e
Courts in California are concerned, I think they were and are
completely binding upon the parties to that action .

The case of Law v. Hansen (1895), 25 S.C.R. 69 was an
appeal from the decision of the Supreme Court of Nova Scoti a
and has an important bearing upon this question . In that
Province there was a statute providing that a judgment recov-
ered in a foreign country should not be conclusive, in an actio n
brought upon such judgment in that Province. King, J. ,
delivering the judgment of the Court, and referring to the
effect of the judgment sought to be enforced, which had bee n
given in the State of New York, said at p . 72 :

"It is now established in English law that a judgment of a foreign Cour t

of competent jurisdiction having the force of res judicata in the foreign

country has the like force in England."

Bank of Australasia v . Nias (1851), 16 Q .B. 717, and othe r
cases are cited as supporting that proposition .

To the same effect, Halsbury's Laws of England, Vol . 6, p .
289, states that :

"A foreign judgment in personam is conclusive in England as betwee n

parties and privies . It is only impeachable for want of jurisdiction of th e

foreign Court, or on the definite grounds above set forth ; it is never

impeachable or examinable on the merits, but remains in full force unti l

it is reversed or set aside by the foreign Court itself . It is no longer true
that a foreign judgment is merely prima facie evidence of a debt, and that

the defences available in the foreign action are equally available in an
English action on the judgment ."

ANDLE R
V.
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Then again, King, J ., in the Law v. Hansen case, supra, in
considering how far the judgment was conclusive, says as fol-
lows, at p. 73 :

"Next, as to the extent to which the judgment concludes. Judgments

in rein are conclusive against all the world, not only as to the rem itsel f

ANDLER but also as to the ground on which the tribunal professes to decide, or ma y
v .

	

be presumed to have decided . As to what constitutes proceedings in rem
DUKE see Castrique v . Imrie (1870), L.R. 4 H .L . 414, per Blackburn, J. at p . 429 .

Judgments in personam bind parties and privies, and, generally speaking ,
are conclusive at least upon the material issues tendered by the plaintiff' s
complaint . `The doctrine of estoppel by a former judgment between th e
same parties is one of the most beneficial principles of our jurisprudence,
and has been less affected by legislation than almost any other . '
"Per Miller, J ., in Aurora City v . West [ (1868) 7 Wall . [82 at p .] 105 . "

It is contended, however, by the defendants, that the judg-
ment of the State of California can only be binding and effectiv e
so as to be pursued in this Province, if it had related to th e
recovery of a debt, or liquidated amounts . This restricted vie w
of the law was not taken by the Court in the Law v. Hansen

case, where the issue of negligence had been decided in the
State of New York . It was held binding upon the parties in
Nova Scotia .

While the point was not before the Court directly, in Robert-

son v. Robertson (1875), 22 Gr. 449, still at p. 454, Vice-Chan-
cellor Proudfoot seems to have considered that a judgment of a
foreign Court of competent jurisdiction could be enforced i n
Ontario without any qualification . He said :

"It seems that if a competent Court has jurisdiction over the cause, i t

is binding, and will be enforced in other countries . If the defendant, for

instance, appear and defend the action in the foreign Court, he will not b e

permitted afterwards to say that it proceeded upon an erroneous view o f

the law of England : Godard v . Gray (1870), L .R . 6 Q .B . 139 . "

Instances are then presented along these lines under the latter
authority, where the judgment would have a binding effect, viz . :

"(1 .) `If the defendants had been at the time of the judgment subject s

of the country whose judgment is sought to be enforced against them, we

think its laws would have bound them . (2) 1f the defendants had been

at the time when the suit was commenced, resident in the country so as

to have the benefit of its laws protecting them, . . . we think its laws

would have bound them .' "

The net result would be, if the judgment so rendered in th e
State of California between parties resident in that State, is t o
have no effect whatever so far as the plaintiffs might utilize it t o
implement its rights, this action would require to be pursued, a s
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if no trial had taken place in the State of California . In other MACDONALD,
J .

words, it would be a trial de novo upon the merits and all benefit

	

—
from the litigation of the State of California would be at naught .
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I do not think such a result should follow. It does not seem to April 1 .

have been the view of the House of Lords in the case of Foul- A\DLER

ditch v . Donegal (1834), 8 Bligh (x.s .) 301 ; 5 E.R . 955 . In

	

v .

that action, shortly stated, creditors had filed a bill in the Court

	

LEE

of Chancery in England and obtained a decree affecting lands
in Ireland. It was ordered that the trusts of a certain dee d
should be executed . It was found, however, to have bee n
impracticable to execute the decree ; and a bill was filed in the
Court of Chancery in Ireland to carry such decree of the Courts
of England into effect, being a somewhat similar proceeding t o
the one sought to be adopted in this action . It was held in the
first instance by the Court in Ireland that the Court had n o
jurisdiction, but on appeal to the House of Lords it was decide d
that jurisdiction existed in the Court of Ireland . The order
made in the House of Lords shews the course pursued, in orde r
to implement the judgment which had been recovered in Eng-
land, as affecting lands in Ireland .

	

Judgment

This case is also instructive as shewing that the decrees an d
orders of the Court of Chancery in England were received a s
evidence in support of the plaintiff 's position in Ireland. It
also affects the contention that foreign judgments can only be
enforced where they deal with matters of debt and contract. It
pertained to trusts, and breach of contract or fraud creates a
trust as against the delinquent3

The judgment of the State of California, coupled with th e
pleadings shewing the issues, and the findings of fact and con-
clusions of law, having been proven to my satisfaction, the y
afford, as I have already intimated, evidence upon which, noth-
ing to the contrary being shewn, the rights of the plaintiff s
under the California judgment to that effect should be imple-
mented and rendered effective by a judgment of this Court.

It would appear that the only means which could be adopte d
for that purpose would be, either to declare that the conveyance
executed by the official appointed by the Court of the State o f
California, should be fully effective and binding, and order its
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registration, or perchance a better course to adopt would be t o
utilize the provisions of subsection (27) of the Laws Declarator y
Act, and vest the property in the plaintiffs, subject to the exist-
ing mortgage and to the lease to which I have already referred .

I do not, for the moment, think of anything further whic h
would assist . If the parties, in settling the order, desire t o
suggest any particular terms which should be inserted therein ,
I will be prepared to consider them .

The plaintiffs are entitled to their costs .

Judgment accordingly.

MORRISON,

c .J.s .c .

193 1

March 17 .

IN RE CHOW DUCK YET.

Criminal law—Habeas corpus—Charge of selling opium—Conviction—
Revision of sentence on appeal—Held for deportation—Can . Stats .
1929, Cap . 49, Sec . 26.

Iv RE

	

Accused was convicted of selling opium and sentenced to imprisonment fo r
CaYUE TDuct<

one year and one day and fined $200 . On appeal by the Crown tha t

the sentence be amended in order to comply with the provisions of sec-

tion 14 of The Opium and Narcotic Drug Act, the Court of Appea l

added to the sentence that in default of payment of the fine he b e
imprisoned until the fine be paid or for a period of three months, t o
commence to run at the end of the term of imprisonment awarded . On

the expiration of the sentence accused was taken into custody by the

immigration authorities and held under a warrant of the deputy min-

ister of immigration, which recited the conviction by the trial judge .

On an application for a writ of habeas corpus on the ground that the

conviction by the trial judge, recited in the deportation order, wa s
wiped out when the Court of Appeal gave judgment and altered the
original sentence .

Held, that the Court of Appeal did not make a new conviction but onl y

added to it sufficient to bring the sentence within the requirements of
the Act, and the application should be dismissed .

APPLICATION for a writ of habeas corpus . The accused
was convicted on April 7th, 1930, by McL Toslr, Co . J. for
having opium in possession and sentenced to one year and on e

Statement day. The learned trial judge also imposed a fine of $200, bu t
neglected to include the penalty of three months in default .

The Crown appealed to the Court of Appeal on the question
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of sentence, and the Court of Appeal made an order providin g
for three months' imprisonment in default of the fine : see
ante, p . 152 .

This order was dated June 30th, 1930. A Board of Inquiry
was held on the 12th of May, 1930, under the Immigration Act,
in which it was found that the accused was an alien . Upon
expiration of the original sentence the accused was taken int o
custody by the immigration authorities and held under a war-
rant of the deputy minister of immigration for deportatio n
dated July 21st, 1930, which warrant recited the conviction o f
April 7th, 1930 . Heard by MORRIsoN, C.J.S.C. at Victoria on
the 17th of March, 1931 .

Stuart Henderson, for applicant : The conviction includes
sentence ; therefore the conviction of April 7th recited in th e
order was wiped out when the Court of Appeal gave judgmen t
and altered the original sentence : see The Queen v. White -
church (1881), 7 Q .B.D. 534. The Board of Inquiry was held
before the Court of Appeal decision . The default sentence of
three months has not been served, and, therefore, the sentenc e
has not expired under section 14 .

Maitland, I .C., for Department of Immigration : Deporta-
tion is automatic and no Board is necessary : see Ex parte Hum
Bing You (1926), 46 Can . C.C. 238 ; Rex v . Woo Fong Toy
(1926), 38 B .C . 52 . Deportation can take place on expiratio n
of a sentence or sooner, under section 26 of The Opium and
Narcotic Drug Act .

MORRISON, C .J.S.C . : The Court of Appeal did not make a
new conviction. They simply added a little more to the sentence
in compliance with the Act. The Act provides for sooner deter-
mination of the sentence.

Courts and Legislatures are reaching out their hands, one t o
the other, in an effort to check the illicit trafficking in drugs .
The problem has become an international one and legislation o f
the most stringent nature has been brought down in an effort to
deal with the situation .

The application is refused.

Application refused.
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RHYS v. WRIGHT AND LAMBERT (CONSOLIDATED

ACTIONS) .

1931
Negligence—Automobiles—Collision—One deflected to sidewalk strikin g

May 4 .

	

pedestrians—Action against both drivers—One found wholly respon -

RHYS

	

sible—Action against other driver dismissed with costs—Costs payabl e
v .

	

by unsuccessful defendant—"Good cause"—Order LXV ., r . 32 .
WRIGHT AND

LAMBERT W . and L ., while driving their respective automobiles, collided, and L.' s

car deflecting to the sidewalk struck and injured both plaintiffs . In

an action for damages the jury found that W. was wholly to blame
and the action against L . was dismissed with costs. On application
to settle the judgment as to who should pay L .'s costs :

Held, that the defendant L . recover from the defendant W . his costs of the

action brought by the plaintiffs .

APPLICATION to settle the judgment following the verdic t
in an action for damages resulting from injuries received by
Mrs. Rhys and her infant daughter while walking on the side -
walk in the suburbs of Vancouver, when they were struck by a
car driven by the defendant Lambert that was thrown on to th e
sidewalk owing to a collision with the car of the defendant
Wright . On the trial of the action against both defendants the
jury found that the defendant Wright was solely to blame and

Statement the action as against Lambert was dismissed with costs . The
question arose as to whether the defendant Lambert shoul d
recover his costs from the plaintiffs who could then recover the m
over against the other defendant, or whether they should be pai d
directly by the unsuccessful defendant to the successful one.
Heard by MonnisoN, C.J.S.C. at Vancouver on the 23rd o f
April, 1931 .

Collins, for plaintiffs .
Burton, for defendant Wright .
Bray, for defendant Lambert .

4th May, 1931 .

11cu>>~ISOx, C .J .S .C . : Mrs. Rhys, the plaintiff, and her infan t

judgment daughter, whilst walking along the sidewalk in the suburbs o f
Vancouver, were unexpectedly struck by a car driven by the
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defendant Lambert which had been deflected from the street MoRRrsor,
c.J .s .c.

owing to a collision with the car of the defendant Wright . The
plaintiff was unable to determine before action brought which of
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the two defendants who was admittedly involved in the collision may 4.

she had a right to sue, and so she joined them both . The jury

	

Rnvs
found that the defendant Wright was solely to blame and Lam-

	

v.

bert was dismissed from the suit with costs . Upon settlement WRIGHT AN D
L3,IRERT

of the judgment following the verdict the form of order sub-
mitted on behalf of the plaintiff contains this paragraph :

" AND IT Is FURTHER ADJUDGED that both actions as against the defend -

ant Lambert be dismissed and that the defendant, Lambert, recover from

the defendant, Wright, his costs of the consolidated actions to be taxed ;

all costs of the action brought by the plaintiffs, Gwen Mary Rhys an d

Emrys Rhys, to be taxed on the County Court scale of costs . "

The defendant Lambert's form contains this clause :
"It is further ordered that both actions as against the defendant Lambert

be dismissed and that the defendant Lambert recover from the plaintiffs
his costs of this action to be taxed. "

Mr . Bray, for defendant Lambert, cited the case of Green v .
B.C. Electric Ry. Co . (1915), 9 W.W.R . 75 which is in point i n
support of his submission . If I comprehend that case aright the
learned judge would deprive the plaintiff in a suit of this kind Judgment

of costs as against the successful defendant . It seems to me that
the current of authority is against that view. In the case o f
Cuzack v . Parker (1905), 15 Man. L.R. 456 at p. 473 and also
Perry v. Perry (1917), 3 W.W.R . 315 in which latter case the
Manitoba Rule No. 942 (which appears to be the same as our
Supreme Court Rule, viz ., Order LXV., r. 27, subrule 63 now
Order LXV ., r. 32, referred to in Green v. B.C. Electric Ry.
Co., supra, was held not to give new jurisdiction . Mr. Collins
on behalf of the plaintiff submits that in the Green case the
learned judge had not had drawn to his attention either of these
eases nor to the Laws Declaratory Act, R .S .B.C. 1924, Cap.
135, See. 2, Subset . (34) which enacts that where "there is any
conflict or variance between the rules of Equity and the rule s
of Common Law with reference to the same matter the rules o f
Equity shall prevail" ; that the old Chancery rule referred t o
in Man v. Ricketts (1544), 7 Beay. 104 is applicable in thi s
case, viz ., where a plaintiff who succeeds against one defendan t
and fails against another should recover from the unsuccessful
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defendant the costs which he had to pay to the successfu l
defendant . What the Master of the Rolls there decided was that
"the costs of the co-defendant must be paid by the plaintiffs i n
the first instance and they to recover them over against th e
defendant" ; that by Order LXV ., r . 32 the Court may order
that the costs may be paid direct by one defendant to the othe r
defendant instead of through the plaintiff ; the word "ought"
there being synonymous with "good cause." The Manitoba rule
and the British Columbia rule are the same . The British
Columbia rule, formerly Supreme Court Rule Order LXV ., r.
27, subrule 63 (now Order LXV ., r . 32) is as follows :

"32 . Where the costs of one defendant ought to be paid by anothe r

defendant, the Court may order payment to be made by one defendant t o

the other directly ; and it is not to be necessary to order payment through

the plaintiff . "

It is submitted that the word "ought" in this rule is synony-
mous with "good cause." Supreme Court Rules 976 and 97 7
empower the trial judge to award costs for "good cause." In
the present case the plaintiff was obliged to join both defendants .

"No closer definition can be given of what will constitute `good cause, '

under Order LXV., r . 1, for making an order in a case tried with a jur y

that costs shall not follow the event, than that there will be good cause ,

whenever it is fair and just as between the parties that such an orde r

should be made" :

Forster v. Farquhar (1893), 1 Q .B. 564, and per Bowen, L .J . ,
at p. 272, in Jones v. Curling (1884), 13 Q .B.D. 262 :

"It was felt by the Legislature that justice would best be done in jur y

trials by leaving the costs to follow the event, but that there might b e

exceptional cases in which that rule would work injustice, and then tha t

the judge should in furtherance of justice be allowed to make an exceptiona l

order . So `good cause' really seems to me to mean that there must exis t

facts which might reasonably lead the judge to think that the rule of th e

costs following the event would not produce justice as complete as th e

exceptional order which he himself could make . "

The order as to costs will be that the defendant Lamber t
recover from the defendant Wright his costs of the action
brought by the plaintiffs Gwen Mary Rhys and Emrys Rhys to
be taxed on the County Court scale of costs .

Order accordingly.
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the decision of MARTIN, Lo. J.A. reversed by the Judicial Committee of the
Privy Council, 13th January, 1931 . See (1931), A .C. 300 ; (1931), 1
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ACCIDENT — Automobile—Intoxication of
driver—Evidence of. - 177
See INSURANCE, AUTOMOBILE . 3 .

2 .	 Insurance .

	

-
See under INSURANCE, ACCIDENT .

ACTION—Application to dismiss for wan t
of prosecution. - 194
See PRACTICE . 6 .

2 .—By creditors . -

	

-

	

- 407
See COMPANY LAW .

3.	 Limitation of.

	

-

	

- 154
See NEGLIGENCE . 6 .

ADMINISTRATION — Executors—Assets of
testator—Breach of trust—Asquiescence o f
beneficiary—Estoppel—R .S .B .C. 1924, Cap .
262, Sec. 88.] R ., by his will, appointed th e
defendant Corporation the sole executor of
his estate. He directed the executor to pay
all his debts as soon after his death as was
convenient and the whole estate wa s
bequeathed to his wife, the plaintiff . R.
died in 1925 and on application for probat e
the affidavit of valuation shewed assets of
$168,344, and debts of $37,092 . R. in hi s
lifetime was in the piano business and th e
net value of the business on his death wa s
estimated at $109,870 . For a time prior to
R.'s death the business was prosperous an d
after his death the executor, with th e
acquiescence of the plaintiff, allowed the
business to continue and also with he r
acquiescence the property was assigned to
a company incorporated in April, 1926 .
This was done without any action being
taken or provision made by the executor t o
pay the debts . The business continued but
did not prosper and eventually became bank-
rupt . The plaintiff claimed that continuing
the business was unbusinesslike and coupled
with the assignment in 1926 constituted a
breach of trust and she was entitled t o
damages . Held, that it may be fairly
assumed that the testator would expect that
the defendant, upon acceptance of the trust ,
would pay the debts and retain the assets
until this was performed when the plaintiff
would be entitled to any balance remaining .
This was the intent of the will and the fail-
ure to carry out such intent constituted a

ADMINISTRATION—Continued .

breach of trust. The fact of there bein g
only one beneficiary who was anxious to act
in such a way as might be a breach of trus t
making no difference in principle . Held,
further, that although there was not only
concurrence and acquiescence but even a
request from the plaintiff that brought
about a transfer of the business to the com-
pany of which she had control as she did not
have knowledge of the facts and circum-
stances of the case to appreciate their sig-
nificance, the concurrence or acquiescence
did not operate as a release of the defendant
from liability . Held, further, that on the
facts of the case the defendant was not
relieved from liability under section 88 o f
the Trustee Act . [Reversed on appeal . ]
MCCALLUM V . THE TORONTO GENERAL
TRUSTS CORPORATION.

	

-

	

31, 342

2 .	 Intestate's estate—Equitable owne r
—Acquisition of legal estate by devise-
ilerger—Evidence of intention—Costs .] O . ,
who was the owner of certain real propert y
in the City of Victoria, died in 1900 and
P. was sole beneficiary under his will . At
the time of O . 's death there was registered
in the Land Registry office at Victori a
against a portion of said real property, a
mortgage dated the 5th of August, 1880, to
secure to the said P . the repayment o f
$32,000. P. died intestate in 1925 . On th e
question of whether the mortgage merged in
the inheritance when P. received the devis e
from 0 . :—Held, that it is a question of
intention and as it appears that after P .
received the inheritance she gave a mortgage
to secure an advance of $20,000 on certain
of the lands that were devised to her by 0 .
and which in the main were included in the
$32,000 mortgage, and as collateral security
to this mortgage she assigned the $32,00 0
mortgage to her mortgagees, declaring in
the recital that the mortgage was a good
and subsisting one, and afterwards upon
the $20,000 mortgage being paid off, th e
$32,000 mortgage was reassigned to her, an d
never formally discharged . This was unmis-
takable indication of her intention to kee p
the mortgage separate . Having elected in
the first place to treat the mortgage as a
separate portion of her estate it remained



564

	

INDEX .

	

[VOL .

ADMINISTRATION—Continued .

so until her death and is now part of th e
personal estate to be distributed by he r
administrator . In re PARSEALLE. ~KUN-
HARDT V . COX AND QUAILE .

	

-

	

- 68

ADMIRALTY LAW— Salvage—Agreemen t
for—Salvors to get 90 per cent . of value if
successful, nothing if not—Reasonablenes s
of — Unusual circumstances—Expense o t
obtaining information as to location of ves-
sel—Independent claim for .] In determin-
ing whether an agreement for salvage serv-
ices is to be upheld, one must look atthe
service contemplated by the parties at th e
time, and the circumstances under whic h
the agreement was entered into . If the
agreement was just and reasonable whe n
entered into, it will be enforced and will no t
be disregarded or set aside because some -
thing has happened subsequently or som e
contingency of which one party or the othe r
has taken the risk, has occurred, to make i t
more onerous on one or the other than wa s
anticipated when it was entered into. An
agreement was entered into between an
insurance company on behalf of the owner
of a vessel, and a salvage company that i f
the company could raise the vessel and brin g
her to dock at Vancouver they were to b e
paid 90 per cent . of her value, but if they
failed they were to get nothing . Held, tha t
as the raising of the vessel from a depth o f
350-400 feet required skill and salvage
operations of a high order at the lowes t
depth ever undertaken by the company, th e
operations being ever attendant with th e
uncertainty of success, there is nothing that
would warrant the Court in disturbing th e
agreement entered into . PACIFIC SALVAG E
COMPANY, LIMITED AND VANCOUVER DRy
DOCK & SALVAGE COMPANY, LIMITED V. TH E
M.S. " TEX . " HOME INSURANCE COMPANY
OF NEw YORK V . THE M .S . "TEx ." - 434

2.—Ship — Foreign fishing-vessels —
Within three-mile limit — Seizure—Engin e
of vessel — Claim under conditional sal e
agreement—R .S.C . 1927, Cap. Secs. 183
and 193, Cap . 43, See . 10 .1 Judgment wa s
given against three fishing-vessels declarin g
them with their tackle, rigging, apparel ,
furniture, stores and cargo forfeited to Hi s
Majesty for violation of the provisions of
section 10 of the Customs and Fisherie s
Protection Act . On a claim for $1,900 b y
the Atlas Imperial Engine Co. of Oakland .
California, under a conditional sale contrac t
and mortgage on the engine of the vesse l
"Sunrise" :—Held, that such a claim canno t
be asserted against a vessel in these pro-
ceedings directed to her forfeiture for viola -

ADMIRALTY LAW—Continued .

tion of "statutes passed for the protectio n
of the revenue or of public property" for i n
such cases the vessel itself is the offender .
THE KING V . THE "SUNRISE ." THE KING V .
THE "TILLIE M. " THE KING V . THE " QUEE N
CITY ."	 494

AFFIDAVIT—Cross-examination on . 458
See PRACTICE . 5 .

AFFIDAVIT OF DISBURSEMENTS . 199
See COSTS . 4 .

AGENCY.

	

-

	

-

	

-

	

-

	

371
See BANKS AND BANKING .

AGENT OR SERVANT—Subject to exam-
ination for discovery. - 1
See PRACTICE . 4.

AGREEMENT—Franchise to electric light
company from city—Fifty-year term subjec t
to right of city to take over—Arbitration as
to value—Profits of unexpired term include d
in award—"Undertaking property rights an d
privileges"—Meaning of—Appeal .] On th e
19th of December, 1901, the City of Cum-
berland entered into an agreement with the
Cumberland Electric Light Company givin g
the Company the right to install and operate
an electric light plant within the munici-
pality, such rights to exist for a period o f
fifty years, subject to the right of the
municipality to purchase the undertaking ,
property rights and privileges of the Com-
pany at any time at a price agreed upon, or
in default of agreement as found by arbitra-
tion . In 1929 the municipality decided t o
take over the undertaking, and as the
parties could not come to terms as to price ,
arbitrators were appointed and made an
award, fixing the value of the undertaking ,
property rights and privileges of the Com-
pany at $74,000, and they found that of
this sum of $74,000 the sum of $36,000 was
the value of the physical assets, the "physi-
cal assets" being defined as made up of the
"fixed assets and supplies on hand." A
motion to set aside or remit the award as
to the remaining sum of $38,000 compensa-
tion was dismissed . Held, on appeal, affirm-
ing the decision of MORRISON, C .J.S.C .
(MARTIN, J .A. dissenting), that the agree-
ment gives the City the right to purchase
the whole undertaking and the submission
was to assess the value of the " undertaking
property rights and privileges of the Com-
pany . " The price to be paid should repre-
sent the value of the whole undertaking an d
is not restricted to the "physical assets" o f
the Company . There is no error on the face



XLIIL]

	

INDEX.

	

565

AGREEMENT—Continued.

of this award and the appeal should b e
dismissed. CORPORATION OF THE CITY OF
CUMBERLAND V . CUMBERLAND ELECTRIC
LIGHT COMPANY, LIMITED .

	

-

	

- 525

AGREEMENT FOR SALE. -

	

- 84
See MINES AND MINERALS . 1 .

APPEAL. - 525, 258, 485, 277, 21,
203, 78, 458, 125, 54

See AGREEMENT .
CONTRACT. 1 .
CRIMINAL LAW. 7, 8, 13 .
INSURANCE, AUTOMOBILE. 2 .
PHYSICIANS AND SURGEONS .
PRACTICE. 2, 5 .
PRODUCE MARKETING ACT .
STATUTE, CONSTRUCTION OF .

2.	 Application to allow in fresh evi-
dence—TVhether due diligence exercised
Rule as to .	 309

See PRACTICE. 3 .

502

152

5.	 Finding of trial judge .

	

- 281
See SALE OF LAND.

6 .	 New trial. -

	

317
See NEGLIGENCE . 8 .

7.	 Notice of—Service on solicitors .
	 188

See CRIMINAL LAW. 9 .

8.—Time for. - -

	

- 453
See PRACTICE . 6 .

9. Time for—When time begins to
run—Judgment in acordanee with verdic t
for plaintiff refused on motion after trial,
and entered in favour of defendant—Star e
decisis.] The time for appealing against a
judgment of the Supreme Court dismissing
an action runs from the date of signing an d
entering, even though the judgment has
been given on a motion by the plaintiff fo r
judgment after a jury trial . Short v . Fed-
eration Brand Salmon Canning Co . (1899) ,
7 B.C . 35 criticized but followed because it
has governed the practice for so many years .
SALE V . EAST KOOTENAY POWER Co . - 336

10.To County Court .

	

- 461
See COURTS .

ARBITRATION .

	

-

	

. 525
See AGREEMENT .

ARBITRATION—Continued .

2.—Case stated—Evidence—Production
of documents—Documents in possession of
servant as such — Production refused by
servant—R .S .B.C. 1924, Cap. 13, Sec . 22 . ]
A dispute between the owners and charter-
ers of a vessel as to the construction of a
charter-party was referred to a sole arbitra-
tor . Subpoenas duces tecum were served on
the general manager of the Pacific Terminal
Elevator Company Ltd . and of the Vancou-
ver Terminal Company Ltd . on two stock
clerks, one of each of the said companies
and on the assistant to the manager of th e
James Stewart Grain Corporation . On th e
hearing they did not produce any of th e
documents described in the subpoenas and
the arbitrator declined to order them to do
so. On a special case stated by the arbitra-
tor under section 22 of the Arbitration Act
as to whether the arbitrator should direct the
witnesses to produce the documents speci-
fied in the subpoenas :—Held, that the arbi-
trator should not direct the witnesses to
produce the documents in question under th e
circumstances disclosed by the transcript o f
the proceedings from which it appears that
none of the said companies is a party to the
arbitration and in no case have the directors
been shewn to have given any authority t o
any of the said witnesses to produce th e
documents, though in some cases the direc-
tors may not have been asked for or refuse d
such authority . Eccles d Co . v . Louisville
and Nashville Railroad Company (1912), 1
K .B . 135 and Crowther v. Appleby (1873) ,
L.R. 9 C .P . 23 applied. CHAPMAN & SONS
v . STODDART & COMPANY .

	

-

	

- 182

ARCHITECT—Examination of .

	

- 201
See DISCOVERY . 2 .

ASSIGNMENT OF MONEYS—Non-registra-
tion .	 477
See BANKRUPTCY. 1 .

AUTOMOBILE — Conditional sale agree-
ment. - - - - 61, 381
See SALE OF GOODS. 2.

AUTOMOBILE ACCIDENT .

	

- 161
See INSURANCE, ACCIDENT .

AUTOMOBILE INSURANCE.
See under INSURANCE, AUTOMOBILE .

AUTOMOBILES—Collision. - - 558
See NEGLIGENCE . 1 .

BANKRUPTCY — Company — Moneys re-
ceived on fire-insurance policies—Claimants
—Priorities—Assignment of moneys payable

3.	 County Court . -
See CRIMINAL LAW .

4.Court of—Power . -
See CRIMINAL LAW . 4 .
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on insurance policies—Non-registration of—
Effect on claim—R.S .B .C . 1924, Cap .16, Sec .
3—B.C. Stats . 1930, Cap. 4, Sec. 2 .] Th e
property of the Campbell River Mills Lim-
ited was destroyed by fire in July, 1930, and
on the 27th of August following the Com-
pany became bankrupt. Twenty-nine thou-
sand, four hundred and four dollars and
twenty cents was received on certain fire -
insurance policies held by the Company . On
an issue to ascertain priorities of various
claimants it appeared that one Ingham had
previously sold certain timber to the Com-
pany in which he still retained an interest.
When the fire occurred Ingham advanced
$15,000 to the Company on July 30th and
by agreement with the Company took as
security therefor an assignment of the firs t
$15,000 which should become payable to the
Company on the insurance policies . The
assignment was not registered under the
Assignment of Book Accounts Act . Held,
that in view of section 2 of the 1930 amend-
ment to said Act registration was not neces-
sary, as the money in question was "grow-
ing due under a specified contract or con -
tracts" as recited in said section and Ing-
ham was entitled to priority in respect to
this sum of $15,000 . In re CAMPBELL RIVE R
MILLS LIMITED . DINNING V . INGHAM . 477

2:Stock-brokers — Creditor—Custom-
ers—Claims ofShares bought for claimant s
—Not included in assets held by trustee—
Valuation of claims—Effect of appreciation
or depreciation of stock after purchase . ]
The appellants employed the bankrupt
stock-brokers to purchase certain shares fo r
them. The shares were purchased but they
were not included in assets held by th e
trustee and there was no evidence as to
what became of them . Held, (1) Where
claimant paid for his shares in full and a t
the time of the assignment the shares had
appreciated in value the sum allowed shoul d
be the value of the stock on the date of th e
assignment and to this should be added the
amount of any dividend received by th e
bankrupt . (2) Where the stock depreciates
in value the same rule applies and the
claimant receives only the value of the stock
at the time of the assignment . (3) Wher e
the claimant bought on margin and her
stock increased in value her claim must be
treated in the same way, the trustee havin g
a lien for the balance of the purchase price
and interest . In re HUGH W . ROBERTSO N
LIMITED (BANKRUPT) . In re WEATHERHEAD
et al.	 232

BANKS AND BANKING—Local manager—
Money left with him for investment—Mis -

BANKS AND BANKING—Continued.

appropriated by him—Agency—Liability o f
bank .] The plaintiff sold a piece of prop-
erty in May, 1928, for $4,500 . The money
came from England through the defendant
Bank to its Kelowna Branch, and after
deducting therefrom moneys owing by him
to the Bank, there remained on deposit t o
his credit about $3,000 . For some years
prior to this he was a small customer of
the Bank and was well acquainted with the
local manager who had been there for many
years . Shortly after receipt of this money
the local manager made representations to
the plaintiff as to the investment of thi s
money at 8 per cent., and induced him to
withdraw $2,500 of the money so deposite d
and hand it over for investment as sug-
gested . The local manager drew up two
cheques for $1,850 and $650 respectivel y
that the plaintiff signed, cashed, and hande d
over the money to the local manager wh o
gave him a receipt as follows : "This will
acknowledge receipt of twenty-five hundre d
dollars advanced at 8 per cent . for your
account ." Some time later the plaintiff
needed the money and on asking the local
manager for it was told the money was no t
then available, but suggested that the
plaintiff should put through a note on the
Bank for the money he required and thi s
was done . Afterwards the plaintiff made
enquiries from time to time as to his invest-
ment without definite reply, but he ha d
confidence in the local manager and di d
nothing further. Then through outside
enquiries by an inspector it was found that
the local manager during a number of year s
previously had defrauded over sixty cus-
tomers of the bank to the extent of over
$80,000 . In an action against the Bank to
recover the $2,500 so paid to the local man-
ager :—Held, that the Bank was liable to
the plaintiff, a customer, for the loss sus-
tained because of the misappropriation b y
the local manager of money which the
plaintiff had left with him for investment
in his capacity as local manager actin g
within the apparent scope of his authority .
MACK V. THE ROYAL BANK OF CANADA . 371

396

167

234

357

BENEFICIARY. -

	

-
See SUCCESSION DUTY.

BILL OF LADING .
See SHIP . 2 .

BREAD—Sale of.

	

-
See CRIMINAL LAW . 13 .

BREAKING AND ENTERING .
See CRIMINAL LAW. 1 .
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BRITISH NORTH AMERICA ACT—Sec . 92 ,
Subset . (9) . - - - 207
See CONSTITUTIONAL LAW .

BURGLARY—Informer—Accomplice . 57
See CRIMINAL LAw. 2 .

	

BY-LAW —Construction of. -

	

- 47
See MUNICIPAL LAW .

2 .	 Trades licence . -

	

-

	

- 207
See CONSTITUTIONAL LAW.

CALIFORNIA LAW .

	

-

	

- 407
See COMPANY LAW.

CARGO — Loss of—Duty of carrier—Lia-
bility for loss. - - 167
See SHIP .

167

CASE STATED. -

	

-

	

-

	

- 182
See ARBITRATION. 2.

CHARITABLE GIFT-Validity . - 439
See WILL. 2 .

CHATTEL MORTGAGE — Inventory at-
tached after mortgage signed—Filling in of
blanks—Validity.] Where the inventory of
goods and chattels referred to in a chatte l
mortgage was not attached thereto when
the mortgagor signed the mortgage, but wa s
attached later under instructions of th e
mortgagor before the mortgage was delivered
to the mortgagee, and before the mortgagor
had obtained possession of the goods under
a bill of sale from the mortgagee :—Held ,
not to invalidate the mortgage. STUBBERT
et al . v . SCOTT AND TEMPLE. -

	

- 496

CHINESE IMMIGRATION ACT. - 54
See STATUTE, CONSTRUCTION OF .

CITY—Liability for bursting of water -
main .

	

-

	

-

	

-

	

- 147
See DAMAGES . 4 .

CLAIMANTS—Priorities . -

	

- 477
See BANKRUPTCY. 1 .

COLLEGE COUNCIL. -

	

-

	

- 203
See PHYSICIANS AND SURGEONS .

COLLISION .

	

-

	

-

	

-

	

- 133
See INSURANCE . AUTOMOBILE. 1 .

2.

		

Automobiles . -

	

- 558
See NEGLIGENCE. 1 .

4.—Motor-cars . -

	

-

	

- 218
See NEGLIGENCE. 3 .

5. Motor - vehicles — Intersection —
Right>T of way—Damages . - 401
See NEGLIGENCE. 9 .

6.—Motor - vehicles — Intersection o f
streets Damages. -

	

-

	

-

	

- 423
See NEGLIGENCE. 10.

T.—Tram-ear and automobile . 288
See NEGLIGENCE. 4 .

COMMISSION—On collection by solicitors
—Scale—Action to recover—Duty of solici-
tors to inform client of scale of fees—Costs
—Order LXV ., r . 29 .] On the collection of
certain moneys for the defendant from the
Canadian Government in respect to damage s
after an award by the Royal Commission
for the investigation of Illegal Warfare
Claims, the plaintiffs, who were barrister s
and solicitors, claimed that in the absenc e
of special agreement, they were entitled t o
charge the defendant a commission in lieu
of costs on the collection of the claim
according to the scale provided for by the
Rules of Court, Order LXV., r. 29. The
plaintiffs recovered judgment for the
amount claimed but as they did not, before
deciding to let the matter stand without
determining the scale of the commission, _
draw the defendant's attention to the sai d
Supreme Court rule, and give him to under -
stand that in the absence of the scale of
commission being determined they intende d
to exact payment according to the rule, i t
was Held, that this was sufficient ground
for depriving them of the costs of the action .
CAMERON & CAMERON V. BOULTON. - 39

COMPANIES. -

	

-

	

-

	

- 507
See CRIMINAL LAW. 6 .

2 . Contract made through managing
director—Binding effect ofPresumption o f
authorityBona fide advance and taking of
security — Subsequent insolvency — R.S .G.
1927, Cap . 11, Sec. 64 .] In dealing with a
company in the ordinary course of business
through its general manager, it may be
assumed that he has authority to act fo r
the company if under the articles of asso-
ciation of the company such powers can b e
conferred upon him. One who makes an
advance to a company which happens to b e
on the eve of bankruptcy and takes security
therefor does not thereby come within the

CARRIER—Duty of .
See SHIP . 2.

COLLISION—Continued.

3.—Automobiles — Intersection—Right
of way.	 354

BROKER—Instructions to. -

	

- 265

	

See NEGLIGENCE . 2.
See STOCK.
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provisions of section 64 of the Bankruptcy
Act if he is not at the time already a credi-
tor ; and even if he is already a creditor, he
may, in special circumstances, make such an
advance and take a valid security therefo r
as well as for his pre-existing debt . Fur-
ther, if a preferred creditor within the
meaning of the Act, did not take his secur-
ity with the intent of procuring a preference
to himself over other creditors the trans-
action stands. In re BRrrlsu CoLuarslA
BOND CORPORATION AND LANG .

	

- 481

COMPANY .

	

-

	

-

	

-

	

- 477
See BANKRUPTCY. 1 .

2 .	 Principal and agent—Contract fo r
sale and delivery of poles—Agreement for
advances to be secured by notes and guaran-
tee of a third co,, Jn na/—Votes endorsed o n
behalf of third company by agent—Guaran-
tee signed on behalf of company by agent—
Ostensible authority—Forgery—Estoppel—
Holding out —Evidence—Liability of prim
cipal—R .S .B .C . 1924, Cap . 38, Sec . 127 (3) . ]
The defendant Shaw was managing director
and vice-president of the Duncan Lumbe r
Co . Limited from 1921 until the 12th of
October, 1927 . In March, 1927, he forme d
and controlled the Blue River Pole & Ti e
Co . Limited . On the 1st of November, 1927 ,
the Blue River Pole & Tie Co . Limite d
entered into a contract with the plaintiff to
sell and deliver 24,500 poles of certain sizes
at certain rates and by agreement as sup-
plemental to and part thereof the plaintiff
Company agreed to advance the Blue Rive r
Pole & Tie Co. Limited $18,000 at once and
$12,000 within 60 days represented by notes
of the Blue River Pole & Tie Co . Limite d
payable on demand, and it was agreed that
said notes be endorsed by the Duncan Lum-
ber Co. Limited and payment thereof be
guaranteed by said Duncan Lumber Co .
Limited . The plaintiff paid the $18,000 to
the Blue River Pole & Tie Co . Limited o n
the 1st of November, 1927, and the $12,00 0
on the 30th of November following. The
promissory notes were made by the Blu e
River Pole & Tie Co . Limited payable t o
the plaintiff, the first for $18,000 on the 1st
of November, 1927, and the second for $12, -
000 on the 30th of November and wer e
endorsed in the name of the Duncan Lumbe r
Co . Limited by Shaw. Shaw also signed i n
the name of the Duncan Lumber Co. Limited
a guarantee on the 1st of November, 1927 ,
to the amount of $30,000 guaranteeing pay-
ment of the money advanced or to h e
advanced to the Blue River Pole & Tie Co .
Limited . The first note, and the guarantee
were not delivered to the plaintiff Company

COMPANY—Continued .

until the 12th of November, 1927 . At a
meeting of the directors of the Dunca n
Lumber Co. Limited held on the 12th of
October, 1927, Shaw was dismissed as man-
aging director of the company and one W .
A. Pettigrove was appointed in his place .
On the 10th of November, 1927, one Nelson,
the manager of the plaintiff Company called
at the office of the Duncan Lumber Co .
Limited when, on his asking for Shaw he
was told by both the stenographer in the
office and Pettigrove that Shaw was no
longer managing director of the Duncan
Lumber Co. Limited and that Pettigrove
had been appointed in his place. In an
action to recover the amount of the notes ,
it was held that there was no notice of
change in Shaw's position to the plaintiff a t
the times material to the issue herein an d
the plaintiff was entitled to judgment.
Held, on appeal, reversing the decision of
MORRISON, C .J.S .C., that although the Dun -
can Lumber Co. Limited held Shaw out a s
having authority to make contracts between
themselves and others and to sign negotiabl e
instruments in the ordinary course of thei r
business, there was no holding out of Shaw
as authorized to endorse notes or give a
guarantee for the accommodation of others
(i .e ., the Blue River Pole & Tie Co. Lim -
ited) . The transaction was not one mad e
in the course of the Duncan Lumber Co .' s
business but contrary to it . Held, further,
that prior to the delivery of the first note
and the guarantee to the plaintiff, th e
plaintiff's agent in this Province had notic e
of the withdrawal on the 12th of October,
1927, of Shaw from control of the Dunca n
Lumber Co.'s business, when said Company
on that date passed a resolution appointing
Pettigrove to the management of the Com -
pany's affairs . NATIONAL POLE & TREATING
Co . V . BLUE RIVER POLE & TIE Co . LIMITED ,
DUNCAN LUMBER Co . LIMITED AND SHAW .

- 98

3.	 Solicitor acting for — Authority
Evidence .	 365

See CONTRACT . 2.

COMPANY LAW—Agreement to purchas e
treasury shares—Shares of another trans-
ferred to defendant and registered in his
name — Insolvency—Action by creditors—
Repudiation — California laze — Whethe r
applicable—Estoppel .] An agent of a Cali-
fornia company went to Victoria to sell
shares and through him the defendant
applied for shares in the Company . His
understanding was that he was to receiv e
treasury shares but he actually received
shares that were transferred to him by
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another person . The defendant's name was
entered upon the Company's register to hi s
knowledge, he received dividends, and late r
contributed funds to assist in rehabilitating
the company but it was not until after thi s
action was brought that he discovered h e
had not received treasury stock . He then
repudiated ownership of the stock . An
action by the creditors of the Company to
fix the defendant with liability for the Com-
pany's debts in proportion to the amoun t
of his shares in accordance with the laws o f
California, was dismissed . Held, on appeal ,
affirming the decision of MuarnY, J ., that
the plaintiff being in the position of that o f
a person having a statutory right to bring
an action against shareholders it must first
appear that the defendant was a share-
holder before he can succeed, but the defend-
ant was led to believe he was buying
treasury stock by the statement of th e
Company's agent when as a fact he was not
given treasury shares, so that there was n o
contract between the Ahlburg Company an d
the defendant for the shares standing in his
name. Held, further, that although the
defendant permitted his name to be entered
on the hooks of the Company as a share-
holder, was paid a dividend and after th e
Company became insolvent he joined with
other parties in sending an agent to investi-
gate with a view to rehibilitating the com-
pany, it was not till after this that he dis-
covered he did not receive treasury stock .
Estoppel in pais can only be set up in trans-
actions between the parties to the action o r
persons claiming through a party and th e
Ahlburg Company not being a party to thi s
action, the plaintiffs are not entitled t o
claim through that company. Per McPrriL-
LIPS, J .A . : Even if it could be said that the
defendant was a shareholder, upon the facts
of the ease no "mutual intention" of th e
application of the California law was estab-
lished nor by "fair implication" could it b e
implied (see Lord Watson in Hamlyn & Co .
v. Talisker Distillery (1894), A.C . 202 at p .
212) . AMERICAN SEAMLESS TUBE CORPORA -
TION et al. v. COWARD. -

	

-

	

- 407

CONDITIONAL SALE AGREEMENT.
-

	

-

	

-

	

- 119, 61, 381
See SALE OF GOODS . 1, 2 .

2 .

	

	 Assignment thereof . - 61, 381
See SALE OF GOODS. 2.

3.—Fictitious transaction — Vendor
without title to ear—Car traded—Subse-
quent holder obtains loan on car—Default
in payment and ear sold—R.S .B .C . 1924 ,
Caps . 22, 44 and 225 .1 Pacific Motors, Lim -

ited, purchased a motor-car from Diana-
Moon Motor Sales Ltd . Not having the
money to pay for it they arranged with the
plaintiff, a financing company, whereby th e
plaintiff was to pay Diana-Moon Motor
Sales Ltd . for the ear and became the osten-
sible owners thereof . Upon the car being
paid for it was delivered to the Pacifi c
Motors, Limited, and a conditional sales
agreement was taken by the plaintiff fro m
the Pacific Motors, Limited for the pur-
chase price, the agreement being duly regis-
tered . Pacific Motors, Limited, holding th e
ear for sale, exchanged it for another wit h
Fulwell Motors, Limited, and shortly afte r
Fulwell Motors, Limited, obtained a loa n
of $900 from the defendant, which was
secured by a chattel mortgage on the car .
Later Fulwell Motors, Limited, being i n
default in payment of the chattel mortgage ,
the defendant seized the car and sold it . In
an action for damages for conversion th e
plaintiff recovered $1,500 found as the value
of the car . Held, on appeal, reversing th e
decision of MCDONALD, J ., that the trans -
action out of which the conditional sal e
agreement arose was a fictitious one . The
car never same into the possession of th e
plaintiff and the conditional sale agreement
was ineffective to give them ownership in it .
The appeal should therefore be allowed and
the action dismissed . W. J . ALBUTT & Co . ,
LIMITED V . RIDDELL .

	

-

	

-

	

-

	

74

CONSTITUTIONAL LAW—Municipal tax
—Trades Licence By-lam—Ejusdem generis
rule—B .A .A . Act, See. 92 (9) . The defend -
ant was convicted by the police magistrat e
in Victoria on a charge of carrying on in
the City of Victoria the profession of a
teacher of music without a licence a s
required by the Trades Licence By-law of
said City . Held, on appeal, that there is
power in the municipality to impose the
licence tax and the appeal should be dis-
missed . REX V . BURNETT .

	

-

	

- 207

CONTRACT—Agreement to dismantle ship
and share profits—Whether partnership or
joint adventure—Appeal .] .The plaintiff
and defendant entered into an agreement on
the 10th of January, 1929, to undertake the
cutting and dismantling of the remainder
of the hulk of the S .S . Japan lying in Van-
couver Harbour . They were each to pay
one-half the cost of cutting, dismantling ,
loading, scow rent, wages and other neces-
sary expenses incurred to put the steel
obtained from the hulk alongside transport
ship necessary for loading. After said
expenses were paid the defendant wa s

CONDITIONAL SALE AGREEMENT—Con-
tinned .
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entitled to retain $500 per shipment from
the net profits of the first two shipment s
only, and the ultimate balances of the ne t
profits from all shipments were to be divided
equally between the plaintiff and defendant .
They worked together under said agreement
until the 7th of September, 1929, when the
plaintiff claims the defendant retained
moneys due the plaintiff and on the 9th o f
October, 1929, the defendant was indebted
to the plaintiff in the sum of $1,013 .51 .
Judgment was given for the amount claimed
the learned trial judge holding that there
was not a partnership as defendant claimed
but the parties were independent contrac-
tors . Held, on appeal, affirming the decision
of McDoNALD, J. (MARTIN, J.A . dissent-
ing), that while there were elements that
might point to a partnership, the nature o f
the transaction, the circumstances surround-
ing it and the manner in which it was car-
ried out point to the fact that the parties
had no intention of carrying on as a part-
nership . GILCHRIST MANUFACTURING Co .
LIMITED V . INTERNATIONAL JUNK CO . LIM -

	

ITED .	 258

2.—Company — Solicitor acting fo r
company—Authority— Evidence—Margina l
rule 370r .] Where on the trial of an action
or issue the plaintiff had put in certain
parts of the examination of the opposit e
party, it is the duty of the judge, either e x
mero mote or at the request of counsel to
"look at the whole of the examination" t o
see if he could form the "opinion that any
other part of it is so connected with the
part to be used that the last-mentioned par t
ought not to be used without such other
part ." and in so doing the object sought t o
be accomplished by putting in the original
part must be taken into consideration as
one of the elements in the forming of that
opinion . It is to be observed that the part
to be put in by the judge is not "explana-
tory" merely, but is "connected" with the
original part in such a way that it would
be contrary to justice to disregard it .
CANARY AND ZERBINOS V . VESTED ESTATE S
LIMITED.	 365

	

3 .	 Completion of. -

	

- 305
See MECHANIC'S LIEN .

	

4.	 Made through managing director—
Binding effect of—Presumption of authority .

See CoMnANIES . 2 .

5.—Management of farm for one yewr
—Dismissal—Agreement made on a Sunday
—PalidityR.S.C . 1927, Cap . 123, Sec. 41

CONTRACT—Continued.

The defendants, through an agent, one Skel-
ley, entered into an agreement with the
plaintiff on Sunday the 23rd of March ,
1930, to employ the plaintiff as manager o f
their dairy farm for one year at a salary o f
$100 per month, the plaintiff also to receive
10 per cent. of the profits earned during hi s
management . The plaintiff took over th e
management of the farm at once, remaining
there until the 16th of October following ,
when he was dismissed . In an action for
damages for wrongful dismissal and for six
months' salary :—Held, that the hiring of
the plaintiff on a Sunday was a "transac-
tion in connection with the ordinary call-
ing" of the defendants and so within th e
prohibition of the Lord's Day Act, and th e
action should be dismissed . Held, further ,
that although the Lord's Day Act is not
pleaded it is the duty of the Court to tak e
cognizance of the statute and to raise th e
point ex mero mote even if not pleaded or
raised by counsel . LISTER V . BURNS & Co.,
LTD . AND PALM DAIRIES, LTD . - - 468

6.	 Misrepresentation — Rescission —
Trade-mark — Registration—Materiality —
R.S .C . 1927, Cap . 201 . Sec . 20 .] The defend-
ant Young, managing director and chief
owner in the defendant Company, incor-
porated for the manufacture and sale of
Glycerine-Pumice Soap, entered into a n
agreement for the sale of the assets an d
goodwill of the Company to the plaintiffs ,
including a secret formula for the manu-
facture of the soap and trade-mark whic h
the defendant Young represented as duly
registered. The purchase price was $500
down and $4,500 in one month, also a royalty
of 25 cents per gross on all soap manufac-
tured until $7,500 be paid . The plaintiff s
paid the $500 and took over the busines s
including the formulae and trade-mark . Sub-
sequently they found the trade-mark was
not registered, and on bringing action for
rescission of the contract recovered judg-
ment . Held, on appeal, affirming the dec i
sion of MCDoNALD. J., that the statement
that a trade-mark was registered when i t
was not is a material misrepresentatio n
upon which rescission of a contract will be
ordered. Held, further, in respect to resti-
tution of the secret formula, that if a perso n
makes a contract and in pursuance thereof
puts a secret document in the hands of the
other, and it afterwards turns out that th e
contract should be rescinded because of
innocent misrepresentation . he has only
himself to blame and cannot claim he is
entitled to the formula. back in the same
condition as he held it before entering into
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the contract. SCEATS AND MURRAY V.
YOUNG AND THE GLYCERINE-PUMICE SOA P
COMPANY LIMITED . -

	

-

	

-

	

- 321

7.	 Ploughing of land—Land owned b y
company—Option to purchase given—Pur-
chaser to have land ploughed—President of
company arranges with plaintiff to do
ploughing at certain price — Plaintiff un-
aware of sale to purchaser—Liability fo r
work performed.] The defendant Company ,
owner of certain lands, gave an option to
purchase to one M ., one of the terms of th e
sale being that he should immediately hav e
the lands ploughed . The defendant Hale ,
who was president of the defendant Com-
pany, got in touch with the plaintiff with
reference to the ploughing and after they
had taken a view of the land with M. the
plaintiff entered into an agreement with
Hale to plough the land for $9 per acre .
The plaintiff proceeded with the work and
received money from M. on account of the
ploughing although he knew nothing as t o
M. having an option to purchase the prop-
erty. While the work was in progress M .
threw up the option and left the country .
The plaintiff continued his work to comple-
tion . The plaintiff recovered judgmen t
against the Company and Hale for the bal-
ance due in respect of the contract . Held,
on appeal, varying the decision of MORRISON ,
C.J.S .C. (MARTIN, J .A. dissenting in part) ,
that the judgment as against Hale shoul d
stand but that it should be dismissed a s
against the Company . DENNIS V . INDEPEN-
DENT LANDS LIMITED AND HALE . - 65

S.	 Procuring evidence for a conviction
under Excise Act—Consideration of certai n
payments on obtaining conviction—"Ex
turpi causa non oritur actio."] The plaint-
iff, who had been convicted for a breach of
the Excise Act, advised R., his solicitor,
that one B., against whom he had a griev-
ance, had likewise committed a breach of
the Excise Act . R. then approached the
defendant L . who was in touch with partie s
eager to be revenged on B. as B. had given
information to the Customs Commission
which resulted in heavy penalties being
imposed on said parties, and he entered into
an agreement with L. on behalf of himself
and the plaintiff to secure evidence agains t
B . shewing that he had been guilty of a
breach of the Excise Act for which R. was
to receive from L. $150 for bringing abou t
the prosecution ; $1,000 when a conviction
was secured and $1,000 for each month tha t
B . was sentenced to serve. R., with the
plaintiff's assistance, then secured the neces -

57 1
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sary evidence and on it being submitted t o
the Customs officials proceedings were insti-
tuted against B. who was convicted and
sentenced to 12 months' imprisonment .
Under the contract R . was paid through L .
two sums of $100 and $550 before the trial ,
$1,000 after B . was convicted and $850 after
B .'s appeal was dismissed . S. then brought
action for the balance due under the con -
tract . Held, on the facts, that the action
should be dismissed on the principle "ex
turpi causa non oritur actio ." [Affirmed on
appeal.] SYMINGTON V. REIFEL et al .

- 172, 388

9 .	 Sale of gasoline—Discount—"Usua l
and current trade discount allowed dealers "
—Interpretation.] The plaintiffs, proprie-
tors of a gas station entered into an agree-
ment with the defendant to purchase from
it exclusively for three years, gasoline, dis-
tillate and other petroleum products, in
consideration for which the defendant paid
the plaintiffs $1,500 in cash and they agreed
to furnish the petroleum products at the
same current market price as furnished to
the trade generally, and in addition to the
usual and current trade discount allowed t o
dealers of the Company an additional sum
of one cent per gallon of gasoline sold. At
the time the contract was entered into the
current trade discount was four cents per
gallon, but shortly after the defendant Com-
pany entered into contracts with other
dealers who agreed to purchase from the m
exclusively whereby they allowed them the
usual discount of four cents and an addi-
tional discount of two cents per gallon . The
plaintiffs brought this action for specifi c
performance, claiming that by virtue of thi s
the current discount was raised to six cent s
per gallon. The action was dismissed.
Held, on appeal, affirming the decision o f
MCDONALD, J., that the Company may enter
into special contracts with retailers wh o
agree to buy from it exclusively as to the
discount to be allowed, this does not affect
the "usual and trade discount allowed t o
dealers" and the action was properly dis-
missed . JACKSON & JACKSON V . SHELL OI L
COMPANY OF BRITISH COLUMBIA, LIMITED .

CONTRIBUTORY NEGLIGENCE .
	 273, 288
See MASTER AND SERVANT.

NEGLIGENCE. 4.

CONVERSION. -

	

-

	

- 297
See STOCKBROKERS . 2 .
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CONVICTION—By magistrate—Fine—Pay-
ment to magistrate under protest—Appea l

	

—Effect of—Jurisdiction .

	

-

	

- 277
See CRIMINAL LAW. 8 .

2.—In possession of opium . - 187
See CRIMINAL LAW. 3.

3.—New trial . -

	

- 57
See CRIMINAL LAW . 2 .

4.	 Sale of opium.

	

-

	

152, 556
See CRIMINAL LAW. 4, 11 .

5.

	

	 Second offence. -

	

-

	

- 474
See CRIMINAL LAW. 12 .

CORPORATION—Trade description—False .
	 377
See CRIMINAL LAW. 10 .

	

CORROBORATION .

	

- - - 89
See MINES AND MINERALS. 2 .

COSTS. - -

	

68, 39, 238, 558
See ADMINISTRATION . 2 .

COMMISSION .
DEBT .
NEGLIGENCE. 1 .

2 .	 Appeal .

	

-

	

-

	

-

	

- 485
See CRIMINAL LAW. I .

3.	 Interest .

	

-

	

-

	

- 161
See INSURANCE, ACCIDENT.

4.	 Taxation—Review—Witness fees—
Affidavit of disbursements—Hotel expenses
and meals—Witnesses not called .] In gen-
eral the fees for witnesses called at a tria l
should not be disallowed on the ground that
evidence negativing the fact of his attend-
ing more than one trial at the time was not
produced ; where, however, it is seriously
suggested as a fact by counsel on the taxa-
tion that a witness has attended in mor e
than one ease or for another purpose th e
taxing officer in his discretion may requir e
an affidavit negativing the statement or sug-
gestion so made . LAWSON V. INTERIOR
FRUIT AND VEGETABLE COMMITTEE OF DIREC -
TION . (No . 2) .

	

-

	

-

	

-

	

- 199

COUNTY COURT—Nearest to where com -

	

plaint arose.

	

-

	

-

	

- 502
See CRIMINAL LAW. 5.

COURTS—Small debts—Appeal to Count y
Court—" t earest County Court"—Jurisdic-
tion—R .S .B .C. 1924, Cap. 57, Sec . 48 .] Sec-
tion 48 of the Small Debts Courts Act pro-
vides that an appeal from the decision of a
magistrate shall lie either to the neares t
County Court or to a judge of the Supreme
Court . An appeal from a decision of the

COURTS—Continued .

Small Debts Court at Powell River taken
in the County Court at Vancouver wa s
quashed for want of jurisdiction, as there
are other County Courts closer to where th e
trial took place than Vancouver . Held,
further, that as the section reads "nearest
County Court" it refers to the Court itsel f
and not to the "County Court District . "
PARRY V . THOMSON. - -

	

-

	

- 461

CREDITOR .

	

-

	

-

	

-

	

- 232
See BANKRUPTCY. 2 .

CRIAIINAL LAW—Breaking and entering—
Theft—Jury—Charge—Names of aliases o n
indictment—No proof of—R.S .C . 1927, Cap .
59, Sec. 4 (5) —R .S .B .C. 1924, Cap . 123 ,
Sec . 7—Criminal Code, Secs . 460 and 1014. ]
In the early morning of the 21st of October,
1929, the safe in the Government Liquo r
Store at Vernon was blown open and ove r
$1,100 in cash stolen . Four days previously
the accused borrowed 75 cents from a man
in Kelowna and in conversation with him
stated he was going to Vernon and wa s
going to have a holdup . The accused wa s
not seen again until the 22nd of October i n
Revelstoke, there being evidence of his
spending in the three following days various
sums amounting in all to about $250 . In
the month of March following he was
arrested on a charge of breaking and enter-
ing under section 460 of the Criminal Cod e
and convicted . Six aliases of the prisone r
had been recited in the indictment whic h
was preferred to the grand jury and the
learned trial judge in his charge stated that
accused was going about the country under
three or four aliases when in fact only on e
alias was proved on the trial . Held, o n
appeal, affirming the decision of MORRISON ,
C .J.B.C . (MACDONALD, C .J .B .C . dissenting
and holding there should be a new trial) ,
that the inclusion of a number of aliase s
unnecessarily in the bill of indictment i s
contrary to the practice, is a deviation from
the ordinary course of criminal justice, an d
should be deprecated, but there was in fact
one alias shewn to have been used by th e
accused . Whether this amounts to a sub-
stantial wrong to the accused is a questio n
of degree, but considering this with th e
exact language used in the charge, and hav-
ing regard to all the circumstances of the
case it was held that no miscarriage o f
justice actually occurred and so the appeal
was dismissed . REx v. NOLAN. - 357

2.	 Burglary—Informer—Accomplice
—Intent to commit a crime—Conviction—
New trial.] On a charge of burglary the
accused stated he was instructed by a police
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officer to take part in a burglary in order
to assist the police in bringing a criminal
to justice. He informed the police befor e
the burglary as to where and when it was
to take place, accompanied the real crimina l
in his breaking into a house and taking
goods, then instructed the police where th e
goods were to be found and gave informa-
tion leading to the arrest of the criminal .
There was conflict between the evidence of
the accused and that of the police office r
who instructed him . The magistrate con-
victed the accused, stating he was relieved
from weighing the evidence of the polic e
officer and the other witnesses, as the evi-
dence shewed clearly that the accused helped
to commit the crime . Held, on appeal ,
reversing the decision of the magistrate,
that if the accused's evidence is believed ,
what he did was not with the intention of
committing a felony but with the intention
of assisting the police in bringing the rea l
criminal to trial . The magistrate was boun d
to weigh the evidence of the witnesses an d
come to a conclusion, and there being a find-
ing he omitted to make which is essential to
the disposal of the appeal, there should be a
new trial. REx v . GILMORE .

	

-

	

- 57

	

3.	 Charge of being in possession of

opium — Conviction — Imprisonment — De-
portation — Warrant — Validity — Habeas
corpus—R .S.C . 1927, Cap. 93, Sec. 43 (2) —
Can. Stats . 1929, Cap . 49, Sec. 4 (d) . ] An
applicant for a writ of habeas corpus had
been convicted for having drugs in his pos-
session and sentenced to imprisonment . On
the expiration of his term he was brought
from Alberta to Vancouver, placed in the
custody of the controller of Chinese immi-
gration there and held for deportation on a
warrant from the deputy minister of immi-
gration and colonization addressed to "Mr .
Thomas Jelley, controller of Chinese immi-
gration, Winnipeg, Man ., or any Canadian
immigration officer ." Held, dismissing the
application that the applicant was properly
detained under the warrant . REx v . Man
FUNG . 	 187

	

4.	 Charge of selling opium—Convic -
tion—Revision of sentence—Power of Court
of Appeal—Criminal Code, Secs . 1013 (2 )
and 1015—B.C . Stats . 1929, Cap. 49 . Secs .
4 and 14 .1 On a charge of selling opium
the accused was found guilty and sentenced
to imprisonment for one year and one day
and fined $200. On appeal by the Crow n
that the sentence be increased by directing
that in default of payment of the fine the
accused be imprisoned until the fine be pai d
or for a period not exceeding twelve months,

CRIMINAL LAW—Continued.

as required by section 14 of The Opium an d
Narcotic Drug Act, 1929 :—Held, that th e
Court has power to increase the sentence
and there should be added thereto a term of
imprisonment in default of payment of the
fine. REX V . CHOW DUCK YUET . - 152

5.—Charge under Game Act—Appeal
to County Court—No return of magistrate' s
order—Jurisdiction to hear appeal—Non-
disclosure of place where complaint arose—
Nearest County Court—R .S .B .C. 1924, Cap .
98, Sec . 11 (2) ; Cap. 245, Secs . 77, 80 and
85—B.C. Stats . 1925, Cap . 13, Sec . 6.] Sec-
tion 77 of the Summary Convictions Act
provides that any person who thinks himsel f
aggrieved by any conviction or order made
by a justice may appeal to the County Court
at the sittings thereof nearest to the place
where the cause of the informatnon or com-
plaint arose . On appeal by the Crown from
the dismissal of an information laid for a
contravention of the Game Act to the
County Court at Victoria the evidence
shewed that the offence was committed at
Goldstream in the County of Victoria .
Held, that Goldstream is sufficiently notor-
ious for its situation to be taken judicial
notice of by the judge in whose county it i s
situate, that the only sittings in his county
are held at Victoria, that Goldsteam is only
about 12 miles from Victoria and the north -
ern boundary of the County (there being n o
other adjoining county except north) i s
many miles further away . The inevitable
evidentiary inference being that the "near-
est sitting" is at Victoria. The magistrate
did not, as directed by section 85 of the
Summary Convictions Act transmit th e
order dismissing the information to th e
Court to which the appeal is by the Act
given . Held, that this provision is merely
directory and non-compliance with it by the
magistrate does not deprive an appellant of
his appeal properly brought by notice duly
given . Rex v . Hornby (1923), 32 B .C . 50 5
applied . REx v. ZARELLI AND NEWELL . 502

6.—Companies — Managing directors
and promoters—Publishing false statement
with intention that it should be acted upon
—Criminal intent Essentials of offence—
Conviction set aside—Criminal Code, Sec .
414 .1 A conviction under section 414 of the
Criminal Code which deals with false state-
ments by directors and promoters of com-
panies can only be secured if proof is given
that (1) the statements are in themselves
false in some material particular (2) and
not only so but false to the knowledge of
the accused and (3) made with intent to
defraud . REx v . BOWEN .

	

-

	

- 507
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7 . 	 Conviction by magistrate—Fine—
Paid without waiving rights of appeal—Cost s
of appeal fixed by magistrate on following da y
—Costs paid to County Court registry a t
request of magistrate—Appeal—Jurisdictio n
—R .S .B .C . 1924, Cap. 245, Sec. 78 (c) . ]
The accused was convicted before a magis-
trate of driving to the common danger, an d
fined $10 . Accused paid the fine at the time
of the hearing to the magistrate, stating
that it was paid "under protest and withou t
waiving any of his rights as to an appeal . "
On the following day the amount that the
magistrate deemed sufficient to cover th e
costs of the appeal was fixed by him at $100 .
This amount was then paid by the accused
at the request of the magistrate to th e
registrar of the County Court. Held by the
County Court judge to be a sufficient com-
pliance with section 78 (c) of the Summar y
Convictions Act, and on the facts the con-
viction was quashed. Held, on appeal,
affirming the decision of NISBET, Co. J. tha t
as the deposit was made with the registrar ,
who in any case would have been entitled t o
receive it from the magistrate and wa s
authorized by him to receive it direct fro m
the accused there was a sufficient compli-
ance with section 78 (c) of the Summary
Convictions Act and there was jurisdiction
to hear the appeal . REx v. TALBOT. - 485

8 . Conviction by magistrate—Fine—
Payment to magistrate under protest —
Appeal—Effect of—Jurisdiction — R.S.B .C .
1924, Cap. 245, Sec . 78 (c) ] . On appea l
from a conviction by a magistrate for sell-
ing liquor the County Court judge found i n
favour of the accused on the merits bu t
reserved judgment on a preliminary objec-
tion that the deposit of $300 which accuse d
was fined was not in Court and there was
no jurisdiction to hear the appeal . In hi s
reasons for judgment on the preliminary
objection the County Court judge found that
accused on being arrested was released on
cash bail of $300. After conviction by th e
magistrate this cash bail of $300 was by
consent of all parties converted into pay-
ment of the fine, the fine being paid unde r
protest to the magistrate. Later the mag-
istrate fixed $50 as the amount required t o
cover costs of appeal, which was paid . The
magistrate then remitted the $50 to th e
County Court registry but remitted the $30 0
fine into the treasury of the City of Ross -
land. The reasons for judgment concluded
with the statement that the accused de-
posited with the justice making the convic-
tion an amount sufficient to cover the su m
so adjudged to be paid together with such

I CRIMINAL LAW—Continued .

further sum as such justice deems sufficient
to cover the costs of appeal . There was a
sufficient compliance with section 78 of th e
Summary Convictions Act . The preliminary
objection therefore fails and the convictio n
should be quashed. Held, on appeal, affirm-
ing the decision of BROWN, Co . J. (MAC -
DONALD, C .J .B .C . dissenting), that although
in the reasons of the judge below there is a
statement which is in absolute contradictio n
to his final declaration upon the matter an d
it being final it should receive the most
attention, namely, "that accused deposited
with the justice making the conviction a n
amount sufficient to cover the sum s o
adjudged," citing the very words of the
statute . It must be held there was a sub-
stantial compliance with the statute and
the appeal should be dismissed. Per MARTIN,
J .A . : "Under protest" is an improper ex-
pression because fines cannot be paid in tha t
may . It is a growing practice which shoul d
be sharply discountenanced that such a
transaction should take place in the Cour t
as a fine being paid under protest . REx v.
SUTHERLAND .

	

-

	

-

	

-

	

- 277

9.--Electing mode of trial—Speedy
trial—Effect of subsequent improper elec-
tion—Notice of appeal—Service on solicitors
—Habeas corpus—Criminal Code, Secs . 827
and 1011 .] Where a prisoner is convicte d
in the County Court Judge's Criminal Court
after electing for speedy trial and an entr y
of this appears on the record it will be pre-
sumed on habeas corpus proceedings, unles s
the contrary is shewn, that the consent of
the prisoner to be so tried was regularly
obtained and that his option to elect wa s
exercised only after the judge stated hi s
right of election in the manner prescribed
by section 827 of the Criminal Code. A
good election for speedy trial was held not
to be affected by the fact that a subsequent
election made after a slight amendment i n
the charge may not have been taken in th e
proper manner . Per MARTIN, J .A . : Upon
the County Court judge's Criminal Court
becoming a Court of competent jurisdictio n
with respect to a case before it, the remedy ,
if any, for irregularities in the subsequent
conduct of the proceedings is in section 101 4
of the Criminal Code . REX V . WONG CHUE N
BEN. (No. 2) .

	

-

	

-

	

-

	

- 188

10 .	 False trail, deo—Corpora -
tion—Prow , 7,ire—1 ' ,- T al,,t s/ination
—Prot, ,biGoninnl ( /, Secs. 489 ,
781 and 78'--Can .'st , . 1919, Cap . 46, Sec .
13 .1 Objection to a ma i=ttate proceeding
with a preliminary inquiry against an
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CRIMINAL LAW—Continued .

accused on the ground that being a corpora-
tion the offence charged could be prosecute d
by indictment only, is without force since
the passing of section 782 of the Criminal
Code. REX V . ROBERTSON ' S BAKERIES LIM-
ITED .	 377

	

11 .	 Habeas corpus—Charge of selling
opium—Conviction—Revision of sentence on
appeal—Held for deportation—Can . Stats.
1929, Cap . 49, Sec. 26 .] Accused was con-
victed of selling opium and sentenced to
imprisonment for one year and one day an d
fined $200 . On appeal by the Crown that
the sentence be amended in order to comply
with the provisions of section 14 of th e
Opium and Narcotic Drug Act, the Court o f
Appeal added to the sentence that in defaul t
of payment of the fine he be imprisoned
until the fine be paid or for a period of
three months, to commence to run at th e
end of the term of imprisonment awarded.
On the expiration of the sentence accused
was taken into custody by the immigratio n
authorities and held under a warrant of th e
deputy minister of immigration, which
recited the conviction by the trial judge .
On an application for a writ of habea s
corpus on the ground that the conviction b y
the trial judge, recited in the deportatio n
order, was wiped out when the Court o f
Appeal gave judgment and altered the orig-
inal sentence . Held, that the Court of
Appeal did not make a new conviction bu t
only added to it sufficient to bring the sen-
tence within the requirements of the Act,
and the application should be dismissed . In
re Chow DucK YI;ET .

	

-

	

-

	

- 556

	

12.	 Intoxicating 7i,/)mrs—Procedur e
before magistrate — Con lotion — Secon d
offence—Proof of—Certificate of registrar o f
Court—Sufficiency of—R .S .B .C. 1924, Cap.
146, Sec. 93.] Where an information for a n
offence under the Government Liquor Ac t
alleges a previous conviction the magistrate
may read the whole of the information to
the accused before proceeding with the hear-
ing of the charge of the subsequent offence .
Held, further, that as the certificate of the
registrar of the County Court, produced a s
evidence of a previous conviction, containe d
no proof or statement that his office is one
in which convictions are returned or a state-
ment that a conviction of the nature referre d
to was so returned, nor does it afford an y
proof that "His Honour F . MaB . Young" i s
or was a judge of the County Court or o f
any Court entitled to convict Dalbergh, sai d
certificate does not comply with the require-
ments of section 93 { b) of the Government

CRIMINAL LAW—Continued .

Liquor Act as proof of a previous convic-
tion . REX. V . DALBERGH. -

	

- 474

13.—Sale of bread under weight shew n
on stickers attached —Criminal intent—
Error due to accident—Volume of busines s
—Criminal Code, Sec . 489.] On a charg e
of selling bread to which a false trade
description was applied, two loaves were
produced in Court with stickers on the m
stating them to be sixteen ounces in weight,
whereas, one was actually fourteen ounce s
and the other fifteen ounces . Evidence wa s
also given of a sale a month previously o f
six double loaves, the combined weight o f
which was 30 ounces apiece and they shoul d
have weighed 32 ounces but the purchaser
in this case having brought the error to the
attention of the vendors it was rectified .
Up-to-date machinery was employed by the
accused who turned out from 40,000 to 60, -
000 loaves of bread per day . The evidence
disclosed that mistakes might arise first b y
putting 16-ounce stickers on 14-ounce loave s
as the bakery turned out loaves of both
weights and secondly that the adjustin g
screw controlling the dividing of the dough
became loose at times through accident an d
light-weight loaves might have been pro-
duced before it was adjusted. Held, tha t
the question is whether the defendant has
been infringing upon the Act by design . The
evidence discloses only two cases of the sale
of light-weight bread in a very large volum e
of business carried on with proper machin-
ery, and of which the directors and owners
of the bakery had no connection or knowl-
edge, and there being so much opportunit y
of letting a light-weight loaf of bread on
the market by mere accident the charge
should be dismissed . REX V . CANADIAN
BAKERIES LIMITED. -

	

- - 234

DAMAGES. - -

	

- 154, 398
See NEGLIGENCE. 6, 12.

2.—Action for .

	

-

	

- 281
See SALE OF LAND .

3.---Action for .

	

-

	

-

	

- 297
See STOCK-BROKERS . 2 .

4.	 City waterworks—Bursting of a
main—Flooding of plaintiff's property —
Liability of the city .] . A water main bein g
part of the waterworks system of the City
of Vancouver burst, and the water floode d
the plaintiff's property causing considerabl e
damage . In an action for damages :—Held ,
that the construction of the waterworks
being authorized by Act of Parliament, an d
there having been no act of negligence, th e
city is not liable in damages to the plaint-
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iffs . RENAHAN et nx. V. CITY OF VANCOU-
VER.	 147

5.—Fall from stairway—Defective con-
struction alleged—Res ipso loquitur—T-al -

	

eriti non fit injuria—Evidence .

	

-

	

81
See NEGLIGENCE. 5.

6.	 Fire Appraisers — Appraisement .
	 21
See INSURANCE, AUTOMOBILE . 2.

7.—Measure of .

	

-

	

-

	

- 119
See SALE OF GOODS . 1 .

8.—Motor-vehicles — Collision — Inter-
section—Right of way. -

	

-

	

- 401
See NEGLIGENCE . 9 .

9.—Motor-vehicles — Collision — Inter-
section of streets .

	

-

	

-

	

-

	

- 423
See NEGLIGENCE . 10 .

1O.--Principal and agent—Stock-broker
—Dealing in margins—Sale by broker . ]
Stock-brokers bought wheat for P . on mar-
gin . On the first transaction P. signed a
printed buying order, which provided tha t
"it is further understood and agreed that
on all marginal business the right is reserved
to close the transactions when margins ar e
running out without further notice," and o n
several subsequent transactions the notices
confirming orders and containing thes e
words were sent by the defendants to the
plaintiff. The prices having fallen th e
brokers notified P. that money was require d
to cover and if not paid before the opening
of the market on the following day he woul d
be sold out . On the following morning no
money being paid the wheat was sold at a
loss to P. Held, on the facts, that th e
plaintiff must be taken to have assented to
this condition and that it must be regarde d
as a term of the contract between him an d
the defendants ; and the broker's decisio n
that P.'s margins had run so low that the y
were justified in selling him out was a rea-
sonable one on the facts as they then existed.
Held, further, that the brokers were no t
bound to give P . reasonable notice befor e
selling but even if they were so bound,
reasonable notice had, in fact, been given.
PATTERSON V . BRANSON, BROWN & CO ., LTD.

11.	 Special. -

	

-

	

- 31 7
See NEGLIGENCE. 8 .

DEBT—Action to recover—Assignment of
debt after commencement of action—Deb t
reassigned to plaintiff before trial---Equit-
able assignment—Laws Declaratory Act

DEBT—Continued .

Costs — R.S .B .C. 1924, Cap. 135.] The
plaintiff brought action on the 2nd of July ,
1929, for balance of account for goods sold
and delivered . On the 25th of October fol-
lowing the plaintiff assigned the debt t o
three persons who on the following day
assigned the debt to M . and on the 1st o f
January, 1930, M . reassigned the debt t o
the plaintiff . The trial commenced on th e
21st of February, 1930 . These facts were
disclosed before the close of the plaintiff's
case when the defendant was put in the box
and gave his evidence in chief before
adjournment . On the following morning
defendant moved for and obtained an amend -
ment to his dispute note setting up i n
defence the several assignments, and th e
plaintiff's motion to add the several
assignees as parties to the action was
refused. The judge then dismissed th e
action holding that the plaintiff's right o f
action was lost by reason of the assign-
ments . Held, on appeal, reversing the deci-
sion of 4ICINTOSH, Co . J., that both motions
were unnecessary and improper . The sev-
eral assignments were merely equitable, n o
notice having been given to bring the m
within the Laws Declaratory Act and th e
plaintiff was the proper party in whose
name to bring the action. The case was not
completed, the plaintiff not having insiste d
on his right to cross-examine the defendant
and there should be judgment directing th e
continuance of the trial . Held, further,
there should be no costs to either party a s
both were to blame, the one for bringing
about the dismissal and the other for not
insisting upon its right to cross-examine .
MOUAT BROTHERS COMPANY LIMITED v .
WARNIER.	 238

517

362

187

556

DISCIPLINARY POWERS. -

	

- 203
See PHYSICIANS AND SURGEONS .

DISCOUNT—Sale of gasoline.

	

- 449
See CONTRACT . 9 .

DISCOVERY .

	

-

	

-

	

1
See PRACTICE. 4 .

	

DEBTS CONTRACTED.

	

-
See PARTNERSHIP . 2.

DENTISTRY—Unskilful work .
See NEGLIGENCE . 7.

DEPORTATION .

	

-

	

-
See CRIMINAL LAw . 3 .

2.—Held for.

	

-

	

-
See CRIMINAL LAW. 11 .
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DISCOVERY—Continued.

2.	 Persons subject to examination—
Action on building contract—Examination
of architect .] Where an architect is engaged
in such a capacity that the primary purpose
and effect of his engagement is to delegate
to him a portion of the defendants' author-
ity and constitute him their agent to dea l
with third parties within the general scope
of his employment, he is subject to examina -
tion for discovery by the plaintiff . HYSLO P
V. BOARD OF SCHOOL TRUSTEES OF NEW
WESTMINSTER .

	

201

DISCRETION—Date of trial .

	

194
See Practice . 5 .

DOCUMENTS—Production of . - 182
See ARBITRATION. 2.

ELECTION—Trial . -

	

-

	

- 188
See CRIMINAL LAw. 9 .

EQUITABLE OWNER.

	

- 68
See ADMINISTRATION . 2 .

EQUITABLE ASSIGNMENT .

	

- 238
See DEBT.

ESTOPPEL .

	

31, 342, 98, 407,
142, 297

See ADMINISTRATION . 1 .
COMPANY. 2 .
COMPANY LAW .
MORTGAGE . 3 .
STOCK-BROKERS . 2 .

EVIDENCE . 182, 98, 365, 273, 142,
354, 423, 517, 125

See ARBITRATION. 2 .
COMPANY. 2 .
CONTRACT. 2 .
MASTER AND SERVANT .
MORTGAGE. 3 .
NEGLIGENCE . 2, 10 .
PARTNERSHIP . 2 .
PRODUCE MARKETING ACT .

2.—Application to allow in—Whether
due diligence exercised—Rule as to . - 309

See PRACTICE . 3 .

3.	 Finding of trial judge—Appeal .
-

	

- 281
See SALE OF LAND.

4.--Intoxication .

	

-

	

-

	

- 177
See INSURANCE, AUTOMOBILE . 3 .

EVIDENCE—Continued .

7.

	

Onus of proof. -

	

-

	

- 116
See MALICIOUS PROSECUTION .

8.	 Rectification .

	

-

	

-

	

-

	

84
See MINES AND MINERALS . 1.

EXAMINATION—Person subject to . 201
See DISCOVERY. 2 .

EXAMINATION FOR DISCOVERY—Agen t
or servant subject to . - - 1
See PRACTICE . 4.

EXCISE ACT—Procuring evidence for con-
viction under. - 172, 388
See CONTRACT. 8.

EXECUTORS .

	

- - - 31, 342
See ADMINISTRATION . 1 .

2.—Assets of testator—Breach of trus t
—Acquiescence of beneficiary—Estoppel
	 31, 342
See ADMINISTRATION. 1 .

EXPROPRIATION—Water-works. - 251
See TAXATION. 1 .

FARM—Management of—Dismissal . 468
See CONTRACT . 5 .

FICTITIOUS TRANSACTION. - 74
See CONDITIONAL SALE

AGREEMENT. 3 .

FINE—Paid without waiving rights o f
appeal.

	

-

	

-

	

-

	

485
See CRIMINAL LAW . 7 .

2.Payment under protest .

	

277
See CRIMINAL LAw. 8.

FIRE — Damages — Appraisers—Appraise -
ment .	 21
See INSURANCE, AUTOMOBILE . 2 .

FIRE INSURANCE.
See under INSURANCE, FIRE .

FORECLOSURE—Redemption—Time for.

	

-

	

-

	

- 361
See MORTGAGE . 2 .

	

FORFEITURE—Relief from . -

	

- 241
See LANDLORD AND TENANT .

5.

	

Jury. -

	

-

	

-
See NEGLIGENCE. 5 .

81 FORGERY .

	

-

	

-

	

-

	

98
See COMPANY. 2.

	

6 .	 Of surviving partner — Corrobora-

	

tion	 89
See MINES AND MINERALS. 2 .

FOREIGN JUDGMENT — Affecting rea l
property in British Columbia . 549
See INTERNATIONAL LAW.
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FRANCHISE .

	

-

	

-

	

-

	

525
See AGREEMENT .

FRAUDULENT MISREPRESENTATION-
Evidence—Finding of trial judge
Appeal .

	

-

	

-

	

-

	

- 281
See SALE OF LAND .

GAME ACT—Charge under .

	

- 502
See CRIMINAL LAw . 5.

GASOLINE—Sale of—Discount. - 449
See CONTRACT. 9 .

GIFT—Presumption of .

	

-

	

43
See HUSBAND AND WIFE .

GRATUITOUS PASSENGERS.

	

- 423
See NEGLIGENCE . 10 .

HABEAS CORPUS. - 187, 188, 556,
458, 54

See CRIMINAL LAw . 3, 9, 11 .
PRACTICE. 5 .
STATUTE, CONSTRUCTION OF .

HUSBAND AND WIFE—Wife's funds con-
trolled by husband in wife's lifetime—Deat h
of wife—Presumption of gift .] Where a
wife entrusts to her husband the manage-
ment of her funds out of which he pay s
their expenses and makes investments tha t
they from time to time agree upon, the
question of whether the law implies a gift
to the husband depends on the particula r
facts in each case. Bartlett v . Bull (1914) ,
26 W .L.R. 831 applied . WALKER AND ROB-
ERTS V . SILK .

	

-

	

-

	

-

	

43

IMPRISONMENT .

	

-

	

-

	

- 187
See CRIMINAL LAW. 3 .

INCOME.

	

-

	

-

	

- 251, 209
See TAXATION. 1, 2 .

INCOME TAX—Fire insurance—Use an d
occupancy insurance—Plant destroyed b y
fire—Insurance moneys paid for use and
occupancy—Whether taxable—"Income"—
Definition— Appeal — R .S .B .C. 1924, Cap.
254, Sec. 21 The defendant Company,
manufacturers and dealers in lumber prod-
ucts, insured in several companies against
loss and damage to its plant and property
by fire . Further insurance was taken out
in the same companies against loss or dam-
age which might be sustained in the event
of its plant being shut down and business
suspended in consequence of fire and damage .
The last mentioned commonly known as
"use and occupancy insurance" was effecte d
by the defendant under policies to th e
amount of $60,000 in respect of loss of "net

INCOME TAX—Continued .

profits" and $84,000 in respect of "fixed
charges ." The plant and premises in ques-
tion were destroyed by fire and by adjust-
ment with the insurance companies under
the policies the defendant was paid $43,000
for loss of "net profits" and $52,427 .50 i n
respect of "fixed charges ." It was held o n
the trial that the money so received was
subject to taxation. Held, on appeal ,
affirming the decision of MACDONALD, J .
(MARTIN, J .A . dissenting), that the money
received from "use and occupancy insur-
ance" was taxable income and subject to
taxation under the Taxation Act. THE
KING V . B .C. FIR & CEDAR LUMBER COMPAN Y
LIMITED.	 227

INFANT—Custody—Parental rights—Child
brought up from infancy by aunt—Welfar e
of child paramount consideration—Deliver y
to father .] Shortly after the birth of an
infant in January, 1921, the mother died
and the father who was an engineer in
Vancouver having no suitable home gave
the infant over to Mrs. H. (the married
sister of his late wife who lived with he r
husband in Ontario) to take charge of he r
and bring her up as one of her own family ,
there being evidence of the father statin g
that his daughter was to be hers for all
time. The infant lived with the aunt in
Ontario where she was well eared for an d
received proper instruction until August ,
1930, when on the father's invitation the
aunt and child visited him in Vancouver .
Shortly after their arrival the father took
the child away and put her in a convent ,
refusing to give her back to the aunt . Dur-
ing the child's stay in Ontario the father
sent $500 for her maintenance the aunt stil l
retaining $300 of this in a trust account for
the infant . The child was unhappy in the
convent and wanted to remain with her
aunt . An application by the aunt by way
of originating summons for custody of the
child was granted. Held, on appeal, revers-
ing the decision of MCDONALD, J. (MAC-
DONALD, J .A . dissenting), that the fathe r
had never surrendered his parental right .
There was no suggestion of unfitness in th e
father and although the welfare of th e
infant is the paramount consideration it i s
the settled practice that the claim of the
father must prevail unless the Court i s
judicially satisfied that the welfare of th e
child required that the parental right
should be superseded . In re EVA C . JOHN-
SON, AN INFANT . JOHNSON V. HALL. 328

INFORMATION—Quo warranto proceedings
—Trial—Onus—Crown Office rule 134 .] On
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INFORMATION—Continued.

the hearing of an information in the natur e
of quo warranto proceedings to oust the
respondent from his office as one of th e
committee of adjustment under the Dair y
Products Sales Adjustment Act, the onus i s
on the respondent to prove that he i s
entitled to hold the office so attacked. TH E

KING ex rel . WHITTAKER V. SHANNON .

INFORMER—Accomplice.

	

-

	

-

	

57
See CRIMINAL LAw . 2 .

INSOLVENCY. - - - 481, 407
See COMPANIES. 2 .

COMPANY LAW .

INSURANCE — Automobile driven by in-
sured's daughter—Judgment obtained b y
plaintiff against her for negligent driving—
Action defended by insurance company—
Action against insurance company—Costs
and interest —Extent of liability—B.C .
Stats . 1925, Cap . 20, Sec . 24 .] B., the
owner of an automobile, was insured against
loss in the defendant Company . Under the
policy the indemnity to the owner is als o
available in the same manner to any person
or persons while riding in or legally operat-
ing the automobile with the permission of
the insured or of an adult member of the
insured 's household . An accident occurre d
when B .'s daughter was driving the car
with his permission, and the plaintiff recov-
ered judgment against her for negligen t
driving, the insurance Company takin g
charge of the defence on the trial . In an
action against the insurance Company under
section 24 of the Insurance Act the plaintiff
recovered judgment for the amount of th e
judgment against B .'s daughter . Held, on
appeal, affirming the decision of GREGORY,

J., that the plaintiff acquires her right to
sue the Company under section 24 of said
Act providing the person causing the injur y
is insured against liability and although
the insured's daughter was not specificall y
named in the policy she answers the descrip-
tion of parties interested and to whom
indemnity is available under section E .
thereof and would be entitled to bring action
under said section . Held, further, tha t
although the policy limited the Company' s
liability

to $5,000, the limitation does not
include' the costs of a suit on a claim fo r
damages which was defended by the Com-
pany pursuant to the terms of the policy,
or interest from the date of the judgment ,
the interest to be on the amount of th e
limitation only . VANDEPITTE V . THE PRE-
FERRED ACCIDENT INSURANCE COMPANY OF

NEW YORK AND BERRY. - -

	

- 161

INSURANCE, AUTOMOBILE — Collision—
Driver intoxicated—Statutory condition —
False statement by insured—Insurance and
costs of action paid—Discovery of falsity of
statement after payment—Action to recover
back payments—Liability of co-defendan t
for deceit .] The plaintiff insured L . against
loss with respect to his automobile, one of
the statutory conditions of the policy bein g
that the Company would not be liable under
the policy while the automobile with the
knowledge, consent or connivance of the
insured is being driven by an intoxicated
person. L., while driving his automobile,
collided with an automobile driven by one
W. Three of W .'s passengers sued L. for
damages and the Company undertook the
defence . L . filed proof of loss claiming $500
for damages to his car in which he stated
that nothing had been done by or with hi s
privity or consent to violate the condition s
of the policy or render it void and his state-
ment was corroborated by the defendant V.
who was a passenger in his car at the time
of the accident . The plaintiff then paid L.
the $500 so claimed and paid its solicitor s
$772 .50 in respect of the defence of the
above-mentioned action . The defendant V.
then brought action against W. for damages
and later added L. as a party defendant.
The plaintiff Company undertook the defence
of the action for L ., and upon an examina-
tion for discovery learned for the first tim e
that L. was intoxicated at the time of th e
collision . The Company immediately with-
drew from L.'s defence and commenced thi s
action alleging that it was induced to mak e
the said payments of $500 and $772 .5 0
respectively upon the false representatio n
of the defendant L . and that the defendan t
V. actively assisted in such false representa-
tion . Held, that on the evidence the insure d
was intoxicated at the time of the accident,
and he thereby deprived himself of the bene-
fit of the policy, the insurer not being under
the burden of proving that the accident wa s
due to intoxication . Held, further that th e
defendant V. who was L.'s passenger, knew
that if the facts were disclosed the insure d
could not recover and she had in view th e
making of a claim for damages on her ow n
behalf . She was under an obligation to th e
insurer not to misrepresent the facts an d
having done so was jointly liable with th e
insured for the amount paid him . GENERAL

CASUALTY INSURANCE COMPANY OF PARIS

v. LAMBERT AND VANCE. -

	

-

	

- 133

2 .—Fire — Damages—Appraisers—Ap-
praisement — Order to remit — Appeal —
B .S .B .C . 192/, Cap. 13, Sec . Id—B .C. Stats.
1925 . Cap . 20, Sec. 151 (statutory condition
6.] The plaintiff insured his motor-truck
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INSURANCE, AUTOMOBILE—Continued .

against loss by fire in the defendant Com-
pany and during the life of the policy the
motor-truck was badly damaged by fire . As
the parties could not agree as to the loss ,
appraisers were appointed to ascertain the
extent of the defendant's liability in the
manner provided by the statutory condition s
of the policy as set out in section 154 o f
the Insurance Act. The appraisers gave
their decision in writing finding that th e
motor-truck was worth $800 at the time of
the fire but failed to state the amount to h e
deducted for depreciation, salvage or othe r
cause in order to arrive at the actual loss
sustained. On motion of the plaintiff th e
matter was remitted back to the appraiser s
to determine the actual loss or damage .
Held, on appeal, reversing the decision of
FISHER, J ., that the proceeding is not a n
arbitration under the Arbitration Act so
that the Aet does not apply and as the
appraisers are not parties to the applicatio n
the order must be set aside . DANROTH V.
RAILWAY PASSENGERS ASSURANCE COMPANY.

-

	

-

	

2 1

3.	 Statutory conditions — Accident—
Intoxication of driver—Evidence of—B.C .
Stats . 1925, Cap . 20, See. 158, Subsec . (5) . ]
The plaintiff's car upset in making a tur n
in the road while he was driving a youn g
lady from Kamloops to Tranquille Sani-
tarium. The young lady was killed an d
her parents recovered judgment against him
for $1,500 . Immediately after the acciden t
people arrived on the scene including doc-
tors and constables, and a bottle of gin ,
partially filled was found under the ear . In
an action for indemnity under an insurance
policy against the defendant Company th e
main defence was that the plaintiff whils t
driving and in control of the car at the time
of the accident was intoxicated and the
Company was relieved from liability under
section 158 (5) of the Insurance Act . The
plaintiff smelled of liquor and had been
drinking but the evidence was conflicting a s
to whether he was intoxicated. Held, that
the proper interpretation to put upon said
section is, that one who has taken alcohol
in sufficient quantity to render himsel f
unsafe to be in charge of an automobile i s
intoxicated. In this ease. however . there i s
not sufficient evidence to justify the finding
that the plaintiff on the occasion in questio n
was intoxicated . MCKNIGUT V. THE GEN-
ERAL CASUALTY INSURANCE COMPANY OF
PARIS .

	

-

	

-

	

- 177

INSURANCE, FIRE .

	

-

	

-

	

- 227'
See INCOME TAx .

INSURANCE, LIFE.

	

-

	

-

	

- 396
See SUCCESSION DUTY.

INTENTION—Evidence of. -

	

- 68
See ADMINISTRATION. 2.

INTERNATIONAL LAW—Foreign judgmen t
—A ffecting real property in British Colum-
bia—Breach of contract and fraud in con-
nection with title to the property—Actio n
in British Columbia to enforce judgment—
Jurisdietion—R.S.B .C . 1921,, Cap . 135, Sec.
2 (27) .] In an action in the State of Cali-
fornia, all the parties being residents of that
State, the plaintiffs recovered judgment
against the defendants, the judgment affect-
ing a property in the City of Victoria .
Questions of breach of contract and fraud
were raised on the pleadings in connection
with the transaction through which the
defendants obtained title to the property i n
question. In an action to enforce and obtai n
the benefit of the judgment recovered in th e
State of California with respect to the prop-
erty here :—Held, that as questions of
breach of contract and fraud arose in con-
nection with the title to the property i n
question and the Court of that State foun d
that the allegations of fraud had been
proven, the Court had jurisdiction to render
the judgment and it was binding and effec-
tual there so far as the parties to tha t
action were concerned . Held, further, that
as the judgment is binding on the parties
in California it is binding on the partie s
here and the judgment of the State of Cali-
fornia with the pleadings sheaving the issues ,
and the findings of fact and conclusions o f
law, having been proved to the satisfactio n
of this Court, the rights of the plaintiffs
under the California judgment should b e
implemented and rendered effective by a
judgment of this Court . ANDLER et of . v.
DUKE et ux.

	

-

	

-

	

-

	

- 549

INTERLOCUTORY OR FINAL ORDER.
	 453
See PRACTICE. 7.

INTOXICATING LIQUORS.

	

- 474
See CRIMINAL LAW . 12 .

INTOXICATION—Driver of car. - 177
See INSURANCE, AUTOMOBILE. 3 .

2.—Driver of car—Collision . - 133
See INSURANCE, AUTOMOBILE. I .

INVENTORY — Attached to instrumen t
after signature. - - - 496
See CHATTEL MORTGAGE.

INVITEE—Injury to.

	

-

	

-

	

- 317
See NEGLIGENCE . 8 .
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JUDGMENT—Foreign.

	

-
See INTERNATIONAL LAw.

549 LAWS DECLARATORY ACT .

	

238
See DEBT .

JURISDICTION. - - 461, 485, 277,
549, 125

See COURTS .
CRIMINAL LAW. 7, S .
INTERNATIONAL LAW .
PRODUCE MARKETING ACT.

Appeal to County Court. - 502
See CRIMINAL LAW. 5 .

81

357

398

108

LANDLORD AND TENANT—Non-paymen t
of rent—Breaches of other covenants—Relie f
from forfeiture—Ambiguities in documents
and transactions between parties—Effect o f
—Co? en,, / s not to assign without leave, t o
insure and to pay taxes—R .S .B .C. 1924, Cap .
135, Sec . 2 (14) .] On an application by the
defendants for relief under the Law s
Declaratory Act and for an order for relie f
from forfeiture of premises held under
Lease :—Held, that the circumstances here
are not such as to disentitle the defendant s
to relief when the Court is exercising a
statutory as well as an equitable jurisdic-
tion and forfeiture for mere non-payment
of rent on its due date has always been
looked upon as a thing against which a
Court of Equity should afford relief . Con-
sidering all the documents and transactions
between the parties it was held that the
covenant, not to assign without leave, ha d
been so expressed that its meaning is doubt-
ful and the tenant in good faith has done
what he supposed to be a performance of it ,
in which case a forfeiture will not be
enforced for the difficulty of construing the
covenant was a special circumstance entit-
ling the tenant to relief . As to the allege d
breach of a covenant by the tenant to insur e
it was held that in view of the conduct o f
the parties interested since the date of the
lease (i.e ., 1916) the plaintiffs should not
now be at liberty to invoke a breach of the
covenant to insure as a ground to disentitl e
the defendants to relief from forfeiture for
non-payment of rent, though some conditio n
with regard to the insurance might be a
term upon which such relief should b e
granted . GODSON AND RAY V. PANTAGES
et al.

	

-

	

-

	

-

	

- 241

LIBEL—Pleadings—Proof of publication—
Plea of justification—Effect of .] In an
action for libel after the plaintiff's evidence
was in the Court expressed the view that
publication had not been proved but defend-
ants' counsel decided to proceed with th e
defence . It was held that although publica-
tion was not proved the plaintiff is entitle d
to judgment as by pleading justification
(and not pleading in the alternative) pub-
lication is thereby in fact admitted follow-
ing Bremridge v . Latimer (1864), 12 W .R.
878. Held, on appeal (per MACDONALD,
C .J.B .C.), that as the defendant unneces-
sarily proceeded with her defence of justi-
fication she must be assumed to have
admitted that she had something to meet .
Her course, therefore, must be taken as a
virtual admission of publication . Per MAR -
TIN and GALLIHER, JJ .A. : That although
the principles laid down in Bremridge v .
Latimer do not apply in this case, there was
sufficient evidence to prove publication and
the appeal should be dismissed . PATCHING
V . HOWARTH AND HOWARTH. - - 108

LIFE INSURANCE .
See under INSURANCE, LIFE ,

LOCAL USAGE.

	

265
See STOCK .

MAGISTRATE—Proceedings before. 474
See CRIMINAL LAw. 12 .

MALICE .

	

-

	

116
See MALICIOUS PROSECUTION.

MALICIOUS PROSECUTION —TVant of
reasonable and probable cause—Evidence o f
—Onus of proof—Malice.] In an action fo r
malicious prosecution the law in this Prov-
ince does not, at most, go further than t o
allow the action of the committing magis-
trate to be considered as one element in th e
decision by the trial judge on the questio n
of the existence of reasonable and probabl e
cause . HALL v . GEIGER. - - - 116

MANAGER—Branch of bank—Money left
with him for investment—Misap-
propriated by him—Agency—Lia-
bility of bank. - - 371
See BANKS AND BANKING .

MARKETING—Unlawful . -

	

- 125
See PRODUCE MARKETING ACT .

MASTER—Liability of for servant's negli-
gence .	 273
See MASTER AND SERVANT .

2 .

JURY.

2 .

See NEGLIGENCE . 5.

Charge.

	

-

	

-

	

-
See CRIMINAL LAw. 1 .

3.	 Misdirection .

	

-

	

-
See NEGLIGENCE . 12 .

JUSTIFICATION—Plea of.
See LIBEL.
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MASTER AND SERVANT — Negligence of
servant — Liability of master — Deviatio n
from employment—Presumption—Contribu-
tory negligence — Evidence — B .C. Stats .
1925, Cap. 8 .] The defendant C. who was
in the employ of his father the defendant
M . as a truck-driver, was instructed to take
a load of milk from Lulu Island to the
Fraser Valley Dairies at the corner of 8t h
Avenue and Yukon Street in the City of
Vancouver and return home with the empty
cans in time for dinner with the family a t
three o'clock in the afternoon. C. delivered
the milk at the Fraser Valley Dairies ,
reloaded the empty cans and proceeded i n
the truck to a downtown cafe . He then
picked up a friend and they spent the after -
noon together. Shortly after five o'clock
when darkness was coming on they pro-
ceeded westerly in the truck approaching
Jackson Avenue. At this time the plaintiff
L. Battistoni, wife of her co-plaintiff wa s
walking across Union Street in a northerl y
direction on the east side of Jackson Avenue .
After she had passed the middle of the roa d
the defendant C . attempted to drive past
between her and the north side of Unio n
Street but his left fender struck her . She
fell under the rear wheel and was ver y
severely injured . Held, that the proximta e
cause of the accident was the negligence of
the driver but the plaintiff was to some
degree at fault in not having looked up the
street before attempting to cross and sh e
should be assessed in one-fifth of the dam -
ages imposed. Held, further, that as i t
appears from C .'s own evidence that he was
"on his way home" when the accident took
place, notwithstanding his deviation fro m
the direct route after delivering the mil k
at the Fraser Valley Dairies contrary to the
instructions received from his father, i n
the circumstances of this case the drive r
must be held to have been at the time o f
the accident acting within the scope of hi s
employment and his employer is therefor e
liable . C. BATTISTONI AND L . BATTISTON I
W. C . M . THOMAS AND C. THOMAS. - 273

MECHANIC'S LIEN—Time for filing—Com-
pletion of contract—Items ordered at dif-
ferent times included as one job—R .S .B .C.
1924, Cap. 156, Sec. 19 (a.) . ] The defend -
ant D., in the course of the construction of
a building, entered into a written contrac t
with the plaintiffs for the necessary plumb-
ing and shortly after arranged with the
plaintiffs orally for installing a furnace and
putting in a flour-bin . On the 4th of July,
1930, the furnace was installed and the
plumbing was finished with the exception o f
the installation of one tap . Nothing fur-
ther was done until the 9th of August, 1930,

MECHANIC'S LIEN—Continued .

when the plaintiffs put in its proper plac e
the flour-bin and fixed the tap. The total
cost of the work was $380 .90 . The cost of
the flour-bin and putting it in was $4 .5 0
and of fixing the tap 50 cents . The plaintiff s
filed a lien for the cost of the work on th e
28th of August, 1930. Held, that the three
items of work in plaintiffs' claim should
properly be considered as one job of work
and they are entitled to enforce their lien
filed on the 28th of August, notwithstand-
ing the trifling value of the work done o n
the 9th of August . CARR AND SON V . DEMP-
sEY et at .	 305

MERGER .

	

-

	

-

	

-

	

-

	

68
See ADMINISTRATION. 2 .

MINES AND MINERALS—Mineral claims —
Agreement for sale—Area of claims—Mutual
mistake as to — Evidence — Rectification—
Purchase price—Allotment of .] The plaint-
iff gave the defendant Morgan an option to
purchase a group of four mineral claims on
the 5th of November, 1926, for $15,000.
Certain payments were made and extension s
of time granted for further payments unti l
$4,200 remained, this sum being due fo r
payment on the 1st of July, 1929 . In the
meantime Morgan conveyed all his interest
in the claims to the Silver Leaf Mines, Lim-
ited . In October, 1929, the defendants
became aware of the fact that the claims i n
question were encroached upon to a material
extent by a previously Crown-granted min-
eral claim. In an action for a declaration
that the agreement be terminated or in th e
alternative, that accounts be taken and
there be an order that the amount due be
paid :—Held, that the agreement was entered
into under a mistake common to both par -
ties and the purchasers are entitled to a n
abatement of the purchase price . BARRO N
et al. v . MORGAN AND SILVER LEAF MNNES ,
LIMITED .	 84

2.--Partners—Sale of claims—Death
of one partner — Share of payments — Evi-
dence of surviving partner—Corroboration
—Res judicata — Estoppel—R.S.B .C . 192-1 ,
Cap . 82, Sec . 11 Cap. 167, Sees. 19, 91 an d
94 (1) .] L. located the Blue Jay Fraction
in July, 1920, and H. acquired the Blue Bird
(an adjoining claim) in 1922. L. did th e
assessment work on both claims until 192 4
as H. was an old man in bad health an d
unable to assist . H. then transferred a half-
interest in the Blue Bird to L . but refuse d
to take a half-interest in the Blue Ja y
Fraction from L. as L. had done the assess-
ment work on both claims and would hav e
to continue doing the assessment work. L.
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MINES AND MINERALS—Continued .

continued to do the assessment work unti l
1927, when they made a sale of the tw o
claims for $15,000, L . and H . agreeing
(according to L .'s evidence) that L. should
receive three-quarters of the purchase pric e
and H. one-quarter . When the first pay-
ment was made L . paid H . one-half of what
remained after the commission was paid as
H. was very ill in a hospital and had no
means . Upon the second payment being
made after paying the commission L. paid
$250 of the $1,000 in his hands into H .' s
estate, H. having died in the meantime .
Upon the final payment being made ther e
remained in the bank after the commission
was paid the sum of $8,500 . After H.' s
death L. engaged a surveyor to Crown grant
the two claims and through error he
obtained a Crown grout of the Blue Jay
Fraction in the names of L. and M. (the
administrator of H.'s estate) . The error
was not discovered until after the final pay-
ment was made . Then M. on behalf of H .'s
estate claimed one-half of the sum deposited
in the bank . L. then filed a petition o f
right for rectification of the Crown grant t o
which M. filed an appearance but did not
contest the petition further and the Crow n
grant was amended by striking out M.'s
name . L .'s action for a declaration that he
was entitled to three-quarters of the moneys
deposited in the bank was dismissed on th e
ground that L.'s evidence was not corrobo-
rated by some other material evidence as
required by section 11 of the Evidence Act .
Held, on appeal, reversing the decision o f
GREGORY, J . (per MACDONALD, C .J .B .C . and
GALLIHER, J.A .), that the ease comes withi n
section 19 of the Mineral Act, and exclude s
the defendant from setting up a trusteeshi p
as to the Blue Jay Fraction and the plaintiff
is entitled to three-quarters of the moneys
deposited in the bank . Per MARTIN, J.A. :
That the story told by the plaintiff fits into
all the probabilities of the ease in a way
that carries conviction and affords that cor-
roboration by circumstances that is a suffi-
cient compliance with section 11 of the Evi-
dence Act . LARSON V. MONTGOMERY . - 89

MISDIRECTION .

	

-

	

-

	

- 398
See NEGLIGENCE. 12 .

MISREPRESENTATION. -

	

- 321
See CONTRACT . 6 .

MISTAKE OF LAW. -

	

-

	

- 47
See MUNICIPAL LAw.

MORTGAGE — Church property—Paid b y
outside parties—Assignment of mortgage

MORTGAGE—Continued .

taken—Whether mortgage discharged—In-
tention of parties—Priority.] The South
Hill Baptist Church in the course of build-
ing, borrowed moneys from the Royal Ban k
of Canada, the loans being secured by col -
lateral given by one G. a member of th e
church . When the loan reached $12,000, the
church gave a mortgage for this sum on it s
property to G. who later assigned the mort-
gage to the bank . In the meantime other
debts arose to a number of people including
the plaintiffs for labour and material sup-
plied in connection with the building of th e
church. These debts were unsecured . The
church then being unable to carry on applied
to the defendants (a body covering British
Columbia) for financial assistance, and th e
defendants, with moneys received from Th e
Baptist Union of Western Canada (a larger
body of the Baptist Church covering the
Western Provinces), $3,000 borrowed from
one M. and $1,000 advanced by G. arrange d
a compromise with the unsecured creditor s
who all (with the exception of the plaintiff )
agreed to accept 25 cents on the dollar for
their claims and they at the same time per-
suaded the bank to accept $7,781 .07 in full
settlement of its claim. The bank then gave
an assignment of the mortgage to the
defendants which was duly registered. The
plaintiffs obtained judgment against the
church . This action for a declaration that
the mortgage held by the bank was paid off
and discharged and no longer a valid and
subsisting mortgage was dismissed . Held,
on appeal, affirming the decision of GREGORY,
J . (MARTIN and GALLIHER, JJ.A. dissent-
ing), that where a third party pays off a
mortgage and takes an assignment of th e
mortgage the presumption is that he does
not intend to discharge it but to keep it
alive for his own benefit, and where th e
plaintiff alleges that the mortgage is dis-
charged it is for him to shew an intention
to wipe it out . In this the appellant ha s
failed and the appeal should be dismissed .
KERSCIINER AND BANTON V. THE CONVEN -
TION OF BAPTIST CHURCHES OF BRITIS H
COLUMBIA. -

	

-

	

-

	

-

	

4

2 .	 Foreclosure—Redemption—Tim e
for—Application to reduce .] In a foreclos-
ure action unless the mortgagee can shew
that the security would be seriously
impaired unless the usual time for redemp-
tion be abridged an application to reduce
the time for redemption will be refused.
REDMOND V . CANADIAN CREDIT MEN 'S TRUS T
ASSOCIATION LIMITED.

	

-

	

-

	

- 361

3.—Solicitor acting for mortgagor—
Ifisappropriation by solicitor of moneys
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intended for payment of mortgage —Releas e
of mortgage executed—EvidenceEstoppel . ]
The defendant, against whose property the
plaintiffs held a mortgage for $1,000, desir-
ing to obtain a loan at a lower rate of inter-
est, arranged with one Mueller that certai n
moneys of his in the hands of one Fraser,
Mueller's solicitor, should be used to retir e
the plaintiff's mortgage and the defendant
would give Mueller a mortgage on the prop-
erty to secure his advance. The plaintiff
Thom was advised of this and Fraser pre-
pared a release of the first mortgage which
was duly executed by the plaintiffs and
returned to Fraser who prepared a mort-
gage in favour of Mueller which was duly
executed by the defendant . Fraser shewed
the release to the defendant and Mueller i n
which the plaintiffs admitted payment, but
Fraser did not register the documents . After
the defendant had made two payments o f
interest to Mueller, Fraser absconded with-
out having paid the plaintiffs the moneys
for which the release was given . The
plaintiffs then filed a caveat to prevent
registration of the release and brought
action to enforce payment of the mortgage .
Held, that as more than a year lapse d
between the delivery of the release to Frase r
and the time of his absconding and the
plaintiffs took no precautions to protect
themselves but relied on Fraser to mak e
payment in due course without asking him
for payment and in the meantime Frase r
with the release in his possession satisfied
the defendant and Mueller that the trans -
action was complete as shewn by th e
defendant paying two instalments of inter-
est to Mueller, the plaintiffs put it in th e
power of the wrongdoer (Fraser) to com-
mit the wrong and they should bear th e
loss . Held, further, that the plaintiffs are
estopped by the release from now asserting
that the mortgage had not been paid after
the defendant and Mueller had seen the
release apparently duly executed as the
plaintiffs told them by this release that they
received the money . Timm AND LAMONT V .
WALKER.	 142

MOTOR-CAR—Conditional sale agreement .
-

	

-

	

-

	

-

	

61, 381
See SALE OF GOODS . 2 .

MOTOR-TRUCK — Second-hand — "First-

class mechanical condition"—Fail-
ure of truck to do work contem-
plated—Breach of warranty . 545

See SALE OF GOODS. 4 .

MOTOR-VEHICLES — Collision—Intersec-
tion—Right of way—Damages .

-

	

- 401
See NEGLIGENCE . 9 .

2.—Collision---Intersection of streets—
Damages .	 423

See NEGLIGENCE. 10 .

MUNICIPAL LAW—Construction of by-law
—External circumstances—Payment of taxe s
—Mistake of law — Recovery back .] The
defendant Corporation passed a local im-
provement by-law extending the operatio n
of its waterworks over a certain area and
providing for the assessment and collectio n
of taxes from the owners of the land withi n
said area to cover the cost of construction .
The plaintiffs, owners of 80 acres, paid thei r
taxes under said by-law during the years
1919 to 1929 . They now seek to recover th e
taxes so paid, claiming the assessment and
levy of said taxes invalid on the ground that
in the second recital of the by-law the spe-
cific description of their lands by sectio n
number, and township, is omitted, all othe r
lands coming within the scope of the by-law
being specifically described therein . Held,
that as the by-law refers to the lands bene-
fited by the work as according to the las t
revised assessment roll of said municipalit y
and the roll includes the 80 acres belongin g
to the plaintiff and the recital of the tota l
acreage at 1,183 acres shews the 80 acres i n
question are included within the scope of
the by-law, it was clearly understood tha t
these 80 acres were to come under the opera -
tion of the by-law and the action should b e
dismissed. Held, further, that if there i s
any question of a mistake having been made
as to the payment of the taxes it was a
mistake of law and money so paid canno t
be recovered . FOWLER AND ANDREWS V . THE
CORPORATION OF THE TOWNSHIP Or SPAL-
LUMCHEEN.

	

-

	

-

	

-

	

-

	

47

MUNICIPAL TAX .

	

-

	

-

	

- 207'

See CONSTITUTIONAL LAW .

MUTUAL MISTAKE. - -

	

- 84
See MINES AND MINERALS. 1 .

NEGLIGENCE — Automobiles—Collision—
One deflected to sidewalk striking pedes-
trians—Action against both drivers—One
found wholly responsible— Action agains t
other driver dismissed with costs—Costs
payable by unsuccessful defendant—"Good
cause"—Order LXV., r. 32 .] W. and L . ,
while driving their respective automobiles ,
collided, and L .'s ear deflecting to the side-



XL1II . ]

	

INDEX .

	

58 5

NEGLIGENCE—Continued.

walk struck and injured both plaintiffs. In
an action for damages the jury found that
W. was wholly to blame and the action
against L . was dismissed with costs. On
application to settle the judgment as to wh o
should pay L.'s costs :—Held, that the
defendant L . recover from the defendant W .
his costs of the action brought by the
plaintiffs . RHYs v . WRIGHT AND LAMBERT .

-

	

558

2.	 Collision between automobiles —
Intersection—Right of way—Evidence—B .C.
Stats . 1925, Cap . 8 .] Shortly after ten
o'clock on the evening of the 28th of August ,
1929, the plaintiff, driving her ear easterl y
on Twelfth Avenue, in the City of Vancou-
ver, slowed down to 15 miles an hour as sh e
neared the intersection of Oak Street on
which was a double street-car line. On
reaching the tracks she states she saw the
defendant's car about 150 feet to her righ t
coming north on Oak Street . She continue d
on but the right rear end of her car wa s
struck by the front left wheel of the
defendant's car . The defendant, on approach-
ing Twelfth Avenue, saw the plaintiff but
thought, from the position of her lights that
she was turning north on Oak Street when
she suddenly turned back to continue along
Twelfth Avenue immediately in front o f
him. He then turned sharply to the right
and put on his brakes, but too late to avoid
his left front wheel hitting her . Both cars
overturned. The trial judge believed th e
plaintiff's story, found on the evidence that
the defendant was going at an excessive
speed when entering the intersection an d
gave judgment for the plaintiff . Held, on
appeal, affirming the decision of CAYLEY,
Co. J . (GALLIHER, J.A. dissenting), tha t
notwithstanding the evidence being rathe r
extraordinary in several respects on both
sides, the trial judge believed the evidence
of the plaintiff and her witnesses and would
not accept the evidence submitted for the
defence, which he is entitled to do, and hav-
ing found in the circumstances that th e
defendant by his own conduct brought abou t
the collision and was alone responsible fo r
it, his decision should be upheld . CHISHOLM
v . AIRn .	 354

3. — Collision between motor-ears —
Driver to whom owner entrusted car—Civi l
liability of owner — Motor - vehicle Act ,
R.S .B .C . 1924, Cap . 177 .] At about half -
past eight in the evening the plaintiff's son
driving a motro-truck easterly on the Pacifi c
Highway came into collision with a motor-
ear going in the opposite direction driven by
the defendant M. to whom it was entrusted

NEGLIGENCE—Continued.

by the owner, the defendant S . The paved
portion of the road was 18 feet wide an d
according to the evidence of two policeme n
who examined the tiremarks on the pave-
ment after the accident the defendant's ea r
was about 18 inches over on the plaintiff' s
side of the middle line . The trial judge
gave full credence to the evidence of the
policemen but concluded that the onus on
the plaintiff had not been satisfied and dis-
missed the action . Held, on appeal, revers-
ing the decision of MuRrsY, J. (MARTI N
and McPHILLIPS, JJ .A. dissenting), that
the evidence of the policemen which is un-
contradicted and impressed the learned
trial judge favourably, should be accepted .
From this evidence it appears the defend -
ant's ear was 18 inches on the wrong sid e
of the road at the time of the accident an d
the defendant M. was therefore guilty of
negligence . Held, further, that the Motor -
vehicle Act does not add to the civil liabilit y
at common law of an owner of a motor -
vehicle who has entrusted it to another per-
son through whose negligence in operating
it a third person is injured . Boyer v .
Moillet (1921), 30 B .C. 216 followed . RUE S
v. SUTHERLAND AND Moss.

	

-

	

- 218

4. — Collision between tram-car and
automobile—Contributory negligence—Ulti-
mate negligence—Effect of finding—B .C.
Stats . 1925, Cap. 8.] At about seven o'clock
on the evening of the 31st of December ,
1929, the plaintiff, with her husband an d
child, was proceeding easterly on 49th
Avenue in Vancouver in their automobile ,
the husband driving . On nearing the track
of the defendant Company that crossed the
road, and seeing a tram-car approaching
from the south he stopped, but as there wa s
a station platform immediately on the sout h
side of the road upon which passengers wer e
standing, evidently thinking the tram-ca r
was to stop, he started up to cross the track,
but the tram-car did not stop and proceed-
ing on struck the automobile in the middle .
The husband and child were killed and th e
plaintiff was severely injured. The jury
found the servants of the Company wer e
guilty of negligence and that the driver of
the automobile was guilty of contributory
negligence but that notwithstanding th e
negligence of the driver of the automobil e
the driver of the tram-car could hav e
avoided the collision by the exercise of rea-
sonable care and they assessed the damage s
for which judgment was entered. Held, on
appeal, affirming the decision of GREGORY,
J., that where the jury finds, on sufficient
evidence, that notwithstanding the negli-
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gence which the plaintiff was found guilty
of, the defendant could, by the exercise o f
reasonable care, have avoided the accident ,
the plaintiff is entitled to recover and the
Contributory Neglieence Act has no applica-
tion . KEY V . BRITISH COLUMBIA ELECTRI C
RAILWAY COMPANY LIMITED . - - 288

5. Damages—Fall from stairway—
Defective construction alleged—Res ips o
loquitur—Volenti non fit injuria—Evidenc e
—Jury—View .] In an action for damage s
for negligence when specific questions ar e
put to the jury by the Court, the jury nee d
not answer them but may return a genera l

verdict . EVANS V . HUDSON ' S BAY COMPANY.

6.—Damages—Limitation of action—
R .S .B .C . 1924, Cap . 145, Secs . 3, 8 and 11 ;
R .S .B.C . 1911, Cap. 206, Sec . 81 .] On the
morning of the 17th of November, 1921 ,
the principal of the Ladysmith High School
conducted certain experiments in chemistry
before his class . He then went to lunch and
left the apparatus for the pupils to clean .
During the lunch hour the pupils managed
to get the required chemicals from a closet
in which they were kept and setting up the
apparatus proceeded to repeat the experi-
ments seen in the morning . While so en-
gaged the plaintiff, then 14 years old, cam e
into the room and when approaching the
apparatus an explosion took place, a piece
of glass entering the plaintiff's right eye in
which he lost his sight . The plaintiff
reached his majority in November, 1927 ,
and he brought action for damages in April ,

1929 . The jury returned a verdict i n
defendant's favour and the action was dis-
missed . Held, on appeal, affirming the deci-
sion of MORRISON, C .J.S .C ., per MACDONALD,
C .J .B.C ., and GALLIHER, J.A ., that section
81 of the Public Schools Act provides tha t
"No action shall be brought against an y
school trustee, . unless within thre e
months after the act committed," etc ., and
as the action was not brought within th e
time so fixed the appeal must be dismissed.

Per MARTIN, J .A. : That the action is barred
by section 11 of the Statute of Limitation s
and the appeal should be dismissed . Dux -
CAN V . THE BOARD OF SCHOOL TRUSTEES OF
LADYSMITH.	 154

7. Dentistry—Extracting teeth—t7n-
skilful work—Test of negligence .] The doc-
trine in the case of a physician that treat-
ment is to be tested by the principles of th e

physicians ' school is not applicable to th e
mechanical manipulative labour entailed in

the pulling of teeth . The rule in such a ease

NEGLIGENCE —Continued .

is that applicable to all skilled labourers ,
namely, that if your position implies skil l
you must use it . When, therefore, injury
has been sustained that could not have
arisen except from the absence of reasonabl e
skill or negligence, there is liability . DaIN-
NEN V . DOUGLAS .

	

-

	

-

	

-

	

- 362

8.—Injury to invitee—Res ipsa loquitwr
Motion for non-suit reserved — Verdict —
Finding of contributory negligence—Specia l
damages allowed as claimed but no general
damages—Motion for non-suit then grante d
—Appeal—New trial—B .C. Stats . 1925, Cap .
8 .] The defendant Company operated amuse-
ment devices in Hastings Park, Vancouver ,
B .C ., one of which was known as "The Ol d
Mill," a circular tunnel through which
water runs in sufficient force and volume to
carry through small boats with seats fo r
passengers. The plaintiff, an infant, pur-
chased a ticket from an employee and took
a seat in one of the boats. As he was pro-
ceeding through the tunnel his' right hand
came in contact with the side or ledge o f
the tunnel and caught on a nail or some
other projection . His finger was so badly
torn that it had to be amputated . In an
action for damages judgment was reserved
on the defendant' s motion for non-suit and
after the defence was in the jury found con-
tributory negligence, gave special damage s
for the amount claimed but no general dam -
ages. The motion for non-suit was then
granted and the action dismissed . Held, on
appeal, reversing the decision of MORRISON ,

C.J.S.C ., that it was the duty of the jury to
pass upon general damages as well as spe-
cial damages, they having made no allow-
ance for pain and suffering, loss of finge r
and the attendant inconvenience for life ;
further, having found contributory negli-
gence it was their duty after finding th e
whole of the damages to apportion them
between the parties in the manner specifie d
by the Contributory Negligence Act : there
should therefore be a new trial . JAMIESON
AND JAMIESON V . B .C . AMUSEMENTS COM -
PANY LIMITED .

	

-

	

-

	

-

	

- 317

9.—Motor-vehicles — Collision — Inter-
section—Right of way—Damages .] At about
five o'clock in the evening the plaintiff was
proceeding east on 10th Avenue . On near-
ing Alma Road where there was a "slow"
sign he slowed down to ten miles an hour .
He then saw the defendant close to the
intersection coming south in his car on Alm a

Road . but he proceeded across the intersec-
tion and his rear left wheel was struck by
the defendant and his car overturned. The
plaintiff recovered judgment in an action
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for damages for negligence . Held, on appeal ,
affirming the decision of RUGGLES, Co. J. ,
that as the evidence disclosed that the par -
ties arrived at the intersection at substan-
tially the same time the trial judge below
took the proper view that the plaintiff had
not lost his right of way and the collision
was solely due to the defendant's negligence .
LLOYD V. HANAFIN. -

	

-

	

-

	

- 401

10.	 Motor-vehicles—Collision—Inter-
section of streets — Damages — Gratuitous
passengers — Evidence — Practice —Amend-
ment of pleading—Discretion.] The plaint-
iffs were gratuitous passengers in the de-
fendant's car as she drove northerly on
Angus Drive in Vancouver. As she ap-
proached 41st Avenue she slowed down to 1 5
miles an hour and although there was a
stop sign, she continued across the inter -
section without stopping. One Sumner wa s
driving his car westerly on 41st Avenue at
about 30 miles an hour . When he was 80
or 90 feet from the intersection of Angus
Drive he saw the defendant at the stop sig n
on Angus Drive, and thinking she would
stop, continued on. When he saw the
defendant' s ear come out on to the intersec-
tion, he put on his brakes and turned to his
left, but his right wheel struck the defend -
ant's rear right wheel and the plaintiff s
were injured. The plaintiffs recovered judg-
ment in an action for damages. Held, on
appeal, affirming the decision of GREGORY,
J ., that Sumner had a right to assume th e
defendant would stop at the stop sign an d
her failure to do so was the proximat e
cause of the accident. The plaintiff Lev y
claimed general damages in the sum of $200
in her statement of claim and the learned
trial judge gave judgment in her favour fo r
$350 in general damages . No application
was made to amend the statement of clai m
in the Court below an application to the
Court of Appeal to amend the statement of
claim by striking out the figures $200 in th e
prayer of relief and substituting the figure s
$350 was refused, and the general damage s
reduced to $200 (MCPIIILLIPS, J.A . dissent-
ing) . LECIITZIER V . LECIITZIER . LEVY V.
LECHTZIER .

	

-

	

. -

	

-

	

-

	

- 423

11.—Of servant—Liability of master .
. 	 273
See MASTER AND SERVANT .

12. — Street-car—Starting with to o
much speed at curve—Passenger thrown
from his feet—Damages—Jury—Misdirec-
tion .] On a point of misdirection in an
action for damages for negligence the charge
as a whole must be read, and if statements

NEGLIGENCE—Continued.

are made by the learned judge which go to o
far, they may be rectified by other state-
ments so as to make the whole charge con-
sistent with the law . MERCER V . BRITISII
COLUMBIA ELECTRIC RAILWAY COMPAN Y
LIMITED.

	

-

	

-

	

-

	

- 398

NEW TRIAL .
See CRIMINAL LAW. 2.

ONUS. -

	

-
See INFORMATION .

OPIUM —In possession of .

	

-

	

- 187
See CRIMINAL LAW. 3 .

2.—Sale of. - - - 152, 556
See CRIMINAL LAW. 4, 11 .

OWNER—Motor-car—Civil liability . 218
See NEGLIGENCE. 3 .

PARENTAL RIGHTS . -

	

-

	

- 328
See INFANT .

PARTNERS—Sale of claims—Death of on e
partner—Share of payments—Evi-
dence of surviving partner—Corrob-
oration—Res judicata—Estoppel .

89
See MINES AND MINERALS . 2 .

PARTNERSHIP. -

	

-

	

-

	

- 258
See CONTRACT . 1 .

2.	 Dissolution—A former with new
partner continue business—Debts contracted
—Liability of retiring partners—Notice o f
change—Course of conduct—Evidence of—
R .S .B .C. 1924, Cap . 191, Sec . 20 .] Certain
creditors of a partnership, having received
notice that it had been dissolved and that
the business was continued by one of the
former partners with a new partner, and i t
appearing from the evidence that their deal-
ing with the new firm was such that they
had adopted it as their debtors with respec t
to the debts incurred both before and afte r
the dissolution :—Held, that they had there -
by discharged the retiring partners from
liability . Held, further, that other credi-
tors who had not received notice of the
change and did not shew in the course o f
their dealing that they had adopted the new
firm as their sole creditors, were entitled to
recover from the former partners . BURN S
& COMPANY, LIMITED et al. v . MARCUS &
DIMOR . PALMER & COMPANY V . DIMOR,
MARCUS & DIMOR. -

	

-

	

-

	

- 517

57

- - 129



588

	

INDEX .

	

[Vol..

PHYSICIANS AND SURGEONS — Colleg e
council—Inquiry into alleged misconduct of
practitioner—Disciplinary powers—Func-
tions of council and executive committe e
thereof—Appeal—R .S .B .C . 1924, Cap . 157,
Sees . 51, 53 and 54.] Where the conduct of
a member of the College of Physicians and
Surgeons is the subject of inquiry the Medi-
cal Act only authorizes the executive com-
mittee of the council thereof to find the facts
and report to the council . It cannot adjudi-
cate on the facts as found and the fact that
the membership of the executive committe e
is identical with that of the council does not
entitle the council to merely adopt th e
adjudication made by the committee . When
the conduct of a member is the subject o f
an inquiry he is entitled to be represente d
by counsel both before the committee an d
before the council . Where the Court holds
on appeal that the council has not adjudi-
cated on the matter before it, the matte r
should be remitted to council for rehearin g
and adjudication . In re MEDICAL ACT. In
re MURPHY .	 203

PLEADING—Amendment of. - - 423
See NEGLIGENCE . 10 .

PLEADINGS—Proof of publication—Plea of
justification—Effect of. - 108
See LIBEL .

PRACTICE.

	

-

	

-

	

- 423, 458
See NEGLIGENCE. 10.

PRACTICE. 5 .

	

2.	 Action for loss under an insurance
policy—Raft of logs lost at sea—Mode o f
trial — Issues of complex character—Mar-
ginal rules 426 and 429—Appeal.] A Davi s
raft owned by the plaintiff was insured i n
the defendant Company for $6,000 against
loss from perils of the sea while being towe d
from Green Cove, Barclay Sound, to Vic-
toria, B .C . In the course of the voyage th e
raft, through the action of the sea, broke up
and was lost . In an action for loss under
the policy the plaintiff's application for tria l
with a jury was refused. Held, on appeal,
reversing the decision of MoRRISON, C .J .S .C . ,
that the sole issue is as to the construction
of the raft in question which is not of an
intricate or complex nature and does no t
come within the exceptions in marginal rul e
429 . The plaintiff is entitled to an order
for trial with a jury . WELCH v< .~ THE HOME
INSURANCE COMPANY OF NEW YORK . - 78

	

3 .	 Appeal—Application to allow in
fresh evidenee—IWhether due diligence exer-
cised—Rule as to.] On an application to

PRACTICE—Continued .

the Court of Appeal to introduce fresh evi-
dence, due diligence must be shewn and th e
application should not be granted unles s
supported by affidavits shewing the evidence
desired to be used and setting forth when
and how the applicant became aware of it s
existence and what efforts were made to
have it adduced at the trial . An applica-
tion to introduce fresh evidence on the fact s
as set out in the statement below was re-
fused (GALLIHER and MACDONALD, JJ .A .
dissenting) . OVERN V. STRAND et al . 309

4 .	 Discovery—Former director and
solicitor of defendant—Employed to nego-
tiate terms as to a lease—Agent or servan t
—Subject to examination .] B., a former
director and present solicitor of the defend -
ant Company with A., a real estate agent,
were instructed by the president of sai d
Company to negotiate with the plaintiffs in
regard to the surrender of the plaintiffs'
current lease on the defendant's premises.
B . and A. came to terms with the plaintiff s
and on the terms being reduced to writin g
by B. were submitted by B. to the plaintiff s
who signed them. B. took the documen t
away ostensibly for the purpose of having
the defendant sign it but it disappeared a s
far as the plaintiffs are concerned as they
never saw it again nor were they given a
copy of it. Held, that the law as to privi-
lege cannot be applied to the facts as dis-
closed and B ., as agent or servant of th e
defendant Company, is subject to examina-
tion for discovery . CANARY et al . v. VESTE D
ESTATES LIMITED .

	

-

	

-

	

-

	

-

	

1

5.—Habeas corpus—Affidavit of appli-
cant in support filed after writ issued—
Order to cross-examine — Appeal — R .S .C.
1927, Cap . 95, Sec . 13 .] Section 13 of th e
Chinese Immigration Act provides : "Pend-
ing the decision of the Minister, the appel-
lant and those dependent upon him shal l
be kept in custody at an Immigration
Station unless released upon security as
provided for in the next succeeding sectio n
of this Act ." The defendant having been
detained at the immigration building i n
Victoria for deportation to China pursuan t
to an order of the controller of Chinese
immigration, he applied for and obtained a
writ of habeas corpus . On the return of the
writ the applicant was ordered to make an
affidavit of his own in support of the appli-
cation for the writ and the hearing was
adjourned . The applicant filed his affidavit
and on the application again coming on for
hearing, it was ordered at the instance of
counsel for the controller of Chinese immi-
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gration that the applicant submit himsel f
for cross-examination on his affidavit . Held ,
on appeal, that as it appears that an appeal
had been taken to the minister that had no t
yet been disposed of, section 13 of the
Chinese Immigration Act is tantamount t o
a stay of proceedings for his release, and as
this Court would only be doing a futile act
in dismissing or allowing the cross-examina-
tion in a proceeding that has no foundation ,
the appeal should be quashed . THE KIN G
v. LEE Moon Koo.

	

-

	

-

	

-

	

458

6.	 Lapse of six weeks after pleadings
closed—Application to dismiss action for
want of prosecution—Notice of trial there-
after given—Order for trial at earlier date
—Discretion—Rule 436 .] The pleadings
were closed in the action on the 7th of
November, 1929 . At the instance of the
defendant, a summons was issued on the
26th of May, 1930, for an order for dis-
missal of the action for want of prosecution
and on the 28th of May the plaintiff served
notice of trial for the 15th of September .
An order was made that the plaintiff give
notice of trial for a date not later than the
24th of June, 1930 . Held, on appeal, affirm-
ing the order of MCDoNALD, J . (McPnn -
LIPS, J.A . dissenting), that the plaintiffs
giving notice of trial in the interval betwee n
service of notice and the hearing of th e
motion did not interfere with the learne d
judge's discretion which was properly exer-
cised and the appeal should be dismissed .
W. THOMSON & COMPANY V . BRITIS H
AMERICA ASSURANCE COMPANY AND PACIFIC
SHIPPING COMPANY LIMITED. - - 194

7.--Time for appealing—Interlocutory
or final order—Marginal rules 867 and 879
—B .C. Stats. 1926-27, Sec . 3 (3) .] Pursu-
ant to the powers conferred by the Produce
Marketing Act, one McLelan was appointe d
sole member of the Mainland Potato Com-
mittee of Direction on October 26th, 1928 .
In pursuance of the powers delegated to sai d
Committee, this action was instituted
against Tom Yee to recover moneys owing
the Committee and judgment was given i n
the County Court in Vancouver in the
plaintiff's favour . The defendant appealed
to the Court of Appeal, and on April 2nd ,
1930, the appeal was allowed with costs .
On the 7th of June, 1930 . a warrant of exe-
cution was issued against McLelan person -
ally for the costs incurred. An applicatio n
by McLelan for an order that the warran t
of execution issued against him be set asid e
was dismissed on the 31st of July, 1930, and

PRACTICE—Continued .

notice of appeal was filed on the 6th of
September following. On preliminary ob-
jection taken by the respondent that th e
order is interlocutory and the appeal i s
therefore out of time :—Held (MARTIN
and MCPHILLIPS, JJ.A. dissenting), that
although McLelan's name does not appear
as a party he is sued in his representative
name and is therefore a party before the
Court . The order is therefore interlocutor y
and the appeal should be quashed . MAIN-
LAND POTATO COMMITTEE OF DIRECTION V.
Tom YEE.	 453

PRINCIPAL AND AGENT .

	

- 98
See COMPANY. 2 .

2.Stock-broker .

	

-

	

-

	

- 26
See DAMAGES . 10 .

PROCEDURE .

	

-

	

-

	

-

	

- 377
See CRIMINAL LAW . 10 .

PRODUCE MARKETING ACT—Conviction
of unlawful marketing—"Shipping," mean-
ing of—Evidence— Jurisdiction—Appeal —
B .C. Stats . 1929, Cap . 51, Sec. 23 .] The
defendant who lived in Ladner in the County
of Westminster where he grew potatoes was
found with his car loaded with 30 sacks of
potatoes in front of a Chinese store on Mai n
Street, Vancouver . He then took the car t o
a Chinaman ' s warehouse in Vancouve r
where he stored the potatoes . He was con-
victed by the stipendiary magistrate for th e
County of Westminster of unlawfully mar-
keting potatoes without the permission o f
the Mainland Potato Committee of Direc-
tion . On appeal by way of case stated the
conviction was quashed on the ground that
there was no evidence of " marketing" in th e
County of Westminster within the meaning
of the Produce Marketing Act and the mat-
ters in question did not arise within th e
limits of the magistrate's jurisdiction .
Held, on appeal, reversing the decision o f
GREGORY, J ., that the accused did marke t
the potatoes as he took them to Vancouver
for delivery in his car and under section 2 3
of the Produce Marketing Act Amendmen t
Act, 1929, the onus was upon the accused t o
skew that he was not marketing within the
meaning of the Act. Held, further, tha t
the shipping or marketing took place o n
accused's own farm in the County of West-
minster and the magistrate had jurisdiction .
REX v. CHUNG CHUCK .

	

-

	

-

	

- 125

PROHIBITION. -

	

-

	

- 377
See CRIMINAL LAW. 10 .
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PUBLICATION—Proof of .

	

108
See LIBEL .

PUBLIC POLICY. - -

	

172, 388
See CONTRACT. 8.

QUO WARRANTO PROCEEDINGS . 129
See INFORMATION .

REAL PROPERTY. - -

	

- 549
See INTERNATIONAL LAW .

REASONABLE AND PROBABLE CAUSE—
Want of. - - - -116
See MALICIOUS PROSECUTION .

REDEMPTION. -

	

-

	

- 361
See MORTGAGE .

RENT—Non-payment of .

	

-

	

- 241
See LANDLORD AND TENANT .

RIGHT OF WAY—Motor-vehicles—Collision
—Intersection. - - - 401
See NEGLIGENCE. 9 .

RUI•FS AND ORDERS—Crown Office rul e
134 .	 129
See INFORMATION .

2 .—Marginal rule 370r . - - 365
See CONTRACT. 2 .

3.—Marginal rules 426 and 429 . 78
See PRACTICE. 2.

4.—Marginal rule 436. - - 194
See PRACTICE . 6 .

5.—Marginal rule 481. - 31, 342
See ADMINISTRATION . 1 .

6.—Marginal rules 867 and 879. 453
See PRACTICE. 7.

7.—Order LXV., r . 29. - - 39
See CoMMIssloN.

8.---Order LXV., r . 32. - - 558
See NEGLIGENCE . 1.

SALE OF GOODS—Conditional sale agree-
ment—Illegal seizure by vendor—Damages
—Measure of—R .S.B .C . 1924, Cap . 44, See.
10 .] The plaintiff purchased a motor-car
from the defendant Company under a con-
ditional sale agreement, one of the term s
being that he was not to take the ear out o f
the Province . About seven months later ,
wishing to go to Aurora in the Province o f
Ontario, he obtained leave from the vendor to
take the car to Ontario and then proceede d
on his trip . All payments on the car had

SALE OF GOODS—Continued.

been made but on arrival at Aurora his car
was seized by a bailiff and sent back to Van-
couver where, after being reconditioned, it
was sold by the defendant . At the time o f
seizure the plaintiff had paid $685 on th e
purchase price . In an action for damage s
for illegal seizure and conversion of the ear
the plaintiff recovered $1,000 . Held, o n
appeal, affirming the decision of RUGGLES,
CO. J. (MACDONALD, C .J .B .C . would reduce
the exemplary damages), that there wa s
sufficient evidence to support the award in
the unusual circumstances of the case .
GRIFFITHS V. FORDYCE MOTORS LIMITED .
	 119

2.—Motor-car—Conditional sale agree-
ment—Assignment thereof—Car left in pos-
session of assignor as mercantile agent—
Resale of car—Title of subsequent buyer—
R .S .B .C. 1924, Cap . 225, Sec. 60 (1) .] S.
the general manager of the Pacific Motors ,
Limited, purchased a car from his own com-
pany under a conditional sale agreement.
The agreement was executed for the com-
pany by S . who also signed the same on hi s
own behalf as purchaser . S. then on behal f
of his company assigned the agreement t o
the plaintiff, a financing company, the agree -
ment and the assignment being duly regis-
tered. The plaintiff left the car on the
premises of the Pacific Motors, Limited ,
knowing that it was left there for the pur-
pose of resale. S. then sold the car to the
defendant who paid for it believing he wa s
buying from the Pacific Motors, Limited
and knowing nothing as to the plaintiff's
claim. In an action for conversion :—Held ,
that under section 60 (1) of the Sale o f
Goods Act the defendant has a good title t o
the car . W. J. Albutt & Co . v . Continental
Guaranty Corporation of Canada (1929) ,
41 B .C. 537 distinguished. [Affirmed by
Court of Appeal.] COMMERCIAL SECURITIE S
(BRITISH COLUMBIA) LIMITED V . JOHNSON .
	 61, 381

3.—Second-hand motor-truck—"First-
class mechanical condition"—Failure o f
truck to do work contemplated—Breach o f
warranty .] The defendants purchased from
the plaintiff a second-hand motor-truck
under a buyer's order signed by the defend-
ants containing a clause providing that
"The whole agreement between the parties
is contained herein and no representations ,
warranties or conditions expressed or
implied other than those herein containe d
shall be binding upon the vendor." Th e
defendants required a truck for immediat e
use on a contract for the construction of a
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new highway, necessitating a truck in first -
class mechanical condition for immediat e
and continuous use for hauling purposes .
All this was known to one Hayes, th e
plaintiff's representative, who stated to the
defendants that the truck was in first-clas s
mechanical condition . The defendants had
trouble from the start in keeping the truc k
running, but they continued to use it, bot h
parties trying to remedy its condition. In
an action to recover the purchase price th e
defendants counter-claimed for damages fo r
breach of warranty. Held, that in the cir-
cumstances both parties understood th e
order to call for a certain second-hand truck
in first-class mechanical condition, and such
being the subject-matter of the sale the
above recited clause in the order did not
give the plaintiff the right to supply some -
thing different. The plaintiff failed to pro -
vide a truck of the standard contemplated
by the parties, and is liable in damages t o
the defendants for breach of warranty .
HAYES MANUFACTURING CO . V . PERDUE &
COPE.	 545

SALE OF LAND—Action for damages—
Fraudulent misrepresentation — Evidence—
Finding of trial judge—Appeal .] The de-
fendant Telford and his wife, owners of tw o
lots at the southwest corner of Pender and
Thurlow Streets, and the plaintiff, owner o f
five lots on 10th Avenue all in the City of
Vancouver, entered into an agreement
whereby the plaintiff purchased the defend -
ants' lots for $15,000 of which $5,500 was
payable at once and the balance in instal-
ments, the defendants agreeing to take the
plaintiff's lots on 10th Avenue at a valua-
tion of $3,150 as part of the first paymen t
which was duly made . In an action fo r
damages for deceit the plaintiff claims tha t
the defendant Amess, a real-estate agent ,
who acted for the Telfords in negotiating
the sale, represented that two years pre-
viously the Telfords had purchased the inner
lot of the two on Pender Street for $5,500
and that the corner lot being more valuabl e
a fair price for the two lots was $15,000 .
Subsequently the plaintiff discovered that i n
February, 1929, the Telfords had purchased
both lots for $5,500. The plaintiff's evidenc e
was supported by three witnesses who swor e
that Amess made the above representations.
The learned trial judge refused to accept th e
evidence of the plaintiff and his witnesse s
and dismissed the action . Held, on appeal ,
affirming the decision of MCDoNALD, J . . tha t
as the appeal depends upon questions of fac t
and veracity directly in conflict it is impos-
sible to say that the learned judge took a

SALE OF LAND—Continued,

"clearly wrong" view of the evidence and the
appeal should be dismissed. NEMETZ V .
TELFORD et al .	 281

	

SALVAGE —Agreement for. -

	

- 434
See ADMIRALTY LAW . 1.

SECOND OFFENCE—Proof of. - 474
See CRIMINAL LAW. 12 .

	

SENTENCE—Revision of .

	

-

	

- 152
See CRIMINAL LAW . 4 .

SHARES—Sale of—Unauthorized—Conver-
sion—Action for damages—Meas-
ure of—Estoppel. - - 297
See STOCK-BROKERS. 2.

SHIP—Agreement to dismantle and shar e
profits — Whether partnership or
joint adventure—Appeal . - 258
See CONTRACT. 1 .

2 .	 Bill of lading—Damage to scow and
loss of cargo while being discharged—Duty
of carrier—Liability for loss.] In the dis-
charge of a cargo from a vessel on to a
scow, the carrier through its stevedores i s
in charge of the scow to the extent that it
owed a duty to the owners of the scow and
of the cargo to take reasonable care. COAST
CEMENT COMPANY LIMITED V . NAVIGAZION E
LIBERA TRIESTINA S .A . MCKENZIE BARGE
& DERRICK COMPANY V . NAVIGAZIONE LIBERA
TRIESTINA S .A .
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-

	

-

	

- 167

3. — Foreign fishing-vessels — Within
three-mile limit—Seizure. - - - 494

See ADMIRALTY LAW . 2.

SEIZURE—Illegal .

	

-

	

- 119
See SALE OF GOODS.

	

SMALL DEBTS COURT.

	

- 461
See COURTS .

SOLICITOR—Acting for mortgagor—Mis-
appropriation of moneys intended
for payment of mortgage—Releas e
of mortgage executed—Evidence—
Estoppel .

	

-

	

-

	

-

	

- 142
See MORTGAGE. 3 .

2.—Authority to act. -

	

- 365
See CONTRACT. 2 .

SOLICITORS—Commission — Collection o n
by—Scale—Action to recover—
Duty of solicitors to inform client
of scale of fees —Costs—Order
LXV., r . 29 .

	

-

	

-

	

-

	

39
See COMMISSION .
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SPEEDY TRIAL .

	

-

	

-

	

188
See CRIMINAL LAW. 9.

STATUTE, CONSTRUCTION OF—Chines e
Immigration Act—Chinaman a former resi-
dent of Canada—Goes to China and later
applies for re-entry and is refused—Applie s
again for re-entry in 1930 and is refused—
Habeas corpus—Appeal—K .S.C. 1927, Cap .
95, Sec. 8 .] Section 8 of the Chinese Immi-
gration Act provides that "No person o f
Chinese origin or descent unless he is a Cana -
dian citizen within the meaning of the Immi-
gration Act shall be permitted to enter o r
land in Canada, or having entered or landed
in Canada shall be permitted to remai n
therein, . . (o) Persons who have bee n
depor ted from Canada, or the United States,
or any other country, for any cause what-
soever ." Accused, a Chinaman, came to
Canada in 1907, when 17 years old. In 191 0
he returned to China where he remained 1 1
years . He then came to Canada again
remaining one year and returned to Chin a
where he remained until 1928 . He then lef t
China booked for Trinidad. On the way h e
attempted to enter Canada but was refused
entry because his destination was Trinidad .
He had a substantial interest in a busines s
in Vancouver . In January, 1930, he agai n
applied for admission into Canada and an
order was issued that he be deported. An
application for a writ of habeas corpus was
granted. Held, on appeal, reversing th e
decision of FISHER, J ., that as the accused
applied for entry into Canada in 1928 and
he was then deported section 8 of the
Chinese Immigration Act applies and he i s
thereby precluded from admission into Can-
ada. THE KING v. LIM CooIE Foo. - 54

STATUTES—B .C . Stats . 1925, Cap. 8 .
-

	

- 354, 288, 317, 273
See NEGLIGENCE. 2. 4, 8 .

MASTER AND SERVANT .

B .C. Stats . 1925, Cap . 13, Sec. 6. - 502
See CRIMINAL LAW. 5 .

B .C. Stats . 1925, Cap . 20, Sec. 24 . - 161
See INSURANCE, ACCIDENT .

B .C . Stats . 1925 . Cap . 20, Sec . 154, statu-
tory condition 6. - - 21
See INSURANCE, AUTOMOBILE . 2 .

B .C. Stats . 1925, Cap . 20, See . 158, Subset .
(5) .	 177
See INSURANCE, AUTOMOBILE . 3 .

B .C . Stats . 1926-27 . Cap . 54, Sec. 3 (3) .
453

See PRACTICE . 7 .

STATUTES—Continued.

B .C. Stats . 1929, Cap . 51, Sec . 23 . - 125
See PRODUCE MARKETING ACT.

B.C . Stats . 1929, Cap. 57, Sec. 3 .

	

396
See SUCCESSION DUTY .

B .C . Stats . 1930, Cap. 4, Sec. 2 .

	

- 477
See BANKRUPTCY. 1 .

Can . Stats . 1919, Cap . 46, Sec . 13 . - 377
See CRIMINAL LAW. 10 .

Can . Stats . 1929, Cap . 49, Sec . 4 (d) . 187
See CRIMINAL LAW. 3 .

Can . Stats . 1929, Cap . 49, Secs . 4 and 14 .
-

	

-

	

-

	

- 152
See CRIMINAL LAW. 4 .

Can . Stats. 1929, Cap . 49, Sec. 26. - 556
See CRIMINAL LAW. 11 .

Criminal Code, Sec. 414. -

	

-

	

- 507
See CRIMINAL LAW. 6.

Criminal Code, Sees . 460 and 1014 . 357
See CRIMINAL LAW. 1 .

Criminal Code, Sec. 489. - - - 234
See CRIMINAL LAW. 13 .

Criminal Code, Sees . 489, 781 and 782 . 377
See CRIMINAL LAW. 10 .

Criminal Code, Secs . 827 and 1014. - 188
See CRIMINAL LAW . 9.

Criminal Code, Sees . 1013 (2) and 1015 .
	 152
See CRIMINAL LAW. 4.

R .S .B .C . 1911, Cap. 206 . Sec . 81 . - 154
See NEGLIGENCE. 6 .

R.S.B .C. 1924, Cap. 13, See. 13 .

	

-

	

2 1
See INSURANCE, AUTOMOBILE. 2 .

R .S .B .C. 1924, Cap . 13, Sec . 22 .

	

- 182
See ARBITRATION. 2 .

R.S.B .C . 1924, Cap . 16, Sec. 3 .

	

- 477
See BANKRUPTCY. 1 .

R .S .B.C . 1924, Cap . 22 .

	

-

	

-

	

-

	

74
See CONDITIONAL SALE AGREE -

MENT. 3 .

R .S.B .C . 1924, Cap . 38, See. 127 (3) . - 98
See COMPANY. 2.

R .S .B.C . 1924, Cap. 44 .

	

-

	

-

	

-

	

74
See CONDITIONAL SALE AGREE-

MENT. 3 .

R.S .B .C . 1924, Cap . 44 . Sec . 4 . - 61, 381
See SALE OF GOODS . 2 .
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R .S .B .C . 1924, Cap . 44, Sec . 10 .

	

119
See SALE OF GOODS . 1.

R .S .B .C. 1924, Cap. 57, Sec. 48 .

	

461
See COURTS .

R .S .B .C . 1924, Cap. 82, Sec. 11 .

	

89
See MINES AND MINERALS. 2 .

R .S .B .C . 1924, Cap. 98, Sec. 11 (2) . 502
See CRIMINAL LAW. 5.

R .S .B .C. 1924, Cap . 123, Sec . 7 .

	

357'
See CRIMINAL LAW. 1 .

R .S .B .C. 1924, Cap . 135 .

	

238
See DEBT .

R.S .B.C. 1924, Cap . 135, Sec. 2 (14) . 241
See LANDLORD AND TENANT .

R.S.B .C . 1924, Cap . 135, Sec. 2 (27) . 549
See INTERNATIONAL LAW .

R.S.B.C . 1924, Cap . 145, Secs . 3, 8 and 11 .
	 154
See NEGLIGENCE . 6 .

R.S.B .C . 1924, Cap. 146, Sec . 93. - 474
See CRIMINAL LAW . 12 .

R.S .B .C . 1924, Cap . 156, Sec . 19(a) . 305
See MECHANIC ' S LIEN.

R .S .B .C . 1924, Cap. 157, Sees . 51, 53 and 54.
	 203
See PHYSICIANS AND SURGEONS ,

R .S .B .C. 1924, Cap. 167, Sees. 19, 91 and
94 (1) .

	

-

	

-

	

-

	

-

	

89
See MINES AND MINERALS . 2 .

R .S .B.C . 1924, Cap . 177 .

	

-

	

218
See NEGLIGENCE. 3 .

R .S .B .C. 1924, Cap . 191, Sec. 20. -

	

51 7
See PARTNERSHIP . 2 .

R .S .B.C . 1924, Cap. 225 .

	

-

	

-

	

74
See CONDITIONAL SALE AGREE-

MENT. 3 .

R.S .B.C . 1924, Cap. 225, Sec. 60 (1) .
	 61, 381
See SALE OF GOODS . 2 .

R.S.B .C . 1924, Cap . 244, See . 5, Subsec .
(1) (f) .

	

-

	

-

	

-

	

-

	

396
See SUCCESSION DUTY .

R .S .B .C. 1924, Cap. 245, Secs. 77, 80 and
85 .

	

-

	

-

	

-

	

-

	

502
See CRIMINAL LAW. 5 .

R .S .B .0 1924, Cap . 245, See. 78 (c) .
- 485, 277

See CRIMINAL LAW. 7, 8 .
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R .S .B.C . 1924, Cap . 254, Sec . 2 .

	

22 7
See INCOME TAX.

R .S .B.C . 1924, Cap. 254, Parts III . and IX.
	 25 1
See TAXATION . 1.

R.S.B .C . 1924, Cap . 256 .

	

-

	

-

	

463
See TESTATOR' S FAMILY MAIN-
TENANCE ACT.

R.S .B.C . 1924, Cap . 262, See. 10 . 31, 342
See ADMINISTRATION. 1 .

R.S .B.C . 1924, Cap . 262, Sec. 88 . 31, 342
See ADMINISTRATION. 1 .

R.S.C . 1927, Cap . 11, Sec . 64 .

	

481
See COMPANIES. 2 .

R .S.C . 1927, Cap. 42, Secs. 183 and 193 .
-

	

-

	

-

	

494
See ADMIRALTY LAW .

R.S .C . 1927, Cap. 43, See. 10.

	

- 494
See ADMIRALTY LAW . 2 .

R.S.C . 1927, Cap. 59, Sec. 4 (5) . - 357
See CRIMINAL LAW. 1 .

R.S.C . 1927, Cap . 93, Sec . 43 (2) . - 187
See CRIMINAL LAW. 3 .

R .S .C . 1927, Cap . 95, Sec . 8 .

	

-

	

-

	

54
See STATUTE, CONSTRUCTION OF.

R .S .C. 1927, Cap. 95, See . 13 .

	

-

	

458
See PRACTICE. 5.

R .S .C. 1927, Cap . 123, Sec . 4 .

	

468
See CONTRACT. 5 .

R .S .C. 1927, Cap. 201, Sec . 20 .

	

321
See CONTRACT . 6 .

STATUTORY CONDITIONS — Accident
Intoxication of driver—Evidence of .
	 177
See INSURANCE, AUTOMOBILE. 3 .

STOCK—Instruction to broker to sell a t
not less than certain price—Stock sold a t
lower price—Local usage—Return of certifi-
cate—Right to original certificate .] An
agent of the defendant Company advised th e
plaintiff to purchase Weymarn Petroleum
stock. The plaintiff had no money bu t
delivered the agent a certificate for 50 0
shares of Silver Cup (Hazelton) Mining Co.
Ltd. with instructions to sell it at not les s
than 30 cents per share and then buy with
the proceeds 100 shares of Weymarn Petro-
leum at $1 .50 per share, the certificate to be
returned to him in ease the shares were not
sold at the named price . The stock was at



594

	

INDEX .

	

[VOL .

STOCK—Continued .

28 cents on the market when delivered. It
never reached 30 cents but gradually dimin-
ished in price afterwards . On the plaintiff
demanding the return of his certificate th e
defendant tendered him another certificat e
for the same number of shares in said stoc k
which was refused . In an action for con -
version, the defendant claimed that by local
usage it could use the certificate for its ow n
purposes which it did by selling the stock .
The action was dismissed. Held, on appeal,
reversing the decision of RUGGLES, Co . J .,
that the arrangement between the plaintiff
and the agent was that the certificate shoul d
not be parted with unless the shares wer e
sold at the named price but should be kep t
and redelivered to the plaintiff . The allege d
local usage does not apply to this case as i t
cannot displace an actual contract between
the parties . The plaintiff is entitled to $11 5
damages, the market price of the stock a t
the time of conversion. MACINNES V . CART-
WRIGHT & CRICKMORE, LIMITED. - 265

STOCK-BROKERS.

	

-

	

- 232, 26
See BANKRUPTCY. 2 .

DAMAGES. 10 .

2.	 Sale of customer's shares—Unau -
thorized—Conversion—Action for damages —
Measure of—Estoppel .] In assessing dam -
ages where stock-brokers were held liable to
a customer for selling shares they held fo r
him without his authority :—Held, that th e
date when the customer would have sold ha d
he not been prevented by the brokers' prior
sale, should be determined on the assump-
tion that he would have done what a pru-
dent person would do, and in this ease the
date is fixed when, after objecting to a state-
ment of his account which sheaved his share s
were sold, he requested that they be placed
to his credit as he wanted to sell them . He
was allowed the difference between the lo w
market price on that day and the price at
which the brokers had previously sold .
SUNDERLAND V . SOLLOWAY, MILLS & Co .
LIMITED.

	

-

	

-

	

-

	

- 297

STREET-CAR —Starting with too much

	

speed at curve	 Passenger throw n
from his feet — Damages—Jury
Misdirection .

	

-

	

-

	

-

	

398
See NEGLIGENCE . 12 .

SUCCESSION DUTY—Life-insurance poli-
cies—Sister of deceased's wife named—
Beneficiary—Proceeds subject to successio n
duty—R .S.B .C . 1924, Cap. 214, Sec. 5, Sub -
sec . (1) (f)—B .C. Stats. 1929, Cap . 57, Sec.
3 .] A testator had taken out five insurance

SUCCESSION DUTY—Continued .

policies, in all of which his wife was named
as beneficiary . His wife predeceased hi m
and he then appointed his sister-in-law sole
beneficiary under the policies . A motion for
an order declaring that the moneys payable
under the policies were not subject to suc-
cession duty was granted . Held, on appeal ,
reversing the decision of GREGORY, J ., that
the insurance moneys were subject to be dis-
posed of, notwithstanding the appointment
of them to the respondent by the deceased ,
as he saw fit up to the time of his death,
and are therefore subject to succession duty
under subsection (1) (f) of section 5 of th e
Succession Duty Act as amended in 1929 .
In re ESTATE OF J . D . BYRNE, DECEASED .

SUNDAY—Agreement on—Validity . 468
See CONTRACT . 5 .

TAXATION — Income—Expropriation of
waterworks system by city—Assumption o f
mortgage by city—Payment of balance de-
ferred—Additional annual payments by rea-
son thereof — Income — R .S .B .C. 1924, Cap .
254, Parts III . and IX.] The City of Vic-
toria expropriated the Esquimalt water-
works system, the price agreed upon being
$1,450,000 . The City assumed a mortgage
of $625,000 and it was agreed that the bal-
ance of $825,000 might he paid at any tim e
upon giving three months' notice failing
which the sum of $40,000 per annum was to
be paid the Company during the currency of
the mortgage (12 years) and thereafte r
semi-annual payments of $40,000 to b e
allotted one-half to the Company and one -
half to a sinking fund for paying off the
debt . Forty thousand dollars was receive d
by the Company in 1928, and the sam e
amount in 19-29 . These sums were assessed
as income under Part III. of the Taxation
Act . On appeal the judge of the Court of
Revision held the assessment should be made
under Part IX . of the Act . Held, on appeal ,
reversing the decision of the judge of the
Court of Revision (MCPxILLIPS, J .A . dis-
senting), that the assessment should be
made under Part III . of said Act . In r e
TAXATION ACT AND ESQUIMALT WATE R
WORKS COMPANY. -

	

-

	

- - 251

2.	 Income—I', al estate transaction by
company—.Money c,i aced by shareholders
to make deal—Co m po op agreeing to return
shareholders' loan and profits madeProfi t
made on transaction—Whether income o f
company a n d liable to I i .' , I P a . I Hastings
Street Properties Limit

	

v es incorporated
with power to purcha , lease, etc ., lands
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and to sell and dispose of same. Its author-
ized capital was 50,000 shares of $1 each
but only five shares were issued, one to each
of five shareholders . The Company pur-
chased certain property in Vancouver fo r
$40,000 in 1926, and sold it in 1928 for
$70,000. In order to raise the money t o
make the purchase, the five shareholder s
nil n aneed the necessary sum under agree-
ment with the Company that upon a sale
being made the profits would be paid to the
shareholders and this was carried out . The
Minister of Finance sought to recover incom e
tax on $30,000 contending that it was profi t
made by the Company . It was held by the
Court of Revision that after payment of
the profits to the five shareholders under th e
said agreement there was no taxable income .
Held, on appeal, reversing the decision of
the Court of Revision (MARTIN, J .A. dis-
senting), that the $30,000 profit was "in -
come" of the Company within the meaning
of the Taxation Act and is subject to taxa-
tion . In re TAXATION ACT . In re HASTINGS
STREET PROPERTIES LIMITED .

	

-

	

209

3.—Review. - -

	

- 199
See COSTS . 4 .

TAXES—Payment of. -

	

- 47
See MUNICIPAL LAW .

TESTATOR'S FAMILY MAINTENANCE
ACT—No provision in will for two daugh-
ters—"Proper maintenance and support"—
Construction o f—R .S .B .C. 1924, Cap . 256 . 1
One Hoffman died in January, 1930, leaving
a net estate of $12,769 .25. By his will he
left $1 to his wife from whom he wa s
divorced in 1926, and $1 to each of his tw o
daughters, Catherine who is of age, an d
Mary a minor . The residue of his estat e
he left to Mary E . Bernhard to whom h e
wa.s not related, but he had, with others,
lodged in her various lodging-houses fo r
over 20 years . Both daughters were without
means and were brought up at the expens e
of their maternal grandfather and materna l
uncles. Catherine attended a college fro m
which she was to graduate in the followin g
June with the intention of becoming a
teacher, and Mary who was 19 years old ha d
a serious incurable heart condition, preclud-
ing her from earning a livelihood . Decease d' s
estate included a one-half interest in a lodg-
ing-house that Mrs . Bernhard was running,
valued at $2,800. On an application by
Mrs. Hoffman under the Testator's Family
Maintenance Act to make adequate provi-
sion from the estate for the proper mainten-
ance and support of herself and her tw o
daughters :—Held, that Mrs . Hoffman hav -

TESTATOR'S FAMILY MAINTENANCE
ACT—Continued .

ing obtained a decree of absolute divorc e
from deceased had no status to make an
application on her own behalf but was com-
petent to make application under sectio n
9 (1) of said Act for her daughter Catherine ,
also for Mary as her guardian . That Mrs .
Bernhard be allowed to retain the hal f
interest in the lodging-house, that the
daughter Catherine receive $1,000 and the
balance of the estate be utilized to purchase
an annuity for life for the daughter Mary.
In re TESTATOR 'S FAMILY MAINTENANCE AC T
AND HOFFMAN .

	

-

	

-

	

-

	

463

THEFT.

	

-

	

-

	

- 357
See CRIMINAL LAW. 1 .

TRADE-MARK—Registration.

	

- 321
See CONTRACT. 6 .

TREASURY SHARES—Stock in company .
See COMPANY LAW .

TRIAL .

	

-

	

-

	

-

	

- 129
See INFORMATION .

2 .	 Mode of.

	

-

	

-

	

- 188, 78
See CRIMINAL LAW . 9 .

PRACTICE . 2 .

	

3.—Notice of .

	

-

	

- 194
See PRACTICE . 6 .

TRUST—Breach of .

	

-

	

- 31, 342
See ADMINISTRATION . 1 .

ULTIMATE NEGLIGENCE . -

	

- 288
See NEGLIGENCE . 4.

VERDICT—Contributory negligence found .
- 31 7

See NEGLIGENCE . 8 .

VIEW.

	

-

	

-

	

81
See NEGLIGENCE . 5 .

WARRANT—Validity. -

	

-

	

- 187
See CRIMINAL LAw. 3 .

WARRANTY—Breach of. -

	

- 545
See SALE OF GOODS . 3 .

WILL—Administrat io n—leecu t ors—Assets
of testator—Payment of debts—Power o f
executor to carry on be i n , ss — Breach o f
trust — Concurrence of cea1 ei que trust —
Ifarginal rule 481—R.S.B.C . 1924, Cap . 262,
Sec. 10 .

	

-

	

-

	

-

	

-

	

31, 342
See ADMINISTRATION .

2.—Will—Construction of—Charitabl e
gift—Validity—"Aid and help any worthy
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WILL—Continued .

cause or causes as he shall think fit"—Voi d
for uncertainty .] A testator disposed of hi s
residuary estate in the following words :
"The balance of the estate I leave entirel y
in the hands of my executor to aid and hel p
any worthy cause or causes as he shall thin k
fit ." It was held on originating summon s
that there was a good charitable bequest.
Held, on appeal, reversing the decision of
MORRISON, C .J .S .C., that the words are too
vague and uncertain to create a vali d
charitable trust, nor will they sustain a
finding that the executor should take th e
residue beneficially . The property in ques-
tion falls into the residue of the estate . In
re ROBB, DECEASED . PLANTA AND PLANTA
v . GREENSHIELDS AND REIFEL.

	

- 439

WITNESS FEES. -

	

-

	

- 199
See COSTS . 4 .

WORDS AND PHRASES—"First-class me -
chanical condition"—Meaning of.

- 545
See SALE OF GOODS . 3.

2.	 "Ejusdem generis" rule. - 207
See CONSTITUTIONAL LAW .

3.—"Ex turpi cause non oritur actio . "
-

	

-

	

-

	

- 172, 388
See CONTRACT . 8 .

WORDS AND PHRASES—Continued .

4.—"Good cause"—Meaning of . - 558
See NEGLIGENCE . 1 .

5.—"Income"—Definition. - 227
See INCOME TAX.

6.—"Nearest County Court"—Meaning
of .	 461

See COURTS .

7.—"Proper maintenance and support "
—Construction of.

	

-

	

-

	

-

	

463
See TESTATOR ' S FAMILY MAIN-

TENANCE ACT .

8.—"Res ipso loquitur"—Construction .
-

	

- 81, 317
See NEGLIGENCE . 5, 8 .

9.—"Shipping"—Meaning of. - 125
See PRODUCE MARKETING ACT .

10.—"Undertaking property rights and
privileges"—Meaning of .

	

-

	

-

	

525
See AGREEMENT.

11.

	

"Volunti non fit injuria"—Con -
struction.	 Si

See NEGLIGENCE. 5 .
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