
TH E

BRITISH COLUMBIA REPORT S
BEING

REPORTS OF CASES
DETERMINED IN THE

COURT OF APPEAL, SUPREME AND COUNTY COURT S
AND IN ADMIRALTY,

WITH

A TABLE OF THE CASES ARGUE D
A TABLE OF THE CASES CITED

AN D

A DIGEST OF THE .PRINCIPAL MATTERS

REPORTED UNDER THE AUTHORITY O F

THE LAW SOCIETY OF BRITISH COLUMBIA
BY

E . C. SENKLER, K. C .

VOLUME XLVI .

VICTORIA, B . C .

Printed by The Colonist Printing & Publishing Company, Limited .

1933.



Entered according to act of the parliament of Canada in the year one thousan d
nine hundred and thirty-three by the Law Society of British Columbia .



JUDGE S
OF THE

Court of Appeal, Supreme and
County Courts of British Columbia and in Admiralty

During the period of this Volume .

CHIEF JUSTICE OF BRITISH COLUMBIA :
THE HON. JAMES ALEXANDER MACDONALD .

JUSTICES OF THE COURT OF APPEAL.

CHIEF JUSTICE :
THE HON. JAMES ALEXANDER MACDONALD.

JUSTICES :
THE HON. ARCHER MARTIN .
THE HON . WILLIAM ALFRED GALLIHER.
THE HON. ALBERT EDWARD McPHILLIPS .
THE HON. MALCOLM ARCHIBALD MACDONALD .

SUPREME COURT JUDGES .

CHIEF JUSTICE :
THE HON. AULAY MORRISON .

PUISNE JUDGES :
THE HON. DENIS MURPHY .
THE HON. FRANCIS BROOKE GREGORY .
THE HON. WILLIAM ALEXANDER MACDONALD .
THE HON. DAVID ALEXANDER McDONALD .
THE HON. ALEXANDER INGRAM FISHER.

LOCAL JUDGE IN ADMIRALTY :

THE HON. ARCHER MARTIN .

DEPUTY LOCAL JUDGE IN ADMIRALTY :

THE HON. WILLIAM ALFRED GALLIHER.

COUNTY COURT JUDGES :

His HON . FREDERICK McBAIN YOUNG.
His HON . PETER SECORD LAMPMAN, -

	

-
His HON . JOHN ROBERT BROWN, -
His HON. FREDERICK CALDER, - -

	

-
His HON. FREDERIC WILLIAM HOWAY ,
His HON. CHARLES HOWARD BARKER, -
His HON. JOHN DONALD SWANSON, - -
His HON . GEORGE HERBERT THOMPSON, -
His HON . HERBERT EWEN ARDEN ROBERTSON,
His HON. HUGH ST. QUINTIN CAYLEY,

	

-
His HON. HENRY DWIGHT RUGGLES,

	

-
His HON. JOHN CHARLES McINTOSH . -
His HON. WALTER ALEXANDER NISBET, -
His HON. JOSEPH NEALON ELLIS, - -
His HON . WILLIAM EDWARD FISHER

	

-

ATTORNEY-GENERAL :

THE HON. ROBERT HENRY POOLEY, K.G .

	

-

	

Atlin
Victoria

-

	

Yal e

	

-

	

Cariboo
Westminster

Nanaim o
- Yale

East Kootenay
- - Cariboo

Vancouver
Vancouve r

-

	

Nanaim o
West Kootenay

- Vancouver

	

-

	

Atlin



MEMORAND A

On the 24th of January, 1933, William Edward Fisher,
Barrister-at-Law, was appointed Judge of the County Court
of Atlin and a Local Judge of the Supreme Court of British
Columbia in the room and stead of His Honour Frederic k
McBain Young, resigned .

On the 30th of January, 1933, Andrew Miller Harper, Bar-
rister-at-Law, was appointed Judge of the County Court o f
Vancouver and a Local Judge of the Supreme Court of Britis h
Columbia .

On the 27th of May, 1933, His Honour Henry Dwigh t
Ruggles, Junior Judge of the County Court of Vancouver, died
at the City of Vancouver .

On the 11th of August, 1933, Charles James Lennox, Bar-
rister-at-Law, was appointed a Judge of the County Court o f
Vancouver and a Local Judge of the Supreme Court of Britis h
Columbia .

On the 6th of September, 1933, Harold Edwin Bruce Robert -
son, one of His Majesty's Counsel learned in the law, wa s
appointed a Puisne Judge of the Supreme Court of Britis h
Columbia in the room and stead of the Honourable Franci s
Brooke Gregory, resigned .

On the 6th of September, 1933, William Garland Ernes t
MeQuarrie, one of His Majesty's Counsel learned in the law ,
was appointed a Justice of the Court of Appeal in the roo m
and stead of the Honourable William Alfred Galliher, resigned .
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IN RESecs . 3 and 4 .
jOFINSO N

Section 80 of the Infants Act provides that " (1 .) Any judge shall, upon
the application of any society to whose custody or control a child i s
committed, make an order for the payment by the municipality t o
which the child belongs for a reasonable sum . . . for the expens e
of supporting the child by the society . . . . (2 .) For the purposes
of this section, any child shall be deemed to belong to the municipalit y

in which the child has last resided for the period of one year. . .
Section 3 of the amending Act of 1928 recites : "Provided that no chil d
shall be deemed to belong to a municipality or to have acquired a
residence therein for the purposes of this section by reason only of th e
fact that the child has resided in the municipality as an inmate of a
home or institution in which the child was placed	 "

The parents of the two children in question (7 and 8 years old) with thei r
family came to New Westminster from Manitoba in March, 1929, bu t
in the following July moved to the Municipality of Surrey . Durin g
the same month the mother became ill and she left the two children
in the Academy of the Sisters of St. Ann in New Westminster, where
they remained . Shortly after the mother was taken to the Menta l

1
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APPEAL by the City of New Westminster from the order o f
MoRRIsoN, C.J.S.C. of the 15th of January, 1932, whereby th e
said city was ordered to pay the Children's Aid Society of the
Catholic Archdiocese of Vancouver the sum of $4 per week in
respect of the infants Caroline Dorothy Johnson and Mar y
Charlotte Johnson, for their maintenance from the 23rd o f
October, 1930, until they have attained the age of eighteen
years. The children's father with his family came to New
Westminster from Manitoba in March, 1929, but in the follow-
ing July they moved into the Municipality of Surrey where th e
father still lives . The children's mother took them to th e
Academy of the Sisters of St. Ann at New Westminster in July ,

Statement 1929, where they remained until the 23rd of October, 1930 . In
the meantime the mother's health broke down and she was taken
to the Essondale Mental Hospital . The father, who previously
worked as a labourer, being unable to find employment, an order
was made by the judge of the Juvenile Court for New West-
minster on the 23rd of October, 1930, declaring the two childre n
to be "neglected children" within the meaning of the term in th e
Infants Act, and they were committed for "their temporary
home" to the Children's Aid Society of the Catholic Archdioces e
of Vancouver, but the order made no provision for the costs o f
their care and custody. The order appealed from was then made
on the application of the Children's Aid Society .

The appeal was argued at Vancouver on the 3rd of March ,
1932, before MACDONALD, C .J.B.C., MARTIN and MACDONALD,
JJ.A .

COURT OF

	

Hospital in Essondale, and later the father falling into unemployment,
APPEAL

	

the two children, on application to the Juvenile 'Court in New West-

minster, were declared "neglected children" and committed to the car e
1932

	

of the Children ' s Aid Society of the Catholic Archdiocese of Vancouver ,
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but the order made no provision for the costs of their care and custody .

—

	

On the application of the Children's Aid Society an order was made o n
IN RE

	

the 15th of January, 1932, that the City of New Westminster do pay
JOHNSON

said society $4 per week in respect of each infant from the 23rd o f

October, 1930, until they attain the age of 18 years .

Held, on appeal, reversing the order of MORRISON, C .J .S .C. (MACDONALD ,

C .J .B .C . dissenting), that it is impossible legally to hold that thos e

children "reside" in or "belong to" the City of New Westminste r

within the meaning of the Infants Act, and the appeal should b e

allowed.
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McQuarrie, K.C., (Donaghy, K.C., with him), for appel -
lants : The question is whether the two children were residents
of New Westminster for one year prior to entering the Chil-
dren's Aid Society under the order of the judge of the Juvenil e
Court on October 23rd, 1930 . The two children were in St .
Ann's Academy in New Westminster for more than a yea r
previous to this, but the family home was undoubtedly in the
Municipality of Surrey where the father lived continuously an d
had his home. The City of New Westminster should not be
held liable under the Act and the learned judge below had n o
jurisdiction to make this order : see Guardians of Holborn v.

Guardians of Chertsey (1884), 54 L.J., M.C. 53 .

A . deB. McPhillips, for Children's Aid Society : These are
"neglected children" and when the committal order was mad e
the judge of the Juvenile Court made no provision for main-
tenance. Under section 80 of the Act we may apply at any time
to any judge for relief and we are not bound by any one judge :
see Digges Case (1600), Moore, K.B. 603 ; 72 E.R. 787. As
to the children's "residence" previous to the order of the judg e
of the Juvenile Court see The King v. City of Fredericton

Assessors (1917), 36 D .L.R. 685 at p. 689 ; Stoke-on-Trent

Borough Council v. Cheshire County Council (1915), 3 K.B .
699 at p. 704 ; Leicester Corporation v . Stoke-on-Trent Cor-

poration (1918), 83 J .P. 45 ; Berks County Council v . Read-

ing Borough Council (1921), 37 T .L.R. 642. The English
cases under the Poor Law Act do not apply here owing to th e
difference in the statute.

H. C. Green, for the Attorney-General .
Donaghy, in reply : There is the distinction in the case o f

children of tender age when the home of the father is that o f
the child. The cases referred to apply to children of 1 5
and over .

Cur. adv. vult .

7th June, 1932 .

MACDONALD, C.J.B.C . : The two little girls mentioned in the
style of cause, on an application to the Juvenile Judge of Ne w
Westminster, were on the 23rd of October, 1930, declared to be
neglected children within the meaning of the term in the

COURT O F
APPEAL
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Infants Act above mentioned, and were committed to the car e
and custody of the Children's Aid Society of the Catholic Arch -
diocese of Vancouver . The children had resided for more than
a year previously at St . Ann's Academy in New Westminster.
The order made no provision for the costs of their care an d
custody. The affidavit of J . S . Foran, agent of the said society,
shews that the society maintained the said children at its ow n
expense ever since October 23rd, 1930 .

On the 5th day of December, 1931, the said society mad e
application to a judge of the Supreme Court praying an orde r
against the City of New Westminster for payment of at leas t
$3 per week in respect of each child for her maintenance an d
support, and the order was made against the city for $4 pe r
week each .

The city now appeals from that order, the principal grounds
being that the infants did not belong to New Westminster ;
that they did not reside there for one year before their com-
mittal and that the said judge had no jurisdiction to make th e
order. It also referred to the Infants Act Amendment Act ,
1928, chapter 18 of the statutes of that year, but in the conclu-
sion at which I have arrived it becomes unnecessary to do so .

The father is a labourer and had no home in which the chil-
dren could have been taken care of. He lived in a shack in
South Westminster in Surrey Municipality . He was out of
employment and could not give the children adequate care ; the
mother was an inmate of a mental hospital and unable to look
after them. I accept the finding of the Juvenile Court judge
that the children were neglected children . There was no appeal
against his finding. I think they belonged to New Westmin-
ster. They were left there by their mother more than a yea r
before the application for their committal, and further neithe r
the father nor mother was able although perhaps willing to tak e
care of the children. There was no home provided to which th e
children could go. These children resided in New Westminste r
and were being temporarily taken care of at St. Ann's Academ y
in New Westminster where they were left by their mother and
since it is clear that they resided in New Westminster for more
than a year with two or three weeks' absence only during th e
holiday they can fairly be held to have had their home there .

4
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The application for the committal order was made to th e
Juvenile Court judge by the secretary of the said Children' s
Aid Society. His order was that

I do order that the said Caroline Dorothy Johnson and Mary Charlotte

Johnson be delivered into the care and custody of the Children's Aid Society

of the Catholic Archdiocese of Vancouver and that they be forthwith taken

to their temporary home .

I think I must accept as valid the order of the Juvenile Court
judge, and it then comes to this—that the children had bee n
properly committed to the care of the said society but unde r
the order no term appears for the payment to the society . Sec-
tion 80 of the said Act provides that "any" judge [of whom th e
judge who fixed the compensation is one designated in the inter-
pretation clause as a judge] shall make an order for compensa-
tion to the society upon the application of the society to whos e
custody and control the child is committed . That section seems
to contemplate such an application to "any judge" where the
order of committal is silent on the subject which is the case
here. See also section 80, subsections (5) and (6) .

I, therefore, think the order appealed from should b e
affirmed .

The appeal should be dismissed .

MARTIN, J.A . : This is an appeal by the City of New West-
minster from an order of Chief Justice MoRRIsox of 15th
January last, whereby that city was directed to pay $8 pe r
week to the Children's Aid Society of the Catholic Archdiocese
of Vancouver for the support of two infant children, aged 7 an d
8 years respectively, and it is submitted that the order is not
warranted by the statute on which it was based, being the
Infants Act, Cap. 112, R.S.B.C. 1924, Sec . 80, and the amend-
ment of 1928, Cap. 18, Secs. 3-4, because the children were
transients, the residence of their parents being outside said city
for the period of time in question, and the case turns upon th e
meaning of the words "municipality to which the child belongs "
and "be deemed to belong" in section 80, as further defined b y
the proviso added by section 3 of 1928 .

By an order of the Juvenile Court for the City of New West-
minster dated 23rd October, 1930, the custody of these childre n
was committed for "their temporary home" to the respondent

5
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society and not for nearly a year and a quarter thereafter di d
it obtain the said order for support now appealed from, upon a
notice of motion dated the 5th of December previous .

Subsection (2) of section 80 provides tha t
For the purposes of this section, any child shall be deemed to belong t o

the municipality in which the child has last resided for the period of one

year ; but in the absence of evidence to the contrary, residence for one yea r

in the municipality in which the child was taken into custody shall be

presumed .

By the said amendment of 1928 the following proviso wa s
added to that subsection :

Provided that no child shall be deemed to belong to a municipality or to

have acquired a residence therein for the purposes of this section by reaso n

only of the fact that the child has resided in the municipality as an inmate

of a home or institution in which the child was placed by the superin-

tendent or by a children's aid society to whose custody or control the child

is committed ; . . .

The evidence, which is not in dispute, as to the "last" resi-
dence in the appellant municipality for one year previous to th e
date of the committal order (23rd October, 1930) in th e
attempt to establish the fact of the infants "belonging" thereto,
shews that these children with their parents, Norwegians, cam e
to this Province in March, 1929, from Manitoba where they ha d
lived for two years, and went to live in the City of New West-
minster but left there in July to live in the Municipality of
South Westminster, and in that month the mother being ill an d
the father out of work and very "hard up," the children wer e
charitably and voluntarily taken by the Sisters of St . Ann into
their academy at New Westminster at the request of thei r
mother who brought them there and since July, 1929, they hav e
been residing in that academy up to the date of said committal
order and of the one now appealed from ; the father says b e
supported the children there "just for two months ." The
mother became insane about the end of 1929 and wa s
committed to Essondale Asylum ; the father was still living in
South Westminster and had obtained employment but was
unable to look after his family of five children as his depositio n
taken before the police magistrate of Surrey Municipality on
the 3rd of January, 1930, shews, viz . :

I am residing at South Westminster in the Municipality of Surrey . I

moved into Surrey in July, 1929 . I am working at the Timberland Mills .

My wife is sick all the time and is not at home now and I have to be away

6
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from and so cannot give proper attention to the children . I am earning COURT OF

$3 .20 a day . I am working every day. I have 2 children in St . Ann's APPEAL

Convent . I am a Catholic . I am a Norwegian . My wife was born in the

U .S .A. My wife is a Catholic . My wife at the present time is in Esson-

	

193 2

dale . If my wife gets better I wish the children to come home to us. I am

	

June 7 .

quite willing that the Children's Aid Society of the Catholic Archdiocese o f

Vancouver take care of the children to such time .

	

Iv RE
JOHNSON

On that day the said magistrate made an order that the thre e
boys, out of the five children, should be delivered to the respond -
ent society, on the ground that they were "neglected children "
within the meaning of section 56 of said Act, but it i . only fair
to say that no imputation was or is made against the character
of the father, but simply his inability to provide for and look
after the children in their mother ' s absence.

Unfortunately his wife's condition did not improve and h e
fell into unemployment and at the time of the subsequent com-
mittal (23rd October, 1930) of these remaining two little chil-
dren he said :

Do you want your children? I would like to have them if I could do so .

Do they ever come to visit you? Not very often .

Where is [your] shack? By the first sawmill .

You are not paying rent? No, I can't pay rent .

Were you living there when the children were taken away from you?
MARTIN ,

J.A.
Yes. A policeman took them away.

During the past year the respondent society received $37 .50
from an unnamed source and $5 from the father towards th e
support of the children.

It will be seen from this evidence that the said proviso of
1928 applies to this case because the children were after the
committal "inmates of a home or institution in which [they ]
were placed by the superintendent [of neglected children] or b y
a children 's aid society to whose custody or control [they] wer e
committed," and so that period of statutory custody does no t
run against the City, and before that they had been placed in
said Academy by their mother with their father's consent bu t
with the clearly established intention of bringing them back t o
him when his unfortunate domestic conditions improved, whic h
intention negatives abandonment .

The said committal by the Juvenile Court was made unde r
section 57 of the Act, and section 91 declares that :

91 . Upon an order being made by the judge for the committal of an y

child to any charitable society authorized under this Part, the order shall
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56, 57, 80 and 91), wherein it is said :
"Judge" includes any Judge of the Supreme Court, any Judge of a Count y

Court, any Stipendiary or Police Magistrate, any Judge of a Juvenil e

Court . . . .

The only relevant additional fact since the committal is tha t
the children have been inmates of the respondent society' s
"institution" thereunder, but said proviso of 1928 declares tha t
no presumption that a child "belongs" to a municipality or ha s
acquired a residence therein shall arise "by reason only of
[that] fact . "

It is to be observed that the Juvenile Court judge did no t
make any order "specifying the municipality chargeable wit h
the maintenance of the child" as the section (91) directs h e
"shall" do, because, as he said in his judgment on the point :

COURT: I don't see that either municipality should be burdened with

this. The family only lived in New Westminster for two months and thes e

children were put in the home by Miss Gray, district nurse, whoever she is .

I will make an order committing them, but I will make no order as to wh o

shall support them, having no evidence before me to warrant making a n

order against either municipality .

That he was justified in adopting this course appears fro m

193 2
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specify the municipality chargeable with the maintenance of the child, and

a copy of the order with a copy of the depositions upon which the child has

been committed shall be forwarded by registered letter to the clerk of th e

municipality chargeable under the committal with the maintenance of th e

child ; and unless the municipality moves before the judge to set aside the

order in respect of maintenance within one month after receiving a copy o f

the order, the municipality shall be deemed to have consented to the order

and shall be estopped from denying liability thereunder . The judge may

at any time vary the order and charge any other municipality, upon which

order like proceedings may be taken .

It is to be noted that no more evidence of any weight o r
materiality was adduced before Monnisow, C .J.S.C. in Van-
couver than was before the judge of the Juvenile Court in New
Westminster and no explanation is given for not taking the
obvious course of applying to that same Juvenile Court to "vary"
its own order instead of to another judge in another place, no t
already familiar with the circumstances : this is, moreover,
quite apart from obvious objections to such a proceeding, whic h
is in the nature of an appeal by a side wind, and to a Court o f
no greater jurisdiction ad hoc, than the one in effect, appealed
from, as is shewn by the definition of the word "judge" in
section 51 of the Act (and as employed in the relevant sections
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the evidence hereinbefore cited and the statute itself shews tha t
there must be cases wherein its own requirements of "belonging "
would render it impossible to "specify" that any municipality
was so "chargeable," e .g ., a child might have resided in thi s
Province for two, or indeed many years in different munici-
palities but yet has not "resided for the period of one year" in
any one of them as subsection (2) requires, and therefore ther e
would be no jurisdiction to make any charging order at all a t
the time of committal . What the Juvenile Court did here was
to refuse to make an order against this appellant municipality ,
which is included in the refusal to make any order at all, an d
no good reason has, in my opinion, been shewn for disturbin g
that finding assuming it was open to any other "judge" (define d
as aforesaid), or even to this Court, to do so . It is not to be
overlooked that said sections 57 and 80 refer to the "temporar y
home" of the child and the committal directs that the childre n
"be forthwith taken to their temporary home" with the respond-
ent society .

As to the meaning of the said expression "belongs to the
municipality" several cases have been cited to us on the meaning MARTIN ,

of "residence" under the particular language of different

	

s .A •

statutes, and I have considered all of them, and many others ,
but that word has not the same import and is one, as all th e
decisions shew, which has not a fixed but an elastic meanin g
varying according to the subject-matter dealt with by the par-
ticular legislation . The case of most assistance as being closest
to the facts before us (though all of them differ materially
thereupon) is Guardians of Holborn Union v . Guardians of

Claertsey Union (1885), 33 W.R. 698 ; 54 L.J., M.C . 137 ,

because it is there laid down that the intention of the father
respecting the ultimate return of the children to him from thei r
"temporary home " (though they had been away from him in it,
in another parish, for seven years after their mother's death) i s
a matter of the first consequence in determining their residence,
constructive or actual ; and with regard to the decision of th e
local Juvenile Court on that point the following observations of
the Master of the Rolls, concurred in by Baggallay and Bowen ,
LL.J. at p . 139 are most apt, viz . :

If the evidence would justify a reasonable person in finding either way,

9

COURT O F
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COURT OF the Court below ought not to have overruled the finding . I have a strong

APPEAL opinion that the evidence is in favour of the view that the father alway s

intended to resume living with the children when he was in a position to

	

1932

	

do so. I do not therefore think that the Court below ought to have over -

	

June 7 .

	

ruled what must in fact have been the decision of the magistrates .

	

IN RE

	

And so the judgment of the King's Bench Division was
JOHNSON

children's "residence " was with their father and not in thei r
"temporary home. "

In Berks County Council v. Reading Borough Counci l

(1921), 37 T .L.R. 642, an attempt is made to reconcile th e
later English decisions, but the uncertainty expressed by Mr .
Justice Darling owing to the "very great difficulty" the Cour t
encountered in coming to a decision, is an indication of th e
divergence in views that is to be expected in such attempt .

That the evidence before the judge of the Juvenile Court
would "justify a reasonable person in finding either way," as
the Master of the Rolls put it, supra, is beyond question and
therefore his view of the children's real "residence" should no t
have been disturbed, as it was in substance and effect, by th e

MARTIN, learned judge appealed from. But, as already pointed out, the
.A . expression before us "belongs to the municipality," which

imports an element of ownership or attachment to a localit y
beyond mere "residence" in the ordinary sense, though it i s
difficult to obtain any authority on its meaning as applied t o
human beings because it is not so employed in any of the
statutes that have come to our attention, and I have been able t o
obtain little assistance from the few cases on its persona l
application that I have been able to find .

In The "Fusilier" (1865), 3 Moore, P .C. (N.S.) 51, the
Privy Council upheld the decision of the Rt. Hon. Dr. Lush-
ington in the Admiralty Court that the words "persons belong-
ing to such ship" in the Merchant Shipping Act include passen-
gers on board the ship as well as the master and crew, Dr .
Lushington saying, p. 58 :

The phrase "persons belonging to such ship," "belonging" is certainly a

phrase of ancipitis usis, with reference to the subject-matter ; but one of

the rules of construing statutes, and a wise rule too, is. that they shall be

construed loquitur ut 'magus, that is, according to the ordinary interpreta-

tion put upon the words by the mass of mankind, according to the commo n

understanding and acceptation of the terms ; and I think that nothing i s

reversed and the magistrates' decision restored, viz., that the
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more common than to say of passengers on board a ship, that they are COURT or
"persons belonging to the ship ." Upon these grounds alone I should hold APPEAL

that "persons belonging to the ship" included passengers .
193 2

In affirming this view the Privy Council, per Lord Chelms -
June 7 .

ford, said, pp. 72-3 :
It would be strange indeed if an Act intended to encourage and rewar d

the saving of life which is in peril in consequence of the distress and dange r

of the vessel in which it is embarked, should be construed so as to make a

distinction between those who were on board in different capacities and

different relations to the vessel. It is a sufficient answer to such an objec-

tion to say that nothing is more common in popular language than t o

speak of "the passengers belonging to such a vessel . "

Then In the Estate of Frogley (1905), P . 137, it was held
that a will creating a trust for all the children who "migh t
belong" to a testatrix included her illegitimate children ; and
the proprietary idea of "belong" in general is well brought ou t
in the decision of the House of Lords in Public Trustee v . Wolf

(1923), A.C. 544, respecting the charge imposed on the prop-
erty "belonging" to married women by the Treaty of Peace
Order 1919, particularly in the judgment of Lord Birkenhea d
at p. 558, where he said respecting the expression "belongin g
to her for her separate use" :

. . . "We are asked to put a limitation on the words `belonging to her

for her separate use,' and to add to them some such words as, `and no t

subject to any restraint upon anticipation.' But we must apply th e

ordinary rule of construction, that the words are to be read in their

ordinary sense, and in their full sense, unless there be something in th e

context to limit their meaning ."

After a very careful consideration of this matter (which i s
one of no small importance in the administration of the Infant s
Act) it is to my mind impossible legally to hold that these chil-
dren "reside" in, much less "belong to," the appellant munici-
pality within the meaning of said Act, and therefore, apart from
other objections arisino out of section 91 as aforesaid, the appeal
should be allowed and the order complained of set aside .

MACDONALD, J.A. : I am fully in accord with the reasons fo r
judgment of my brother MARTIN. I am satisfied that thes e
children of tender years do not "belong" to the Municipality of MACnoNAI,n ,

J .A .

the City of New Westminster. I will only add further that i t
cannot be said of them that they had the capacity of older chil-
dren to acquire a residence where they "ate and slept" apart

IN RE

JOHNSO N

MARTIN,
J .A .
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from that of their father who resided in the Municipality o f
Surrey .

I would allow the appeal .

Appeal allowed, Macdonald, C .J .B.C. dissenting .

Solicitors for appellant : McQuarrie & Whiteside .
Solicitors for ChiIdren's Aid Society : McPhillips, Duncan

& McPhillips.

Solicitors for Attorney-General of British Columbia : Collins

& Green .

H. E. HUNNINGS & COMPANY LIMITED v. HALL .

Stock-broker—Purchase of shares on margin—Broker's duty—Actio n
against customer for balance of account—Evidence—Onus of proof .

12
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In an action by a stock brokerage firm against a customer to recover th e
H. E.

	

balance due on margin transactions, the plaintiff recovered judgment .
HUNNINOS Held, on appeal, affirming the decision of LAMPMAN, Co. J., per MARTIN and

& Co.
v .

	

MACDONALD, JJ .A ., that the trial judge having found, inter alia, tha t

HALL the plaintiff as defendant's agent and on his behalf had incurred an d

discharged liabilities on stock purchases, and had all shares so pur-

chased available for the defendant on payment of the balance due fro m

him, the appeal should be dismissed.

Per MACDONALD, C .J .B .C ., and MCPHILLIPS, J .A ., that as the plaintiff ha d

failed to prove that it had at all times the shares so ordered availabl e

for delivery to the defendant if paid for, the appeal should be allowed :

moreover no valid excuse had been given for not selling when th e

margin was almost exhausted, thereby saving the loss incurred .

The Court being equally divided the appeal was dismissed .

APPEAL by defendant from the decision of LAMPMAX, Co. J .
of the 21st of December, 1931, in an action for the balance du e
on stock transactions made by the plaintiffs as stock-brokers o n

Statement behalf of the defendant.
The appeal was argued at Vancouver on the 1st of March ,

1932, before MACDONALD, C.J.B.C., MARTIN, McPIIILLIrs and
MACDONALD, M.A.
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C. G. White, for appellant : We submit that the brokers di d
not carry out the purchase. There is no proof that the purchas e
was made or that they paid out any money on behalf of th e
defendant. The plaintiffs cannot recover unless they shew clearl y
that they were always in a position to deliver this stock if pai d
for in full : see Conmee v . Securities Holding Co . (1907), 3 8
S.C.R. 601 ; Beamish v . Richardson & Sons (1914), 49 S .C.R .
595 ; Clark v. Baillie (1909), 19 O.L.R. 545 at p . 554 ; Cox &
Worts v . Sutherland (1888), 24 C .L.J. 55 . The evidence shews
that the defendant ordered the plaintiff to sell, and if th e
instructions had been carried out there would have been no loss .

Maclean, K.C., for respondents : The broker must have the
stock or its equivalent available for delivery, and the learne d
judge below found that he had : see Meyer on Stock-Brokers ,
286. On the burden of proof that the order was not carrie d
out see MacDonald v . Hamilton B. Wills cf Co . Ltd. (1925) ,
147 N.E. 616. The evidence as to the order to sell is subjec t
to two meanings . It cannot be acted upon unless unambiguous :
see Meyer on Stock-Brokers, pp . 269 and 271 .

White, in reply, referred to Meyer on Stock-Brokers, 541 .

Cur. adv. vult .

C.J .B .C .May 9th, 1929, and the money from them applied to the pay-
ment of the margin on the said Spooner shares . The buying
order addressed to the plaintiffs and signed by the defendant i s
as follows :

Buy for my account and risk 450 Spooner at mkt . OA.

It is dated 9th May, 1929 .
The order was said to have been sent by the plaintiffs t o

Solloway, Mills & Company to be filled, who are said to hav e
reported to the plaintiffs :

We have this day bought for your account 450 Spooner .

COURT OF
APPEAL

193 2

June 7 .

H. E.
RUNNING S

& CO .
V.

HALL

Argumen t

13

7th June, 1932 .

MACDONALD, C.J.B.C. : This is an action in the County
Court by brokers against a customer for a balance alleged to be
due on the accounts between them in stock transactions. The
transaction respecting the 450 Spooner shares is the only one
that we are concerned with in this appeal . There were previou s
transactions in Illinois-Alberta shares but they were sold on MACDONALD,
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The plaintiffs thereupon notified defendant :
APPEAL

	

We have this day bought for your account and risk 450 Spooner .

1932

	

There is no evidence to shew the reality of this reporte d
June 7. transaction. Did Solloway, Mills & Company actually buy th e

E

	

shares ? Did plaintiffs actually receive the shares and pay for
RUNNINGS them which they claim to have bought and reported ?

& co . There is alleged to be the following legend on the defendant' s
HALL buying order :

It is agreed that the only obligation undertaken by R . E. Runnings &
Company, Ltd ., is to place the above order with Solloway, Mills & Co. ,

Limited, and that as from the forwarding of the order by telegraph to
Solloway, Mills & Co., Ltd ., all responsibility of H. E. Runnings & Co . Ltd . ,
is at an end and the transaction is one between the undersigned and Sollo-

way, Mills & Co . Ltd ., exclusively .

This legend is not above the customer's signature . It purports
to make the contract one between the defendant and Solloway ,
Mills & Company Ltd ., when forwarded to them, but this i s
obviously farcical since the plaintiffs are treated themselves as
the buyers . This action is brought on that assumption .

This being a sale on margin, the plaintiffs had the right t o
mix the shares bought, when they received them, with othe r

MACDONALD,
C .J .B.C . shares of the same kind, and so long as they kept in thei r

common receptacle or within their control sufficient shares for
delivery to defendant, they might fill selling orders out of them ,
but the law is that they must at all times have had on hand th e
requisite number to meet defendant's demand for delivery o n
payment . Conmee v. Securities Holding Co . (1907), 3 8

S.C.R. 601 .
This rule of law is of great importance from the standpoin t

of the public as well as from that of brokers' customers. It may
make the difference between bucketing which is illegal, an d
honest dealing. If not strictly observed the broker could specu-
late on his own behalf with his client's shares or money . Indeed
a failure to have the shares always on hand may have brough t
about the failure to exercise his right to sell when the margin
was running out . In this case plaintiffs did not sell when th e
defendant had at least consented to let plaintiffs sell though
consent was not necessary .

We should not, I think, countenance any laxity of care o r
duty or proof on the part of the brokers . Here the plaintiffs
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failed to prove that they had at all times or at any time share s
for delivery to defendants, and, moreover, they offered no vali d
excuse for not selling when the margin was almost exhausted,
and when as the evidence shews they could have saved their loss .
I, therefore, do not see that justice requires us to place that los s
upon the defendant's shoulders .

I should allow the appeal .

MARTEN, J .A . : I agree with my learned brother M. A . MAC-

DONALD in the dismissal of this appeal .

McP1iILLIPS, J .A . : In this appeal I am in agreement with
my learned brother the Chief Justice. The respondents failed
utterly to establish that the shares were purchased outright and
that at all times they were in hand ready to be delivered over
to the appellant which the law requires and settled by the well
known authorities in the Supreme Court of Canada referred t o
in the argument, notably amongst others Clarke v. Baillie
(1910), 50 S.C.R. 50 and Conmee v . Securities Holding Co .

(1907), 38 S .C.R 601, where Mr . Justice Duff at p . 618 used
this language. which can be applied to the respondents in thi s
case :

Had they as a result of the transaction in question 300 shares of the

specified stock which on payment of the sums referred to they were legally

entitled to appropriate and deliver to the defendant? To shew that the y

had was, I think, part of the respondents' case .

At most in this case they set up	 but failed even to establish
—that they had agreed to buy the shares upon margin . Their
duty was to buy the shares outright and they were not in a
position at any time when called upon to make delivery of th e
shares. For the respondents to say that they had the share s
when they commenced the action means nothing as the share s
being worthless were easily obtainable . Further the evidenc e
shews that the appellant was unable to carry out his purchase
and so apprised the respondents, and if it were true that th e
respondents had purchased the shares on margin the respondent s
should have then and there desisted from completing the applica-
tion for the shares .

Upon full consideration of all the facts and the law I a m
convinced that the learned trial judge, with great respect, came

15
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to a wrong conclusion and the judgment should, in my opinion ,
be reversed—that is, the appeal should be allowed .

MACDONALD, J.A . : Findings of fact, made by the learne d
trial judge, justified by the evidence, disposes of this appeal .
He found, in effect, that no definite order to sell was given b y
the appellant . The latter ' s subsequent conduct, apart from th e
evidence of respondents ' witnesses, warrants this conclusion.
Ile also found that the respondents had shares available fo r
appellant upon payment of the balance due on stocks purchased
on margin. The respondents, as appellant's agent, at his request,
and on his behalf, incurred and discharged liabilities on stock
purchases made through Solloway, Mills & Company and th e
only question involved is the balance due on this trading
account . Appellant must discharge liabilities incurred by
respondents on his behalf. Evidence admitted, without objec-
tion, shews that the shares were in fact properly purchased .

It was suggested for the first time at the close of the argu-
ment that appellant should at least be credited with the further
sum of $225 because a statement filed as an exhibit indicated a
sale of shares for this amount and it was submitted this su m
should be credited to appellant. I would not give effect to this
view at this stage. I think the statement is more properly open
to the suggestion that it represents a mere valuation made fo r
some purpose not disclosed in evidence in no way affecting th e
balance due.

I would dismiss the appeal .

The Court being equally divided the appea l

was dismissed .

Solicitors for appellant : White & Martin .

Solicitor for respondents : H. H. Shandley .
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REX v. STEWART . *

Criminal lance — Trial by jury—Conviction—Appeal—Juryman previousl y
convicted of indictable offence—Disqualification of juror—New trial—
R.S.B .C. 1924, Cap . 123, Sec . 6 (a)—Criminal Code, Secs . 81, 921, 101 1
and 1013 (c) .

The defendant was convicted on a charge of attempting to incite to mutiny

His Majesty ' s forces at Work Point Barracks at Victoria, under sectio n

81 of the Criminal Code. After the conviction it was found that on e

of the petit jurors had been convicted of two separate indictabl e

offences of theft and had not obtained a free pardon . The defendant

then appealed from his conviction on the sole ground that said juro r

was "absolutely disqualified for service as a juror" under section 6 o f

the Jury Act and section 921 of the Criminal Code.

Held, on appeal, MACDONALD, C .J .B .C. dissenting, that as there was no

attempt to answer the appellant's affidavits clearly setting out th e

absolute disqualification of the impeached juror, and as this goes to the

constitution of the jury, their verdict cannot stand and there should

be a new trial .

APPEAL by the accused from his conviction by MunpHY, J.
and a jury on the 8th of October, 1931, on a charge of attempt-
ing to incite to mutiny His Majesty's forces at the Work Point
Barracks in Victoria, contrary to the provisions of section 8 1
of the Criminal Code, the sole ground of appeal being that on e
of the petit jurors was "absolutely disqualified for service a s
a juror" because he was a person who had been convicted of two Statement

separate indictable offences of theft, namely, stealing blanket s
from the Government of Canada, and had not obtained a fre e
pardon. Upon his conviction he had been let off on suspende d
sentence .

The appeal was argued at Victoria on the 11th of January ,
1932, before MACDONALD, C .J.B.C., MARTIN, MCPHILLIPS and
MACDONALD, JJ.A.

Gordon M. Grant, for appellant : This is a motion for leav e
to appeal : see Rex v. Doak (1925), S.C.R. 525. Accused
appeared in person and challenged twelve jurors peremptorily Argumen t
and none for cause . The juror we now object to was the secon d
man called and was accepted by both Crown and prisoner . This

" Reversed by Supreme Court of Canada See (1932), S .C.R . 612 .

2

1 7
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man came within section 6 (a) of the Jury Act and is absolutely
disqualified. The only course is to grant a new trial .

Johnson, K.C., for the Crown : Although this juryman was
disqualified it is not a good ground of appeal after convictio n
owing to the provisions of section 1011 of the Criminal Code :
see Shaw v . McDonald (1921), 29 B.C . 230 ; hill v . Yates

(1810), 12 East 229 ; The King v. Sutton (1828), 8 B . & C.
417 ; Reg. v. Mellor (1858), 7 Cox, C .C. 454 ; Rex v. Crane

(1920), 3 K.B. 236 ; Rex v. Horatio Bottomley (1922), 1 6
Cr. App. R. 184 ; Brisebois v . The Queen (1888), 15 S .C.K .
421 ; Rex v. Brown and Diggs (1911), 45 N .S.R. 473 ; Rex v .

Morrow (1914), 24 Can . C.C. 310 ; Regina v . Earl (1894) ,
10 Man. L.R. 303 ; Montreal Street Railway Company v . .Nor-

mandin (1917), A .C. 170 ; Rex v . Boak (1925), 36 B .C. 19 0
at p . 192 ; Regina v. Loader (1896), 22 V.L.R. 254 ; Abrahams

& Co. v . Scales (1899), 25 V.L.R. 389 ; Sinclair v. Harding

(1871), 2 V.R. (L.,) 185 .
Grant, in reply, referred to Rex v. McCrae (1906), 12 Can.

C.C. 253 at p. 268 ; The King v . Trerearne (1826), 5 B. & C .

254 ; The King v. Wakefield (1918), 1 K.B. 216 .

Cur. adv. volt .

1st March, 1932 .

MACDONALD, C .J.B.C . : The accused appeals from his convic -
tion by a jury one of whom was a juror who had previously bee n
convicted of an indictable offence . Section 6 of the jurors Act,
Cap. 123 of the Revised Statutes of British Columbia, 1924,
enacts that :

Every person coming within any of the classes following shall be abso -

lutely disqualified for service as a juror, that is to say :— . . .

MACDONALD,

	

(c .) Persons convicted of indictable offences, unless they have obtaine d

C .J .B.C .

	

a free pardon .

The juror in question had not obtained a free pardon .
Section 15 of the Jurors Act provides how the selectors ar e

to proceed. They are to meet at the time or times therein
mentioned for the purpose of selecting a preliminary list o f
persons liable to serve as jurors, and the number to be include d
in such list was to be in the discretion of the selectors. It will,
therefore, be seen that they are to select persons "liable" to serv e

COURT O F
APPEAL

193 2

March l . .
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V .

STEWAR T

Argument
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as jurors which means, of course, qualified to serve . This direc-

tion was not followed in the present case.
There was no contention on appellant's behalf that he ha d

been prejudiced by the inclusion of this man in the jury ; all

that was relied upon in the notice of appeal or in argument wa s
the fact of the said disqualification . Many cases were cited

particularly by Crown counsel and amongst them Abrahams &

Co. v. Scales (1899), 25 V.L.R. 389, on a statute (the only on e
resembling ours in any other jurisdiction) . The Victorian
statute contains sections analogous to section 6 ; and section
1011 of the Criminal Code of Canada . The Court in that cas e
refused to set aside a verdict in circumstances similar to thos e
in question here. Montreal Street Railway v. Normandin

(1917), 86 L.J ., P.C. 113 was also referred to by Crow n
counsel . That case is not so strong a case as the present since
there was no express disqualification but the matters referred t o
in the judgment throw a good deal of light on the present case .
Rex v. Boa& (1925), S.C.R. 525 at p . 531, was also relied upon .

That case was primarily decided upon the failure of the appel-
lant to obtain leave to appeal but the Court went further an d
expressed an opinion respecting the effect of said section of th e
Code 1011 upon a case of this kind . It was there said :

. . . We incline to agree with Mr. Justice GALLIHER that s . 1011 of

the Criminal Code, notwithstanding the absence from it of the word "sum-

moning," was meant to preclude the impeaching of a verdict on the ground s

such as these. The defendant's appeal to the Court of Appeal on thi s

ground should, therefore, likewise stand dismissed .

The ground in that case was precisely the same as in this .
It was disqualification under said section 6 (a), where a juro r
was alleged to have been disqualified by reason of deafness . The
Court said (p . 530) :

Under these circumstances we are not disposed to admit the right of th e

defendant to contend on appeal that the presence of Keown on the peti t

jury resulted in a miscarriage of justice ; and, if he should be allowed to

do so, we are fully convinced that "no substantial wrong or miscarriage o f
justice has actually occurred . "

I think there could be no question apart from section 101 1
about the invalidity of the verdict . Disqualification goes to the
very root of it . The prisoner was entitled to be tried by twelve
qualified jurors and he has been tried by only eleven and a
twelfth man who had no right to be there at all, but nevertheless

1 9
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C.J .B.C .
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COURT OF Parliament had the power to provide that such a defect shoul d
APPEAL

not be raised after verdict, and in my opinion section 1011 s o
1932

	

declares .
March 1 .

	

It will also be noted that the Code confines challenge for

REX

	

cause to four cases which do not include a challenge of dis -
v .

	

qualification with which we are concerned here. It may be that
STEWART

Parliament thought that section 1011 was sufficient to protect a
verdict against a defect of the kind here alleged. If it does not
then there appears to be no means provided in the procedure of
selecting a jury for guarding against what occurred in this case
except by peremptory challenge. Neither the Crown nor a

MACDONALD, prisoner has the right to question a juror for cause as t oC .J .B.C .

whether or not he has been convicted of an indictable offence .
A motion for leave to appeal on the facts was made in thi s

case although the question was not contested in the appeal . I
think it was accepted as common ground that the juror aforesai d
was disqualified . There was, therefore, no question of fact to
be decided. I shall formally grant leave to appeal .

I would dismiss the appeal .

MARTIN, J .A . : This is a motion under section 1013 (c) of
the Criminal Code for leave to appeal from the conviction o f
the appellant at the last Victoria Assizes, corani Mr. Justice
-uxpny, for an offence under section 81 of the Criminal Code ,

the sole ground being that one of the petit jurors, L . C. Impey,
was "absolutely disqualified for service as a juror" because he
was a person who had been convicted of two separate indictable
offences of theft (stealing blankets from the Government o f
Canada) and had not obtained a free pardon, contrary to th e
joint effect of section 6, Cap. 123, R.S.B.C. 1924, and section
921 of the Code.

This raises a question apart from the right to challenge fo r
cause under section 935, or otherwise, and many cases have bee n
cited thereupon but since the passing in 1923 of the Act t o
Amend the Criminal Code, Cap . 41, and the decision of th e
Supreme Court of Canada (in accord with that of the Quebec
Court of Appeal—King's Bench—in Rex v. McCrae (1906) ,
16 Que. K.B. 193 ; 12 Can . C.C. 253 ; sections 734-5 therei n
corresponding to sections 1010 and 1011) in an appeal from u s

MARTIN ,
J .A .
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in Rex v . Boak (1925), S.C.R. 525 ; (and cf. the explanation
in 36 B.C. 190, 192) the matter has been set at rest because i t
was therein decided, on another "absolute disqualification"
(deafness) under the same section 6, that such an objection
could be raised by leave under subsection (c) of 1013 as fallin g
within its language—"any other ground which appears to the
Court of Appeal to be a sufficient ground of appeal ." The
Court held (529) that :

The question is as to the constitution of the petit jury. Where such a

defect in the constitution of the petit jury is charged as might involve a

miscarriage of justice (s . 1014 (1) (c) ) the Court of Appeal may regar d

it as something which, if established, would be a sufficient ground of appeal.

But an appeal lies under clause (c) of s . 1013 only "with leave of th e

Court of Appeal . "

We are, therefore, of the view that leave of the Court of Appeal was a

condition precedent to the defendant's right of appeal. Inasmuch as th e

Court of Appeal proceeded on the view that such leave was unnecessary i t

did not exercise the discretion conferred on it by the statute in respect t o

the giving or refusing of leave . It follows that its order setting aside the

defendant's conviction and directing a new trial cannot be maintained o n

the ground on which it was based .

The Court went on to say that in "the usual course" it woul d
remit the case to us to pass upon it on that ground (i.e ., of dis-
qualification affecting the constitution of the jury), but unde r
the special circumstances did not do so because the disqualifica-
tion could not be relied upon and the appeal "must fail" owing
to the appellant's conduct as set out at p . 530, viz . :

It is thus apparent that the question of the deafness of the juror Keow n

was canvassed during the trial and that, with the knowledge that th e

learned trial judge was aware that that question had been raised and mus t

have satisfied himself that Keown's deafness was not so great as to b e

incompatible with his discharge of the duties of a juror before allowing the

trial to proceed with him as a member of the petit jury, counsel represent-

ing the defendant, to suit his own purposes, acquiesced in that course bein g

taken.

Under these circumstances we are not disposed to admit the right of th e

defendant to contend on appeal that the presence of Keown on the peti t

jury resulted in a miscarriage of justice ; and, if he should be allowed to

do so, we are fully convinced that "no substantial wrong or miscarriage o f

justice has actually occurred." (Cr . C. s . 1014 (2) ) .

We, therefore, think that so far as the defendant's appeal to the Cour t

of Appeal rests on this ground it should now be dismissed.

No conduct of the kind is present in the case at Bar ; on the
contrary, it appears by the affidavits filed that the disqualifica-
tion of the juror was not discovered till after the conviction.

21
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There was no suggestion in the Boak case that the appeal
would have failed because of the curative provisions of sectio n
1011 of the Code, though if it did apply it would be even mor e
fruitless to remit the appeal because it would fail on a clear
point of law. That section was invoked by the Court in relatio n
to the second and entirely distinct objection to the constitutio n
of the grand jury (p. 530) arising out of an omission in the
special order of the trial judge in summoning additional jury-
men and to that question it is obviously restricted .

It, therefore, becomes our duty, in my opinion, to allow the
motion and grant leave to appeal on the said ground, and as w e
were informed by counsel, as I understood them, that no mor e
evidence was to be introduced if this motion succeeded and that
we were to hear the appeal and deal with the ground which w e
allow upon that evidence without further argument, it follow s
that, as the ground itself must be a valid one (otherwise we
should have rejected it pursuant to the Boak case, 529) all that
remains to be done is to see if it is "established " by the
evidence, and as to that no attempt is made to answer th e
appellant's affidavits clearly setting out the absolute disqualifica-
tion of the impeached juror as aforesaid, and as this goes to th e
"constitution" of the jury, their verdict cannot stand and a ne w
trial should be had in due course of law .

_McPIIILLIPS and MACDONALD, M.A. agreed in ordering a
MACDONALD, new trial for the reasons given by MARTIN, J.A .

J .A.

New trial ordered, Macdonald, C .J .B.C. dissenting.

Solicitor for appellant : Gordon M. Grant .

Solicitor for respondent : A. M. Johnson .
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GAMON v. EASTMAN.

Motor-vehicles -- Collision between motor-cycle and automobile—Plaintiff
passenger on motor-cycle—Defendant driving automobile negligent—
Motor-cycle operated contrary to Motor-vehicle Act—Right of actio n
of plaintiff—R .S.B .C . 1924, Cap . 177, Sec. WA.

The plaintiff was a passenger on a motor-cycle driven by G . proceeding

northward on the Gorge Road in the Municipality of Saanich. The

defendant who was parked on the proper side of the Gorge Road backed

his car across the road just as the motor-cycle was approaching, in suc h

a position that the driver of the motor-cycle could not, with the exercise

of reasonable care, avoid running into him, and the plaintiff was

injured. It was found that the accident was due to defendant's

negligence, but the evidence disclosed that the driver of the motor-

cycle at the time of the accident was not sitting on the driver's seat

(the plaintiff being on the seat and behind the driver) and was drivin g

in contravention of section 19A of the Motor-vehicle Act.

Held, that the civil right of the plaintiff has not been affected in any way

by G. having committed an offence under the Motor-vehicle Act that

in no way contributed to the accident, and he is entitled to recover

damages from the defendant.

A CTION by a passenger on a motor-cycle for damages result-
ing from a collision between the motor-cycle and the defendant' s
automobile when driven by the defendant . The plaintiff
claimed the accident was due to the defendant's negligence. The
facts are set out in the reasons for judgment. Tried by
MACDONALD, J . at Victoria on the 11th of May, 1932 .

E. L. Tait, for plaintiff .
Manzer, for defendant.

29th June, 1932 .

MACDONALD, J . : On the 22nd of March, 1931, the plaintiff,
while a passenger on a motor-cycle, the property of and operate d
by Arthur Grant, was proceeding northward along the Gorg e
Road in the Municipality of Saanich, when he was struck an d
injured by an automobile driven by the defendant . Plaintiff
alleged that such accident arose through the negligence of th e
defendant and various particulars of such negligence were out -
lined, but the point upon which I find the defendant liable was

MACDONALD,
J .
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of no contributory negligence on the part of the said Grant . In
this connection, I need only add, that in arriving at these conclu-
sions I accepted the evidence of George J . Dangerfield, who was
a competent and independent witness . He observed the defend-
ant 's automobile parked on the proper side of the road . It was
then started and backed up by defendant in jerks and swerved
out into the crown of the road and at the same time he saw th e
motor-cycle approaching. It was quite apparent that a collision
was bound to take place . At the last moment Grant tried to
avoid it occurring and escaped injury himself but the plaintiff
was not so fortunate . I reserved judgment, however, giving
counsel an opportunity of submitting written arguments, with
respect to a contention made by counsel for the defendant, tha t
his client was in any event not liable, on the ground that th e

Judgment
motor-cycle was at the time of the accident being operated con-
trary to the provisions of section 19A of the Motor-vehicle Ac t
(Cap. 177, R.S.B.C. 1924) . This section was enacted in 1924.
and was added to and amended in 1925 . It now reads as
follows :

No person shall ride as a passenger, nor shall any person permit any

other person to ride as a passenger, on the handlebars or frame of any
motorcycle, on any highway, in front of the person driving or operating

the motor-cycle ; and no person shall drive or operate a motor-cycle o n

any highway unless he is seated in the driver's seat of the motor-cycle .

It is quite clear that this section, as originally enacted, simpl y
prohibited the carrying of passengers upon motor-cycles in fron t
of the driver. It implied that in the future they should be
carried behind the driver. Then the amendment of 192 5
further restricted the use of motor-cycles and required that the
driver or operator of a motor-cycle on any highway should be
seated in the driver's seat . It is submitted that while the
plaintiff was in the rear of Grant, still that he was occupyin g
the driver's seat, to the exclusion of Grant who, as driver, wa s
utilizing a seat improvised for that purpose. It appears this

MACnoxALn, in driving his automobile backwards, across the Gorge Road, i n
J.

such a manner and with such lack of care, that Grant i n
1932

	

operating the motor-cycle could not, with the exercise of
June 29 . reasonable care, have avoided an accident . It was apparent ,
GAMON at the close of the evidence, that I had reached this conclusion

v

	

upon the question of negligence and that there was also a findin g
EASTMAN
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mode of operation had previously been in vogue by Grant and MACDONALD,
J .

was not simply adopted upon the day in question . In strictness ,
however, I think, in this respect, the Act was not complied with .
The point then to be determined is whether, if I be correct i n
this conclusion, it deprives the plaintiff of any remedy agains t
the defendant. It would be apparent that Grant would thu s
have been guilty of an offence under the statute and liable to
the penalty therein provided. It is contended by the defendan t
that not only could such penalty be imposed, but the plaintiff
would have any civil right he possessed destroyed. I do not
think such a result follows . The earlier decisions might hav e
supported a defence as against Grant, should he have bee n
injured and seeking redress. I however consider the point in
this Province now concluded by several authorities. In Boyer

v. Moillet (1920), 30 B.C. 216 any responsibility, beyon d
incurring the penalties prescribed, under provisions of th e
Motor-vehicle Act, was considered . MACDONALD, C .J .A ., after
discussing the particular section there in question, dealt wit h
the matter of civil liability, as distinguished from a penalty
under the Act, as follows (p . 220) :

There is nothing in the Act from beginning to end to suggest that th e

rights of individuals in civil actions were to be disturbed .

Then MCPxILLIPS, J .A., at p . 224, said :
It therefore follows that, in my opinion, the British Columbia legisla-

tion, in its whole purview, confines the responsibility to the penalties

imposed by the Act . (See Atkinson v . Newcastle Waterworks Co . (1877) ,
2 Ex . D . 441 ; Groves v . Wimborne (Lord) (1898), 2 Q .B . 402 at p . 407) .

In Walker v . B.C. Electric Ry. Co. (1926), 36 B.C . 338

the question was considered and in Bare/till v . City of Van-
couver (1932) [45 B.C. 169], 1 W.W.R. 641, the matter
received further consideration . MACDONALD, J.A. in the latter
case discussed the authorities at length. Ile drew a distinction
between an action, in which parties were jointly using a high -
way, and one where a remedy is sought by a party, so using th e
highway, against the owner thereof, usually a municipality .
IIe said at p . 648 :

This Court held in Walker v . B.C . Electric Ry. Co . (1926), 1 W .W.R.

503, 36 B.C . 338 that the failure of the owner and driver of a ear to posses s

a licence did not prevent him from recovering damages against a negligen t

defendant . In Boyer v . Moillet (1921), 3 W.W.R. 62, 30 B .C . 216 it was

also held that statutory prohibitions in the Act were of a penal nature,

1932
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1ACDONALD, passed for the protection of the public and to punish offenders, and did no t
J.

	

affect civil rights. The case at Bar is different and other considerations

arise. Respondent's claim is not against another negligent driver but
1932

	

against the owner of the highway .

avoided by the exercise of reasonable care by the plaintiff's son.
It is true that the judgment concludes with a reference to the
son as follows : "who, moreover, was prohibited by the statut e
from acting as the driver of a motor-vehicle." This statement
was in a sense obiter and did not form the basis of the judgment .

Then again, if Grant had committed an offence under th e
Motor-vehicle Act which would render his operation of th e
motor-cycle an unlawful act, it would only afford a defence t o
the defendant, if such unlawful act caused or contributed to th e
accident .

In Barron's Canadian Law of Motor Vehicles, p . 533, the
law as to prohibitory statutes, depriving a party of redress, i s
as follows :

When the law prohibits an act, then that act is unlawful, and the doing

of an unlawful act deprives the person who does it of the right to recove r

damages resulting from such unlawful act.

The accident was in no way attributable to the manner i n
which Grant was operating the motor-cycle or to the breach o f
any statute . He was not a trespasser "in the sense in whic h

June 29 .

	

So that, even if Grant had a civil remedy against the defend -
GAMON ant, it would not be destroyed by his failure to comply with

V .

	

such provisions in the Motor-vehicle Act, in operating hi s
EASTMAN

motor-cycle . This of course is subject to the qualification tha t
the non-compliance did not bring about or contribute to th e
accident .

Then, if Grant be in this position, as to not having a civi l
right destroyed, it follows that the plaintiff should be in as goo d
a position as Grant . It is contended that the judgment o f
Latchford, J. (now C.J.) in Roe v. Township of Wellesley

(1918), 43 O .L.R. 214 at p. 216, supports a contention of the
defendant to the contrary. The citation from this judgment
submitted by the defendant might lend him some assistance, i f
read by itself, but when the entire judgment is considered, i t
seems quite evident that the success of the defendant was due
to the failure of the plaintiff to shew negligence on the part o f

Judgment
the defendant. Further that the accident could have been
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that word is strictly and technically used in law" : Vide Lord
Halsbury in Lowery v. Walker (1911), A.C. 10—nor was h e
an "outlaw" and deprived of the use of the highway .

I think the civil right of the plaintiff has not been affected i n
any way and that he is entitled to recover damages from the
defendant . The amount to be awarded to him is difficult t o
determine. Plaintiff had to undergo a major operation . Then
his leg had to be rebroken and a second operation required . He
thus endured considerable pain and suffering . There was
permanent disability but to a limited extent. The large amount
paid by John C. Gamon, father of the plaintiff, for medical ,
surgical, hospital and other expenses should not be considered ,
as plaintiff has no right of recovery in respect thereto. I think
a fair and reasonable amount to allow the plaintiff for damage s
would be $1,800 with costs . Judgment accordingly .

Judgment for plaintiff.
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REX v. MORLEY .

Criminal law—Indian Reservation—Killing pheasants thereon by one other
than an Indian—Conviction under Game Act—Effect of the Indian Act
—R .S .C. 1927, Cap . 98, Secs . 2, 34, 35, 36, 117 and 156; R.S .B .C . 1924,
Cap . 98, Sec. 9 .

An appeal to the County Court from the conviction of a white man fo r

shooting a pheasant in the close season on an Indian reserve wa s

dismissed.

Held, on appeal, affirming the decision of SWANSON, Co. J . (MACDONALD,
C .J.B .C . and MACDONALD, J .A. dissenting), that the conviction is vali d

as founded upon a Provincial statute respecting property and civi l

rights, an exclusive jurisdiction of the Province under the B .N .A. Act,

and the legislation is not ultra vires in respect to Indian Reserves .

APPEAL by defendant from the decision of SWANSON, Co. J .
of the 14th of May, 1931, affirming the conviction of the appel-
lant by D. W. Rowlands, stipendiary magistrate for the Count y
of Yale, on the 9th of April, 1930, for that he at Kamloops
Indian Reserve in the County of Yale, on or about the 2nd of
November, 1929, being the close season, unlawfully did kill a
pheasant, contrary to section 9 of the Game Act . He was fined
$25 and costs. The accused appealed on the ground that th e
Game Act is ultra vires of the Provincial Legislature as regard s
Indian Reserves . The appeal was argued at Vancouver on the
27th of April, 1930, before MACDONALD, C.J.B.C ., GALLIHER ,

MCPHILLIPS and MACDONALD, JJ.A., when judgment wa s
reserved. The Court later ordered that the appeal be reargued .

The appeal was re-argued at Victoria on the 3rd of July, 1931 ,
before MACDONALD, C .J.B.C., MARTIN, GALLIHEE, MCPHILLIPS

and MACDONALD, JJ.A.

Burns, K.C., for appellant : The shooting was on an Indian
Reserve, and all Indian Reservations are controlled by th e
Indian Act (Dominion) . The Dominion Parliament has entered
this field and is paramount, and the Province is excluded . Game
birds are part and parcel of the land itself . That this is withi n
Dominion legislation see St. Catherine 's Milling and Lumbe r

Co . v. The Queen (1888), 58 L.J., P.C . 54 at p . 57. As it had

COURT O F
APPEAL

193 1

Oct . 6 .

REX
V .

MORLE Y

Statemen t

Argument



XLVI.] BRITISH COLUMBIA REPORTS .

already been entered into by the Dominion the Province canno t
enter : see Rex v. Edward Jim (1915), 22 B .C. 106 ; Rex v .

Cooper (1925), 35 B.C. 457 ; Rex v. Rodgers (1923), 33 Man.
L.R. 139 ; In re Combines Investigation Act and S . 198 of the

Criminal Code. Proprietary Articles Trade Association v .

Attorney-General for Canada (1931), 1 W.W.R. 552 at p . 562 ;
Rex v. Anderson (1930), 2 W.W.R. 595 at p . 598 .

Pratt, for respondent : The Indian Act is qua Indians and
Indian lands . We rely on section 92 (13) and (16) of the B .N.A .
Act . The cases referred to by appellant apply to Indians only .
Any person other than a member of the reserve is subject to the
Provincial Act : see Rex v. Hill (1907), 15 O.L.R. 406 ; Cun-
ningham v. Tomey Homma (1903), A.C. 151 ; Maxwell on
Statutes, 3rd Ed., 71 ; Attorney-General for the Dominion of

Canada v. Attorneys-General for the Provinces of Ontario,
Quebec and Nova Scotia (1898), A .C. 700 at p . 716 ; Canadian
Pacific Railway v . Corporation of the Parish of Notre Dame d e
Bonsecours (1899), A.C. 367 at p. 372 ; Sanderson v . Heap
(1909), 11 W.L.R. 238 at p . 241 ; Attorney-General for Canada

v . Giroux (1916), 53 S .C.R. 172 ; Rex v . McLeod (1930), 2
W.W.R. 37 . Should the Indian Reserve be abandoned the lan d
would come back to the Province .

Burns, in reply : The conviction states this was on an Indian
Reserve.

Cur. adv. volt .

6th October, 1931 .

MACDONALD, C .J.B.C. : The appellant a white man was con-
victed under the Game Act of the Province of shooting a pheas-
ant on an Indian Reserve and this appeal is from his convictio n
for such offence under that Act .

Shortly after the Treaty of Paris, 1763, the Crown shewe d
its interest in protecting the Indians in their hunting fields an d
throughout the various changes which have since occurred in th e
management of the Indians and their lands that interest ha s
been maintained . Section 91 (24) of the British North Americ a
Act assigns exclusively to the Dominion Parliament the right to
legislate concerning Indians and the management of their lands .

The Province under the said Provincial Act fixed certain

29
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seasons as closed seasons, that is to say seasons in which gam e
might not be shot and the offence in question was committed on
the Indian Reserve during one of these closed seasons and henc e
the prosecution . The Indian Act, section 34, enacts that :

No person, or Indian other than an Indian of the band, shall without th e
authority of the superintendent general, reside or hunt upon, occupy or us e

any land or marsh, or reside upon or occupy any road, or allowance fo r

road, running through any reserve belonging to or occupied by such band .

Sections 35 and 36 provide punishment for breach of thi s
section. It is, therefore, clear that the Dominion, by its legisla-
tion, occupies the field in question . The contention of th e
Province is that the question is one falling within sectio n
92 (13), namely, property and civil rights, the right to legislat e
thereon being assigned by the said section to the Province. It
may be conceded at once for the purposes of this case, that each
had power to so legislate but the legislation, I think, must b e
confined to its respective field of operation. While there ha s
been much dispute concerning the property rights of the Indian s
in Indian Reserves or more correctly of the Dominion Govern-
ment, there has been no such dispute concerning the Dominio n
legislation in respect of Indians and the management of thei r

30
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MACDONALD,
C .J .B .C . lands . The pheasants on the reserve belong to the reserve an d

the Indian Act was passed, inter alia, to protect the interest of
the Indians in these pheasants and to prohibit the hunting o f
them on Indian Reserves . In Grand Trunk Railway of Canada

v . Attorney-General of Canada (1907), A.C. 65 at p. 68 the
Privy Council said :

But a comparison of two cases decided in the year 1894	 viz ., Attorney-
General of Ontario v . Attorney-General of Canada (1894), A .C. 189 an d

Tennant v . Union Bank of Canada [ib . 31]—seems to establish these tw o

propositions : First, that there can be a domain in which provincial an d

Dominion legislation may overlap, in which case neither legislation will b e

ultra vices, if the field is clear ; and, secondly, that if the field is not clear,

and in such a domain the two legislations meet, then the Dominion legisla-

tion must prevail .

That statement of the law is peculiarly applicable to th e
present case.

In the recent decision of the Privy Council in In re Combines

Investigation, Act and S . 498 of the Criminal Code (1931), 1
W.W.R. 552 at p . 562, the law is stated thus :

If then the legislation in question is authorized under one or other of the
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the limits of the Indian Reserve the Indian offender must be
v .

punished under the Provincial Act ; here the offence was coin- MORLE Y

mitted not outside the Reserve but within it and I think must
be dealt with under the Indian Act, the field being occupied by
that Act . Section 69 of the Indian Act enables the superinten- MACDONALD ,

dent general to give public notice that the Provincial laws of

	

C .J .B.C .

Manitoba, Saskatchewan or Alberta, or the Territories, or respecting suc h

game as is specified in such notice, shall apply to Indian Reserves within

the said Province or Territories, as the ease may be, or to Indian Reserves

in such parts thereof as to him seems expedient .

This section does not apply and in any case has not bee n
applied in this Province.

The appeal must therefore be allowed with costs .

MARTIN, J .A. : On the 9th of April, 1930, the following con-
viction of the appellant was made by the stipendiary magistrat e
at Kamloops, B .C ., viz. :

For that he, the said Henry L . Morley of the City of Kamloops in th e

County of Yale, Solicitor, at Kamloops Indian Reserve in the County o f

Yale aforesaid on or about the second day of November, 1929, being th e

close season unlawfully did kill a pheasant contrary to section 9 of the

Game Act being R .S .B .C . 1924, chapter 98, and I adjudge the said Henry L.

Morley for his said offence to forfeit and pay the sum of Twenty-five dollar s

to be paid and applied according to law ; and also to pay to the prosecuto r

the. sum of Six dollars and twenty-five cents, for his costs in this behal f

. . . [and to imprisonment upon default of such payment] .

An appeal was taken from this conviction to His Honour
Judge SWANSON of the County Court of Yale and its was dis-
missed by him, whereupon a further appeal was taken to this
Court.

I pause here to note that by some strange error and oversigh t
this criminal appeal (cf. Chung Chuck v. The King (1930) ,
A.C. 244, 251, 254, 257-8) was not lodged or entered upon th e
list in the usual way under the proper title or heading pertaining
thereto (as in e .g ., Rex v. Edward Jim (1915), 22 B .C. 106 ;
Rex v . Cooper (1925), 35 B.C. 457 ; Rex v . McLeod (1930) ,
2 W.W.R. 37 ; and Rex v. Rodgers (1923), 33 Man. L.R. 139) ,

heads specifically enumerated in section 91, it is not to the purpose to say COURT O F

that it affects property and civil rights in the Provinces .

	

APPEA L

And see the saving clause at the end of section 91 .
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but was wrongly entered as if it were an ordinary civil appeal ,
which error gives a misleading complexion to the whole matter
and is of importance in view of certain decisions hereinafter t o
be cited ; therefore I give the proper title herein, viz ., Rex v .

Morley.

From the outset it is to be borne in mind that this case is no t
one of the conviction of an Indian but of a white man who tres-
passed upon an Indian Reserve and therein committed th e
offence complained of, and the ground of his appeal is that th e
said "Game Act . . . is ultra vires of the Province as regard s
Indian Reserves . "

It becomes unnecessary therefore to consider what is the
application of the said Game Acts to Indians in general or thos e
of the particular band living upon the reserve in question, i n
regard to which it is to be observed that we have no evidence in
the record and no other information than the admission b y
counsel of the bare fact that it is a "Reserve" within the mean-
ing of the Indian Act, R .S.C. 1927, Cap. 98, Sec . 2, though
under other circumstances full information on the history of the
reserve would be essential to define the rights of particular
Indians as many reported cases shew, e .g ., Attorney-General fo r

Canada v . Giroux (1916), 53 S.C.R. 172 .

In support of said ground it is submitted that the Nationa l
Parliament has under the "exclusive authority" over "Indians ,
and Lands reserved for the Indians, " conferred upon it by sec-
tion 91, class (24), of the B.N.A. Act, occupied the field in
question to the entire exclusion of the exclusive right of th e
Provincial Legislature to make "laws in relation to property and
civil rights in the Province" and "Generally all matters of a
merely local or private nature in the Province" as conferred by
classes (13) and (16) respectively of section 92 of said Act .

On legislation respecting animals ferce natures we are fortu-
nate in having for our assistance the leading and convincing
judgment of the Manitoba Appellate Court in The Queen v .

Robertson (1886), 3 Man. L.R . 613, delivered by Mr . Justice
Kilian!, wherein it was decided that the Game Protection clauses
of the Agricultural Statistics & Health Act, 1883, of the Mani-
toba Legislature were intra vires under both of said classes (13)



XLVI.] BRITISH COLUMBIA REPORTS .

and (16), and so a conviction of the appellant for having a
moose in his possession during the "protected season" wa s
affirmed . The whole judgment merits careful perusal but as i t
does not relate primarily to Indian Reserves and as its conclu-
sions are not indeed attacked but sought to be avoided I shal l
make only three citations therefrom which throw light upon the
present question, viz., p. 622 :

The prohibitions against the killing or taking of wild birds or othe r

animals, and against having them in possession are prohibitions pure an d
simple of the exercise of civil rights . This was disputed upon the argu-

ment of the application, but it appears too clear to require any considerable
discussion .

Sir Wm. Blackstone, in his Commentaries on the Laws of England, Vol .
2, c . 26, p . 403, lays down the principle, "With regard, likewise, to animal s
ferce nature all mankind ha d by the original grant of the Creator a righ t
to pursue and take any fowl or insect of the air, any fish or inhabitant o f
the waters, and any beast or reptile of the field ; and this natural right
still continues in every individual unless where it is restrained by the civil
laws of the country . And when a man has once so seized them, they become
while living his qualified property, or if dead, are absolutely his own . "

And at p . 623 after an informing citation from Brown &
Hadley's Commentaries on the Laws of England he proceeds :

This last citation exhibits the plain distinction which exists between th e
personal right of each individual to pursue and take or kill animals fern
naturce and the right to do so upon particular land, and this serves to she w

that although in this Province as claimed in argument, the right to enter
upon and pursue game over ordinary public lands can, as against the Crown,
be conferred only by the officers of the Crown for the Dominion, yet the
right to do so in a particular manner or at a particular season or even t o
do so at all is not necessarily on that account subject to the control of th e
Dominion Parliament .

It is to be remembered that at the time the learned judge wa s
speaking the "ordinary public lands" of the Crown in Manitoba
belonged to the Dominion and therefore his observations are of
particular force in this Province which has always owned suc h
lands .

At p . 625 he says :
I must, however, cite one sentence from the remarks of Chief Justice

Ritchie in the same case, The Citizens' Insurance Co . v . Parsons [ (1880)1 ,
4 S .C.R. 243, "I think the power of the Dominion Parliament to regulate
trade and commerce ought not to be held to be necessarily inconsistent with
those of the Local Legislatures to regulate property and civil rights i n
respect to all matters of a merely local and private nature, such as matters
connected with the enjoyment and preservation of property in the Province ,
or matters of contract between parties in relation to their property or deal -

33

COURT OF
APPEA L

193 1

Oct . 6 .

REX

V .
MORLEY

MARTIN,
J.A .

3



34

	

BRITISH COLUMBIA REPORTS .

	

[Vol, .

COURT OF ings, although the exercise by the Local Legislatures of such powers ma y
APPEAL be said remotely to affect matters connected with trade and commerce ,

unless, indeed, the laws of the Provincial Legislatures should conflict wit h
those of the Dominion Parliament passed for the general regulation of trade
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and commerce . "

But a "conflict" is suggested to arise herein from section 3 4
REx
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of said Indian Act as follows in the group of six sections unde r
MORLEY the heading
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MARTIN,
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Trespassing on Reserves .

34. No person, or Indian other than an Indian of the band, shall without

the authority of the superintendent general, reside or hunt upon, occupy o r

use any land or marsh, or reside upon or occupy any road, or allowance fo r

road, running through any reserve belonging to or occupied by such band .

2 . All deeds, leases, contracts, agreements or instruments of whatsoeve r

kind made, entered into, or consented to by any Indian, purporting t o

permit persons or Indians other than Indians of the band to reside or hun t

upon such reserve, or to occupy or use any portion thereof, shall be void .

Section 35 follows to provide for the "removal or notification "
of such trespassers and others in general, viz. :

35. If any Indian is illegally in possession of any land on a reserve, or i f

any person, or Indian other than an Indian of the band, without the licence

of the superintendent general,

(a) settles, resides or hunts upon, occupies, uses, or causes or permit s

any cattle or other animals owned by him, or in his charge, to trespass o n

any such land or marsh ;

(b) fishes in any marsh, river, stream or creek on or running throug h

a reserve ; or

(c) settles, resides upon or occupies any road, or allowance for road, o n

such reserve ;

the superintendent general or such other officer or person as he thereunto

deputes and authorizes, shall, on complaint made to him, and on proof o f

the fact to his satisfaction, issue his warrant, signed and sealed, directed

to any literate person willing to act in the premises, commanding him forth-

with as the case may be ,

(a) to remove from the said land, marsh or road, or allowance for road ,

every such person or Indian and his family, so settled, or who is residing o r

hunting upon, or occupying, or is illegally in possession of the same ; . . .

And it goes on to deal similarly with the other classes of tres-
passers and to empower the Indian Agent to deal with trespassers
in certain cases . Section 36 provides for the punishment o f
"any person or Indian" who returns to the reserve for sai d
prohibited purposes after being removed therefrom, by arres t
under warrant of the superintendent general and imprisonmen t
on summary conviction by certain specified magistrates . Section
37 directs the sheriff to deliver the convict to the proper gaole r
and the final section 38 directs and declares that :
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38. The superintendent general, or such officer or person aforesaid, shall COURT OT
cause the judgment or order against the offender to be drawn up and filed APPEA L

in his office .

	

---
2 . Such judgment shall not be appealed from, or removed by certiorari
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or otherwise, but shall be final .
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Therefore we find in this group of "Trespass" sections a

special and final tribunal created for the purpose of preventing
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trespassing of all kinds upon Indian Reserves and for summarily MORLEY

punishing offenders of that class . Power is also given by section
115 to impose the additional penalty of a fine and costs, "half o f
which penalty shall belong to the informer."

With the greatest respect for other opinions I find mysel f
unable to perceive any real conflict of jurisdiction between the
National Parliament and the Provincial Legislature in the sai d
special provisions of general prohibition against encroachments
of any kind upon an Indian Reserve not only, be it noted, b y
"any person" but also by those Indians who are not "of the
band" occupying the reserve in question. Even were there no
game laws in existence such legislation would be necessary t o
protect these aboriginal wards of the Crown from the incursion s
of trespassers in general (as has been done "from the earlies t
period"—Totten v. Watson (1858), 15 U.C.Q.B. 392, in banco)

MARTIN,

and the matter is not dealt with in the said Indian Act qua

	

J.A.

game but as a general prohibition against "hunting" (i .e ., pur-
suing to capture or kill, Game Act, Sec . 2) of any kind, even
though the thing, be it furred or feathered or scaled, "hunted"
is not "game" in the ordinary sporting sense (c f. article, "Game
Laws," Encyclopedia of the Laws of England, Vol. VI., p . 36) ,
or as defined in the B .C. Game Act, Secs. 2 and 9, now under
consideration, which deals not only with the "hunting, trapping ,
taking, wounding or killing" of ordinary "game" and "game
birds" but with "fur-bearing animals as defined in this Act"
(which definition is constantly changing to meet new conditions ,
e.g ., the introduction of wild turkeys—section 9 (v .) amended)
and a variety of cognate subjects, and authorizes and even offers
bounties (section 41 (e)) for the destruction of certain preda-
tory birds and animals (e .g., sections 6 (d), 13) which are
beyond the pale of the Act as being either enemies of game or
dangerous and destructive to domestic stock and otherwise, e .g . ,
eagles, timber wolves and cougars.
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Ever since the British conquest of Quebec at least it has bee n
the declared policy of the Government, by the Royal Proclama-
tion of 7th October, 1763 ,
that the several nations or tribes of Indians with whom we are connected ,

and who live under our protection, should not be molested or disturbed i n

the possession of such parts of our dominions and territories as, not havin g

been ceded to us, are reserved to them, or any of them, as their hunting -

grounds ; . . . .

And we do further declare it to be our Royal will and pleasure, for th e

present as aforesaid, to reserve under our sovereignty, protection an d

dominion, for the use of the said Indians, all the land and territories no t

included within the limits of our said three new governments, or within the

limits of the territory granted to the Hudson's Bay Company ; as also the

land and territories lying to the westward of the sources of the rivers whic h

fall into the sea from the west and northwest as aforesaid ; and we d o

hereby strictly forbid, on pain of our displeasure, all our loving subject s

from making any purchases or settlements whatever, or taking possession

of any of the lands above reserved, without our special leave and licence for

that purpose first obtained .

And we do further strictly enjoin and require all persons whatsoever ,

who have either wilfully or inadvertently seated themselves upon any land s

within the countries above described, or upon any other lands which, not

having been ceded to or purchased by us, are still reserved to the sai d

Indians as aforesaid, forthwith to remove themselves from such settlements .

Though this Proclamation did not extend to what is now thi s
Province, which had not then been visited even by the two late r
Royal Naval expeditions of the King of Spain, which preceded
by several years the arrival of Captain Cook, R.N., on this
Pacific Coast in 1778, yet it is a striking indication of the initia l
policy of excluding trespassers in general from Indian Reserve s
which is preserved till today by the group of sections abov e
quoted .

There is to my mind no practical obstacle in the continuatio n
of that historical Imperial policy in favour of the Indians an d
also in the later inauguration of the wider Provincial policy,
since Confederation at least, of the preservation and regulatio n
of wild life at large for the general benefit of all the "residents"
(section 2), including the Indians, of the Provinces as the loca l
Legislatures may think best under their widely varying con-
ditions, in the due exercise of their said powers under th e
B.N.A. Act .

It is clearly established by repeated decisions of the Priv y
Council that the incidental occupation by the Dominion in th e
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exercise of its exclusive powers of an otherwise exclusive Pro-
vincial area can only be justified by and must be restricted t o
the reasonable necessity of the case, which becomes a question o f
degree under the circumstances	 "trenching to any extent," a s
Lord Watson put it in Tennant v . Union Bank of Canad a

(1894), A.C. 31, at p . 45. Thus in Citizens ' Insurance Com-

pany of Canada v. Parsons (1881), 7 App . Cas. 96 it was said
at p . 108, in a passage cited by Killam, J . in the Robertson case ,
supra, p. 626 :

Notwithstanding this endeavour to give pre-eminence to the Dominio n

Parliament in eases of a conflict of powers, it is obvious that in some case s

where this apparent conflict exists, the Legislature could not have intended

that the powers exclusively assigned to the Provincial Legislature shoul d

be absorbed in those given to the Dominion Parliament .

And again, ib . at pp. 108-9 :
In these cases it is the duty of the Courts, however difficult it may be, t o

ascertain in what degree, and to what extent, authority to deal with matter s

falling within these classes of subjects exists in each Legislature, and t o

define in the particular ease before them the limits of their respective

powers . It could not have been the intention that a conflict should exist ;

and, in order to prevent such ,,a result, the two sections must be rea d

together, and the language of one interpreted, and, where necessary, modi-

fied, by that of the other . In this way it may, in most cases, be foun d

possible to arrive at a reasonable and practical construction of the languag e

of the sections, so as to reconcile the respective powers they contain, and

give effect to all of them. In performing this difficult duty, it will be a

wise course for those on whom it is thrown, to decide each case which arises

as best they can, without entering more largely upon an interpretation o f

the statute than is necessary for the decision of the particular questio n

in hand .

This view was later reaffirmed and adopted by the sam e
tribunal in John Deere Plow Company, Limited v . Wharton

(1915), A.C. 330, wherein at p . 338, while considering sai d
sections 91 and 92 "and the degree to which the connotation o f
the expressions used overlaps" their Lordships first said it wa s
"unwise on this or any other occasion to attempt exhaustiv e
definitions of the meaning and scope of these expressions "
because this "must almost certainly miscarry," and then wen t
on to say :

It is in many eases only by confining decisions to concrete questions whic h

have actually arisen in circumstances the whole of which are before th e

tribunal that injustice to future suitors can be avoided. Their Lordships

adhere to what was said by Sir Montague Smith in delivering the judgmen t

of the Judicial Committee in Citizens' Insurance Co . v . Parsons [supra] to
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COURT OF the effect that in discharging the difficult duty of arriving at a reasonabl e
APPEAL and practical construction of the language of the sections, so as to reconcil e

the respective powers they contain and give effect to them all, it is the wise
1931

	

course to decide each case which arises without entering more largely upon
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an interpretation of the statute than is necessary for the decision of th e

particular question in hand. The wisdom of adhering to this rule appear s
REX

	

to their Lordships to be of especial importance when putting a constructio n
v'

	

on the scope of the words "civil rights" in particular eases . An abstrac tMORLEY
logical definition of their scope is not only, having regard to the context o f
ss. 91 and 92 of the Act, impracticable, but is certain, if attempted, to caus e

embarrassment and possible injustice in future cases . It must be borne in

mind in construing the two sections that matters which in a special aspec t

and for a particular purpose may fall within one of them may in a differen t

aspect and for a different purpose fall within the other . In such cases the
nature and scope of the legislative attempt of the Dominion or the Province,
as the ease may be, have to be examined with reference to the actual facts i f

it is to be possible to determine under which set of powers it falls in sub -
stance and in reality . This may not be difficult to determine in actual an d
concrete eases .

And again on p. 342 :
Lines of demarcation have to be drawn in construing the application of

the sections to actual concrete cases, as to each of which individually th e

Courts have to determine on which side of a particular line the facts plac e

them .

In Attorney-General for Manitoba v . Attorney-General fo r

MARTIN , Canada (1928), 98 L.J., P.C. 65 ; (1929), A .C. 260, the
J .A .

	

Privy Council said, after a consideration of the leading cases ,
p . 267 :

As a matter of construction it is now well settled that . in the case of a

company incorporated by Dominion authority with power to carry on it s

affairs in the Provinces generally, it is not competent to the Legislature s

of those Provinces so to legislate as to impair the status and essential
capacities of the company in a substantial degree .

And went on to hold that "the statutes now under considera -
tion do so impair the status and powers of such a company . . . "

In the British Columbia Fisheries Reference case, Attorney-

General for Canada v . Attorney-General for British Columbia

(1930), A.C. 111, it was contended by the National Govern-
ment that certain sections of the National Fisheries Act of 191 4.
(authorizing the minister of fisheries to withhold licences t o
fish) were valid on the ground (p . 120) that they were "neces-
sarily incidental to effective legislation upon an enumerate d
subject" (class 12 . "Sea Coast and inland fisheries") though
otherwise the matter admittedly fell within the exclusive juris-
diction of the Province as "property and civil rights," but it
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was held (pp . 121-2) that they were not so incidental and con-
sequently "the impugned sections . . . cannot be supported ."

On page 118 four "propositions" were stated on the question
of legislative conflict of which the 3rd and 4th are of specia l
relevancy, viz . :

	

RE X

(3.) It is within the competence of the Dominion Parliament to provide

	

v.

for matters which, though otherwise within the legislative competence of MORLEY

the Provincial Legislature, are necessarily incidental to effective legislatio n

by the Parliament of the Dominion upon a subject of legislation expressl y

enumerated in s. 91 : see Attorney-General of Ontario v . Attorney-General
for the Dominion (1894), A .C. 189 ; and Attorney-General for Ontario v .
Attorney-General for the Dominion (1896), A .C . 348 .

(4.) There can be a domain in which Provincial and Dominion legisla-

tion may overlap, in which case neither legislation will be ultra vires if the

field is clear, but if the field is not clear and the two legislations meet the

Dominion legislation must prevail : see Grand Trunk Railway of Canada
v. Attorney-General of Canada (1907), A .C . 65 .

Still more recent is the decision of the same tribunal in Pro-

prietary Articles Trade Association v . Attorney-General for

Canada (1931), A.C. 310 wherein the principles hereinbefore
cited from the Citizens and John Deere Plow cases were
approved pp . 316-7 with the additional observation :

The object is as far as possible to prevent too rigid declarations of th e

Courts from interfering with such elasticity as is given in the written eon- MARTIN,

stitution . With these two principles in mind the present task must be

	

J ' A'
approached .

And it was held that the "pith and substance" of the
impugned Federal statute was, under the circumstances, not "in
substance" (p. 325) an encroachment on the exclusive power o f
the Provinces to legislate on property and civil rights, thoug h
in The Board of Commerce Act case (1922), 1 A.C. 191 (which
was much relied upon by the Provinces concerned, but was now
distinguished on the facts, p . 325) it was held by the same
tribunal that there had been on the part of the Dominio n
"attempts to interfere with Provincial rights," sought to b e
justified under the head of criminal law, but which had been
made "colourably and merely in aid of what is in substance an
encroachment . "

And at p . 317 it was said :
Their Lordships entertain no doubt that time alone will not validate a n

Act which when challenged is found to be ultra vires ; nor will a history of

a gradual series of advances till this boundary is finally crossed avail t o

protect the ultimate encroachment . But one of the questions to be eon -
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sidered is always whether in substance the legislation falls within a n

enumerated class of subject, or whether on the contrary in the guise of a n

enumerated class it is an encroachment on an excluded class . On this issu e

the legislative history may have evidential value .

In the attempt to determine the vexed question as to whethe r
the two legislations really "meet" (which must mean meet i n
conflict) in a field which is not clear, great difficulty is ofte n
encountered in drawing the "lines of demarcation" on the eve r
varying facts before the Court . Upon rare occasion there is littl e
difficulty, e .g ., in Madden v. Nelson and Fort Sheppard Railway

(1899), A .C. 626 wherein it was found (p . 628) that the Pro-
vincial Legislature had attempted to "enter into a field . . .
which is wholly withdrawn from them and is therefore, mani-
festly ultra vires ." But in so holding the Privy Council referre d
to a case which was on the line, viz ., their own very recen t
decision in Canadian Pacific Railway v. Corporation of th e

Parish of Notre Dame de Bonsecours, ib . 367, and which i s
relied upon by the present respondent, and it undoubtedly doe s
assist his submission that even a great railway corporation ,
created by special Act of Parliament for exceptional National
purposes, may still be under Provincial obligations (there t o
keep its own authorized ditches clean) delegated to municipali-
ties, even though, as Lord Watson said, p . 371 :

It is not matter of dispute that, by virtue of these enactments, the Par-

liament of Canada had and have the sole right of legislating with referenc e

to the matter of the appellants' railway .

On the other hand, we have a later decision of the sam e
tribunal, also with regard to a Dominion railway, Grand Trunk

Railway of Canada v . Attorney-General of Canada (1907), A .C .
65, that it was "truly railway legislation" on the part of th e
company to enter into contracts with its employees which wer e
prohibited by Parliament even though (p . 68) "it is true that in
so doing it does touch what may be described as the civil right s
of those employees. But this is inevitable. . . ."

Then the leading case from this Province of Cunningham v .

Tomey Homma (1903), A.C. 151 is noteworthy and very
instructive on the present question because it was one of an
alien, and only two classes of persons as such are specificall y
enumerated in said sections 91 . . or 92, viz., "(25.) Naturaliza-
tion and aliens," and "(24 .) Indians," etc. It was sought in
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that case to expand the personal rights of naturalized aliens, an d
the power of Parliament over that exclusive subject-matter, t o
such an extent that they had the right to have their names place d
upon the Provincial register of voters, and it was submitted (p .
155) that under said class (25) "the whole subject of natural-
ization is reserved to the exclusive jurisdiction of the Dominion "
and that by the Naturalization Act of Canada a naturalize d
alien is within Canada entitled to all political and other right s
powers and privileges to which a natural-born British subject i s
entitled in Canada. But this submission was rejected, thei r
Lordships saying, pp . 156-7 :

The truth is that the language of that section does not purport to dea l

with the consequences of either alienage or naturalization . It undoubtedl y

reserves these subjects for the exclusive jurisdiction of the Dominion—tha t

is to say, it is for the Dominion to determine what shall constitute eithe r

the one or the other, but the question as to what consequences shall follo w

from either is not touched. The right of protection and the obligations o f

allegiance are necessarily involved in the nationality conferred by natural-

ization ; but the privileges attached to it, where these depend upon resi-

dence, are quite independent of nationality .

This decision was followed in another case from this Provinc e
—Brooles-Bidlalce and Whittall, Ld. v. Attorney-General for

British Columbia (1923), A.C. 450 wherein it was stated ,
p. 457 :

It is said that, as s . 91, head 25, of the British North America Act

reserves to the Dominion Parliament the exclusive right to legislate on th e

subject of "naturalization and aliens," the Provincial Legislature is no t

competent to impose regulations restricting the employment of Chinese o r

Japanese on Crown property held in right of the Province . Their Lordships

are unable to agree with this contention . Sect. 91 reserves to the Dominio n

Parliament the general right to legislate as to the rights and disabilitie s
of aliens and naturalized persons ; but the Dominion is not empowered by

that section to regulate the management of the public property of th e

Province, or to determine whether a grantee or licensee of that propert y

shall or shall not be permitted to employ persons of a particular race .

These functions are assigned by s . 92, head 5, and s . 109 of the Act to the
Legislature of the Province ; and there is nothing in s . 91 which conflicts
with that view.

Then there is the important decision of the Supreme Cour t
of Canada in Quong-Wing v. The King (1914), 49 S .C.R. 440
wherein it was held that a general prohibition, to be enforce d
by penalties after conviction, in a Saskatchewan statute, agains t
the employment by any person, of white women or girls in "an y
restaurant, laundry or other place of business or amusement
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though the Chinese appellant convicted thereunder was a nat-
1931

	

uralized alien, and Torrey Homma' s case, supra, was relied
Oct. 6

.	 upon, and the submission was again rejected that under sai d
REX

	

class (25) Parliament had exclusive authority over all matter s

MORLEY which directly concern the rights, privileges and disabilities o f
naturalized aliens . Mr. Justice Davies said, p . 447 :

While it [class 25] exclusively reserves these subjects to the jurisdictio n

of the Dominion in so far as to determine what shall constitute either

alienage or naturalization, it does not touch the question of what conse-

quences shall follow from either, I am relieved from the difficulty I woul d
otherwise feel .

The legislation under review does not, in this view, trespass upon th e

exclusive power of the Dominion Legislature . It does deal with the subject -

matter of "property and civil rights" within the Province, exclusively
assigned to the Provincial Legislatures, and so dealing cannot be held ultr a
vires, however harshly it may bear upon Chinamen, naturalized or not ,
residing in the Province .

And p. 448 :
I think the pith and substance of the legislation now before us is entirel y

different . Its object and purpose is the protection of white women an d
girls ; and the prohibition of their employment or residence, or lodging, o r

MARTIN, working, etc ., in any place of business or amusement owned, kept or man -
J .A. aged by any Chinaman is for the purpose of ensuring that protection . Such

legislation does not, in my judgment, come within the class of legislation o r
regulation which the Judicial Committee held ultra tires of the Provincia l
Legislatures in the case of Union Colliery Company of British Columbia v .
Bryden (1899), A .C . 580 .

Mr. Justice Duff said, p . 462 :
The enactment is not necessarily brought within the category of "crim-

inal law," as that phrase is used in section 91 of the British North America
Act, 1867, by the fact merely that it consists simply of a prohibition an d
of clauses prescribing penalties for the nonobservance of the substantive
provisions . . . .

The authority of the Legislature of Saskatchewan to enact this statut e

now before us is disputed upon the ground that the Act is really and trul y

legislation in relation to a matter which falls within the subject assigned
exclusively to the Dominion by section 91 (25) . "aliens and naturaliza-
tion," and to which, therefore, the jurisdiction of the Province does no t
extend .

And he proceeds to dispose of that submission, basing hi s
convincing opinion largely upon Torrey Homnia' s case, which
removed (p . 466 et seq.) the obstacle raised by Lord Watson ' s
observations in Bryden's case .

BRITISH COLUMBIA REPORTS .
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Finally* I refer to the first case cited herein, Chung Chuck
v. The King (1930), A.C . 244, which followed Nadan v . The
King (1926), A.C. 482, wherein it was held that each of th e
two distinct appeals from the Appellate Court of Alberta affirm-
ing separate convictions, was a "criminal case" within section
1025 of the Criminal Code, even though one of the convictions
was under the Alberta Liquor Control Act, 1924, for unlawfully
having liquor in possession, and the other was under the Canad a
Temperance Act, R .S.C . 1906, for unlawfully transporting
liquor through that Province : on the first charge the appellant
was fined $200 and costs and the liquor and his motor-car for-
feited, and on the second he was fined $500 and costs, and i n
default of payment to be, in each case, imprisoned .

Both the appeals were dismissed even though it was desire d
(p . 496) to question the validity of the respective Provincial
and Dominion statutes on which the separate convictions wer e
based, their Lordships saying in conclusion, p . 496 :

It is of the utmost importance that a decision on a criminal charge s o

reached should take immediate effect without a long drawn out process o f

appeal, and it is undesirable that appeals upon such decisions should b e
encouraged by the Board.

In Chung Chuck's case, supra, which was a conviction fo r
shipping vegetables contrary to the Produce Marketing Act o f
this Province, leave to appeal was also refused upon the sam e
ground, as appears from the judgment at pp . 251, 257, 257-8,
particularly at p. 251, wherein is approved the judgment of
Lord Sumner in Rem v. Nat Bell Liquors, Ld. (1922), 2 A.C.
128 "that there was a part of the criminal law which was within
the competence of the Provincial Legislature," though by clas s
(27) of said section 91 the Parliament of Canada is given exclu-
sive jurisdiction over the subject-matter of "The Crimina l
Law," except the constitution of Courts of criminal jurisdiction ,
but including the procedure in criminal matters .

These two cases, therefore, are a striking illustration of th e
way in which in the practical working out of liquor control or
prohibition the enactments of two distinct Legislatures ma y

Non: .—To these cases should now be added the later and confirmator y
decision of the Privy Council in Mayland and Mercury Oils Ltd. v . Lynxburn
et at. (1932), 1 W .W.R . 578, 582-3 ; and cf . also In re Silver Bros. Ltd .
Attorney-General for Quebec v . Attorney-General for Canada, ib . 764,
767 .—A . M.
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COURT of stand side by side and be reasonably enforced without meeting
APPEA L

Oct . 6 .
	 all the foregoing principles as a guide I have little difficulty i n

REX

	

reaching the conclusion the "lines of demarcation" betwee n
v.

MORLEY these statutes should be drawn to hold that the total prohibitio n
in the said group of sections of the Indian Act, entitled "Tres-
passing on Reserves" against all kinds of trespassers upo n
reserves, extending even to Indians not of the band in occupanc y
thereof, does not meet in conflict the said Game Act of thi s
Province in its practical operation so far as concerns any "per-
son," who comes within the definition in the Indian Act, Sec . 2 ,
of that word as meaning "an individual other than an Indian, "
and there is nothing to induce me to think or apprehend that i n
its `"special aspect" and for the attainment of its "particula r
purpose" (to use the very apt expressions already cited from th e
Parsons case) said Act has not been and will not be fully effec-
tive, taken in conjunction with other sections, such as 118, to
protect the Indians from the encroachments of trespassers of al l

MARTIN, kinds including hunters and fishermen, and there is no necessity
J.A. to seek for or resort to other incidental powers which would con-

flict with those of property and civil rights as asserted by sai d
Game Act for the general benefit of all residents of the Provinc e
as aforesaid . In other words, a trespassing "person" who
violates the special prohibitions of said sections may, as in Rex
v. A-radan, so act as to find himself open to two distinct prosecu-
tions and penalties, first, to one under said trespass group o f
sections and section 115, and second to the additional one o f
violating the game laws of the Province .

The truth is, that in order to secure the practical working ou t
of Parliamentary powers relating to such a special and persona l
subject-matter as Indians not only the Courts but the respectiv e
Legislatures must "in performing a difficult duty" work i n
harmony to find a way to make i t
possible to arrive at a reasonable and practical construction of the language

of the sections, so as to reconcile the respective powers they contain, an d

give effect to all of them .

as was laid down by the Parsons and John Deere Plow cases,

1931

in conflict in the field .

Approaching, then, the present circumstances in the light of



XLVI.] BRITISH COLUMBIA REPORTS .

	

45

supra, and in the Indian Treaty case, Dominion of Canada v. COURT OF
APPEAL

Province of Ontario (1910), A .C . 637, it was said, p . 645 :

	

—
The Crown acts on the advice of ministers in making treaties, and in

	

193 1

owning public lands holds them for the good of the community . When

	

Oct . 6 .
differences arise between the two Governments in regard to what is due to	

the Crown as maker of treaties from the Crown as owner of public lands

	

REx

they must be adjusted as though the two Governments were separately

	

v .

invested by the Crown with its rights and responsibilities as treaty maker MORLEY

and as owner respectively.

With respect to the effect of the words "without the authorit y
of the superintendent general to reside or hunt upon, occupy or
use any land or marsh . . . " said section 34, it is not neces-
sary for the disposition of this case to consider them because n o
"authority" was in fact given, and so the question does not arise ,
therefore I shall content myself by saying that under certai n
circumstances the superintendent would unquestionably have th e
power, in the exercise of general control over the subject-matte r
of trespassing, to give authority to any Indians to occupy resid e
or hunt upon any part of any reserve where it would be for the
benefit of them or its Indian occupants to do so : it might, e .g . ,
be for the general or particular benefit of the Indians in a
Province to allow some of them to occupy temporarily the

MARTIN ,
reserve of another band and to hunt and fish thereon in times of

	

J .A.

scarcity for food, or to cut timber for fuel, and even also to allo w
other "persons" (defined as aforesaid) to enter the reserve fo r
the benefit of the Indians, but never otherwise : e .g ., to hunt an d
destroy wolves and cougars as aforesaid, or wild horses under
the Animals Act, Cap . 11, R .S.B.C . 1924, Sec. 18, or sea lions
interfering with their fisheries, or other harmful beasts birds o r
insects, etc . But whether that authority could lawfully be
extended to allow game to be hunted on reserves by such "per-
sons" during a close season defined by a Provincial Game Act i s
a question which will require full and careful consideration
should it ever arise . That it would not be lawful for the super-
intendent to get up a shooting party on an Indian Reserve for th e
benefit of himself or his friends or allow anyone else to do so i n
a close season or at any time, may be conceded, though it is no t
for a moment to be presumed that he would sanction such
improper proceedings .

Illustrations may well be given, as some of my learned
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brothers have done, of the unexpected results of pushing these
two respective legislations to an extremity, but then any power ,
even judicial, may be abused and we must assume that the Gov-
ernments concerned will act in concert in a reasonable manner
in the practical furtherance of the two distinct matters under
their control . So far, happily, that wise course has been
adopted, and several sections in this Provincial Game Act shew
that the Legislature is alive to the just claim of the Indians for
protection, and indeed special consideration, respecting game
(cf. sections 6, 9, 22, 40 and 41) which, as my brother GALLIHE R

says, is peculiar owing to the mobile habits of birds and animals ,
and it is just as much, if not more, in the interest of Indian s
that game should be generally preserved outside their reserve s
because the more it is produced outside the more will be foun d
inside them .

During the argument it was submitted that the game on this
Indian Reserve is part and parcel of the land itself and th e
absolute property of the National Government, as pertaining to
its ownership of the land, but no authority was cited to support
that position, which, though doubtless sound as to Nationally -
owned "Territories," is as regards the Provinces contrary to the
whole ground of the decision in The Queen v. Robertson, supra,

and to the line of decisions by the Privy Council beginning with
St. Catherine's Milling and Lumber Co . v. The Queen (1888) ,
14 App. Cas. 46, and continuing through Ontario Mining Com-

pany v. Seybold (1903), A.C . 73, and the Indian Treaty case ,
Dominion of Canada v . Province of Ontario, supra, at 644-6 ,

and also not overlooking Burk v. Cormier (1890), 30 N.B.R .
142, and Lord Herschell ' s statement in Attorney-General for the

Dominion of Canada v. Attorneys-General for the Provinces o f

Ontario, Quebec, and Nova Scotia (1898), A.C. 700 at 709 that :
It must also be borne in mind that there is a broad distinction betwee n

proprietary rights and legislative jurisdiction . The fact that such jurisdic-

tion in respect of a particular subject-matter is conferred on the Dominio n

Legislature, for example, affords no evidence that any proprietary rights

with respect to it were transferred to the Dominion . There is no presump-

tion that because legislative jurisdiction was vested in the Dominion Par-

liament proprietary rights were transferred to it .

The case of Attorney-General for Canada v. Giroux, supra, i s

instructive though it was one of a special title through a corn -
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missioner. In Quirt v . The Queen (1891), 19 S .C.R. 510 at
p. 519, Mr . Justice Strong truly said, "the rights of the Crown
as regards Indian lands are of . . . an anomalous and peculia r
nature" ; and cf . also Martin 's Hudson's Bay Company's Lan d
Tenures, 1898, Cap. V., on "The Indian Title and Half-Bree d
Claims . "

With respect to the language "of which legal title is in th e
Crown" in the said definition of "reserve," the word "Crown"
is used in the broad sense indicated in the Dominion of Canada

case, supra, at pp. 645-6 as including the Crown Provincial in
appropriate circumstances, as had also been held by the sam e
tribunal in the earlier Vancouver "Street Ends case," Attorney-

General for British Columbia v . Canadian Pacific Railway

(1906), A.C. 204, at p . 211 .
There remain for consideration sections 117 and 156 and 69 .

The first relates only to cases where the Indians of a band hav e
consented to the leasing or granting "to any person" of shootin g
or fishing privileges over their reserve in whole or in part, and
"in such case" there is a general prohibition, with a penalty ,
against "every person" not entitled under such lease or gran t
(which would include the consenting Indians themselves) from
shooting or fishing within such leased or granted area . This i s
so clearly the special case of active participation by the Indian s
themselves in the disposition and restriction of their own per-
sonal rights in their own reserve that it would undoubtedly be a
matter falling within the jurisdiction of Parliament under clas s
24, and it would be, obviously, in any event, a necessary inciden t
to that jurisdiction that "every person" other than the Indian s
should be excluded from fishing or shooting in the "leased o r
granted" area, quite apart from any fish or game laws that migh t
lawfully be enacted by the Province respecting its "property an d
civil rights" : in other words, the two legislations do not i n
reality "meet ."

Section 156 is simply in essentials a repetition, for no appar-
ent purpose, of the prohibition contained in said section 117 ,
and therefore governed by the same observations .

Section 69 provides that :
69 . The superintendent general may, from time to time, by public notice,

declare that, on and after a day therein named, the laws respecting game in
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COURT of force in the Province of Manitoba, Saskatchewan or Alberta, or the Terri -

	

APPEAL

	

tories, or respecting such game as is specified in such notice, shall apply to

Indians within the said Province or Territories, as the case may be, or t o

	

1931

	

Indians in such parts thereof as to him seems expedient .

oct . 6. This is an enabling section to authorize the application of
Federal and certain Provincial game laws in whole or in part ,
but as it does not extend to this Province it is not relevant to thi s
case . Obviously it has reference to the origin and history
(alluded to in The Queen v . Robertson, supra, pp. 616-7, 619 ,
and discussed in "The Rise of Law in Rupert's Land," 1890, 1
West. Law Ti. 49, 73 and 93) of those three Provinces and o f
the old North-West Territories (under Cap . 49 of 1875), for-
merly Rupert's Land and the easterly part of the Indian Terri-
tories, out of which they were after Confederation partly carve d
(as long before was also the Colony of Vancouver Island in 184 9
by 12 & 13 Viet ., Cap . 48) the "ordinary Crown lands" of whic h
were, as has been noted supra, till quite recently the property of
the Dominion of Canada, and still are in the case of the "Terri-
tories" named in said section, which by the interpretation sec-
tion 2 (m) "means the North-West Territories and the Yuko n
Territory" ; and in all cases its application is not general as i t
is only declared to "apply to Indians within the said Province
or Territories as the case may be . . . . "

We are not informed that the superintendent general ha s
taken advantage of the power so conferred upon him whic h
might well be usefully exercised in co-operation with the sai d
Legislatures to the mutual benefit of all concerned, though that
is purely a matter for them to decide upon their varying condi -
tions (cf. The Queen v. Robertson, supra, 619) which diffe r
greatly from those on this Pacific Coast, and we must assume, a s
the Privy Council said in the Street Ends case (supra) "that al l
necessary communications between the Governments woul d
always take place . "

Pursuant to the "wise course" suggested in Parsons ' case,
supra, I have refrained from considering more than is absolutel y
necessary the status or rights of Indians as distinguished fro m
other "persons" under the legislation in question, and thoug h
several cases have been decided upon that interesting questio n
(the principal ones being Totten v . Watson (1858), supra; Reg .
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v . Gibb (1870), 5 Pr . 315 ; Rex v. Hill (1907), 15 O.L.R.
406 ; Rex v . Beboning (1908), 17 O.L.R. 23 ; Rex v. Martin

(1917), 41 O.L.R . 79 ; Sanderson v . Heap (1909), 19 Man.
L.R. 122 ; Rex v. Rodgers (1923), 33 Man. L.R . 139 ; Rex v.

Edward Jim (1915), 22 B.C . 106 ; Rex v. Chan Lung Toy

(1924), 34 B.C. 194 ; Rex v. Cooper (1925), 35 B.C. 457 ; and
Rex v. McLeod (1930), 2 W.W.R . 37), I need only refer to our
decision in Rex v . Cooper for the sole purpose of saying that i t
was a case wherein an Indian was personally concerned by th e
selling of intoxicating liquor to him, and we were of opinio n
that the Liquor Act of this Province did not apply to such an
offence because there had been "a complete occupation ad hoc by
the Federal Parliament of this particular field," which I may
add is peculiarly one that that Parliament should have the con-
trol of so as to protect the Indians as much as possible from th e
shocking results of inflaming them with intoxicants .

It follows that in my opinion the learned judge appealed from
was right in affirming this conviction, doubtless in pursuance o f
the views expressed in his prior carefully prepared judgment in
Rex v. McLeod, supra, with which I am in general accord, an d
therefore this appeal should be dismissed .

GALLIHER, J .A. : I agree in the result with my brother
MCPHILLIPS. The act complained of was for shooting a pheas-
ant during the close season. The offence took place on an
Indian Reserve over which the Dominion Government hav e
jurisdiction and the Federal Government under the Indian Ac t
have passed a law making it an offence to shoot birds at any tim e
upon the Indian Reserves without permission and was designe d
for the preservation of game generally in the interests of th e
Indians .

The Provincial Act is one passed for the protection of game
in the Province and a close season is fixed from time to tim e
between certain dates in which it is unlawful to shoot gam e
dealing with certain species of game birds and animals .

The prosecution was under the Provincial Game Act and
among other objections raised to the conviction is that the
Dominion Government having entered the field prosecution s
must be under that Act where the offence is committed on an

4
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COURT OF Indian Reserve . It is well known that each Province has it s
APPEAL

own game laws restricting the shooting of wild game and fixin g

	

1931

	

close seasons .

	

Oct. 6 .

	

It is scarcely to be thought that in dealing with the subjec t

	

REX

	

in a general way the Dominion would have had in mind tha t

	

v .

	

they were covering a subject where owing to climatic and othe r
MORLEY prevailing conditions the different Provinces would and hav e

different restrictions and different close seasons where they coul d
by permission given to certain persons allow indiscriminat e
shooting on Indian Reserves regardless of any Provincial law s
passed for the preservation of game generally.

We all know of the flight of birds and their moving from on e

C}ALLIHER, area to another .

	

J .A .

	

Today numbers of birds may be on an Indian Reserve and i n
a few days outside that reserve entirely so that as I view it th e
Provinces are dealing with the protection of the game generall y
as game and the Dominion was dealing with the subject not s o
much directly for the protection of the game as for the protec-
tion of the Indians on the reserve . In other words, in my view,
they were not dealing with the matter in the same aspect as th e
Provinces have in legislating as to close seasons .

In this view I would uphold the conviction and dismiss th e
appeal. My brother McPIuLLIPS has dealt at length with other
aspects of the case which it is unnecessary for me to enter int o
but which I think carry weight .

McPHILLIPs, J .A . : This appeal is one from the judgment of
His Honour Judge SWANSON affirming a conviction made by a
stipendiary magistrate in the County of Yale whereby th e
appellant was convicted for that he at Kamloops Indian Reserv e
in the County of Yale on or about the 2nd day of November ,
1929, being the close season, unlawfully did kill a pheasan t

MCPHILLIPS, contrary to section 9 of the Game Act, being R .S.B.C . 1924 ,
a .A . Cap. 98, and a fine was imposed of $25 and failing paymen t

imprisonment for the term of seven days would follow. The
appeal is put upon the ground that the Game Act is ultra vires

of the Province as regards Indian Reserves . This certainly
brings up a very important matter but at the outset I venture t o
say that the contention is wholly fallacious . Further it would
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be a most astounding result if the contention made had merit .
It would in its result have the effect of a serious and disastrou s
result upon the game of the Province ; it would mean that game
could be, in the close season, slaughtered upon Indian Reserves ,
in truth, all that would be necessary would be to carry out a
drive of game on to the Indian Reserve and there a wholesal e
slaughter could take place . That this could be is unthinkable
and of course it is not difficult to at once call up authority t o
absolutely controvert any such contention. I may say that thi s
is not a case of an Indian upon the reserve shooting, although
I do not consider that even he would be entitled to disobey th e
Provincial law.

It is pressed that the decision of this Court in the case of Rex

v. Cooper (1925), 35 B.C . 457 stands in the way of it being
held that the conviction in the present case is a valid one . With
great respect to all contrary opinion that is not my view. The
case there was express Dominion legislation (section 135, Cap.
98, R.S.C . 1927) covering the offence, and the holding was tha t
the Provincial statute did not apply to a sale of liquor which i s
within the terms of the Indian Act and the conviction wa s
quashed . We have no such case here. What we have here i s
Provincial legislation imposing a ban on shooting throughou t
the Province during certain close seasons and it was within a
close season that the shooting took place. It was not shewn that
the appellant came within section 115 of the Indian Act, i .e . ,
that he had the authority of the superintendent general to hun t
upon the reserve but if he had he still would be subject to the
Provincial law and could not shoot out of season . This is not
the case of the same act as that legislated against by the Domin-
ion. Here even if the appellant had not the authority of th e
superintendent general to hunt upon the reserve and would be
subject to a penalty, the act that is covered by the Provincia l
legislation is shooting out of season, a very different act . The
gist of the decision in Rex v . Cooper, supra, as defined by th e
learned Chief Justice of this Court is found on p. 460 of the
report and reads as follows :

The assertion of the right by two distinct legislative bodies to make

the same act an offence and subject the offender to a double penalty, is, I
think, contrary to the accepted principles of our law and contrary to the
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COURT OF British North America Act . No doubt that result may sometimes b e
APPEAL brought about indirectly but there is no ease in the books which goes th e

1931

	

length of holding that when the Dominion has created a particular act a

crime the Province may for its purposes create the same act a crime .

Oct . 6 . I would refer to a judgment of Killam, J . (as he then was ,
REX

	

afterwards Chief Justice of Manitoba, later one of the justice s

loxrEY of the Supreme Court of Canada and later again Chief Railwa y
Commissioner for Canada), a most learned judgment of tha t
very eminent and distinguished Canadian jurist in The Queen

v . Robertson (1886), 3 Man. L.R. 613, dealing with the Mani-
toba statute 46 & 47 Vict ., Cap . 19 as amended by 47 Vict ., Cap .
10, s . 25, s-s . (g) regulating the killing and possession of game
at certain seasons of the year, and it was held that the legisla-
tion was intra vires being within the clauses of the B .V.A. Act
relating to "Property and civil rights" and "Matters of a merely
local or private nature. "

The learned judge dealt with the object of the Manitoba Ac t
at p . 620 :

The object of the Act, or the portion relating to the protection of game,

is essentially local . It is to secure the increase, or to prevent, at any rat e

as far as possible, the decrease of the supply of game within the Province ,
MCPHILLIPS,in order that the people of the Province may enjoy the sport of pursuing

J.A . and killing the birds or other animals mentioned in the Act, or may have

at hand a ready supply of them for food or for profit. All of the enact-

ments against having them in possession or exporting them, are evidentl y

so many accessories to the prohibition upon the killing at certain seasons,

and all are plainly directed to the purpose mentioned .

Then at p . 622 we have this language :
The prohibitions against the killing or taking of wild birds or othe r

animals, and against having them in possession are prohibitions pure an d

simple of the exercise of civil rights . This was disputed upon the argument

of the application, but it appears too clear to require any considerabl e

discussion.

The appellant in the present case had imposed upon him, a s
well as upon all the inhabitants of British Columbia, inhibition
of not being entitled to shoot pheasants during the close season .
I would here again call attention to the language of Killam, J . ,
above quoted :

"The prohibition against the killing or taking of wild birds or other

animals, and against having them in possession are prohibitions pure an d

simple of the exercise of civil rights .

No matter where the appellant was—upon an Indian Reserve
with or without authority—the Provincial legislation is para-
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mount in respect of "(13) Property and civil rights in the COURT O F
APPEAL

Province" (British North America Act) . The Game Act i s
legislation in the way of regulation of property and civil rights .

	

193 1

In passing for instance fire regulations under the Fire Marshal Oct . 6 .

Act (Cap. 91, R.S.B.C. 1924) such regulations would have

	

RE x

application in Indian Reserves, if not see the peril that would

	

v .

result from fire upon an Indian Reserve perilous to adjoining
MORLEY

territory ! Would not the Provincial legislation extend into the
reserve? Assuredly this would be so .

Then we have Lord Watson in St. Catherine 's Milling and

Lumber Company v. The Queen (1888), 14 App. Cas. 46 at
p. 55 saying :

There has been all along vested in the Crown a substantial and para-

mount estate, underlying the Indian title, which became a plenum dominium

wherever that title was surrendered or otherwise extinguished .

I would refer to what Lefroy has said in his work on th e
Constitutional Law of Canada, at p . 141 :

. . . it does not follow that when the Dominion Parliament has drawn

an Act into the domain of criminal law, the right of the Provincial Legis-

latures to pass laws in regard to such an Act necessarily ceases . They may

still, in many instances, legislate against the same Act in another aspect .

Compare Clement's Canadian Constitution, 3rd Ed ., pp. MCPxiLLIPS ,

586-7 ; Regina v . Boardman (1871), 30 U.C.Q.B. 553, 556 ;

	

J .A.

Quong-Wing v . The King (1914), 49 S.C.R. 440, 462. See
also Regina v. Boscowitz (1895), 4 B.C. 132 .

The short point really in this appeal is this that the legislatio n
(Game Act) has effect throughout the whole Province inclusiv e
of Indian Reserves and must be obeyed . I would again make a
quotation from Killam, J., in The Queen v . Robertson case at
p. 627 :

The Provincial Legislature, under its authority to legislate upon th e

subject of "Property and civil rights," could undoubtedly limit civil rights ,

could take away some already existing, could prohibit their exercise as such .

If it could do this, it could do it in the interests of the Province, and thos e

in the Province, at large, as well as in the interest of special individual s

or classes of individuals . It must then follow that, the power being

expressly given to it by statute, it can enforce its law by the imposition o f

punishment, and cannot be considered as thereby enacting a "criminal law,"

or legislating upon the subject of "criminal law" within the meaning of th e

British North America Act.

I am therefore clearly of the opinion that the conviction here
was a valid one founded upon a Provincial statute respecting
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COURT of property and civil rights, an exclusive jurisdiction of the Prov-
APPEA L
— ince under the British North America Act and it is idle to
1931 contend that the legislation is ultra vires as respects Indian

Oct. 6. Reserves. The legislation of the Dominion as respects huntin g

	

REX

	

on reserves is one aspect but the other aspect is materiall y

	

v

	

different—it is a prohibition from shooting within the close
MORLEY season. This is an interference with civil rights and clearly

within the power of the Provincial Legislature, an exclusive
MCPHILLIPS, power into which domain the Dominion Parliament canno t

J.A . enter. That being the case His Honour Judge SWANSON was
right in his affirmance of the conviction . It follows that the
appeal in my opinion should be dismissed .

MACDONALD, J .A. : This is an appeal from a conviction of
one Morley (not an Indian) by a stipendiary magistrate,
affirmed on appeal by His Honour J . D . SWANSON, judge of the
County Court of Yale, for unlawfully killing a pheasant in
November, 1929 (during the close season), on the Kamloops
Indian Reserve contrary to section 9 of the Provincial Gam e
Act, being Cap. 98, R.S.B.C . 1924 . The point raised is that
the Game Act does not extend to Indian Reserves ; that the
Province has no authority to create the act complained of a n
offence or to prosecute in respect thereto and that a conviction ,
if any, could only be made by the Federal authorities under th e

MACDONALD, Indian Act (Cap. 98, R.S.C . 1927) exclusive legislativ e
J .A .

authority over "Indians and lands reserved for the Indians"
being vested only in the Dominion Parliament (B.N.A. Act ,
Sec. 91 (24)) .

By section 2 (e) of the Indian Act the term "Indian lands "
means any reserve or portion of a reserve which has been sur-
rendered to the Crown and by subsection (j )

"Reserve" means any tract or tracts of land set apart by treaty or other -

wise for the use or benefit of or granted to a particular band of Indians, of

which the legal title is in the Crown, and which remains so set apart an d

has not been surrendered to the Crown, and includes all the trees, wood,

timber, soil, stone, minerals, metals and other valuables thereon or therein .

If an Indian living on the reserve had been convicted of thi s
offence under a Provincial statute it would be invalid (Rex v .

Edward Jim (1915), 22 B.C . 106) . What is the situation
where, as here, a white man enters a reserve and kills a pheasant
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contrary to the provisions of the Provincial Game Act? Has COURT OF
APPEA L

the Federal Parliament jurisdiction to legislate with respect to

	

—
a person other than an Indian, who may commit an offence on

	

193 1

an Indian Reserve ? I think it has but that does not conclude Oct. 6 .

the point . It purports to exercise that right by several sections

	

REx

of the Indian Act . By section 10, subsection (4) (R.S .C. 1927, MORLEY

Cap. 98) any "person" with whom an Indian child resides wh o
fails to cause such child between certain ages to attend th e
industrial or boarding schools provided as required by tha t
section is liable to a fine. "Person" in that Act means "an
individual other than an Indian ." Here we have legislation
applying to a white man, living off a reserve, in respect to hi s
conduct towards Indians under Dominion supervision. If
Dominion legislation is necessary before a white man living off
the reserve can be prosecuted it does not follow that because o f
failure to make such provision—assuming for the moment it i s
within the power of the Dominion Parliament to do so	 the
Provincial Parliament has authority to legislate on the sam e
point (Madden v. Nelson and Fort Sheppard Railway Compan y

(1899), A .C . 626) . If that class of legislation is wholly withi n
Federal jurisdiction, whether the field is occupied by Dominion 31ACOAALO '

legislation or not, the Provincial Parliament will not be per-
mitted to enter it . It follows that if the Dominion Parliamen t
has authority to make it an offence for a white man to enter a
reserve and shoot game thereon the local Legislature canno t
under its Game Protection Act make a similar act an offence .

However, it is not necessary to go as far as indicated . The
Dominion Parliament did legislate in respect to persons, othe r
than Indians, trespassing or "hunting" upon parts of a reserv e
without authority and have therefore occupied the field . Sec-
tion 34 provides tha t

No person, or Indian other than an Indian of the band, shall without th e

authority of the superintendent general, reside or hunt upon, occupy or us e
any land or marsh, or reside upon or occupy any road, or allowance for

road, running through any reserve belonging to or occupied by such band .

The caption of this section is "Trespassing on Reserves ." I
cannot agree, however, with respect, with the view of SWANSON ,

Co. J. in Rex v. McLeod (1930), 2 W.W.R. 37 at p. 41 in giv-
ing a restricted meaning to the word "hunt" confining it to a
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trespass . Hunting may not eventuate in the killing of gam e
but if game is killed on part of a reserve the offender, as a

1931

	

necessary and natural sequel, must have been engaged in hunt-
Oct . 6. ing. The accused, to kill the pheasant, must necessarily hav e

hunted on part of the reserve, and would be liable to the penal-
ties imposed under section 115 of the same Act ; and, if so, and
these sections are intra vices of the Dominion Parliament th e
local Legislature cannot make the same act an offence by a
Provincial statute . Other sections in the Indian Act dealin g
with game and hunting by white men or Indians indiscrim-
inately are sections 35, 117, and 156 . It follows therefore that
the Dominion Parliament having legally occupied the field an y
legislation of the local Legislature creating the same act a n
offence is, to the extent that it does so, displaced (Rex v. Cooper

(1925), 35 B.C. 457) .

The Dominion Parliament has authority to legislate and di d
legislate in respect to birds found on or over a reserve . It is
within its rights in making it an offence to "hunt" game of any
kind on the reserve and having done so the Provincial Legisla-
ture cannot make the same act an offence . Rex v. Cooper, supra ,

MACDONALD,

J.A. governs this case unless upon the construction of the relevan t
sections of the Indian Act it should be held that the offence o f
"hunting" on a reserve is something different from "killing a
pheasant." It is enough to say that one who kills a pheasan t
while out for game cannot be heard to say that although he di d
so he was not hunting.

If the appellant produced authority from the superintenden t
general for hunting upon the reserve he would not be guilty of
an offence in killing a pheasant thereon. The respondent's con-
tention really is that such authority would be without validit y
during the close season for game provided by the Provincia l
Game Act. In other words, if one armed with such authorit y
should shoot a pheasant in the close season he could be prose-
cuted under the Provincial Act . That is no so, however . The
reservation of Federal jurisdiction in respect to "Indians and
lands reserved for the Indians" has a definite object in view ,
viz ., safeguarding the rights and privileges of the wards of th e
Dominion at all times, and one of its main purposes is to protect

COURT OF
APPEAL

REx
V .

MORLEY
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game on the reserve for the exclusive use of the Indians, subjec t
to minor exceptions . Section 34 ante does not apply to "an

COURT OF

APPEAL

Indian of the band ." They do not require authority to hunt.

	

193 1

They may hunt on the reserve at any time and a Provincial Act Oct . 6 .

cannot curtail that right by attempting to establish a close season

	

RE x

applicable to reserves .

	

v
MORLE Y

If therefore the rights of the Indians are to be preserved i n
these limited areas known as reserves it is incidentally neces-
sary to prevent appellant and others of the white race fro m
"hunting" and killing game thereon at all times of the year.
Such an Act is legislation in respect to "Indians," i .e ., in respect
to the requirements of Indians. If too the Provincial Legisla-
ture has authority to provide for a close season for shooting
game on Indian Reserves it could by the same authority excep t
reserves from the operation of the local Game Act and permit
all and sundry to "hunt" thereon throughout the year. The
Provincial Legislature would have power, if it chose to exercis e
it, to declare a close season for certain kinds of game, or for al l
kinds of game, in all parts of the Province except for example
the District of Cariboo. Could it also declare a close season for
the shooting of pheasants in all parts of the Province except MAC

S .
DO ALD ,

upon Indian Reserves permitting indiscriminate slaughter i n
that area : and if so would not the latter part of the Act be ultra

vires and anyone attempting to take advantage of it liable t o
prosecution under the Indian Act ?

When authority was reserved to the Federal authorities to
legislate in respect to its wards, the Indians, it means in respec t
to all matters affecting their welfare and civil rights . If their
welfare is to be protected, others besides Indians must b e
restrained if they enter reserves . They cannot commit acts—
such as shooting game—likely to interfere with their well being ,
if the Indian Act prevents it . The preservation of game affects
their well-being and to preserve it the ordinary civil rights o f
others must be curtailed .

This contention is presented against the views I have out-
lined . Mankind, it is said, have a natural right to pursue an d
take game at all times and a law interfering with it (such a s
providing for a close season) is an invasion of that civil right
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COURT OF and therefore within Provincial authority to enact it . It is said
APPEAL

to be a matter affecting "property and civil rights" of a "merely
1931 local and private nature" : that the object of the Provincia l

Oct . 6 . Game Act is the protection of game in this Province and hence

REX

	

an essentially local matter . It is a prohibition pure and simpl e

MORLE Y
q,~ v .

	

of the exercise of civil rights . But the civil rights of an India nM
may be affected and are affected by Dominion legislation b y
certain sections of the Indian Act and it cannot be said tha t
such sections are ultra vires of the Dominion Parliament
because, "property and civil rights" is a subject of legislatio n
reserved to the Provinces. If interference with civil rights alone
brings the matter within the jurisdiction of the Province thes e
sections would be ultra vires . A division of legislative authority
was provided by the British North America Act and under i t
the civil rights of all may be curtailed by the Dominion Parlia-
ment if by exercising them they conflict with the superior rights
of the Indians on reserves to have the game thereon preserve d
for their own use and sustenance . If we had no Game Act an d
no Provincial legislation to interfere with the natural right o f
men to hunt at all seasons it would be possible, if this contention

MACDONALD, prevailed, to hunt on reserves at all times, notwithstanding th e
J .A.

	

)

	

b
prohibitions contained in the Indian Act . If that view prevaile d
one of the purposes in reserving to the Dominion Parliamen t
questions respecting "Indians and Lands Reserved for Indians "
would be defeated. Protection of game on an Indian Reserv e
is under Dominion control . Incidental to that protection is th e
necessity of preventing hunting and shooting by anyone . It
may be faulty or improvident legislation . That would not
permit the Province to legislate in respect to the reserves t o
supplement it or to make it more effective . With some excep-
tions the Federal Parliament provides for a close season on
reserves at all times. If the Provincial Act applies shooting
would only be prevented for a limited period in each year . It
necessarily follows that if it is illegal to shoot on a reserve b y
Provincial law during the close season it would be permissible

to do so outside that period. That, however, is not the case . The
Dominion Act prevents anyone, except those of a certain class—
Indians of the band—or those having authority from the super-
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intendent to hunt at any time. The appellant herein was withi n
the prohibition of that Act. He could be convicted under it for
the offence committed unless he produced authority to hunt from
the superintendent ; and Federal legislation preventing hi m
from destroying game on a reserve is legislation in respect to
Indians inasmuch as it preserves for them hunting privileges
and a means of livelihood.

I would allow the appeal.

Appeal dismissed, Macdonald, C.J .B.C. and

Macdonald, J .A. dissenting.

MARSHMAN v. SCOTT & PEDEN .

Interpleader — Execution creditor—Bill of sale—Validity—Fraudulen t
preference—County Court--Jurisdiction—Form of interpleader order—
R .S .B.C. 1924, Cap. 53, Secs . 40 (1) and 86 ; Cap. 97, Sec. 3.

January, 1932. On the 13th of January following B. transferred to

S . & P. by bill of sale a herd of cows and two horses . M. obtained

judgment and an execution being issued on the 22nd of January, th e

sheriff seized one of the cows and the two horses . On the trial of a n

issue ordered to decide as to the ownership of the animals seized it wa s

held that the bill of sale was void under section 3 of the Fraudulen t

Preferences Act, and M . recovered judgment .

Held, on appeal, affirming the decision of LAMPMAN, Co . J ., that the appea l

should be dismissed.

Per MACDONALD, C.J.B .C . : Section 86 of the County Courts Act confer s

jurisdiction upon the County Court in interpleader. The learned judg e

not having founded his decision on fraud, it was contended he had no

jurisdiction under section 40 (1) of said Act unless there was fraud.

If there was want of bona fides in giving the bill of sale this would

amount to fraud and entitle him to try the issue . The evidence dis-

closes that the bill of sale was obtained by fraud and it is open to thi s

Court to give the judgment that should have been given in the Cour t

below, and the conclusion there arrived at should be affirmed .

Per MARTIN, J .A . : By section 86 of the County Courts Act general juris-

diction over interpleader is conferred on the County Court in matter s

within its jurisdiction, and there is nothing in either the County Court s

Act or the Fraudulent Preferences Act disbarring parties to an inter-

COURT OF
APPEAL
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June 7 .

M . brought action in the County Court against B . for wages on the 4th of MARSHMAN
v.

SCOTT &
PEDEN
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COURT OF

	

pleader issue from establishing their title to the property in dispute by
APPEAL

	

invoking any statute which declares an opposing instrument of title to

1932

	

said property to be "utterly void" under certain circumstances by

reason of the acts of the parties concerned in its creation .

June 7.

	

Held, further, per MARTIN . J .A ., that the issue to be tried was incorrectl y

stated in the interpleader order by being broken up into two "ques -
MnRSHMAN

	

tions," the first improperly relating to the validity of the bill of sale

SCOTT &
PEDEN

	

seizure by the sheriff the goods seized were the property of the claim -

ants as against the execution creditor ." The second was the sole and
only question to be tried and the addition of another is contrary to

precedent, misleading, and should be struck out .

APPEAL by Scott & Peden plaintiffs in the issue from the
decision of LA3SPlr1x, Co. J. of the 13th of February, 1932, o n
an interpleader issue . The defendants in the action, Breadi n
and Christie, leased what is known as the Rithet Farm in 1922 ,
where Christie kept his cattle and supplied Breadin who had a
dairy in Victoria with milk . Breadin took the milk at a certai n
price and provided Christie with supplies on the farm . Christie
gradually got into Breadin's debt, and in 1927 they moved th e
cattle to what is known as the Bunker's Farm, where the defend -
ant in the issue, llarshman, was employed by Breadin to assis t
Christie in looking after the stock at $17 .50 per week. Marsh-

Statement man was not paid regularly and on the 4th of January, 1 .932 ,
he started an action in the County Court against Breadin fo r
$407.15, the balance due for wages. In the meantime Scott &
Peden had been providing Breadin and Christie with feed and
other supplies, the debt accumulating to $1,600, and by bill of
sale of the 13th of January, 1932, Breadin and Christie trans -
ferred to Scott & Peden seventeen cows, a Jersey bull, a colt an d
a filly for $605 . Scott & Peden removed the stock with th e
exception of one cow, and the two horses, and later the sheriff
under the plaintiff Marshman's execution, seized the cow an d
the two horses . On the application of the sheriff an inter -
pleader was ordered between Scott & Peden as plaintiffs an d
Marshman as defendant as to (1) Whether or not the bill of sal e
under which the claimants claim certain of the goods seized by
the sheriff, to wit, one cow and one mare and one colt is a goo d
and valid bill of sale so far as the sheriff and the executio n
creditor are concerned . (2) Whether or not the said good s
claimed were at the date of the said seizure by the said sheriff

v'

	

and the second properly being in substance "whether at the time of the
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the property of the claimants as against the execution creditor .
The appeal was argued at Vancouver on the 2nd and 3rd o f

March, 1932, before MACDONALD, C.J.B.C., MARTIN, MCPHIL-
LIPS and MACDONALD, JJ.A.

D. S. Tait, for appellant : We submit (1) That there wa s
no evidence upon which to found a judgment, that there
was a fraudulent preference and (2) the County Court judge
had no jurisdiction to entertain an application under the Fraud-
ulent Preferences Act : see Parsons Produce Co. v. Given

(1896), 5 B .C. 58 ; Brathour v . Davis and Palmer (1919), 27
B.C. 250.

Prior, for respondent : New grounds of appeal cannot b e
raised now : see Re Hilton; Ex parte March (1892), 67 L.T.
594 ; Halsbury's Laws of England, Vol. 17, p. 612. That the
County Court judge had jurisdiction .see West v. Ames Holden

& Co. et al . (1897), 3 Terr. L.R. 17 at p . 35 ; Cole v. Porteous

(1892), 19 A .R. 111 .
MACDONALD, C.J.B.C . : We will now hear Mr. Tait on the

question of jurisdiction.
Tait : The procedure is under section 7 of the Fraudulent

Preferences Act : see Maclennan on Interpleader, p . 254. The
County Court has no power to set aside deeds for fraud or
mistake . It is not open to the County Court judge .

Prior, in reply : At the time of the bill of sale there wer e
three executions against Breadin and Christie : see Parker on
Frauds, pp. 176 and 210 .

Cur. adv. volt .

7th June, 1932 .

MACDONALD, C .J.B.C . : Marshman is an execution creditor
of one Breadin and Scott & Peden are purchasers of Breadin' s
stock, consisting of a herd of cows and a couple of horses . The
sheriff seized one cow and two horses, parcel of the herd trans-
ferred as aforesaid and Scott & Peden made a claim under their
bill of sale necessitating an interpleader between Marshman and
them. It is from the judgment in the interpleader that thi s
appeal is taken . Section 86 of the County Courts Act confer s
jurisdiction upon the County Court in interpleader . Objection
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COURT OF was taken that the learned judge held Scott & Peden's bill o f
APPPAT,

sale to be void under the Fraudulent Preferences Act . It was
1932

	

contended upon behalf of the defendants that the County Court
June 7 . had no jurisdiction unless there was fraud under section 40 (1 )

MARSHMAN
of the County Courts Act. The learned judge, however, di d

v.

	

not found his decision upon fraud . If, however, there was a
SCOTT &
pEnEx want of bona fides in the granting of the bill of sale, this would

amount to fraud and entitle the County Court to try the issue
in this case. That, I think, is the ratio decidendi in the decision
in Adams and Burns v. Bank of Montreal (1899), 8 B .C. 314 ;
(1901), 32 S .C.R. 719 ; and Hazell v. Cullen (1914), 20 B .C.
603. See also Parsons Produce Co. v. Given (1896), 5 B .C. 58 ,
decided before subsection (1) was added to the Act . Section 4 0
amended by adding (1) after the decision in Parsons Produce

Co. v. Given gives the County Court jurisdiction in questions o f
fraud up to the sum of $2,500 and this case is within that sum .
If, therefore, the bill of sale in question here was not bona fide ,

and falls within the principle of the cases aforesaid, the plaintiff
is, I think, entitled to succeed . I agree with the findings of fact
of the learned trial judge that a preference was given to th e

bMACDONALD, defendants and the question in this appeal is was such pref -
c .as .c . erence given with intent to hinder and delay the plaintiff and

the other creditors of the grantors . In other words it was,
though innocent as a preference, fraudulent as against creditors.
I may add here that Breadin was alleged to have been the owne r
of the cattle in question although Christie also professed to have
been the owner. This issue was found by the learned judge i n
favour of the plaintiff.

Peden, one of the defendants, was asked at trial : "How did
it come about that you took the bill of sale ?" His answer shew s
that for six or eight months defendants had been trying to bu y
the cattle from Christie though they, as found by the judge ,
belonged to Breadin ; that the grantors finally agreed to sel l
them to the defendants, both alleged owners joining in the agree-
ment. The defendants knew that the plaintiff had a clai m
against Breadin for wages and that Breadin was insolvent to
the knowledge of both defendants and Christie . Plaintiff sued
in the County Court on the 4th of January, nine days before th e
date of the bill of sale . The defendants had been carrying



Breadin and Christie along for months, purchases being mad e
from day to day and generally for cash and claimed that at the
date of the bill of sale there was owing from the grantor s
$1,600. At the time of the execution of the bill of sale the
defendants paid an execution then in the hands of the sheriff .
This was as alleged by defendants to clear title to the property
so that the defendants might take the bill of sale . Judgment
was about to be entered for the plaintiff in his County Cour t
action for wages at the date of the bill of sale and Breadin wa s
asked to instruct the defendants' solicitors to file a dispute not e
which was done. That staved the judgment off for a sufficient
time to let the bill of sale be completed . The price of the herd
of cattle was agreed upon in the solicitor's office at $605, n o
cash was paid except that paid to the sheriff—$110.23. The
defendants removed the cattle, except those in question here, to
another place, and the sheriff seized under the plaintiff's execu-
tion for wages upon those which were left . Mr. Marchant one
of the defendants' solicitors called by them said that Peden an d
Christie came to his office to have the bill of sale drawn an d
Peden said that Christie was arranging to sell the herd of cattle.

It is quite apparent to me that, with knowledge of Breadin' s
insolvency which was proved, and which is further shewn by
the executions against him, the intent to hinder and delay th e
plaintiff and other creditors by the staving off of the plaintiff' s
action for wages until the bill of sale should have been com-
pleted, and the failure to prove pressure (there appears to hav e
been no bona fide pressure, if any, used by defendants), the bill
of sale was obtained by fraud, and the County Court had juris-
diction to so declare . The learned trial judge has not s o
declared, but it is open to this Court to give the judgment whic h
he should have given. The learned judge decided under section
3 of the Fraudulent Preferences Act that it was void, proceed-
ings having been taken within 60 days .

I would, therefore, affirm the conclusion arrived at by hi m
(for, with deference, erroneous reasons) and dismiss the appeal .

MARTIN, J.A. : This is an appeal from the judgment of th e
County Court of Victoria in favour of the defendants on the tria l
of a sheriff's interpleader issue to determine the ownership of

COIIRT OF
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COURT OF certain goods, live-stock, seized by the sheriff on an execution
APPEAL

of the plaintiff for $182 .50 and claimed by the defendants unde r

	

1932

	

a chattel mortgage which was declared by said judgment to be
June 7 . void under the Fraudulent Preferences Act, Cap . 97, R .S.B.C .

MARSHMAN
1924 .

The first ground of appeal is that the said Act does not appl y
SCOTT &
p,,E, to those interpleader proceedings and so the learned judge ha d

no jurisdiction thereunder, and reliance is placed upon the
decision of Mr. Justice DRAKE in Parsons Produce Co. v. Given
(1896), 5 B .C. 58, which was upon an action brought under the
equitable jurisdiction of the County Court to set wide a chattel
mortgage, and it was held that such an action would not lie for
lack of jurisdiction. But 1J- section 86 of the County Court s
Act, Cap . 53, R.S.B.C. 1924, general jurisdiction over th e
matter of interpleader is thus conferred upon those Courts :

86. Relief by way of interpleader may be granted ---

(a) [At the instance of an] "applicant" [liable to be sued for debt o r

goods] by two or more parties making adverse claims .

(b) [At the instance of] a sheriff or other officer charged with the

execution of process, . . . .

And cf . Order XIII . for the practice thereupon.
Such relief would, of course, be confined to amounts andMARTIN,

'LA. claims within the Court's jurisdiction, but within it there is n o
provision in either the County Courts Act or the Fraudulent
Preferences Act debarring the parties to an interpleader issue
from establishing their title to the property in dispute by invok-
ing the assistance of any statute that declares an opposing instru-
ment of title to said property to be "utterly void" (section 3 )
under certain circumstances by reason of the acts of the partie s
concerned in its creation, just as also, e .g ., by failing to have it
"duly attested and registered" within the appointed time, or for
other defects rendering it "null and void" under the Bills o f
Sale Act, Cap. 22, R.S.B.C. 1924, See. 8, or because it was a
fraudulent document apart from any statute, e .g., as being a
forgery.

Our attention has been drawn to the special summary pro-
cedure under sections 7-10 of the said Fraudulent Preferences
Act and an argument was founded on the restriction of its
application "to the Supreme Court or a Judge or Local Judg e
thereof," but the special tribunal thereby created has jurisdic-
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tion only over "a conveyance or other disposition of any of hi s
[judgment debtor] lands in the land registration district in
which the judgment is registered," and does not extend to
personal property with which we are now dealing.

In coming to this conclusion I have not overlooked the addi -
tion, subsequent to Parsons Produce Co. v. Given, supra, of
clause (1) to section 40 of the County Courts Act conferring
jurisdiction in

(1) Actions for relief against fraud or mistake in which the damag e

sustained, or the estate or fund in respect of which the relief is sought ,

does not exceed in amount or value the sum of two thousand five hundred

dollars.

This is taken verbatim from section 67 (8) of the English
County Courts Act, 1888, with the sole change from pounds to
dollars (Annual County Courts Practice, 1932, p . 59) and it is
suggested that it applies said Frandulent Preferences Act to th e
trial of issues in interpleader proceedings, but having regard t o
the language of that subsection and the definition in section 2

of our County Courts Act that " ` action' . . . means a civil
proceeding commenced in manner prescribed by Rules of Court, "
the submission of Mr. Tait that it is not applicable but relates
only to substantial proceedings initiated in that specifie d
manner has so much weight that I prefer to base my decision
upon the former and firm ground (as I regard it) leaving thi s
uncertain one for future consideration when that necessit y
arises .

This first ground of appeal, therefore, in my opinion, is not
supportable ; and as to the second one, viz., that on the facts th e
judgment is not sustainable, it is sufficient to say that the con-
clusion reached by the learned judge below is not, I think, on e
that we should be justified in disturbing .

During the argument we pointed out the incorrect way th e
sole issue to be tried was stated, being wrongly broken up int o
two "questions" so called, the first improperly relating to the
validity of the bill of sale, and the second properly being, in
substance, "whether at the time of the seizure by the sheriff th e
goods seized were the property of the claimants as against the
execution creditor"—County Court Form No . 32 : that issue
was the sole and only question to be tried, and the addition of
another miscalled one is not only contrary to proper precedent

5
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but confusing and misleading and therefore it should be struc k
out. It is well to remember what the Master of the Rolls said i n
Mason v . Bolton's Library, Limited (1913), 1 K.B . 83 at 88 :

Now the words "interpleader issue ordered " are technical terms . They

are, I should have thought, pre-eminently technical terms in interpleader
proceedings .

And Farwell, L .J., said, p . 90 :
The proviso is expressed in terms of art ; technical phrases are used .

It is a stringent rule of construction that in construing an Act of Parlia-

ment or a deed containing technical words those words must be given thei r
technical meaning . It is idle to .speculate what the Legislature might have

done if its attention had been called to the fact that there are other mode s

of disposing of an interpleader summons than by ordering an interpleader

issue.

And Hamilton, L.J., said, at p. 92 :
The term "interpleader issue" has been so long in use, since the statute

1 & 2 Will . 4, c . 58, created a mode of trying such questions by a feigned

issue, and then the statute of 8 & 9 Viet. c. 109 altered the form from a

feigned issue to an issue framed in the manner prescribed by that statute ,

that an interpleader issue and an order for an interpleader issue on an

interpleader summons have not only had in the technical but in the general

language of the law a perfectly precise meaning. I do not think we are at

liberty to amend this proviso by giving it another meaning .

Seeing that on several occasions of late such issues, improp-
erly framed in substance, have come before us it is desirable t o
keep these observations in mind for future guidance. The way
in which the issue is tried and the onus of proof thereupon, ar e
well displayed by the decision of the Court of Appeal in Pealce

v. Carter (1915), 85 L.J ., K.B. 761 ; (1916), 1 K.B. 651 .
It follows that the appeal should be dismissed .

McPHILLIPS, J.A . : I would dismiss the appeal. The learned
trial judge, in my opinion, arrived at the proper conclusion and

McPJALIPa' was clothed with complete jurisdiction in the interpleader pro-
ceedings to adjudicate upon all questions arising therein inclu-
sive of the question of fraud .

MACDONALD, J.A. : I would dismiss the appeal.

Appeal dismissed.

Solicitors for appellants : Tait & Marchant .

Solicitor for respondent : C. J. Prior .
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CITY OF
survey of the Hospital situation in greater Vancouver, and after mak- VANCOUVE R
ing an inspection of the hospitals they made a detailed report whic h
included the following :

"Grandview Hospital.

"This institution is in charge of a lay woman who was graduate d

from the London Homoeopathic Hospital. This hospital is in a poor

locality of the city and those using it are of very moderate means . At

the time this building was visited it was dirty, odorous and ver y

poorly equipped for the class of work attempted . It has accommoda-

tion for fifteen patients . There are no facilities for sterilization, the

whole place seemed to be in a very poor condition and the impressio n

was gained that very questionable work might be done here without

interference ." In an action for damages for libel :

Held, that if the words were published "without lawful justification o r

excus e " they constituted a libel and on the evidence the Commissioner s'

plea of justification fails, but in making their report they were ful-

filling a task undertaken on behalf of their employers and under suc h

circumstances the occasion was privileged and the plaintiff havin g

failed to shew any malice the action as against them is dismissed.

Held, further, that as the city, upon receipt of the Commissioners ' report ,

gave instructions to have it printed and subsequently circulated it, an d

the Vancouver General Hospital having received copies of the printe d

report and circulated them, publication is established in both cases an d

they are equally liable in damages.

ACTION for libel arising out of statements in a report mad e
by Commissioners appointed by the Provincial Government the
Vancouver General Hospital and the Vancouver City Council
to make a survey of the whole hospitalization situation as affect- Statement

ing greater Vancouver. The facts are set out in the reasons fo r
judgment . Tried by MACDONALD, J. at Vancouver on the 10t h
of June, 1932 .

Dickie, for plaintiff.
eCrossan, K.C., and Lord, for defendants Vancouver Gen-

eral Hospital and City of Vancouver.
Reid, K.C., for defendants Haywood, MacEachern and

Walsh .

NEWTON v. CITY OF VANCOUVER ET AL.
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The plaintiff owned and operated the Grandview Private Hospital in Van- July 14 .

couver . The three defendants, Haywood, MacEachern and Walsh,

Doctors of Medicine, were appointed by the Provincial Government, the NEWTO N

City of Vancouver and the Vancouver General Hospital to make a

	

v '
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MACDONALD,

	

14th July, 1932 .
J .

MACDONALD, J . : This action for libel arises out of statement s
1932 contained in a small portion of a lengthy printed report, pub -

July 14 . lished in April, 1930, containing "a Survey of the Hospita l
situation" in Greater Vancouver. It represented the unite d

NEWTO N
v.

	

labour of the three defendants : Doctors Haywood, MacEachern
CITY OF and Walsh, hereafter called "the Commissioners . "

VANCOUVER

For many years prior to such publication it had been recog-
nized by the directors of the General Hospital, the Vancouve r
Medical Association and the City Council, that knowledge shoul d
be acquired, as to the actual hospital situation in Greater Van-
couver, to the end that plans might be formulated for the futur e
and remedies afforded where deemed advisable. It was a diffi-
cult problem to solve and in the selection of the members to
make, what is termed a "Hospital Survey," those interested ,
were required to go outside the Province. They rightly deter-
mined that it was only by adopting such a course, that result s
would be obtained, which would have due weight and be bene-
ficial . They thus selected commissioners who were skilled
physicians of wide international reputation. They had made a

Judgment special study of hospitalization and executed previous "surveys"
of a similar nature. They might be termed experts and wer e
well qualified to perform the important work which the y
undertook.

The report submitted by the commissioners to the Provincia l
Secretary, the City Council and the Board of Directors of th e
Vancouver General Hospital shewed great research and a clos e
study of the situation . It contained criticisms and also recom-
mendations for improvements . They considered it not only
within the scope of their authority, to inspect and report upon
hospitals receiving government aid, in the cities of Vancouver,
New Westminster and North Vancouver, but also to take a like
course with respect to private hospitals in the City of Vancou-
ver . The latter were dealt with in the report under the caption
"proprietary institutions for the care of the sick (organized fo r
profit) ." Then followed this reference :

The following institutions which might be called "nursing homes" since
few, if any could be properly classified as complete hospitals, were visited .

Nine of these institutions were inspected and the result dis-
cussed in the report . It was quite apparent that the commis-
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sioners did not deem it within their power to recommend an y
changes in these licensed institutions, where defects existed .
The object of these inspections and report thereon, was appar-
ently only, to give information, as to the nature and extent of
private hospital accommodation . The Grandview Private Hos-
pital owned and operated by plaintiff was referred to in the
report at p . 143 in the following terms :

Grandview Hospital.

This institution is in charge of a lay woman who was graduated from

the London Homeopathic Hospital . This hospital is in a poor locality of

the city and those using it are of very moderate means. At the time thi s

building was visited it was dirty, odorous and very poorly equipped for th e

class of work attempted. It has accommodation for fifteen patients . There

are no facilities for sterilization, the whole place seemed to be in a very

poor condition and the impression was gained that very questionable work

might be done here without interference.

Plaintiff complains that the statements contained in thi s
"criticism," so terming it, would injure her reputation "in th e
minds of ordinary, just and reasonable citizens," per McCardie ,
J . in Myroft v . Sleight (1921), 90 L.J., X.B . 883 and thus were
defamatory and, if untrue, became actionable. These statement s
referred not only to the manner in which the plaintiff was carry-
ing on her private hospital, but also to the condition of th e
hospital itself and thus affected her trade or occupation and i n
this respect came within the scope of South Helton Coal Com-

pany v. North-Eastern News Association (1894), 1 Q.B. 133.

I deem it unnecessary to enlarge upon this phase of the situa-
tion. I will simply refer to the fact that more than one of the
doctors called on her behalf, in supporting the good character ,
reputation and usefulness of this private hospital in the Grand -
view district, also added that such portion of the report would
be calculated to give it "a black-eye ." Even if I had not been
assisted by the evidence produced on the part of the plaintiff ,
I would not have had any doubt that these statements would
have the result to which I have referred . If they were published
"without lawful justification or excuse" they constituted a
libel, "whatever the intention may have been" : Vide Parke, B .
in O'Brien v . Clement (1846), 15 M. & W. 435 at p . 437 .

The commissioners however did not withdraw any of their
statements upon complaint being made, and action then com-
menced. They justified their actions and pleaded, that such

MACDONALD,
J.
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MACDONALD, portion of their report was "true in substance and in fact ." Ina .
other words, that these statements, which might be considered

1932 defamatory, were not untrue and falsity forms an essential o f
July 14 . libel . If they were successful in this plea of justification, then

NEWTON it afforded a complete defence to all the defendants . The

	

v .

	

defendants the City of Vancouver and Vancouver General Hos -
CI of

VANCOUVER l> i tal) while not pleading justification, assisted to some extent
with evidence in its support .

Then as to the truth or falsity of the statement complained of ,
a number of prominent and well-known citizens, as well as th e
doctors who were more closely connected with the institution ,
gave evidence proving that upon several points the statement s
were untrue. After referring, without any apparent signifi-
cance, to the fact that the institution was in charge of a lay
woman, who was graduated from a London Homoeopathic Hos-
pital, it then adds that the hospital is in a poor locality of the
city. This was admitted by the defendant Haywood as no t
being true and he explained how the mistake had occurred . It
does not seem very material nor would it by itself be defama-
tory. The object of any reference to the locality in which the

Judgment institution might be situate or the financial ability of its patient s
is not apparent . This criticism of the locality however invited
discussion in the City Council and formed the subject of a con-
demnatory resolution . Then it was stated that the building was
dirty. From the standpoint of the character or efficiency of the
institution this was important . The reference however was only
made as applying to the time, when the inspection took place .
I find that there was abundance of evidence from doctors of goo d
reputation and in active practice who had utilized this hospital
with satisfaction and found it clean, odorless and properl y
equipped at all times . I accept their evidence and think that
the defendant Haywood must either have found an exceptional
condition upon the day of his short inspection of the institutio n
or perchance placed it upon too high a standard . He may hav e
overlooked for the moment, what he properly mentioned, after -
wards, in formulating his report, as to this and other institu-
tions, only being "nursing homes and that they could not b e
properly classified as complete hospitals . "

Upon the question of equipment, lengthy evidence was pro-
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duced tending to support the statement that "there are no facili-
ties for sterilization." This statement is not correct. The

apparatus for sterilization was produced in Court and its fou r
parts became exhibits . They had been used for years by the

doctors, who utilized the hospital, though they were not up t o

date and plaintiff was well aware of that fact . They were
similar to those at one time in use in the Vancouver General
Hospital . The lack of any sterilizing facilities would be a
serious defect in an institution where confinements took plac e
and one of the witnesses called on behalf of the defence terme d
these four appliances simply a means of disinfecting, as dis-
tinguished from sterilizing. Defendant Haywood however

candidly called the apparatus a semi-sterilizer . I think the

report should read that the "facilities for sterilization" were not
adequate or up-to-date. The sting, however, which formed th e

greatest cause of complaint from the plaintiff's standpoint, was

in the last part of the alleged libel reading as follows :
The impression was gained that very questionable work might be don e

here without interference.

Plaintiff submitted that this statement, coupled with wha t

preceded it, meant and was intended to mean, not only that th e

plaintiff was incapable and unfitted to be in charge of th e
Grandview Hospital, but that the inspection properly gave th e
impression referred to . Further that this statement made i n
such a manner would convey to the minds of ordinary, just an d
reasonable citizens that the institution had either allowed or ha d
connived at the procuring of abortions. Such interpretation of
this particular statement was supported by reputable witnesses .
I am not bound by their evidence in this respect, but in view of

all the circumstances I do not consider that their conclusions ar e
unreasonable and I accept them . Defendant Haywood was very
emphatic in disavowing any intention to convey any such mean-
ing to the prospective readers of the report . He referred to th e
fact that there were no records or rather that the records wer e
not kept in a satisfactory manner . It is quite true that they
did not afford the information nor follow the practice of large
hospitals, though they seem to have complied with the require-
ments of the Provincial Government. Doctor Haywood gives
the lack of such complete records, as a basis upon which h e
formed the "impression" referred to, but omitted to make any

71
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MACDONALD, reference to that effect or that this defect constituted his founda -
J.

tion, for the statement complained of . It is not however, as I
1932 have mentioned, the intention which a party states, he may have

July 14 . had, when the libel was published, which governs, but the mean -

NEWTON ing which may be attached to the words, through independen t

	

v.

	

witnesses or determined by the Court from the document itsel f
CITY OF

VANCOUVER and without the assistance of extrinsic evidence. The law doe s
not consider the motive or intention of the publisher, but it s
tendency and the consequences, in determining liability :

It does not signify what the motive of the person publishing the libel

was, or whether he intended it to have a libellous meaning or not :

Per Lord Esher, M.R. in Nevill v . Fine Arts and General

Insurance Company (1895), 2 Q.B. 156 at p. 168.
A person who publishes matter injurious to the character of

another must he considered in point of law to have intended th e
consequences resulting from that Act (per Lord Tenterden, C .J .
in Fisher v. Clement (1830), 10 B. & C . 472 at p. 475) . Then
again "he cannot defend himself by shewing that he intended
in his own breast, not to defame" or that he intended not t o
defame the plaintiff, if in fact he did both (per Lord Loreburn,

Judgment L.C. in E. Hinton & Co . v. Jones (1910), A.C. 20 at p . 23) .

Objection was taken to Dr. Haywood giving evidence, as to hi s
intention, in reporting his "impression" and while not unmind-
ful of the law, as I have just stated it, I allowed him to giv e
such evidence . I considered that under the circumstances, i t
was only fair to remove any stigma which might be attached to
the plaintiff and her hospital, in the matter, especially in view o f
the interpretation which had been placed upon this statement b y
witnesses for the plaintiff. It follows, without further discus-
sion, that the plea of justification fails and this issue, consuming
a considerable portion of the trial, is found in favour of th e
plaintiff.

Defendant commissioners then contended that in any event
they were relieved from any liability, on the ground, that i n
making and transmitting the said report, the occasion was privi-
leged . If this plea succeeded then such relief would be afforded.
It is founded upon public policy, requiring that upon certai n
occasions, a person may make statements which are found to b e
untrue, if he does so honestly and not from any indirect or
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wrong motive. He obtains what is termed a "qualified privi- MACD

J

ONALD,

lege" and it depends entirely upon his honesty in making th e
statements complained of. The protection thus given to a
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defendant exists under divers circumstances . Here the commis- July 14 .

sioners, having been appointed for the purpose indicated, submit NEWTON

that they simply carried out their duties and made their report

	

v

honestly believing it to be true. With respect to the portion of CITY of
y

	

g

	

VANCOUVER

the report, the subject of this action, and which arises from the
inspection of the defendant Haywood, there was no attack mad e
upon the honesty of such defendant in the matter . I might add
that if his honesty had been impugned it would have been o f
no avail .

It is then contended that the commissioners went beyond th e
scope of their authority and duties, in inspecting and reportin g
upon private hospitals. There is no question that the inspection
and consequent report of the commissioners was intended to deal
with "the hospital situation of Greater Vancouver ." The letter
transmitting the report makes a reference to that effect . Appar-
ently, while originally the Vancouver General Hospital move d
in the matter, subsequently the City Council became inter -
ested and when the Provincial Government assisted and agreed Judgment

to bear a portion of the expense, it was intended that the com-
missioners should make a survey of the whole hospitalization
situation, as affecting Greater Vancouver. As I have already
mentioned, they considered to some extent this situation, in th e
cities of New Westminster and North Vancouver. So far as
private hospitals are concerned, as they are licensed by the
Government and come under the Hospital Act, I think it was
fully intended that the survey should include these institutions.
They were properly inspected by the commissioners and comin g
within their research, required to be dealt with in their report .
They were thus fulfilling the task undertaken on behalf of thei r
employers. I think under such circumstances, that the occasion
was privileged . It was in discharge of their duty and intende d
by their engagement.

Plaintiff can only destroy the relief thus obtained by thes e
defendants from liability by proving actual malice on their part.
In view of what I have already stated, I deem it only necessar y
to add, that the plaintiff has failed to shew any malice on the



74

	

BRITISH COLUMBIA REPORTS .

	

[Von .

MACDONALD, part of any of the defendants. So the plaintiff has a grievance
J .

without an adequate remedy. In this connection I refer to the
remarks of Lord Sands, in Dunmet v . Nelson (1926), S.C. 764
at p . 769 :

It may be unfortunate that a person against whom a charge that is not
true is made should have no redress, but it would be contrary to publi c
policy and the general interests of business and society that persons shoul d
be hampered in the discharge of their duty or the exercise of their right s
by constant fear of actions for slander. . . .

Then to shew the extent to which persons are relieved fro m
liability, where there is a qualified privilege "for the common
convenience and welfare of society" (per Parke, B . in Toogood

v. Spyring (1834), 1 C.M. & R . 181 at p. 193) I might refer to
two citations, in Gatley on Libel and Slander, 2nd Ed ., p . 213
as follows :

It was in the public interest that the rules of our law relating to privi-
leged occasions and privileged communications were introduced, because i t
is in the public interest that persons should be allowed to speak freely o n
occasions when it is their duty to speak, and to tell all they know o r
believe, or on occasions when it is necessary to speak in the protection o f
some [self or] common interest . (Per Bankes, L .J. in Gerhold v . Baker
(1918), W .N. at p . 369) . In such cases no matter how harsh, hasty ,
untrue, or libellous the publication would be but for the circumstances, th e
law declares it privileged because the amount of public inconvenience fro m
the restriction of freedom of speech or writing would far out-balance tha t

arising from the infliction of a private injury. (Per Willes, J . in Huntley
v. Ward (1859), 6 C .B . (N .s .) at p . 517 .

The "Commissioners" thus being relieved from liability wha t
is the defence presented by the defendants, the City of Vancou-
ver and the Vancouver General Hospital as against the allega-
tion that they "published" the statements affecting the plaintiff ,
which I have found to be defamatory ? In a lengthy plea, out -
lining the circumstances attendant upon the report they, to put
it shortly, submit that they are relieved from liability, on th e
ground that the report emanating from the commissioners wa s
received by these defendants innocently and in good faith, with -
out knowledge of its contents . Further that with such lack of
knowledge and being entirely unconscious of the fact that such
report might contain any matter defamatory to the plaintiff ,
they assisted financially and otherwise in the printing, publica-
tion and distribution of many copies of the report . It is neces-
sary for them to prove that they did not know that the repor t
contained or was of a character likely to contain a libel. Also
that such ignorance was not due to any negligence on their part .

1932
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While each case must depend upon its own facts, the defendant s
submit that the facts herein are such that I should follow th e
judgment in Emmens v . Pottle (1885), 16 Q .B.D . 354. The
judge at the trial in that case, upon findings of the jury, ordere d
judgment to be entered for the defendants and in the Court of
Appeal Lord Esher said (pp. 356-7) :

I agree that the defendants are prima facie liable . . . . But the
defendants did not compose the libel on the plaintiff, they did not write i t
or print it ; they only disseminated that which contained the libel . The
question is whether, as such disseminators, they published the libel? If
they had known what was in the paper, whether they were paid for circu-
lating it or not, they would have published the libel, and would have been
liable for so doing. . . . But here, upon the findings of the jury, we
must take it that the defendants did not know that the paper contained a
libel . I am not prepared to say that it would be sufficient for them t o
shew that they did not know of the particular libel . . . . Taking the
view of the jury to be right, that the defendants did not know that th e
paper was likely to contain a libel, and, still more, that they ought not t o

have known this, which must mean that they ought not to have known it ,
having used reasonable care—the case is reduced to this—that the defend -
ants were innocent disseminators of a thing which they were not bound to
know was likely to contain a libel .

The above passage was quoted by A. L Smith, L.J. in Vize-

telly v. Mudie's Select Library, Limited (1900), 2 Q.B. 170 ,
C.A. at pp. 175, 176 . Emmens v . Pottle (1885), 16 Q.B.D .
354 C.A., was followed by Ridgway v. Smith and Son (1890) ,
6 T.L.R . 275, Mallon v . W. II. Smith and Son (1893), 9 T .L.R.
621, and Martin v . British Museum (Trustees) c6 Thompson

(1894), 10 T .L .R. 338, as stated in the judgment of Romer ,
L.J., in Vizetelly v. Mudie's Select Library, Limited, supra, at
p . 180 . The result of the cases was thus summed up by Romer ,
L.J . (ibid) :

I think that, as regards a person who is not the printer or the first o r
main publisher of a work which contains a libel, but has only taken, wha t
I may call, a subordinate part in disseminating it, in considering whethe r
there has been publication of it by him, the particular circumstances unde r
which he disseminated the work must be considered . If he did it in th e
ordinary way of his business, the nature of the business and the way i n
which it was conducted must be looked at ; and if he succeeds in shewing
(1 .) that he was innocent of any knowledge of the libel contained in th e
work disseminated by him ; (2.) that there was nothing in the work or the
circumstances under which it came to him or was disseminated by hi m
which ought to have led him to suppose that it contained a libel ; and (3 . )
that, when the work was disseminated by him, it was not by any negligence
on his part that he did not know that it contained the libel, then, although
the dissemination of the work by him was prima facie a publication of it,
he may nevertheless, on proof of the before-mentioned facts, be held not t o
have published it. But the onus of proving such facts lies on him, and th e
question of publication or non-publication is in such a case one for the jury.
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It is to be noted that Romer, L.J. in a previous portion of his
judgment, just referred to, discussing Emmens v . Pottle, supra,

expressed an opinion, that the decision in that case, worke d
substantial justice, but the manner in which such result was
reached did not appear to him, altogether satisfactory . He did
not think that the judgments, in that case, very clearly indi-
cated, on what principles Courts ought to act, in dealing with
similar cases in the future . Apparently his view of the law was
that the "reasons, " supporting the judgment in Emmens v.

Pottle, supra, ought not necessarily be followed . Aside from
consideration of this point, it is quite evident that the defenc e
of being an "innocent disseminator, " is not applicable to a
printer or the first or main publisher of a work, which contains a
libel . It may be said, in a general way, to apply only to vendor s
of newspapers and booksellers, though of course including porter s
and carriers . In discussing the defence of being "innocent dis-
seminators" Odgers on Libel and Slander, 6th Ed ., pp. 139-40
reads as follows :

"If the paper [e .g ., a newspaper] was sold in the ordinary way of busi-

ness by a newsvendor who neither wrote nor printed the libel, and who

neither knew nor ought to have known that the paper he was so selling did

contain or was likely to contain any libellous matter, he will not be deeme d

to have published the libel which he thus innocently disseminated . The

onus of establishing this defence lies upon the defendant .

Then follows this important statement :
Such defence is not open to the author, printer or the original publisher

of the libel (Morrison v . Ritchie & Co . (1902), 4 F . 645 (Ct . of Sess.) ) .

A perusal of this Scotch case, supports such statement of th e
law. The defendants who were proprietors and publishers o f
the "Scotsman" had innocently inserted a birth notice, whic h
was false, and plaintiff's right of action was sustained. Emmens

v. Pottle, supra, was discussed as follows (p . 651) :
In the absence of any Scottish decision in his favour, the defenders' counse l

endeavoured to bring this case within the principle of a class of cases, o f

which the English case of Emmens v . Pottle (16 Q .B .D . 354) is an illus-

tration. That case extended to newsvendors, that is persons who merel y

sell newspapers at bookstalls or in the streets, an exemption from liabilit y

which had previously been accorded to porters, carriers, and other such

persons who are ordered to carry or deliver letters or papers which con-

tain a libel, but who have no occasion and perhaps no right to know the

contents of such letters or papers. Technically every person who passes on

or delivers a letter or paper containing a libel is held in England to hav e

published the libel ; but according to the law of England, in the eases to



XLVI.] BRITISH COLUMBIA REPORTS .

	

77

which I have referred, the persons in question (a limited class) are held MACDONALD,

to have freed themselves from liability provided they satisfy a jury that

	

a .

they did not know that the letter or paper contained a libel, and that their

ignorance did not proceed from negligence. The burden, however, is put on
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the defendants to establish this ; and if they succeed they are held not to July 14 .

have published the libel, but simply to have innocently disseminated it .

Then again in Dunning v . Thomson & Co ., Ltd. (1905), T.H . NE
vTO N

313 Emmens v. Pottle, supra, was also considered, but not VaxY or
applied as affording any relief to the defendants . It was there
held that newsvendors, who, in ignorance of its defamatory con -
tents, circulated a newspaper containing a libel should be liable
in damages, on the ground that they acted, not as innocent dis-
seminators of the newspaper in question, but more as registere d
publishers thereof . Though they had not printed the newspaper s
they had utilized them for purposes foreign to those of mer e
newsvendors. Here, these defendants, were not pursuing their
"ordinary business" in printing and circulating the reports con-
taining the defamatory matter . Are they not then deprived of a
defence of this nature? There is no doubt that the city, upon
receipt of the typewritten report from the commissioners, instea d
of simply filing it for further consideration, with a view of act -
ing upon any recommendations or benefits to be derived there- Judgment

from, gave instructions to have it printed. Under the circum-
stances, I think the printing of itself amounted to publication ,
though the correctness of an earlier decision on this point ha s
been questioned. The reason why I consider, that the printing
alone amounted to "publication, " was because, although the
mechanical work was done by the printers, who were under con -
tract to the city, still the proof-reading was done by a portion o f
the staff in the city clerk ' s office. Control and supervision was
exercised . Even if the printing did not constitute publication
still the subsequent extensive circulation by the city had that
effect . Then the defendant Vancouver General Hospital, hav-
ing received a number of copies of such printed report, circu-
lated them in such a manner as to amount to publication . See
on this point the Exhibits 8 and 16, also evidence of J . H.
McVety and Dr . A. S. Monro. Neither of these defendants was
under any obligation to print or circulate copies of this report.
In my opinion they do not, upon several grounds, come withi n
the provisions of the relief, afforded and referred to, in the above
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MACDONALD, extract from the judgment of Romer, L .J. They did not exer-
J.

cise due care and thus were negligent . They became, as it were,
1932 printers and publishers, as distinguished from innocent dissem -

July 14 . inators. They were in the same position, as the publishers of a

NEWTON newspaper, containing libellous statements . Both defendants,

	

v

	

in my opinion, are equally liable in damages . Vide Odgers on
CITY O F

VANCOUVER Libel and Slander, 6th Ed., p . 143 :
Every one, who writes, prints or publishes a libel, or is in any way

responsible for its being written, printed or published, may be sued by th e

person defamed . And to such an action it is no defence that another wrote

it, or that it was printed or published by the desire or procurement of

another, whether that other be made a defendant to the action or not. Al l

concerned in publishing the libel or in procuring it to be published ar e

equally responsible for all damages which flow from the joint publication ,

whether the author be sued or not ; for there is no contribution between

tort-feasors.

As to the damages which should be awarded to the plaintiff ,
I find difficulty in arriving at a proper estimate of the amount .
I should consider the whole defamatory document, per Gaselee,
J. in Blackburn v. Blackburn (1827), 3 Car . & P. 146 at p .
159 . The plaintiff seeks to recover over $20,000 as damages .
I think this claim is excessive, to say the least . The evidence

Judgment was not sufficient to warrant me in considering such an amount .
There is no doubt that her business has not been as profitable as
it was formerly. I think, however, that this is due, in a grea t
measure to the depression, coupled with opposition and cheaper
means of obtaining hospital relief, than utilizing a private hos-
pital . Still the wide circulation of the report might hav e
affected her character as well as the reputation of her institu -
tion. It is true that this attack has been unsuccessful and
plaintiff's character has been vindicated . It is not a case wher e
only nominal damages should be awarded . I think a reasonable
amount should be allowed under the circumstances . The dam-
ages are at large—vide Lord Esher, M.R. in South Hetton Coal

Company v. North-Eastern News Association (1894), 1 Q.B.
133. Compare Dorion, C .J. in Mail Printing Co. v. Laflamme

(1888), M.L.R. 4 Q.B. 84 and Cameron, C .J. in Massie, v.
Toronto Printing Co . (1886), 11 Ont . 362 . Wilde, C.J. in
Turner v. Meryweather (1849), 7 C.B. 251 affords me assist -
ance in the matter . In view of the nature of the libel, affectin g
both her character and business, and "having no certain test for
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ascertaining the precise measure of damages" in the case, I
think a proper amount to allow would be $500. The result i s
that the plaintiff is entitled to judgment against the defendants ,
the City of Vancouver and The Vancouver General Hospital . As
to the defendants, Doctors Haywood, MacEachern and Walsh
(the commissioners), the action is dismissed with costs "minu s
such costs as the plaintiff can prove to have been occasioned by
the plea of justification : vide Odgers on Libel and Slander, 6t h
Ed., p. 361 and cases there cited. Judgment accordingly .

Judgment for plaintiff .

TAYLOR v. MILLMAN.

Practice—Application for payment out of Court—Costs—Taxation—Appen-
dix "N," items 6 and 7 .

Items 6 and 7 of Appendix "N, " Tariff of Costs in the Supreme Court ar e

as follows : "6 . Fee to cover each interlocutory application brought b y

any party in the action or proceeding to go to such party as may b e

ordered. 7. All process for payment into and out of Court ."

The plaintiff having recovered judgment applied for and obtained an orde r

for payment out of certain moneys in Court and in taxing the costs o f

the application he sought to include both items 6 and 7 in the bill .

On review of the taxation :

Held, that as soon as the application is launched and the order made item 7

can no longer apply, as the "process" was involved in the application .

Item 6 should therefore be allowed and item 7 disallowed .

iL EVIEW of taxation from the deputy district registrar a t
Vancouver. Heard by Monuisox, C.J.S.C. in Chambers at
Vancouver on the 13th of August, 1932 .

Craig, K.C., for the application : The registrar should have
allowed the costs of the application for payment out of Court t o
the plaintiff of the amount of his judgment . This item should
be allowed under Appendix "N," item 6, "Fee to cover interlocu-
tory applications. " This is not covered by item 7, which include s
merely the clerical work of obtaining the money out of Cour t
after the order has been made : Bradshaw v . British Columbia

79

MACDONALD ,
J .

193 2

July 14 .

NEWTO N
V .

CITY OF
VANCOUVER

MORRISON ,
C .J .S .C.

(In Chambers )

193 2

Sept . 17 .

TAYLOR
V.

HILLMA N
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xORRlsorr, Rapid Transit Co . (1927), 38 B .C. 430. The application for
C .J .S .C .

(In Chambers) payment out is an interlocutory motion although made after

1932

		

judgment : see In re Lewis. Lewis v. Williams (1886), 31 Ch.
I) . 623 ; Blakey v . Latham (1889), 43 Ch. D. 23 ; In re

Sept . 17 .
Wheater (1928), Ch. 223 .

TAYLOR

	

Ilossie, contra .
v .

MILLMAV
17th September, 1932 .

MoRmsox, .J .S .C . : This is a review of taxation from the
deputy district registrar in the above cause . It appears that on
the settlement of the judgment, Mr. Ilossie for the defendant
declined to approve it unless the paragraph ordering the su m
of $3,000 to be paid out to the plaintiff be elided . The judg-
ment was settled with this paragraph struck out and the cost s
taxed pursuant thereto .

Subsequently an application was made on behalf of th e
plaintiff for payment out and the order was made . The plaintiff
seeks to tax a bill of costs in connection with this application i n
which he invokes items 6 and 7 of the Appendix "N ."

In my opinion resort cannot be had to item 7 . As soon as the
application is launched (and I take it that that is what the

Judgment plaintiff is relying on to invoke item 6) and the order made ,
item 7 can no longer apply as the "process" was involved in th e
application . I cannot think that the framers of the tariff con-
templated the writing out of a prcecipe as "process ." The wor d
" process" should not have found itself associated with the other
words and phrases in these schedules . "Process" is defined in
all the law dictionaries :

Since the Judicature Acts the process for the commencement of all action s

is the same in all Divisions of the High Court. It is either a writ o f

summons or an originating summons :

Mozley and Whiteley' s Law Dictionary, 3rd Ed ., 259. See also
Byrne's Law Dictionary . In none of the definitions does th e
word bear the meaning sought to be put upon it in the presen t
instance. These observations are of course irrelevant to th e
particular point which has arisen in this case . Item 6 is
allowed, item 7 disallowed . There will be no costs of thi s
review.

Application granted.
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QUICKSTAD v. McNEILL AND CONNORS .

Contract—Mineral claims—Agreement for sale—Breach—Damages—Forme r
judgment—Parties—Intervention—Res judicata .

On the 18th of May, 1925, the defendants, owners of the Red Top group o f

mineral claims near Stewart, B .C., gave an option to one Johnson for

the purchase of the claims for $250,000 and $1,000 was paid on accoun t
thereof. Johnson was acting as agent for the plaintiff, and on the 25th
of May following, a formal agreement was prepared to carry out the

preliminary agreement, and on being signed by the defendants an d

Johnson a further $1,000 was paid . The agreement was delivered by

the parties to Dexter Horton National Bank in Seattle, along with an

escrow agreement containing a bill of sale of the property, a term of th e

escrow providing that in case of default the bank, unless and until th e

defendants had demanded the return to them of their bill of sale ,

might accept any past due payment whereupon the agreement woul d

be reinstated . The plaintiff and two of his associates then proceede d

to work the property and expended considerable money in development .
The next payment under the option of $10,000 fell due on the 20th o f

July, but it was not paid. The defendants did not withdraw the bill o f

sale from the bank, and on the 8th of August following, the plaintiff ,

with the financial assistance of one Duthie, paid $10,000 into the bank ,

and he and Duthie then proceeded to Stewart to examine the property .

They told the defendants that the $10,000 was deposited in the bank ,

but when they attempted to enter the property they were forcibly
ejected by the defendants . The plaintiff then telegraphed the bank to

stop payment of the $10,000 to the defendants. The defendants then
proceeded to Seattle and brought action against the bank to recover
the $10,000 . The plaintiff intervened under the provision of a Wash-

ington statute, and by order of the Court made with the consent o f

the parties the money was paid into Court and the question of th e
right to the fund was left to be decided as between the plaintiff an d
the defendants . Later the Court, with a jury, decided the fun d

belonged to the plaintiff . In an action for damages by reason of th e

defendants' breach of contract in ousting the plaintiff from the prop-

erty, the defence was raised that the defendants, by bringing thei r

action in the State of Washington, attorned to the jurisdiction an d
were bound by any judgment given on a cross-action by the presen t

plaintiff, that the plaintiff should have then brought these proceedings,

that the claim was therefore res judicata, and he was estopped from

bringing this action . It was held that the onus was on the defendant s
to establish that the plaintiff was estoppel, and in this they failed .
The damages were assessed as follows : $2,000 being the payment s

made under the option, $2,000 special damages, and $6,000 genera l
damages, in all $10,000 .

8 1

1J[CDONALD, J .

193 1

July 2 .

COURT OF
APPEA L

193 2

March 11 .

QUICKSTAD
V.

MCNEILL

6



BRITISH COLUMBIA REPORTS .

	

[Von .

MCDONALD, J . Field, on appeal, affirming the decision of MCDoNALD, J . (MCPHILLIPS, J .A .
dissenting), that by the case and statute law of the State of washing -

1931

	

ton, where a foreign plaintiff resorts to the Courts of that State to

July 2 .

	

enforce a claim, not against the respondent but against the bank i n
which the subject in controversy is defined, the respondent canno t

COURT OF

	

intervene except on the basis of a claim to that particular fund, an d
APPEAL

	

the defence of res judieata therefore fails.

APPEAI, by defendants from the decision of AICDO\ALD, J .
in an action for damages for breach of a contract of the 25th o f
-lay, 1925, made between the defendants and one David John-
son for the sale to the said Johnson of eleven mineral claims, the
property of the defendants, situate in the Portland Canal Alin-
ing Division, Cassiar Alining District in British Columbia ,
which said contract was prior to the said breach, assigned by th e
said Johnson to the plaintiff, with the knowledge and consen t
of the defendants, said breach occurring at or near the town o f
Stewart in British Columbia . The further relevant facts ar e
set out in the judgment of the trial judge . Tried at Victoria on
the 2ith and 28th of May, 1931 .

D. S. Tait, and C . H. Tait, for plaintiff.
]Iaitlancl . K.C., and J . G. A. Hutcheson, for defendant

McNeill .
G. B. Duncan, for defendant Connors .

2nd July, 1931 .

AlcDotixnn, J . : On 18th May, 1925, the defendant s
McNeill and Connors being the owners of certain minera l
claims known as the Red Top, situate near Stewart, B .C., the
defendant McNeill received from one David Johnson, on behal f
of himself and his co-owner $1,000 as a first payment upon,a n
option to purchase said claims for the price of $250,000 . At
some later date, not given in evidence, Johnson, for a considera -

3t CDO\ D'' tion of $1, assigned to the plaintiff anal t:o one T. M. Winlow
and to one F . J" . Winlow all his in to re- - in "the said proper -
ties . ," I'. J . Winlow is since deceased nud T . Al . Winlow claim-
ing no interest in the matters in litig ;ition is added as a matter
of form as a defendant. Quickstad swears that Johnson in
acquiring the option was acting as his agent, and I see no reaso n
for not accepting that evidence. It is true Quickstad's evidenc e

QFICKST A D
V.

MC\ EILL

Statement
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is not in all respects satisfactory, but I find no difficulty in McnoNA-LD,J .

reaching the conclusion that as to that fact he has stated the

	

193 1

truth .

	

July 2.
On 25th May, 1925, a formal agreement was prepared in 	

Seattle to carry out the preliminary agreement and was signed COURT
AL

by McNeill, Connors and Johnson . This agreement purports

	

—
to have been made in quadruplicate and to have been "signed,

	

193 2

sealed and delivered ." Three counterparts are produced, none march 11 .

of them bearing a seal and one counterpart admittedly was QurcKsTA D

delivered by the parties to Dexter Horton National Bank in

	

v .
McNEI a,

Seattle along with an escrow agreement and a bill of sale duly
sealed . The bank has been unable to produce its counterpar t
and it is contended that that document bore the seals of the con-
tracting parties. Upon the whole of the evidence I am unable
so to find, and shall treat the agreement as a simple contract . It
was a terra of the escrow agreement that in case of default th e
bank, unless and until McNeill and Connors had demanded th e
return to them of their bill of sale might accept any past du e
payment, whereupon the agreement should be reinstated, "t o
the extent of payment made . "

Shortly after the agreement was made, the plaintiff and th e
Winlows proceeded to work the property and expended consider- Mcno'"'LD,J.

able money in development and in building roads . On 20th
July, 1925, a payment of $10,000 fell due and was not paid .
The plaintiff was meanwhile occupied in interesting in th e
property one Duthie, a wealthy mining man of Seattle . Certain
telegrams passed, as a result of which the plaintiff procure d
Duthie to pay into the bank $10,000 on or before 8th August.
In my opinion the option had not then expired and the bank
was entitled to receive the money, and to forward as it did a
"cashier 's cheque" for $5,000 each to McNeill and Connors .
On 10th August the plaintiff and Duthie arrived at Stewart ,
met McNeill (who throughout represented his partner Connors) ,
and told him that the $10,000 had been deposited in the bank .
McNeill instead of accepting this statement as true, or (as a
reasonable man would have done), instead of telegraphing t o
the bank to ascertain the fact, assumed the statement to b e
untrue, and on 11th August when the plaintiff and Duthi e
arrived upon the ground to inspect the mine, in the most unrea-
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MCDONALD,J . sonable and high-handed manner refused to allow an inspection
1931

	

and ordered them off the property . Duthie thereupon went t o

July 2 . Stewart and telegraphed the bank to "stop payment" of th e
cheques . Whether the bank had power to do so is beside th e

COURT OF

	

the fact is, it did do so .
APPEAL

point ;

	

>
In my recital of the facts so far, I have omitted mention of

1932

	

certain details as to failure of the plaintiff to pay wages, as t o
March 11 . assignments of interests, etc ., not because I have overlooke d

QuICxsTAD them or the arguments based upon them, but because I thin k

MCNEIL Lv .
they do not go to the decision of the case. I think the action
does not fail for want of parties and I think that if there wa s
any breach of the contract to pay wages such breach was waived .

We now come to what I consider the really important an d
difficult phase of the case. Shortly after payment of thei r
cheques had been stopped, the defendants McNeill and Connors
proceeded to Seattle and there entered actions (later consoli-
dated) against the bank for the recovery of the $10,000 in ques-
tion. Thereupon plaintiff consulted counsel and the latter ,
taking advantage of a statute of the State of Washingto n
entered into a "stipulation" with counsel for McNeill an d
Connors, which stipulation was afterwards made an order o f

nscvovALO,a . the Court, whereby it was agreed that the question of the titl e
to the fund in question should be decided as between Quicksta d
on the one hand, and McNeill and Connors on the other, and
that the bank, being merely a stakeholder, should be eliminate d
from the litigation . The proceeding so far as I can understand
is exactly similar to our proceeding in interpleader . The Court
and jury in that action decided that the fund must be paid ove r
to the present plaintiff .

The present action is brought for damages suffered by th e
plaintiff by reason of the defendants' breach of contract in oust-
ing him from the property, and the main answer is that thi s
claim, if it exists, ought to have been litigated in Seattle in th e
action above-mentioned . Mr. Griffiths of the Washington Ba r
was called for the plaintiff and he testified that both under th e
statute which allows a third party to intervene and under th e
only agreement which he was able to make with opposing
counsel, the only question which could have been litigated i n
Seattle was the question of the ownership of the $10,000 fund .
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Mr. Gregory, called for the defendants, was of opinion that the MevoxALD,a .

present defendants by bringing their action in the State of

	

193 1

Washington, thereby attorned to the jurisdiction, and would July 2 .

have been bound to submit to any judgment given in the cross -

evidence in a perfectly satisfactory manner, and according to 	 March 11 .

their best skill and ability . I have had the greatest difficulty QIIICKSTAD

in reaching a conclusion and I finally base my judgment on
IVICNElli

this : that the onus is upon the defendants to establish that th e
claim now in question is res judicata or in the alternative that
the plaintiff is estopped, and, in my opinion, that onus has no t
been discharged .

	

McoovArn,a .

The evidence as to damages is not definite and is in som e
respects incapable of satisfactory analysis . The fact that th e
plaintiff expended money belonging to the Barite Mining Com-
pany of which he was chief owner does not I think affect th e
case. Ite is entitled to recover the combined down-payments o f
$2,000. The evidence as to special damages is very indefinite .
I think on this heading at least $2,000 has been proven ; and I
assess his general damages at $6,000 though I know quite wel l
there is no basis on which I can fix them. There will be judg-
ment for the plaintiff for $10,000 .

From this decision the defendants appealed. The appeal was
argued at Vancouver on the 30th of October to the 5th o f
November, 1931, before MACDONALD, C.J.B.C., MARTIN ,

MCPIIILLIns and MACDONALD, JJ .A.

.Maitland, I .C., for appellant McNeill : The original option
was given to Johnson who assigned to Quickstad and the tw o
Winlows, but on May 25th a formal agreement was entered int o
between the defendants and Quiekstad to carry out the original
agreement. The first payment of $10,000 was due on July
20th, but it was not paid and the option expired on that date .
On the 8th of August following Quickstad paid $10,000 into
the bank where the escrow was deposited, and two days late r
arrived at Stewart to examine the mine, but McNeill ordere d

action of the present plaintiff even though such action included C
O APPEAL

a claim for damages for breach of the contract in respect o f
which the $10,000 was paid . Both these gentlemen gave their

	

193 2

Argument
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them off the property, and it was owing to this that the plaintiff
claims a breach, but we submit that at this time they were i n
default : see Johnson v. Jones (1897), 50 Pac. 983 .

G . B. Duncan, for appellant Connors : Security was wante d
about August 1st for wages due for work done on the property ,
and Winlow obtained $500 for this purpose but he absconde d
with the money . As to the $10,000 paid into the bank o n
August 8th, it was not paid in compliance with the agreement ,
as the money should have been paid to the bank as our agents ,
whereas it was paid in such manner as to leave the bank i n
control of the money . Damages cannot be claimed as well a s
rescission : see Towers v . Barrett (1786), 1 Term Rep. 133 at
p. 136 ; Redgrav,e v . Hurd (1881), 20 Ch. D. 1 ; Newbigging
v . Adam (1886), 34 Ch . D. 582 ; Smith v. Mitchell (1894), 3
B.C. 450 ; Williams on Vendor and Purchaser, 3rd Ed., 1011 ;
Davis v. Street (1823), 1 Car . & P. 18 . The plaintiff was given
damages under three heads . In trover you cannot recover dam -
ages for what you lose : see Mayne on Damages, 6th Ed ., 414 ;
Johnson v. Stear (1863), 33 L.J., C.P. 130 . As to the effect o f
the option not being under seal see In re Seymour ; Fielding v .
Seymour (1913), 1 Ch . 475 ; Alexander v . Yorkshire Guarante e

and Securities Corporation (1916), 23 B.C. 1 ; Ashdown v.

Manitoba Land Co . (1886), 3 Man . L.R . 444 ; Bowstead on
Agency, 8th Ed ., 311 ; Halsbury's Laws of England, Vol . 7 ,
p. 333, sec. 686 ; Berkeley v. Hardy (1826), 5 B . & C. 355 ;
Henderson v. Henderson (1843), 3 Hare 100 at p. 115 et seq . ;

In re International Contract Co . (1871), 6 Chy. App. 525 .
D. S. Tait, for respondent : All we had to do was to pay the

money to the bank and our rights were safeguarded . They
drove us off the property and broke the contract. There was
rescission of the contract and we sue for damages . A foreign
judgment is never a bar to an action here . The Court is free in
acting on a foreign judgment : see Smith v. Nicolls (1839), 5
Bing. (N.S.) 208 ; Bank of Australasia v . Harding (1850), 9
C.B. 661 ; Mall v . Odber (1809), 11 East 118. Estoppel in
case of a former judgment is not an inflexible rule : see Taylor

v. Ilollard (1902), 1 K.B. 676 ; Dicey's Conflict of Laws, 5t h
Ed., 409 ; Barber v. Lamb (1860), 8 C.B. (u.s .) 95 at p . 99 ;
Winter v. Dewar c6 Co . (1928), 40 B .C. 228 ; (1929), 41 B .C .

86

MCDONALD, J.

193 1

July 2 .

COURT O F
APPEAL

193 2

March 11 .

QUICKSTA D
V.

MCNEIL L

Argument
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336 ; Brunsden v. Humphrey (1884), 14 Q.B.D. 141 ; Conquer ascD"ALD,J .

v. Boot (1928), 2 K.B. 336 ; Callandar v. Dittrich (1842), 4

	

193 1

Man. & G. 68 ; Hunter v . Stewart (1861), 31 L.J., Ch. 346 at July 2 .

p. 350 ; Nelson v. Couch (1863), 15 C.B. (N.S .) 99. In
Seattle they only litigated as to the money in Court, i .e ., the °APPEAL
$10,000 paid into the bank by the plaintiffs, and it was agreed

	

_
that the case would be confined to this . We were allowed $2,000

	

193 2

for development but this is not sufficient as we spent over $4,000 . March 11 .

Maitland, and Duncan, replied .

	

QUICxsTAD
v.

MCNEILL
Further argument was heard by the Court at Vancouver o n

the 4th of March, 1932, on the question of parties to the action .
Duncan (Hutcheson, with him), for appellants : Quickstad

assigned certain interests to Wored and Johnson and they shoul d
be parties to the action : see Durham, Brothers v. Robertson

(1898), 1 Q .B. 765 at p . 769 ; William Brandt 's Sons c6 Co. v .

Dunlop Rubber Company (1905), A.C. 454 at p . 462 ; Perform-

ing Right Society, Ld. v. London Theatre of Varieties, Ld .

(1924), A.C. 1 at p . 13 ; Halsbury's Laws of England, Vol. 7 ,
pp. 436-7 ; Roberts v. Holland (1893), 1 Q.B. 665 . In the
case of joint promises both must be parties : see Cullen v .

Knowles (1898), 2 Q .B. 380 ; Wilson, Sons & Co. v . Balcarres

Brook Steamship Company (1893), 1 Q.B. 422 at pp . 426-7 ;
Kendall v . Hamilton (1879), 4 App. Cas. 504 at p. 534 ;
Ifudson v. Ferneyhough (1890), 34 Sol . Jo. 228 ; Daniell's

Argument
Chancery Practice, 8th Ed., 151 .

Tait, for respondent : Quickstad first came in as Johnson' s
principal. Later there were qualified assignments from Quick-
stad to Johnson and Wored of small interests of which no
notice was given. They both verbally gave back their respective
interests later . Xone of the cases referred to has any bearing
on the facts here. That they are not necessary parties to the
action see Alexander v. Yorkshire Guarantee and Securitie s

Corporation (1916), 23 B .C. 1 ; Jell v. Douglas (1821), 4 B .
& Ald. 374 at p . 375 ; Heath v. Chilton (1844), 12 M. & W .

632. The defendants have shewn no case where the assignee s
should be made parties . Xon-joinder of these parties is n o
defence to the action : see Abouloff v. Oppenheimer (1882), 30
W.R. 429 ; Smith v. Boyd (1916), 10 W.W.R. 222 ; Werder-
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ucnoNALD,J. man v. Societe Generale d'Electricite (1881), 19 Ch. D. 246 ;
1931

	

Annual Practice, 1932, p . 255 . The proper parties are befor e
July 2 . the Court .

Duncan, replied .
COURT O F

APPEAL
Cur. Mc. 'cult.

11th March . 1932 .

MACDOIALD, C .J .B.C . : I would dismiss the appeal .
193 2

March 11 .

QUICKSTAD

	

11A1zrix, J .A. : This is a difficult and complicated case an d
"'

	

after giving it careful consideration in all its unusual aspectsMCNEILL

I find myself unable to say that the learned judge has no t
MARTIN, reached the right conclusion and therefore the appeal should b e

J.A . dismissed .

MCPnInnirs, J .1i . : This appeal calls for consideration of al l
the facts attendant upon a contract for the acquisition of certai n
mining property in the Cassiar Alining District, Province o f
British Columbia . The transaction was entered into by an
escrow agreement deposited with the Dexter Horton National
Bank of Seattle, the purchase price to be $248,000 and a bill
of sale of the mining property was executed by the appellants in
favour of one David Johnson and the respondent claimed to b e
entitled to enforce the escrow agreement but in m opinion
failed to establish at the trial that he was so entitled . However ,
I do not propose to wholly rely upon that point which, of course ,
would alone entitle the action being dismissed . To comply with

ascpummpS, the escrow agreement payments had to be made as follows :
J .A . $10,000 on or before July 20th, 1925 ; $30,000 on or before

July 20th, 1926 ; $40,000 on or before July 20th, 1927 ; $168 . -
000 on or before July 20th, 1928 . Now the first payment of
$10,000 was not paid on the due date but only paid into th e
bank on the 8th of August, 1925, by one Duthie alleged to have
made the payment on account of the respondent and with refer-
ence to the escrow agreement . There was some evidence or a
contention made that it was agreed that the appellants should
have a telegram from the bank when the payments were mad e
the appellants received no such advice. On the 10th of Augus t
the respondent and Duthie at Stewart, B .C., in the neighbour-
hood of which town the mining property was, advised one of the
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appellants (McNeill) that the $10,000 was deposited to the McDONALD,J.

appellants' account in the bank but did not support the state-

	

193 1

ment by any proof and when the respondent arrived at the
July 2 .

mining property, accompanied by Duthie, McNeill refused t o
allow the respondent and Duthie to insect the miningg property COURT orinspec t
upon which work had been done . It would then seem that the
respondent accepted this action as being a breach of the contract

	

193 2

which it would not be at all in my opinion. The onus was upon March 11 .

the respondent to shew compliance with the escrow agreement by QUICKSTA D

the due payment of the $10,000 . This the respondent could

	

v .
McNEILL

have done but did not do, as although the July payment of
$10,000 was not made until the 8th of August there is a pro -
vision in the escrow agreement that payment could be made a t
any time before the appellants withdrew the bill of sale fro m
the bank. It is evident in my opinion that the responden t
desired to put an end to the escrow agreement upon his part an d
his failure to satisfy the appellants is evidence of it as h e
caused Duthie who had accompanied him and who had reall y
paid the money into the bank to wire the bank to stop paymen t
of the $10,000 to the appellants—that is, in law, the responden t
elected to treat the escrow agreement as at an end . One of the MCPHILLIPS ,

parties only to a contract cannot end it and it subsequently bein g
established that the $10,000 was paid into the bank the situa-
tion was that the contract was still existent and the $10,000 was
the property of the appellants. It was as easy for the respond-
ent to wire the bank to apprize the appellants of the paymen t
as to wire stopping payment of the cheques which it was wel l
known would in due course go forward to the appellants . Th e
explanation of all this was in my opinion the desire to end th e
escrow agreement and to in some way in fraud of the appellant s
prevent the $10,000 getting to the appellants . The cheques
that did go forward from the bank to the appellants were cheque s
of the bank known as cashier's cheques and the $10,000 wa s
represented by two of such cheques of equal amount making
together $10,000 to the respective orders of the appellants in
their individual names . Therefore, there was no breach of
contract as I look at it on the part of the appellants—anythin g
of that nature was wholly upon the part of the respondent . Thi s
conduct of the respondent fraudulent in its nature as it pre-
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McDONALD,J . vented the appellants getting money that was due to them i s
1931

	

sufficient in itself to disentitle this Court, in my opinion, fro m

July 2 . giving any relief to the respondent even if in law he was entitle d
to any. It is within the power of the Court to ex mero motu

COURT OF find fraud and having found it the action should upon tha t
ground alone stand dismissed. The result of the fraudulent act

1932

	

of the respondent in countermanding payment of the cheque s
march 11 . was that the appellants were compelled to sue the bank in th e

QUICKSTAD Superior Court of the State of Washington for King Count y

MCNEILL
(at Seattle) upon the cheques . In the course of the proceedings
the bank was dismissed out of the action and what is known a s
a stipulation was entered into which reads as follows : [After
setting out the stipulation the learned judge continued] .

Following the execution of this stipulation the action went t o
trial and it is only necessary to peruse the proceedings to have i t
made apparent that if the respondent ever had a cause of actio n
that the judgment of the Court establishes beyond a doubt tha t
the matter is res judif afa and that there can be no reagitation o f
the matters in issue or which could have been agitated in th e
Superior Court of the State of Washington for King County .
I would now refer to the judicial confirmation of the stipulation ,

xcrxALirs the instructions given by the Court and the judgment : [After
setting these out the learned judge continued] .

It is evident from the instructions of the Court given to th e
jury that the jury could only give the verdict they did by find-
ing in answer to instruction No. S that the appellant Mc eill ' s
refusal to permit an inspection of the mine was made with th e
intent to cancel the contract . It naturally follows that th e
$9,974 .50 allowed by the jury was damages for the wrongful
refusal of McNeill to permit an inspection of the property an d
was made with the intent to cancel the contract and constitute d
a breach of the contract . Instructions Nos. S and 9 of the learned
judge (Charles P . Moriarty) make his conclusion perfectly
clear . In this Court we had the learned counsel for the respond-
ent admit that he could not contend that the $10,000 paid int o
the bank was not the money of the appellants and as late r
represented by the cheques, there fore, the money in Court i n
Seattle being the money of the appellants was appropriated to
pay the damages awarded by the jury for the breach of contract
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by the appellants . This in my opinion ends the matter and if MenorrALn,a .

the respondent had an enforceable claim it has been litigated

	

193 1

and found by a competent Court and the judgment has been
July 2 .

satisfied out of moneys of the appellants . It has been contended
in this Court that the stipulation was in some way restrictive COURT OF

y

	

APPEAL
and was confined to whether the cheques were really representa -
tive of moneys of the appellants or the respondent . How can

	

193 2

that be ? It is only necessary to see the comprehensiveness of March 11 .

the points submitted to the jury by the learned judge and the QUICKSTAn

very precise and able manner in which they were presented and

	

v.CNEILL
with a true exposition and pronouncement of the law thereon .

Further we have the admission made at this Bar that the
cheques were representative of moneys of the appellants and the
moneys of the appellants . This is incontestable that unless it
was so then the escrow agreement was at an end and McNeill
was perfectly entitled to refuse inspection of the mining prop-
erty and the respondent could have recovered nothing in the
Superior Court of Washington. How could there have been any
breach of contract at all unless that at the time of the alleged
breach the contract was in good standing ? The only way that i t
could be said to be in good standing was for the respondent to MCPHILLIPS ,

J .A .
prove the $10,000 was really paid to the appellants ; therefore
the admission was made and could not be contested that th e
$10,000 was paid into the bank to the credit of the appellants
and afterwards the cashier's cheques went to them . That being
the fact how idle to say that the real contest and what was
fought out was who was entitled to the cheque s

It was argued and pressed very strongly that the term of th e
stipulation was confining in its nature and that it could not b e
said that the judgment recovered in the Superior Court, Wash-
ington State, was in its nature a final judgment in relation t o
the matters in question in the present action and that the
defence of res judicala is not a conclusive answer to the action .
Mr. George W. Gregory an eminent member of the Bar of the
State of Washington resident at Seattle was called as a witnes s
on behalf of the appellants. Mr. Gregory was asked the follow-
ing question and made his answer thereto :

Now in this stipulation is there any limitation of any kind that you find ?

Not that I find. The stipulation as I read it is nothing more nor less than
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MCDCNALD,J. to get the Dexter Horton National Bank out of the proceeding, let the m
pay the money into Court, and let the parties go ahead and fight out thei r

1931

	

differences .

July 2 .

	

Later when recalled, he said :
COURT OF

	

In this case the parties went in voluntarily, went in to settle the matte r

APPEAL by giving the Court jurisdiction . It is my opinion that attorneys and liti -
gants outside the Court cannot by stipulation confer jurisdiction upon a

1932

	

Court in addition to that which it has, or take away its jurisdiction . I

March 11 . had that matter up just a few days ago in Washington, where partie s
	 attempted to stipulate that such and such would be the evidence .

QUICKSTAD Once you are there you are in the hands of the Court? Onee you ar e
v.

	

there you are in the hands of the Court, you cannot enlarge or take awa y
MCNEILL from the jurisdiction of the Court . It is against public policy .

Then we have the following answers by Mr . Gregory :
How far could you go as to bringing actions or causes of action betwee n

those same two parties under that stipulation in the State of Washington ?

Well, my opinion is all, all of the rights ; that they submitted themselves to

the Court to determine all of the rights involved in this subject-matter .

THE COURT : What do you mean by this subject-matter? The contract
and damages growing out of the contract .

Where do you get that idea? Well, I get that idea from the decisions of

the Court all over the State, we have several in the district . In fact I

differ from Mr. Griffith here, I don't think the service statute is involved

in this case at all ; I think that section 241 of Remington & Ballinger's
Code—I think it is section 241 is the section that regulates and control s

MCPHILrrrs, the parties in this action ; because these parties—there was no attempt

J .A . made to serve them in any way, they voluntarily submitted to the juris-

diction of the Court ; and when people do that, our statute—it is statutory,

section 241 : "Appearance. What Constitutes .—A defendant appears in an
action when he answers, demurs, makes any application for an orde r
therein, or gives the plaintiff written notice of his appearance . After

appearance a defendant is entitled to notice of all subsequent proceedings ;

but when a defendant has not appeared, service of notice or papers in th e

ordinary proceedings in an action need not be made upon him . Every suc h

appearance made in an action shall be deemed a general appearance, unles s

the defendant in making the same states that the same is a specia l

appearance . "

All right ; you have two kinds of appearance? Yes . There is a long lin e

of decisions here	 there have been Court decisions on the question . I think

one of these volumes here Mr . Griffith had—I think there is a case in on e

of those volumes here in which the Court discusses what comes under a

general appearance .

THE COURT : What do you call a general appearance there? The usua l

appearance is filing the answer and cross-complaint . "'here are only two

parties in our practice, in so far as parties to an action are concerned, tha t

is parties plaintiff and parties defendant .

The plaintiff here becomes Quickstad, doesn't he, when he intervenes ?
He is a defendant in so far as this case is concerned because he asserts a n

interest adverse to the plaintiff . And then he does, as all other defendants
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do when they have any affirmative relief they want, they file a cross-corn- MCDONALD,j .

plaint in addition to their answer.

	

`

And Quickstad did that? He did .

	

193 1

And what did Connors and McNeill do with that? They replied .

	

July 2.
Did they file an answer to that counterclaim? Yes . They have a	

right to do.

	

COURT OF

Where is that? Look through the records and see ; I have not seen that. APPEAL

I never paid so much attention to that pleading, your Lordship .

You say section 241 you are talking about is referring to a defendant,

	

193 2

as I read it? Well, yes .

	

March 11.

All right ; we will treat Connors and McNeill as defendants to the cross -

action brought by Quickstad.

	

Qurcg sTAD

In my opinion it is quite unnecessary to make any further MCNEILL

quotations from the evidence of Mr . Gregory. Unquestionabl y
his evidence is and his statement of the law of the State of
Washington is unqualifiedly that the stipulation as entered int o
was a submission by the parties to all matters in differenc e
between them and the question of breach of contract or n o
breach and the damages that might be awarded were open t o
the Court for decision . I have, I think, well demonstrated tha t
not only were they open but were submitted to the jury and with
precise instructions upon the points of law. In my opinion i t
is impossible to contend otherwise and all the questions being
presented to the jury the jury awarded damages to the amount McPmLLIrs ,

J .A.
of $9,974 .50 against the appellants . Is it necessary to enquire
what these damages were allowed for ? The only answer reason -
ably possible is for breach of contract on the part of the appel-
lants and there could be no breach of contract unless at th e
time of the breach the escrow agreement was in good standing .
The $10,000 on deposit in the bank must be deemed to be pay-
ment to the appellants and as to this we have the admission o f
counsel for the respondent at this Bar that it was the money of
the appellants. Only upon this premise was it possible for the
respondent to be allowed any damages and in due course the
damages awarded were directed by the Court to be paid out o f
the moneys in Court admittedly the money of the appellants.
Upon this state of facts is it possible to arrive at any other con-
clusion than that the subject-matter of the present action i s
concluded by the result of the action in the Superior Court o f
Washington ? There can be but the one answer and that is tha t
the defence of yes judicata has been amply established .

If it could be successfully contended that the cause of action
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MCDONALD,J• here sued for was not tried out in the Superior Court of Wash -

	

1931

	

ington which, of course, I am clear upon that it was then we

July 2 .
have Mr . Gregory's evidence directed to that point res judicata

would still be an insuperable barrier to the present action . The

	

COUR
TEAL

	

givenof evidence gon this point was brought out in cross-examina -
tion. [After setting out the evidence at length the learned

	

1932

	

judge continued] .

	

March

	

I1'

	

It is therefore evident as I view the law of Washington that
Qr CRSTAO whether all matters of difference between the parties relative to

MCVEILL
the cause of action litigated were or were not gone into or
pressed it is not permissible for the parties to split their claims
and later sue in respect thereof . In this respect the law of
England, and as we have it, is not at variance .

It being conceded at this Bar that the money covered by th e
cheques was the money of the appellants and counsel could no t
but concede it otherwise how could the respondent have any
cause of action for breach of contract ? Then it is apparent tha t
what was litigated was not the money represented by the cheques
but damages for breach of contract and that I think was wha t
was litigated and the defence of res judicata constitutes a com-

"cPHILLrPS, plete bar . In Henderson v . Henderson (1843), 3 Hare 10 0
J .A .

(Piggott on Foreign Judgments, 3rd Ed ., Part I ., pp . 69-72) ,
Wigram, V.C. at pp. 116-16 said :

. . . where a given matter becomes the subject of litigation in, and o f

adjudication by, a Court of competent jurisdiction, the Court requires the
parties to that litigation to bring forward their whole case, and will no t

(except under special circumstances) permit the same parties to open th e

same subject of litigation in respect of matter which might have bee n

brought forward as part of the subject in contest, but which was no t

brought forward, only because they have, from negligence, olvertence, o r

even accident, omitted part of their case . The plea of rye ei,hi ei-a applies ,

except in special cases, not only to points upon which the ~~ t was actu-

ally required by the parties to form u, opinion and pronoun, a judgment ,
but to every point which properly 1,i longed to the subject of litigation ,

and which the parties, exercising

	

--oh ,le diligence, might have brough t

forward at the time. . . Now, imdoubtedly the whole of the case

made by this bill might have been adjudicated upon in the suit in New-

foundland, for it was of the very substance of the case there, and prima

facie, therefore, the whole is settled .

Further the respondent 's whole ease was breach of contract .
Paris v . Street (1823), 1 Car . & P. 18 was a case where it wa s
held that
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amount, the money of the appellants, upon deposit in the McrnILLIrs '
J .A .

Superior Court of Washington, yet comes to this jurisdictio n
and sues again . Of course he had not the temerity to sue again
in Washington State but evidently was of the view that th e
Courts of this Province would be more tolerant and indulgent
in the matter.

I have at some length gone into the subject-matter of thi s
appeal in that it has many phases requiring close attention an d
many authorities have been cited that need no particular atten-
tion as they are decisive of well-known principles of law an d
counsel upon both sides have very ably debated the salient point s
calling for decision . My conclusions as to the disposition of th e
appeal are as follows :

Firstly. The respondent has in my opinion failed to satis-
factorily establish his right to enforce his alleged cause o f
action—that is, that there is no satisfactory evidence establish-
ing that the proper parties are before the Court .

Secondly. That in any case the transaction throughout as to

if a contract is broken, an action for money had and received will not lie MCDONALD,J .

for money paid under it ; an action for the breach of contract is the prope r

remedy : but if the contract has been rescinded it is otherwise.

	

193 1

Here no question of rescission arises . There is seemingly July 2 .

attempted in this case to be argued that the action in the COURT OF

Superior Court of Washington was one for the money repre- APPEAL

sented by the cheques . IIow fallacious that is! The money

	

193 2

had to be paid to keep the contract alive, therefore it was and March 11 .

could only be an action for breach of contract and would be for
damages . This Court in Winter v. J . A . Dewar Co . (1929), 41 QuicvSTAD

B.C. 336 gave consideration to this question of yes judicata . It MCNEILL

is apparent that the present case as in that has relation to mat-
ters that were in existence at the time of the action in th e
Superior Court of Washington and which the respondent had
an opportunity to bring before the Court as elements of damage .
There cannot be two actions for damages for the same breach
of contract ; it was for the respondent to array all his elements
of damage before the Superior Court of Washington and pre-
sumptively he did so. In any case, he cannot reagitate th e
matter now. As it is he had obtained the very substantial sum
of $10,000 as damages for breach of contract receiving the
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McDONALD,s . the right to sue for breach of contract is so infected with frau d

	

1931

	

(see. Campbell River Lumber Co . v. McKinnon (1922), 64

July 2 .
S.C.R. 396) that the respondent cannot recover . Without th e
payment of $10,000 to the appellants the escrow agreement wa s

COURT OF at an end and the respondent fraudulently—although compelle d

	

APPEAL

	

-

to admit that the money represented by cashier's cheques fro m

	

1932

	

the bank were forwarded by the bank to the respondent--inter -
March 11 . posed himself and stopped payment by the bank of the cheques
QUICKSTAD thereby creating a position of default in payment which woul d

McN•

		

be that of a non-existent contract and has persisted in that posi -
tion to the end .

Thirdly. When the learned counsel for the respondent i s
pressed by the point that unless this $10,000 is admitted to b e
the appellants' money—and he has admitted it—he persists i n
submitting that the decision of the Washington Court had rela-
tion only to the cheques and the money payable thereunder an d
that it was only determined by that Court that the money wa s
the money of the respondent—a fallacious contention an d
against his own admission—a wholly untenable argument fo r
if that be the case that in itself puts this action at an end as

McpmrmS, the escrow agreement would be at an end because of the defaul t

	

a .A .

	

of payment of the $10,000, the appellants never having received
payment thereof.

Fourthly. Finally brushing away everything of a fraudulent
and confusing nature the situation becomes a plain one indeed ,
That the action in the Superior Court of the State of Washing -
ton was an action for breach of contract, i .e ., of the escrow
agreement and that the damages there awarded were damage s
for breach of contract, then what results ? There has been on e
action, there cannot be another, the principle of res ,judicata
applies and no further action at law is permissible .

In this most confusing and involved action which it woul d
seem to me could have been presented in a clearer manner my
only conclusion can be, with great respect to the learned tria l
judge, that the judgment must be set aside being convinced that ,
not only on the ground of fraud but upon the other state d
grounds as well, no relief should be accorded the respondent ,
that is, in my opinion, the appeal should be allowed and the
action dismissed .
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MACDONALD, J.A. : Appeal from a judgment awarding McDONALD,J .

$10,000 damages against appellants for breach of an agreement

	

193 1

dated May 25th, 1925, for the sale by appellants to one David
July 2 .

Johnson (agent for respondent) of eleven mineral claims
(known as the Red Top) in the Cassiar Mining District fo r
$250,000 payable as follows : $2,000 on the execution of the
agreement (an option) ; $10,000 on or before July 20th, 1925,
and the balance in three consecutive years . This option or
working bond was executed in quadruplicate and appellant s
submitted that seals were affixed to the original copy . The tria l
judge found otherwise, treating it as a simple contract and tha t
finding should not be disturbed . The rule therefore, that a
principal may not sue on an instrument under seal executed b y
his agent on his behalf, cannot be invoked. The evidence to o
supports the finding that Johnson was the agent of the
respondent .

An escrow agreement signed by appellants and Johnson was
deposited in the Dexter Horton National Bank of Seattle alon g
with the records and an executed bill of sale of the minera l
claims. The material clause therein follows :

In the event any past due payment is tendered to you [the bank] before MACDONALD
,

demand for the delivery of the said bill of sale to said Connors or McNeill

	

a . A
[appellants] is made upon you, you are authorized and instructed to accep t

said past due payment, and the escrow shall be again considered in good

standing to the extent of said payments made .

Appellants thereby made the bank their agent to accept pay-
ment of any instalment tendered after the time for paymen t
provided in the original option passed, and unless prior theret o
the bank received a demand for the bill of sale (or unless tele-
grams exchanged altered this situation) payment to the bank by
respondent, without any notification to appellants, would be a
payment under the working bond referred to .

Johnson executed an assignment of his interest in the agree-
ment to the respondent and two Winlow brothers and appellants
thereafter dealt with respondent and the said Winlows as prin-
cipals. F. Winlow and respondent however executed the fol-
lowing document addressed to Johnson :

Subject to you paying $10 by way of wages or work in the developmen t
of Red Top mine purchased today we hereby assign to you one-tenth interes t
in said property . Sale is to be effected by us and any sale that we make
you are to ratify and sign necessary papers or transfer on demand by us

COURT O F
APPEA L

193 2

March 11 .

QUICKSTAD
V.

MCNEIL L

7
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MCDONALD,J . If sale is made the original amounts and all expenses are to be paid and a
division of profits, if any, is to be made thereafter .

1931

	

I assume that this interest is still held by Johnson . It was

QUICKSTADsTAD
the respondent . The same observations apply in respect to a

MONEiiz fifteen per cent . interest later assigned to one Wored .
On the 4th of August, 1925, after the first instalment of

$10,000 was past due (an extension being arranged in the mean-
time) the respondent and Wored entered into an agreement with
a capitalist, one J. F. Duthie, who for certain consideration s
agreed to advance the money to develop the property . The
material parts of that agreement follow :

WHEREAS said Quiekstad and Wored are desirous of having J . F. Duthi e

become interested with them in the purchase of said mining group.

NOW THEREFORE, for and in consideration of said Duthie advancing th e

suns of $5,000 for the purpose of making payment on said option, sai d

ncnorALD,
Quiekstad and Wored agree to put up real estate security consisting o fM

J .A .

	

lots 7 & 8, block three Holbrook & Clise Addition West Seattle also lot 11 ,

block 10 Baker Addition Seattle also 50,000 shares Barite Stock as securit y

for said $5,000 payable in six months . Provided however that upon exam-

ination of said property by said Duthie or his representative, and upon hi s

notification to said Quiekstad and or said that he is desirous of becoming

interested in said mining group then said Duthie shall immediately furnis h

$5,000 additional to pay on said option making a total of $10,000 and shal l

immediately release said securities deposited .

Upon the payment of $10,000 by said Duthie said Quickstad and Wore d

agree to assign a 52 per cent . interest in and to said Red Top mining group

and the properties shall be worked to the mutual advantage .

While respondent was arranging for this financial assistanc e
the time for the first payment (July 20th, 1925) having expire d
(without demand by appellants for the bill of sale) telegram s
were exchanged in reference thereto . Their only effect, apart
from special terms, if any, introduced, is that the payment o f
this instalment is governed by the stipulations contained in th e
wires exchanged . Respondent wired appellant McNeill o n
July 21st :

Have $5,000 ready will have balance in 5 days . Answer .

On July 24th, appellant McNeill wired respondent :

	

July 2
.	 submitted that he should be a party to this action. I do not

COURT OF think so. He is not a joint covenantee with his principals, th e
APPEAL respondent and the two Winlow brothers, nor is there any

1932 privity of contract between him and the appellants . As assigne e
March 11 . under an equitable assignment (no notice given) he would i n

any event, in respect to his interest, have to sue in the name of
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Will extend time for $5,000 [i .e ., the balance] to August 8th subject to MCDONALD,J .

your paying $5,000 to bank on option immediately . When advised by bank

that $5,000 is paid we will wire bank to extend time as above . Wire answer .

	

193 1

(The condition "when advised by bank " should be noted as one July 2 .

of the grounds later advanced for turning respondent off the COURT OF

property was the complaint that appellants did not receive notice APPEAL

from the bank when the full payment was made .) On July

	

193 2
29th respondent wired appellant McNeill :

March 11 .
Can pay $5,000 now and $5,000 in 60 days. Wire answer.

to which McNeill replied on July 30th :

	

QuICxsTAD

Pay bank $5,000 on option immediately subject to Connors and I extend-

		

v
MCNEIL L

ing payment for $5,000 to August 8th. Have bank advise me when pay -

ment is made . I will wire bank immediately to extend time of payment o f

$5,000 as above and will advise Connors to wire bank immediately . Wil l

expect reply tomorrow .

On August 1st Fred Winlow, one of the brothers referred to ,
who was on the property doing development work and in touch
with McNeill, wired to respondent as follows :

Deposited $350 escrow bank cover part wages . McNeill takes possession

Monday if $5,000 unpaid bank Monday but will give time balance to August

15th . Have bank wire McNeill Monday sure .

Following the arrangement made by appellants McNeill wit h
F. Winlow the former on August 9th, 1925, wired to the bank

MACDONALD ,
as follows :

	

J .A .

If parties will deposit $5,000 on option next Tuesday I will extend other

payment of $5,000 to August 15th . Please wire me if payment is mad e

Tuesday .

This is appellant's final stipulation. While he requests th e
bank to advise him he does not make the extension of time con-
ditional upon the bank advising him of the payment . We have
here instructions by appellant to his agent and if the latte r
failed to notify him it could not affect the respondent .

On August 10th the bank wired to McNeill :
Ten thousand paid August 8th . Your share sent to Stewart .

This wire was not received until the 13th and in the mean -
time the breach occurred . The payment was therefore mad e
seven days before the time mentioned in appellants' last tele-
gram. Other wires exchanged are not material .

While the foregoing wires were being exchanged the respond-
ent under the agreement with Duthie ante was endeavouring to
provide securities for the conditional advance obtained from him .
If respondent borrowed $10,000 from Duthie the payment to
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McDOVALD,J . the bank would be a payment by respondent . On the other
1931

	

hand, if Duthie advanced it for a 52 per cent . interest in the
July 2 . Red Top mining group, other considerations would arise becaus e

it was submitted that respondent parted with a substantial par t

1932

	

Wored would "assign a 52 per cent . interest in and to the said
March 11 . Iied Top mining group" whereas for a breach occurring afte r

QUICKSTAD its execution respondent alone sues as the sole party interested .

McNEIL L "
Before action Fred Winlow died and Tom Winlow (who dis-
claimed any interest) was added as a party defendant . I think
the sum of $10,000 advanced by Duthie must be treated as a
loan to respondent to be converted into an interest when (an d
if) after examination of the property by Duthie he notified
respondent that he was prepared to take the interest referred t o
and provide at least part of the working capital. The first
$5,000 paid by Duthie was undoubtedly a loan . Securitie s
were deposited by respondent and if Duthie decided after exam-
ination to withdraw he could, failing repayment, realize on th e
securities . The second advance was to be made after examina -

MACDONALD, tion of the property . Duthie however waived that conditio n
J.A . and advanced the remainin g $5,000 without examination.

Before doing so he received additional securities from respond-
ent, the intention no doubt being that as time was passing	 the
15th of August being the last day for payment—he would post-
pone examination with the right to demand return of th e
moneys advanced or failing that realize on the securities if th e
later examination did not satisfy him. It was only too when
the securities were released and the final payment of $10,00 0
made that Duthie could demand an assignment of a 52 pe r
cent . interest . He departed from the terms of the agreemen t
for the reason mentioned but if no breach occurred and h e
finally after a later examination, decided to withdraw he coul d
I think do so and realize on the securities if necessary . In any
event, no interest was ever transferred to Duthie . Because of
the breach and respondent 's acquiescence it was impossible to
transfer any interest to him . It was contemplated that a com-
pany should be formed in which Duthie would hold 52 per cent .
of the stock . Before that time arrived the option was at an end .

COURTAPP
AL

of his interest in the property. The agreement with Duthi e
provided that upon payment by him of $10,000 respondent and
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The agreement was drawn in contemplation of the Red Top MCDONALD,J .

remaining the property of the respondent under the option .

	

193 1

Duthie therefore had no interest in the Red Top mine when July 2 .

respondent commenced this action . The agreement to assign a
52 per cent . interest could not be implemented .

	

COURT OF
APPEAL

The sum of $10,000 to provide for the payment due under th
e option on July 20th, 1925, having been paid, as outlined, Duthie 1932

and a mining engineer (Turner) arrived at Stewart, B .C., on March 11 .

the 10th of August to examine the claims. McNeill (who repre- QUICKSTA D

sented his partner (Connors) informed them that he had repos-
Mci~ .T

sessed himself of the claims. He refused to allow them to enter
for any purpose . On the following day he refused to allow an
inspection and ordered them off the premises . They might hav e
insisted that the option was in good standing but did not do so .
The ground of interference was that appellant had no advic e
that the $10,000 had been deposited in the bank . He declined
to accept their assurances . His position was wholly untenable .
His latest wire did not make notice a condition precedent an d
in any event payment to the bank was equivalent to payment t o
him. The respondent was not affected by his agent's alleged
failure to notify appellant. A further ground advanced for 'SMACDONALD,

turning them off the property was that wages were not secured

	

J .A .

as provided for in the option agreement . This feature (without
merit because wages were either paid or provided for) was i n
fact only advanced as a justification of appellant's action in
insisting that he should have proof that the $10,000 was in the
bank. It does not assist him ; his complaint, if any, was against
his agent. Upon this unwarranted stand being taken by appel-
lant and upon his refusal to allow entry respondent could a s
stated either insist that the option was valid or submit to th e
ouster and claim damages . He chose the latter course.

In the meantime the $10,000 referred to was in the mail o n
the way to appellants McNeill and Connors in the form o f
cashier's cheques. On being dispossessed Duthie, after con-
sulting respondent (without authority) wired the bank to sto p
payment. The bank could only take instructions from it s
principal. It was nevertheless the natural course for laymen t o
adopt. They did not want to lose the property and the $10,00 0
paid and take their chance of recovering it as damages . The
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MCDONALD,J• bank stopped payment . Appellants urged that in acting upon
1931

	

this wire it was Duthie's agent . I do not think so. The fac t
July 2 . that he was a director of the bank is not material . There is no

evidence to shew that the payment to the bank was conditiona l
reserving to Duthie or respondent a right of withdrawal . The
payments had to be made either to appellants direct or to their
agent ; no provision was made for direct payment. The bank
therefore should not have heeded these instructions and appel-
lants might complain of its action .

The next series of events raises the question of yes judicata.
Appellants after the breach sued the Dexter Horton National
Bank in the State of Washington on the two cheques issued .
They claimed to be holders thereof for value and entitled t o
payment. They, in effect, alleged that they were entitled to thi s
$10,000 under the option whereas in the present action they
take the position that because they were not advised of paymen t
into the bank pursuant to alleged terms in telegrams exchanged
no payment in fact was made . The respondent and Wored b y
intervention under a statute of the State of Washington becam e
a party to that action and the bank upon payment of the amoun t

MACDONALD, into Court was dismissed therefrom . A contest therefore arose
J .A .

	

between appellants and respondent in the Seattle Courts i n
respect to this sum of $10,000. A stipulation, as it is called,
afterwards ratified by the Court, was entered into by the attor -
neys for the present appellants (plaintiffs in that action) the
attorneys for the bank and the present respondent and Wored .
It recited the commencement of the action by the present appel -
lants against the bank ; the fact that the present respondent
and Wored claimed to be entitled to receive from the bank a
sum equal to that demanded by the present appellants ; that the
bank admitted its obligation to pay the amount to the partie s
entitled and provided :

It is the intention and purpose of this stipulation to permit the deter-

mination of the matters and things in controversy herein between the rea l

parties interested without annoyance or prejudice to the Dexter Horto n

National Bank, but the rights of all of said parties, except the Dexte r

Horton National Bank, shall be in all respects settled, determined and

adjusted as if said funds had not been paid into the registry of the Court ,

and as if The Dexter Horton National Bank had not been dismissed fro m

said actions .

The present respondent, as intervener, filed a pleading therein

COURT OF
APPEAL

193 2

March 11 .

QUICBSTA D
V .

MCNEILL

A
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reciting the history of his relations with the present appellants MCDONALD,J .

and taking the ground in respect to the payment of the said

	

193 1

$10,000 :

	

July 2 .
That in accordance with said contract there became due on the 20th day

of July, 1925, the sum of $10,000 . That for the purpose of making said COURT of
payment . the interveners deposited in the Dexter Horton National Bank APPEAL

under the escrow agreement hereinbefore mentioned, said sum of $10,000 to

be paid to the said McNeill and Connors as directed by said escrow agree-

	

193 2

went. That at the time said money was so paid to the escrow holder the March 11 .

interveners did not know and had no reason to believe that McNeill an d

Connors had breached and violated the terms of said agreement and did not QUICKSTAD

know that the said interveners had been ousted from the possession of the

	

v .

said property forcibly and did not know that said contract had been ter- hICNErL
L

minated by the said McNeill and Connors .

The prayer of their complaint is :
That said cheques be cancelled and held for naught . that said _McNeill and

Connors recover nothing by their complaint in this action . That the sai d

money now in the registry of the Court be adjudged to be the money of th e

interveners and that judgment be entered herein against the said McNeill

and Connors for the costs and disbursements and that the interveners an d

each of them have such other further, general, special or equitable relie f

as they may be entitled to in the premises .

It will be noted that the present respondent alleges, contrary
to the facts, that the contract was cancelled before the cheque s
were issued.

	

MACDONALD,

Both parties, wittingly or not, adopted a position in the

	

J .A.

Seattle action inconsistent with their present attitude . The
action was tried by a jury in the Seattle Court and a verdict i n
favour of the interveners returned "in the sum of $9,974 .50"
finding that "the money belonged to the interveners ." It is not
recorded in the formal judgment that it was recovered a s
damages .

In the present action the claim for damages is in respect to
an initial payment of $2,000, moneys expended in development ,
equipment purchased, etc., and general damages. Could thi s
claim be litigated in the Seattle action? Experts testified o n
behalf of both parties and as their evidence differed we may
inquire independently into the statute and case law of the Stat e
of Washington. Itad the Seattle Court jurisdiction to awar d
the damages now claimed (a) under the pleadings as frame d
(b) or as they might have been framed under the laws of tha t
State ? Damages resulting from one cause of action can be sued
for and recovered only once. Difficulty arises in ascertaining
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MCDONALD,J . the precise cause of action in the Seattle Courts . In Callandar

1931

	

v . Dittrich (1842), 4 Man. & G . 68 at p . 90 Coltman, J . said :
On the best consideration I have been able to give this ease, it appears t o

July 2 .
	 me, that the suit in the Court of Commerce at Koenigsberg, was no t

COURT OF brought for the same cause of action as the action now before this Court .

APPEAL The proceedings in the foreign Court appear to be either very imperfect i n
their nature, or not to be fully before us . The suit in the Prussian Court

1932

	

seems to be rather for the rescission of the contract ; while the presen t

March 11 . action is for damages resulting from a breach of that contract . Now i t

	 seems clear that a party may not be entitled to rescind a contract, and yet

QUICKSTAD may be entitled to an action for the breach of it . Upon this ground, there -
v.

	

fore, I think the plea is no answer to this action .
MC ESLL This language might be applied to the proceedings in th e

Seattle Court. It is difficult to say that it was final and con-
clusive between the parties . And again :

The judgment of a Court of concurrent jurisdiction directly upon th e

point is, as a plea, a bar, or as evidence, conclusive upon the same matte r

directly in question in another Court .

And ,
One of the criteria of the identity of two suits in considering a plea of

res judicata is the inquiry whether the same evidence would support both :

Hunter v . Stewart (1861), 31 L.J., Ch. 346 at 350 .
If concerned with a former action in our Courts the law is

MACDONALD,
7 .A .

	

that,
where a given matter becomes the subject of litigation in, and of adjudica-

tion by, a Court of competent jurisdiction, the Court requires the partie s

to that litigation to bring forward their whole case, and will not (except

under special circumstances) permit the same parties to open the sam e

subject of litigation in respect of matter which might have been brought

forward as part of the subject in contest, but which was not brought for -

ward, only because they have, from negligence, inadvertence, or even acci-

dent, omitted part of their case. The plea of res judieata applies, except in

special cases, not only to points upon which the Court was actually require d

by the parties to form an opinion and pronounce a judgment, but to ever y

point which properly belonged to the subject of litigation, and which th e

parties, exercising reasonable diligence, might have brought forward at

the time :

Henderson v. Henderson (1843), 3 Hare 110 at 115. If the
present claim for damages "properly belonged to the subject o f
litigation" in the Seattle Court and the intervener by "exercis-
ing reasonable diligence" might have brought it forward the
defence prevails. Matters once adjudicated cannot again be
reasserted in another Court . The burden of proof, however ,
and the learned trial judge so found,
is on the party setting up the estoppel of alleging and establishing this
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identity of subject-matter—that is to say, that his opponent is seeking to MCDONALD,J.

put in controversy and reagitate some question of law, or issue of fact,

	

—

which is the very same question or issue which has already been finally

	

193 1

decided between the same parties by a tribunal of competent jurisdiction :
July 2 .

Spencer Bower on Res Judicata, 115 .
Obviously this defence cannot be raised if by the law of the COURT OF

APPEAL

State of Washington it was not possible to include the present

	

—_--
claim ; nor if, as contended, the intervener could only partici-

	

193 2

pate in that action on special terms confining him to the claim March 11 .

of the respective parties to the sum of money paid into Court QuicxsTA D

by the bank. From the instructions to the jury it would appear

	

v .

that, the money was recovered on the ground that it was paid on
MCNEIL L

a contract that was terminated . That was not in accordanc e
with the facts . If, on the other hand, the interveners contende d
—as alleged in the present action 	 that the $10,000 was paid t o
appellants on August 8th whereas the breach occurred on th e
11th, it could only be recovered as damages . No claim, in terms,
for damages was made . They asked that "the said money be
adjudged to be the money of the interveners" and "such othe r
further, general, special or equitable relief as they may b e
entitled to." Both parties adopted positions inconsistent with
the true facts and with their present attitude . That cannot MACDONALD,

enure to the benefit or detriment of either in this action .

	

J .A .
The attorney called for respondent (he acted for him in th e

Seattle action) testified that no question of damages was
involved in that action—simply the ownership of the $10,000 —
and that the question of damages in any larger amount could no t
be involved therein . As appellants ' attorney called as a witnes s
combated this view I examine the question independently .

The view advanced on one hand was that the present appel-
lants being in the Seattle Court only to prosecute an action could
not be served by civil process at the instance of the presen t
respondent with a claim for the special and general damage s
recovered in the present action .

State v. Superior Court of King County (1920), 189 Pac.
1016 was referred to. It decides that a non-resident party, wh o
came into the State solely for the purpose of defending a sui t
was, while within the State for such purpose, exempt from
service of summons in a new suit .

If the present appellants sued the respondent in Washington
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AURALN vention in a pending suit by one who claims an interest in th e
subject-matter then in litigation. The material part of that Act

1932

	

(Remington & Ballinger's Code, Sec . 202) reads as follows :
March 11 .

		

Any person may, before the trial, intervene in an action or proceeding ,
who has an interest in the matter of litigation, in the success of eithe r

QUICKSTAD party, or an interest against both. An intervention takes place when a
v.

	

third person is permitted to become a party to an action or proceedin g
Mc NFZLL between other persons, either by joining the plaintiff in claiming what i s

sought by the complaint, or by uniting with the defendant in resisting th e
claims of the plaintiff, or by demanding anything adversely to both th e
plaintiff and the defendant, and is made by a complaint setting forth the
ground upon which the intervention rests, filed by leave of the Court or
judge on the ex parte motion of the party desiring to intervene .

The only clause wide enough to admit a claim for general
damages is,

Or by demanding anything adversely to both the plaintiff and the
defendant.

I think as this section has been construed the respective right s
of the parties were limited to the sum of $10,000 originall y
claimed by appellants . This view, as to the limited rights of

''c '''I'D, the intervener, is supported by the case of State v. SuperiorJ .A .

Court (191(i), 1<>7 Rae . 2S where in an action by a sub-con-
tractor against the main contractor and a railway compan y
another sub-contractor sought to intervene claiming a balanc e
due from both of the other parties concerned in the litigatio n
it was held that the interest which entitled a person to interven e
must be in the matter in litigation and of a direct character .
Main, J ., at p . 29, quotes with approval tir . Justice field a s
follows :

The interest mentioned in the statute, which entitles a person to inter-
vene in a suit between other parties, must be in the matter in litigation ,
and of such a direct and immediate character that the intervener will eithe r
gain or lose by the direct legal operation and effect of the judgment .

It follows that if respondent intervened in an action confined
solely to a (l I II Iad to enforce payment of two cheques an d
claimed that he as entitled to recover not only the proceeds o f
the cheques but money spent in development work and genera l
damages for breach of contract he would be told that thes e
matters were not "in litigation" in the action he sought to
become a party to. Nor can it be said that once he becomes a

MCDONALD,J . under the option the latter might counterclaim for damages bu t
1931

	

because respondent was not a party to the action as originall y
July 2 . framed he could only become identified with it by reason of a

section of a statute of the State of Washington permitting inter -
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party in this special manner he can assert other claims . His MO OrrALD,J .

right to become a party is statutory and he is bound by the

	

193 1

terms of the Act and although the words "demanding anything July 2 .
adversely to both" appear to be wider than indicated our vie w
should be governed by the American decisions on the construe- COURT O F

APPEA L
tion of this section . The same principle is laid down in Hind-

	

—
man v. Great Western Coal Development & Mining Co . (1907),

	

193 2

92 Pae. 139 where Crow, J . says, at p . 140 :

	

March 11 .

To authorize an intervention, therefore, the interest must be that created
QUICKSTAD

by a claim to the demand, or some part thereof, . . . which is the sub-

	

ro
ject of litigation .

	

MCNEIL L

We must also be guided by the stipulation already referre d
to and outlined in part. Both attorneys agree that it is proper
practice to enter into an agreement of this sort . Mr. Gregory,
appellant's expert, says :

A stipulation is where the parties to an action stipulate certain things int o
the record ; certain facts ; or certain matters agreed upon and that is

permissible under the practice .

He maintains however that under it all the rights of the
parties (including a claim for general damages) might hav e
been asserted. I think Mr. Gregory's view is incorrect. The
inquiry is limited to the matters and things in controversy, viz ., MACDONALD,

the right to the $10,000 referred to . It is not enlarged by

	

'LA '
reason of the words in the last paragraph :

The rights of all of said parties [that is in respect to the matter i n

controversy] shall be in all respects settled, determined and adjusted as i f

such funds had not been paid into the registry, etc .

He said his view was supported by "the decisions of the
Courts all over our State." After discussing the law governing
appearances under section 241 of the Washington Code h e
asserted that :

The Courts of our State will not entertain jurisdiction of a matter unles s
they can completely determine the rights of the parties .

It would follow, if this view is correct, that the matte r
involved in the present litigation properly belonged to the sub-
ject-matter in litigation in Seattle . He refers to Woodland v .
First National Bank (1923), 214 Pac . 630. It is of no assist-
ance. It deals only with the ordinary case of res judicata . The
same remark applies to Bruce v. Foley (1897), 50 Pac. 935 and
Olson v. Title Trust Co . (1910), 58 Wash . 59 ; 109 Pac. 49
also referred to. These are the only authorities cited by Mr .
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MCDONALD,J . Gregory on this point if I may rely on a memorandum hande d

1931

	

in by counsel and they are of no assistance on the vital point,

July 2 . viz ., whether or no when one from beyond the jurisdiction sue s
in the State of Washington, not the party he now asserts i s

COURT OF estopped, but another (the bank) in respect to a particula r
APPEA L

1932 tion statute may virtually control the proceedings and asser t
March 11

.	 claims against the non-resident beyond the terms of the stipula-
QuzCKSTAD tion permitting him to intervene. The statement of Mr .

NE
MCILL Gregory in reference to different kinds of appearances, and hi s

view that after the present appellants submitted themselves t o
the jurisdiction of the Court any and all claims arising under
the breach of the option agreement might be pressed is not born e
out by any cases cited .

There is another aspect to consider in respect to the stipula-
tion. It was an agreement between the attorneys for the thre e
parties originally concerned, later confirmed by the Court . Mr .
Griffith for respondent, when asked why he did not provide for a
claim for damages beyond the $10,000 referred to, said "I could
not have had the stipulation to intervene if I did that," an d

MACDONALD, further :
J .A .

	

Why? Because the counsel would not let us intervene.

Why would McNeill and Connors object to that? I don't know why the y

would, but they did, and refused absolutely to make any stipulation o r

terms of an intervention unless we would consent that the only thing to b e

considered would be the money of the bank.

The learned trial judge found that both Mr . Griffith and Mr
Gregory "gave their evidence in a perfectly satisfactory man-
ner." The evidence quoted could not of course be controverte d
by Mr. Gregory but it was, I assume, possible to call the attor-
neys who acted for appellants and the bank to contradict thi s
evidence if possible . I think in any event, on all the facts, from
the terms upon which the present respondent was permitted t o
intervene, even if it were legally possible in some manner t o
extend the scope of the action tried, we have at least thos e
"special circumstances" referred to in the judgment quoted i n
Henderson v. Henderson, supra, to take it out of the general
rule. I go further and say that by the case and statute law of
the State of Washington, it was not possible with a foreig n
plaintiff resorting to the Courts of that State to enforce a claim ,

transaction ; one becoming a party thereto under an interven -
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not against respondent but against the bank in which the sub- MCDO ALD,J .

ject in controversy was defined, for respondent to intervene

	

193 1

except on the basis of a claim to that particular fund although July 2 .

in asserting it he was permitted to traverse ground, part of i t
more fittingly applicable to the present action. The defence of eA

PEALO P'

res judicata therefore fails without resorting to the law applic -
able where a foreign judgment is under review raising further

	

193 2

difficulties for the appellants .

	

March 11 .

We have therefore a breach of an existing contract on the QUICKSTA D

11th of August, 1925 . Respondent could sue for specific per- MCNEILL

formance but he accepted rescission and sued for damages. It
was urged that the amount awarded was excessive . I do not
think we can reduce it . An initial payment of $2,000 was made .
A large sum was spent on development work, supplies, tools ,
packing and travelling expenses, etc., and over $2,000 paid in

MACnoALD,
wages . There was evidence that there were "good showings"

	

J .A.

on the property. The value was enhanced by its proximity t o
another property in which respondent was interested . It was
said that money derived from the sale of stock in a compan y
owning the adjoining property was used in development work .
The trial judge regarded this as immaterial . In any event th e
damages awarded may be justified apart from this special item .
The property was sold before under option, first in 1900 fo r
$150,000 in which $4,000 was paid and forfeited (under i t
about $1 2,000 was expended in development work) and again i n
1928 on a bond for $300,000 of which $100,000 was to be pai d
in cash and $200,000 in shares . On this bond $5,000 was pai d
and forfeited and $6,000 expended in development . With the
evidence of value afforded by these sales, the work done and or e
bodies disclosed, while the damages might be estimated on a
different basis the general result should not be disturbed .

I would dismiss the appeal.

Appeal disnz sled, McPhillips, J . .1 . dissenting .

Solicitors for appellant McNeill : Maitland cC Maitland .
Solicitors for appellant Connors : McPhillips, Dunca n

McPhillips .

Solicitors for respondent : Tait da Marahant .
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MERRILL RING WILSON LIMITED ET AL. v .
WORKMEN'S COMPENSATION BOARD .

Worlcmen's Compensation Act—Assessments made under sub-class 2 of
class 1—Assessments to defray expenses of previous years—Cost o f
medical aid—Administration expenses—Legality—R .S.B.C . 1924, Cap .
278, Secs. 28, 32 and 33.

v .
WORKMEN'S The members of sub-class 2, class 1, under the Workmen's Compensatio n
COMPENSA-

	

Act claiming that a large portion of the accident cost levied for thei r
TION BOARD

class by the Workmen's Compensation Board for 1931 was disburse d
for accidents occurring in former years, brought action against the
Board, inter alia, for a declaration that under section 32 of the Act a

duty was cast on the Board to levy and collect from the employees i n

said sub-class sufficient money to provide for all accidents occurring i n

that year, and that the Board is not entitled to pay out of the money s
so collected in any year for accidents occurring in previous years, fo r
a declaration that the Board was not entitled under section 33 of th e
Act to proportion the additional amounts required to meet the cost of

medical aid according to the amounts actually collected from the

plaintiffs but according to the pay-rolls of the plaintiffs, and that th e

Act does not specifically authorize levies for administration expenses .

The Board, after making four assessments, purported to impose fifth

and sixth assessments, and an interim injunction was granted restrain-

ing the Board from levying the assessments until the trial .

Held, that the Board is required by section 32 to make an estimate of th e

money necessary to make full provision for all accidents occurring i n

each year in the industry carried on by each class and to make a lev y

or levies upon each such class to obtain the requisite funds, and the

chairman of the Board testified that this is what the Board actually
did, although admitting a deficit in the class in question through erro r

in judgment in making too low an estimate, owing to the rapid increase

of accidents in this class. The Board did not finally adjust all claim s

within the year in which the accident occurred, but section 32 onl y

requires that the Board shall make an estimate as already set out and

levy in accordance with such estimate against each class, and not that

it must finally adjust all claims . The testimony of the chairman of
the Board is accepted and the contention that the Board acted on a

wrong principle fails .

Held, further, that section 32 of the Act expressly empowers the Board t o

levy assessments, inter alia, to provide in connection with section 33 a

special fund to meet the cost of medical aid and further empowers the

Board to rate such assessments upon the pay-roll or in such othe r

manner as the Board may deem proper. An assessment is none th e
less a general assessment when made on the basis used by the Board ,

and section 32 being the empowering section, it authorizes the cours e

so taken .

110

MURPHY, J .

1932

April 18.

MERRILL
RING

WILSON LTD.
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Held, further, that the administration costs by necessary implication fall MURPHY, J .

within the meaning of "sufficient funds" which the Board must esti- -

mate for and levy in order to carry out the objects set out in section 32 . 1932

April 18.

CONSOLIDATED ACTIONS, the plaintiffs, suing on behalf MERRILl.

of themselves as well as all other members of sub-class 2 of

	

RING
WILSO N

class 1, created by the Workmen's Compensation Act, being
v LTD.

engaged in the industry of logging west of the Cascade Noun- orE sas
tains, for certain declarations, inter cclia, that under section 32 TION BOAR D

of the Act there was an imperative duty cast upon the Work -
men's Compensation Board to levy and collect from th e
employers in the said sub-class sufficient money by an assessment
upon the pay-roll to provide for all accidents occurring in tha t
year ; and for a declaration that the defendant was not entitle d
to pay out of the moneys so collected in any calendar year com-
pensation for accidents occurring in previous years .

The plaintiffs alleged that a large deficit had accumulated i n
the funds of the said sub-class by reason of the failure to lev y
sufficient funds to meet the accident cost of each year .

It was further alleged that for a number of years it had been
the practice of the Board to stand over for final award a certain
number of the more serious accident cases and that when a final
award was made in these cases, the cost thereof was levied in
the assessment for the year in which the award was made instead Statement

of having provision made therefor in the year in which th e
accident occurred.

It was further alleged that the year 1931 was one of extrem e
depression in the lumber industry and at the instance of th e
members of sub-class 2 of class 1 an investigation was made b y
a chartered accountant approved by the Provincial Government
into the affairs of the Board, whose report disclosed that abou t
70 per cent. of the accident cost levied for 1931 was attributabl e
to accidents occurring in former years. The Board purported
to impose two extra assessments on sub-class 2 of class 1 for th e
year 1931, and the plaintiffs then obtained an interim injunction
restraining the Board from proceeding with such assessmen t
until the trial of the action. It was further alleged that th e
Board failed to comply with section 33, subsection (2) of the Act ,
in that additional amounts required to meet the cost of medical
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MURPHY, J . aid were provided by proportioning the additional amount s
1932

	

required against the moneys actually collected from the plaintiff s
April 18 . instead of proportioning such additional amounts according t o

the pay-rolls of the plaintiffs . Tried by )Jurrnv, J . at Van-
MERRIL LRING

	

couver on the 16th of March, 1932 .RING
WILSON LTD .

WORKMEN'S Mayers, E.G., and O'Brian, K.C., for plaintiffs .
COMPENSA-

	

Craig, K.C., J. W. deB . Farris, K.C ., and Caiinnhael, for
TroN BOARD defendants .

18th April, 1932 .

Mummy, J . : Section 74 of the Act gives the Board exclusiv e
jurisdiction to determine all natters of fact and law arisin g
under Part I ., and provides that the decision of the Board shal l
be final and not open to review. No enquiry can be made int o
the material upon which the Board comes to a decision upo n
anything within the scope of the Act. Peter v. Yorkshire
Estate Co . (1926), 95 L.J., P.C. 91 . If, therefore, the existing
injunction is to be continued it must be shewn that the Board i n
levying the fifth and sixth assessments is acting outside the scop e
of the Act. Exhibit 31 sets out the basis upon which thes e
assessments were made. This exhibit shews that in assessin g
to cover cost of 1931 accidents the Board acted according to
what is hereinafter held to be the correct principle . It shew s
further that even if these two assessments are collected there
will still be a deficit and in addition that no provision wil l
thereby be made for unknown 1931 claims which may be pu t
forward in the future .

From what is set out above it follows that but two items i n
Exhibit 31 can be questioned, medical aid and administratio n
costs . For plaintiffs it is contended that medical aid assess-
ments are governed exclusively by section 33 and that said sec-
tion requires that medical aid assessments must be assessed ove r
the whole body of industry—exclusive of that portion operatin g
under approved medical plans--and that the only way medical
aid can be so assessed is by proportioning the amount to eac h
industry according to the ratio which the pay-roll of such
industry bears to the total pay-rolls of all industries— agai n
exclusive of the pay-rolls of industries operating under approve d
medical plans. For the defence it is maintained that medica l

Judgment
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aid is as much compensation as are the money payments, that MURPHY, J .

medical aid assessments go into the Accident Fund which the

	

193 2

Act makes one and indivisible and that the construction con- April 18 .

tended for by plaintiffs should not be adopted unless the lan -
guage of the Act intractably demands that this be done since it

	

RINGL
would result both in a different method of assessment from that WILSON LTD.

directed to be adopted in the case of the money payments and WORKMEN ' S
would be markedly inequitable . uitable.

	

COMPENSA -
y

	

TION BOARD
The Board has computed the medical aid amount set out in

Exhibit 31 in the manner described at page 87 of the transcript
by making assessments actually paid and not pay-rolls the basi s
of its calculations . Section 33 is not the only section dealing
with medical aid assessments. Section 32 expressly empower s
the Board to levy assessments, inter alia, to provide in connec-
tion with section 33 a special fund to meet the cost of medical
aid. Section 32 further empowers the Board to rate such assess-
ments upon the pay-roll or in such other manner as the Boar d
may deem proper. Unless, therefore, the words in section 3 3
"by assessment upon employers generally, " and the subsequent
provision therein for annual adjustment to result in a general
assessment are to be construed as cutting down the power of the Judgment

Board given by section 32 it cannot be held that the Board i n
making the charge for medical aid in Exhibit 31 is acting with-
out the scope of the Act . I do not think the language referred
to intractably demands such a construction . An assessment is
none the less a general assessment because it is made on th e
basis used by the Board instead of on the basis suggested on
behalf of plaintiffs. Section 32 is the empowering section an d
it I think authorizes the course taken by the Board .

As stated the only other item in Exhibit 31 open to considera-
tion by this Court is the charge for administration . It is urged
that nowhere does the Act specifically authorize levies for admin-
istration expenses. But as counsel for defendant pointed out
these administration costs are the costs of levying, collecting,
and disbursing the assessments . I would say that by necessary
implication they fall within the meaning of "sufficient funds"
which the Board must estimate for and levy in order to carr y
out the objects set out in section 32 . The Board has assessed
these costs on the same principle upon which it has assessed th e

3
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MURPHY, J . medical aid costs . If I am right in holding they have power t o

1932

	

make these assessments then section 32 empowers them to do

April 18 .
what they have done . If these views are correct then the Boar d
has proceeded within the scope of the Act in levying the fifth

MERRG"'' and sixth assessments and the interim injunction obtained mus tRz ~
WIISON LTD. be dissolved .
wORKMEN'S In my opinion the Board is required by section 32 to mak e
COMPENsA- an estimate of the amount of money necessary to make full pro-
TION BOARD

vision for all accidents occurring in each and every year in the
industry carried on by each class as enumerated in the Act and
then to make a levy or levies upon each such class to obtain th e
requisite funds . The chairman Winn testified that this is what
the Board actually did. He admits there is a deficit in sub-
class 2 of class 1 but explains that this was occasioned by an
error in judgment in making too low an estimate owing to the
very rapid increase of accidents in this sub-class . He is the
member of the Board who dealt with this feature of the Board ' s
duties . He has been making these estimates for some 16 year s
and he must know on what principle he proceeded in referenc e
thereto .

Judgment It is urged that his testimony should be rejected . If so i t
must be because the Court is forced to disbelieve him . There
can be no question of mistake on his part in giving this testi-
mony. To put the matter bluntly the Court if it rejects hi s
evidence must do so on the ground that he is deliberately tryin g
to mislead it .

The reasons urged are first certain statements contained i n
the annual reports transmitted by the Board to the Legislature
in accordance with provisions in the Act . As to this it is to b e
observed that some of these reports do set out that the Boar d
acted on what I hold to be the correct principle . But the real
answer T think is that the Board in that portion of the report s
relied upon is not dealing with the principle it acted upon at all .
It is concerned with a very different matter . It is trying t o
make clear that that portion of the accident fund which i s
invested in securities amounting to some millions of dollars i s
not a surplus but repie nts money which with the interes t
thereon will be needed e- o every dollar thereof to carry ou t
the duties imposed upon it by the Act . In consequence that
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precision of language which would have been used were the MURPHY, J.

Board concerned in stating the principle it acted upon was not

	

1932

always observed since that was not the subject under discussion .
April 18.

Then it is urged that Gilmour in his discovery and particu-
larly in his letter to the Attorney-General, Exhibit 34, admits M

Rix
m,"""

that the Board has not been acting upon the correct principle as WILSON LTD .

above set out. Gilmour, however, was not the member of the woRxazEN's

Board who attended to this matter. Winn was the man who CoalrExsA-
TION BOAR D

did so . Doubtless Gilmour as a member concurred in the mak-
ing of the levies but he may have done so as seems indeed t o
have been the case, without knowing on what exact principl e
they were imposed. The same reasoning applies with muc h
greater force to letters written by employees of the Board whic h
are also relied upon as reasons for rejecting Winn's evidence .

I accept Winn's testimony and it follows that the contention
that the Board acted on a wrong principle fails .

Admittedly the Board did not finally adjust all claims withi n
the year in which the accident occurred, nor did it do so befor e
March 1st of the ensuing year. But in my view of section 3 2
what is thereby required is that the Board shall make an esti -
mate as already set out and levy in accordance with such estimate Judgment

against each class not that it must finally adjust all claims . It
must also endeavour to collect the levies so made and this th e
Board has done and over a course of years has done quite success -
fully. But it is said this is to ignore section 43 .

I had prepared a draft judgment dealing with this contentio n
and with the other prayers for a declaratory judgment contained
in the statement of claim but the amendments to the Act whic h
became law at the session of the Legislature just closed hav e
rendered it unnecessary to revise and hand it down, since n o
attempt to collect the existing deficit is in question in these pro-
ceedings and the amendments settle that and the other feature s
discussed for the future.

The interim injunction is dissolved and the actions dismissed .

Actions dismissed .
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LITERARY RECREATIONS LIMITED v . SAUVE
AND MURRAY .

Post office—Order refusing use of mails—Cross-word competition—Game of
chance—Tort by Government officials—Sued individually—I .S.C . 1927,

Cap. 161, Sec. 7—Postal regulation 219.

The plaintiff carried on cross-word puzzle competitions necessitating con-

siderable mail matter passing through the mails . The Postmaste r

General, concluding there was an element of chance in obtaining cor-

rect answers to the puzzles and that the contest might be considere d

as tending to deceive or defraud the public, declared it not to be

"mailable matter " within the Post Office Act and regulations an d

issued a prohibitory order refusing the use of the mails to the plaintiff ,

and thereafter all mail matter sent to the plaintiff through the mail s

was returned to the senders . An action against the Postmaster Gen-

eral and the District Superintendent of Postal Service in their indi-

vidual capacities for damages for wrongful interference with th e

plaintiff's business and for an injunction was dismissed .

Held, on appeal, affirming the decision of MoRRISON, C.J .S .C . that clause

(d) of section 7 of the Post Office Act declares what shall not be

"mailable matter" and regulation 219 gives the Postmaster General

discretion, if the offence be established to his satisfaction, to declar e

what shall be "mailable matter ." Acting on that discretion the Post -

master General declared the matter in question not to be "mailable

matter." The Postmaster General having authority to prohibit the

use of the mails to the plaintiff, being a matter in his entire discretion ,

it is not open to review by a Court . Even if it were open to review

this discretion was properly exercised, as the "contest" as shewn by

the evidence is open to many apparent solutions and therefore a gam e

partly of chance .

APPEAL by plaintiff from the decision of MoulasoN, C.J.S.C .
in an action tried by him at Vancouver on the 23rd of February ,
1932, against the Postmaster-General and the District Superin-
tendent of Postal Service in their individual capacity for dam-
ages for wrongful interference with the plaintiff's business, for
an injunction preventing the defendants from interfering with
mail matter either addressed to or sent by the plaintiff, and for
a declaration that the plaintiff 's use of the mails is lawful . The
plaintiff is an incorporated company doing business in Vancou-
ver and carries on what is popularly known as "cross-word
puzzle " competitions, and in connection with it a large amount

11 6

MORRISON ,
C .J .S .C .

193 2

March 4 .

COURT OIL
APPEAL

June 7 .

LITERAR Y
RECREA-

TIONS LTD .
V.

SAUVE

Statement
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of mail matter passes to and fro through the mails . The Post-
master General decided there was an element of chance in cross-
word puzzles, that the correspondence carried on between th e
plaintiff and the public was not "mail matter" within the Pos t
Office Act and the regulations, and the plaintiff was advised b y
letter to discontinue the use of the mails with respect thereto .
Some correspondence between the parties ensued, but th e
plaintiff continued to use the mails in his operations, whic h
resulted in a prohibitory order being issued refusing th e
plaintiff the use of the mails and the mail sent to the plaintif f
was returned to the senders marked "Mail for this addres s
prohibited . "

Mayers, K.C., and E. I. Bird, for plaintiff .
O 'Brian, K.C., for defendants .

4th March, 1932 .

Mourn-sox, C .J .S.C . : Making due allowance for the paucit y
of the English language and not ignoring gossamery refinements
of construction, I find the provisions of the Post Office Act an d
the particular regulation applicable to the point in issue herei n
rather easy to understand. I have not a copy of the Act i n
French at hand . That which the plaintiff complains of as hav-
ing suffered at the hands of the Postmaster General was don e
in the course of his duties as such . They were done as the cases
put it qua Postmaster General--a high Minister of State. He
is empowered and indeed bound in behalf of the public to exer-
cise his sound discretion in the matter. That, in my opinion,
he has done . Were it not for the closely reasoned submission o f
Mr. Mayers and the time taken to peruse the numerous authori-
ties cited by himself and Mr . O'Brian, I would have sooner
handed down by decision. It would not serve any useful pur-
pose if I elaborated my bare opinion just stated which is sup -
ported by an unbroken line of authority.

The action stands dismissed.

From this decision the plaintiff appealed . The appeal was
argued at Vancouver on the 1st and 4th of April, 1932, before
MACDONALD, C .J.B .C., MARTIN, f1CPIIILLIPs and MACDONALD,
JJ. A .
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Mayers, K.C. (E. I. Bird, with him), for appellant : This
appeal requires consideration of the Post Office Act and th e
regulations, and there are two questions, first whether the Post -
master General had the right to prohibit our use of the pos t
office and second, whether a subject can sue two Crown officer s
in an action for tort . The plaintiff conducts cross-word puzzle
competitions and the postmaster took the view that they ar e
games of chance or illegal lotteries . We submit that regulatio n
219 is in excess of the statute : see McGee v. Pooley (1931), 44
B.C. 338 at p . 349 ; Minister of Health v. Regem (1931), 100
L.J., K.B. 306 at p. 310 . Crown servants cannot shelter them -
selves under the plea that it is an act of State : see Musgrave v.
Pulido (1879), 49 L.J., P.C. 20 ; The Devonian (1901), 70
L.J., P. 66 at p . 71 ; Johnstone v. Pedlar (1921), 90 L.J., P.C .
181 at p . 185 ; Baker v. Ranney (1866), 12 Gr . 228 at p . 234 .
As to the Attorney-General being a party see China Mutua l

Steam Navigation Co . v. Maclay (1917), 87 L .J., K.B. 95 at
p. 101 ; Mackenzie-Kennedy v . Air Council (1927), 96 L .J . ,
K.B. 1145 at p . 1153 ; Rattenbury v. Land Settlement Board

(1929), S .C.R. 52 at pp. 63-4. Respomlents say we hav e
suffered no wrong because we had no right : see Rogers v .

Ra.ienclro Dutt (1860), 13 Moore, P .C. 209 at p . 241 .
O 'Brian, K.C., for respondents : Regulation 219 is author-

ized by section 7 (d) of the Post Office Act and has the sam e
force as a statute : see institute of Patent Agents v. Lockwood

(1894), A .C. 347 at p . 354. An action will not lie for a tort by
an officer of the Crown : see Robertson's Civil Procedure by and
against the Crown, pp. 638 and 640 ; Gilleghan v . Minister of

Health (1932), 1 Ch . 86 at p . 92 ; Raleigh v . Goschen (1898) ,
1 Ch. 73 at p . 80 ; South African Republic v . La Conipagni e

Franco-Beige du Cheinin de Per du Nord, ib . 190 at pp . 19 2
and 194 ; Wheeler v . Commissioners of Public Works (1903) ,
2 LR. 202 at p . 214 ; Bainbridge v . The Postmaster-General

(1906), 1 K.B. 178 at pp. 190-1 ; Gidley v . Lord Palmersto n

(1822), 3 Pr . & B. 275 at p. 291 ; Sullivan v . Earl Spencer ..

(1872), 6 Ir. R. C.L. 173 ; Luby v. Wodehouse (1865), 17 Ir .
C .L.R. 618 ; The Queen v . Secretary of State for War (1891) ,
2 Q.B. 326 at p. 338 ; Dyson v. Attorney-General (1911), 1
K.B. 410. The Crown cannot be inlpleaded without its (-on -
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sent : see Hosier Brothers v . Derby (Earl) (1918), 2 K.B . 671 MORRISON ,
c .J .s .c .

at p. 673 ; Roper v. Public Works Commissioners (1915), 1

K.B . 45 at p . 50 ; In re Fenton (1931), 1 Ch. 85 at p . 92 ; 132

Vanderpant v . Mayfair Hotel Co . (1930), 1 Ch. 138 at p . 158 ; _March 4 .

Wigg v. Attorney-General for the Irish Free State (1927), A .C . COURT OF

674 ; Markwald v . Attorney-General (1920), 1 Ch. 348 ; Smith APPEA L

v . Attorney-General for Ontario (1922), 52 O.L.R. 469 at pp. June 7 .

473-4 ; (1924), S.C.R. 331 at p. 338 ; Mackenzie-Kennedy v .
LITERARY

Air Council (1927), 2 K.B. 517 .

	

RECREA-

Mayers, in reply, referred to Halsbury's Laws of England, TIONS LTD .
v .

Vol. 23, p . 327, see . 673 .

		

SAUVE
Cur. adv. vult .

7th June, 1932 .

MACDONALD, C .J.B.C. : This is an action against the Post-
master General and the District Superintendent of Posta l
Service for a tort alleged to have been committed against th e
plaintiff. The plaintiff is an incorporated company doing busi-
ness in British Columbia at the City of Vancouver and was a t
the time of the commission of the alleged tort using the Cana-
dian Post Office for the purposes of advertising a competitio n
or contest known as a "cross-word puzzle" and the communica-
tions to their clients were circular letters setting out the term s
of the contest, the amount to be paid for the privilege of com-
peting, and the prizes that might be won .

The plaintiff denies the defendant Sauve's authority as Post -
master General to so prohibit the use of the mail, and it there -
fore becomes necessary to inquire what his powers are under th e
Post Office Act . The only section to which we were referred ,
and I presume the only one relevant to this appeal, is section 7

of the Post Office Act, R .S.C. 1927, Cap. 161, from which I
shall make excerpts dealing with the question of the Postmaster
General's powers .

7. The Postmaster General may, subject to the provisions of this Act ,

(a) establish and close post offices and post routes ;

(d) make regulations declaring what shall and what shall not be deeme d

to be mailable matter for the purposes of this Act, and for restrictin g

within reasonable limits the sending of [certain substances and communica-

tions] . . ; and for marking on the covering of letters, . . . offer-

ing prizes, or concerning schemes devised or intended to deceive or defrau d

the public, for the purpose of obtaining money under false pretences . . . .

MACDONALD ,
C .J .B.C .
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MORRISON, a warning that they are suspected to be of a fraudulent character and fo r

	

C .J.S .C.

	

returning [them] to the senders .

	

1932

	

(x) make such regulations as he deems necessary for the due and effec -

tive working of the post office and postal business and arrangements, and
March 4. for carrying this Act fully into effect.

Subsection 2 of section 7 provides that :

LITERARY Per Lord Russell in Chartered Institute of Patent Agents v .
RECREA- Lockwood (1894), 63 L.J ., P.C . 74 at p. 85 .

TIONS LTD .

v . Now the Postmaster General has power to make regulations
SALVE declaring what shall and what shall not he deemed to be "mail-

able matter" for the purpose of the Act and by said regulation
No. 219, it is declared that :

If it be established to the satisfaction of the Postmaster General that

any persons are using, or endeavouring to use the post office for any fraud-

ulent or illegal purpose, then in any such case it is hereby declared that n o
letter, packet, parcel, newspaper, book, or other thing sent or sought to b e

sent through the post office, by or on behalf of or to or on behalf of suc h

person shall be deemed "mailable matter . "

The Postmaster General and the plaintiff carried on an
extensive correspondence relating to the offence of which the
defendant was accused, and the position was fully ventilate d
and discussed, and the plaintiff was warned that unless it dis-
continued its alleged wrongful acts the privileges of the pos t
office would be withdrawn from it . The plaintiff, however,
stuck to its guns which resulted in a prohibitory order refusing
the use of the mails, see statement of claim, paragraph 12, wher e
it is alleged that mail sent to the plaintiff was returned to the
senders marked "mail for this address prohibited ." Now it
will be noticed that clause (d) declares what shall not be "mail-
able matter," and that the Postmaster General is authorized t o
declare that, and that regulation 219 (to be deemed part of th e
Act) gives the Postmaster General discretion, if the offence be
established, to his satisfaction to declare what shall not be "mail-
able matter ." Acting on that discretion the Postmaster
General declared, the matter in question in this action, no t
mailable matter. If, therefore, the Postmaster General ha d
authority to prohibit the use of the mails to the plaintiff that
was a matter in his entire discretion and is not open to revie w
by a Court. If, however, it were open to review, I think I

APPEA LTC

	

Every such regulation shall have force and effect as if it formed part o f
the provisions of this Act.

June 7.

	

We have, also, a regulation, 219, which is part of the Act :

MACDONALD ,
C .J .B .C .
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should have to come to the conclusion that his descretion was MORRrsoN ,
c .J .s .c .

properly exercised, since the said "contest" as shewn by the
evidence is open to a great many apparent solutions, and there- 193 2

fore a game partly of chance. This is stated by the plaintiff's March 4.

principal witness Pirie who said that contest No.7 was capable of
COURT O F

some 7,680 apparently correct solutions . He says : "Yes, always, APPEA L

bearing in mind the words `appeared to be' yes" and that contest
June 7 .

No. 13 appeared to be open to 49,152 apparently correct solu-
tions. This is said to be verified in Exhibit 16—the last item in LITERARY

RECREA -
the exhibit . But I have already said I do not think it necessary to TIONS LTD.

consider whether the Postmaster General was right or wrong in SAUVE

coming to the conclusion that the matter in question was no t
"mailable matter." Clause (d) of section 7 is a long clause
dealing with many different kinds of matters, which might b e
sent through the mails, but I think the excerpts which I hav e
selected above may be regarded as a fair synopsis of that clause ,
and I think that a fair inference may be drawn from that claus e
and regulation No. 219 that the Postmaster General was author-
ized in his discretion to exclude from the mail whatever h e
thought was not mailable matter .

Having come to this conclusion it becomes unnecessary to MACDONALD ,

decide several other submissions made at our Bar because if the C .J .B.C .

Postmaster General was right then no tort has been committed
and the question of whether the plaintiff could sue the defend -
ants individually or not for tort is immaterial . That subject i s
dealt with and authorities cited in Robertson's Civil Proceeding s
by and against the Crown, at pp. 639 and 350 et seq .

In my opinion unless the Postmaster General was authorized
by said section 7, he would be liable personally for the tort, i f
it were one, which without such authority I think it would be .

Another question was as to whether in any case the Post -
master General owed a duty to the plaintiff or persons in thei r
position . It was argued at considerable length that he owed n o
such duty and therefore could not be sued for tort for breach o f
duty. I am inclined to think that this submission is not wel l
founded . The Post Office Act was enacted by the Dominio n
Parliament for the benefit of the public . It is true that it was
not bound to pass a post office Act, but having done so those wh o
use the post office, I think, have the right to expect that it will
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be conducted in a way which will not unreasonably interfer e
with the rights of those who use it . The principle I think is th e
same as that which governs companies such as railway com-
panies who while not bound to furnish all conveniences for thei r
passengers yet if they do furnish one they are bound to use it in
such a way as not to injure their passengers . The post office i s
in reality a public utility erected for the convenience of th e
public at their expense, thereby giving those who use it the righ t
to demand immunity from torts such as the one which was
alleged to have been committed here.

I would dismiss the appeal .

MARTIN, J.A. : Having regard to the history of the estab-
lishment of the General Post Office, particularly by Cap . 35 of
12 Car. II. (1660) -sometimes called the Post Office Charter "
(cf . Encyclopaedia of the Laws of England, Vol . 10, p. 251 ;
and 173 L.T. Jo. 306, April 23rd, 1932) and the general recital s
and provisions as set forth in its preamble and sections 1, 20 ,
10-11, 15 and 16, and the extension thereof by 9 Anne, e. 1 0
(1710 )
throughout . . . [the] Colonies and Plantations in North Amef lea, an d

the west Indies, and all other her Majesty's Dominions and Territories, i n

such manner as may be most beneficial to the People of these Kingdoms, . . .

and to our National Post Office Act, R .S.C. 1927, Cap. 161, i t
is now long too late to deny the right of all members of th e
public in Canada to make use of the public postal service i n
accordance with said Post Office Act . Nor is there sound sup -
port for the submission that in the discharge of their statutor y
duties the Postmaster General and other lesser executive officer s
acting under him can escape the usual personal consequences fo r
acts done in (, Bess of the powers conferred by Parliament, and
if those pov a exceeded they will be in no better positio n
than were fm leer representatives of the Crown in what is no w
Canada and must likewise protect themselves by an Act o f
indemnity, if they can fortunately secure one, as was done, e .g . .
in 1838 in the case of Lord Durham, the Governor of Lowe r
Canada, by the Indemnity Act of that year, 1 Viet ., Cap . 9 ,
respecting his illegal action in sending Canadian prisoners fro m
the Papineau rebellion to the Bermudas (Houston's Constitu-
tional Documents of Canada, 1891, pp. 140, 148), and in the

12 2

MORRISON,
C .J.S .C.

193 2

March 4 .

COURT O F
APPEA L

June 7 .

LITERARY
RECREA -

TIONS LTD .
V .

SAUVE

MARTIN ,
J .A.



123

MORRISON ,
c.J .s .c .

193 2

March 4.

COURT OF
APPEAL

June 7 .

LITERARY
RECREA-

TIONS LTD .

XLVI.] BRITISH COLUMBIA REPORTS .

case of James Douglas, the Governor of Vancouver Island, fo r
illegal acts done outside his jurisdiction on the Mainland, by
the Indemnity Proclamation of 19th November, 1858 ; a recent
illustration of the same kind in England is the Restoration o f
Order in Ireland (Indemnity Act, 1923, Cap . 12), arising out
of illegal deportations to Ireland .

This subject has been lately considered by this Court in
McGee v. Pooley (1931), 44 B .C. 338, and I shall only add
*the cases of China Navigation Co . v. Attorney-General (1932) ,
2 K.B. 197 at 211, per Scrutton, L.J., and Boyd & Company v .

v.
Smith (1894), 4 Ex . C.R. 116, wherein that very sound judge,

	

SAUVE

Mr. Justice Burbidge, well summarizes the law on the point a t
p . 127, thus :

For acting without authority of law, or in excess of the authority con-

ferred upon him, or in breach of the duty imposed upon him, by law, a

public officer is personally responsible to any person who sustains damage

thereby. The officer may also, it seems, be liable though there be no excess

of authority or breach of duty if in the exercise of his powers he is guilty

of harsh and oppressive conduct .

Turning then to the section of the said Post Office Act imme-
diately in question, 7, and to regulation 219, I can only reach
the conclusion, after a very careful consideration of them, that
apart from all other specified powers there is bestowed upon th e
Postmaster General under (d) the primary and general one t o
make regulations declaring what shall and what shall not be deemed to b e

mailable matter for the purposes of this Act.

This ypress power of further defining (by regulations hav-
ing the >n nie force as if part of the Act See . 7 (2)) the inclu-
sions of "mailable matter" under section 2 (h) is, in my opinion ,
independent of those further powers which follow it in the sam e
subsection, beginning with fixing the weights and dimension s
of letters and packets, and prohibition of explosives, etc ., and
ending with the marking of a warning "on the covering of let-
ters, circulars or other mailable matter suspected to concern
illegal lotteries, etc. . . . or concerning schemes devised o r
intended to deceive or defraud the public . . . . "

This last power of warning is not a limitation upon the righ t
to define the mailable matter which alone can be "sent by post "
(section 2 (h)) but confers the additional right of marking a

* NOTE . Cf . also the decision on 21st June, 1932, of the Privy Council i n
James v . Cowan, 4S T.L.R . 364 .—A ._M .

MARTIN ,
S .A .
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MORRISON, warning upon "matter" even though it is "mailable" ordinarily
C .J.S .C .
---

	

and also, if deemed advisable, for returning such matter to the
1932

	

senders instead of impounding or destroying it, as could be don e
March 4 . in the case of certain prohibited matter at least .

COURT of

	

By regulation 219 it is provided that
APPEAL

	

If it he established to the satisfaction of the Postmaster General that

any persons are using, or endeavouring to use the Post Office for any

June 7 .

	

fraudulent or illegal purpose, then, in any such case, it is hereby declared

that no letter, packet, parcel, newspaper, book, or other thing sent o r
LITERARY sought to be sent through the Post Office by or on behalf of or to or on
RECREe-

behalf of such person shall be deemed mailable matter .
Tioxs LTD .

SAUV E.

	

In the present case the Postmaster General after an extended
inquiry and correspondence with the appellants satisfied himself
that the post office was being used for a "fraudulent or illega l
purpose" in the "$500 Prize Puzzle Contest" and "$700 Cross -

MARTIN, word Competition" that they were carrying on through the mail ,
J .A .

and prohibited that illegal use, and therefore this Court has n o
jurisdiction to interfere with an adjudication so made withi n
the ambit of the statute .

This view of the case disposes of it in the main and therefor e
it becomes unnecessary to consider its other aspects, and so th e
appeal should be dismissed .

McPIIILLZPs, J.A. : This appeal is one from the judgment of
the learned Chief Justice of the Supreme Court who dismisse d
the action. The action was brought against the defendants in
their individual capacity not against the Postmaster Genera l
(The Honourable Arthur Sauve) and the District Superin -
tendent of Postal Service (J . F. Murray) . The relief asked
was general and special damages for wrongful interference wit h
the business of the appellant—an injunction preventing th e

Mer LLZrs, interference with mail matter either addressed to or sent by
the appellant and a declaration that the use of the mail by th e
appellant is lawful. The appellant was carrying on what i s
popularly known as cross-word puzzles and in connection there -
with a great amount of claimed legal mail matter was passin g
to and fro in mails and the Postmaster General in due cours e
and in the exercise of claimed statutory authority refused th e
privileges of the post office to the appellant in that the tendere d
mail matter was not in law mailable matter and was in contra-
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vention of the Post Office Act (R .S.C. 1927, Cap. 161 and MORRISON ,
c.a .s .c.

regulation 219 made in pursuance of section 7 (d),(e), (x) ,

(2) of the Post Office Act . Regulation 219 is in the following

	

193 2

terms :

	

March 4 .

acter, or in the business of an illegal lottery, so called gift concerts, or LITERARY
RECREA-

other similar enterprise offering prizes or concerning schemes devised or TIONS LTD.
intended to deceive or defraud the public for the purpose of obtaining

	

v .
money under false pretences, or in the business of selling or in any wise

	

SAUV E

disposing of counterfeit money or what is commonly called " Green Goods,"

or of drugs, medicines, instruments, books, papers, pamphlets, receipts, pre-

scriptions, or other things with the object or with the pretended object o f

preventing conception or procuring abortion, and if such person shall, i n
the opinion of the Postmaster General, endeavour to use the post office fo r
the promotion of such business, or if it be established to the satisfactio n

of the Postmaster General that any persons are using, or endeavouring to

use the post office for any fraudulent or illegal purpose, then, in any suc h

case, it is hereby declared that no letter, packet, parcel, newspaper, book,

or other thing sent or sought to be sent through the post office by or on
behalf of or to or on behalf of such person shall be deemed mailable matter .

Section 7 and subsections (d), (e), (x), (2) read as follows : MCPnILLIPS,
7 . The Postmaster General may, subject to the provisions of this Act,

	

J .A .

(d) make regulations declaring what shall and what shall not be
deemed to be mailable matter for the purposes of this Act, and for restrict-

ing within reasonable limits the weight and dimensions of letters an d

packets and other articles sent by post, and for prohibiting and preventin g

the sending of explosive, dangerous, contraband or improper articles ,

obscene or immoral publications, prints or photographs, or obscene o r

immoral post-cards, or letters or post-cards having printed, stamped, o r
written on the outside thereof any words or devices which, in the opinio n
of the Postmaster General, tend to injuriously affect the commercial or

social standing of the persons to whom they are addressed ; and for mark-

ing on the covering of letters, circulars or other mailable matter suspected
to concern illegal lotteries, so-called gift concerts, or other illegal enter -
prises of like character, offering prizes, or concerning schemes devised o r

intended to deceive or defraud the public, for the purpose of obtainin g

money under false pretences, whether such letters, circulars or other mail -

able matter are addressed to or received by mail from places within o r

without Canada, a warning that they are suspected to be of a fraudulent
character and for returning such letters, circulars or other mailable matter
to the senders ;

(e) establish the rates of postage on all mailable matter, not bein g

letters, newspapers or other things hereinafter specially provided for, an d

prescribe the terms and conditions on which all mailable matter other tha n

219. If it be established to the satisfaction of the Postmaster General COURT OF
that any person is engaged or represents himself as engaged in the business

	

APPEAL
of publishing any obscene or immoral books, pamphlets, pictures, prints,

engravings, lithographs, photographs or other publications, matter or thing June 7 .

of an indecent, immoral, seditious, disloyal, scurrilous or libellous char-
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(x) make such regulations as he deems necessary for the due and effec -
March 4 . tive working of the post office and postal business and arrangements, an d

for carrying this Act fully into effect .

LITERAR Y
RECREA- which has the force of statute law—see section 7 (2) as abov e

TIO'_V
v

LTn . set forth—determined that the mail matter the appellant i s
SAUVE insisting upon sending and receiving through His Majesty' s

mails is not mailable matter for the purposes of the Post Offic e
Act and in contravention of regulation 219 ; that is to say, th e
Postmaster General held that it had been established to hi s
satisfaction and within the purview of the Post Office Act an d
regulation 219, that the appellant was endeavouring to use th e
post office and send and receive letters, etc ., which to his—the
Postmaster General 's—satisfaction was not mailable matter and
which in fact was declared by him not to be mailable matter .
It is clear that the Postmaster General by virtue of the Pos t

mePmLLIrs, Office Act and regulation 219 which has the same force an d
J .A .

effect as the other portions of the Act has an absolute discretio n
and sovereign right to determine what is and what is not mail -
able matter . This being so how idle it is for the appellant t o
bring an action against the respondents when all that has been
done is in plain pursuance of the authority conferred upon th e
Postmaster General by statute and regulation having the forc e
of statute law, in fact, that which the Legislature has authorize d
the Postmaster General to do (Hawley v. Steele (1877), 4 6
L.J., Ch . 782, Jesse]. 1 .R., at p . 784) .

The Legislature having clothed the Postmaster General with
these extreme powers—but I have no doubt proper powers con-
sidering the question of peace order and good government 	 it i s
not within the province of a Court of .Tc ,tice to say what is th e
reasonable use of the conferred powers Lll anted by statute . That
is to say the di-, r( ion given by stun ute to the Postmaste r
General is an unfen red discretion to determine what shall and
what shall not be deemed to be mailable matter . How is i t
possible for the Court to say that the Postmaster General has

MORRISON, letters shall, in each ease or class of cases, be permitted to pass by post ,
c .J .s .c. and authorize the opening thereof, for the purpose of ascertaining whethe r

such conditions have been complied with ;

COURT OF

	

2 . Every such regulation shall have force and effect as if it formed par t
APPEAL

of the provisions of this Act .

June 7 .

	

Now it would appear that the Postmaster General actin g
within his powers given to him by statute and regulation 219,
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exercised a wrong discretion here? The language of the Legis-
lature is " . . . if it be established to the satisfaction of
the Postmaster General . . . no letter . . . or other
thing sent or sought to be sent through the post office . . .
shall be deemed mailable matter . " (Regulation 219) . That the
Postmaster General having pursued the statutory authorit y
vested in him and having arrived at the conclusion that th e
appellant was using or endeavouring to use the post office for a
fraudulent or illegal purpose 	 declared against the attempte d
user—something he was authorized to do and having exercise d
the power it is not for the Court to say that he has come to a
wrong conclusion	 he has acted and made his declaration al l
within the conferred powers granted to him by the Legislature .
I cannot see that there is any right in the Court to invade th e
authority of the Postmaster General so clearly and pronouncedl y
granted by the statute law. Now the respondents are being sued
in their individual capacity as and for an actionable wron g
which is permissible as I view it . Raleigh v . Goschen (1897) ,
67 L.J., Ch. 59 was a case where Romer, J . so held even
although such acts being actionable wrongs were done by th e
authority of the Government . But the present case presents no
features of that character. No actionable wrong could be sai d
to have been threatened here or took place 	 the respondents in
all that they did were acting in accordance with the provisions
of the Post Office Act and regulation 219, which must be read
as the statute reads "as if it formed part of the provisions o f
this Act" (R.S .C. 1927, Cap. 161, Sec. 7 (2) ) .

In Bainbridge v . Postmaster General (1905), 75 L.J., K.B .
366, Collins, M.R., at p . 372, said, speaking of individual lia-
bility, "so is the Postmaster for any fault of his own ." But
again neither of the respondents has been shewn to have been
guilty of any actionable wrong in the present case—all that ha s
been done is clearly referable to statutory authority and step s
taken in pursuance thereof and not otherwise . It is interestin g
to note the language of Jessel, M.R., in Hawley v . Steele, supra,
as reported in 6 Ch . D. 521, at p. 530, and apply the language
on the principle that it enunciated to the actions of the respond-
ents in the present case, notably under regulation 21 9

It appears to me, therefore, that here you have a legislative recognition
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	 taro language to make regulations declaring "what shall an d
LITERARY what shall not be deemed mailable matter" (R .S.C. 1927, Cap.
REGRET

161,

	

bSec. 7 (d)) and regulation 219 which forms part of th e
RECREA-

TIONS LTD.

USAVE provisions of the Post Office Act specifically covers and support s
all the actions of the respondents complained of at this Bar an d
in the Court below .

I do not propose to deal any further with the question as to
whether the present action is properly constituted and as t o
whether the respondents were capable of being sued in their
individual capacities save to refer to the judgment of New-
combe, J. in Rattenbury v. Land Settlement Board (1929) ,
S .C.R. 52 at pp . 56-64. At p. 56 "The judgment of 1' ignault,
Newcombe and Rinfret, JJ . was delivered by Newcombe, J., "

~ICPIIILLrrs, and at p . 64 we have this language :
J .A . It is not necessary for me to consider the position of the individua l

members of the Board, because I hold that, as such, they are not before th e
Court ; but, upon the authorities, it seems to be established that the doe r
of a wrongful act cannot escape liability by setting up the authority of th e
Crown, unless in proceedings by a foreigner against a British subject, i n
which ease an exception is introduced, as appears by Feather v. The Queen
(1865), 6 B . & S . 257, at pp. 279, 295, 296, in which Baron Parke's charge
in Baron v . Denman (1848), 2 Ex . 167, was explained . It seems to be only

in such a ease that it is of any use to justify upon the authority of an act

of State :

Walker v. Baird (1892), A.C. 491 .
In the present case the respondents are entitled to justif y

under the Post Office Act and regulation 219 and there is in m y
opinion clear and unmistakable authority written into the
statute law for all the acts alleged against the respondents bein g
acts supported by statute law and there is no action known t o
the law which can be postulated or founded upon conduct in
conformity with and authorized by statute and that is th e
present case .

The learned Chief Justice, in my opinion, in the Court belo w
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MORRISON, of the rightfulness of the discretion exercised by the War Department, in
C .J .S .C. preferring this land for the purpose ; and without intending, as I sai d

before, finally to decide the question, it seems to me it would be a very
1932

	

strange exercise of authority for me to hold that such a user of the lan d
March 4 . so authorized by the Legislature is a common nuisance which ought to be

restrained by injunction .
COURT OF
APPEAL

	

In the present case by virtue of the Post Office Act the Post-
master General has an absolute power authorized in no uncer -
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arrived at a proper conclusion in dismissing the action . There-
fore, it follows that my opinion is that this appeal should be
(dismissed .

MORRISON ,
e .J .S .c .

1932

March 4.

i\I3cDONALn, J .A. : Appellant company promoted cross-word
puzzle contests and offered the public for a consideration prizes COURT OFpuzzle

for correct solutions . It sent through the post office mail matter

	

—
advertising the competition with the rules governing the contest . June 7 .

Solutions, correct or otherwise, were returned to appellant LITERARY

through the same agency . The respondents are respectively His TIONS LTD.

Majesty's Postmaster General for Canada and the District

	

v .
SAUVESuperintendent of Postal Service in British Columbia .

Respondent Murray, acting on instructions from the Postmaste r
General, wrote appellant on December 15th, 1931, as follows :

The Postmaster General has decided that as there is distinctly an elemen t

of chance in obtaining the correct answers selected by the promoters of th e

puzzles the contest may be considered as tending to deceive or defraud th e

public and that in the circumstances the use of the mails cannot b e
sanctioned.

I am. therefore, requested by the Secretary of the Post Office Departmen t

at Ottawa to inform you to this effect and to call upon you to furnish a n

assurance that you will discontinue your activities in connection with thes e

puzzle contests in so far as the mails are concerned and I am also instructe d

to say that in the event of your failure to comply the usual prohibitory
MAcDoNALD,

J .A .
order will be issued denying you mailing privileges in Canada .

This ruling or order was later issued and implemented .
Appellant during the course of the correspondence betwee n

the parties, was prosecuted in the police Court at Vancouver fo r
"unlawfully advertising an offer to the public to foretell th e
result of a contest." The charge was dismissed on the groun d
that the problem involved skill and by diligence a correct solu-
tion was possible . I refer to this only to say that it has not, a s
submitted, any bearing on the point in issue. Authority may be
given by statute to prohibit the use of the mails in connectio n
with a business held by the Courts to be legal . It is solely a
question of statutory authority .

Appellant brought this action for damages for wrongful inter-
ference with the op( 'ation of its business, for an injunction, and
a declaration that ii- use of postal facilities was lawful . It was
conceded that the acts of the respondents amounted to a pro-
hibition of the use of the mails.

Respondents' counsel submitted that appellant had no righ t
9
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MORRISON, of action based on tort on the ground that while the post offic ec .J.s .c.
affords public facilities appellant was not affected in the exer-

1932

	

cise of a legal right ; in other words that the use of the pos t
March 4 . office is a concession or privilege and may be withdrawn . Rogers
COURT OF v . Rajendro Dutt (1860), 13 Moore, P .C . 209 particularly at
APPEAL p . 241 does not support this view . It merely decides that a
June 7 . lawful exercise of a right is not actionable although detrimenta l

to the party complaining. If the right to use a commercia l
LITERARY
RECR EA- agency maintained by the public for many years is denied to a

TIONS LTD . citizen a legal right is invaded . Further a mere threat to inter -
Lva fere with this right is actionable . As stated by Lord Davey in

Nireaha Tamaki v . Baker (1901), 70 L.J ., P.C . 66 at p . 72 :
Their Lordships hold that an aggrieved person may sue an officer of th e

Crown to restrain a threatened act purporting to be done in supposed
pursuance of an Act of Parliament, but really outside the statutor y
authority.

He refers, at p. 71, to a fallacy submitted on behalf of th e
respondents in this appeal, viz., "to treat the respondent as if h e
were the Crown or acting under the authority of the Crown . "
Respondents act under the authority of a statute.

Counsel also urged that respondents are agents of the Crown
MACDONALD, and responsible only to His Majesty and to Parliament ; that

J.A. the Attorney-General of Canada should be a party defendant ;
that the matter complained of was the performance of an Ac t
of State and the remedy, if any, by petition of right . The case
last referred to disposes of these contentions .

The point turns solely on the construction of the Post Offic e
Act and the regulations . Unless the act complained of, viz. ,
prohibition of the use of the mails can be justified by the statut e
(U.S.C. 1927, Cap. 161) respondents are liable in damages a s
two individuals who stepped outside the ambit of their officia l
duties to commit a tort, one for ordering the commission of th e
act, the other for implementing it . The interests of the Crown
are not affected ; nor the public revenues placed in jeopardy an d
it is not necessary that the Attorney-General should be a part\ .
We are not concerned with a high officer of State from o r

gh whom appellant seeks to recover moneys under publi c
control . It follows that the procedure is not by Petition o f
Right .

Nor is it a defence to say that whether acting within or
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beyond the scope of the Act, if the Postmaster General, in fac t
purported to act as such, he is not subject to an action in th e
Courts. In Musgrave v . Pulido (1879), 49 L.J., P.C . 20, i t
was held that the authority of the Governor of a Colony wa s
derived only from his commission and limited to the power s
expressly or impliedly entrusted to him . At p . 24, Sir Montague
E. Smith said :

Let it be granted that for acts of power done by a Governor under an d

within the limits of his commission, he is protected, because in doing them

he is the servant of the Crown, and is exercising its sovereign authority ;

the like protection cannot be extended to acts which are wholly beyond th e

authority confided to him. Such acts, though the Governor may assume

to do them as Governor, cannot be considered as done on behalf of the

Crown, nor to be in any proper sense acts of State .

If we had no statute limiting authority and the act com-
plained of was a political act of State performed pursuant t o
sovereign authority other considerations would arise. Where,
however, authority is defined by statute or by a commission w e
must look in that quarter for justification for the act attempte d
or performed. Even if acting for the Crown the agent woul d
be responsible for tortuous acts . Ile might be indemnified bu t
the right to compensation by the party injured is beyond ques -
tion (Rogers v . Rajendro Dull (1860), 13 Moore, P.C . 209 at
236 . The sanction of the State will not protect the agent fo r
the commission of a tort .

The doer of a wrongful act cannot escape liability by setting up th e

authority of the Crown :

Newcombe, J . in Rattenbary v . Land Settlement Board (1929) ,
S.C.R . 52 at 64) .

To hold otherwise would be to seriously interfere with th e
rights and liberty of the subject .

On the point that an action will lie against an officer of th e
State for a declaration that an act done by him cannot be sup -
ported by any Act of Parliament or State authority, I also refe r
to China _Mutual Steam Navigation Co . v . llaelay (1917), 8 7

L.J., K.B . 95 . All difficulties disappear when it is borne in
mind that this action is against individuals in their privat e
capacity for the commission of unauthorized acts, viz ., presum-
ing to act under a statute but really, as alleged, outside th e
authority conferred . The principle that an action for a tort wil l
not lie against the Crown or against any body representing the
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Crown, not in its private but in its official capacity, is no t
relevant .

	

(_llacicenziie-1 eanedf v . Air Council (1927), 9 6

L.J. K.B. 1145) . True a minister or a departmental head as
the servant of the Crown cannot be sued in his official capacit y
and thus subject the public funds to a levy . (Palmer v. ietch-
ins~~a (1881), (i App . Cas. 619) . That is not this case . "The
King can do no wrong" and therefore cannot authorize a wrong-
ful act . It follows that the King's authority- cannot be invoke d
as a defence to an action brought in respect to an illegal ac t
committed by an officer of the Crown (Robertson's Civil Pro-
ceedings by and against the Crown, 638) . It is, therefore, no
answer to say that the Postmaster General in any event pre-
sumed to act officially or that want of authority—if it existed 	
was due to mistake .

The same result would follow even if respondents acted i n
obedience to the order of the Executive or of any officer of State ,
assuming of course, that the act complained of was not author-
ized by statute . (Ralciyh v. Gosch,en Cl 898), 1 Ch. 73 at
p . 77) .

We were referred to Luby v. TVodehouse (1865), 17 Ir.
C.L.R. 618, to support the proposition that the act was done qu a
Postmaster General and that with or without legislative sanc-
tion it is not actionable . The ground of the decision is shew n
however by a true appreciation of the following extract at pp .
639-40 :

Well, the point decided bti the Court in this case was this—that, if an
action be brought, against the Lord Lieutenant of the day, for an act done
by him in his capacity of Lord Lieutenant (and there was no pretence fo r
saying that the acts were done here in his individual capacity as contra-
distinguished from his capacity of Lord Lieutenant), such an action is not
maintainable.

Also :
We entertain no doubt whatever that it would be contrary to the prin-

cipies of all law, and contrary to reason, to hold that, while the Governo r
of a country is discharging the high duty that he is entrusted with hr th e

Crown, even though there may be a private wrong, that can be redressed

by an action such as this.

And again as to the facts it was disclosed,- -
upon the plaintiff's own shewinr, and his own affidavits, that this ac t
complained of is an act coming within that rule .

This was followed in ~'iulIir an v . Earl Spencer° (1872), 6 Ir .
R.C .L. 1 7t, where it is clear from the judgment of Whiteside,
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C.J., at p . 177, that the Viceroy was exercising "the suprem e
authority vested in him by the Crown." True the act may be
wrongful for as Fitzgerald, J . points out at p. 179 the legality
of the acts may be open to question and it is because of thi s
aspect that these cases were cited for our consideration but th e
illegality referred to is of the same character as an act or orde r
made by a judge in his judicial capacity not in accordance wit h
law. In such a case no action "for acts done in that capacity
lies against a judge" (p. 177) . If, however, a judge steps out-
side his judicial functions and commits an illegal act he i s
answerable in law and it is no defence to say that when the tor t
was committed he was in fact a judge nor yet that he erroneously
thought he was acting in that capacity . In the case referred to
the act complained of, viz ., preventing a public meeting likely
to cause mischief, was an act conducive to the peace and safet y
of the public and therefore within the Viceroy's authority .

As stated the case turns solely on the construction of th e
statute and regulations, and I only referred briefly to the points
outlined because we were urged to give effect to them . It is
important too that private rights should be protected agains t
assumed authority .

I find, however, that respondents are protected by the statute .
The material section, viz ., 7 (d) and (e) reads as follows :
[Already set out in the judgment of cPHILLIPs, J .A.] .

"Mailable matter" as referred to is thus defined by section 2
(h) of the Act :
"mailable matter" includes any letter, packet, parcel, newspaper, book o r

other thing which, by this Act, or by any regulation made in pursuanc e

of it, may be sent by post .

The latter part of the material regulation, number 219 (th e
first part is also pertinent) passed pursuant to the Act (and i t
is not ultra wires) reads thus :

If it be established to the satisfaction of the Postmaster General tha t

any persons are using, or endeavouring to use the post office for an y

fraudulent or illegal purpose, then in any such ease it is hereby declare d

that no letter, packet, parcel, newspaper, book, or other thing sent o r

sought to be sent through the post office, by or on behalf of or to or o n

behalf of such person shall be deemed mailable matter.

Section 7 (d) ante authorizes the Postmaster General (sub-
ject to the provisions of the Act) to make regulations under (i t
was submitted) four heads . In my view there are five headings
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MORRISON, in the subsection. Mr. Mayers treated the first five lines as onee.J .s .c .
group and submitted that it referred only to the physical nature

1932

	

of matter that might be sent by post . I find two headings i n
March 4 . these five lines : 1. Regulations as to "what shall and what
COURT of shall not be deemed to be mailable matter" and 2 . "for restrict-
APPEAL ing . . . the weight and dimensions of letters and packets . . .

June 7.
sent by post ." The subsequent headings provide for : 3. Pro-
hibiting and preventing the mailing of dangerous or contraband

J .A .

	

senders."
The acts complained of were authorized under the first . head-

ing outlined. It was submitted that only under heading numbe r
5 could the Postmaster General act in the case at Bar and that
far from conferring a right to prohibit or prevent the use of th e
mails in the cases referred to authority only is given to stam p
on the outside of the offending missives (no power even to ope n
them) a "warning" and to return them to the senders . It was
also urged that as the subject-matter involved in this action i s
specifically dealt with under this heading and only a limite d
power conferred we cannot resort to the first heading, viz., to
make regulations declaring "what shall and what shall not b e
deemed to be mailable matter," and find in these general word s
authority for the action taken . It must be conceded that if the
clause last referred to stood alone the appellant must fail as onl y
"mailable matter" may pass through the post, and under tha t
heading the Postmaster General has arbitrary power by the Ac t
and the regulation quoted	 if established to his satisfaction to

RE
TIEAY articles and prohibiting and preventing the sending of obscen e

TIONS LTD . publications. 4. Prohibiting and preventing the sending of
v.

SAUVE letters having stamped or written on the outside words or
devices that would in the opinion of the Postmaster Genera l
tend to injuriously affect the person addressed . 5. Make regu-
lations for marking (i .e ., by the postal authorities) on th e
covering of letters circulars, etc ., suspected "to concern illegal
lotteries so-called gift concerts, or other illegal enterprises o f
like character offering prizes or concerning schemes devised o r
intended to deceive or defraud the public for the purpose o f
obtaining money under false pretences . . . a warning that
they are suspected to be of a fraudulent character and fo r

MACDONALD, returning such letters circulars or other mailable matter to the
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say that the letters in question are not mailable. The Court s

might regard it in another light : that is not material. Parlia-

ment conferred discretion on the minister to form his own

opinion on the question of fraud or illegality .

Does it follow that where we find an express power only "t o
stamp on the outside a warning and to return to the sender"

admittedly covering the ease at Bar—because appellant wa s

"suspected of engaging in an illegal enterprise"—that the poin t

is there fully dealt with excluding the possibility of finding

implied powers elsewhere ? I do not think so . First because

the power given under heading (1) ante to make regulations a s

to what may be treated as "mailable matter" is in itself direct

and explicit, inserted no doubt for a useful purpose. One can

call to mind cases where in the interest of public health an d

safety, as my brother MARTIN pointed out during the argument ,
letters perfectly legitimate should be regarded as non-mailable

for a time. The words, however, are not necessarily restricte d

to exceptional situations : they are of general import . "Mail-

able matter" by the interpretation section includes all letters .

In this case the regulations provide, as quoted, that the letter s

in question are not "mailable matter " if it is established to th e

satisfaction of the Postmaster General (and he so decided) tha t

the purpose in view was illegal . Secondly as to heading numbe r

(5) preventing resort to number (1) the principle invoked mus t

be applied with care. In Colquhoun v . Brooks (1888), 57 L .J . ,

Q.B. 70 at p . 73 Wills, J. said :
I may observe that the method of construction summarized in the maxim

"Expressio unius exclusio alterius" is one that certainly requires to b e

watched . . . . The failure to make the "expressio" complete very ofte n

arises from accident, very often from the fact that it never struck th e

draughtsman that the thing supposed to be excluded needed specific men-

tion of any kind .

Lopes, L.J., in the Court of Appeal, said in Colquhoun v .

Brooks (1888), 57 L.J., Q.B. 439 at p . 446 :
The maxim [referred to] has been pressed upon us. I agree with what is

said in the Court below by Mr . Justice wills about this maxim. It is

often a valuable servant, but a dangerous master to follow in the construc-

tion of statutes or documents. The exelusio is often the result of inadver-

tence or accident, and the maxim ought not to be applied when its applica-

tion, having regard to the subject-matter to which it is to be applied, leads

to inconsistency or injustice .
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Of course if it is clear that the Legislature expressly author-
ized a special method for dealing with a condition any othe r
mode is excluded unless authorized. But two courses of action
may be provided for, as for example in the case at Bar, viz ., a

prohibition or a warning, the latter a subordinate remedy .
I would dismiss the appeal .

Appeal dismissed .

Solicitors for appellant : Bird & Bird .

Solicitor for respondents : C. M . O'Brian.

REX v. FERRIER .

Criminal law—Theft with violence—Jury—Crown counsel's address —
Indirect com mnent on accused's failure to testify--Misdirection—R .S.C .
1927, Cap. 59, Sec. 4, Subsec . (5) .

Counsel for the Crown in a criminal prosecution, after dealing with th e

evidence for the prosecution, said : "I think there should be som e
explanation . "

" TIIE COURT : Be careful, _Sir . MacNeill.
"MacNeill : Should there not be some explanation on the part of th e

defence ?

"THE COURT : Mr . MacNeill, be careful . "

Counsel for the accused then asked that the jury be dismissed and tha t

there be a new trial . This application was refused and the case pro-

ceeding to its termination, the accused was convicted .

Field, on appeal, affirming the decision of FISHER, J ., that the remarks by

Crown counsel in no way indicated what it was that needed explana-

tion or who the person was who could give it . and cannot be distorte d

into "comment" within the meaning of subsection (5) of section 4 of

the Canada Evidence Act .

APPEAL by accused from his conviction by FIsnTR, J . on the
23rd of March, 1932, for stealing by means of violence an d

Statement when armed with an offensive weapon, a pencil from one Josep h
Wright on the 19th of February, 1932. X' o evidence was calle d
for the defence and the main ground of appeal was that counsel
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for the Crown made improper comments to the jury which
influenced them against the accused by referring to the failur e
of the accused to testify.

The appeal was argued at Vancouver on the 7th of April ,
1932, before MACDONALD, C .J.B.C., MARTIN, MCPHILLIPS and
MACDONALD, JJ.A .

Cahan, Jr ., for appellant : Wright was held up by two men
and $1.75 in cash, a milk ticket and a small lead pencil were
forcibly taken from him . Three days later the accused wa s
arrested and the lead pencil was found on his person . He was
not identified by Wright . There was no evidence submitted for
the defence and Crown counsel made comments in his addres s
contrary to the provisions of section 4, subsection (5) of th e
Canada Evidence Act, and there should be a new trial : see Rex

v . Morton (1928), 51 Can . C.C. 96 ; Bigaouette v . The King

(1927), S .C.R. 112 ; Rex v . Gallagher (1922), 37 Can. C.C .
83 ; Caron v. Regent (1930), 49 Que . I .B . 299 ; Rex v. King

(1905), 9 Can . C.C. 426 at p. 437 ; Rex v. Coppen (1920), 3 3

Can. C.C. 264 at p. 269.
Christopher Morrison, for the Crown : The whole question is

whether the words used by Crown counsel in his address s o
influenced the jury that there should be a new trial . What was
said is not a breach of subsection (5) of section 4 of the Act .
In the case of being in possession of stolen property the onus i s
on him to explain how he got it, and if he fails the presumption
is that he is the thief : see Roscoe's Criminal Evidence, 15th
Ed., 22. That there was no violation of the Act see Rex v .

Portigal (1923), 2 W.W.R. 289 ; Rex v. Aho (1904), 11 B .C.
114 ; Rex v. Skelly (1928), 1 D.L.R. 619 ; Rex v. Burdel l

(1906), 11 O.L.R. 440 ; Rex v. Kaplansky (1922), 51 O .L.R.
587 ; Rex v. Brayden (1926), 4 D.L.R. 765 at p . 770 .

Cur. adv. volt.

7th June, 1932 .

MACDONALD, C.J.B.(" . : This is an appeal under section 4,
subsection (5) of the Canada Evidence Act, complaining of a
reference by the Crown counsel which was supposed to intimat e
that the prisoner had failed to give evidence on his own behalf .
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The only facts we have before us is a copy of the words used b y
him which are as follows :

Mr. Macl%eill, Crown counsel, in his address to the jury ,
June 7 . said :

I think there should be some explanation.
REX

THE COURT : Be careful, Mr . MacNeill.v .
FERRIER

	

MacNeill : Should there not be some explanation on the part of the
defence ?

THE COURT : Mr . MacNeill, be careful "

That is all we have before us to guide us in our conclusion .
What it was that needed explanation or who was the person o r
only person who could give it is in no way indicated . The eases
in which a reference of this sort alleged to be obnoxious to th e
accused usually chew such circumstances as are an indicatio n

MACDONALD, that the reference is to the accused and that the explanatio n
C .J .B .C .

should be given in the witness box by the accused . Here we
have nothing of the kind .

The most authoritative case on the meaning of section 4, sub -
section (5) is Bigaouelle v . The King (1927), S .C.R. 112,
where Mr . Justice Duff states the rule that ought to govern .
Also Rex v. Aho (1904), 11 B.C. 114, where the full Court of
this Province declined to interfere in a much stronger case fo r
the accused ; also on the same subject Rex v. Copper (1920) ,
33 Can. C.C. 264 .

I would dismiss the appeal .

MARTIN, J.A . : By this appeal from the conviction of th e
appellant for stealing a pencil from the person of one Joseph
Wright by means of violence, "then being armed with an offen-
sive weapon, to wit, a pistol," two questions were raised i n
argument, but the first, a motion for leave to appeal on question s
of fact, was unanimously refused, leaving only the second, viz . ,
that :

Counsel for the Crown in his address to the jury improperly referred t o

the failure of the accused to testify .

Section 4 of the Canada Evidence Act, Cap . 59, R.S.C. 1927 ,
relied on provides that :

(5 .) The failure of the person charged, or of the wife or husband o f

such person, to testify, shall not be made the subject of comment by th e

judge, or by counsel for the prosecution .

In support of the prosecution two police officers were calle d

COURT OF
APPEAL
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who testified to the arrest of the accused at about midnight two
days after the robbery and finding upon his person, in his ves t
pocket, the pencil that had been stolen from Wright . The
accused's counsel did not call any witness in defence, and th e
Crown counsel in his address to the jury said :

MacNeill : I think there should be some explanation

THE COURT : Be careful, Mr. MacNeill.
MacNeill : Should not there be some explanation on the part of th e

defence
THE COURT : Mr . MacNeill, be careful .

The official report proceeds :
Cahan : At this point I will enter an objection, and would ask that th e

jury be dismissed, and would ask for a new trial of the prisoner .
THE COURT : Mr . MacNeill, what have you to say? I refuse the applica-

tion . You may go on .

MacNeill : Yes, my lord, I will,

[MacNeill concludes address to jury. ]

In his charge to the jury the learned judge, referring to th e
finding of the pencil, said :

. . . .if it is proved to your satisfaction beyond reasonable doubt to
which I will refer later—if the prosecution have proved recent possessio n

of stolen goods, then in the absence of any explanation which may reason-

ably be true, the jury may find a prisoner guilty, but are not bound to do so.

No objection was taken here or below to this instruction o f
the learned judge (though he used the same word, "explana-
tion," the use of which by counsel is objected to) nor could i t
properly be taken having regard to high and unquestione d
authority upon the point, particularly the unanimous decision
of the five judges of the Court for Crown Cases Reserved in th e
leading case of Reg. v. Laregmead (1864), Le. & Ca . 427 ,
wherein Chief Baron Pollock said, 438 :

If a man is found in possession of stolen goods shortly after they ar e

stolen, he must give some account of them ; and the rule is the same,
whether the person in whose possession they are found is the thief or th e
receiver .

And Mr. Justice Blackburn said, p . 441 :
When it has been shewn that property has been stolen, and has bee n

found recently after its loss in the possession of the prisoner, he is calle d

upon to account for having it, and, on his failing to do so, the jury may

very well infer that his possession was dishonest, and that he was eithe r

the thief or the receiver according to the circumstances .

This last passage was accepted as the exposition of the law b y
Mr. Justice O'Connor in the High Court of Australia i n
Trainer v . The King (1906), 4 C.L.R. 126, at 139 ; and Chief
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COURT OF Justice Griffith spoke to identical effect at p . 132 (after the case
APPEA L
—

	

had been cited, p . 130) that :
1932

	

It is a well-known rule that recent possession of stolen property is evi -

June 7
. dence, either that the person in possession of it stole the property, or

	 received it knowing it to have been stolen, according to the circumstances

REX

	

of the case . Prima facie, the presumption is that he stole it himself, but i f

v .

	

the circumstances are such as to shew it to be impossible that he stole it ,
FERRIER it may be inferred that he received it, knowing that someone else had

stolen it .

In the Irish Court for Crown Cases Reserved, in Reg. v .

McMahon (1875), 13 Cox, C.C. 275, Chief Justice Whitesid e
said, p . 281, that "it is the duty of the judge who tries the case
to point out the difference between the different offences" and i t
is beyond question that the learned trial judge in this case
properly discharged the duty incumbent upon him when he tol d
the jury that the circumstances of the case required the accuse d
to give an "explanation" of them, which is a milder way o f
saying, in the said language of Reg. v. Langmead, that he was
"called upon to account for having possession" of the stole n
property. Now if that is so in the case of one who occupies th e
commanding and impartial position of the presiding Judge o f

MARTIN, Assize, much more is it so in the case of counsel to whos e
J.A.

similar expressions the jury would properly attach less weight ,
and it would be putting an unwarrantable strain upon the sai d
section of the Evidence Act to hold that a direction or observa-
tion "by judge or by counsel" essential to justice in the proper
understanding of the case constituted a "comment" upon "th e
failure of the person charged . . . to testify."

This view of the matter was, in principle, taken unanimousl y
by four judges of the old Full Court of this Province, including
Mr. Justice Duff now of the Supreme Court of Canada, an d
myself, nearly 28 years ago in the leading case of Rex v. Aho
(1904), 11 B.C. 114 wherein the Chief Justice said, per
euriani, at pp. 116-7 :

. . . To hold that a direction to the jury that the accused has failed
to account for a particular occurrence, when the onus has been cast upo n
him to do so, amounts to a comment on the failure to testify, would para-

lyze the action of the Court in the discharge of its most essential function ,
viz . : to charge the jury on all questions of law which have any relevant

bearing on the case including the question as to when the onus shifts .

This decision has not only never been questioned in thi s
Province but approved and followed more than once in eases
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reported and otherwise, e.g., by this Court in Rex v. IlIay
(1915), 21 B.C . 23, wherein (p . 24) the trial judge had
commented on the fact that the accused had failed to account for a par- 1932

ticular occurrence to which, by reason of the testimony adduced agains t

him, the onus was cast upon him to answer .
June 7 .

All the five judges were of opinion that this did not constitute

	

REx

an infraction of the said section .

	

FERRIER

In Rex v. Burdell (1906), 11 O.L.R . 440 (a case of a tobacco
pouch being found upon the prisoner) the five judges of the
Court of Appeal of Ontario unanimously decided that the tria l
judge had given a proper direction to the jury when he tol d
them, p . 441 :

. . . if a man is found in possession of goods which were shewn to

have been stolen, and is found in possession of them shortly after the y

were stolen, then he is expected to be able to tell how he came by them ,

and if he gives a satisfactory account of how he came by them, or satisfie s

the jury in ,any way by the evidence of other people how he came by them ,

then he goes free . But if he is unable to satisfy a jury, or to tell how h e

came by them, then it is not unreasonable to suppose that he came by them

by having stolen them .

In delivering the judgment of the Court of Appeal Mr.
Justice Osier said, p . 448 :

	

MARTIN ,

. . . after a careful consideration of the charge I am quite satisfied

	

J .A .

that the trial judge did not suggest or intend to suggest to the jury that

the prisoner might have given evidence in his own behalf, or that an infer-

ence unfavourable to him might be drawn from the fact that he had not

done so . The learned judge merely told the jury of the presumption whic h

might, under all the circumstances of the case, be drawn from the fact o f

his not having given an account of how the stolen property came into hi s

possession, an account and presumption entirely unconnected with his not

giving evidence on his own behalf as a witness at the trial: Fops v . Th e

Queen (1894), A .C . 650, 651 .

This is in accord with the instruction to the jury given by
Mr. Justice Duff in Rex v. Tlreriault (1904), 11 B .C . 117 a t
120, viz . :

. . . I told the jury that if they were satisfied on the evidence tha t

exhibits 1 and 2 had been stolen from the prosecutors' shop by somebod y

and if they were satisfied, from the place in which the goods were found .

that the goods had been placed there by the prisoner and that his per'oua l

possession of them was the only reasonable explanation of their being foun d

there, then the onus was on the accused to account for his possession o f

them : and, in the absence of some reasonable explanation of his posse ssio n

they might find him guilty of theft .

This direction was unanimously upheld by the Full Court ,
-own Cases Reserved, including Mr . Justice Duff

COURT OF
APPEA L
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and myself, and we said that "there was an onus cast upon hi m
[the accused] to account for the possession," and that, p. 121 :

1932

	

"it was not necessary for the Crown to negative such hypotheses
June 7 . as that the ()Amer had not given them away, or that some chil d

REx

	

might have taken them," etc.
v .

	

And in the leading case of Rex v . Schama (1914), 84 L.J . ,
FERRIEx

K.B. 396, the Court of Criminal Appeal in England, on tha t
rare occasion composed of five judges, said, per Lord Reading ,
C.J. (p. 398) :

In a case, such as the present, where a charge is made against a perso n

of receiving stolen goods well knowing the same to have been stolen, when

the prosecution have proved that the person charged was in possession o f

the goods, and that they had been recently stolen, the jury should then b e

told that they may, not that they must, in the absence of any explanation

which may reasonably be true, convict the prisoner . But if an explanation

has been given by the accused, then it is for the jury to say whether upo n

the whole of the evidence they are satisfied that the prisoner is guilty . I f

the jury think that the explanation given may reasonably be true, although

they are not convinced that it is true, the prisoner is entitled to b e

acquitted, inasmuch as the Crown would then have failed to discharge th e

burden imposed on it by our law of satisfying the jury beyond reasonabl e

doubt of the guilt of the prisoner . The onus of proof is never changed i n

MARTIN, these cases : it always remains on the prosecution . That is the law .

J .A. The Alto ease has often been cited and relied upon by th e
Courts of Canada, e .g ., in Rex v. Skelly (1927), 61 O.L.R. 497 ,
501 (C .A.) ; in Rex v. King (1905), 6 Terr . L.R. 139 (en

bane) ; in Rex v . Romano (1915), 24 Can . C.C. 30, 33 (K.B .
Que.) ; Rex v. fsaplan.sky (1922), 51 O .L.R. 587, 590, and in
Caron v. Regem (1930), 49 Que. K.B. 299, 303 ; the only
instance in which I can find any doubt ever having been
expressed regarding it is by Mr . Justice Stewart in Rex v .

Gallagher (1922), 17 Alta . L.R. 519 ; 1 W.W.R. 1183, wherein
he said that "he was rather inclined to the opinion that th e
Court went too far," but his solitary views in that respect were
not shared by the other members of the Bench and they wer e
really ol,iler because the ease before hint turned precisely upo n
the point that though the possibility of explanation or denial of
state e ats made by the accused to the police respecting his

–de ll of firearms rested solely upon his testimony yet th e
juda~~ lee ID -cal the jury, "that is not (7, 77', (l by the defendant"

and, "l, is no suggestion from tae de ' mice or any other

person that he could have gone any other way" which instrue-

COURT OF
APPEAL



XLVI.] BRITISH COLUMBIA REPORTS .

tions are thus emphasized by italics in the leading judgment o f

Mr. Justice Beck. These marked references to the accused 's
personal capacity to testify were construed by the Court a s

"referring to the opportunity of the accused to give evidence a t
the trial," and therefore constituting "indirect and covert allu-

sion to defendant's silence . "
Upon this ground alone, in my opinion, and with all respect ,

can that judgment be supported, and it is decidedly not a n
authority for the further and general proposition that it i s
"comment" for the judge merely to tell the jury that a state-
ment of fact is uncontradicted even when the defendant is th e
only person who can contradict it, and in that respect the
unanimous decision of the Manitoba Court of Appeal in Rex v.

Porligal (1923), 33 Man. L.R. 46, correctly states the law in
the language of Chief Justice Perdue at p . 47, and of Mr.
Justice Fullerton at p . 49, and of Mr. Justice Dennistoun at
p . 53, wherein the Gallagher case is distinguished and confine d
to its proper limits and the error in the head-note corrected .
The Chief Justice said, pp . 47-8 :

What is forbidden is comment by the judge, or the counsel for the prose-

cution, on the failure of the person charged to testify in his own behalf .

The alleged comment complained of in the present case is that counsel fo r

the Crown in his address to the jury twice referred to the fact that

important evidence for the prosecution had not been contradicted . This ,

it appears to me, was merely a statement as to the evidence before the jur y

and was not a comment upon the failure of the accused to testify .

Fullerton, J.A., at p . 49, referring to counsel's submission
that the Crown 's witnesses could only be contradicted by th e
accused and therefore indirect comment had resulted, said :

One answer to this contention is that the evidence in the case is no t

before us and we do not know that it can only be contradicted by the

accused. Assuming, however, such to be the ease, I would still be of th e

opinion, in the circumstances of the present case, that the contention i s

unsound .

And after considering and restricting the Gallagher ease he

proceeded, p. 50 :
One can easily understand that when a judge is dealing with a specific

piece of evidence which obviously can only be contradicted by the accuse d

he may very easily use language which will contravene the statute, but

each case must depend on its own circumstances and no general rule can be

laid down applicable to all cases .

Dennistoun, J .A ., after citing with approval some of the
valuable extended observations of Mr . Justice Riddell in Rex
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intention of the Legislature, that the Courts should strain the language

used to afford an escape to an accused person who has otherwise been fairly

tried and convicted.

193 2

June 7 .

v . Kaplansky, supra (to which I refer without citation) a t
589-90, adhering to his former ruling in Rex v. Guerin (1909) ,
18 0.1, .R . 425, went on to say, pp . 53-4 :

Similarly a general remark by Crown counsel to the jury that the cas e

for the Crown has not been contradicted is surely permissible . To hold
REx

	

otherwise would, to my mind, unduly hamper the presentation of the cas e
v.

	

for the prosecution, and it is not in the interests of justice, nor was it th e
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These views are also supported by, e .g ., Rex v. Coppen
(1920), 33 Can. C.C . 264 ; Rex v. Brayden (1926), 4 D.L.R.
765, 770 ; and, particularly, Rex v. Skelly (1927), supra .

It is, with respect, unfortunate, in my opinion, that the Cour t
in the Gallagher case founded its judgment upon the Texas case
of Dawson v . Stale (1893), 24 S .W . 414, when that case (which
was peculiar in the graphic and pointed way that the prosecut-
ing attorney referred to the lack of denial) had been unani-
mously rejected as bad law by the Supreme Court of Iowa i n
State v. Hasty (1903), 96 N.W . 1115, at 1119, the head-not e
of which correctly gives the decision of that Court, viz . :

12 . A statement by attorney for the State that the testimony of a n

alleged eyewitness of the crime was uncontradicted was not a comment on

failure of accused to testify in his own behalf, contrary to Code, § 5484 ,

though defendant was the only person who was in a position to contradic t

such testimony .

Moreover, the ostensible citation of the "view expressed in"
the Dawson ease that the Alberta Court relied upon, 5 2 2, doe s
not at all appear in that ease, but is merely an editorial annota-
tion to Reg. v. Corby (1898), 1 Can. C.C . 457, 466, adopte d
without verification .

If resort is to be had to American decisions upon our crimina l
law, a leading case on this ,L-p, (•t of it is the well-known one of
Commonwealth v . 11'ebstc r (1850), 59 Mass. 295 and 386 ,
which is remarkable in that it was of a nature corresponding
to our trial at Bar, and held before four ju~1,, - of the Suprem e
Court of that State (the "full Court in the >t instance," 394)
wherein the accused, a professor of eheniis iry in the medica l
college in Boston, was charged with murder under extraordinar y
circumstances . The ease is of unusual interest because it con-
tains the unusually fine and instructive charge to the jur y

MARTIN,
J .A .
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delivered on behalf of the Court by that eminent jurist Chief
Justice Shaw* and in the course of it the Court, p . 316, directed
the jury in a well-known passage (cited, e .g ., by Wigmore on
Evidence, Vol. 3, Can. Ed., sec. 2273) :

145

COURT OF
APPEAL

193 2

June 7 .

	

A few other general remarks occur to me upon this subject, which I will

	

RE x

	

submit to your consideration . Where, for instance, probable proof is

	

ro
brought of a state of facts tending to criminate the accused, the absence FERRIER

of evidence tending to a contrary conclusion is to be considered,—thoug h
not alone entitled to much weight ; because the burden of proof lies on the

accuser to make out the whole case by substantive evidence . But when

pretty stringent proof of circumstances is produced, tending to support the

charge, and it is apparent that the accused is so situated that he coul d

offer evidence of all the facts and circumstances as they existed, and shew ,

if such was the truth, that the suspicious circumstances can be accounte d

for consistently with his innocence, and he fails to offer such proof, th e
natural conclusion is, that the proof, if produced, instead of rebutting ,
would tend to sustain the charge. But this is to be cautiously applied, and
only in eases where it is manifest that proofs are in the power of the
accused, not accessible to the prosecution .

It remains to consider the decision of the Supreme Court of
Canada in Bigaouette v . The King (1927), S.C .R. 112, which
was much relied upon by the appellant. In that case it wa s
held that comment could fairly be implied from the emphasize d
language in the passage from the judge's charge cited in th e
judgment, the Court, per Mr. Justice Duff, said (p . 114) :

It seems to be reasonably clear that, according to the interpretation

which would appear to the jury as the more natural and probable one, th e
comment implied in this passage upon the failure of la defense to explain
who committed the murder would, having regard to the circumstance s
emphasized by the learned trial judge, be this, namely, that it related t o

the failure of the accused to testify upon that subject at the trial .

That language, doubtless appropriate to those particular
facts, could not fairly be applied to these .

His Lordship then proceeded to a general principle :
The law, in our opinion, is correctly stated in the judgment of Mr . Justic e

Stuart in Rex v . Gallagher [supra], in these words :
. . . it is not what the judge intended but what his words as uttere d
would convey to the minds of the jury which is the decisive matter . Even

if the matter were evenly balanced, which I think it is not, and the lan -

" NOTE : His "very able and elaborate judgment" in Farwell v . The Bos-
ton and Worcester Rail Road Corporation (1842), 4 Mete . 49, on commo n
employment, was adopted by the [louse of Lords in itartonshill Coal Com-
pany v . Reid (1838), 3 Macq. H.L . 266, 297, and received the unusual dis-
tinction of being printed in that volume at p . 316 : cf . also Revell o n
Negligence, 4th Ed ., 819, and Fanton v . Denville (1932), 48 T.L .R. 433, per
Scrutton, L .J ., at p. 435 .—A .M .

MARTIN ,
J .A .
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but one wherein the jury could not in reason, having regard to
FERRIER its nature and circumstances "take the words in the sense in

which it was forbidden to use them."
It should be noted that there is no indication of any doubt o n

the part of the Supreme Court of the correctness of the decisio n
in the Alto case, wherein Mr. Justice Duff had taken part a s
already mentioned . In the case at Bar there were severa l
obvious ways in which the accused, if innocent, could have
"explained" or "accounted for" his recent possession of th e
stolen article by calling witnesses other than himself to prove ,
if possible, e .g . :

(1) That he was not present at the time of the theft, which
alibi would be his best defence, Commonwealth v . Webster,

supra, p. 319, because it would establish that at worst he was a

MARTIN, receiver and not the thief as charged ; (2) that he had been in
J .A . possession of the property before the theft ; (3) that John Do e

had found the property and given it to him ; (4) that he ha d
found it when in John Doe's company ; (5) that it had been
sold to him by Richard Roe, etc., etc.

Whatever, therefore, might be said in other cases the language
used by counsel in this one cannot be distorted into "comment"
within the meaning of the said Act .

There are many cases, in their ever varying circumstances ,
in which it was held, and properly so, it may respectfully be
said, that the statute had been infringed, but they are all, when
examined, clearly distinguishable from the case at Bar, e .g . ,
our own decision in Rex v. 11ah lion Hung (1920), 28 B.C .
431 ; Reg. v. Coleman (1898), 2 Can. C.C. 523 ; Reg. v . Corby

(1898), 30 T .S.R . 330 ; Rex v . McGuire (1904), 36 Q.B.R .
609 ; Rex, v. King (1905), supra; Rex v. Romano (1915) .
supra; and Caron v . Regent (1930), supra, which last turne d
upon the judge's reference to "l'accuse," pp . 302-3 .

It follows from all the foregoing that the statutory prohibition
has not been violated by what occurred herein and the ruling o f

COURT OF gunge used were merely just as capable of the one meaning as the other,
APPEAL the position would be that the jury would be as likely to take the word s

in the sense in which it was forbidden to use then as in the innocuou s
1932

	

sense and in such circumstances I think the error would be fatal . "

June 7 .

	

That equally unexceptional language is also not applicable t o
this case because it is not one of an "even balance" of meaning,
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the learned trial judge was sound in law, and therefore th e
appeal should be dismissed .

McPHILLIrs and MACDONALD, JJ.A. agreed for the reason s
given by MARTIN, J.A .

Appeal dismissed.

Solicitor for appellant : C. H. Cahan, Jr.

Solicitors for respondent : MacNeill, Pratt & MacDougall .

AGNEW AND AGNEW v. HAMILTON .
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Landlord and tenant—Suite above a store—Defective premises—Persona l
injuries to tenant's wife—Demised premises—Liability of landlord .

193 2

June 13 .

The defendant, who was the ' owner of a store building containing two suite s

above the store, rented one of the suites to the plaintiff R . J. Agnew .
There was access to the suites by stairs both at the front and the back ,
and at the back was a porch which was common to the two suites . The
tenant's wife, who lived in the suite, leaned against the railing on the
porch when cleaning a rug and the railing giving way, she fell to th e
ground below sustaining injuries .

Held, that a finding in the plaintiff's favour as to the railing being a trap
would not avail them unless it was found that it existed with respec t
to a portion of the building which the defendant had not demised an d
which was under his control as landlord, but the railing formed a

portion of this so-called porch and the porch was a part of the demised

premises and so treated by the tenants in their joint user, the plaintiff s
therefore have no redress .

ACTION- for damages for injuries sustained by the plaintiff ,
Lyla Stein Agnew, in falling from a porch in the rear of th e
premises in which she lived with her husband . The railing on
the outside of the porch gave way as she leaned against it . The
defendant was owner of the premises, being a store building, th e
floor above the store consisting of two suites, one of which

AGNE W
V .

HAMILTO N

Statement
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was rented to plaintiff R. J. Agnew and occupied by himself
and his wife. The porch at the rear was common to the tw o

1932 suites and used by both tenants . While Mrs. Agnew was shak-
June 13 . ing a rug on the porch she leaned against the railing whic h

AGNEW
gave way and she fell a considerable distance to the ground ,

v.

	

sustaining severe injuries . The relevant facts are set out in the
HAMILTON reasons for judgment . Tried by MACDONALD, J. at Vancouver

on the 13th of June, 1932 .

Grossman, for plaintiffs .
O'Brian, K.C., and A. C . DesBrisay, for defendant .

MACDONALD, J . : The plaintiff seeks to recover damages from
the defendant through a regrettable accident which occurred on
the 9th of January, 1932, and from which the plaintiff Lyla S.
Agnew sustained serious injuries . It appears that the defend-
ant gave the plaintiff R . J. Agnew possession of a suite, consist-
ing of one-half the upper part of a store building owned by th e
defendant on Broadway West, Vancouver . There was an under-
standing at the time when such possession was given, that rent
should not be payable by the tenant until such tenant was earn-
ing wages, and thus in a position to make payment . After a
time, in pursuance of this arrangement, rent was paid by the
plaintiff R . J. Agnew, but at the time of the accident such ren t
was considerably in arrears. However, the plaintiff R. J.
Agnew was still a tenant at the time, and the defendant as a
landlord, was responsible to him and his family. The plaintiff,
Lyla S . Agnew, the wife of the said plaintiff R . J . Agnew, while
in pursuance of her household duties and shaking dust from a
rug or piece of carpet, on what has been termed a porch, in th e
rear of the demised premises, must according to my view of th e
matter, have pressed so heavily against the railing at that point
that it gave way and she fell a considerable distance to the
ground, and suffered the injuries to which I have referred .
Reference is made to this railing in the plaintiff's statement of
claim, and it is alleged that it appeared to be in a good and soli d
condition for the purpose for which it was to be used, but it i s
then stated that it was actually out of repair and dangerous
to persons lawfully using the same .

148

MACDONALD,
J .

Judgment
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Several defects are outlined in the pleadings as to this railing ,
but the situation is summed up in the close of the paragrap h
relating thereto, by a statement that the railing or fence con-
stituted a trap or hidden danger . It was submitted that if i t
should be held that the condition of the railing was such as to AGNE W

be a trap, causing the accident, that the defendant was liable to

	

V .

the plaintiffs on the ground of negligence, it being contended
that there was a breach of duty on the part of the defendan t
which created the liability, even though he was unaware of th e
existence of such a trap .

Numerous authorities were cited upon this and other point s
which arose during the trial, but no good purpose would be
served by my attempting to discuss these authorities at an y
length, or reserve my judgment for that purpose. I intimated
to counsel for plaintiffs during the argument that a finding in
their favour as to the railing being a trap, would not avail them
unless I first found that it existed with respect to a portion o f
the building, which the defendant had not demised and whic h
was under his control as landlord . In other words, that if the
railing was upon the demised premises, that the plaintiffs ha d
no redress . Plaintiffs relied upon the law as shortly stated in
the Canadian edition of Williams on Landlord and Tenant, at
p. 575 :

If the landlord permits access to the demised premises through entrances

or over passages or stairways retained in his possession and control, th e

extent of his liability is that he is bound not to create a trap or conceale d

danger . In other words the means of access must be what it appears to be ;

if he provides a stairway it must be a proper stairway—one defective ste p

renders it an improper stairway—if he provides a balustrade it must b e

sufficient to withstand reasonable pressure.

The correctness of my view, that a finding to this effect wa s
essential in order that the plaintiffs should succeed, is borne ou t
by numerous authorities . I need only refer to the leading cas e
in the House of Lords, of Cavalier v. Pope (1906), A.C . 428 ,

at p . 430, where the law as laid down by the Court of Common
Pleas, in Robbins v . Jones (1863), 15 C.B. (x.s .) 221, was
approved of to the following effect :

"A landlord who lets a house in a dangerous state is not liable to th e

tenant's customers or guests for accidents happening during the term : for ,

fraud apart, there is no law against letting a tumble-down house ; and the

tenant's remedy is upon his contract, if any."
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Without further dealing with the law on the subject, in m y
opinion the situation is narrowed to the extent, to which I wil l

1932

	

shortly refer . While to some extent the happening of the acei -
June 13 . dent might cast some burden upon the owner of the premises ,

AGNEW still the situation is such that if that portion of the demise d
v.

	

premises has been leased to these plaintiffs, then they have n o
FIA3SILTON complaint or right of recovery as against the defendant. Then

was the railing a portion of the demised premises ? It is allege d
in the statement of claim that the access to these demised prem-
ises from the street was by a common staircase, and there was a
common staircase from the rear of the demised premises, als o
that there was a common hallway and a common rear porch, al l
of which it was alleged being under the control or possession of
the defendant, and not coining, as it were, under the control an d
possession of the plaintiff R. J. Agnew, as a tenant. I had the
opportunity, with the approval of counsel, of viewing the prem-
ises, and while not disagreeing with that statement as to th e
situation, I think I prefer to put it in my own way, and it is this :
The entrance to these two sets of premises, or suites, was from
the street by a broad staircase, with swinging doors. Then at

Judgment the top of the staircase, there was an open space which would be
useful for both tenants and their families . From that ope n
space there was a narrow hallway with swinging doors to the
rear of the building . On the way to the right there was a
laundry room which was provided for the use of both tenants.
Then this area, or porch, as it has been described, was in th e
rear . It has been termed a "porch," and for the sake of a better
term I will apply it, to that portion of the building. It was not
a mere landing. It was of considerable size. It was utilized by
the tenants jointly, there being a set of shelves or lockers an d
Mrs . Matthison, the other tenant, used a portion for her refrig-
erator. Then as you went to the rear of this porch, on th e
right you encountered a staircase which afforded access to th e
yard in the rear, and thence to the coal and wood-shed provide d
by the landlord for the use of his tenants . It was not an open
portion of the building except at the rear . In other words, it
was covered in and became a useful part of the demised premises .

I was concerned at first with the case of McPherson v. Credi t

Folic/el . Franco Canudien (1929), 2 W.W.R. (i23 . It seemed

150
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to me unless the facts differed from those here presented, tha t
this would be an authority which I should, in deference to th e
Court of Appeal of Alberta, follow . I found there that the facts ,
on closer perusal, are altogether different, or are so different a s
to create in my mind a conclusion that this case is not a n
authority which should be followed. Returning, then, to a con-
sideration of this so-called porch, the evidence shewed user by
both tenants jointly. It is true that the defendant had paid fo r
the lighting, but the details of that payment are not present fo r
the moment to my mind . Beyond this he in no way exercise d
any control or supervision of that portion of his building . In
renting to his tenants he did not reserve any portion of th e
upper part of the building, and if my recollection serves m e
right, there was some discussion as to how the hallways migh t
be kept clean, and this matter of cleanliness was left to be deter -
mined and arranged between the two tenants . The defendant
(lid not supply any janitor service, nor in any way, to my mind ,
spewed that he was exercising any rights over the upper portio n
of the building leased to two tenants . I think that the railing
formed a portion of this so-called porch, and that such porc h
was a part of the demised premises, that it was so considere d
and treated by the tenants in their joint user . They could have
excluded anyone from occupying it, just as they could have done
with the laundry room provided for their joint benefit .

Having reached this conclusion, and bearing in mind the law
with respect to the obligations of a landlord, to the extent eve n
of renting tumbledown houses, I do not consider that th e
defendant was liable to the plaintiff in connection with thi s
accident . I do not think any liability can be created b y
the conduct of the defendant after the accident, and certainl y
not by his actions in making payment to the doctor, and payin g
some of the expenses attendant upon the nursing . If he is not
already liable, those actions should not create a liability . They
were in accord with his treatment of his tenant before the tenan t
became in a position to pay rent . The result is that the action
is dismissed .

Action dismissed .

15 1

MACDONALD,
J.
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REX v. HARDY .

Excise Act—Seizure of foreign vessel within territorial waters—Alcohol o n
board—Conviction of owner—Habeas corpus—Certiorari—Vessel boun d
from Seattle, U .S .A . to Alaska—Jurisdiction—R .S .C. 1927, Cap. 42,
See . 111—Can . Stats . 1930, Cap . 18, Sec. 9 .

The accused, a foreigner, owned a foreign vessel that cleared from Seattle,
U.S .A ., bound for Alaska. The vessel was seized in the territoria l
waters of British Columbia and accused was convicted on a charge wit h
respect to alcohol found on board, under section 181 of the Excise Act .
On habeas corpus proceedings with certiorari in aid :

field, that assuming the waters in question are territorial waters, they are
so placed that passage over them is necessary or at least convenient ,
and generally used for the navigation of open seas and should b e
deemed international in that sense . The accused is a foreigner sailing

a foreign vessel from a foreign port bound on a foreign voyage, passin g
through territorial waters, so placed that passage over them is con-

venient and generally used as the most direct route for vessels such a s
the aecused's en route from Seattle to Alaska . Jurisdiction must be
given by express and specific legislation, and there being the absenc e
of such, want of jurisdiction has been established by the accused an d

APPLICATION

he is entitled to his discharge .

APPLICATION for a writ of habeas corpus with certiorari in
aid. The accused was convicted by a magistrate of having i n
his possession 375 gallons of alcohol in tidal waters within th e
boundaries of the County of Victoria, under section 181 of the
Excise Act . The accused, an American, was the owner of a
foreign vessel, the "Advance," which had cleared from Seattle ,
Wash., U.S . A ., bound for T etchikan, Alaska . The vessel wa s
seized in the waters of Trincomali Channel between Salt Sprin g
Island and Galiano Island on the course which is the most con-
venient and direct route from Seattle to Alaska for small vessels ,
and the alcohol was found on board . The further relevant fact s
are set out in the reasons for judgment. Heard by FIsnrim, J.
at New Westminster on the 28th of June, 1932 .

L. H. Jackson, for applicant .
Gilchrist, for the Crown.
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12th July, 1932 .

	

FISHER, J.

FIsnEn, J. : This is an application on behalf of one John

	

193 2
Lester Hardy for his discharge on habeas corpus proceedings .

July 12 .
It would appear that the applicant was convicted the 22nd day

of April, 1932, on the charg e
that he did, on or about the 8th day of April, 1932, in the waters of Trin-

comali Channel, being tidal waters within the boundaries of the County o f

Victoria, Province of British Columbia, as defined by the Counties Defini-

tion Act, Revised Statutes of British Columbia, chapter 50 and amendments

thereto, unlawfully, whether the owner thereof or not, without lawfu l

excuse have in his possession a quantity of spirits, unlawfully imported ,

namely approximately 375 gallons of alcohol, contrary to the form of statut e

in such case made and provided .

It is first contended by counsel on behalf of the prosecution

that in view of the wording of sections 122 and 181 of th e
Excise Act the onus was on the accused to prove that he ha d
lawful possession of the alcohol . The question of the jurisdic -
tion of the magistrate, however, is raised on the threshold o n

behalf of the accused and in such case unless and until the juris -
diction of the Court to try the accused for the offence charge d
is established I cannot see that the burden of proof rule can be

invoked. Want of such jurisdiction may be proved by evidenc e

dehors the record see Rex v. Mooatemurro (1924), 2 W .W.R . Judgment

250. An affidavit by the accused has been read on the applica-
tion and I have also before me, pursuant to the writ of certiorar i

issued, the information, conviction and other proceedings befor e

the magistrate.
It is quite apparent that the accused here is a foreigner

charged with respect to alcohol on board a foreign vessel
"Advance" which had cleared from Seattle, Wash ., U.S.A . ,
bound to Ketchikan, Alaska, and was at the time in question i n
the waters of Trincomali Channel between Salt Spring an d

Galiano Islands on the course which is, according to the sai d

affidavit, the "most convenient and direct route" from Seattle t o

Alaska and admittedly so on the evidence for small boats on suc h

a voyage . Under such circumstances the offence, if any, would

appear to have been committed by a foreigner on a foreign ship

in such waters bound from one foreign port to another . Counsel

on behalf of the prosecution, however, relies on the contentio n

that such waters are territorial waters of Canada or water s
within three miles of the coasts or shores of Canada and not

REX
V .

HARDY
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FisxER, J . international waters . It may be noted that section 181 of th e
1932

	

Excise Act creating the offence alleged reads in part as follows :
Every person, whether the owner thereof or not, who, without lawfulJuly 12

.	 excuse, the proof whereof shall be upon the person accused, . .

	

has i n

REx

	

his possession any spirits unlawfully manufactured or imported, . . .

v .

	

and the prosecution refers to and relies upon section 111 of th e
HARDY Customs Act, reading in part as follows :

For the purpose of the levying of any duty, or for any other purpose of
this Act or any other law relating to the Customs ,

(a) the importation of any goods, if made by sea . coastwise or by inland
navigation, in any vessel, shall be deemed to have been completed from th e
time such goods were brought within the limits of Canada, meaning whe n
the waters are not international, within three miles of the coasts or shore s
of Canada, and if made by land, then from the time such goods were brough t
within the limits of Canada .

Counsel on behalf of the accused agrees that the vessel was a t
the time in question within three miles of the coast or shores o f
Canada on waters that might be called territorial but cites The
Queen v. Keyn—The Franconia (1876), 46 L .J., Z.C. 1 7
where the judgment of the majority of the Court quashing th e
conviction was rested on the ground of there having been no
jurisdiction in former times in the Admiral to try offences b y

Judgment foreigners on board foreign ships whether within or without the
limit of three miles from the shore. At pp. 63-4 and 70 Cock-
burn, C.J. says in part as follows :

That the negligence of which the accused was thus guilty, having resulte d
in the death of the deceased, amounts according to English law to man-
slaughter can admit of no doubt . The question is, whether the accused is
amenable to our law, and whether there was jurisdiction to try him ?

The legality of the conviction is contested, on the ground that th e
accused is a foreigner ; that the Franconia, the ship he commanded, was a
foreign vessel, sailing from a foreign port, bound on a foreign voyage ; that
the alleged offence was committed on the high seas . Under these circuit: -
stances, it is contended that the accused, though he may be amenable t o
the law of his own country, is not capable of being tried and punished b y
the law of England .

The facts on which this defence is based are not capable of being dis-

puted ; but a two-fold answer is given on the part of the prosecution : —
first, that . . . it occurred within three miles of the English coast ;
that, by the law of nations, the sea, for a space of three miles from th e
coast, is part of the territory of the country to which the coast belongs ;
that, consequently, the Franconia, at the time the offence was committed ,
was in English waters, and those on board were therefore subject to Englis h
law .

	

.

	

.

	

.

These decisions are conclusive in favour of the accused in the presen t
ease, unless the contention, on the part of the Crown, either that the place
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at which the occurrence, out of which the present enquiry has arisen, was, FISHER, r .
though on the high seas, yet within British waters, by reason of its having

been within three miles of the English shore, or that, the death of the

	

193 2

deceased having occurred in a British ship, the offence must be taken to July 12.
have been there committed, so as in either case to give jurisdiction to the

Admiralty, or the Courts substituted for it, shall prevail . These questions

	

REx

it becomes, therefore, necessary carefully to consider .

	

v .

On entering on the first, it is material to have a clear conception of

	

HARDY

what the matter in controversy is . The jurisdiction of the Admiral, so

largely asserted in theory in ancient times, being abandoned as untenable,

it becomes necessary for the counsel for the Crown to have recourse to a

doctrine of comparatively modern growth, namely, that a belt of sea, to a

distance of three miles from the coast, though so far a portion of the hig h

seas as to be still within the jurisdiction of the Admiral, is part of the

territory of the realm, so as to make a foreigner in a foreign ship, withi n

such belt, though on a voyage to a foreign port, subject to our law, whic h

it is clear he would not be on the high seas beyond such limit. It is neces-

sary to keep the old assertion of jurisdiction and that of today essentiall y

distinct ; and it should be borne in mind that it is because all proof o f

the actual exercise of any jurisdiction by the Admiral over foreigners i n

the narrow seas totally fails, that it becomes necessary to give to the three -

miles zone the character of territory, in order to make good the assertio n

of jurisdiction over the foreigner therein .

Now, it may be asserted without fear of contradiction that the positio n

that the sea within a belt or zone of three miles from the shore, as distin-

guished from the rest of the open sea, forms part of the realm or territory

of the Crown, is a doctrine unknown to the ancient law of England, and Judgment

which has never yet received the sanction of an English criminal court o f

justice. . . .

Referring to the Keyn decision it may be noted that Tremeear
in his notes to section 591 of the Criminal Code, 4th Ed ., pp.
773-4 says :

In consequence of this decision the Territorial Waters Jurisdiction Act ,

1878, was passed ; and it dealt and dealt only with offences committed on

board foreign ships, whether by foreigners or by British subjects on board

such ships, within the territorial waters of Her Majesty's dominions, that

is, within one marine league of the coast measured from low water mark.

Parliament in passing this Act was assuming a new jurisdiction ; that over

foreigners on foreign ships in territorial waters, a claim of jurisdiction t o

which other nations might not assent .

With respect to the Territorial Waters Jurisdiction Act ,
counsel for the accused has pointed out that the new jurisdictio n
asserted was definitely restricted to offences "punishable o n
indictment . " In the present case the information was laid an d
proceeded with as being one with respect to an offence punish -
able on summary conviction without the consent of the accuse d
and, in my opinion, the offence so charged and dealt with sum-
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marily cannot be considered as one included in the Territoria l
Waters Jurisdiction Act so as to give jurisdiction merely becaus e
it might also be punishable on indictment . I pause here to point
out, however, that though Tremeear in the passage cited says that
Parliament in passing said Act "was assuming a new jurisdic-
tion--that over foreigners on foreign ships in territorial waters ,
to which other nations might not assent," it would appear even
from the judgment in the Keyn case that it was generally con-
ceded that Parliament had undoubtedly the right to legislat e
over an area of three miles from its shores for the purpose o f
prevention of "frauds on customs laws" which stood on a differ-
ent footing from the ordinary criminal laws but such legislation
must be express and specific if intended to apply to foreigner s
on foreign ships. It seems to me therefore that the question t o
be determined here is whether or not the said Excise and Cus-
toms Acts or sections in question were meant to operate with
respect to any and all persons and ships over the whole of tha t
territory within which there is the right to legislate . Perhaps
the real issue is better stated as being whether or not there i s
express and specific legislation to be applied to the existing cas e
or whether in order to meet the exigency thereof there has bee n
what has been elsewhere termed "usurpation of a jurisdiction
which without legislation we do not judicially possess ." The
rights of a foreigner on a foreign ship, under the circumstances
recited, must be carefully considered . Hall in his International
Law, 7th Ed ., pp . 162-3 says :

In all cases in which territorial waters are so placed that passage over
them is either necessary or convenient for the navigation of open seas, a s
in that of marginal waters, or of an appropriated strait connecting unap-

propriated waters, they are subject to a right of innocent use by all man-
kind for the purposes of commercial navigation . (The case of gulfs or other
inlets would seem to be upon a different footing, except in so far as they ar e
used for purposes of refuge . Any right to their navigation must be founded

on a right of access to the state itself .) The general consent of nations ,
which was seen to be wanting to the alleged right of navigation of rivers ,
may fairly be said to have been given to that of the sea . Even the earlie r

and more uncompromising advocates of the right of appropriation reserve d
a general right of innocent navigation ; for more than two hundred an d
fifty years no European territorial marine waters which could be used as

a thoroughfare, or into which vessels could accidentally stray or be driven .

have been closed to commercial navigation ; and since the beginning of the
nineteenth century no such waters have been closed in any part of the
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civilized world . The right therefore must be considered to be established FISHER, J .

in the most complete manner . . . .

	

Counsel for the accused insists that the Excise Act was never

	

1932

	

intended to and does not apply to vessels but counsel for the July 12 .

	

prosecution invokes section 111 of the Customs Act (as set out

	

REx

in part above) obviously referring to goods imported by sea and
HARD Y

providing when the importation of such goods shall be deemed to
have been completed and contends that the waters in questio n
here are "not international" waters but territorial waters . In
this connection however it should be noted that in sections 15 1
and 207 of the Customs Act where Parliament is apparently
dealing expressly and specifically with the seizure of any "hov-
ering" vessel whether registered in Canada or not it expressl y
uses the words "Territorial waters of Canada" and specificall y
defines "Territorial waters of Canada," said sections reading i n
part as follows :

151 . (1) If any vessel is hovering in territorial waters of Canada, an y
officer may go on board such vessel and examine her cargo and may also
examine the master or person in command upon oath touching the cargo
and voyage and may bring the vessel into port.

(7) For the purposes of this section and section two hundred and seven

of this Act, "Territorial waters of Canada" shall mean the waters formin g

part of the territory of the Dominion of Canada and the waters adjacent Judgmen t

to the Dominion within three marine miles thereof, in the case of an y

vessel, and within twelve marine miles thereof, in the case of any vesse l
registered in Canada, or any other vessel which is owned by any person
domiciled in Canada .

By section 207, as enacted by Cap . 16 of the Act of 1928, i t
is provided that :

If upon examination by any officer of the cargo of any vessel hovering in

territorial waters of Canada, any dutiable goods or any goods the importa-

tion of which into Canada is prohibited are found on board, such vesse l

with her apparel, rigging, tackle, furniture, stores and cargo shall be seize d
and forfeited . . .

On the other hand, a perusal of section 111 of the Custom s
Act as aforesaid shews that when Parliament was dealing with
the question of when the importation of goods by sea should be
deemed to have been completed, it did not state that it should b e
deemed to be completed in all cases where the goods were brough t
within the territorial waters of Canada or within three miles o f
the coasts or shores of Canada but only in cases "when th e
waters are not international." The latter expression seems hard
to interpret but I think a fair interpretation or inference is that
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Parliament in the Act was safeguarding the right of commercia l
navigation and recognizing the distinction between ships hover-
ing on territorial waters and ships merely passing through them .
Counsel for the prosecution however strenuously contends tha t
in any event it is only innocent passage that is not interfere d
with and that as the alcohol was not shewn on what is called the
ship's manifest jurisdiction could be asserted . In addition to
said section 151 counsel for the prosecution refers to sections
10-23, 143 and 146 of the Customs Act providing that vessel s
may be boarded when within three miles by a customs office r
who is also authorized in certain cases to seize goods on boar d
or search and detain vessels for the prevention of smuggling. As
has been pointed out however these sections refer to ship s
"bound for" or "arriving at" a Canadian seaport and I do no t
think that they should be strained or misapplied to a case such
as this where the ship is a foreign one bound from one foreign
port to another and the charge is not with respect to hovering
or smuggling. That the sections must be strictly interpreted i s
apparent from one of the cases cited on the argument Rex v .

Langille (1932), 57 Can. C.C. 151 in which it was held that
despite section 203 (4) of the Customs Act, which declares tha t
the offence of smuggling shall be complete when any vessel con-
taining goods not reported pursuant to section 11 of the Ac t
arrives within three miles of the coast of Canada, the offence i s
not complete until the master of the vessel has had an oppor-
tunity of complying with the conditions laid down in section 11 ,
i .e ., of reporting to the Customs House after the vessel i s
anchored or moored .

As to what would not be considered "innocent passage" i t
might be observed that Hall in his book on International Law ,
supra, says at p. 163 :

This right of innocent passage does not extend to vessels of war. Its

possession by them could not be explained upon the grounds by whic h

commercial passage is justified. The interests of the whole world are con-

cerned in the possession of the utmost liberty of navigation for the purpose s

of trade by the vessels of all states . Put no general interests are neces-

sarily or commonly involved in the possession by a state of a right to

navigate the waters of other states with its ships of war .

It would seem as though the principle of "the utmost liberty
of navigation for the purposes of trade by the vessels of all
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states" would be in peril if the cargo of a foreign vessel no t
bound for or arriving at a Canadian seaport but bound on a
foreign voyage and merely passing through Canadian territorial
waters can be seized along with the vessel and its possesso r
charged in the local Courts with unlawful possession of good s
"unlawfully imported" and an otherwise innocent passage ceas e
to be so merely by reason of the nature of the cargo on board
without any more offence being suggested than that part of th e
cargo was simply mentioned as stores and not more particularl y
described in what is called the ship's manifest at the time it lef t
a foreign port . Such manifest was apparently part of what are
called the clearance documents from the port of Seattle and an y
offence in connection therewith would appear to have been com-
mitted in such foreign port. In this connection reference might
be made to the case of The Ship "D. C. Whitney"' v . St . Clair
Navigation Co . (1907), 38 S.C.R. 303 where at pp. 309-1 1
Davies, J. says :

I do not think that the "D . C. Whitney," a foreign ship, while sailing
from one port of a foreign country to another port of that country an d
passing through, in the course of her voyage, one of the channels declare d
by convention or treaty to be equally free and open to the ships, vessel s
and boats of both countries, can be said to be within any jurisdiction con-

ferred on any Canadian Court by the sovereign authority in the control o f
the Dominion of Canada, even though that channel happened to be Cana-

dian waters . . . . The wrongdoing for which she was arrested took

place (if at all) in a foreign port a year previously, and the ship's arrest

while exercising her right of innocent passage in Canadian waters i n
accordance with the treaty rights of her nation from one foreign port to
another cannot, of itself, justify the attempted exercise of jurisdiction . . . .

I do not think that that is the law . Jurisdiction only attaches over th e
res when it comes or is brought within the control or submits to the juris-
diction of the Court and not till then . Such jurisdiction does not exis t

against a ship passing along the coast in the exercise of innocent passag e

or through channels or arms of the sea which, by international law o r
special convention, are declared free and open to the ships of her natio n

ality, unless expressly given by statute . I do not think it is possible
successfully to argue that the right to initiate an action, make affidavit s
and issue a warrant, can exist before the foreign ship even comes within ou r
territorial jurisdiction .

1Iy conclusion on the whole matter is g hat even on the assump-
tion that the waters in question la 1'e are Canadian territorial
waters they are so placed that pussur-e over them is necessary o r
at least convenient and generally l i, d for the navigation of ope n
seas and that they should be deemed international waters in that
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sense and for the purpose of said section 111 of the Custom s
Act. I am satisfied that said section 181 of the Excise Act ,
when read with said section 111 and also the other sections o f
the Customs or Excise Act referred to, clearly recognizes the
principle of the freedom of even territorial waters for commer-
cial passage by foreign ships and that if any offence has bee n
committed by the accused the circumstances are not such tha t
he may be tried for the offence charged before the convictin g
magistrate here . I do not think the statutory provisions relied
upon by the prosecution were intended by Parliament to asser t
or confer jurisdiction upon the local magistrate to convict the
accused of unlawful possession of unlawfully imported goods a s
charged under the circumstances here when the accused is a
foreigner sailing on a foreign vessel from a foreign port boun d
on a foreign voyage and merely passing through territorial
waters which are so placed that passage over them is convenien t
and admittedly generally used as the most convenient and direc t
route by vessels such as the accused was on when en route from
Seattle to Alaska. If Parliament had so intended it would hav e
been a simple matter to have manifested the intention in expres s
words . In any event I hold that such jurisdiction must be given
by express and specific legislation and in the absence of such I
hold that want of jurisdiction has been established by the
accused and he is entitled to be discharged from custody .

The conclusion I have just indicated renders it unnecessary
for me to deal specifically with the second objection raised by
the applicant to the effect that forfeiture of the vessel "Advance"
would necessarily follow or be implied as part of the penalt y
and that therefore in any event the summary jurisdiction woul d
not exist.

Order accordingly .

Application granted .



"COURT RULES OF PRACTICE ACT . "

H IS HONOUR the Lieutenant-Governor in Council has
been pleased to order that, in pursuance of the "Court Rules of
Practice Act," being chapter 224 of the "Revised Statutes of
British Columbia, 1924," and all other powers thereunt o
enabling, Schedule No . 2 of Appendix "M" of the "Suprem e
Court Rules, 1925," as amended, be further amended by
striking out Item 1 and Item 2 and substituting therefor th e
following :-

"1. To witnesses, being Chinese or Indians, thei r
reasonable expenses actually incurred in travelling, in lie u
of mileage, and a sum not exceeding, per diem	 $1 .5 0

"2. To witnesses, other than Police Officers and thos e
mentioned in Item 1, per diem	 3 .00

R. 1I . POOLEY ,

Attorney-General .

llHorney-( g eneral 's Department,
Victoria, B. C., January 26th., 1!"i .; ., .
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ST RN- v . VANCOUVER ARENA COMPANY LIMITED co .° Y
AND LEWIS.

193 1

Mechanics' liens—Lease of arena for six-day bicycle race — Race-trac k
installed by lessee—Track to be removed after race—Right to lie n
thereon—R .S .B .C. 1924, Cap . 156, Sec . 6 .

The Canadian Cycle Race Association obtained a lease from the Vancouve r

Arena Company for its arena for the purpose of holding a six-day

bicycle race, the association to have the exclusive use of the arena fo r

the six days and two full working days without charge immediately

prior to the race for the purpose of erecting and installing a race-trac k

and necessary equipment, and the same time after the race to remov e

the same . Portions of the race-track along the fence of the arena at

the sides were fixed to the freehold in a slight way but the ends wer e

built up and fixed in a substantial way to the arena structure, an d

solidly nailed wherever the special nature of the track demanded for

safety . The track was removed immediately after the race, but th e

bicycle race proved a financial failure and the workmen and those

supplying material for building the track recovered judgment in a

mechanic's lien action for a lien on the premises .

held, on appeal, affirming the decision of CAYLEY, Co. J . (MACDONALD ,

C .J .B .C . dissenting), that the defendant is the owner of the land with

knowledge of the construction of the race-track and the building i n

which it was installed is admittedly part of the land. Upon the tru e

construction of the statute, temporary alterations and changes in o r

additions to a building which are essential to the use and purpose fo r

which it was designed, are a proper foundation for a mechanic ' s lie n

for the work done and material furnished thereupon, and this is par-

ticularly so as to property employed in the production of shows an d

entertainments. the alterations and additions to the buildings and lan d

of which would of necessity be continuous and relatively frequent, an d

the judgment establishing the liens should be affirmed.

APPEAL by defendants from the decision of CAYI,I;v, Co. J .
in consolidated actions by workmen and material supply men
against the Vancouver Arena Company, Limited, under the
Mechanics ' Lien Act, for a lien on the premises on which th e
work was done and material supplied, tried by hint at Van-
couver on the 9th of November and 3rd of December, 1931. On
the 10th of July, 1931, the Canadian Cycle Race Association
Limited represented by one Peek, a promoter, leased the Van-
couver Arena near Stanley Park in Vancouver from the Van -
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couver Arena Company represented by one Patrick, for six days ,
in order to carry on a six-day bicycle race, commencing on th e
13th of July, 1931 . The lease provided that the lessees shoul d
have two full working days free of charge in order to install a
race-track and two days at the end of the race to remove it . Peck
contracted with the defendant Lewis for the construction of th e
track and installing the necessary equipment . The track wa s
built on the floor of the arena and in order to keep it firm, espe-
cially at the ends, it was nailed firmly to the building . Imme-
diately after the race was over the track was removed . The race
proved a failure financially, the workmen only receiving a smal l
portion of their wages, and the lumber supply was not paid for .
By an order in Chambers the Stirn action was consolidated wit h
fifteen others .

H. C. Green, and Swencisky, for plaintiff.
Grossman, and A. H. Miller, for defendants .

12th December, 1931 .

CAYLEY, Co. J . : By an order in Chambers the present actio n
has been consolidated with fifteen others, making sixteen action s
by workmen and material supply men against the parties wh o
employed them and bought the goods, and against the Vancouve r
Arena Company Limited, under the Mechanics' Lien Act, for a
lien on the premises on which the work was done and materia l
supplied.

It appears by the evidence that in July, 1931, a promoter
named Peck, who has since left the country, entered into an
arrangement with Patrick, manager of the Arena Company ,
to hold a bicycle race meeting in the arena . Patrick was to be
paid for the company $1,000 by Peck, and additional fund s
during the course of the contest. Patrick also had to guarantee
the expenses of bringing bicycle riders from other parts of th e
country to Vancouver, to take part in the contest . The amount
which he so guaranteed was $2,694 . A race-track was con-
structed, being the race-track in question, on the floor of th e
arena. The arena, as is well known, is a place for holding
shows of various kinds, and the holding of a bicycle race woul d
be well within the kind of show which they would offer to th e
public. Peck paid Patrick $700 in cash and gave him a promis-
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sory note of $300, which was paid out of gate receipts. In
order to protect the Arena Company Patrick took in the gate
receipts. In this way all the money that was taken in for the
contest was in his hands as manager for the Arena Company . The
contest was not a success . The workmen, the present plaintiffs,
received very little on their wages . The lumber supply was
not paid for . Patrick gave Peck $300 and Peck left the coun-
try. It comes out in the evidence that Patrick was one of the
provisional directors or incorporators of the Peck company ,
although this I do not think affects the case. The total amount
taken in from gate receipts seems to have been in the neighbour -
hood of $9,000 out of which Patrick also paid the prize mone y
to the contestants, and other expenses.

The question is does a mechanic's lien lie against the
property ?

The contention here of the Arena Company was that the erec-
tion of the race-track on the premises known as the Arena, wa s
for temporary purposes only ; that it was specified in the con-
tract between the Arena Company and the Canadian Cycle Rac e
Association, represented by Peck, that after the race meetin g
was over the track should be removed, and therefore under th e
decision given by the Supreme Court of Canada in Haggert v.

The Town of Brampton (1897), 28 S.C.R. 174 :
The purposes to which premises have been applied should be regarded in

deciding what may have been the object of the annexation of moveabl e

articles in permanent structures with a view to ascertaining whether or no t

they thereby became fixtures incorporated with the freehold, and wher e

articles have been only slightly affixed but in a manner appropriate to thei r

use, and shewing an intention of permanently affixing them with the objec t
of enhancing the value of mortgaged premises or of improving their useful-

ness for the purposes to which they have been applied, there would be suffi-

cient ground, in a dispute between a mortgagor and his mortgagee, fo r

concluding that both as to the degree and object of the annexation, the y

became parts of the realty .

and that by parity of reasoning, the race-track here was not a
part of the realty, not being affixed even in a slight manner t o
the other structure of the arena .

A number of cases were cited by the plaintiffs ; particularly
Limoges v . Scratch (1910), 44 S.C.R. 86 which was cited in
support of the contention that section 10 of the Mechanics ' Lien
Act provides that works or improvements mentioned in section
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fi constructed upon any lands with the knowledge, but not at th e
request, of the owner, etc., shall be held to have been constructe d
at the instance and request of the owner, etc ., unless such owner
has posted a notice in writing that he will not be responsible fo r
such works or improvements . The Chief Justice at p. 88 says :

I would dismiss this appeal for the reason that, as the trial judge found ,
the appellant, owner of the property, allowed the improvements in connec-

tion with which the mechanic's lien arises to be made without notice o r
protest .

To spew how broadly the interpretation of improving a prop-
erty is construed from affixing chattels to a property, Dobey v.
(tray (190(i), 42 N .S .R. 259 is cited ; where storm windows
were held by Longley, J . as passing for fixtures .

Ping, J ., in the previously recited ease, ilagggeet v . The Town
of Brampton, at p . 182, says :

In passing upon the object of the annexation, the purposes to which th e
premises are applied may be regarded ; and if the object of setting up th e
articles is to enhance the value of the premises, or to improve its usefulnes s
for the purposes for which it is used, and if they are affixed to the freehold
even in a slight way, but such as is appropriate to the use of the articles,

and chewing an intention not of occasional but of permanent affixing, the n
both as to the degree of annexation and as to the object of it, it may ver y

CAYLEY, well be concluded that the articles are become part of the realty, at leas t
co . J .

	

in questions as between mortgagor and mortgagee .

This case was cited by counsel for the defence, contendin g
that the object of the arurexation should be the ruling feature i n
coming to a decision . 1 find the case rather favourable to the
plaintiff, inasmuch as the putting in of the race-track in ques-
tion was to improve the usefulness of the arena for the purposes
for which the arena is used . The arena is a structure in which
shows of different kinds are exhibited . Undoubtedly the hold-
ing of a bicycle race largely advertised, and with riders brought
from a distance is such a show . Therefore the words of King,
J., to enhance the value of the premises or improve its useful-
ness for the purposes for which it is used" are directly applic-
able to the erection of a bicycle race-track . Also in regard to the
annexing of the race-track to the structure of the arena . Admit-
ting that the structure was fixed to the freehold only in a slight
way, directly applies to the present case where the evidence was
that in order to keep the race-track steady the race-track wa s
nailed to the arena structure. After the race-track meeting had
been concluded, Patrick, manager for the Arena Company. and
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his foreman, went over the race-track for the purpose of drawin g
out the nails that had been affixed for that purpose, and th e
foreman stated that he drew out about 100 nails . The race-track
comes well within the definition of an article annexed slightl y
to a structure for the purpose of improving its usefulness an d
thereby becomes, in the words of King, IT., "an improvement . "
This would bring the race-track under the terms of section 6 o f
the Mechanics' Lien Act.

But I do not think it is a proper interpretation of the
decisions to say that a purpose which is unknown to the partie s
who supply the labour, or supply the materials becomes an ele-
ment in the decision . The race-track was to be a temporary
structure according to the contract between Patrick for the
Arena Company, and Peck, for the Bicycle Race Association .
This was a private arrangement between those parties, and wha t
their intentions were is not a matter of concern to those wh o
were not a party to the contract . King, J . in the case cited say s
that is more applicable to questions as between mortgagor an d
mortgagee, a purpose known to a mortgagor and mortgage e
would be known to the parties to a contract signed by both, i n
which case a common purpose may properly be imputed to th e
parties, but no common purpose can be imputed to the workmen ,
and supply men in the case before me ; that is a purpose i n
common with the arena and the Canadian Cycle Race Associa-
tion Limited .

It was acknowledged by the defence that the Arena Company
did not post a notice on the premises as they might have done
under section 10 of the Mechanics ' Lien Act. Not having done
so it seems to me that that fault on their part, together with th e
fact that I must hold the affixing of the race-track to the aren a
to have been a matter which comes within the meaning of th e
words "improving its usefulness for the purposes for which i t
is used" ; and its not being disputed that the lien was filed in
time and on properly described premises and premises owned
by the Arena Company, I must come to the conclusion that th e
plaintiffs are entitled to a lien in the premises on which th e
work was done .

From this decision the defendants appealed . The appeal was
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CAYLEY, argued at Vancouver on the 24th of March, 1932, before
Co . J .
_

	

MACDONALD, C .J.B.C., \1ARTI\, MCPILILLIPS and MACDONALD,

1931

	

JJ .A.

Grossman, for appellants : We are only appealing in two o f
COURT OF the actions, first as to the claim of Lewis who was the contracto r
APPEAL

who built the track, and the building company that supplied th e
1932

	

material . The lease was for six days with an option for furthe r
June 7 . leases within one year . We submit that the claims do not come

STIRN

	

within section 6 of the Mechanics' Lien Act as this was a specia l
v .

	

structure for a special purpose and was only attached to the
'A-A',' building by nails sufficiently to keep it firm . Under the agree-ARENA CO . building y

	

y

	

A
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ment the structure had to be moved immediately after the race
and it was so removed : see Haggert v. The Town of Brampton

(1897), 28 S .C.R. 174 ; Wallace on Mechanics' Liens, 3rd Ed . ,
Argument 63 ; Beaver Lumber Co ., Ltd. v. Saskatchewan General Trusts

n
Corporation Ltd . (1922), 3 W.W.R. 1061. This was a tem-
porary structure : Dobey v. Gray (1906), 42 N.S.R. 259 .

Swencisky, for respondent : The terms of the lease with th e
Arena Company do not affect us . The erection was attached t o
the premises and its purpose was patent to all interested : see
Haggert v . The Town of Brampton (1897), 28 S .C.R. 174 a t
p. 182 ; Stack v. Eaton (1902), 4 O .L.R. 335 at p . 338 .

Grossman, replied .

	

Cur. adv. volt .

7th June, 1932 .

MACDONALD, C .J .B.C. : The trend of opinion appears to be
in favour of the idea that a mechanic's lien such as the one i n
question here cannot attach to chattel interests unconnecte d
with land . This idea appears, however, to have been broken i n
upon by the Saskatchewan case of Galvin Lumber Yards, Ltd .

v. Ensor (1922), 2 W.W.R. 15, in which the Court of Appeal
of that Province decided that a lien on a building erected by a
lessee of land who had the right to remove it, the building bein g
unattached to the soil, was a good lien on the lessee ' s interest in
the lease and attached upon the building and the said interest.
The lease expired before the action to enforce it was taken and
it was admitted that it no longer was affected by the lien . Our
Act is not parr materie with the Saskatchewan Act but is not
essentially different in effect so far as this case is concerned .

Dee . 12 .

MACDONALD,
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Here the lien is claimed on the fee simple and is sought to b e
enforced against the owner of the property on which the erection
in question was built and the case was argued on the footing that 193 1

the lien attached to the fee simple. The building is a skating Dee . 12 .

and hockey rink and the change made in it was the installatio n
of a bicycle-track for the temporary purpose of a six days ' lease
for the holding of races by the lessee . At the end of the lease

	

193 2

he was to remove the track . It is true there was also a term in June 7 .
the lease that it might be used again within one year . That
term was subject to certain contingencies mentioned in the lease . STIRN

It was not in fact used during that period and the material
erected was removed. The structure was erected in the buildin g
and rested by its own weight on the floor, except for some nail s
driven into the building to steady it which, in my opinion, di d
not constitute a sufficient attachment to affect this case.

It is clear to me that the structure on which the work wa s
done and material supplied was a temporary one and was neve r
intended to be anything else. The facts above recited are cogent
proof of this . The owner did not post notices enabling him to
avoid liability but if the structure did not in fact become a part MACDONALD,

of the land this precaution was unnecessary.

	

c .J .R .c .

Referring again to Galvin Lumber Yards, Ltd. v. Ensor,

supra, I think it must be conceded that the lien if it attached a t
all was confined to the building only after the lease expired .
The learned judge who delivered the judgment of the majority
of the Court stated that since the Lien Act invades the common
law its terms must be strictly construed when dealing wit h
attachments of it to the property but I understand him to hol d
that with respect to the enforcement of the lien it ought to b e
construed liberally . If I read the judgment aright it is a stric t
construction that a lien did attach to the leasehold interest
because at the time of attachment it was supported by the lease-
hold interest but that when subsequently it came up for enforce-
ment after the lien had expired he was at liberty to give the Ac t
a liberal construction . In the end, I think, it came to this tha t
in the opinion of the Court the lien subsisted upon a chatte l
only. At that time it was a lien upon a chattel resting upon n o
interest in land to support it, and, I think, with deference, i t
could not be supported in law upon the authorities to which we

167
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CO . J .
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CAYLEY, were referred, or on any which I have been able to find . In
cos.

Wallace on Mechanic 's Liens, 3rd Ed ., the Canadian and Ameri -
1931 can cases on this point are fully considered, and I can find noth-

nee . 12. ing in them to support the proposal that a mechanic 's lien under

COURT OF
the Act can attach upon a chattel . (See Phillips on Mechanics '

APPEAL Liens, 3rd Ed ., secs . 176 and 177) .

	

1932

	

The judgment in Galvin Lumber Yards, Ltd. v. Ensor, supra ,

June 7 .
is opposed to the judgment of the same Court in an earlier case ,
	 The Galvin Watson, Lumber Co. v . ?IlcKinn,on et at . (1911), 4

	

STIR :x

	

Sask . L.R. 68, where the only distinction in the facts is that in
v .

VANCOUVER the latter ease the building was erected by a squatter and th e
ARENA Co . Court held that the lien had never attached on the land .ETD .

The two principal factors to be considered in a case of this
kind are the attachment of the erection to the land and the inten -

MACDONALD, tion of the parties in relation to that attachment . It is said ine .J .n.C .
the cases that a slight attachment to the land will help to suppor t
a finding that the chattel has become part of the land, yet whe n
the intention is clear that it shall not as is the ease here then I
think we should have no hesitation in finding that no mechanic' s
lien attached in this case and that the appeal should be allowed .

MARTIN, J .A . : This case raises a question of importance on
the construction of section 6 of the Mechanics' Lien Act, Cap .
156, R.S.B.C. 1924, which provides that :

Every person :—(a .) who does work or service or causes work or servic e

to be done upon, or places or furnishes any material to be used in th e
making, constructing, erecting, altering, or repairing, either in whole or in
part, of, or adding to, any erection, building, railway, tramway, road ,
bridge, trestle-work, wharf, pier, mine, quarry, well, excavation, embank-

ment, sidewalk, sewer, drain, ditch, flume, tunnel, aqueduct, dyke, or othe r
work, or the appurtenances to any of them, or improving any street, road,

or sidewalk adjacent thereto, for any owner, contractor, or sub-contractor ,

or who does such work, or causes such work to be done, and places or

furnishes any such material ; or

(b .) Who does such work or service, or causes work or service to b e

done, or places or furnishes any material for or in respect of clearing .

excavating, filling, grading, or ditching any land for any owner, contractor ,

or sub-contractor, or who does such work, or causes such work to be done ,

and places or furnishes any such material .—shall, by virtue thereof, have a

lien for the price of such work, service, or material, or work, service, and

material, upon :

(e.) Said erection, building, railway, tramway, road, bridge, trestle -

work, wharf, pier, mine, quarry, well, excavation, embankment, sidewalk ,

O ARTIN ,

J .A .



Xl,VI.) BRITISH COLT"_MBIA REPORTS .

	

169

sewer, drain, ditch, flume . tunnel, aqueduct. dyke, or other work, and th e

appurtenances to any of then :

CAYI.EY ,
CO . J.

(d .)

	

The material so placed or furnished for said works or improvements :
193 1

((. .)

	

The lands occupied or benefited thereby or enjoyed then ovy ith, o r

upon or in respect of which such work or service is done, or upoit which Dec . 12 .

such material is placed or furnished to be used .

Under this section the respondents claim liens for "work o r
service" and for "material" used in the construction of a specia l
type of bicycle-track in the defendant's large building, a sport s
arena, used as a skating-rink and for shows of "various differen t
amusements . . . requiring constant alteration," as th e
defendant put it .

The track was primarily built for the purpose of holding a
six-clay bicycle race, beginning on the 13th of July, 1931, unde r
a contract for lease between the defendant and the Canadian
Cycle Race Association Limited which recited that during th e
said six days said company was to have "exclusive use" of th e
arena for said race
together with an option to conduct further bicycle races at any time when

the said building is available during the ensuing year, but it is agreed an d
understood that the arena shall be available at least twice during the yea r

commencing the 20th day of July, 1931 .

The company was allowed "two full working days without
charge immediately prior to the starting of any race for th e
purpose of erecting and installing tracks and necessary equip-
ment" and the same time after any race to remove the same . On
the 7th of July the City of Vancouver granted a permit to th e
defendant (per Guy W. Patrick owner or agent") "to alter th e
following building (arena)" and the "special details" of the
alteration authorized are described as "Temporary Ramp, "
Arena, class of construction B, value $1,000. It is admitted
that the track would have to be and was of solid construction
particularly at the ends where the riders would turn at a 4 5
degrees slope and where as many as twelve riders would some -
times be expected to take the turn at the same time at high spee d
and that such a great strain would have to be safeguarded
against . The track was built in that central portion of th e
building used (luring the winter months as a skating-rink and
was about 220 feet long and fifteen feet wide on each side wit h
sleeping accommodation for the riders in the centre and at th e
said turning ends it was "banked up" fourteen feet high .

COURT O F
APPEA L

1932

June I%

STIR N
V .

VANCOUVE R
ARENA CO .

LTn .

MARTIN,
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The learned judge below has found as a fact that "in order
CO. J.

to keep the race-track steady [it] was nailed to the arena struc -
1931 ture," and there is abundant evidence, including defendant ' s

Dec . 12 . admissions on discovery, to support that finding not only i n

COURT OF
those portions of the evidence to which our attention wa s

APPEAL directed but in other portions thereof, all of which I have rea d

1932

	

with care, with the result that the learned judge has, if any -

June 7 .
thing understated the case, and that while portions of the trac k
along the fence of the arena at the sides were "fixed to the free-

STIRN hold in a slight way" yet other and considerable portions, th e
v .

VANCOUVER ramps, were built up and fixed in a substantial way to the arena
ARENA Co . structure as the special nature of the track demanded for safet y

LTD .
aforesaid : "solidly nailed wherever it was necessary . . . .
It would stay in there forever as well as the time it was needed, "

as one of the carpenters who built it describes it .
The main submission of appellant 's counsel was based upon

the fact that this large track structure was for an alleged "tem-
porary" purpose and that a lien attaches only where it is a per-
manent fixture to the land, and cases bearing upon the questio n

MARTIN, of fixtures as between landlord and tenant, mortgagor and mort-
J .A . gagee, and vendor and purchaser, etc ., were cited, e .g ., Haggert

v. The Town of Brampton (1897), 28 S.C.R . 174, at 179 ;
Stack v. Eaton (1902), 4 O.L.R. 335, and Dobey v. Gray

(1906), 42 N.S.R . 259 ; but these, and several other simila r
reported cases based on the common law which have come befor e
us, afford inadequate assistance in the consideration of cases in
general, and the present in particular, under the sweeping lan-
guage of Mechanics ' Lien Acts like this one which are in
derogation of the common law, as was pointed out by th e
Supreme Court of the United States in a leading case on th e
subject, Canal Company v . Gordon (1867), 6 Wall . 561 at
571, viz . :

Liens of this kind were unknown in the common law and equity juris-

prudence both of England and of this country . They were clearl y define d

and regulated in the civil law (Domat, sees . 1742, 1744) . Where they exis t

in this country they are the creatures of local legislation . They are gov

erned in everything by the statutes under which they arise . These statutes

vary widely in different States . Hence we have found no adjudication i n

any other State which throws any light upon the question before us, an d

there has been none in California . We are, therefore, compelled to meet

the case as one of the first impression .
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The same tribunal later said in Springer Land Association v . CAYLEY,
Co. J .

Ford (1897), 168 U.S. 513, at 524 :

	

--

Although mechanics' liens are the creation of statute, the legislation

	

193 1

being remedial should be so construed as to effectuate its object. Davis v .
Dec . 12 .

Alvord [ (1876) ], 94 U .S . 545 ; Mining Co . v . Cullins [1881) ], 104 U .S . 176 .	

Substantial compliance, in good faith, with the requirements of the par- COURT of
titular law is sufficient, and the test of such compliance is to be found in

	

APPEA L
the statute itself.

	

--

These enactments vary in the different States and Territories, and to the

	

193 2

variance in their terms, judicial decisions necessarily conform .

	

June 7 .

And at p . 530 :
The truth is that what area of land is subject to lien in a given case

		

ST RL
v.

largely depends on the character of the improvement . The extent of ground VANCOUVER
proper and necessary to the enjoyment of a building, a wall, or a fence, ARENA Co .

would not be the same as that required for or appertaining to an irriga-

	

LTD .

tion system, but the principle of determination is the same .

This is in accord with the leading judgment of the Court o f
Appeal (Exchequer Chamber) in Holland v . Hodgson (1872) ,
41 L.J., C.P. 146 (per Blackburn, J., afterwards Lord Black -
burn) (approved by the Supreme Court in Haggert's case ,
supra) wherein is to be found his oft-cited "classic illustration"
(per Sargant, J . in Vaudeville Electric Cinema Ld . v. Muriset

(1923), 2 Ch . 74, 83) of an anchor as being a part of the land MARTIN ,

or not according to circumstances, and also of blocks of stone

	

J.A.

placed one on the top of another in different circumstances : the
Court said :

"There is no doubt that the general maxim of law is, that what i s

annexed to the land becomes part of the land ; but it is very difficult, i f

not impossible, to say with precision what constitutes an annexation suffi-

cient for this purpose . It is a question which must depend on the circum-

stances of each case, and mainly on two circumstances as indicating the
intention, viz ., the degree of annexation and the object of the annexation .

Where the article in question is no further attached to the land, than b y

its own weight it is generally to be considered a mere chattel : see Wilt -
shear v. Cottrell (1853), 1 E . & B . 674 ; [s.c . 22 L .J ., Q .B . 177], and the

cases there cited . But even in such a case, if the intention is apparent to

make the articles part of the land, they do become part of the land : see
D'Eyneourt v . Gregory (1866), L .R . 3 Eq . 382 ."

And again, p . 150, as to "temporary purpose" :
. . , trade or tenant fixtures might in one sense be said to be fixe d

merely for a temporary purpose, but we eonnot suppose the Court o f

Exchequer meant to decide that they were not part of the land, though

liable to be severed by the tenant. The words "merely for a temporary

purpose" must be understood as applying to such a case as we have sup -

posed of the anchor dropped for the temporary purpose of mooring the ship ,

or the instance immediately afterwards given by Parke, B ., of a carpet



1.72

	

BRITISH COI,1 MBIA REPORTS .

	

[~roL .

STIR_!'
v .

	

gert 's case, supra, p. 18), was, p . 149 :
VANcouvER The mode of annexation to the soil or fabric of the house, and the exten t
ARENA Co . to which it is united to them, whether it can easily be removed inteyre salv e

LTD.
et commode, or not, without injury to itself or the fabric of the building .

This "consideration" is of much importance here because i t
is admitted by the defendants' witnesses that the large end
ramps had to be destroyed in removing them but the side "bents "

and "decking" were stored in the basement of the arena afte r
removal and are still there . This removal was completed abou t
the 5th of September, so as to have the arena ready for a labou r
meeting on the 6th, and was done by the defendant 's engineer
with a gang of five men, who began the dismantling on or abou t
the 28th of August, and the engineer said also :

I suppose it is quite a common thing to change the arena about in tha t

way? Oh, yes .

In changing it for exhibitions and skating and prize fights? Yes.

And that is in the ordinary course of business that the arena should be

changed about? Yes .

This considerable delay in removal was doubtless because th e
original contract had contemplated further races as aforesaid ,
and during the construction of the track its use for the Canadian
Olympic trials in August and also for another six-day rac e
about the end of September was discussed and contemplated ,
but the first one proved to be a financial loss and so those races
were not held, doubtless for that reason, but these intentions o f
further use of the track have a weighty bearing on the meanin g
of "temporary " use, if that element is of substance .

The said Vaudeville case, in applying the decision in Hol-

land' s case, supra, is also a remarkable instance of the way i n
which things change with circumstances, there fixed seats in a
cinema hall being held to be part of the land (p. 85) though in

CAYLEY, tacked to the floor for the purpose of keeping it stretched whilst it wa s
Co . J .

	

there used, and not to a ease such as that of a tenant, who, for example ,

affixes a shop-counter for the purpose (in one sense temporary) of more
1931

	

effectually enjoying the shop whilst he continued to sell his wares there.

Dee . 12 . Subject to this observation, we think that the passage in the judgment o f

Hellawell v . Eastwood [ (1851)1, 6 Ex. 295 ; s .c . 20 L.J ., Ex. 154, does
COURT OF state the true principles, though it may be questioned if they were in tha t

APPEAL
case correctly applied to the facts .

1932 The first of the two quoted "considerations " of attachment to

June 7 . the soil laid down by the Hellawell case (which it is now though t
should have been decided in favour of the fixture e .g., Hag-

MARTIN ,
J .A .
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Lyon & Co. v. London City and Midland Bank (1903), 2 K.B.
135 similar chairs in a hippodrome screwed to the floor in "sub-
stantially the same manner" were held not to be so, for reasons

	

193 1

explained "upon the special facts" by Lords James and Lindley Dee . 12 .

in Reynolds v. Ashly & Son (1904), A.C. 466 .

	

COURT OF

The section before us is a very wide one in its scope, more so APPEAL

than most and not exceeded, indeed equalled, by any one that I
have found. It extends not only to work or service . . . done June 7 .

but to "cause" them to be done, and to "placing or furnishing

CAYLEY,
CO . J.

1932

173

any material to be used" not only in the making, constructing,
STSRN

or erecting of any of the many specified classes of work, "either VANCOUVE R
ARENA CO .

in whole or in part" but to alterations additions and repairs LTD.

thereof and covers every field of "work" from that upon "any
erection, building, railway . . . road . . . wharf . . .
mine, quarry, well, excavation, embankment, sewer . . .
tunnel, aqueduct, dyke, or other work or the appurtenances t o
any of them" to "clearing, excavating, filling, grading, or ditch-
ing any land for any owner, contractor or sub-contractor . . . "

There is no requirement therein, it is important to note, i n
view of certain decisions, that the work should be an improve-
ment (save as regards the "improving" of "adjacent streets ,
roads and sidewalks") or add to the value of the premises, an d
so the lien attaches (with that one exception) even if the work
is or should turn out to be a detriment to the property, and th e
word "improvements" is only added in (d) alternatively to
"work" so as to cover, apparently, the said exception of adjacen t
streets.

By (c) the lien is given upon "said erection, building .
or other work and the appurtenances to any of them" ; by (d)
upon the material so placed or furnished for such works and by
(e) upon "the lands occupied or benefited or enjoyed there -
with .

	

. "

It is only under section 9 and in favour of mortgagees tha t
the " incy, JI in value of the mortgaged premises by reason o f
the works of improvements" comes into consideration, but tha t
section has no application to this case wherein the "works or
improvements" were "constructed upon the lands with th e
knowledge . . . of the owner" within section 10 .

MARTIN,
J .A .
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By interpretation section 2,
Co . J .

"Owner" includes a person having any estate or interest, legal or equit-

1931

	

able, in the lands upon or in respect of which the work or service is done ,

Dec . 12
. or material is placed or furnished, at whose request and upon whose credit ,

	 or on whose behalf, or with whose privity or consent, or for whose direc t

COURT OF benefit any such work or service is done, or material is placed or furnished .

APPEAL and all persons claiming under him whose rights are acquired after th e

work or service in respect of which the lien is claimed is commenced o r
1932

	

the material placed or furnished have been commenced to be furnished .

June 7 .

	

It was pointed out by the Court of Appeal of Saskatchewan ,

STIRN in an instructive judgment per Lamont, J .A. in Galvin Lumber
v .

	

Yards, Ltd. v. Ensor et al. (1922), 15 Sask . L.R. 349 ; 2
VANCOUVE R
ARENA Co . W.W.R. 15 ; that the lien attaches to the building and also to

LTD .

	

the "land occupied . . . thereby," saying, p. 352 :
. . . I do not agree that the building must be attached to the soil so a s

to become part of the land itself before a mechanics' lien can attach thereto .

And that for two reasons : (1) Because the statute has not made th e

affixing of the building to the soil a condition precedent to a right of lien ;

(2) Because, neither the object of the Act nor the evil it sought to remed y

requires that it should be so affixed . Where a statutory right is given upo n

the performance of certain conditions precedent, or the existence of certain

prerequisites, that right may be claimed the moment that the statutory
requirements have been complied with, unless the object of the legislation

MARTIN, shews that it could not have been intended that such right should be exer-

cised without something further being done . Here, the plaintiffs have
established the fulfilment of every condition required by the statute t o
entitle them to a lien. That lien, by sec. 7, attaches to the "building and

the lands occupied thereby and enjoyed therewith ." It will be observed

that it does not say that the lien shall attach to the building and the lan d

to which it is "affixed ." A building placed on sills sitting on the top of
the land "occupies" the land on which it is placed just as much as if i t
were affixed to the soil .

And after quoting from Phillips on Mechanics' Liens, 3r d
Ed., p. 309, that :

The whole object under this Act is to prevent the owner of lands, what -

ever his estate in them, from getting the labour and capital of others with -

out compensation .

and from Wallace on Mechanics' Liens, 3rd Ed., p. 10, he
proceeds :

To hold, therefore, that a right of lien can only be exercised where the

building is affixed to the soil, would, in my opinion, be to impose a con-

dition which neither the object of the legislation nor the language of the

Act requires . The right of the lienholder is to sell the owner's interest i n

the building and the lands occupied thereby and enjoyed therewith . In

the case of a leasehold interest, that right is to sell the term for which th e

tenant holds the lands and his interest in the building . If the building is

to become the property of the landlord at the expiration of the lease . the
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purchaser would be entitled to have possession of the land and building fo r

the term of the lease, but subject to its provisions . If the building is to

remain the property of the tenant with a right of removal, the purchaser ,

in addition to the term, acquires the tenant's property in the building an d

his right to remove it .

Ile cites in approval the appellate decision of the Suprem e
Court of Nebraska in Zabriskie v . Greater America Exposition

Co. (1903), 93 N.W. 958 ; 62 L.R.A. 369 ; that leasehold
interests and tenant's buildings are subject to these liens, and
continues, p . 354 :

In my opinion the right of the tenant to remove the structure at the

expiration of his term is not the test by which to determine whether or no t

the lien can attach . The test under our Act is : Were the materials fur-

nished "to be used in the making, constructing, erecting, fitting, altering ,

improving or repairing of any erection, building, land, wharf, pier, bulk -

head, bridge, trestle-work, or mine, or the appurtenances to any of them,

for any owner, contractor or subcontractor (sec . 4) " and did the owne r

have an interest or estate in land which was to be occupied by the building ,

etc ., or enjoyed therewith? If these are answered in the affirmative, it does

not seem to me to be material whether at the expiration of the term the

building is to belong to the landlord or to the tenant with a right o f

removal .

In the case at Bar the test is the same—viz ., putting it briefly ,
was the work done upon the building and were the material s
furnished therefor ?

In the Galvin case the lease was for a year, and therefore i f
that decision is sound, and I have no doubt it is, then in th e
case at Bar if the lease had been for the same period, or say fo r
six months for the summer period, between skating seasons, o r
even for three months, or less, the plaintiffs could have filed
their liens for the construction of the race-track within 31 days
after its completion, pursuant to section 19 because the said
definition of "owner" includes a leasehold interest as in Galvin 's

case ; and though the shorter the lease the less the interest yet
the principle is the same. But the case at Bar is on a highe r
ground because the defendant is the owner with knowledge o f
the "work" as aforesaid and the building upon which it wa s
done is admittedly part of the land.

The importance of the Galvin decision, however, is that i t
shews the question of "temporary " or "permanent" use or
attachment, which is of such consequence in ordinary eases o f
fixtures, is not the test under this statute, because the "occupa -

175
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MARTIN,

tion" of the lands by the lessee might be of a very short—" tem-
porary"—duration .

There is, moreover, in property of the present public "show
and entertainment" kind the additional element that from it s
very nature and object continuous structural changes and altera-
tions in it, small or great in extent as may be necessary, must
or may be made at varying intervals to attract and satisfy th e
fickle public taste for amusement or exercise, and this wa s
admitted by the defendant's evidence above quoted. The pecu-
liarity of "show" buildings is generally recognized by the Court s
of the United States to which we must largely turn for prece-
dents because our legislation of this kind originated therein an d
is unknown in England. Many illustrations could be cited bu t
three will suffice, viz . :

Tuec Co. v. McKnight (1918), 203 S .W. 338, a unanimou s
decision of the Supreme Court of Tennessee wherein the
numerous loose detachable parts of a vacuum-cleaner system i n
a theatre were held to be subject to a mechanic 's lien, the Court
saying :

We consider the question to have been settled in the case of Halley v .

.11loway, 10 Lea, 523 . In that ease it was said, in substance, that the old

idea as to fixtures, which was whether the thing was permanently attached

and fixed in and to the freehold, has given way in cases of this kind to th e

nature of the thing done, the character of the house repaired, or constructed ,

and for which the materials were furnished, as well as the intention of the

parties constructing the building.

In Waycross Opera-house Co . v . k''ossman (1894), 20 S.E .
252, the Supreme Court of Georgia unanimously held that loose
stage furnishings and fittings of opera houses were subject t o
such a lien, saying :

In a strict sense, these articles, or some of them, may not be fixtures, bu t

they are nevertheless essential to the completeness of a building of tha t

hind . They necessarily form a part and parcel of the edifice itself . . .

No one would ordinarily consider household furniture and belongings as a

part of the premises, but every one would natm illy regard the drop cur-

tain . wings . borders, set houses, set trees, ha lo i],eies . etc ., as being parts

of an opera house edifice. These things usually r e main permanently in th e

house where they are first set up, and are not n ;,l„d about, as furniture is ,

from house to house, when the owners change their places of abode . It i s

true . perhaps, that some traveling theatrical companies carry with the m

special scenery to more properly and advantageously set off particula r

plays ; but this is the exception to the general rule, and in such instance s

the permanent outfit of the house is only temporarily displaced .
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In Hardwood Interior Co . v. Bull (1914), 140 Pac. 702, a cAYLEY,
co . J .

unanimous decision of the Supreme Court of California i n
which it was held that smoothing and waxing the floor of a

	

193 1

dance pavilion was an alteration to a building which created a Dec . 12.

mechanic 's lien, the Court saying :

	

COURT OF
Having in mind matters of alteration, we can readily imagine instances

	

APPEA L

where a change in a part of a building would be a detriment to the prop

- and yet be so unquestionably an alteration as to come clearly within

	

193 2

the language of section 1183 . Code of Civil Procedure, and be lienable
. In June 7 .

the present case, while we think that the question is a close one, we are	

of the opinion that the work done upon the building was a more substan-

	

STIR S
tial character than the mere cleaning or polishing of the floor, or super-

	

v.

ficial work of that character, and was in fact an alteration of the floor as VANCOUVE R

the word "alteration" is defined by the standard lexicographers (Sessions ARENA Co .

v . State [ (1902) 1, 115 Ga . 18, 41 S .E . 259, 260), and that consequently the

	

LTD .

contractor doing or furnishing the same is entitled to a lien under the

section of the Code mentioned, notwithstanding that the record fails t o
shew that the work was of any benefit to the owner of the building o n

which it was bestowed . If this work had been done for the owner of a

building after it was a completed structure, we have no doubt it would b e

considered lienable. If lienable in such a case, it is lienable in this case also .

It is to my mind clear upon the true construction of the
statute before us in the light of the authorities cited that tem-
porary alterations and changes in, or additions to a building MARTIN ,

which are essential to the use and purpose for which it was

	

J .A .

designed are a proper foundation for a mechanic 's lien for the
work done and materials furnished thereupon, and this is par-
ticularly so as to property employed in the production of show s
and entertainments the alterations and additions to the building s
and land of which would, of necessity, be in, e .g., the case of a
general amusement or exhibition park, continuous and relativel y
frequent, and so the question of temporary or permanent us e
would not apply to such alterations or additions, though it migh t
to the original building in or to which they were made : that
piece of land which, e .g ., might this month be laid out for racin g
and other track events might next month be excavated and use d
for aquatic events, swimming and diving, and the month there -
after filled in and levelled for tennis, basketball, badminton,
bowling, or dancing, etc., all of which necessitated alteration s
in the land itself, but it would not be seriously suggested, I
apprehend, that these activities would not also of necessity con-
stitute the doing of work and the furnishing of materials upon
the land itself.

12
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porches and sun-rooms as substantial additions to the bedroom sv .
VANCOUVER of his mansion and make a bathing pool in his garden all fo r
ARENA CO . only two months', or less, summer accommodation of certai n

distinguished visitors that he wished to honour, and thereafter
to remove the porches and sun-rooms and fill up the pool and
restore everything to its original state, then in such case I hav eMARTIN ,

J .A . no doubt that under our statute the contractor would have hi s
lien despite the fact that the temporary nature of the work wa s
the basis of the entire contract .

It follows that in my opinion the judgment herein establish-
ing the liens should be affirmed and the appeal dismissed .

McPHILLIPS, J .A . : Upon the argument of this appeal I wa s
of the opinion that the learned trial judge had arrived at th e
proper conclusion so well set forth in that learned judge' s
reasons for judgment . However, we had the benefit of abl e
arguments upon both sides in this appeal and as it is a branc h
of the law purely statutory, and very important cases arise fro m
time to time in relation to the extent to which the Mechanics '
Lien Act (Cap. 156, R.S.B.C . 1924) may be carried, judgment

mcPHILLIPS, was reserved. Since then careful consideration of the matte r
J .A .

has not led me to any change of mind and I have been ver y
greatly strengthened in my view by the reading of the reason s
for judgment of my learned brother MARTIN—an advantage I
have had—and if I may be permitted to say so, my learne d
brother has in such an illuminative way and so completely
traversed the facts of the present case and the relevant law in a
manner so convincing that I find it quite unnecessary to add
anything thereto ; in truth, the reasons supported by the cita-

CAYLEY,

	

It is not to be overlooked that the statute covers great an dco. J .

every-day operations of labour, such as clearing and levelling
1931 land, that have nothing to do with fixtures at all, and if a n

Dec . 12 . owner of land hires men to clear his property from a grove of
COURT OF big trees, or to blast off an outcrop of rock, or remove a hillock
APPEAL therefrom, there is no doubt about their right to a lien for thei r

1932

	

work in so doing even if it was most detrimental to the property

Tune 7 .
and in no sense a fixture. And, furthermore, if, e .g ., a builder
	 made a contract with a rich property owner to build sleeping -

STIRN
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COURT OF
APPEAL
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tion of authorities from the highest Courts is so borne out tha t
nothing further need be added .

I would dismiss the appeal .

IACDONALD, J .A . : I agree with the reasons for judgment of
my brother MA1CTIN .

Appeal dismissed, Macdonald, C.J.B.C. dissenting .

	

193 2

Solicitors for appellants : Grossman, Holland di Co .

Solicitor for respondent : A . H. J. Suwencisky .

MOORE AND MOORE v . LARGE .

Negligence—Damages—Physicians and surgeons —Injured shoulder —
Erroneous diagnosis—Failure to advise X-ray—Evidence of care taken .

June 7 .
The plaintiff fell on the pavement, and injuring her shoulder consulted th e

defendant, a practising physician and surgeon, who after examinatio n

concluded she only had a bad sprain. The doctor advised her to mas-

sage the shoulder and report in four or five days . She did not see the

doctor again but her shoulder did not improve, and three months afte r

the last interview with the defendant she consulted another doctor ,

who on taking an X-ray examination found her shoulder was dis-

located, the lateness of the discovery necessitating a major operation .

The plaintiff recovered judgment in an action for damages .
Held, on appeal, reversing the decision of MACDONALD, J., per MACDONALD ,

C .J .B .C . and MACDONALD, J .A ., that where a shoulder is injured an d

dislocation is suspected, the fact that the surgeon consulted does not

advise the taking of an X-ray after applying the recognized tests and
giving the usual instructions, does not necessarily constitute negligence

on his part, even where it is subsequently disclosed that his diagnosi s

was erroneous .

Per MARTIN, J.A. : That the appeal should be allowed on the ground tha t

the trial judge had not passed upon an important, if not the most

important piece of evidence upon which the question of the defendan t

surgeon's alleged negligence turned, namely, that after the second visit

he gave her instructions to report to him in four or five days, but with

this she did not comply . To send the ease back for a new trial woul d

not be justified in the circumstances, the defendant's evidence supported
as it is by other evidence, should be believed and the action fails .

June 7 .

STIR N
V.

VANCOUVE R
ARENA CO.

LTD .

COURT O F
APPEA L

193 2

MOORF.
V .

LARGE



BRITISH COLUMBIA REPORTS .

	

[Von .

APPEAL by defendant from the decision of MACDONALD, J .

of the 31st of December, 1931 (reported, 45 B .C. 43) in an
action for damages for negligence in treating Mrs . Moore, who
consulted him as a surgeon in relation to an injured shoulder .
On the 18th of December, 1930, Mrs . Moore fell on the pave-
ment in Vancouver, injuring her shoulder, and she consulte d
the defendant the same evening. He examined her and on th e
following morning concluding that she had a bad sprain with
bruises, instructed her as to massaging the arm and told her t o
report in four or five days, but she did not report and he di d
not see her again. Her shoulder did not improve and thre e
months later she consulted another doctor who found there was
a dislocation which, owing to the lateness of its discovery ,
necessitated a severe operation. The plaintiff recovered judg-
ment for $1,800 .

The appeal was argued at Vancouver on the 18th to the
22nd of March, 1932, before MACDONALD, C .J.B.C., MARTIN ,

MCPIIILLII>s and MACDONALD, M.A .

Wood, K.C., for appellant : The evidence shews that the
defendant tried the usual methods of testing whether there was
dislocation, and it must be shewn there was want of competen t
and ordinary care and skill to such a degree as to leave ba d
results : see Rich et uxor v. Pierpont (1862), 3 F . & F. 35 at
p. 40 ; Ifancke v . Hooper (1835), i Car . & P. 81 at p. 83 ;
Town v. Archer (1902), 4 O.L.R. 383 at pp . 388-9 ; Jarvis v.

International Nickel Co . (1929), 2 D.L.R. 842 .
Barns, I .C., for respondent : The methods of moving the

arm about are not conclusive in disclosing a dislocation as thi s
case shews on its face . The doctor should have suggested a n
X-ray in order to be sure . IIe knew what the result would be
in case of delay in treating a dislocation, and the learned judg e
below having found negligence in not suggesting an X-ray, hi s
finding should not be disturbed .

Wood, replied.
Cur. adv . vial .

7th June, 1932 .

)ON .ALD, C,J .RC . : This is an action against a surgeon

180

COURT O F
APPEA L
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June 7 .

-MOOR E
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Statement

-gument

M ACDON ALD ,
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for malpractice . The situation is this—the plaintiff fell on the COURT or
APPEAL

street injuring her shoulder . She called in the defendant, a
well-known practitioner of Vancouver, who made a thorough
examination at which he applied the usual and proper tests fo r
the discovery of dislocation and came to the conclusion after
careful re-examination and consideration that there was no
dislocation ; that it was a case of a severe sprain and bruises .
During this time a friend of the plaintiff who was present, Mrs .
Hamar, suggested an X-ray photograph. The defendant did
not advise that course on account of the expense, the plaintiff
not being a person of means . He felt that after the complet e
examination he had made and the application of the usual test s
for dislocation approved of by the profession and finding non e
of the reactions usually found in dislocations, it was not neces-
sary to put his patient to the expense of an X-ray. He says he
advised her to call him in if the remedies to be applied effecte d
no improvement in her condition . The shoulder got no better
but instead of calling him in she applied liniments and other
remedies to it of her own. This went on for three months
during which time her shoulder not only did not improve but MACDONALD,

became more painful. The defendant remained in entire ignor- C .J .B .C .

ance of her condition. After three months she visited her son-
in-law, a Dr . Lyons, at the town of Powell River who examine d

her and advised an X-ray. He had an X-ray machine of his
own with which he took the picture. That shewed that the shoul-
der had been dislocated and owing to the lapse of time since th e
dislocation a serious surgical operation was necessary which wa s

afterwards performed by Dr. Patterson of Vancouver, a note d
specialist . Before Dr. Patterson operated he saw the X-ra y

picture and knew that the shoulder was dislocated . He, how-
ever, before operating applied the usual tests which surgeons
apply independently of X-ray and could find no indication of

dislocation. The shoulder did not react to the usual and
ordinary tests which were applied by him and which had been
applied by the defendant. In operating on her shoulder h e
discovered that the rim of the socket had a gap in it which h e
says he believes was congenital since there were no signs of a
fracture and no fragments of the bone to be found . This, in his

193 2

June 7 .

MOORE
V .

LARGE
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COURT OF opinion, explained the reasons why the usual tests failed to
APPEAL

disclose the dislocation .
1932

	

The judge has not founded his judgment on the want of skil l
June

	

of the defendant . He founds it entirely upon what he consid -

MOORE erect the negligence of the defendant in not having an X-ra y
v .

	

picture taken. The skill and care required of a physician i n
LARGE

like circumstances is ordinary care and skill, not the highes t
possible degree of both . Lanphier v . Phipos (1838), 8 Car . & P .
475 ; Armand v. Carr (1926), S .C.R. 575. It is not the latest
and best appliances available but what are recognized as th e
usual and efficient appliances then in use which are required .
In Jarvis v. International Nickel Co. (1929), 2 D.L.R. 842 ,
Wright, J . at p. 847 said (a dislocation case) :
. . . that the statements of law in 20 Ha Is ., p. 332, para . 815, are

particularly apt in defining the degree of skill . There it is stated that all

the practitioner is required to bring to the performance of his duty i s

reasonable care and average skill and that he is not responsible merely

because some other practitioner of greater skill and greater knowledge
might have prescribed a different treatment.

And in the same case on p. 848, the same learned judge, after
MACDONALD, referring to the fact that the defendant in that case was unabl e

C .J .R .e . to diagnose the trouble, said :
The only other negligence alleged is that the defendant McCauley . bein g

unable to diagnose the trouble, should have called in a specialist. I have

failed to find in any of the authorities any support for the proposition tha t

if a physician in charge of a ease is unable to diagnose the trouble he i s

under legal obligation so to inform the patient and to advise the callin g

in of a specialist .

See also Fields v. Rutherford et al . (1878), 29 U.C.C.P. 11 3
and Town v. Archer (1902), 4 O.L.R. 383 .

Unlike the Jarvis case, supra, the defendant came to a firm
decision as to the condition of the shoulder . IIe was not in
doubt ; had he been there might have been some reason for an
X-ray, but he was not in doubt and although, as it afterward s
turned out, he was mistaken in his diagnosis as the result shews ,
there is no suggestion of any unskilfulness or want of care on hi s
part except that of his failure to advise an X-ray . The two
eminent specialists called for the defendant at the trial approve d
of the defendant 's diagnosis and stated that X-ray ought not t o
he advised in eases where the surgeon is convinced by the us e
of the usual tests that that course was unnecessary . I t has not
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surely come to this that if the cause of the trouble is not appar-
ent to the eye of the surgeon or physician he must advise an
X-ray or take the consequences to his reputation and to hi s
pocket for not having done so. Is the X-ray to be the onl y
arbitrator in such a ease and are years of study and experienc e
to be cast aside as negligible ?

Therefore with clue respect to the learned trial judge I think
that the defendant was guilty of no negligence whatever i n
this case .

In this conclusion it is not necessary to enquire whether th e
plaintiff was guilty of negligence for not informing the defend -
ant of her failure to improve ; but lest the case should go higher
I think I should express my opinion upon that point. I think MACDONAL D

.c. RaJ

		

,
.

she ought to have advised the defendant even if she were no t
asked to do so . It is not the practice of medical men nowaday s
to continue visits unless the case clearly demands it or unles s
the patient requests it. Her failure to do this is the most prob-
able cause of her subsequent suffering and expense. In fact, I
think, it may be said to be the undoubted cause and on thi s
ground alone she has herself been the cause of her suffering and
loss and the appeal should be allowed .

MARTIN, J.A . : This appeal should, in my opinion, be allowe d
because it is, to me at least, apparent that the learned judge
below has not taken into consideration an important, if not th e
most important, fact upon which the question of the defendant ' s
negligence turns, viz ., that after his second visit to the female
plaintiff he gave her instructions which she failed to compl y
with, as he states :

I told her to continue on with her massage and rest, and before I left

her I told her to report to me in a matter of four or five days, those bruises

should be well in from seven to ten days . She left, and I never heard any -

thing more from her .

You heard nothing more from her? No, not for four months.

And again, in answer to the question of Court :
On the day you saw Smith (plaintiff's son-in-law) did you use th e

expression "trivial? " Yes, if she had carried out my orders I would have

seen it was not a trivial matter, or a sprain, or a bruise, and would hav e

had an X-ray .

The plaintiff denied this, saying in answer to her counsel :
The doctor suggests, I may tell you here, that he told you . on leaving

COURT OF
APPEA L

193 2

June 7 .

MOOR E
V .

LARG E

MARTIN ,
J .A .
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COURT OF the next morning, that if you were not much better in from seven to te n
APPEAL days, you were to see him again? Oh, no, he didn't say that, no .

Or anything indicating to you that you should see him again? No,
1933

	

not at all .
June 7 .

	

On cross-examination she said :
MOORE

	

And did he say anything to you about letting hint know how you go t

v .

	

on? No .
LARGE

	

Didn't suggest you let him know how you got on? No .

In his judgment the learned judge sets out the evidence upo n
which he founds it, saying, "These facts, shortly stated, consti-
tute the basis of the complaint by the plaintiffs as to negligence, "
but he unfortunately, with respect, then entirely overlooked, an d
did not later notice, this very important "basis of the defenc e
. . . as to negligence," because there can be no doubt that i f
the plaintiff had been instructed to report to the defendan t
within a few days and had done so, that he would have the n
seen that it was a case where an X-ray should be taken (from
the unnecessary expense of which he had been properly desirou s
of saving her, as a person of small means) and also beyond ques-
tion the true nature of the injury would have been discovered

MARTIN, and rectified, as could easily have been done at that time ,
because it is found that "the defendant had the necessary skill
and knowledge. "

This omission to pass upon this primary piece of evidence
while considering other portions as specially enumerated ,
including minor ones, leaves the case in a very unsatisfactor y
position, and so we must now, acting as the learned judge shoul d
have done, pass upon it, but without the benefit of having th e
witnesses before us, or else send the case back for a new trial a t
great expense and delay, which in the circumstances would no t
be justified.

The matter has caused me much difficulty, not to say anxiety ,
having regard to its consequences to the parties concerned, bu t
after giving it very careful consideration I am of opinion tha t
the defendant's evidence should be accepted as being the truth ,
not only because of his own definite statements but because i t
is the most probable thing that would have happened under th e
circumstances, which view is fortified by the evidence of Dr .
P. A. McLennan upon cross-examination .

In coining to this conclusion I have not overlooked another
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weighty objection taken to the judgment, viz ., that it states :
. . . The plaintiff, reposing confidence in the defendant ,

expected an early recovery ." This is directly contrary to her
own testimony :

I had confidence in Dr . Large . Tie said it would take time, and it was

badly bruised and sprained and it would take time to get well . There was

no use going to another doctor. . . .

. . . Did Dr. Large not tell you it should be well in a week or ten

days? No, he did not .

Nothing of that kind? No, he did not .

And her husband's evidence is to the same effect .
It follows that the judgment cannot be supported on the

whole evidence, and therefore the appeal should be allowed .

McPIIILLZPS, J.A. would allow the appeal .

MACDONALD, J .A. : This is an appeal from a judgment
awarding damages against appellant, a medical practitioner .
for malpractice . Respondent slipped and fell on the stree t
pavement in Vancouver dislocating a shoulder . She fell on th e
elbow, throwing her weight on the arm . Appellant, called in a
few hours later, spent three-quarters of an hour applying test s
by observation and manipulation to ascertain if a fracture or a
dislocation occurred. He concluded that she sustained a ba d
sprain of the muscles or tendons and a severe bruise . On the
following morning after a further examination he "was quit e
satisfied there was no fracture ." He decided that there was n o
dislocation on the first visit "a very few minutes after I ha d
seen her ."

The conversation between doctor and patient at the end of
the second examination is important and there is conflict
between them . We have not the assistance of a finding by th e
learned trial judge on this point . Appellant testified that he
told her he did not think it was necessary to take an X-ray ;
that she should massage the arm and "report to me in a matter
of four or five days," as "those bruises should be well in fro m
seven to ten days." Respondent said appellant told her tha t
there would be no need of an X-ray ; he "did not wish to put
me to that expense" ; that it was very badly bruised and
sprained, also that she should exercise and massage the arm .
"Of coarse" (he said) according to her evidence "it would take
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The impression she sought to convey was that appellant was s o
1932 fully satisfied with his diagnosis that there was no necessity fo r

June 7 . a further call on his part, nor for respondent to report progres s

MORE
to him. The proper deduction from her evidence however i s

v .

	

that the question of further possible attention was left open : in
LARGE

other words "there was no mention that he would call again . "
The inference from her reference to the X-ray too is, not tha t
it would not be of assistance but that, at that stage, at all events ,
the expense might be avoided .

Four months later—no improvement of course taking plac e
in the meantime, as there was a dislocation—she consulted Dr .
Lyons of Powell River where she was visiting her daughter.
He X-rayed the shoulder ; found the dislocation and sent her
to Dr . Patterson in Vancouver who specializes in bone and join t
surgery. A major operation was performed to reduce it .

The trial judge based his finding of negligence solely on th e
ground that appellant should have had the shoulder X-rayed a s
Dr. Lyons did four months later
"or at any rate placed the responsibility upon the plainiffs [husband and

wife] if they were not willing to undertake the expense . "
MACDONALD,

J .A . If it is true that in all cases where one sustains injuries t o
the shoulder or elsewhere likely to result in a fracture or dis-
location a skiagram must be obtained if liability in damages i s
to be avoided in ease of a faulty diagnosis the issue is simple.
The evidence might then be confined to one question of fact no t
in dispute. I cannot, however, with great respect, agree tha t
the decision depends solely upon this alleged omission. It may
be, as the evidence spews, that in some eases it may transpir e
that the original diagnosis was faulty and that later as disclose d
by failure of the injured member to improve an X-ray woul d
be necessary . it was because of that possibility that appellant ,
according to his evidence, asked her "to report to me in th e
matter of four or five days " using as he stated a stock expression
by doctors. It is natural to assume that he used words, at leas t
of similar import but I do not rest on that conclusion .

An X-ray involves expense and far from being a ground o f
Briticism it is commendable that a doctor, having regard to th e
means of the patient should at times dependent on circuit). -

COURT OF time but if you do as I tell you it will be all right in time . "
APPEAL
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stances, avoid it, always assuming that with co-operation
between doctor and patient (both have responsibilities) it ma y
be resorted to, if necessary, at a later stage without in the mean -
time causing injury to the patient because of the delay. It is
self-evident that, assuming harm through delay for a reasonabl e
time will not ensue (and respondent's medical witness did not
say it would) a doctor who follows this course is not negligent .

Mr . Burns did not rest on the failure on appellant's part to
order an X-ray on his first or second visit . He submitted that
in any event proper tests were not applied to exclude the pos-
sibility of a dislocation and that some of the symptoms foun d
actually pointed to a dislocation. That requires examination .

The ground upon which the trial judge based his judgmen t
explains the failure to make a finding of fact on the important
point referred to, viz ., the conversation that took place betwee n
doctor and patient as to future conduct, at the end of the second
visit. If appellant' s evidence should be accepted 	 assuming for
the moment that he otherwise displayed reasonable skill—h e
ought to be acquitted of negligence because a later examinatio n
with the assistance of the X-ray would have disclosed the tru e
condition and the dislocation could then be adjusted . Failure
to progress, had it been reported to him would have led him t o
secure a skiagram. In the absence of a finding, I would, if
necessary, accept the appellant's evidence, viz ., that he aske d
her to report progress . If on the other hand we accept respond-
ent's evidence on this point what follows ? Her evidence onl y
amounts to this—that the question of further communicatio n
was not mentioned ; certainly it was not excluded . She there-
fore acting prudently and fairly was obliged to report her con-
dition to appellant if she failed to find that normal progres s
followed. If, as Dr. McLennan testified, a patient does not
progress as expected the doctor naturally expects to be advised .
(?nnecessary calls are then avoided . That is the reasonable
view. It protects the patient from needless expense while th e
doctor in the absence of an adverse report is satisfied that hi s
original diagnosis was correct. This co-operation is essentia l
to minimize the ever-present possibility of error . Respondents
recognized that this obligation to advise the doctor might
reasonably be expected because evidence was led by them to

18 7
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COURT OF shew that although partially crippled and suffering pain at time s
APPEAL

the injured respondent was justified in believing for fou r
1932 months that the prolonged discomfort suffered might naturally

June 7 . be expected to follow a severe bruise or sprain ; hence no neces-

1VIoORE
sity to report . Lay witnesses on her behalf (her medical witness

v .

	

did not say so	 he was not asked) testified that they knew o f
LARGE cases where months elapsed before the injured member func-

tioned normally after a bruise or sprain thus justifying the con-
tention that suspicion of a more serious injury involving th e
need of further treatment was not aroused . We can, of course,
say as the trial judge stated	 it is common ground—that "her
condition did not materially improve" and find from the evi-
dence that she knew or ought reasonably to have known lon g
before the end of four months and at a time when the mischie f
could be remedied without a major operation, that norma l
progress was not made and that fact should have been reporte d
to appellant . In the statement of claim it is properly, I think ,
alleged that "the plaintiff's shoulder did not heal but on the
contrary it became more and more painful ." Respondent did

MACDONALD, not, of course, wilfully try to maim herself in order to collect
A

	

damages. She was simply careless .
If, therefore, failure to obtain an X-ray at the outset was no t

per se a negligent act but depends, as I think it does, on othe r
factors and surrounding circumstances, we have to ascertain if
appellant used reasonable skill in applying recognized tests to
exclude the reasonable possibility of a dislocation . To find
what tests he applied we must depend upon his own evidenc e
and that of the patient and another non-professional witness .
These lay witnesses would not be technically accurate in describ-
ing what took place but substantially having regard to thei r
limitations there is no important difference in the evidence of
all parties concerned . We may, therefore, freely accept appel-
lant's evidence in this respect . He said that he examined th e
arm and shoulder, felt the muscles and bones and "tried th e
various signs for dislocation ." The shoulder was swollen taking
up the loss of rotundity which otherwise would be apparent .
Deformity, if found, would settle it . He could not feel the hea d
of the humerus out of the normal position . Her arm
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lay right against her side, that is vertically and I was able to manipulate, COURT OF

to adduct the arm slowly draw it away) and the arm would come APPEA L

right in again to the side .

it in again to the side) . This according to recognized tests June 7 .

should indicate no dislocation . Ile lifted her arm to see what MOORE

traction he could get and tried unsuccessfully to get her to touch

	

LARG E

her nose and forehead with the fingers . She was able to place
her fingers on the opposite shoulder over the clavicle . This too
was not indicative of a dislocation . The symptoms more likely
pointed to a fracture .

After further examination on the second visit he was satisfie d
there was no fracture (1) because she could adduct the arm ,
(2) bring her finger tips up to the opposite shoulder, (3) n o
deformity in the shoulder, and because (4) he could not fee l
the head of the bone out of its socket. The muscles and tendons
were bruised . As to treatment he asked her to apply ho t
fomentations and to gently massage the injured part. He did
not advise exercise	 that would be impossible. She is evidently
mistaken on that point—no doctor would advise it .

On cross-examination he admitted that limitation of the move- MACDONALD,
J .A .

went is a sign of dislocation along with other features ; also tha t
pain in the shoulder joint (and she complained of it) wa s
another sign. But "pain covers so many different things ." It
was a sub-coracoid dislocation and is often caused by a fall o n
the outstretched arm . The head of the humerus comes out of
the glenoid cavity and under the coracoid, a projected spu r
under the armpit . It is a common form of dislocation becaus e
the muscles to prevent it are chiefly all over rather than under
the shoulder . Ile summed up many symptoms and on the whol e
the controlling evidence did not indicate dislocation . She had ,
he found, certain limitations of movements indicating a sprain ,
a dislocation, a fracture, or some nerve condition and he had t o
exclude each one in arriving at a conclusion. Dislocation wa s
excluded on several grounds already referred to . Appellant
admitted that none of these and other tests referred to are infal-
lible : on the contrary one has to explore in various directions
(and he claimed he did so) to form an opinion by process of
exclusion . Ile did not rely on any one test. From his diagnosi s
and examination he was convinced there was no dislocation .

1932
She could also adduct the arm of her own volition (i .e ., draw
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COURT OF

	

It is important to ascertain if the tests applied should reason-
APPEAL

ably, in the opinion of other medical men, lead to the conclusion
1932

	

that there was no dislocation without resort to the X-ray having
June 7. special regard to the views of Dr . Lyons respondent's witnes s

MOORE
in view of the decision of the trial judge in respondent's favour .

v .

	

Unless, however, his evidence differs materially from other
LARGE experts called by the appellant we should also accept their evi-

dence. Dr. Lyons's suspicions were naturally aroused by th e
time that had elapsed without any improvement in the injured
member as well as by the nature of the fall. When he examine d
her four months later he looked at the back to compare the two
shoulders and from the prominence of the left shoulder (differ-
ence in the contour) and the angle of the left arm he suspecte d
a dislocation. The point of the shoulder stood out . This showed
that the head of the humerus was not in place. This evidence
is not of value unless he also testified—and he did not—tha t
this abnormality would be visible when appellant examined her .
He did not in fact spend many minutes in examination—merel y
hastily made certain observations . She couldn't put her left

MACDONALD, hand (the injured one) on her right shoulder . He did not
J .A . notice how far up she could place it "just from my own casua l

observations" but thought "she would possibly reach to th e
middle of the clavicle. "

Dr. Lyons found her arm hanging out from her side at a n
angle of 20 degrees—away from the side 	 a sign also of disloca -
tion. "She can 't bring it to the side." "That" he said "is a
classical symptom of dislocation . " It existed when he saw her .
She could not adduct the arm—a primary symptom and "yet "
he conceded "the time Dr. Large examined her she could adduct
the arm ; that would be an indication that there was no disloca-
tion" and "a very strong one ." After four months some atrophy
of the muscles would take place, and this would make th e
markings more prominent to locate a dislocation . The swelling
of the tissues too was gone when he examined her . His evidenc e
is not at all conclusive against the appellant . He does not pro-
fess to say or to indicate that the tests applied by appellant, i f
made, were inconclusive nor that the movements of the patient' s
arm described by appellant could not have been secured or if
secured would not reasonably lead a skilful physician to the con-
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elusion that there was no dislocation. Neither does he say that
no conclusion of reasonable certainty could or ought to b e
arrived at without resort to the X-ray.

As to his own practice in cases of this kind, upon being asked ,
"when any one comes to you what do you do first" he sai d
"examine it : probably X-ray it." At another stage, speaking
for himself he said "I have no hesitation in X-raying any acci-
dent that comes under my observation," but did not, I think ,
intend that this answer should be taken literally . He did say,
as the trial judge quoted, "You can locate the nature of th e
injury by X-ray whereas you can't without it ." That however
should be qualified as he also said "If I think it needs it I do "
and again "I X-ray every accident that I think should b e
X-rayed regardless of cost" and again "If you don't think it i s
necessary you don't have it taken," adding "It is resorted to to
resolve the doubt ." He also said one could tell by feeling wit h
the hand "whether the shoulder is dislocated or not ." That i s
not consistent with the suggestion that an X-ray is imperative .

Dr. Patterson (who specializes in bone and joint surgery) t o
whom the patient was sent by Dr . Lyons testifying for appellant ,
said that he first examined her with special reference to sign s
of dislocation and could not find any present . He agreed tha t
the tests applied by appellant should reveal it . He said :

Dr. Lyons had 'phoned me that he found a dislocated shoulder and that
is why I was particularly interested in finding whether or not the signs

were there and I really thought there had been some mistake in the inter-

pretation of the X-ray until I saw it.

It showed dislocation . This was confirmed on operating. It
was not the typical dislocation . The most important feature of
his evidence, explaining the whole difficulty was that he foun d
that "the front portion of the socket of the glenoid cavity was
missing." In his opinion this was a congenital condition of a n
unusual character and explained the fact that ordinary test s
did not reveal the true condition .

When I did find it I realized that was the reason that I hadn't foun d
signs of a dislocated shoulder.

As to the missing portion, he said :
I could find no evidence that it ever had been there.

There was no fragment of bone shewn by the X-ray or by
his search .
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On the question of taking X-rays in such cases I)r . Patterson
said :

1932

	

I don't take many X-rays . I would like to have them in a very muc h

June 7
. larger percentage of cases, but if I can reasonably make up my mind tha t

	 I can treat a case without X-ray, I don't have it, on account of the cost ,

MOORE without the patient is wealthy or can afford to spend the money .

v.

	

And again :
LARGE

Several times a month I tell people not to go to the expense of an X-ray

even when they suggest it. because I know they can't afford it, and I thin k

I can get on without it ; and in some of these cases I find later I have to

get an X-ray.

It would, of course, "make it much easier for me" to have it .
I am not always right : I sometimes find later on that I have to get one .

But if he took one in every case :
I would consider I was running myself out of business .

Further :
I don't have anything like the X-rays some men have—not nearly a s

many now as I used to. It is a question of judgment in each case . .

As an example, he said :
I had a case at noon today where something fell on a patient's foot, an d

there is a fracture, I am satisfied . I don't know whether it has gone int o

the joint or not . Now, he was willing to have an X-ray, and I told him

arscno ALV .
I thought we could do without it . I think that I can find in two or three

a .A . days if it has involved the joint, without an X-ray, and if I am not sure

in the course of a week or so, I will get an X-ray, but I am not going to

put them to the expense of an X-ray if it is not necessary . That is my

attitude . I would like to have them, I would like to have had it in thi s

ease, it would have cleared my mind at once . Now I still have it o n

my mind .

The skiagram taken by Dr. Lyons was lost . There is n o
suggestion that it was deliberately destroyed . It would not ,
however, assist in determining the existence or otherwise of th e
abnormal or congenital condition referred to .

It didn't shew this condition of abnormality.

It would, however, shew that the bone was not «- here i t
usually would be in a sub-coraeoid dislocation .

Dr. Patterson's decision that the condition was congenita l
was based first on the appearance found at the operation and secondly o n

the absence of any fragment showing in the X-ray .

It is of some significance too that Dr . Patterson
asked everybody in the operating room to look at it .

It was an unusual condition . After proceeding as h e
described in his evidence h e
came to the conclusion that it was congenital because there was no e x

of fracture surface or any covering tissue that would exist following frac -

COURT OF
APPEAL
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ture—there was no raw bone surface ; there was no granulated tissue, that COURT OF

is the formation of fibrous tissue over the bony surface .

	

APPEAL

He wanted to make sure that it was congenital and not frac-

	

1932

tured in dislocation. The absence of fragments would be addi-
June 7 .

tional evidence of congenital condition—also the surface of the
bone would be entirely different if it were the result of a frac-

	

MOORE
v .

ture. Notwithstanding this abnormal condition it could at the

	

LARG E

outset have been put back by manipulation in the same position
as before the accident .

This unusual congenital condition would interfere with o r
possibly prevent a proper diagnosis in the first place . This view
was supported by Dr. McLennan who also specializes in bone and
joint surgery. Ile stated it would "tend to minimize the con-
dition—make it more difficult to determine by manipulation or
feeling or on inspection." He also testified that the methods
adopted by appellant in his diagnosis were "the usual method s
to be adopted by any capable careful physician or surgeon ." It
was " a reasonable examination to give . "

Dr. Lyons was called in rebuttal but did not displace the
evidence given by Dr . Patterson and Dr . ;McLennan. In an
attempt to shew that this abnormal condition did not exist as

MACDONALD ,

disclosed by an examination of the stereo films taken by him

	

J .A.

and later lost he was asked :
What did it shew as to the abnormality of the glenoid cavity ?

and said :
I saw no fractures .

No question of a missing part? I did not see any .

Could you have seen it if the missing part that is suggested was existing

there? I presume that it would be—it could be detected .

It could be detected? Although I am not an authority on X-ray .

You looked for fracture and was satisfied it was not there? Yes .

Or a deficiency in the glenoid cavity ? Yes .

But later, he said :
My examination of the fihn was merely for the purpose of determinin g

whether there was dislocation or not .

Asked to explain why the film would not s pew it Dr . Lyon s
-aid :

I won't attempt to explain it because I can't .

Well do you mean that sometimes X-rays make mistakes? Yes, they d o

sometimes .

It is apparent that this evidence, not dissimilar to Dr . Pat-
terson 's does not shew that the congenital condition did no t

1.3
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exist . That would be disclosed beyond question upon operatin g
and as the trial judge made no finding on the point I think w e
must irresistibly draw the inference that it did exist .

On the foregoing facts, adopting the law as outlined by th e
learned trial judge, appellant should be acquitted of the charg e
of negligence . He can only be so charged on the assumption
that in all cases where an injury results from an ordinary fall ,
and dislocation is suspected an X-ray must be taken . No bind-
ing authority lays down that requirement as essential . Dr.
Lyons's evidence, read as a whole, does not support that view .
If that is conceded it is only necessary to add that there is no
serious question on the part or any witness called that th e
ordinary tests, although not infallible, would in the vas t
majority of cases point to a definite conclusion . Undoubtedly
the abnormality referred to, openly exposed by Dr. Patterson to
others in the course of the operation, prevented or at least inter-
fered with an accurate diagnosis . The unfortunate result aros e
not from want of reasonable care on appellant's part bu t
because of respondent's failure, when she knew or ought to have
known that the shoulder was not improving, to notify appellant .
Reasonable co-operation would have prevented the serious result s
that followed . Dr. Large I have no doubt, is, as was testified ,
a skilful and capable physician of long experience and th e
evidence does not warrant a finding that would impair a
reputation obtained by years of devotion to professional work .

I would allow the appeal .

Appeal allowed .

Solicitors for appellant : Wood, Hogg & Bird .
Solicitors for respondents : Burns, WalA:cm & Thomson.
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II 1Rl\A\I SIXGH v . K (POOR SIGH ET AL.

Partnership agreement—No transfer of interest without consent of part-
ners—Transfer of a partner's interest—No consent obtained—Transfer
of assets to an incorporated company—Dissolution—Right to an
accounting—Pleadings—Right of amendment—R .S .$ .C . 1924, Cap . 191 ,
Secs . 31, and 41 .

Five East Indians entered into a partnership on equal terms under written

agreement of the 16th of October, 1916, under the name of "May o

Lumber Company." The agreement contained a clause that no partne r

could sell his share in the partnership without the consent in writing

of the other partners . On October 2nd, 1917, one partner, Shea m

Singh, sold two-sevenths of his interest to one Inder Singh, and on

July 19th, 1920, Inder Singh sold his interest to the plaintiff . Two of

the original partners, Mayo Singh and Kapoor Singh acquired all th e

interests in the partnership with the exception of the share held b y

the plaintiff, and on November 24th, 1932, they incorporated the May o

Lumber Company, Limited with a capital of $100,000, divided into

1,000 shares of $100 each, and on the 3rd of December following i n

consideration of $70,000, they transferred to the incorporated compan y

all the assets of the Mayo Lumber Company except a 50-ton Shay loco -

motive and a donkey-engine, taking 700 shares of the incorporated

company as payment in full for said assets, and later by resolutio n

they transferred to the incorporated company the said locomotive an d

donkey-engine for $29,800, receiving in lieu thereof 268 shares of th e

incorporated company . The remaining 30 shares of the incorporated

company were then offered to the plaintiff for his interest in the May o

Lumber Company but he refused to accept them, and brought actio n

for a declaration that he is the owner of a one-twenty-third interest i n

the Mayo Lumber Company, alternatively that Sheam Singh has bee n

a trustee for him for his interest, that the transfer to the May o

Lumber Company Limited was fraudulent and void, for an accounting ,

and that the Mayo Lumber Company be wound up . The action wa s

dismissed .

Held, on appeal, affirming the decision of Moxalson, C .J.S.C ., that the part-

nership agreement against transferring shares without the consent o f

the remaining partners was never abandoned and the transfer by Shea m
Singh was a nullity as no consent was given by the other partners ,
and the plaintiff therefore had no interest in either of the companies .

Held, further, that under section 34 of the Partnership Act the assignee o f

a partner's share is entitled, after dissolution, to an account, and ther e

was here a dissolution. He may therefore have been entitled to an

account for the partnership under said section but he did not plead for

that relief or ask for it in his notice of appeal . He does not ask fo r

an amendment and in the circumstances it should not be granted .
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APPEAL by plaintiff from the decision of MoRRIsoN, C.J.S.C .
of the 9th of December, 1931, in an action for a declaration that
he is the owner of a one-twenty-third interest in a busines s
known as the Mayo Lumber Company, alternatively that the
defendant Sheam Singh has since the 19th of July, 1920, been
a trustee for the plaintiff for said one-twenty-third interest i n
said company ; that an alleged transfer of the assets and busi-
ness of the Mayo Lumber Company to the Mayo Lumber Com-
pany, Limited, on the 28th of November, 1924, is fraudulen t
and void, for an accounting of said business and payment of th e
plaintiff's share, and winding up of said business and for an
injunction restraining the Mayo Lumber Company, Limite d
from dealing in any way with the assets of the Mayo Lumbe r
Company, and for damages. On the 16th of October, 1916 ,
Kapoor Singh, Mayo Singh, Sheam Singh, Doman Singh an d
Jawalla Singh entered into a co-partnership agreement in writ-
ing under the name of the Mayo Lumber Company, each havin g
a one-fifth interest, the capital subscribed being $23,000 . One
of the terms of the partnership agreement was that no partner
of the firm was entitled to sell his share without the consent i n
writing, of the other partners, but on the approval of any sal e
the purchaser would become a partner and be entitled to all th e
privileges and rights of a partner. On October 2nd, 1917 ,
Sheam Singh, owing one Inder Singh $1,000, transferred t o
him a two-sevenths' interest in his share in the business, an d
shortly prior to July 19th, 1920, the plaintiff purchased Inder
Singh's interest (being one-twenty-third of the whole business )
for $2,000. In October, 1921, Mayo Singh acquired the inter-
ests of Doman Singh and Jawalla Singh and the remaining
interest of Sheam Singh, and in November, 1924, Mayo Sing h
and Kapoor Singh incorporated the Mayo Lumber Company ,
Limited, and representing themselves as the sole owners of th e
partnership business they transferred to the Mayo Lumber (~'om-
pany, Limited, all the assets of the partnership business pre-
viously carried on under the name of Mayo Lumber Company,
with the exception of a 50-ton Shay locomotive and one donkey-
engine. The capital stock of the Mayo Lumber Company, Lim-
ited was 1,000 shares of $100 each, and the consideration for th e
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transfer was $70,000, Mayo Singh and Kapoor Singh accepting
therefor 350 shares each in the capital stock of the incorporate d
company. The Shay locomotive and the donkey-engine abov e
referred to were transferred to the incorporated company by th e
partnership in October, 1925, the consideration therefor bein g
268 shares of the incorporated company. The remaining 3 0
shares in the company were reserved and later offered to the
plaintiff for his interest in the Mayo Lumber Company, but h e
refused to accept them . The plaintiff's action was dismissed .

The appeal was argued at Vancouver on the 7th, 8th and 9th
of March, 1932, before MACDONALD, C .J.B.C., MAIITIN, MC-

PHILLIPS and MACDONALD, JJ.A .

Mayers, K.C., for appellant : This action is for an accountin g
after dissolution. The plaintiff is entitled as assignee of a por-

tion of Sheam Singh's interest, Sheam Singh being a trustee for
the plaintiff : see Dodson v. Downey (1901), 2 Ch . 620 at p .
622 ; Watts v . Driscoll (1901), 1 Ch. 294 at p . 308 ; Bonnin

v. Neame (1910), 1 Ch. 732 ; Whetham v. Davey (1885), 30
Ch. D. 574 ; Halsbury's Laws of England, Vol . 28, p . 48, sec .
93, p . 207, sec. 415 . As to the property being mixed up see In

re Hallett's Estate (1879), 13 Ch . D. 696 at p. 709 .
J. W. deB. Farris, K.C., for respondent : The trial was on

the issue as to whether Harnam Singh was a partner . On the
question of trusteeship there is no proof that the defendant ha d
any knowledge of it, and it was never pleaded. There was no
proof of dissolution of the partnership and there is no allegation
of dissolution . The partners never consented to the transfer of
Sheam Singh's interest and the plaintiff has no status to bring
this action .

Matheson, for respondent Sheam Singh : The pleadings dis-
close no cause of action against us .

Mayers, in reply, referred to W . H. Malkin Co. Ltd . v. Cross-

ley (1923), 32 B .C. 207 at p. 209 ; Loveridge v. Taylor

(1896), 17 N.S.W.L.R. 50 ; In re Steel Wing Company

(1921), 1 Ch. 349 at p . 355 .
Cur. adv. 'cult .

10th June, 1932 .
MACDONA Lo ,

MACDONALD, C.J.B.C . : Five East Indians entered into a C.J .w .C.
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COURT OF partnership on equal terms under written agreement of the 16th
APPEAL
-_--

	

of October, 1916, which contained the following articles :
1932

	

10 . No partner of the firm shall be entitled to sell his share of the part -

June 10, nership without the consent in writing of the other partners and it is hereby

	 agreed that if a sale by one partner of his interest in the firm be approved

HARNAM by the other partners the purchaser shall become a partner and entitled t o

SINGH

	

the same rights and privileges and subject to the same liabilities as if h e
v.

	

were one of the parties hereto .

shall be realized and the proceeds thereof applied in paying the debts an d

liabilities of the firm and then in paying to each partner his share of the

balance thereof.

The partnership was to be for five years but it was carried on
until the transfer of the assets to the limited company on
December 3rd, 1924 .

On the 2nd of October, 1917, one of the partners Sheam
Singh otherwise known as Shiam Singh sold to one Inder Sing h
two-sevenths of his interest in the partnership without the con -
sent in writing or otherwise of his co-partners and on the 19t h
of July, 1920, Inder Singh assigned this interest to the plaintiff .
It is on this title that the plaintiff founds his action and, inter

atia, claims an accounting from the Mayo Lumber Company an d
MACDONALD, from the limited company .

C .J.B .C . As between himself and his co-partners Sheam Singh's sale
was a nullity since it was prohibited by the partnership agree-
ment . It is, however, good as between Sheam and Inder .

Before the sale of the assets of the Mayo Lumber Company t o
the incorporated company, Mayo Singh in October, 1921 ,
obtained from Jawalla Singh his share in the company and als o
received a power of attorney from Sheam Singh authorizin g
him to dispose of that partner's further interest in the assets .
He also obtained from Doman Singh a similar power of attorney
to dispose of his interest . Thus Mayo Singh became by sai d
purchase and said powers of attorney, along with the remaining
partner Kapoor Singh, in control of the partnership and it s
assets with power to transfer them to the incorporated company .
That company paid for these assets with shares in the company .

I think, therefore, that the plaintiff had no interest whateve r
in the Mayo Lumber Company, except as hereinafter mentioned ,
nor in the limited company when those assets were transferred .
There is nothing in the case to chew that the covenant in articl e

KAPOOR
11 . Upon the dissolution of the partnership the property of the fir mSINGH
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10 of the partnership deed was ever repealed or modified . It is COURT O F

APPEAL
true that one or two of the partners acted in contravention of it

	

—
but without the consent of the other partners in writing or

	

193 2

otherwise.
The situation, therefore, is that the plaintiff appears to own

HARNA c

as against Sheam Singh a two-sevenths' interest in Sheam's SING H

share. There is nothing on which Sheam could be constituted KAroo $

trustee for the plaintiff . The plaintiff is a mere assignee of an SING H

interest in Sheam's share . He was not a partner . He was not
a partner in the partnership company, nor a shareholder in the
incorporated company .

The appellant does not ask for relief against Sheam Singh in
his notice of appeal, except as trustee which he is not . As a
partner plaintiff has no legal claim to an account by the defend -
ants . By section 34 of the Partnership Act, however, the appli-
cation of which to this case is denied by the plaintiff, th e
assignee of a partner's share is entitled, after dissolution, to an
account by the partnership of that partner's share . As set ou t
above there was, I think, a dissolution. If there was not a
dissolution then nothing further need be said on the subject I
am now dealing with . The plaintiff, therefore, may have been MACDONALD,

entitled to an account from the partnership under said section C .J.B .C .

34 but he has not pleaded that relief, nor asked for it in hi s
notice of appeal . The assignor Sheam Singh is a defendant i n
this action and by paragraph 16 of the statement of claim th e
plaintiff alternatively alleges that Sheam Singh is a trustee for
him of an undivided one-twenty-third interest in the co-partner -
ship and in the limited company, and asks for an account b y
the defendants of the profits of said interest . This pleading is
not in accordance with his right under said section 34. The
defendant Sheam Singh in his statement of defence denies
privity between himself and the plaintiff and denies any present
interest in the partnership or in the company . He is now resid-
ing and has for years been residing in India and disclaims an y
interest in this dispute and denies that the plaintiff has an y
cause of action against him . The only claim made against hi m
either in the pleadings or in the notice of appeal is that he i s
trustee for the plaintiff but the plaintiff has entirely failed t o
prove that he holds any money or land in trust for him . There

June 10 .
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was no accounting between himself and his co-defendants and i t
is not shewn that there is anything of which he could be a
trustee for the plaintiff .

An amendment was not asked for and I do not think that we
ought now to amend so as to set up the plaintiff's real right of
action, if any, against the defendants . It would mean a trial of
the new issue and the incurring of a large amount of additiona l
expense caused by the plaintiff's failure to set up his true caus e
of action in the first place .

The appeal should therefore be dismissed .
MARTIN,

J .A.

	

MARTIN, J .A. : I would dismiss the appeal .

McPHILLIPS, J.A. : This is a most complicated case and I
cannot help observing that the case which is attempted to b e
made out by the appellant is wholly unsupported by the neces-
sary evidence . Try as one can to unravel the chain of event s
and alleged agreements as between the parties it is alway s
profitless and leads to no real result and fails to establish tha t
the appellant has any enforceable action at law as against any
one or more of the parties to the action . The evidence is left

MCPIIILLIES, in a most inextricable state and it is impossible to found any
J.A . judgment thereon . It occurs to me that the appellant in view

of the state of matters might well have been advised to accep t
the shares in the corporation which were tendered to him .
Certainly no case is made upon the facts as I read them notwith-
standing the persuasive argument of Mr . Mayers the learned
counsel for the appellant . I am, therefore, of the opinion tha t
the learned trial judge (MoRRIsox, C .J.S.C.) rightly—after
hearing the voluminous evidence and seeing the witnesses—dis-
missed the action . It is not possible to take a different view.
The onus was upon the appellant to make out his ease and i n
this he woefully failed .

The appeal, in my opinion, should be dismissed .

MACDONALD, J .A . : On October 16th, 1916, a partnershi p

MACDONALD,
known as the "Mayo Lumber Company" was formed by an

J .A . agreement in writing executed by five East Indians, viz ., Kapoor
Singh, Mayo Singh, Doman Singh, Sheam Singh and Jawall a
Singh to carry on the business of lumber and shingle manufac-
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turers. The agreement provided for a working capital of COURT OF
APPEA L

$20,000 to which each partner should contribute equally . It
also stipulated that "̀the property of the business shall belong

	

1932

to the partners equally ." A further clause provided that :

	

June 10.

No partner of the firm shall be entitled to sell his share of the partner-
HARrrA3l

ship without the consent in writing of the other partners and it is hereby

	

SINGH
agreed that if a sale by one partner of his interest in the firm be approved

	

v .

by the other partners the purchaser shall become a partner and entitled to KAPOOR

the same rights and privileges and subject to the same liabilities as if he

	

SINO H

were one of the parties hereto .

On October 15th, 1921, Jawalla Singh for the consideration
of $2,000 by agreement transferred to Mayo Singh all his inter-
ests in the partnership . Mayo Singh also apparently acquire d
the interest of Doman Singh in 1921 .

The appellant herein acquired his interest in the following
manner :

By agreement of October 2nd, 1917, Sheam Singh, for th e
consideration of $1,000 transferred to one Inder Singh a two -
sevenths' part of his interest in the capital and profits of th e
Mayo Lumber Company partnership and on the 19th of July ,
1920, for the sum of $2,000 Inder Singh transferred the sai d
two-sevenths' interest to this appellant . Sheam Singh also MACDONALD,

apparently disposed of his remaining interest in the partnership

	

s A
in parts to various other parties. This purchase of a part of
Sheam Singh's original share did not make the appellant a
partner in the business of the Mayo Lumber Company . He only
became the assignee of a part interest . In any event appellan t
could not become a member of that company. As assignee of a
part of Sheam Singh's share he could only look to him for hi s
share of the profits, etc . There is some reference in the evidence
to a further investment by appellant of $700—an alleged half -
interest with Sheam Singh—but as there is no claim in th e
pleadings in respect thereto (it is confined to a one-twenty-thir d
interest of the whole or two-sevenths of Sheam Singh's share )
and his counsel at the trial stated that "there is no such claim, "
thus closing the door to further possible inquiries, it should not
be considered .

:appellant alleges by his statement of claim that because o f
the foregoing events he became (or was admitted as) a partne r
of the Mayo Lumber Company, to the extent of a one-twenty-
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COURT OF third part share or interest therein . There is, as already inti -
APPEAL

mated, no basis in law for this claim. On November 21st, 1924 ,
1932 Mayo Lumber Company, Limited (one of the respondents) wa s

June 10. incorporated with a capital of $100,000 divided into 1,00 0

HARNAM shares of $100 each and on the 3rd of December, 1924, th e
SINGH respondents Mayo Singh and Kapoor Singh, described a s

e.
KAPOOR "carrying on business under the firm name and style of May o
SLN'GH Lumber Company," in consideration of $70,000 (700 shares of

$100 each) trasferred by bill of sale to the lumber company all
the goods, chattels and personal property hitherto owned by th e
partnership including sawmill plant, machinery, lumber (excep t
one 50-ton Shay locomotive and one (11 x 14) donkey-engin e
(Empire) . Mayo Singh and Kapoor Singh were apparently i n
sole control over these assets when this bill of sale was executed .
The remaining original partners either surrendered their inter-
ests or sold out to Mayo Singh and Kapoor Singh . The whole
700 shares were allotted to Mayo Singh and Kapoor Singh plu s
two other shares which they purchased as incorporators . The
two last-mentioned chattels excepted from the bill of sale wer e
by resolution transferred to the incorporated company by th e

MACDONALD, partnership (Kapoor Singh signing as manager) on October
29th, 1925, for the purchase price of $29,800 to be paid by th e
allotment of 298 fully-paid shares, 268 of which were to b e
delivered to various allottees while the remaining 30 were to b e
reserved and held presumably for the appellant in satisfaction
of his interest . A certificate for these 30 shares was issued by
the company to the appellant and at the same time and to b e
executed contemporaneously with delivery of the shares a releas e
was prepared to be signed by appellant acknowledging that the
receipt of the 30 shares would be in full settlement for "wha t
share or interest [he] had in the Mayo Lumber Company befor e
incorporation . " This appellant refused to execute and the 3 0
shares were returned by him .

Appellant issued a writ against the respondents in September ,
1925, and by endorsement asked for a declaration that `"he i s
the owner of two-thirty-fifths' share or interest in the partner-
ship business of the Mayo Lumber Company . It is obvious tha t
he never had a share or interest in the business as such (he i s
the assignee of part of a partner's interest) and the action in
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this respect was misconceived. He also asks "for an account of COURT O F
APPEA L

the partnership business" and "dissolution and winding-up of the

	

—
said partnership business ." It is obvious that, as assignee, he 193 2

cannot "interfere in the management or administration of the June 10 .

partnership business or affairs or require any accounts of the
HARNA M

partnership transaction" (R .S.B.C. 1924, Cap. 191, See. 34 SINC H

(1) ) ; and equally obvious that until dissolution he cannot have KAPOO B

the more limited accounting provided by section 34 (2) . Far SINCx

from alleging dissolution he asks the Court to order it .
This material misconception as to the nature of his rights an d

the relief, if any, to which he is entitled persists in the state-
ment of claim. He alleges (par. 4) that the five men who
entered into the partnership agreement of October 16th, 1916 ,
had "interested with them other members of their countryme n
who had subscribed money to the partnership funds and tha t
the prohibition in the partnership agreement against transfer -
ring shares without the consent of the remaining partners wa s
abandoned. All this is contrary to the true facts. Neither th e
appellant nor "other members of their countrymen"—all
assignees of individual shares—subscribed to the "partnership
funds" and even if they did no consent was obtained. The MACDONALD,

allegation in paragraph 5 too is equally without basis in fact .

	

J .A .
Paragraph 6 alleges that these assignees were not in fac t

assignees of individual shares but subscribed to the partnership
capital and "were recognized as having an interest in the part-
nership business ." Paragraph 7 recites the manner in which
appellants' predecessor in title acquired his two-sevenths ' inter-
est from Sheam Singh, an original partner, on October 2nd ,
1917, and alleges that by reason thereof Inder Singh acquired a
one-twenty-third interest "in the whole partnership business . "
That is not so. Paragraph 8 alleges that appellant "advance d
money" to Sheam Singh "for the purpose of the partnership
business" (for aught we know a loan) and also purchased "th e
said one-twenty-third part in the said partnership busines s
owned by the said Inder Singh, [referred to in the last para-
graph] and all accrued profits . . . accruing to . . . Inder
Singh from the 2nd day of October, 1917" for $2,000 and "the
said plaintiff [appellant] was thereupon admitted to the sai d
partnership to the extent of a one-twenty-third part share of
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interest therein ." No attempt was made, or could be made to
support this allegation, It is an additional misconception o f
the true situation.

Then follows a narrative of the transfer of the assets of th e
partnership by the respondents—Kapoor Singh and Mayo Singh
—to the incorporated company with an allegation of fraud i n
respect to which no evidence was offered and it is agai n
reiterated in paragraph 11 that the appellant was "a member of
the said partnership and the owner of a one-twenty-third shar e
therein ." Paragraph 12 simply outlines the share consideration
for the transfer to the limited company while paragraph 1 3
alleges that this transfer was fraudulent and void as against th e
appellant because it was carried out without the knowledge o r
consent of one of the partners, viz ., the appellant. This too is
beside the mark . In paragraph 13 he alleges that he frequently
requested an accounting and particularly on the 10th of June,
1925, from "the Mayo Lumber Company" (i .e ., the partner-
ship) of the "assets and liabilities and profits of the partnership
business since the 22nd day of October, 1917 . " This too is on
the basis that he was a partner . He cannot mean an assignee' s
accounting as that arises only upon dissolution . Before that
event he must look only to his vendor and "must accept the
accounts of profits agreed to by the partners (section 34 (1) ) .

Paragraph 16, the final paragraph, contains the only materia l
and relevant allegations affecting however only the responden t
Sheam Singh, separately represented on this appeal and in the
action. Alternatively he claims a declaration that the latter wa s
a trustee for him of an undivided one-twenty-third interest i n
the said co-partnership and asks for an accounting of the profit s
of the interest. This will be briefly dealt with later as a
separate claim.

In the prayer appellant asks for a declaration that he was th e
owner of a one-twenty-third share or interest in the business o f
the partnership and in the profits thereof since October 2nd ,
1917. What he should ask for is to receive the share of profit s
to which his vendor was entitled on the basis of no dissolution ;
or the share of the partnership assets to which his vendor wa s
entitled as between the latter and the other parties on the basi s
that dissolution took place when the partnership assets wer e
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transferred to the limited company. He asks therefore for a
declaration to which he is not entitled . Alternatively he asks
for an accounting as against Sheam Singh . This demand mus t
be confined strictly to the two parties immediately concerned ,
riz., appellant and Sheam Singh, leaving aside the intervention
of Inder Singh . He asks for a declaration that the transfer to
the limited company was fraudulent and void : for an account
"of the partnership business" an order that the "partnership
business be wound up" and an injunction, damages for trespas s
and damages for conversion .

I have taken the trouble to analyze the statement of clai m
because (apart from the allegations against Sheam Singh) w e
are virtually asked on this appeal to disregard it (counsel fo r
the appellant insisted at the trial that the pleadings must b e
adhered to) and based upon the true facts disclosed in evidenc e
—facts necessarily elicited in the light of the pleadings as
framed—grant to appellant the relief, not that he claimed bu t
rather the relief he should have claimed . Courts are naturally
reluctant to withhold relief warranted by the true facts and at
times overlook an erroneous plea if satisfied no prejudice would
result and that all the facts have been brought to light. There
must however be some limit to this indulgence . The appellant ' s
case was a comparatively simple one . He never was a partner
and therefore wholly misconceived his rights . He should have
alleged that he was the assignee of part of a partner's share ;
that the partnership was dissolved by the transfer of assets to a
limited company or by deed or otherwise ; that he was entitle d
to receive the actual share of his assignor in the partnershi p
assets irrespective of any dealing in the partnership assets as
between his vendor and the other partners among themselves o r
by transfer to a joint-stock company ; that the remaining part-
ners had knowledge of his interest and that he was entitled to
an accounting from the date of dissolution to ascertain the valu e
of his assignor's share . This is the case now presented for the
first time on appeal without any request for an amendment o f
the pleadings. It means that appellants should be permitted t o
assert one cause of action at the trial and having failed to estab-
lish it, prosecute on appeal a second, and entirely different cause
of action and compel the respondents to meet it with evidence
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COURT OF adduced in defending the first case put forward . I do not thin k
APPEAL

we can ignore so complete a departure from the pleadings .
1932 It was urged that we have all the facts (on that point I am

June io . not fully satisfied) and that we should apply the principles out -

HARNAM lined in such cases as Watts v . Driscoll (1901), 1 Ch . 294 and
SINGH 1Vh.ctham v . Davey (1885), 30 Ch. D. 574 ; and give effect t o

KAAPOOR the provisions of section 34 of the Partnership Act . On the
SINGH question of knowledge, in view of the denials of the respondents ,

Mayo Singh and Kapoor Singh, and the fact that the point was
not material on the action as framed and tried, I would hesitate
to hold that they or either of them acting for the partnership
had notice of the appellant 's interest as assignee . They may
have only known that all the original partners (like themselves )
transferred part of their shares without receiving information
as to the circuitous dealings of each partner (including Shea m
Singh) with their shares ; or possibly ascertained the true facts ,
as they say, only after the lumber company was formed when
they reserved 30 shares for the appellant in respect to his inter -
est . We should not make such a finding at this stage on a poin t
that should have been pleaded so that evidence might be directe d

MACnoNALD, to that issue. On the question of dissolution the same observa -
J .A .

tions apply. It is doubtless true that the partnership was dis-
solved when all but a few of the assets were transferred to th e
Mayo Company Limited (Loveridge v . Taylor (1896), 17
N.S.W. L.R. 50) and that the later transfer represents only th e
continuance of the partnership to complete transactions begu n
but not finished at the time of the dissolution (section 41) . Far ,
however, from alleging it, the appellant asks in his writ no t
only for a winding-up order but for dissolution .

As to the respondent Sheam Singh the plea in paragraph 1 6
of the statement of claim would appear to be sufficient an d
ordinarily appellant would be entitled to relief as against him

under section 34 (2) of the Partnership Act . But although the
evidence of the respondent Sheam Singh was taken on commis-
sion in India it was not directed to this point . The same
observation applies to the evidence offered at the trial on appel-
lant's behalf. This claim was not litigated. Appellant does no t
shew that this respondent failed to account to him for any profits
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received or that he has in his hands as trustee any money belong-
ing to appellant .

I would dismiss the appeal .
Appeal dismissed.

Solicitors for appellant : Courtney & Elliott.
Solicitors for respondents (other than Sheam Singh) : Farris,

Farris, Stoltz & Sloan.

Solicitor for respondent Sheam Singh : Mackenzie Matheson .

OVERN v. STRAND ET AL .

Practice—Costs—Taxation-- .Judgment against all defendants with costs—
No apportionment by taxing officer—Beni 13 of Appendix "N" —
Distribution .
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OVERN
V .

STRAN D

In an action for tort against four defendants, who defended separately, th e
formal judgment, as to costs, restored by the Supreme Court o f
Canada, read, "That the defendants do pay to the plaintiff her cost s

of this action, such payment to be made forthwith after taxation ."

On the taxation it appeared that the costs of the action had been
augmented by certain proceedings taken by individual defendants and
not joined in by the others . The taxing officer allowed against all th e
defendants the costs occasioned by them all and segregated and appor-

tioned the special costs occasioned by the acts of the individua l
defendants to the defendant who occasioned same .

Held, affirming the decision of MORRISON . C .J.S .C . ( (1930), 42 B.C . 358) ,
that the taxing officer has no right to go behind the directions con-

tained in the judgment . If any apportionment or segregation is to b e
made it should be set out in the judgment .

On the contention by defendants that four items in the plaintiff's bill ,
namely (1), fee on motion for enlargement of trial ; (2), fee on motion
for trial by jury ; (3), process for setting down for trial in June ; and
(4), process for setting down for trial in September, were all covere d

by item 13 of Appendix "N" and carried only the one fee :
Held, that item 13 should be read distributively and that the four item s

were allowable (MACDONALD, C .J.B.C . dissenting) .
Bradshaw v. British Columbia Rapid Transit Co . (1927), 38 B .C . 430,

approved.

APPEAL by defendant, Hudson's Bay Company, from the
decision of MonursoN, C.J.S.C. of the 17th of February, 1930

Statement
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COURT OF (reported, 42 B.C . 358), on appeal from the taxation of costs i n
APPEAL

the action. The judgment in the action provided that th e
1932

	

defendants do pay to the plaintiff her costs of this action forth -
Tuly 4 . with after taxation, and the judgment of the Supreme Court of

OVERN
Canada provided that the appellant (plaintiff) was entitled to

v.

	

her costs throughout against all the defendants . The registrar's
STRAND certificate recited that the plaintiff's costs against all the defend-

ants jointly were allowed at $1,731 .30, that the plaintiff's extr a
costs against all defendants except the Hudson's Bay Company
were allowed at $100 .30, that the plaintiff's extra costs as
against the defendant Strand alone were allowed at $151 .20 ,
and the plaintiff ' s extra costs as against Wilson d Wilson alone
were allowed at $125 .

The defendants further claimed that four items, namely : 1.
Fee on motion for enlargement of trial $50 ; 2. Fee on motio n
for trial by jury $75 ; 3. Process re setting down for trial in
June $75 ; 4. Process setting down for trial in September $75 ;
should all be included as one item and $75 only be allowed unde r
item 13 of Appendix "N" ; further, that the general costs o f
the action including counsel fees, should be apportioned as

statement between the respective defendants . The plaintiff claimed by
cross-appeal that the registrar having taxed the plaintiff ' s cost s
of action at $2,107 .80 had no power to apportion said cost s
amongst the several defendants and should have certified tha t
the defendants were liable for the full sum instead of appor-
tioning them . The appeal of the Hudson's Bay Company was
dismissed and the plaintiff's cross-appeal was allowed by Mor-
x.rsoN, C .J .S.C. giving the plaintiff the costs of the action
against all the defendants. The Hudson's Bay Company
appealed on the ground that the costs should be apportioned a s
to the Hudson's Bay Company according to the issues raised by
the company .

The appeal was argued at Victoria on the 4th of July, 1932 ,
before MA(DONALD, (' .J-.B .C., llArzmx, McPmrim.Lrrs and
11A( m)O\ ALI), .JJ . J.A .

Ghent Davis, for appellant : That the costs should be segre-

A, :;wuent gated between the defendants according to the issues in whic h
each are involved see Stamm v . Dixon (1889) . 2 2 Q.B.D. 529 ;
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Merchants Bank v . Houston (1900), 7 B .C. 352 ; Hobson. v . Sir COURT OF
APPEAL

W. C. Leng & Co . (1914), 3 K.B. 1245 ; Overn v. Strand

(1930), 42 B .C. 358 . In the case of a solicitor acting without

	

193 2

authority see Newbiggin-by-the-Sea Gas Company v . Armstrong July 4 .

(1879), 13 Ch . D. 310 ; Nurse v . Durnford (1879), ib . 764 .

	

OVER

J. A . Maclnnes, for respondent : When the formal judgment

	

v .

says "costs of action" there is no apportionment by the taxing
STRAND

officer : see Overn v. Strand (1931), S .C.R. 720 at p. 734 ;
Ingram & Boyle, Limited v . Services Maritimes du Treport ,
Limited (1914), 3 K.B. 28 . The taxing officer cannot go behin d
the judgment : see Fouchier & Son v . St . Louis (1889), 13 Argument

Pr. 318. The Chancery rule, as declared in Hobson v . Sir W.

C . Leng & Co . (1914), 3 K.B. 1245, applies in British Colum-
bia. Item 13 of Appendix "N" is not inclusive but distributive ,
and does not include counsel fees : see Bradshaw v. British

Columbia Rapid Transit Co. (1927), 38 B .C. 430 .
Davis, replied.

MACDO ALD, C.J .B.C. : I think on the question of the appor-
tionment, which would be properly an apportionment betwee n
the parties, that the appeal should be dismissed .

On the other branch of the case, as to section 13, page 246,
where it says, "All process relating to setting down actions fo r
trial, adjournments, change of venue, jury applications, record
for judge, subpoenas for witnesses, and jury process, consulta-
tions preparatory to trial, and advising on evidence," shall be

MACDONALD ,taxed at $75, it seems to me that that was intended to include C,J .a.C . .
all those, whether done once or a second time . In that case th e
appeal should succeed. And that has relation to all the parties .
That could be taxed against all the defendants, and once and for
all . It seems to me that that is the proper construction of tha t
section 13 . And that therefore the appeal should be allowed a s
to that item. To the extent of $75 the appeal should be allowed,
and the other should be dismissed .

MARTIN, J .A . : In my opinion the appeal should be dismisse d
in regard to all the items with respect to which Mr . Davis very
nicely presented his point . I do not think, having regard to th e
circumstances of this case, and the way that the issues here wer e
brought in controversy by the present respondent, that the cas e

14

MARTIN ,
J .A .
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STRAND McPHILLzrs, J .A. : I am of the opinion the appeal should b e
dismissed. In the first place, I think it is well that there should
be uniformity in practice. And in regard to that we have a
judgment here of the Chief Justice of the Supreme Court, and
we also have a judgment of Mr . Justice D. A. MCDONALD,
which deals with the question. And then we have the judgmen t

MCPHZLLIP$, of the Supreme Court of Canada, which imposes throughout al lJ .A .
costs upon the defendants jointly . As it is the duty of the Court
below to carry out the judgment of the Court above, it seems t o
me that this is not a case for any alteration of the declare d
imposition of costs, in truth there is no jurisdiction in this Cour t
to do so.

In my opinion the appeal should be dismissed .

MACDONALD, MACDONALD, J .A . : I would dismiss the appeal .

Appeal dismissed, Macdonald, C .J .B.C.
dissenting in part .

Solicitors for appellant : F. P. Davis & Co.
Solicitors for respondent : Machines & Arnold.

COURT OF of the Merchants Bank v. Houston, a decision of my brotherAPPEAL
DR.0 (1900), 7 B .C. 352, stands in our way. And the other

1932 points are disposed of by the form of the formal judgment in th e
July 4. Supreme Court of Canada, and the formal judgment in th e

Court below .
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LOCKETT v . SOLLOWAY, MILLS & COMPAN Y
LIMITED.

MACDONALD,
C.J .B .C .

(In Chambers )

Practice—Costs—Appeal to Supreme Court of Canada —Deposit of security
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for respondent's costs—Abandonment of appeal and respondent's costs July 25 .
thereof paid—Application by respondent for charging order or deposi t
for security—R .S .B .C. 1924, Cap. 136, Sec . 104.

	

LOCKETT
v.

The defendants' appeal to the Court of Appeal, having been dismissed, an M
SOLL

ILLS
OWAI

C
,

& o .
appeal was taken to the Supreme Court of Canada and $500 was paid

	

LTD.
into Court as security for the respondent's costs of appeal . The
appeal was subsequently dismissed for want of prosecution and th e
respondent's costs thereof were paid by the appellants . On an applica-
tion by respondent's solicitor for a charging order on the $500 s o

deposited, basing his claim upon section 104 of the Legal Profession s
Act :

Held, that this sum was paid into Court for a special purpose, and tha t
purpose having been satisfied in full, the appellants are entitled to a
return of this sum .

APPLICATION by respondent's solicitor for a charging order
on $500 deposited by the appellants as security for respondent' s
costs on appeal to the Supreme Court of Canada . After the
appellants had given notice of appeal to the Supreme Court of
Canada and paid the $500 into Court as security for the
respondent's costs, the appeal was dismissed for want of prose-
cution and the respondent's costs were paid by the appellants .
The respondent's claim was based on section 104 of the Lega l
Professions Act. Heard by MACDONALD, C.J.B.C. in Chambers
at Victoria on the 15th of July, 1932 .

G. L. Fraser, for the application .
u'. B. Farris, K.C., contra.

25th July, 1932 .

MACDONALD, C.J.B.C. : Judgment was recovered by the
respondent Lockett against Solloway, Mills & Co . Ltd., appel-
lants, for a large sum of money. On appeal the Court of Appeal
dismissed the appeal with costs whereupon an appeal wa s
launched to the Supreme Court of Canada and $500 was pai d
into Court by the appellants therein as security for the respond-
ent Lockett's costs of appeal . The appeal was subsequently

Statement

Judgment
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MncooNALD, dismissed for want of prosecution and the respondent 's cost s
C.J.B .C .

(In chambers) thereof were paid by the appellants .

1932

	

This is an application by respondent's solicitor for a chargin g

July 25 . order on the said deposit for security in favour of said solicitor
	 for his costs in the Court of Appeal . The applicant bases hi s

LOCKETT claim upon section 104 of the Legal Professions Act, Cap. 136 ,v .
SOLLOWAY, R.S.B.C. 1924, in the argument, but relied also upon the prin -
MiLLTD CO ' ciples of equity .

By said section 104 the solicitor employed in a cause is given
a charge upon the property recovered or preserved by his effort s
for his costs in the Court in which it was recovered or preserve d
and the Court or a judge may make an order for payment of
such costs out of the property so recovered or preserved . The
said section differs from the corresponding English section 2 8
of the Solicitors Act which gives only the right to apply, whil e
our section gives what is tantamount to a lien—a distinction o f
some importance in many cases but of no importance in th e
present one .

Did the respondent 's solicitor "recover or preserve" the said
security for costs within the meaning of said section 104 ? I
think clearly not . It was paid in for a special purpose and tha tJudgment
purpose has been satisfied in full and the appellants are entitle d
to take it out . It has not been recovered or preserved for or to
respondent by his solicitor—In re Wadsworth. Rhodes v . Sug-
den (1885), 29 Ch. D . 517, and The Dingo (1920), P . 425 .

Under the said section 104 the applicant therefore has n o
claim upon this fund .

I think I ought to refer to what took place upon the argumen t
before me. The appellants' solicitor conceded that if the appli-
cation had been made by the respondent himself for a chargin g
order by way of equitable execution upon this fund his solicito r
might have had a claim upon it, if the order were granted, an d
11 understood appellants ' solicitor to consent that the present
application should be expanded to allow me to treat it in tha t
way. He would then rely upon section 86 of the Winding-up
Act, Cap . 213, R.S.C . 1927, as a bar to the applicant's relief. I
cannot even for the saving of costs treat the matter in that way .
It might raise several questions at present of no concern . It
might also raise an issue between the liquidator of the appellant
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company which is now being wound up and who is not repre- MACDONALD,

sented here and the parties represented. I therefore refrain (In Chambers )

from considering that phase of the matter at all. It is imneces-

	

193 2

sary now to do so. I express no opinion as to what the result
July 25 .

ought to be if the respondent had obtained equitable execution
and the applicant had applied for payment out of that fund, and LOCKETT

z .

I express no opinion one way or the other upon the construction SOLLOWAY ,

of said section 86 of the Winding-up Act . The application is MrLLS . Co .
1

	

LTD .

therefore dismissed with costs .

Application dismissed .

MATTHEWS v . THE CONTINENTAL CASUALTY
COMPANY .

Insurance, accident—Time indemnity—"At once and continuously after th e
occurrence . "

The plaintiff, insured under an accident policy of the defendant company.

was wholly disabled by an accident to his knee on April 9th, 1930 . The

"total loss of time" clause of the policy provided that "If injury suc h

as is before described shall at once and continuously after the occur-

rence of the accidental event wholly disable the insured from perform-

ing each and every duty pertaining to his occupation the insurer will

pay said accident indemnity for such period, not exceeding five years ,

as the insured shall be so disabled after the first three days ." Imme-

diately after the accident the plaintiff was taken to the hospital a t

Campbell River and wholly prevented from working until May 19t h

when he tried to get work, and on June 1st he commenced working in

a logging camp where he remained three weeks as a signalman at ful l

pay, but finding his knee gave him pain necessitating first aid treat-

ment every night, he returned to his home in Vancouver, and entering

the General Hospital was operated on, a dislocated cartilage bein g

removed from his knee, and he was wholly and continuously disabled

until October, 1931, when he was recommended to the workmen' s

Compensation Board as fit for light work. On May 22nd, 1930, the

plaintiff had been paid the full amount of indemnity then earned an d

gave the company a receipt and release in full of all claims wit h

respect to the injuries sustained on April 9th, 1930 . When in the

Vancouver General Hospital he made a further claim which the com -
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pany rejected . In an action on the policy the plaintiff obtained judg -
APPEAL

	

anent as and for a continuous total disability.

1932
field . on appeal, reversing the decision of FISHER, J . (MCPHILLIPS . J.A .

dissenting), that the plaintiff's claim for further payments under th e

APPEAL by defendant company from the decision of FisuE$,
J. of the 1st of March, 1932, in an action to recover $1,08 0
under an accident-insurance policy . The defendant company
insured the plaintiff on the 1st of April, 1930, in the principal
sum of $500 with accident indemnity at the rate of $60 pe r
month . The plaintiff worked for a lumber company, and o n
April 9th, 1930, when running, he slipped and struck his kne e
on a log, injuring it. He was taken to a hospital at Campbel l
River, and on the 16th of May following was examined by a
doctor of the Workmen's Compensation Board who pronounced
him sufficiently well to go to work on May 19th. On May 22nd
he received a cheque from the defendant company for $72 wit h
a memorandum which the company asked him to sign and
return, relieving the company from further liability as to the
injured knee, which he signed and returned to the company .
He went to work again during the first week in June, 1930, but
his knee troubled him and after working for three weeks he
returned to Vancouver where he was again examined by the
Workmen's Compensation Board doctor who advised examina-
tion by another doctor. He was then examined by Dr. Peter
McLennan, who operated on his knee removing a dislocate d
cartilage. IIe was then in the hospital until the following Sep-
tember and continued under disability on crutches until April ,
1931. When insured the plaintiff was seventeen and one-hal f
years old and it was a term of the policy that the insurance
under it should not cover any person under the age of 18 year s
or over the age of 65 years, but the plaintiff advised the com-
pany's agent of his correct age at the time the said agent
solicited for the policy. On the 22nd of April, 1931, the
plaintiff repudiated the release that he signed as to furthe r
disability on the 22nd of May, 1930, and tendered to th e
defendant the sum of $72, the amount previously paid by th e
defendant to the plaintiff, but said tender was refused by th e
defendant.

MATTHEW S
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Oct . 4 .

	

policy did not fall within the words "at once and continuously after the

occurrence of the accidental event" and the appeal should be allowed .

Statement
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The appeal was argued at Victoria on the 8th and 9th of
June, 1932, before MACDONALD, C .J.B.C., MARTIN, MCPIuL-

LIPs and MACDONALD, JJ.A .

P. J . ?McIntyre, for appellant : Respondent was disabled for
five weeks and was then pronounced well when after being pai d
by the company and signing a release as far as his knee wa s
concerned, he went back to work for three weeks before agai n
complaining of his knee . The injury must be continuous . He
accepted payment for injury up to the time he returned to work .
He adopted the policy and having done so he adopts it in full :
see Smith v. United States Nat . Life d Casualty Co . (1929) ,
281 Pac . 413 ; Laventhol v . Fidelity & Casualty Co . (1909), 9 8
Pac. 1075 ; Doyle v . New Jersey Fidelity & Plate Glass Ins .

Co . (1916), 182 S.W. 944 ; Vess v. United Benev. Soc. of

America (1904), 47 S .E. 942 .
Bray, for respondent : The release given by the plaintiff a t

the time he received the company's cheque was signed by hi m
on a mistake of fact . We submit the injury was continuous .
The fact that he went back to work for three weeks after a
doctor said he was well, did not break the continuity. Every-
thing that happened after, including the operation, was a result
of the first accident : see Hooper v. Accidental Death Insuranc e

Co . (1860), 5 H . & N. 546 ; Fidelity and Casualty Company o f

New York v . Mitchell (1917), A.C. 592 ; Welford on Insur-
ance, 2nd Ed ., 265-6 .

McIntyre, replied .
Cur. adv. vult .

4th October, 1932 .

MACDONALD, C.J.B.C. : The plaintiff who was an infant ,
suing by his next friend, secured during infancy a policy o f
accident insurance from the defendants . He was injured by a n
accident and on the same day brought to the hospital in Camp -
bell River from whence, after his recovery, he obtained employ-
ment similar to the employment he had before followed, namely ,
signaller in a logging camp, and at the current rate of wages .
He performed his duties as such for three weeks when he wa s
again sent to hospital (in Vancouver) suffering from synovitis ,
the result of the accident aforesaid . The company paid him in
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full for the time lost up to his discharge from the Campbel l
River hospital . He now claims further compensation for hi s
suffering since his relapse for which the company does not admi t
liability . The policy sets forth the contract between the parties ,

MATTHEws
shortly, as follows :

The insurance given by this policy is against loss of life, limb, limbs ,
sight or time [in this case it is loss of time] resulting from a persona l
bodily injury (suicide or self-destruction while either sane or insane no t
included) which is effected solely and independently of all other causes b y

CO .

	

the happening of an external, violent and accidental event, and for loss o f
time resulting from bodily sickness or disease .

Part II. of the policy contains this :
A. Total Loss of Time. If injury such as is before described shall a t

onee and continuously after the occurrence of the accidental event wholl y
disable the insured from performing each and every duty pertaining to hi s
occupation, the insurer will pay said accident indemnity for such period ,
not exceeding five years, as the insured shall be so disabled after the firs t
three days .

It is this clause that the company relies on in its resistance t o
the claim. As I read that clause it means that if the injury
shall at once and continuously after its occurrence wholly dis-
able the insured from performing each and every duty pertain-
ing to his occupation then he is entitled to claim indemnity .

The correspondence s pews, first, Exhibit 4—plaintiff t o
defendants	 plaintiff reports the injury to his knee and asks fo r
a proper form of report . This is dated 10th :larch, 1929. He
reports the injury as occurring on the 9th . On the 15th th e
agent of the company acknowledged receipt of the last letter ,
enclosing form of report which was duly made and of which n o
complaint appears . His physician made a report of which the
important items are as follows . He says :

The patient will be able to work May 19th, 1930 . Synovitis has now
gone	 still complains of ache in joint . No complications have arisen .

On the 18th of May plaintiff wrote to the agent :
Enclosed find form A filled out . Will return to work next week. All

O .K . now. P.S . Please forward cheque to above address .

On May 22nd the agent enclosed draft for $72, the amount o f
indemnity then earned. He pointed out that unless care was
taken synovitis was liable to develop again and disable upon
slight strain. The draft for the indemnity was duly receive d
by the plaintiff and paid and he writes acknowledging receipt :

In full payment, satisfaction and release of any and all claims that T
myself, . . . now have or may hereafter have against said company,

21 6
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under policy . . . for or on account of injuries or illness sustained by COURT O F

me on or about 9 April, 1930, and any loss that may hereafter result from APPEA L

said injuries or illness .

	

1932
On the 27th of July, 1930, plaintiff wrote to the agent saying

Oct . 4.
that :

After returning to work on June 27th, I worked for three weeks, an d

found I couldn't stand it any more so I came to town and saw another

doctor who, on examining the knee said it would have to be operated on

and sent me to the hospital as soon as a bed was available . While at work

my knee slipped out of joint several times, and the knee was swollen up al l

the time I worked . I quit work on the 18th June.

This was replied to by the company who regretted that the y
could do nothing further in the way of indemnity since th e
matter had been settled up .

I may mention here that the company forwarded to th e
plaintiff a slip to be attached to the policy which says :

Notwithstanding the fact that I have heretofore suffered from synoviti s

left knee, I hereby agree that no indemnity of any kind or amount shall b e

payable to me or to my beneficiary under said policy for loss which results

wholly or partly, directly or indirectly, from any disease of or injury to

left knee in any form ; this notwithstanding any provision there may be t o

the contrary in said policy contained . This agreement is executed by me i n

duplicate, one copy to be attached to the said policy as a part thereof, and

the other to be retained by the company .

This is signed by the plaintiff on the 23rd of May, 1930 . It MACDONALD,

was contended that this separate agreement is not binding upon o .a .R .c .

the plaintiff because it was not part of the original policy .
Without deciding that point, I shall confine my opinion to what
is contained in the original policy itself and which has been
quoted above . I shall treat the subsequent agreement as evidenc e
only, and not as a contract . Having regard, therefore, to th e
policy itself, I cannot see how the plaintiff can succeed in this
action. He was only entitled to succeed if his injury at once
and continuously after the occurrence wholly disabled him from
performing each and every duty pertaining to his occupation .
Now as the correspondence shews he not only informed th e
defendant that he was on the 18th or 19th of May "Now O .K ."
but admitted in said subsequent agreement that no indemnit y
of any kind should become due to him from any disease of o r
injury to the left knee, the injury complained of. Not only was
the plaintiff not wholly and continuously disabled from perform-
ing all work substantially essential to his duty or duties, but an y
part of such work, and he has proven that he was not so
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usual remuneration and the evidence chews that he performe d

	

1932

	

all his duties as a signalman during that time .

	

Oct . 4 .

	

It is perhaps a commendable trait of human character t o
mATTh E« s attempt to assist the unfortunate in a case of this kind, but the

	

v.

	

Court must and does remember that a contract between an indi -
Tu E

< OyTr- victual and an insurance company is to be interpreted on th e
`LaTAr, same principle as other contracts and that it is not permissibl eCASUALTY

Co . to strain a point in favour of a claim as against the company .
Now it is difficult to imagine a clearer and more specific con -
tract than the one here . It is fair and explicit in its terms and
in no way ambiguous . The defendant company even warne d
the plaintiff against the possibility of future trouble in the knee ,
so that had he not been satisfied that he was entirely cured h e
should have remained in hospital until the cure was beyond
question. The company naturally wished to avoid too early a
return to work which might cause a relapse and therefore th e
policy was worded so as to exclude responsibility in .a case of
that sort . The agreement, however, between the parties shoul d
be construed in accordance with its terms and with faires t

MACDONALD, canons of construction without favour to either party .
C .J .B.C .

The contract was made by an infant in his own name but n o
serious point was made of this by the defendant . The contract
is not void but at worst might not be ratified at maturity bu t
the company cannot complain of the defect of infancy and th e
plaintiff himself has taken the advantage of the contract an d
has received an indemnity under it . See section 95 (1) of th e
Insurance Act, since the argument cited to us, which sets the
matter at rest .

The question was raised as to whether the policy was in effec t
at the time of the accident . That is to say whether it had been
delivered to the plaintiff prior to that time . It is dated the 1s t
of April, and if it were not delivered before the accident objec-
tion to that has been waived by the company by paying an
indemnity under it . Another question was also raised as to
misrepresentation of the date of the plaintiff's birth . A mistak e
was unquestionably made with regard to that, but that mistak e
has, I think, also been waived by the payment of the indemnity ;
that as the learned judge found, being known to the defendant .

COURT OF disabled by working at his occupation for three weeks for th eAPPEAL
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The learned judge appears to have found in plaintiff's favou r
on the ground that the subsequent agreement was entered into
under a mistake of fact on the part of both parties . As I have
already said I am not considering that agreement as a release ,
but merely as a piece of evidence. If it had not been made my
decision would be the same, as it is now, that the plaintiff is no t
entitled to succeed, and that his action must be dismissed .

MARTIN, J .A. : By the terms of the accident policy in ques-
tion the plaintiff was indemnified against accidental injury b y
the following relevant clauses in the policy :

A . Total Loss of Time. If injury such as is before described shall at

once and continuously after the occurrence of the accidental event wholl y

disable the insured from performing each and every duty pertaining to hi s

occupation, the insurer will pay said accident indemnity for such period ,

not exceeding five years, as the insured shall be so disabled after the firs t

three days .

P . Partial Loss of Time. If injury such as is before described shall not

at once wholly and continuously disable the insured but shall thereafte r

within ninety days wholly disable him, or shall, either at once after th e

injury or at once after a period of total disability, prevent him from per -

forming work substantially essential to his duty or duties the insurer wil l

pay one-half said accident indemnity for such period not exceeding si x

months as he shall be so disabled : . . .

The question arises on the meaning and application of the
words "continuously disable" in those clauses. It appears ,
briefly, from the evidence that the insured was wholly disabled
by an accident to his knee at Campbell River, V .I., on the 9th
of April, 1930, which caused him to go to the hospital there an d
wholly prevented him from working till the 19th of May at
which time he tried to get work but was unable to do so till abou t
the 1st of June when he worked in a logging camp at Por t
Renfrew, V .I., for about three weeks as signalman at the ful l
pay then of $3 .20 a day for that class of work, but finding in
doing it that his knee gave him "considerable pain" necessitatin g
"first aid treatment every night from the first aid man" h e
gave up that employment at the end of three weeks and returned
to his home in Vancouver, and, at the suggestion of Dr . Nay,
who had attended him in Vancouver in May after coming ou t
of the Campbell River hospital, went, about the 25th of July,
to see Dr . McLennan who sent him to the Vancouver Genera l
Hospital and operated on him on the 28th and removed a dis -
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couBT of located cartilage within the knee joint, with the result that h e
APPEAL

was further wholly and continuously disabled up to the 15th of
1932

	

October the following year, 1931, at which time Dr . McLennan
Oct . 4. recommended him to the said Board as fit for light work, an d

MATTHEws
at the time of the trial he was still partially disabled but could

v .

	

do his old work as signalman under favourable conditions .
TII E

CONTI-

	

On the 18th of May, 1930, when in Vancouver, he wrote to
MENTAL defendant that " . . . Will return to work next week . All

CASUALTY
Co. O.K. now" : he explains that nevertheless he did have a pain i n

his knee but he thought he could go to work because Dr . Nay
(who was also one of the Workmen's Compensation Board' s
doctors) had told him he was fit for it . In the report of th e
Lourdes Hospital surgeon at Campbell River, dated 18th April ,
1930, wherein the insured was admitted on the 9th of April, i t
is stated :

Was the total disability immediate after the accident and continuous ?

Yes .

Is the assured yet totally unable to attend to any part of his usual duty ?
Yes .

If so, when should he be able for light duty? In about 4 weeks .

He did not resume work till at least about six weeks there-
MARTIN, after, and he had left that hospital and returned to Vancouve r

J .A . on the 5th of May (Exhibit 6) . Pursuant to the defendant ' s
request that Ile should get a report from "your Doctor" he go t
one from Dr. Nay (Exhibit 6A) dated 16th May, which he
sent in to the defendant, which acknowledged it on 22nd Ma y
(Exhibit 8), "as reported by your Doctor." In that report
entitled "Attending Physician's Report of Injury," it is stated :

A. What phase of the injury is now preventing the patient from return-

ing to work? Able to work May 19th/30 . Synovitis has now gone—stil l

complains of "ache" in joint .

B. What complications, if any . have arisen since last report? None .

C. Give dates of treatment since last report . May 5th, 12th, 16th .

D. If still disabled, on what date do you think he will be able to resum e
work? May 19th, 1930 .

In his letter to defendant of the 27th of July, 1930, written
from the General Hospital in Vancouver, he says :

After returning to work on June 27th I worked for three weeks, an d

found I couldn't stand it any more so I came in town and saw another

doctor who, on examining the knee said it would have to be operated on

and sent me to the hospital as soon as a bed was available . While at wor k

my knee slipped out of joint several times, and the knee was swollen up al l

the time I worked . I quit work on the 16th June .
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The plaintiff claimed and got judgment as and for a continu-
ous total disability though the learned judge found as a fact
that he
undoubtedly worked for some three weeks and obtained apparently the usua l

pay, but he says that he was receiving first aid treatment and was findin g

difficulty in his work . . . .

The learned judge was of opinion that "the continuity wa s
not broken" by this period of work within "the reasonable inter-
pretation of the clause," but, with every respect, I am unabl e
after a consideration of the cases cited to us, to take that vie w
of the matter, which is not in accord with said decisions, par-
ticularly that of the District Court of Appeal of California in
Smith v . United States Nat . Life di Casualty Co . (1929), 28 1
Pac. 413, wherein several authorities are cited in support of it s
judgment the reasoning of which on a policy identical in essen-
tials with that before us commends itself to my judgment at
least . There the assured went back to his employment as a
cement worker in the belief, based upon his doctor's opinion ,
that he had recovered from the effects of a dog-bite and worke d
steadily for a little over a month when he became ill and wa s
taken to a hospital and died three days later from hydrophobia

MARTIN ,as the direct result of the dog bite. The Court was unanimous

	

J .A .

in the opinion that the contract had been broken saying, p . 414 :
Respondent contends that because the effects of the hydrophobia were not

made manifest until November 26, from which date the insured was totally
disabled until his death, the conditions of the policy were substantially met .
We cannot agree with this view. If Smith, urged on by a spirit of industry ,
had returned to his work for a few hours or even a day or two, but foun d
the pain suffered or his incapacity to be such as to prevent his continuing
at his employment, it might well be urged that the abortive attempt to
resume his work did not preclude him from claiming a "continued tota l
disability ." Smith's total period of inability to work between the accident
and his death was about seventeen days, while the period he did work an d

so far as the record shews, without any inconvenience or pain, was a perio d
of five weeks. No reasonable interpretation of the language referred to
can bring Smith's death within the terms of the policy .

or can it, to my mind, reasonably be said that in the cir-
cumstances at Bar the period of three weeks' return to work can
be reasonably brought within the terms of this policy, and th e
principle involved is not altered by the fact that he had reaso n
to believe he was fit for work based on the opinion of his own
doctor, and that belief must have been speedily displaced, if his
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COURT OF evidence is true, by the fact that he "had to have first-aid treat -
APPEAL

ment every night" which should have warned him that it wa s
1932

	

dangerous to persist in the attempt to work even though he wa s
Oct . 4 . "urged on by a spirit of industry" very laudable in itself, but

MATTHEWS
nevertheless contrary to his contract of indemnity .

v .

	

The case is an unfortunate one, but in law there is, in m y
TA E

CO TI- opinion, no other course open to us than to allow the appeal and
NENTAL dismiss the action.

CASUALT Y
Co.

McPHILLIPs, J .A. : In my opinion this appeal should be
dismissed . The learned trial judge arrived at the right con -
clusion upon the evidence as I view it. The American case s
have been very much relied upon in this appeal . It would
seem to be quite unnecessary to turn to other than our own
authoritative decisions . The first case that would seem to me t o
fully support the judgment of the learned trial judge is Hooper

v . Accidental Death Insurance Co . (1860), 5 H. & N. 546 .

There it was held that as the plaintiff was so disabled as to b e
incapable of following his usual occupation, business or pursuits
he was "wholly disabled from following his usual occupation ,
business or pursuits" within the meaning of the policy. Here
we have a young man under age suing by his step-father an d
next friend to whom an accident policy was issued by the appel-
lant—who met with an accident and it would appear it was

McPHILLIPS, thought that he had completely recovered from the effects thereo f
—but as the learned trial judge has found that was not th e
case and a mistake of fact occurred . The appellant insists tha t
because the young man mistakenly thought he was recovere d
and went to work that although it is now established he was no t
fully recovered that nevertheless all benefits under the policy are
gone. I cannot but observe when reading the evidence in thi s
case that it is a matter for comment that the appellant resist s
payment. The young man, to his credit, went to work in goo d
faith but immediately it was shewn he was not able to work
effectively . He struggled along for three weeks receiving firs t
aid every day for some three weeks, when he was able to go t o
Vancouver by steamer . The medical evidence is complete upo n
this point and an operation had to be performed attributive
solely to the accident . With regard to the claimed release given
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by the young man to the appellant that, in my opinion, is value- COURT OP
APPEA L

less in law ; further it was given in the belief that he was fully
recovered when it turned out not to be the fact. The learned

	

193 2

trial judge upon the evidence, in my opinion, was fully justified

	

°et. 4 .

in holding, as he did, that the young man was continuously after
11ATTHEw s

the occurrence of the accidental event wholly disabled and for

	

v.
THEa long • time thereafter disabled from performingg each and every CoNTI -

duty pertaining to his occupation. The case of Fidelity and
CaNTALY

Casualty Company of Nenv York v . Mitchell, in the Privy

	

Co.

Council, is very much in point in this case ((1917), A .C. 592) .
There Lord Dunedin, at p . 594, said :

Before the trial judge the defendants, while admitting the notification

of the accident, pleaded that if the accident had happened there had been

complete recovery from its effects, or if there had not been complete MCPHILLIPS ,

recovery, that such non-recovery was due to inattention on the part of the

	

J .A .

plaintiff and a fraudulent design on his part to prevent the injury healing .

These pleas were emphatically negatived by the trial judge, whose verdic t

on this matter was unanimously confirmed by the Court of Appeal ; and

they have not been insisted on before this Board .

Here we have the learned trial judge making his finding that
there was no complete recovery. It is to be noted that the
policy in the above case may be said to be in practically th e
same words as the policy sued upon in the present case . I
would therefore dismiss the appeal.

MACDONALD, J.A . : I am reluctantly forced to the conclusio n
that because of respondent's employment for three weeks as a MACDONALD,

signalman the continuity of disablement was broken and the

	

J .A .

appeal must be allowed.

Appeal allowed, McPhillips, J.A. dissenting .

Solicitor for appellant : P. J. McIntyre .

Solicitor for respondent : H. R. Bray .
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RICHARDSON v . LOHN.

Mechanic's lien—Amendment of plaint—Trial—Amendment of affidavit o f
lien in accordance with amended plaint—R .S .B .C. 192i, Cap. 156, Secs .
19 and 20.

RICHARDSO N
7? .

Loxes The plaintiff entered into a contract with the defendant for the building o f

a house, and in the course of construction certain extras were author-

ized and ordered by the defendant . The plaintiff filed an affidavit of

lien for $393 .17 for extras on the 10th of February, 1931 . By order of

the 4th of May following the plaintiff was allowed to amend his plain t

claiming $590 under the contract and reducing his claim for extras t o

$288 .17. On the trial the plaintiff applied to amend the affidavit o f

lien by claiming the amount set out in the amended plaint .

Held, that a substantial and not a meticulous compliance with the statut e

is required, the test being whether the parties concerned were misled

in the circumstances . The onus as to prejudice is on the party object-

ing to the registered claim and as the evidence does not disclose that

the defendant is prejudiced by anything contained in the claim, sectio n

20 of the Act should be applied and the amendment allowed .

C ONSOLIDATED actions to enforce mechanics' liens. The
Statement facts are set out in the reasons for judgment . Tried by ELLIs ,

Co. J. at New Westminster on the 26th of February, 1932 .

Gibson, and Wasson, for plaintiffs.
H. M. Drost, and Verchere, for defendants.

2nd April, 1932 .

ELLrs, Co. J . : This is a consolidation of a number of claim s
in mechanics' lien actions, and raises a question of considerabl e
importance as to the powers of the Court under section 20 o f
the Act .

The plaintiff Richardson, contractor, in his affidavit of lie n
Judgment sworn by him on the 9th of February, 1931, and filed pursuan t

to the Act on or about the 10th of February, 1931, claims a lien
for $393.17 for labour and material supplied and furnished b y
him in connection with the construction of a dwelling~-house for
the defendant Ada Lohn . Richardson had a contract with th e
said defendant and the amount claimed in the affidavit of lien
is for extras .

By an order dated May 4th, 1931, the plaintiff was allowe d
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to amend his plaint by claiming $590 under the written con-
tract he had with the defendant Lohn, and by reducing his clai m
for extras to $288 .17, making a total claim of $878 .17.

At the trial of the action, the plaintiff applied to amend the
affidavit of lien by claiming for the amount as set out in th e
amended plaint.

Section 19 of the Act sets out the requirements of the affidavit .
It shall state, in substance :

(f.) The particulars of the kind of works, services, improvements, o r

materials done, made, or furnished :

(h.) The sum claimed to be owing, and when due .

Section 20 enacts as follows :
A substantial compliance only with the last preceding section shall b e

required, and no lien shall be invalidated by reason of failure to comply

with any of the requisites thereof, unless, in the opinion of the judge

adjudicating upon the lien under this Act, the owner, contractor, subcon-

tractor, mortgagee, or some other person is prejudiced thereby, and the n

only to the extent to which he is prejudiced, and the judge may allow the

affidavit, statement of claim, plaint, and summons to be amended accord-

ingly ; and may allow the addition or substitution of all proper parties t o

the claim of lien, and the action to enforce the same, although the time fo r

filing the affidavit mentioned in the last preceding section or the time fo r

instituting proceedings under section 23 has expired .

A statute, like the Mechanics' Lien Act, gives a privilege in
favour of the creditor, and in derogation of ordinary rights .
Therefore a person claiming under the statute must bring him -
self strictly within its terms, and the statute cannot be straine d
in favour of a person claiming under it nor against those who
must bear its impositions. This is a general and a well recog-
nized principle .

Subsection (6) of section 23 of the Interpretation Act,
R.S.B.C. 1924, Cap. 1, says :

Every Act and every provision or enactment thereof shall be deemed

remedial, . . . and shall accordingly receive such fair, large, and

liberal construction and interpretation as will best ensure the attainment

of the object of the Act, and of such provision or enactment, according t o

their true intent, meaning and spirit.

In Douglas v . Mill Creek Lumber Co . (1923), 32 B .C. 13,
MARTIN, J.A. at p . 18 says :

It is now well established that in cases of this sort, at least a substan-

tial and not a meticulous compliance with the statute is what the Cour t
will require, the test being, were the parties concerned misled in the

circumstances ?

This was a case under the Woodmen's Lien for Wages Ac t
15
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ELLIS, CO. J . which does not have a curative section such as the Mechanics '
1932

	

Lien Act.

	

April 2 .

	

In Robock v. Peters (1900), 13 Man. L.R. 124, Killam, C.J. ,
at p. 141, after reciting the curative clause of the Manitoba Act ,

RICHARDSON which is substantially the same as ours, says :
Lows First, only substantial compliance with sections 15 and 16 is required ;

and, secondly, no failure in such compliance, in however substantial a

degree, is to invalidate the lien unless some party is prejudiced, provide d
there is registration of a claim . I think that the onus on the question o f
prejudice is upon the party objecting to the registered claim . The defect
is not to invalidate the lien, unless, in the opinion of the judge, there i s
prejudice to some one . That is, the judge must positively form the opin-
ion, for which purpose he must have some evidence, either direct or arisin g

out of the circumstances and the nature of the defect .

The power of the Court to amend is very exhaustively dealt
with by Turgeon, J.A., in Fitzgerald and Powell v. Apperley

(1926), 2 W.W.R . 689 . At p . 702, he says :
The object of the Act is to provide that land shall bear the cost o f

improvements placed upon it by a contractor with the consent of the owner.

In discussing the question whether the curative section of th e
Acts should be limited or restricted in its application to remed y
only such objections as may be classed as mere technicalities o r
informalities, or mistakes of procedure, the learned judge says,
p . 704 :

Judgment . . . the question still remains : what is a technicality, an informal-

ity, a mistake of procedure? This question, I think, can be answered onl y

in the light of all the facts of each particular case .

He then goes on to point out that the Mechanics' Lien Act i s
a remedial measure, the provisions of which should be so con-
strued as to ensure the attainment of its object, and that error s
committed by one entitled to a lien in giving his notice to th e
public, which the registration of the claim for lien is, should be
remedied when this can reasonably be done without prejudicin g
anyone's rights . The plaintiff's rights to realize upon the lien
which the Act gives him should not be defeated on any but th e
most substantial grounds, when he has done nothing to prejudice
the position of the other party.

The curative section of our Act is dealt with by SwAxsox ,
Co. J ., in Dale v . International :Vining Syndicate (1917), 25

B.C. 1 . The learned judge holds in that case that registratio n
was obligatory under the Act, and follows what he considers
is a principle to be implied from the decision of the Court of
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Appeal in J. A. Flett, Limited v. World Building Limited, and ELL'S, co . J .

John Coughlan & Sons (1914), 19 B.C. 73 .

	

1932

In this case, section 20 of the Act was not expressly dealt
April 2 .

with. It was considered in W . T. McArthur & Co . v. Mutual

Life of Canada Insurance Co . (1928), 39 B.C. 554. The Court RICHARDSON

of Appeal decided that while the judge may have had power to Loxes

allow the amendment, the attempt to make it comply with th e
Act did not cure the objection to the lien claims . The old cas e
of Rafuse v . Hunter (1906), 12 B.C. 126, is not of much
assistance, as the judge decided that it was not a case of amend-
ing a lien that does not comply with the section, but is a creatio n
of a new lien which the statute does not contemplate.

Now, what are the facts of the case of Bar ? The plaintiff,
under a written contract, was employed to construct and erect a
dwelling-house upon the lands of the defendant Lohn . During
the construction of the building, certain changes were authorize d
and ordered by Mrs . Lohn, or her husband with her knowledge
and consent. These changes created extras for which the
plaintiff is entitled to be paid. These extras while not part o f
the original contract, varied it in a number of particulars and
the evidence clearly shews that Mrs . Lohn knew what was going
on during construction as she lived close by and was constantly Judgment

watching the building as it progressed .
How, then, has she been prejudiced by anything contained in

the registered claim of lien or omitted from it? She knew all
along what was due the plaintiff. That is, she knew he had a
claim under the contract and for extras.

It is contended by her counsel that the amendment if allowe d
sets up an entirely new cause of action, not contained in th e
affidavit of lien, and that the plaintiff must be confined to hi s
claim for extras. This, I think, is fallacious . The real test is ,
what prejudice has been caused ? I can find none, in so far as
the defendant Lohn is concerned . The other defendant did no t
prove any.

Section 20 should be applied and the amendment allowed
subject to the right of counsel for the mortgagee to shew that
prejudice was proven at the trial, or that it should be conclude d
from the circumstances .

Under the terms of the contract, payment was to be made as
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ELLIS,CCO. J . follows : $300 to start building ; $1,100 when the roof is on ;
1932

	

$1,200 when the first coat of plaster is on ; $500 when house i s
April 2 ready for finish ; and the balance when the house is finished, a

total of $3,950 .
1~acnARoSON The evidence satisfies Inc that the plaintiff Richardson mad e

TAIUN a definite arrangement with Weeks, when he took over the work
the latter had started, at the price of $260.65. This, with the
cash payment of $40 made by the plaintiff, constituted paymen t
of the first $300 under the contract, and was accepted by
Richardson . The second payment made by the defendant Loh n
was $140 and was made in September . The evidence given by
Mr. Thomas on this point can bear no other construction . There
is little dispute as to when the other payments were made . They
were : $970, November 5th, and $1,500, November 26th .

One of the questions in dispute is how far was the wor k
advanced when the payments were made ? Richardson, in hi s
direct evidence, says he started work on September 9th, th e
roof was on in the first week of October, the first coat of plaste r
was on the last of October, or the first of November, and th e
house was ready for finish about November 29th, a few days, h e

Judgment says, before he got the last payment . There is no doubt the las t
payment was, in fact, made on November 26th . There can be
no doubt that he was paid $2,910 before the house was read y
for finish . Under the terms of the contract, he was entitled to
receive the sum of $3,100 when the house was ready for finish ,
a difference in the two sums of only $190 .

The term "ready for finish," means when the second coat o f
plaster is on, and the house is ready to have the casings and th e
"base" boards put on, and to be finished . This is the plaintiff's
own definition . He admits the plaster was not all dry, and h e
could not go ahead with all the finishing because of this .

In his examination for discovery, questions 165 and 166, h e
says he was putting on casings, waiting for the plaster to dry ,
trimming windows and gradually finishing.

The payments called for under the contract were made o r
substantially so. In fact, when the last payment was made i n
November, the plaintiff still had work to do before he was
entitled to receive the payment of $1,500 made on Novem-
ber 26th .
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In November, the relations of all the parties were apparentl y
amicable, and there was no evidence of any intention on the
part of the plaintiff to abandon his contract, nor is any reason -
able excuse or justification given for his so doing . He was not
entitled to the $500 payment called for under the contract whe n
he claims he was. After he received the last payment in Novem-
ber, he continued on his work in December, and worked in
January as well as the weather conditions would permit . Then
he threw up his contract, quit the premises, and took his tool s
away. Whether he did this because he was losing money on th e
contract, or whether it was because of a mistaken idea he was
not being properly paid, is not clear . It is abundantly clear ,
however, that this abandonment was his own act, and was no t
justified under the terms of the contract . The situation thus
created necessitated the defendant in making other arrangement s
to finish the house, which cost her more money .

The extras claimed by the plaintiff are on a different footing .
They were done at the request of the defendant and should be
paid for . The evidence as to what work was done in January ,
and the exact date when the last work was done, was somewha t
obscure and indefinite . Whether the last work done is done in
good faith or as a pretext to revive a right to file a lien, is a
question for the trial judge . Sayward v. Dunsmuir and Har-

rison (1905), 11 B.C. 375 . I think there is sufficient evidence
to draw a conclusion that work was done within the time pro-
vided by the Act to entitle the plaintiff to a lien for extras .

It is well established that the time in which sub-contractor s
are entitled to a lien is based on the main contract .

The plaintiff is entitled to a lien for the extras amounting t o
$237 .37 ; against this the defendant is entitled to set off th e
sum which it cost her to complete the house by reason of th e
plaintiff abandoning the contract.

The remaining plaintiffs have satisfied me that they ar e
entitled to the amounts claimed respectively by them, and there
will be judgment accordingly .

Judgment accordingly.
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MACDONALD,

	

BLAND v. AGNEW.
C.J .B.C .

(In Chambers)
Practice—Court of Appeal—Ex parte order for leave to proceed in form a

1932

	

pauperis—Application to set aside—11 Henry VII ., Cap . 12 Whether

Sept . 26,

	

in force—Court of Appeal Rule 21—R .S .B .C . 1924, Cap . 80 .

On an application to discharge an order made ex parte for leave to procee d

in forma pauperis :
Held, that the order should be set aside as rule 21 of the Court of Appea l

Rules excludes an application made ex parte to a judge .
Held, further, that chapter 12 of 11 Henry VII ., being an Act "To help an d

speed poor persons in their suits, " is in force in British Columbia by

virtue of the English Law Act .

iYlOTION to set aside an ex parte order for leave to proceed
in forma pauperis . Heard by MACDONALD, C.J.B.C . in Cham-
bers at Victoria on the 19th of September, 1932 .

O'Halloran, for the motion .
Beckwith, contra .

26th September, 1932 .

MACDONALD, C.J.B.C . : This is an application to discharge
an order made by me ex parte in Chambers, on the grounds that
the English statute 11 Henry VI I ., Cap . 12, is not in force here ,
and secondly that if it is, a judge in Chambers has no authority
to make the order, or in any event not ex parte . I think the said
11 Henry VII . statute is in force here by virtue of the Englis h
Law Act, Cap . 80, R.S.B .C. 1924. It was argued that the
procedure sections of that Act were not so introduced ; that law
and procedure were different things . I cannot. agree with this
in this connection . They are different branches of law but both
are law.

Outside of said Act we have no substantive law or rules of
procedure in this Province on the subject . The procedure i n
the Act so far as applicable to the conditions in British Colum-
bia must be followed, and if any of them are inapplicable, which
they plainly are, rules must be adopted by the Court which ha s
inherent jurisdiction in analogy to the rules set out in the Act .

In Manitoba the Courts held in two eases that the applicatio n
may be made to a judge ex parte . In Alberta the same question

BLAN D
v.

G NE w

Statement

Judgment



XLVI.] BRITISH COLUMBIA REPORTS.

	

231

came up and a contrary conclusion arrived at, but only because MAcno
aas

N
c
ALD ,

of rules to the contrary in that Province .

	

(In Chambers )

The only rule here affecting the application in this Court is

	

193 2

rule 21 of the Court of Appeal Rules, which although not passed
Sept. 26 .

with reference to an application of this character is general in
its application and requires the application to be made on two BI N D

clear days' notice when made to a judge . Rule 21, I think, AGNE W

would exclude an application made ex pane to a judge . I
express no opinion as to whether it could be made to a judge
even with notice . This application was properly made to a
judge to set aside the ex pane order : Halsbury's Laws of Eng- judgment

land, Vol . 18, p. 218 ; Daniel v . Clapham (1877), 63 L.T. Jo. 7 .

I would, therefore, set aside the ex pane order without cost s
and allow this application without costs .

A substantive application may be made to the Court of Appea l
and may be made ex paste : Ex paste Goldberg (1893), 1 Q.B .
417 ; Handford v . George Clarke, Limited (1907), 1 K.B. 181 ;
Merriman v. Geach (1913), 1 K.B. 37 . Paul v . Chandler &

Fisher, Ltd. (1924), 2 W.W.R. 577 is one of the Manitob a
cases above referred to and is a decision of the Court of Appeal .

Application granted .
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MuRPnY, a . IN RE IMMIGRATION ACT AND SEE SUN POY .
(In Chambers )

1932

	

Habeas corpus—Certiorari in aid—Warrant—Arrest Proceedings base d
on section 26 of The Opium and Narcotic Drug Act, 1929—Applicabilit y

Sept. 29 .

	

of Immigration Act—R .S .C . 1927, Cap. 93, Sec. !r2—Can . Stats . 1929 ,
Cap . 49, Sec . 26 .

Applicant was arrested on a warrant after having been given his liberty on
habeas corpus proceedings, following a previous arrest with a view to

deportation under section 26 of The Opium and Narcotic Drug Act ,
1929 . On habeas corpus proceedings with certiorari in aid :

Held, that as the return shews that the proceedings herein are based o n

section 26 of The Opium and Narcotic Drug Act, 1929, and only such pro-
visions of the Immigration Act can be relied upon as section 26 make s

applicable, and the provisions authorizing arrest contained in sectio n

42 of the Immigration Act are inapplicable to proceedings under said

section 26, there is no legal authority to issue the warrant under whic h

the applicant is held and he is entitled to his liberty .

APPLICATION for a writ of habeas corpus with certiorar i
Statement in aid. Heard by Mt-n1 nv, J. in Chambers at Victoria on th e

28th of September, 1932 .

O 'Halloran, for the application .
Moresby, K.C., for the Crown .

29th September, 1932 .

Mrt:Pirv, J . : Application for habeas corpus . Applicant wa s
at large when arrested on the warrant in question herein, having
been given his liberty on habeas corpus proceedings following a
previous arrest with a view to his deportation under section 2 6
of The Opium and Narcotic Drug Act, 1929 . A cardinal prin-
ciple of the British system of Government is that no man ca n
be deprived of his liberty except by due process of law . In my
opinion there was no legal authority to issue the warrant under
which applicant is held and it is consequently a nullity. The
return shews that it is issued in supposed pursuance of powers
contained in the Immigration Act, but the return also shew s
that the proceedings herein are based on section 26 of Th e
Opium and Narcotic Drug Act, 1929 . That section is conse-
quently the master section to be considered . Only such pro-

IN RE
IMMIGRA -

TION ACT
AN D

SUE SU N

POT

Judgment



ACTION to recover moneys paid under an insurance policy o n
a boat which was damaged, on the ground that the defendant
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visions of the Immigration Act can be relied upon as section 26 MURPHY, J.
(In Chambers )

makes applicable . The only portions of that Act so made applic -
able are those relating to inquiry, detention and deportation.

	

193 2

The provision authorizing arrest contained in section 42 of the 	 Sept . 29 .

Immmigration Act is consequently inapplicable to proceedings

	

IN RE

under said section 26 . The applicant is entitled to his liberty. IoMIGR A -
T ACT

Counsel were prepared to argue numerous other points but, if

	

AND

my view of section 26 is correct the applicant must be set free Sp SU N

so I considered it unnecessary to have such arguments proceed .

Application granted .

QUEEN INSURANCE COMPANY OF AMERICA v .
HOFFAR-BEECIIING SHIPYARDS LIMITED .

MCDON ALD, J .

193 2

Insurance, marineAdvances made to repair vessel—Past of price due
Insurable interest .

	

QUEE N
INSURANC E

G., having contracted to tow certain logs for a company, entered into a COMPAN Y

further contract with the defendant company whereby the defendant OF AMERICA

agreed to construct a tow-boat to be used for the towing operations .

	

v .

Oct. 3 .

HOFFAR -
As security for payment of the price of the boat (about $6,000), G. BEECHIN c
assigned to the defendant the moneys payable to him under the towing SHIPYARDS
contract. On the 13th of June, 1928, G. was given possession of the

	

LTD.

boat and the defendant took out a policy of insurance on the boat with

the plaintiff company . In November following the boat was damaged

and the insurers retained the defendant company to make the repairs

to the extent of $3,200, which amount the plaintiff paid the defendan t

under the insurance policy . At the time the boat was damaged G . still

owed the defendant $2,000 on the purchase price. In June, 1929, G.

paid for the boat in full and received from the defendant a bill of sale ,

the defendant up to that time being the registered owner thereof . In

an action to recover the moneys paid under the insurance policy, o n

the ground that the defendant had no insurable interest in the boat :

Held, that the defendant had an insurable interest and had a right t o

collect the insurance money for the benefit of itself and G . and the

action should be dismissed.
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MCDONALD, J . had no insurable interest in the boat . The facts are set out in
1932 the head-note and reasons for judgment . Tried by MCDONALD ,

Oct . 3 . J. at Vancouver on the 30th of September, 1932 .

Hossie, K.C., for plaintiff.
Burns, K.C., and Lundell, for defendant .

3rd October, 1932 .

MCDONALD, J . : In March, 1.928, one C. R. Garner entered
into a contract with Chehalis Logging Company Limited to to w
certain logs and thereupon entered into a further contract with
defendant company whereby the defendant agreed to construc t
a 35-foot tow-boat to be used in such towing operations . Garner,
as security for payment of the price of the boat (some $6,000) ,
assigned to the defendant the moneys accruing due to him under
his contract with the logging company. On the 13th of June ,
1928, the defendant gave to Garner possession of the boat ,
Garner signing the following receipt :

Received from you today tow-boat "C. R. Garner" in good order at my

risk from this date.

On the same day the defendant took out a policy of insuranc e
upon the boat with the plaintiff company, the loss, if any, unde r
that policy being payable "for the account of concerned . " In
November, 1928, the boat was damaged and the defendant com-
pany was retained (I assume) by the insurers to make repair s
to the extent of $3,200, which amount the plaintiff paid to th e
defendant under its policy of insurance . At the time of th e
injury to the boat Garner was still indebted to the defendant on
account of the purchase price in a sum exceeding $2,000. In
June, 1929, when Garner had paid the full price of the boat, he
received from defendant a bill of sale and registered same, the
defendant up to that time having been registered owner of th e
boat .

The plaintiff now seeks to recover the moneys paid under th e
insurance policy taking the ground that the defendant had no
insurable interest in the boat but that only Garner had a righ t
to insure. This contention is to my mind absolutely untenabl e
as the authorities cited by Mr . Burns amply shew the defendant
clearly had an insurable interest and had a right to collect the
insurance money for the benefit of itself and Garner or whoeve r

QUEEN
INSURANC E
COMPAN Y

OF AMERICA
V.

HOFFAR-
BEECHIN C

SHIPYARD S
LTD.

Judgment
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else might be concerned. See Marine Insurance Act, B .C. Stats . MCDONALD,J .

1925, Cap. 21, Secs . 7, 9, 16 (2) and 28 (2) . These sections

	

193 2

are really but a codification of the common law as laid down
Oct. 3 .

clearly in Lucens v. Craufurd (1802), 3 Bos . & P. 75 and par-
ticularly Clark v. Scottish Imperial Insurance Co . (1879), 4

INSuRAncE

S.C.R. 192. With the greatest deference to counsel who contend COMPAN Y
OF AMERICA

otherwise it seems to me that the defendant in this case is in a

	

v .

much stronger position than was the respondent in the last-men- HOFFAR-
BEECHIN G

tioned case. The action is dismissed .

	

SHIPYARDS
LTD .

Action dismissed.

REX v. ROOS .

Criminal law—The Juvenile Delinquents Act, 1929—Exclusiveness of juris-
diction—Duty of judge of Supreme Court or Court of Assize—Can .
Stats. 1929, Cap . 46, Sec. 9—Criminal Code, Sec . 1120 .

Where a person charged with an indictable offence is brought before a judge

of either the Supreme Court or a judge of Assize, and he establishes

that because of his age The Juvenile Delinquents Act, 1929, confers

exclusive jurisdiction upon the Juvenile Court, the only course open t o

the judge, where section 9 of the said Act does not apply, is to quas h

the charge and the Crown may take whatever steps it sees fit i n

respect to the matter.

APPLICATION to quash an indictment at the Assizes on the
ground that there was no jurisdiction to deal with the offence ,
as owing to the age of the accused, the exclusive jurisdiction i s
visited in the Juvenile Court. Heard by MACDONALD, J. at
Vancouver on the 4th of October, 1932 .

Hogg, for accused.
Bull, K.C., for the Crown .

MACDONALD, J . : Counsel for the accused applies to the
Court to quash the "charge," on the ground that there is no
jurisdiction in this Court to deal with the offence . The basis

MACDONALD ,
J .

193 2

Oct . 4.

REX
v.

Roo s

Statement

Judgment
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of the application is that, on account of the age of the accused ,
the exclusive jurisdiction is vested in the Juvenile Court ,
which I am informed exists at the town of Powell River . It
is admitted that the accused Roos is within the age limit, a s
set by proclamation, that is, he is under the age of 18 years, an d
if so, in that event, section 4 of The Juvenile Delinquents Act ,
1929, confers exclusive jurisdiction upon the Juvenile Court .
The objection, therefore, seems to be well founded, as counse l
for the Crown frankly admits . The question then arises what
disposition I should make of this charge . I had in mind at first
that section 1120 of the Criminal Code might be applied ,
because in effect, the accused person is seeking to be discharged,
but on reconsideration I do not think that section is applicable .
It reads in part :

Before a judge or criminal Court having jurisdiction in the premises b y

way of certiorari, habeas corpus or otherwise.

I do not think the words "or otherwise" would be applicable
under the circumstances . It is properly contended that I hav e
no jurisdiction over the offence, sitting as a judge of either th e
Supreme Court or as a judge of Assize . It occurs to me, that
the course I pursued in the Rex v. Cardarelli case (1929), 2
W.W.R. 223 might be followed. There again, however, at that
time I was disposing of an application for habeas corpus so I
had jurisdiction. What, then, is the result where a party ,
accused of a crime which is indictable, may be committed to th e
next Court of competent jurisdiction, which is the Assize Cour t
now sitting, and the point is raised that The Juvenile Delin-
quents Act, 1929, gives the exclusive jurisdiction to which I
have referred . Holding, as I have, that the charge or indict-
ment cannot be preferred through such exclusive jurisdiction ,
and that section 9 of the Act does not apply, would it mea n
that the accused person is to be free from any further liability ?
In other words, if there has been an offence committed, is h e
to be relieved from any punishment ? It has been held i n
England, and also by Mr . Justice Meredith in Rex v. Frejd

(1910), 22 O.L.R. 566, that a Superior Court had jurisdic-
tion under the circumstances there outlined. They do not
correspond, however, with the situation presented this morn-
ing. In that ease the majority of the Court held that sectio n

MACDONALD,
J.

193 2

Oct. 4 .

REx
v .

Roo s

Judgment
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1120 was applicable . Clute, J. had, prior to the Court of MAenowALn,
J .

Appeal dealing with the matter, held that the warrant of
commitment was defective and should be quashed ; but in lieu

	

193 2

of discharging the defendant from custody he ordered that Oct. 4 .

he should be remanded to the place where he was convicted,

	

REX
and brought before the two justices for preliminary hearing on

	

v.

the charge. In other words, the trial should be held de novo .

	

Roo s

The majority of the Court of Appeal upheld the decision o f
Clute, J., and decided that section 1120 of the Criminal Cod e
was applicable . Meredith, J ., however, considered that it was
not applicable on account of its wording, but exercised an
inherent jurisdiction of the Court, and the concluding portio n
of his remarks throws light upon the views he held in the
matter :

Having regard to the nature of the charge against him, as stated upo n

the argument here, and to the very considerable punishment the man has

already undergone, I would have made an order for his discharge simply ,

leaving it to the prosecutor, or the Crown, if not yet satisfied, to take th e

usual steps for the apprehension and prosecution of the prisoner anew ; bu t

I do not dissent from the order now made, though less satisfied with it tha n
if it were such as I have indicated .

	

Judgment

If I had jurisdiction to deal with the matter along these
lines, I might appropriate the remarks of the learned judge ,
in dealing with the situation which is before me today : But a s
I have already indicated, I have no jurisdiction. A charge or
indictment being brought before this Assize and ground bein g
shewn that the Court has no jurisdiction, the only course I can
pursue is to quash the charge and the Crown may take whateve r
steps it sees fit in respect to the matter .

I understand the accused person has already served some time.
I am not in a position to say whether that was sufficient punish-
ment or not. It is for the authorities to determine . His
counsel is fully advised of the fact, that the quashing of th e
charge does not relieve the accused from liability, if he be liabl e
for the offence, which is outlined in the charge .

A pl cat on granted.
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FISHER, J .
(In Chambers) BEXON v. BEXON .

	

1932

	

Divorce—Maintenance—Petition by wife—After decree absolute—Juris -

	

Oct . 17 .

	

diction—Misconduct by wife—Right to raise on application as bar t o
maintenance—R .S .B .C . 1924, Cap . 70, Sec . 17—Divorce rule 65 et seq .

A petition for maintenance under divorce rule 65 et seq. can be entertaine d

after the decree absolute .

A respondent who has not brought to the attention of the Court allege d

misconduct of the wife as a bar to the divorce, cannot later raise suc h

a defence as a bar to the allowance of maintenance .

APPLICATION by the petitioner (wife) for maintenanc e
statement under divorce rule 65 et seq . Heard by FISHER, J. in Cham-

bers at Vancouver on the 11th of October, 1932 .

J. A. Grimmett, for petitioner.
J. 0 . Wilson, for respondent .

13th October, 1932 .

FISHER, J . : In this matter I think it should first be note d
that the application by the wife (petitioner) is one for mainten-
ance under divorce rule 65 and following rules . The rule read s
in part as follows :

The application for maintenance or periodical payments on a decree fo r

dissolution . . . shall be made in a separate petition which may be

filed at any time not later than one calendar month after decree absolut e

except by leave. . - .

It may also be noted that section 17 of our Act, Cap. 70,
R.S.B.C. 1924 (being section 32 of the Matrimonial Causes Act ,
1857, 20 & 21 Viet ., Cap. 85) provides that "on any such
decree," etc. The construction apparently put upon the wor d
"on" is "shortly after." There is therefore jurisdiction to enter-
tain a petition after the decree absolute (Bradley v. Bradley

(1878), 3 P.D. 47) though formerly it was considered tha t
there was no power after final decree was pronounced . (Vicars

v. Vicars (1859), 29 L .J ., P. & M. 20) . Hall on Divorce says
at p. 94 :

Anything in the nature of what is sometimes called "permanent alimony "

in a suit for dissolution is the creature of the Matrimonial Causes Act ,

1857 (s . 32), and monetary allotments made under that act and its amend -

BExox
v.

BExo w

Judgment
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ing Act are best considered separate and apart from the allotments made in FISHER, J .

judicial separation suits .

	

(In Chambers)

And at p . 682-3 :
It is, therefore, convenient to denominate the permanent allowance

ordered after a decree of judicial separation by the name of "permanent 	
Oct . 17 .

alimony," and allowances made after decrees of dissolution, nullity, and

	

BEXO N
restitution by the name of "maintenance ." . . . In allotting mainten-

	

v .
ance the Court is directed to take into consideration the fortune of the wife,

	

BExo x

if any, and the ability of the husband to earn and the conduct of the partie s

(20 & 21 Viet ., c . 85, s . 32) , and generally ,all the circumstances of the case ,

including the existence or non-existence of children and their custody .

In Sidney v. Sidney (1866), L .R. 1 P. & D. 78 the full Court
held that an order for maintenance for a divorced wife mad e
under section 32 of the Matrimonial Causes Act, 1857, must
form part of the decree for dissolution. As has already been
pointed out, however, it has been held that there is jurisdictio n
to entertain the petition after the decree absolute but I think i t
is obvious that it is based upon the decree and that our Divorc e
Rules proceed upon the assumption that any misconduct on th e
part of the petitioner during the marriage, such as adultery, wil l
and must be brought to the attention of the Court before th e
decree absolute is granted . In the present case it may be argue d
that the respondent husband should not be deprived of a defenc e
or the right to plead the misconduct of his wife during the Judgment

marriage as a fact to be considered upon the application fo r
maintenance . It seems to me, however, that it would not be i n
the interest of the public or in accordance with the spirit o r
letter of our Divorce Act or Rules if a respondent should be a t
liberty to elect not to bring to the attention of the Court the
alleged misconduct of the wife as a bar to the divorce and late r
raise such a defence as a bar to the allowance of maintenance.
It seems to me that the issue which the petitioner had to prov e
was that she was entitled under the Act to the decree and thi s
was traversable by the respondent and, as the Court is not boun d
to pronounce such decree if it shall find that the petitioner has
during the marriage been guilty of adultery (section 16), th e
respondent should be bound to raise any charge of adultery
which can be made against the petitioner or should be estoppe d
from raising it thereafter as otherwise the Court on the on e
hand might grant a decree for dissolution which it would no t
have granted had the counter-charge been pleaded and later find

1932
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e zsnER, J . itself refusing maintenance upon the ground of the misconducttIn Chambers)

of the petitioner. In this connection reference might be made
1932

	

to what was said by the Court in iloysted v. Commissioner o f
Oct . 17 . Taxation (1926), 1 W.W.R. 286 at pp. 296-7 :
BE .xoN

	

It is seen from this citation of authority that if in any Court of com-

v . petent jurisdiction a decision is reached, a party is estopped from ques-

tioning it in a new legal proceeding . But the principle also extends to any
point whether of assumption or admission, which was in substance th e
ratio of, and fundamental to, the decision . The rule on this subject was set

forth in the leading case of Henderson v. Henderson (1843), 3 Hare 100,

at p . 114 (67 E.R. 313) by Vice-Chancellor Wigram as follows : "I believe
I state the rule of the Court correctly when I say that where a give n

matter becomes the subject of litigation in, and of adjudication by, a Cour t

of competent jurisdiction, the Court requires the parties to that litigatio n

to bring forward their whole case, and will not (except under special cir-

cumstances) permit the same parties to open the same subject of litigation
in respect of matter which might have been brought forward as part of th e
subject in contest, but which was not brought forward, only because they

have from negligence, inadvertence, or even accident, omitted part of thei r
Judgment case . The plea of res judicata applies, except in special cases, not only to

points upon which the Court was actually required by the parties to for m

an opinion and pronounce a judgment, but to every point which properl y

belonged to the subject of litigation, and which the parties, exercisin g

reasonable diligence, might have brought forward at the time ." This

authority has been frequently referred to and followed, and is settled law .

. . In short, the present point was one which, if taken, went to th e

root of the matter on the prior occasion, so that its omission was no mer e

default in pleading but a real attempt to divide one argument into two an d

to multiply litigation .

My conclusion on the whole matter therefore is that miscon-
duct on the part of the petitioner, such as is now suggested b y
the respondent in the present case, was something which "wen t
to the root of the matter on the prior occasion" and the respond-
ent not having brought such matter to the attention of the Cour t
before cannot be heard to raise it now in his answer to the peti-
tion of the wife for maintenance .

Application granted .
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BLU MBERGER v . SOLLOWAY, _MILLS &
COMPANY, LIMITED .

1932

Stock Exchange—Broker and client—Stocks and bonds delivered broker as
June 7 .

collateral—Conversion—Evidence of—Access to broker's books—Privi -
lege—Appeal.

indebtedness for the sale or purchase of stock by the defendants to hi s

order on the market . The plaintiff later changed his stock-brokers, and

on the defendants transferring the securities to the newly-employed

firm the plaintiff took exception to the securities so transferred and

brought action for damages for wrongful conversion of the securities

so deposited with the defendants. Applications for discovery or admis-

sions from the defendants by interrogatories as to the disposition o f

the securities were met by a claim of privilege on the ground that i t

would tend to incriminate them . Finally the senior counsel for the

defendants was served with a snbpaena as a witness. He admitted

custody of the defendants' books, but claimed privilege by virtue of

professional services, but an order was made that the books be pro-

duced . It was held on the trial that the entries in the books disclosed

a prima facie case of conversion and the resulting damages were fixe d

at the market price of the securities when sold .

Held, on appeal, affirming the decision of MACDONALD, J ., that the defend-

ants were not authorized to dispose of the securities until a debt to

them by the plaintiff had been incurred, and this subject-matter la y

"peculiarly within the knowledge of the defendants . " In order to rebut

the presumption that they had converted the securities, they wer e

bound to prove their right to dispose of them, and this they hav e

failed to do .

APPEAL by defendants from the decision of MACDONALD, J .

of the 11th of December, 1931 (reported, 45 B.C . 66), in an
action for damages for wrongful conversion of certain stock s
and bonds delivered by the plaintiff to the defendants as col -
lateral security for any indebtedness owing by the plaintiff t o
the defendants in the course of the defendants ' employment as
brokers in the purchase and sale of stocks. The facts are suffi-
ciently stated in the judgment of the trial judge .

The appeal was argued at Vancouver on the 15th to th e
18th of March, 1932, before MACDONALD, C .J .B.C., MARTIN ,

McPxILLIYS and MACDONALD, JJ.A.
16

241

COURT OF
APPEAL

BLUMBERGER
v.

The plaintiff employed the defendants as stock-brokers and delivered to SoLLOwAY,

them certain stocks, shares and bonds as collateral security to cover MILLS Co.
LTD.

Statement
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COURT OF

	

Sloan, for appellants : We are charged with wrongful conver -
APPEAL

sion of plaintiff's stock. We submit there was no conversion ,
1932

	

and any sales that were made were in accordance with the con -
June 7 . tract . The certificates were all endorsed in blank when delivered

BLUMRERGER and were street certificates and negotiable : see Meyer on Stoc k
v

	

Brokers, 319 ; Cartwright & Crickmore Ltd. v. Maclnnes
soLLOwAY,

& Co . (1931), S.C.R. 425 at pp .

	

~ 428-9; Forget v . Baxter (1900)A.C .b4rLUS
LTD . 467. On onus of proof see Meyer on Stock Brokers, 326 (foot -

note) . It cannot be presumed we were short in this stock, i t
must be distinctly proved : see Beatty v. Neelon (1886), 1 3
S.C.R. 1 at p. 5 . On the right to substitute certificates that are
pledged see Ellis & Co . 's Trustee v. Dixon-Johnson (1925) ,
A.C. 489 . As long as the respondent had an account with u s
we had a right to possession of the stock : see Halliday v. Hot -

gate (1868), 37 L.J., Ex. 174. This action is for damages onl y
and not accounting : see John v. Dodwell & Co., Lim. (1918) ,
87 L.J., P .C. 92 at p . 95 ; Smith v. Baker (1873), L.R. 8 C.P .
350 ; Rice v. Reed (1900), 1 Q .B. 54 at p. 66 . As to damage s
see Mayne on Damages, 19th Ed., p. 40 ; Nagy v . Venne

(1916), 34 W .L.R. 413 . Even if he is entitled to damages h e
should be debited the amount received on sales : Donald v .

Argument Suckling (1866), 35 L.J., Q.B. 232 at p . 251 ; Hiort v. London

& North Western Rail . Co . (1879), 48 L .J ., Q.B. 545 at pp .
547 and 549 ; Johnson v. Stear (1863), 15 C .B. (N.s .) 330 ;
Williams v . The Peel River Land and Mineral Company Lim-

ited (1887), 55 L .T . 689 ; Clarke v. Baillie (1911), 45
S.C.R. 50.

J. A . Maclnnes, for respondent, referred to Rex v. Christi e

(1914), A .C. 545 ; Gray v. Haig (1855), 20 Beay. 219 ; Web b

v . East (1880), 49 L .J., Ex. 250 ; Meyer on Stock Brokers,
319 ; Phipson on Evidence, 7th Ed., pp. 156 and 170. When
the learned judge below finds the measure of damages see Meye r
on Stock Brokers, pp . 552 and 554. On the liability of Sollo-
way and Mills personally see Lindley on Companies, 6th Ed . ,
205 ; Poulton v . London and South Western Railway Co .

(1867), L .K. 2 Q.B. 534. As to criminal liability see Rex v.

Hedley (1834), 6 Car. & P. 292 . As to the directors being
liable for the Company's torts see Betts v . Neilson (1868), 3
Chy. App. 429 ; De Vitre v. Betts (1873), L .R . 6 H.L. 319 ;
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Dickson v. Evans (1794), 6 Term Rep . 57 ; Hibbs v. Ross COURT O F

APPEAL

(1866), L.R. 1 Q.B. 534 ; Sunderland v . Solloway, Mills &

	

—

Co. Ltd . (1931), 44 B.C. 241 ; General Accident, Fire and

	

193 2

Life Assurance Corporation v . Robertson (1909), A .C. 404 ; June 7 .

Bray on Discovery, 315 ; Ex parte Symes (1805), 11 Ves . 521 ; BLuMBEROER

Lloyd v . Passingham (1809), 16 Ves . 59 at p. 69 ; Wentworth

	

v .

v . Lloyd (1864), 10 H.L. Cas . 589 ; Bartlett v . Lewis (1862), SoLLOwAY ,

12 C.B. (x.s .) 249 .

	

LTD.

Sloan, replied .
Cur. adv. volt .

7th June, 1932 .

MACnoNALD, C.J.B.C. : On the 14th of June, 1928, th e
plaintiff made an arrangement with the defendants by whic h
they were to trade on the stock market in Vancouver, in buyin g
and selling shares, stocks and bonds for the plaintiff . The state-
ment of claim sets out that on that date the plaintiff deposite d
with the defendants 100 shares of "Lakeshore" and did supply
other shares from time to time thereafter during their course o f
trading extending over a period of about a year and one-half .
Paragraph 5 of the statement of claim says :

The said stocks, shares and bonds were so delivered by the plaintiff an d

accepted by the defendants for the purpose and with the intent and upon

the understanding that the same were to be held and carried by the defend -

ants as collateral security for any balance or balances which the plaintiff

might owe to the defendants from time to time .

	

azACOO aLn,
This is substantiated by the evidence. The plaintiff stated :

	

C.J .B .C .

Did you deliver to them any securities at any time? Yes, sir, I did .

For what purpose? is collateral security.

For what? In case I ordered other securities bought, that these woul d

be held as collateral until, or I failed in payment or something—they would

have the right to dispose and sell it .

And again :
Now, I ask you if you did not in the first place deposit this collatera l

with the intention that you would carry on an active trading account with

this company? I did .

And you proceeded to place orders to buy and sell actively with thi s

company? I did .

These questions, T think, establish the fact that the deposit o f
the securities with the defendants was for the purpose of
enabling them to carry on a general trading account in othe r
shares, stocks and bonds upon the security of those deposited .

There is nothing in the appeal book to chew, and I think the
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COURT OF contrary may be inferred, that the plaintiff supplied any cash t oAPPEAL

meet payments made by defendants in connection with thi s
1932

	

business, which was to be carried on on margin, and, I think ,
June 7 . from what has been already said that the proper inference is

BLUMBERGER that the collateral might be sold from time to time to cover an y
SOLLV .

indebtedness which the plaintiff might incur to the defendant s
MILLS & Co . in the business . So far as this appeal is concerned this shew s

LTD .

	

the beginning of the business of the parties .
The plaintiff alleged, though he did not prove it, that th e

defendants sold securities delivered from time to time, imme-
diately on receipt and converted them to their own use . At the
end of the trial he asked leave to amend and alleged "that the
defendant sold or otherwise disposed of these shares ." I there-
fore think that the defendants were only entitled to sell th e
collateral securities or parts of them to reimburse themselves for
money paid out on margin or otherwise . The plaintiff's stan d
is that—I delivered to you certain securities amounting in all t o
about 30 blocks of shares, etc . I demanded them back at th e
end of our dealings and you failed to produce them. Therefore,
I am entitled to damages for conversion of these securities .

It is admitted that the defendants purchased from time to
MACDONALD, time securities for the plaintiff and it is conceded by the plaintiffc.s .n .c.

that these were purchased on his order and that when they wer e
sold they were sold on his order including some of the collateral s
aforesaid . Confirmations were sent to the plaintiff in each case
and monthly statements of their accounts were furnished to th e
plaintiff which he admits he followed closely . Then after about
a year and a half's business and when the defendants Solloway
and Mills had been arrested he ordered his agents Branson &
Brown to take over the account and the securities in the defend -
ants ' hands and this was accordingly done . He admits tha t
according to the monthly statements rendered to him if they
were bona fide, that is to say that if the purchases and sale s
were actually made as therein stated by defendants, everything
which he was entitled to from them was transferred to Branso n
& Brown.

Plaintiff gave this evidence at the trial :
And in the end when you closed out this account all the shares that yo u

had there on the assumption that this account (the monthly accounts) was
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correct were turned over to Branson & Brown, weren't they? Yes, but I COURT OF

had nothing to do with these . I had another account there.

	

APPEAL

Nothing further appears about this other account except that

	

193 2

he called it a Trust Account . Its relation, if any, to this appeal June 7 .

was not developed at the trial. The plaintiff's contention is tha t
defendants' monthly statements while shewing a clear account- BLUNE$OEBIR.

ing of all natters between them were untrue, and while he did
MILL
SOLLS & OwAY,

GO .
not plead a case of conducting a bucket-shop that, I think, is

	

LTD.

what he intimated had been the defendants' course of busines s
with him. Also in order to test the plaintiff ' s right to claim
damages for conversion it was necessary, I think, for defendant s
to prove that at the time of each conversion there was a debt du e
from the plaintiff to the defendant which would justify sale o f
the collateral and this, of course, necessarily implies proof o f
the bona fides of the purchases alleged to have been made by th e
defendants. A full account between the parties of their deal-
ings with dates of each transaction was very clearly necessar y
to enable the Court to say whether there had been a prope r
disposal of the proceeds of the sale of collaterals or not . This
was the main issue to be tried and I think this issue was open
to the parties on the pleadings but no attempt was made t o
present the case in that way All that the plaintiff made out in

MACDONALD ,
presenting his case was that he had supplied these collateral C .J .B.C .

securities and had not received them back and that therefore th e
defendants were guilty of conversion . That evidence would be
insufficient to support the action, in the absence of evidence o f
the defendants' right to use the collaterals .

The application for the production of the defendants' books
and documents was resisted on the ground that their productio n
would incriminate the defendants . This application was dis-
posed of by the trial judge against the defendants and thei r
books were consequently produced at the trial . The learned
judge found that entries in the books did not correspond to th e
entries in the monthly statements delivered to the plaintiff and
he therefore held against the defendants . In what way they did
not correspond is not stated and therefore that finding does no t
help me. But this became largely immaterial when the book s
were produced .

Reference to the accounts in the books is shewn at pages 113
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Mitts & Co . of considerable controversy, and as I am in some doubt on the
LTD'

	

question I accept the finding of the trial judge on this question .
This being the situation of the case at this time it remained

for the defendants to prove that they had properly disposed of
the collaterals, that is to say, that the onus probandi should be
placed upon them. They were authorized to dispose of th e
collateral as paragraph 5 of the statement of claim recites "fo r
any balance or balances which the plaintiff might owe to th e
defendants from time to time." The existence or non-existence
of such debts were peculiarly within the knowledge of the
defendants and I think the onus was upon them to shew that i n
accordance with their duty they had properly disposed of th e
collateral securities. In Taylor on Evidence, 12th Ed., Vol . 1 ,
sec . 376 it is said :

In several of the instances above given the Legislature has adopted a
principle which the common law also recognizes [the italics are mine], and
which may here be noticed as a second exception to the general rule that
the burthen of proof lies on the party who substantially alleges the affirma-
tive . The exception is this, that, where the subject-matter of the allegation
lies peculiarly within the knowledge of one of the parties, that party must
prove it, whether it be of an affirmative or a negative character, and eve n
though there be a presumption of law in his favour .

And section 377 :
This exception equally prevails in all civil or criminal proceedings insti-

tuted against parties for doing acts which they are not permitted to do
unless duly qualified, [or I may add authorized] .

_lshton & Co. v. London and North-Western Railway (1918), 2
K.B. 488, confirmed by the House of Lords (1920), A .C. 84.
Rex v. Scott (1921), 86 J.P. 69 .

In this case I think the defendants were not authorized to
dispose of the securities until a debt to them by the plaintiff
had been incurred, and it is apparent to me that the subject -
matter lay "peculiarly within the knowledge of the defendants . "
In order to rebut the presumption that they had converted th e
securities they were bound to prove their right to dispose o f
them and this they have failed to do .

COURT OF to 136 both inclusive of the appeal book. These entries may no t
APPEAL

in all respects correspond with the monthly statements but unles s
1932

	

they shew that the plaintiff was not indebted to the defendant s
June 7 . on the respective dates of the disposal of the collaterals they fai l

BLL'ZBE$GER
to meet the issue .

z

	

The right to exclude the books on the ground aforesaid is on e
SOLLOWAY,

MACDONALD ,
C .J .B .C .
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Finding then that the defendants have failed affirmatively to COU E
AT OF

F

prove that these securities were rightly disposed of, I cannot see

	

—
how on the present evidence the Court can properly review the

	

193 2

amount of damages assessed. In my opinion, it would require June 7 .

the services of an accountant to shew in what respects the BLUMBEBGEB

defendants had violated or fulfilled their duties . That state-

	

v .

ment of account would cover all of the trading transactions
soLLOwas ,

111LL8&CO .

between the parties with dates of disposal of collateral to enable

	

LTD .
me to decide the legality of individual transactions. The failure
to give that proof is that of defendants . They consequently
have failed to make out their defence or to enable the Court to
review the damages, if any .

There is a cross-appeal against the division of the damage s
by which Solloway, Mills & Company were held liable for onl y
$11,150, and not for the whole damages . This cross-appeal is
founded on the fact that while the dealings of the plaintiff com-
menced with Solloway, Mills & Company yet the limited com-
pany subsequently took over the business of the partnership and
it was by the limited company that the wrongs were done, on
and subsequent to the 2nd of November, 1928 . Over this perio d
the limited company were held liable for wrongs committed by
it amounting to upwards of $34,000 . No special notice was
given to the plaintiff of the change . But a receipt was given MACDONALD,

C.J .B .C .

signed by the company for every share deposited as collateral
(luring that period and monthly statements of their operations
for the plaintiff were delivered signed in the same way, and ,
since the plaintiff has sworn that his business with his broke r
was closely scrutinized by him and that he knew of the distinc-
tion between a partnership and an incorporated company, h e
must, I think look to the incorporated company alone for hi s
damages for the company 's wrongs .

The defendants also contended that the damages had not been
properly assessed. But in the absence of proper statements o f
account, such as I have mentioned, I cannot give effect to thi s
contention. The defendants had the opportunity to have th e
damages, if any, properly assessed and if they failed, and I
think they did, to supply the proper proofs this is their ow n
fault .

I would dismiss the appeal and the cross-appeal .
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MARTIN, J .A . : This is a difficult case and not free fro m
doubt, but I find myself unable to say that the learned judge
below has not, substantially, reached the right conclusion an d
therefore the appeal and cross-appeal should be dismissed .

BLuMBERGER

	

v .

	

McPr[ILLips, J.A. : I am in complete agreement with th e
SOLLOWAY ,

MILLS & co. conclusion arrived at by the learned trial judge, Mr . Justice
LTD. W . A . MACDONALD . The learned judge throughout a long tria l

lasting four days, gave very painstaking attention to both th e
facts and the law and in his reasons for judgment elaboratel y
dealt with both and I cannot persuade myself that he wen t
wrong in any particular which would at all warrant the judgmen t
being set aside . The case is one of similarity in character wit h
a number of cases coming before this Court, and is a still further
exhibition of the woeful conduct of brokers in the stock boo m
and final crash which so lately startled the whole country.
Brokers as other agents occupy a fiduciary character toward s
their clients and the clients are entitled to the fullest disclosure
of their dealings and they must be held to the strictest account .
It is to be remarked that in this case as in other cases comin g
before this Court the brokers have taken a line of action which

MCPHILLIPS, the law does not admit of—that is, a refusal to make know n
J .A . what was done on behalf of the client—yet collateral securitie s

of the client are sold and the moneys appropriated by the
brokers to their own use without shewing or attempting to she w
that there was any warrant for so doing .

In such a case what can be the result ? It must be as it ha s
been held and rightly held, that the brokers, here the defendants ,
and the appellants should pay the highest market price of th e
securities so converted, when so converted . I do not think I ca n
usefully add anything more, in that the learned trial judge ha s
so completely disposed of all the issues in the action . With
respect to the cross-appeal of the respondent I cannot view tha t
with any favour. The facts are so overwhelming that th e
respondent was aware of the change in business from the private
partnership to the company that it is utterly idle to contend, i n
view of the patent facts, that there is liability upon other tha n
the company during the times the company was operating the
business .

248

COURT OF
APPEA L

193 2

June 7 .
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Therefore, my opinion is that the appeal should be dismisse d
and also that the cross-appeal should be dismissed .

Appeal and cross-appeal dismissed.

Solicitors for appellants : Farris, Farris, Stultz & ,Sloan.

Solicitors for respondent : Fleishman & MacLean .

GEALL v. THE CORPORATION OF THE TOWNSHI P
OF RICHMOND .

193 2

Drainage—Ditch constructed by municipality to drain highway—Subsequent

	

Oct. 4 ,
extension of ditch to drain other lands—Flooding of land from ditch—
Liability of municipality .

	

GEALL
v.

In an action for damages the plaintiff claimed that water from an area TOWNSHI P

beyond an elevated strip of land (the Aase area) was improperly

	

of

brought by the defendant municipality through a ditch that was con-
RICHMON D

structed in order to drain a public road adjoining his land, th e

municipality extending the ditch through the elevated strip of land to

the Aase area beyond, and drawing the water from that area into the

ditch, thus causing it to overflow and damage his property . It was

held on the trial that the water beyond the elevated strip would no t

reach the plaintiff's land in the course of nature, and the plaintiff wa s

entitled to damages .

Held, on appeal, reversing the decision of FISHER, J . (MCPHILLIPS, J .A.

dissenting), that on the evidence the essential facts are lacking t o

support the finding of the learned trial judge, namely, that the defend -

ant is responsible for the water from the Aase area being discharged

into the ditch adjoining the plaintiff 's property .

Per MACDONALD, C.J.B.C . : What happened is that the foreign water has

filled the ditch to such an extent as to leave insufficient room for th e

plaintiff's water . The plaintiff does not prove that Aase's water wa s

brought to and flooded his land . He does not prove a tort . He claim s

damages as a matter of right but he has not proved his right by eithe r

a grant, contract, prescription, or estoppel, if indeed it would be

acquired by any one of them .

Per MACDONALD, J .A . : The only basis for complaint by respondent is that

for a short distance between his property and the Aase area a so-calle d

_MACDONALD, J .A . : I would dismiss the appeal and the cross -
appeal .

COURT OF
APPEA L

193 2

June 7 .
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COURT OF

	

height of land intervenes and that this natural barrier should hav e
APPEAL

		

determined the policy in construction of ditches . The onus is on the
respondent to establish that while the lands were in a material stat e

1932

	

this ridge extended east and west far enough to prevent water from

Oct . 4 .

		

the Aase area from seeping southerly to his property . This he faile d

to do and he cannot successfully claim that the plaintiff committed a
GEALL

	

tort in extending the ditch northerly .
v.

TOwxsmr
OF

	

PPEAL by defendant from the decision of FISHEu, J. of the
RICHMOND 10th of March, 1932, in an action for damages to the plaintiff' s

lands, being lot five in the south half of section twenty-six ,
block four, North Range, seven West, Lulu Island, from flood-
ing caused by negligent and improper construction and main-
tenance of ditches by the defendant, whereby water has bee n
brought on the plaintiff 's land, and for a mandatory order
directing the defendant to provide a sufficient outlet for th e
ditches adjoining the plaintiff's land, so that the water flowing
therein shall not flood plaintiff 's land . The plaintiff's lot (No .
5, about ten acres) was low-lying land and liable to be floode d
during the winter months . In April, 1920, the plaintiff applie d
for a road, and shortly after the defendant municipality i n
co-operation with the plaintiff, constructed a public road on th e
east side of his property with a ditch alongside running south to

Statement what is known as the Williams ditch, and this road and ditch
were shortly after extended north to the north-east corner of lot
six. North of lot five was lot six and north of six was known a s
the Aase property (50 acres) . The water on the Aase property
naturally flowed in a south-easterly direction. In 1922 Aase
cut a ditch from the south-east corner of his property into th e
Geall ditch, but finding that this additional water flooded hi s
land Geall put in a dam at the north-east corner of lot six an d
stopped the water from the Aase property from coming into hi s
ditch, and he claimed he was then free from waters flooding hi s
land. In 1927 the municipality extended the Geall road and
ditch north to Aase's house and took out the dam that was pu t
in by Geall in 1924, the result being that the additional wate r
coming through his ditch flooded his land . He then brough t
this action and recovered judgment for $1,480 .

The appeal was argued at Victoria on the 15th and 16th of '
June, 1932, before MACDO\ALD, C .J.B.C., MARTIN, McPIIIL-

LIYs and MACDONALD, JJ.A .
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Donaghy, K .C., for appellant : The plaintiff claims that the
municipality took water from another watershed into his ditch ,
increasing the volume so that it overflowed the ditch and flooded
his property, destroying the crop. Lulu Island is very flat and
we say the water would naturally flow to Geall's ditch from th e
Aase property. Geall's property was dry for three years owing
to his wrongfully blocking a culvert across the railway trac k
near the north-east corner of block 6, as this culvert carried th e
water away from Aase's property . The plaintiff has ten acres
of the lowest ground . There is no such thing as a watershed in
this vicinity . At high tide this land is below sea level, and
being protected by dykes the water only runs off at low tide.
What was done by the municipality accelerated the natural
drainage . The damage complained of was done in December ,
1930, and January, 1931 . He was protected for three years b y
diverting the water from its natural course. We have a statu-
tory right to do what we did : see section 297 of the Municipa l
Act . See also The Mersey Docks Trustees v . Gibbs (1866) ,
L.R. 1 H.L. 93 ; Pelletier v. R . M . of Springfield (1924), 3
W.W.R. 786 .

Reid, K.C., for respondent : There are two points in this case,
first, we submit that we come within the case of Hobson v.

Corporation of Richmond (1923), 32 B .C. 369, and secondly,
the condition of this land is such that water can be diverte d
from its natural flow into other channels very easily . The
plaintiff has a cause of action if without the action of man th e
water goes one way by nature, and the flow is changed by th e
action of some person so as to cause him damage : see Milton v .
Surrey (1903), 10 B.C. 296 ; Woolard v. Corporation of

Burnaby (1905), 2 W.L.R. 402 ; Paisley v. Local Improvement

District No . 399 (1921), 17 Alta. L.R. 193 ; Garrett on
Nuisances, 3rd Ed ., 141 .

Donaghy, replied .

Cur. adv. vult .

4th October, 1932 .

MACDONALD, C .J.B.C . : The defendant is a municipal cor -
poration in whom the control of roads and road allowances are MAC J . BCLD ,

vested by the Municipal Act of this Province, the fee being in
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COURT OF the Crown. The plaintiff is the owner of lot 5 in section 26 ,
APPEA L

	

—

	

block 4, range 7, West, Lulu Island, within the jurisdiction o f
1932 the defendant ; and said lot abuts on what is now known as th e

Oct . 4 . Geall Road, one block east of No . 1 Road, shewn on plan,

GEALL Exhibit 28. The said locality is low-lying land and the plaint -

	

v .

	

ill's lot is the lowest portion of it . When he entered upon it in
Tow snip

	

OF

	

1919 it was in the state of nature and was then in winte r
RICHMOND seasons flooded with surface water from heavy rains . To

remedy this the plaintiff made a temporary ditch on defendant' s
road allowance, but this failed to carry off his water ; where-
upon he applied to defendant to grade the said road in front o f
his property and to dig a ditch alongside of it complementar y
to the road, which the defendant did . It graded the road from
the south-eastern corner of lot 6 in said section, south to Wil-
liams Road and connected the ditch thereon with one alon g
Williams Road running due west to No . 1 Road, which had a
large drainage ditch in it into which it emptied and flowe d
south into a tidal river . The plaintiff's land was below high tide
and the ditches had an outlet only between tides . Exhibit 1
consists of extracts from the defendant's council's minute s
covering the period in question in this action and indicates what

MACDONALD, was done by both parties .
C .J .B .C . The said ditch on the Geall Road was subsequently deepene d

by defendant as was that on Williams Road and thereafter from
1924 to 1927 the plaintiff's water found its way to said ditch .
The plaintiff put into the Geall Road ditch an obstacle or dam
which prevented water from the north thereof coming into th e
ditch. In 1928 one Aase the owner of the northerly portion of
section 26 applied to the council to have the Geall Road an d
ditch extended to his property and the dam put in by the
plaintiff removed so that his water might not be prevented fro m
corning down into the Geall Road ditch . This was done by the
council and thereafter Aase's water came into the Geall Road
ditch which brought about this action for an injunction and
damages. The learned judge who took a view of the locus in

quo found that Aase 's water would not reach plaintiff's land in
the course of nature but instead of granting an injunction h e
gave damages against the defendant for the alleged wrong. The
learned judge in making this finding said that he found that
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without human intervention Aase 's water would not come into COURT O F

APPEA L
the ditch. He further said :

	

—
I cannot accept the evidence of the plaintiff, however, that his land was

	

1932

flooded worse than it was before he had any ditch. The evidence satisfies

	

Oct . 4 .
me that the land in the neighbourhood in its natural state was practically

a swamp in the wet season and, that the plaintiff's land was not unaffected

	

GEALL

by this condition . I think it is quite apparent from the fact already

	

v.

referred to, viz., that the plaintiff applied to the council for a road in 1920
TOWNSHIP

O F
on the ground that the water could not get away [from his land] .

	

RICHMON D

I think these extracts from the reasons for judgment shew
that the real complaint of the plaintiff is that defendant by tak-
ing out the dam and extending the road and ditch has rendere d
the ditch unable to take the plaintiff 's flood water, not that i t
was flooded by the said foreign water . In other words th e
plaintiff is suing on the assumption that the defendant's lan d
was the servient tenement ; that the defendant was in duty
bound to take his water and not to interfere prejudicially to him
in the drainage which he enjoyed by means of defendant 's ditch .
I think the inference may fairly be made from the plaintiff' s
own evidence, read as a whole, that the flooding he complains o f
is not that foreign water is discharged from the ditch upon hi s
land but that the flooding caused by the heavy rains is not bein g
drained away from his land because the ditch was already full MACDONALD,

of the water from above . It was for the plaintiff to prove that C .J .B.C .

foreign water was deposited on his land and he has failed t o
prove this substantially and specifically .

Now the defendant by the said Municipal Act of the Provinc e
had the power and I think that power implies the duty to make
roads for the convenience of the public, and while power to con-
struct ditches, under the authority of the Ditches and Water -
courses Act, exists there is no pretence that the ditch in questio n
was made under the latter Act . It was made under the power
of the defendant to make roads of which the ditch is a necessary
adjunct . The defendant, therefore, had the power to exten d
the Geall Road and ditch to the north past Aase's premises . All
these ditches are clearly artificial ones and the rights affecting
them are within the rules applicable to such watercourses . It
may be that the fact that this is an artificial watercourse woul d
not justify the defendant bringing foreign water on to th e
plaintiff's land, which would not come there in the course of
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nature, but as I understand the facts of this case, as indicated
by the extracts I have quoted from the reasons for judgment ,
the learned judge did not find that Aase's water was brought to
and discharged upon the plaintiff's land . He finds that it over-
flows into the plaintiff's land or prevents the water draining off
the plaintiff's land and he also finds that the making of thes e
ditches has not caused the land to be more wet than it was in it s
original condition. What has happened is that the foreign wate r
has filled the ditch to such an extent as to leave insufficient room
for the plaintiff's water . The plaintiff does not prove that
Aase's water was brought to and flooded his land. He does not
prove a tort . He claims drainage as a matter of right, but h e
has not proved his right by either a grant, contract, prescription ,
or estoppel, if indeed it could be acquired by any one of them .
In Islington Vestry v . Hornsey Urban Council (1900), 1 Ch .
695 at pp . 705-6, Lindley, II .R., delivering the judgment of th e
Court consisting of himself, Rigby, and Vaughan Williams ,
LL.J., said :

This is not a question affecting the plaintiffs as private individuals .

They are a public body, with public duties, and with rights and power s

conferred upon them for the purpose of enabling them to discharge thos e

duties. This must be borne in mind in considering the effect of their past

conduct, when that is relied upon as estopping them from asserting a righ t

to put an end to what they have permitted, and even encouraged and

agreed to allow .

That was a case where the plaintiff consented to the defendan t
discharging sewage from an outside municipality into a sewer
of the plaintiff. It was held that it must be regarded as a mer e
revocable licence, although it was agreed to between the parties .
The plaintiffs brought the action to restrain the discharge o f
said sewage into their sewer. The Court held that their action
was well founded . It follows from that case that in the case
of an artificial sewer or drain into which the defendant had
permitted an outside party to discharge sewage it being outsid e
the powers of the municipal body such as the defendant in thi s
case is, is revocable and the permitted usage would not estop the
defendant from revoking the authority. The present case is a
much stronger case on its equitable side than that was . Here,
the defendant is content to leave the drains as they are . It is
not seeking an injunction against the plaintiff 's discharge of
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water into the ditches. The difference in the principles applic-
COPPEA

LURT OF

A

able to artificial watercourses and to those applicable to natural

	

—
watercourses are explained in Caved v. Martyn (1865), 34

	

193 2

L.J., C.P. 353, where Erle, C .J., at p. 363 said :

	

Oct . 4 .

The water in an artificial stream flowing in the land of the party b y

whom it is caused to flow is the property of that party, and is not subject
27 ,

to any rights or liabilities in respect of other persons .

	

Towxsxir

See also Acton v. Blundell (1843), 12 M . & W. 324 ; Arhwright
RICHMON D

v . Cell (1839), 6 M. & W. 203 and flood v. IPaud (1849), 3
Ex. 748 .

It is true as shewn by the authorities that if the artificia l
stream is intended to be permanent and is so understood by th e
parties, it may by reason of such permanency be governed by the M 'c°OB~Ln >
same rules and subject to the same rights as if it were a natural
stream but apart from the inability of the defendant to recog-
nize any rights in this artificial stream in the plaintiff as alread y
pointed out, I am of opinion that the work done on the Geal l
Road and ditch was not intended to be a permanent work ; to
so hold would be to hold that the defendant would be foreve r
prevented from grading the road allowance north of the Geal l
Road and thus performing its public duties . Neither can the
outlet of this water be improved because it is impossible t o
regulate the tides which now cause the trouble complained of .

I think, therefore, the appeal must be allowed .

TIN, J.A . : This case presents no difficulty upon the law
which is well established—Milton v . Surrey (1903), 10 B.C.
296 ; Woolard v . Corporation of Burnaby (1905), 2 W.L.R .
402—but much upon the ascertainment of the fact of the truth
about the natural flow of the water before it was disturbed b y
the plaintiff and his neighbours and the defendant at thei r
request at different times. The crux of the case is to establish MA$I ~ '
with certainty the way in which the water flowed naturall y
from the land to the north of the plaintiff 's lot 5, as shewn on
Exhibit 5, assuming that there is or was anything to the north
of it, constituting an irregularity in level of three inches at best ,
that could properly and substantially be called a "height o f
land" or a natural ridge to form an "elevation" or "obstruction "
as the learned judge describes it (pp. 291-3) to protect the
plaintiff therefrom, and in my opinion the evidence falls far

GEALL
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short of such, under the circumstances, very difficult proof ,
particularly when there has to be borne in mind the fact tha t
the plaintiff's said lot in its natural state was thus regarded b y
the learned trial judge :

I find that the said lot 5 is low-lying land, and was liable to be flooded

especially during the winter months with a heavy rainfall at certain con-
ditions of the tide .

And again :
I cannot accept the evidence of the plaintiff however that his land wa s

flooded worse than it was before he had any ditch . The evidence satisfies

me that the land in the neighbourhood in its natural state was practicall y

a swamp in the wet season and, that the plaintiff's land was not unaffecte d
by this condition.

The plaintiff's lot was, indeed, not merely "not unaffected by
this condition" but it was most affected thereby because th e
evidence is clear that it formed the lowest part of "the swamp" ;
and the plaintiff 's own engineer admitted that "in a state of
nature it would be saturated" ; and "is a very low and fiat
area" ; which is in accord with the defendant's witness, Grauer ,
who describes it as a "duck pond" in the winter, about knee -
deep in an area of five to six acres . It is here to be observed that
the evidence of the engineer is far from satisfactory as a whole

MARTIN
because he admits the surprising fact that he had never tried t o

J .A . find out about sea level or "the high tide of the sea," though a s
the learned judge pointed out at the beginning of his judgmen t
in the quotation, supra, "certain conditions of the tide" com-
bined with rainfall cause the flooding complained of, as i s
obvious when the run-off from all the drainage is to the mai n
dyke on No. 1 Road and thence out to tide-water, and therefor e
the whole system of drainage upon Lulu Island depends upon
the tides.

It is also obvious that this original condition throws an excep-
tionally heavy burden upon the plaintiff in establishing his cas e
upon the firm foundation of reasonable certainty, and in my
opinion he has failed to do so. The lack of definite evidence,
in particular, upon the extent and final direction of the flow o f
water caused by the so-called natural ridge, assuming it existed ,
is unfortunate because unless it was shewn that it extende d
across and beyond the whole road allowance and consequently
diverted or carried clear to the south-west the water therefrom ,
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its prior south-west course and direction would be of no real COURT OF
APPEA L

assistance to the plaintiff's case, for if the water were simply

	

—
brought to and discharged upon the road allowance at that point 193 2

and thereabouts indefinitely, there could be no legal objection Oct. 4 .

to the act of the defendant in building and extending that road
GEALL

to the north of plaintiff's land and incidentally draining off the

	

v .
TowN smpnatural surface water by digging ditches in the ordinary neces-

	

OF

sary way to make a proper foundation for the road and keep RICHMOND

the water off it after completion.
This point has wholly escaped the attention of the learne d

judge, as set out in his ample reasons, though no satisfactory
judgment can be given upon the case unless it is taken into MARTIN ,

weighty consideration :

	

J .A .

After a careful review of all the facts upon which the question
turns I can only reach the conclusion that, with every respect ,
and upon the plaintiff's own evidence, the essential facts are
lacking to support the finding of the learned judge that "the
defendant is responsible for the water from the Aase land [i.e . ,
the 50 acres to the north of lots 5 and 6] being discharged int o
the Geall ditch after 1927," and it follow s, therefore, that the
appeal should be allowed .

MCPHILLIPS, J.A . : The trial in this action took place
extending over four days before Mr . Justice FISHER without a
jury and a very considerable body of evidence was adduced at
the trial upon both sides. The learned judge had before him
civil engineers upon both sides and the learned judge took a
view. In his reasons for judgment we have him saying :

I pause here to state that I have had the advantage of a view whic h

rendered the evidence more intelligible and my conclusion from the whol e

evidence is that the lands of the plaintiff though not specially adapted for ,
were nevertheless reasonably fit for growing currants and other small fruits McPIIILLIPS ,

after the Geal ditch was put in and connected with the Williams and No . 1

	

J.A.

Road ditches and were and would have continued to be so fit, even in

seasons as wet as that of 1930-31 so long as the water from the Aase lan d

was not discharged into the Geall ditch but ceases to be so whenever such

waters reached the Geal ditch .

After careful consideration of the evidence and what was
advanced by the learned counsel upon both sides, I am satisfie d
that the learned trial judge arrived at the right conclusion .
That which brought about the damage to the lands of th e

17
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COURT OF respondent was unquestionably the wrongful interference of th eAPPEAL
appellant with the natural height of land on the north boundar y

TOWNSHIP
of

	

overflow on to the plaintiff's land or prevents the water draining off th e

RICHMOND plaintiff's land .

The learned trial judge further found :
I think that the defendant [appellant] having full knowledge of the con-

ditions existing was negligent in proceeding to comply with the request of

Aase for a road and in extending the Geall ditch without making sure tha t
provision had been made to prevent the water from his land, i .e ., from
another watershed as I have found being brought by its actions unto th e

Geall ditch to the damage of the plaintiff [respondent] .

It is clear that with this finding, and there is, in my opinion ,
ample evidence to support it, that the case is well within th e
ratio decidendi of Woolard v . Corporation of Burnaby (1905) ,
2 W.L.R. 402, a decision referred to by the learned trial judge .
The Court of Appeal has not had the advantage of seeing th e
witnesses and the civil engineers who gave evidence and there wa s
conflict in evidence as between the civil engineers and, coupled
with the view that the learned trial judge had, this Court is no t

MCPHILLJPS, in a position in my opinion upon the facts of the case to differ
J .A . from the conclusion arrived at by the learned trial judge, an d

in this connection I would refer to S.S. Hontestroont v. S.S.
Sagaporack (1927), A .C. 37 at p. 47, where Lord Sumner i n
his speech in the House of Lords said :

What then is the real effect on the hearing in a Court of Appeal of th e

fact that the trial judge saw and heard the witnesses? I think it has bee n

somewhat lost sight of. Of course, there is jurisdiction to retry the case

on the shorthand note, including in such retrial the appreciation of the
relative values of the witnesses, for the appeal is made a rehearing b y

rules which have the force of statute : Order LXVIII ., r . 1 . It is not,

however, a mere matter of discretion to remember and take account of this

fact ; it is a matter of justice and of judicial obligation . None the less ,

not to have seen the witnesses puts appellate judges in a permanent posi-

tion of disadvantage as against the trial judge, and unless it can be shew n

that he has failed to use or has palpably misused his advantage, the higher
Court ought not to take the responsibility of reversing conclusions s o

arrived at, merely on the result of their own comparisons and criticisms o f

the witnesses and of their own view of the probabilities of the case .

In my opinion this appeal from the judgment of the learned
trial judge should fail . The learned trial judge, as would

	

1932

	

of lot 6 . The learned judge made this finding :

	

Oct. 4 .

	

I find, as a fact, . . . and my conclusion from the whole evidence i s

that, if there had been no human interference the land of the plaintiff

	

GEALL

	

[respondent] would not naturally have received off the Aase property th e

	

V .

	

water that now goes into the Geall ditch and which, as I find, causes an
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appear by his reasons for judgment, went most exhaustively int o
the evidence and had the great advantage of a view in a territory
of exceptional land formation, low-lying but very fruitful, an d
any interference with the natural conditions is always fraught

COURT O F
APPEAL

193 2

Oct . 4.

with danger. Here, in my opinion, there was careless and active GEALL

interference upon the part of the appellant amounting to an

	

v.
TOWNSHIPactionable wrong and the learned trial judge rightly, in my

	

O F

opinion, imposed damages therefor upon the appellant in the RICHMON D

whole amount $1,480, and the damages so assessed are not, in MCPHILLIPS ,
J.A.my opinion, at all excessive .

MACDo ALD, J .A . : The respondent asserts that water fro m
an area of approximately twenty acres was improperly brough t
by appellant through a ditch constructed by it as part of a
drainage system along a public road adjoining his lands, causin g
it to overflow and damage his property . The only possible basi s
for respondent's complaint is that for a short distance betwee n
his property and the twenty-acre tract a so-called height of lan d
intervenes and that this natural barrier should have determined
the policy of appellant in the construction of ditches, leading i t
to convey the water from the area referred to in another direc-
tion. I am not satisfied that it was incumbent upon appellant
in constructing ditches to at all regard as a controlling facto r
this scarcely perceptible ridge only a few inches in height, but

MACDONALD ,
I do not rest on that view. In any event the onus was on

	

J .A .

respondent to establish that while the lands were in a natural
state and before the highway and the Electric Railway line
contiguous to his lands were constructed this ridge extende d
easterly across these roadways far enough to prevent water fro m
the twenty acres seeping southerly towards his property . This
he failed to do . He cannot, therefore, successfully say that
appellant committed a tort in conveying the water through a
ditch immediately adjoining the twenty-acre area and followin g
a course through virtually level lands to an outlet in the Fraser
River . I do not regard any other points raised as material an d
would allow the appeal .

Appeal allowed, McPhillips, J .A. dissenting .

Solicitors for appellant : Cowan & Cowan.

Solicitors for respondent : Beck & Grimmett .
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JOHNSON v. SOLLOWAY, MILLS & COMPAN Y
LIMITED .

Stock-broker—Bankruptcy—Right of action by trustee against other broker s
Oct . 4 .

	

based on "bucketing"—Fraud—agency—Personal liability of directors .

JOHNSON
In an action for damages brought by the trustee in bankruptcy of a stock -v .

SOLLOWAY,

	

broker firm against another stock-brokerage company and the indi -

MiLLs & Co .

	

vidual directors thereof, based on the alleged "bucketing" of order s
LTD. given by the bankrupt company to the defendant company, it was held

on the evidence that the bankrupt company had been a customer of the
defendant company and not merely an agent, that the securitie s

advanced by the bankrupt to the defendant had lost their identity as

the property of any individual client of the bankrupt, and the onl y

course was an action by the trustee for the benefit of the estate. The
evidence disclosed that the customer's orders were not carried out, th e
defendant reporting fictitious transactions, and the plaintiff was
entitled to recover the money paid and the value of the securitie s
deposited with the defendants, and the individual directors being
parties to the fraudulent transactions were personally liable for th e
damage caused thereby.

Held, on appeal, affirming the decision of FISHER, J . (MACDONALD, J .A . dis-

senting in part), that on the evidence disclosed the learned judge belo w

reached the right conclusion and the appeal should be dismissed .

APPEAL by defendants from the decision of FIsHER, J. of
the 15th of February, 1932 (reported, 45 B.C. 420), in an
action for damages for breach of trust and return of all money s
paid by Theo. Frontier & Company Limited to the defendants ,
and alternatively for damages for fraud. Theo. Frontier &
Company became bankrupt on the 18th of September, 1929, an d
the plaintiff was appointed his trustee . From April, 1928 ,
until the date of said bankruptcy Theo . Frontier & Company
gave the defendant orders to buy and sell mining and oil stock s

Stateinei listed on the Stock Exchange in Vancouver, Calgary and
Toronto, and deposited share certificates with the defendants a s
collateral security for their marginal account. The plaintiff
claims that the defendants failed to purchase the shares specifie d
in the buying orders and the defendant company disposed of th e
collateral security and failed to account for the proceeds, an d
that the directors of the defendant company had knowledge o f
such wrongful acts and were guilty of a breach of trust . The
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relevant facts are set out in the judgment of the learned tria l
judge .

The appeal was argued at Victoria on the 16th and 17th o f
June, 1932, before MACDONALD, C .J.B.C., MARTIN, MCPHIL-

Lips and MACDONALD, M.A .

W. B. Farris, K.C., for appellants : The plaintiff as trustee
of the bankrupt estate had no right to bring this action, secondly ,
assuming the defendants had a short position the plaintiff ha s
not satisfied the onus of proof to establish that such short posi-
tion was an illegal position and thirdly, there is no evidenc e
making Solloway and Mills individually liable. As to the firs t
point, Frontier and Company carried on business in Kamloops ,
and dealt through other companies. The funds sent Solloway ,
Mills & Co. were trust funds . The trustee cannot sue : see
sections 23 and 43 (2) of the Bankruptcy Act, 2 C .B.R. 261 ; In

re R. P. Clark & Co. (Vancouver) Ltd. (1931), 44 B .C. 301 .
Next, as to being legally or illegally short see Meyer on Stoc k
Brokers, 186 . There is no evidence that the defendants wer e
illegally short . They must prove their ease : see Kerr on Fraud
and Mistake, 6th Ed., 558 ; Conmee v. Securities Holding Co .

(1907), 38 S .C.R. 601. No prima facie case has been estab-
lished . Thirdly, they are not individually liable : see Belvedere
Fish Guano Company v. Rainham Chemical Works, Feldman

and Partridge (1920), 2 K.B. 487 ; Salomon v. Salomon & Co .

(1897), A.C. 22.
G. L. Fraser, for respondent : The funds sent Solloway, Mills

& Co. were not trust funds but assuming they were, if th e
debtor had any beneficial interest in the funds it passes to th e
trustee : see Meyer on Stock Brokers, pp . 252-3. A stock-broke r
has a real interest in the contract, he has a lien on the stock for
the money he advances and pays interest on the loan . One hav-
ing a special interest may sue in his own name : see Bowstead
on Agency, 8th Ed., 431 ; 9 C.J. p . 511 (note 38) ; St. Thomas' s

Hospital (Governors) v. Richardson (1910), 1 K .B. 271 ;
Hudson v. Granger (1821), 5 B . & Ald. 27 ; In re Belleau &

Co . (1930), 12 C .B.R. 1 at p. 19. When a broker buys for a
client he is the principal and no one else : see Croft v. Mitchell
(1913), 10 D .L.R. 695 ; Meyer on Stock Brokers, pp . 390 and
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COURT OF 393 ; Salter & Arnold, Ltd. v. Dominion Bank (1926), S.C .R.APPEAL
621 at pp. 626-7. As to personal liability of Solloway and

1932 Mills, there was no question that Solloway, Mills & Co. were
Oct . 4 . selling short. Solloway, Mills & Co . did not allow customers t o

JOHNSON sell short but these brokers failed to buy shares for customers
v .

	

which created the large short position . When an order was given
SOLLOWAY,co

. to purchase the company did not purchase at all and the indi -11iLLS s, C o
LTD

-

	

viduals knew of these fraudulent transactions. The director s
fraudulently participated in these breaches of trust . When in

Argument
the position of a trust relationship the ordinary rules of burde n
of proof do not apply : see Nocton v . Ashburton (Lord) (1914) ,
A.C. 932 at p . 946 ; Lewin on Trusts, 13th Ed., 471 . We rely
on the authorities referred to in the reasons for judgment of th e
learned trial judge .

Farris, replied .
Cur. adv. volt .

4th October, 1932 .

MACDONALD, C .J.B.C . : This is an action arising out of
stock transactions between the bankrupt and the defendants .
Some of the transactions were made for cash and the judge hel d
that they were distinctly not a factor in the case . He said [45
B.C. at p . 432] :

My own view is that the plaintiff's right to relief in connection with th e
MACDONALD, margin transactions may be considered without reference to the cas h

o.a .R.ai

	

transactions .

And with this I entirely agree . I think he was quite right i n
his view with reference to the margin transactions. The defend -
ants fail to prove that they had performed their duties according
to law, in respect to these transactions. They were bound when
they undertook the business to buy according to respondent' s
orders, to pay the difference between the margin and the cost o f
the shares and account on that basis. The defendants did no t
do that. They have failed to shew that they bought as the y
were instructed and accounted as they were bound in law to do .
Their transactions were, I think, bucketshop transactions . At
all events they have failed to prove the contrary . Their entries
in their books were fraudulent purporting to shew purchase s
and sales of shares which were never purchased or sold .
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Therefore, I think, the learned judge came to the right con-
clusion and the appeals should be dismissed .

_McPIIILLIPS, J .A . : This again is a typical case of broker s
failing in their duty and refusing to make proper discovery of
dealings had on behalf of clients, quite unmindful of the fidu-
ciary position in which they are in the transaction of brokerage
business and failure to adhere to the practice called for upon
the Stock Exchange and the recognized rules binding upon al l
brokers . The learned trial judge has exhaustively and abl y
dealt with all the evidence and applied the law thereto correctl y
in my opinion and his conclusion was properly arrived at i n
view of all that was adduced before him . I cannot say that he
arrived at any wrong conclusion ; on the contrary I am con-
vinced that the learned judge arrived at a conclusion which
after full argument in this Court remains unshaken . I do not
see any necessity to particularize the points of evidence which
entitled the judgment of the learned trial judge . The judg-
ment appealed from is clear to demonstration with no defenc e
capable of being given effect to ; in truth no defence in law wa s
forthcoming . Therefore in my opinion the appeal should b e
dismissed .

MACDONALD, J .A . : I agree with the trial judge that the
respondent, as trustee in bankruptcy, may maintain this action :
also that in respect to the defendant, the incorporated company ,
the judgment should stand. I cannot agree however that the
directors of the company, who were actively engaged in carrying
on its business, are personally liable in damages either on th e
ground of agency (i.e ., that the company was the agent of th e
defendant directors) or that the directors being in control per-
sonally directed that illegal acts should be committed . Direc-
tors who participate in a fraud or the commission of a tort ar e
personally liable but whatever the proper view may be on th e
question of burden of proof on the facts disclosed in the action

x~
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reached the right conclusion upon the facts before us and there- Tonso N
fore this appeal should be dismissed .
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against the company on this point the burden is on the respond-
ent to establish the liability of the directors for active misfeas-
ance in office and that burden has not been discharged . To this
extent the appeal should be allowed .

JOHNSO N
v .

	

Appeal dismissed, Macdonald, J.A. dissenting in part .
SOLLOWAY,

MILLS & Co.
LTD .

Solicitors for respondent : Fraser & Murphy .

Solicitors for appellants : Farris, Farris, Stoltz & Sloan.

FISHER, J .
(In Chambers)

SMITH v. HARRIS INVESTMENTS LIMITED
AND HARRIS .

193 2

Oct . 17 . Practice—Order for issuance of concurrent writ of summons and service —
Affidavit in support—Sufficiency of—Action for libel—Application t o

SMITH

	

set aside order and service of writ—Order XI ., rr . 1 and 4 .

On an application for leave to serve a writ out of the jurisdiction, th e

affidavit in support is not sufficient where it contains a mere statemen t

of what the plaintiff claims or is bringing his action for, and tha t

someone believes the plaintiff has a good cause of action ; the affidavi t

should shew a prima facie cause of action within the jurisdiction and

disclose a substantial question which the plaintiff desires to try .

Sufficient information should be given to make clear the ground on

which the Court is asked to proceed .

APPLICATION to set aside service ex juris of a concurrent
writ of summons and to discharge the order authorizing th e
issuance and service of same, on the ground that the affidavit in
support does not contain a sufficient statement of facts to justify
the making of the order. Heard by FISHER, J . in Chambers at
Vancouver on the 11th of October, 1932 .

Robertson, K.C., for the application .
Lundell, contra .

17th October, 1932.

FISHER, J . : Application by the defendant B . Harris to set
Judgment

aside service upon him of the concurrent writ of summons herei n

V .
HARRIS
INVEST -

MENTS LTD.

Statern en
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and to discharge the order authorizing the issuance and service FISHER, J .
(In Chambers )

of such on the ground that the affidavit upon which the sai d

statement of facts to justify the making of the order or the issue Oct . 17 .

of the said writ .

	

SMIT H

Counsel on behalf of the said defendant cites Chemische

	

V .
HARRI S

Fabrikvormals Sandoz v . Badische Anilin and Soda Fabriks INvESr-

(1904), 90 L .T. 733 where, at p. 735, Lord Davey, referring to MENTS LTD .

Order XI., says :
Rule 4 of the same order prescribes that the application is to be sup -

ported by evidence stating that in the belief of the deponent the plaintiff

has a good cause of action, and no such leave is to be granted unless it b e

made sufficiently to appear to the Court or judge that the ease is a prope r

one for service out of the jurisdiction under this order. This does not, of

course, mean that a mere statement by any deponent who is put forward t o

make the affidavit that he believes that there is a good cause of action is

sufficient. On the other hand the Court is not, on an application for leave

to serve out of the jurisdiction, or on a motion made to discharge an orde r

for such service, called upon to try the action, or express a prematur e

opinion on its merits, and where there are conflicting statements as t o

material facts, any such opinion must necessarily be based on insufficien t

materials . But I think that the application should be supported by an

affidavit stating facts which, if proved, would be a sufficient foundation fo r

the alleged cause of action, and, as a rule, the affidavit should be by some

person acquainted with the facts, or, at any rate, should specify the sources Judgmen
t

or persons from whom the deponent derives his information .

Reference is also made to the Yearly Practice, 1932, where ,
at p. 98, we find the following statement :

The affidavit should state what the proposed cause of action is, and

should state the facts sufficiently to enable the judge to decide whether the

case comes within one or other of the sub-rules .

Amongst other cases cited for this proposition it Great Aus-

tralian Gold Mining Company v. Martin (1877), 5 Ch. D. 1 in
which ease James, L.J., at p . 11, says :

But I think, before the writ was issued in the first instance, there ought

to have been an affidavit of merits to this extent, that is to say, an affidavi t

by the solicitor or some other person, saying, in the clearest possible way ,

"I have been advised and believe that the defendant, against whom the wri t

is asked for, made a misrepresentation with regard to the matters in ques-

tion, and that that misrepresentation has been used in England, and tha t

in consequence of such misrepresentation so being used in England, th e

company have been put to a considerable expense, and he received th e

profits," or something to that effect . That would have been a cause of

action, and a cause of action arising in England . There is some difficulty

in saying what might to be done, but something equivalent to that wa s

required by the old Common Law Procedure Act, and, in my opinion, tha t

order was made does not contain any or alternatively a sufficient

	

1932
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SMIT H
v

	

dent, I must say that it seems to me that the authorities abov e
HARRIS referred to would make it impossible to follow such suggestion .
INVEST -

MENTS LTD . It also seems to me that the Court is not bound to give leave bu t
has a discretion and my view in the present case is similar to
that expressed in the C7aem isch e F abm ik and Great Australian
cases, supra, and is that the mere statement of what the plaintiff
claims or is bringing his action for and that someone believe s

Judgment the plaintiff has a good cause of action is not sufficient but that
before the defendant resident in Ontario should be compelled t o
defend an action here for libel, there should be an affidavit b y
the solicitor or some other person stating also in the cleares t
possible way that (or he had been advised and believed that )
certain circular letters containing a libel had been sent by th e
defendants, etc.

My conclusion, therefore, is that the application on behalf of
the said defendant, should be granted.

Application granted .

FISHER, J . ought to be now done before any man out of the jurisdiction is called upo n
(In Chambers) to answer anything that anybody chooses to put into a writ of summons.

1932

	

Counsel on behalf of the plaintiff refers to Daniell's Chancer y
Oct . 17 . Forms, 6th Ed ., p . 154, but, if by the form there set out it i s

intended to suggest that a mere repetition of the writ is suffi -



XLVI.] BRITISH COLtiMBIA REPORTS.

	

267

REX v. DOWDELL .

	

AIACDONALD,
J .

Constitutional law—Ill-treatment of children—Offence against Provincial
(In Ohambers )

	

Act—Section. 79 of Infants Act—Validity—R .S .B .C. 1924, Cap . 112,

	

193 2

Sec . 79 .
Oct. 19 .

	

Section 79 of the Infants Act provides that : "Any person who, having the

	

Rex

	

care, custody, control, or charge of a child under the age of 18 years,

	

v
ill-treats, neglects or abandons or exposes such child, or causes or pro- DOWDELL

cures to be ill-treated, neglected, abandoned, or exposed, shall be liable ,

on summary conviction, to a fine not exceeding one hundred dollars, o r

in default of payment of such fine, or in addition thereto, to imprison-

ment, with or without hard labour, for any term not exceeding thre e

months . "

Held, to be intra wires of the Provincial Legislature.

C ERTIORARI proceedings to quash a conviction by the polic e
magistrate of the Municipality of Langley for ill-treatment of a
child under the age of 18 years, under section 79 of the Infant s
Act, the accused being fined $100 and in default of payment Statemen t

ordered to be imprisoned for three months . Heard by
MACDONALD, J. in Chambers at Vancouver on the 28th o f
June, 1932 .

C. L. McAlpine, for the application.
Selkirk, for the Crown .

19th October, 1932 .

MACDONALD, J. : Defendant seeks, through certiorari pro-
ceedings, to quash a conviction of the police magistrate of th e
Municipality of Langley, whereby she was fined $100 and in
default of payment ordered to be imprisoned . The offence, a s
shewn by the conviction was, that the said Sarah Rose Dowdell ,
on divers dates between the 1st day of January and the 29th o f
March, 1932, having then the custody, control and charge of Judgment

Reed Dowdell, a child under the age of 18 years, did then an d
there to wit :

At Hunter Road in the Municipality of Langley unlawfully ill-treat ,

neglect and expose such child, or cause and procured such child to be ill -

treated, neglected or exposed contrary to the form of the statute in such

ease made and provided.

The information had, in addition to such wording of the
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MACDONALD, conviction, these words : "and under section 79 of the Infant sJ.
(In Chambers) Act . " The form of the conviction might be the subject of criti -

1932

	

cism, but counsel agreed that, although the conviction did no t
Oct. 19 . refer specially to said section 79, still that the only question t o
	 be decided upon the application was, whether this section of the

REX Infants Act (R.S.B.C. 1924, Cap. 112) was ultra vires of the
DowDELL Provincial Legislature. It reads as follows :

79 . Any person who, having the care, custody, control, or charge of a
child under the age of eighteen years, ill-treats, neglects, or abandons o r
exposes such child, or causes or procures such child to be ill-treated, neg-

lected, abandoned, or exposed, shall be liable, on summary conviction, to a

fine not exceeding one hundred dollars, or in default of payment of suc h

fine, or in addition thereto, to imprisonment, with or without hard labour ,
for any term not exceeding three months .

Standing by itself, this section might appear to create a
criminal offence, but before I arrive at a conclusion to that
effect, which would shew an invasion of the powers solely veste d
in the Dominion and thus destroy a salutary provision for th e
protection of children, several matters require consideration .

There is no doubt that criminal law "in its widest sense, i s
reserved for the exclusive authority of . the Dominion Parlia-
ment" : vide Attorney-General for Ontario v . Hamilton Strut

Judgment
Railway (1903), A .C. 524 at p . 529, but the Privy Council wa s
there considering an entire Act "To prevent the Profanation o f
the Lord's Day "—not as here simply the section of an Act whic h
of itself is not attacked.

The Infants Act, in common with similar legislation in other
Provinces of Canada, deals with the care, custody, control an d
charge of children. Its provisions are intended to adequately
cover this ground . It implements the jurisdiction of our Court s
to deal with infants .

In construing a statute,
It is an elementary rule that construction is to be made of all the part s

together, and not of one part only by itself :

Maxwell on Statutes, 7th Ed ., 25 ; Co. Litt. 381.a . ; Lincoln
College's Case (1595), 2 Co. Rep. 147. To the same effect Lor d
Blackburn in Turquand v. Board of Trade (1886), 11 App.
Cas. 286 at p . 291 said in construing the Interpretation Act :

In construing this Act, of course, like every other Act, we must take the

whole of the Act together, and as this is a very long Act, containing I thin k
about sixty pages of very closely printed matter, it requires in order that
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we may be certain that we omit nothing, that we should look carefully at MACDONALD,

it altogether and consider all the clauses .

	

J .
(In Chambers )

While the question to be decided here, is not, strictly speaking,

	

—
as to the construction or meaning of the section, but rather, as to

	

193 2

whether the Province has exceeded its jurisdiction, still, the Oct . 19 .

purpose and intent of the section should be considered in deter-

	

RE X

mining its validity . Unless lack of jurisdiction is clearly

	

v.
DOWDEL L

shewn, I should give such construction to the section, as woul d
"suppress the mischief, and advance the remedy" : vide Hey-

don's Case (1584), 2 Co. Rep. 18 at p . 20 . The presumption is
in favour of the legality of the legislation.

Then again the Interpretation Act provides, that all portion s
or sections of an Act shall be deemed to be remedial, as follow s
(section 23 (6)) :

Every Act and every provision or enactment thereof shall be deemed

remedial, whether its immediate purport be to direct the doing of anything

which the Legislature deems to be for the public good, or to prevent o r

punish the doing of anything which it deems contrary to the public good ;
and shall accordingly receive such fair, large, and liberal construction an d
interpretation as will best ensure the attainment of the object of the Act,
and of such provision or enactment, according to their true intent, mean-

ing, yid spirit .

I feel no doubt that the section in question was not intended
Judgmen t

to invade the criminal law of Canada but enacted in order to
put "teeth" in the Infants Act and render it more effective
according to its "true intent, meaning, and spirit." Then did
the Province in so legislating overstep the boundaries of it s
jurisdiction.

Similar statutes are in force in other Provinces of Canada .
Without dealing with them in detail, I will briefly refer to thre e
of the Provinces .

In Ontario there is extensive legislation providing for pro-
tection to children, viz ., The Children's Protection Act, R.S.O .
1927, Cap . 279 . Various sections of this Act impose penaltie s
for violation of its provisions, in some cases being by fine, a s
well as imprisonment .

Section 13 of such Act under the caption of "penalty for ill-
treatment" provides as follows :

Any person having the care. custody, control or charge of a child who
abandons, deserts or neglects such child or inflicts unreasonable cruelty o r
ill-treatment upon such child not constituting an assault, shall be guilty of
an offence and upon summary conviction thereof shall incur a penalty not
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MACDONALD, exceeding $100 and shall, in lieu of or in addition thereto, be liable t o
J.

	

imprisonment for a term not exceeding one year .

DOWDELL

168) . A general penalty therein provides, that every person ,
convicted of any offence against the Act, shall be liable to a
penalty, of not less than $20 or more than $100 or to imprison-
ment in default of payment .

In Manitoba there is extensive legislation dealing with th e
welfare of children and known as "The Child Welfare Act "
(C.A., 1924, Cap . 30) . It creates a department of the Govern-
ment and deals with all phases of the situation, to effect its
objects. As to ill-treatment of children, section 175 is as drastic ,
at least in its terms as the one I am considering . Upon convic-
tion the extreme penalty is more severe. It provides for
imprisonment "for a term not exceeding five years, with har d
labour, and with option of fine . "

Bearing in mind this legislation and the object, appar-
Judgment ently sought to be attained by said section 79, then, unles s

the "field" be clearly occupied under the Criminal Code, I
think, I should hold that it is not ultra vices of the Province. In
other words, if the Criminal Code covers the ground and create s
a statutory offence within the terms of such section, then th e
Provincial legislation becomes invalid and the same result woul d
follow, if the matter were pursued, with respect to similar legis -
lation in all the Provinces . The anomaly of the position how-
ever is, that if the offence, of which the defendant was convicted ,
comes within the Criminal Code, then support would be given
to the conviction and it would be upheld . It would thus be
immaterial whether said section 79 was invalid or not . As to
whether the offence, as outlined in the said section 79, i s
included within the provisions of the Criminal Code, ther e
might in that respect under certain circumstances be an over -
lapping, but giving a "fair, large and liberal construction" t o
the section, I do not think it comes in conflict with the Criminal
Code and thus does not invade exclusive jurisdiction conferre d

(In Chambers)
This section is only slightly different from said section 79 of

1932

	

the British Columbia Act . It is only qualified, so as not to be
Oct. 19 . applicable to cruelty or ill-treatment, constituting an assault .

REx

	

In Nova Scotia there is a statute termed "Of the Preventio n
V .

	

and Punishment of Wrongs to Children" (R .S.N.S. 1923, Cap .
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upon the Dominion Parliament with respect to criminal law .
In this connection I utilize, with proper changes, a portion o f
the judgment in Rex v. Osjorm (1927), 2 W.W.R. 703 at p.
705 . It would appear that, if the Province could not declar e
ill-treatment, neglect or abandonment of a child under th e
age of 18 years by persons having the care, custody or charg e
of such child to be an offence, looking at it in the aspect o f
criminal law, it could properly do so, looking at it in the aspec t
of the care, custody and charge of children. The latter is a
right, as well as a duty, vested in the Province. Vide on thi s
point Hodge v. The Queen (1883), 9 App. Cas. 117 at p. 130 ;
53 L.J., P.C. 1 at p. 6 that :

Subjects which in one aspect and for one purpose fall within sect . 92, ma y
in another aspect and for another purpose fall within sect . 91 .

Harvey, C.J. in O'Brien v. Royal George Co . Ltd . 16 Alta.
L.R . 373 ; (1921), 1 W.W.R. 559 in his judgment, dealing
with the closing of a temperance bar on Sunday, said (p . 375) :

It may seem peculiar that the purpose rather than the effect of legisla-

tion should be the guide for determining its validity but it is too late no w

to doubt that legislation may be valid and effective .

This case is also instructive, as being a decision supportin g
Provincial legislation which bordered on a subject, also dealt
with in the Criminal Code.

The majority of the Court of Appeal decided that the Pro-
vincial Act, while dealing with the observance of Sunday, stil l
did not invade the field occupied by the Dominion under Th e
Lord's Day Act .

The case of Rex v. Cooper (1925), 35 B.C . 457 was not cited
upon the application and upon a cursory reading it might sup-
port the contention of the defendant but, upon further considera-
tion, it emphasizes the distinction referred to in O'Brien v .

Royal George Co., Ltd., supra . In that case Cooper was con-
victed under the Government Liquor Act, R .S.B.C. 1924, Cap .
146 for selling liquor to an Indian . The conviction was quashed
by the County Court and the Crown was unsuccessful upon
appeal . Reference was made to the Dominion Act and the
Provincial Act, each purporting to deal with precisely the sam e
offence, namely, selling liquor to an Indian . There was no ques-
tion as to the jurisdiction of the Dominion to pass section 135
of the Indian Act, under its powers, in respect to the peace,

271

MACDONALD ,
J.

(In Chambers )

193 2

Oct. 19 .

REX
V .

DOWDEL L

Judgment
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ti .
DOWDELL Province . A portion of the judgment of MACDOxALD, C .J .A. i s

pertinent as follows (p. 460) :
But when the two jurisdictions come in conflict, and to the extent of th e

conflict, I think it is settled law that the Dominion legislation excludes th e

operation of Provincial law .

The assertion of the right by two distinct legislative bodies to make th e

same act an offence and subject the offender to a double penalty is, I think,

contrary to the accepted principles of our law and contrary to the British

North America Act. No doubt that result may sometimes be brought abou t

indirectly, but there is no case in the books which goes the length of hold-

ing that when the Dominion has created a particular act a crime, th e

Province may for its purposes create the same act a crime .

Compare GALLIIIER, J.A . :
Where the Dominion have entered the field, as they have here, in the eas e

of sale of liquor to Indians, to that extent their legislation is paramount .

As to the offences relating to children and especially thei r
care, welfare and treatment I think the field is not so fully and
clearly occupied by the Criminal Code, as to render the impugned

Judgment section, ultra vires of the Province . It comes within the fourt h
proposition referred to in In re Fisheries Act, 1911 ; Attorney -

General for Canada v . Attorney-General for British Columbia

(1929), 3 W.W.R. 449 at p . 453 as follows :
There can be a domain in which Provincial and Dominion legislation ma y

overlap in which case neither legislation will be ultra vires if the field i s

clear, but if the field is not clear and the two legislations meet the Domin-

ion legislation must prevail (see Grand Trunk Railway of Canada v . Attor-

ney-General of Canada (1906), 76 L .J .P.C . 23 ; (1907), A .C . 65) .

The section impugned simply implements and gives effect t o
the Provincial legislation with respect to children . I have thus
come to the conclusion that, while said section 79 may be limited
in its operation and effect, on account of the Criminal Code, stil l
it is not invalid . In so determining, I am influenced by th e
grounds stated and the presumption in favour of validity of a
statute, also by the existence of similar legislation in othe r
Provinces for the same purpose . The application is dismissed
with costs .

Application dismissed .

SSACDONALD, order and good government of Canada . Then in addition the
J .

(In Chambers) Parliament of Canada had, inter diet, under the B.N.A. Act,

1932

	

exclusive legislative authority with respect to the subject of

Oct. 19 .
"Indians." No doubt was expressed that the Province may, i n
	 the absence of Dominion legislation, pass a prohibitory law

BEx

	

relating to matters of merely local or private nature in the
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TBE ROYAL TRUST COMPANY v . SIIIM_MIN,

	

MACDONALD,
J .

(In Chambers )

	

Insurance, life—Will—Declaration, subsequent to will in favour of preferred

	

—
beneficiary—Subsequent codicil—Effect of—B .C. Stats. 1925, Cap. 20,

	

193 2
Sees . 28, 29 and 102 .

	

Oct . 25 .

R. P. Clark took out a policy of life insurance in the Manufacturers' Life THE ROYA L
Insurance Company for $5,000 in April, 1925 . By his will of the 11th TRUST Co .
of September, 1926, he appointed The Royal Trust Company his

	

V .
executor. The beneficiary under the policy was changed by various SImfMI N
declarations until finally by declaration of R . P . Clark on the 18th o f

July, 1930, the policy was made payable to his wife and she becam e

the preferred beneficiary . The defendant Shimmin, authorized trustee
of the estate of R. P. Clark & Company, Limited, recovered judgment

against Mrs . Clark on the 1st of March, 1932, for $5,900 . R. P . Clark

made a codicil to his will on the 31st of March, 1932, whereby if th e
codicil prevailed the moneys payable under the policy would be subjec t
to the terms of the will . R. P. Clark died on the 8th of April, 1932 ,

and on May 12th following all moneys due from the Manufacturers '
Life Insurance Company to Mrs . Clark under the policy were attache d
to answer the Shimmin judgment. On an issue between The Royal

Trust Company as plaintiff and R. L . Shimmin as defendant to deter-
mine the disposition of the mow' payehle on the insurance policy :

Ileld, that although a codicil to a will op[ rafe- :as a revival of the will an d
is republished by the codicil and thus for many purposes the date o f
the original aill is shifted to the (Ian of the codicil, the republicatio n

did not two -s o ih make it operat e f [r all purpo-[ , the rul e being

subject to the limitation that the

	

Ian

	

1 , >° II ,,r is not to be
defeated then ''y . The intention

	

![,[ 1,-1n~ " r is l,expressed i n

his declaration of July ISth, 1930, h ie' [1,,l,

	

. . . . statement in th e

codicil that such previous intention he I I,rn , linuged . In order t o
destroy the benefits which R . P . Clark ini,[wl([l d he acquired by
his wife, a document indicating such intention should have been exe-

cuted by him . The plaintiff fails in the issue and judgment should b e

for the defendant .

I SSIiF, directed to determine as to the disposition of l Oile ,V s

payable tinder two life-insurance p• lieies o n. the life of R . P .
(`lark, i>~nc~l by the \IanufactnrI'r- ' Life Insurance Company .
The idyls tre set out in the toO- I - for ,judgment . Tried by Statemen t

1IACno :\ .vLD, J. in (,liainbers at Vancouver on the 1 Sth of
October, 1932.

Robertson, K.C., and _1 . 1>. Robertson., for plaintiff .
McPhillips, K.C., for defendant .
18
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MACDONALD,

	

25th October, 1932 .
J .

	

MACDONALD, J . : On the 1.st of March, 1932, Robert Lai n(In Chambers)

	

Laing
Shimmin, as authorized trustee of the estate of R. P. Clark &

1932 Company (Vancouver) Limited, recovered . a judgment agains t
Oct . 25 . Mildred Il_ope ('lark, wife of R . P. Clark for $5,900 and costs

THE ROYAL to be taxed.
(RUST CO . The said Clark died on the 8th of April, 19 32, his life bein g
SITIMMIN at the time insured with the said Manufacturers ' Life Insurance

Company, under two policies, dated respectively the 29th o f
April 1925, for $5,000 and the 10th of September, 1923, fo r
$3,000 .

On the 12th of May, 1932, all moneys owing, payable o r
accruing from the Manufacturers' Life . Insurance Company to
the said Mildred Hope Clark under the said policies were, b y
garnishee process, attached, to answer the said judgment .

The said. R. P. Clark had by his will, dated the 11th of
September, 1926, appointed The Royal Trust Company as hi s
executor . Prior to his death he executed a codicil to the said
will, to which I will refer later on . The Royal Trust Company
duly probated the said will and . codicils, and, as such executor ,
claimed to be entitled to all moneys, which might be payabl e

Judgment under the said policies, upon the life of the said R . P. Clark .
A contest thus arose and this issue was directed . to determine ,
as to the disposition of such moneys .

At the time of the service of the garnishee order, it wa s
apparent that the said. judgment creditor, who is defendant in
the issue, sought to attach all moneys which might be payabl e
to Mildred Hope Clark under the said policies, but before trial
he abandoned any claim with respect to the policy for $3,000 an d
the issue is thus confined to the policy for $5,000 . This policy
when originally issued by the said Manufacturers ' Life Insur-
ance Company upon the life of R . P. Clark named as the
beneficiary thereunder the Westminster Trust Company "a s
trustees for R. P. Clark & Company Limited, their successors ,
administrators or assigns." On the 5th of November, 1928, th e
said Westminster Trust Company transferred to the said . R. P .
Clark all its right, title and interest in the said policies and al l
benefits and advantages to be derived. therefrom . The said R. P .
Clark & Company, Limited, also made a like assignment to the
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(In Chambers )
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Oct. 25 .

THE ROYAL
TRUST CO .

V.
SHIMMI N
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same effect on the 7th of November, 1928 . Then on the 8th of
November, 1928, the said R . P. Clark made a declaration as to
the said policy of $5,000, declaring that the moneys secure d
thereby should be payable "to my estate as detailed in my las t
will and testament and revoking any designation of beneficiar y
or appointments of benefits theretofore made." A copy of thi s
declaration, which was in accordance with the Insurance Act,
was registered with the said Manufacturers' Life Insurance
Company on the 23rd of November, 1928 . It remained effec-
tual and binding, until the said R . P. Clark made another
declaration on the 18th of July, 1930, in similar form, with a
like revocation, desiring and ordering that all moneys secure d
under the said policy of $5,000 should be payable to Mildred
Hope Clark, his wife . She thus became a preferred beneficiar y
under the Life Insurance Act. A trust was created in her
favour within the terms of section 28 of said Act and withou t
any contingency, reservation or limitation as referred to i n
subsection 2 thereof.

It is conceded by counsel for The Royal Trust Company ,
plaintiff herein, that this declaration would, in accordance wit h
its tenor, operate, so that Mrs . Mildred Hope Clark would b e
entitled to the moneys payable under the said policy and thu s
attachable to satisfy said judgment against her, if the said
Clark had died, after making such declaration and befor e
executing any other instrument .

It is apparent that section 29 of the Life Insurance Act wa s
not nor in fact were any of the provisions of such Act thereafter
specifically complied with so as to change the said last-men-
tioned declaration . The Act applies to the said policies and th e
benefits and preferences obtained thereunder by the insure d
should be accompanied by observance of its terms .

It is however contended that by a codicil to his will, execute d
by said R. P. (lark on the 31st of March, 1932, the effect o f
said declaration was destroyed and rendered the moneys payabl e
under the said policy, subject to the terms of the will of the sai d
Ii P. Clark. If this contention prevailed, the result would be
that The Royal Trust Company as executor would be entitled t o
such moneys and the said Mrs . Mildred Hope Clark woul d
under the will have a very limited and contingent interest in the
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MACnoNALD, same. She might, under certain circumstances, have derived
J.

(In chambers) no benefit whatever from the said policy, contrary to the evident
1932 intention of her husband, when he made the said declaration on

oct .25 .
the 18th of July, 1930 . The question then arises whether th e
codicil has the effect thus contended for .

THE ROYAL

	

There is no doubt that a codicil to a will operates as a reviva l
TRUST Co .

v .

	

of the will, as if the testator had made a new will at the time .
Sai3snzrN While the will was republished by the codicil and thus for many

purposes the date of the original will was, as it were, shifted t o
the date of the codicil, still the republication did not necessaril y
make it operate for all purposes "as if it had originally bee n
made at the date of the republishing instrument ; a contrary
intention may be shewn.

The rule is subject to the limitation that the intention of the testator i s

not to be defeated thereby : "

ride Halsbury's Laws of England, Vol. 28, p . 578 .
I have already referred to the intention of the testator a s

expressed in the declaration of the 18th of July, 1930, and tha t
there is no statement in the codicil that such previous intention
has been changed . The "property," so terming the benefits t o
be derived under the said policy of insurance, had been allocate d
as between the husband and his wife. I think, in order to

Judgment
destroy the benefits which R . P. Clark had thus intended shoul d
be acquired by his wife, a document, clearly indicating suc h
intention should have been executed by hint . In this connection
Lord Campbell in Hopwood v. Hopwood (1859), 7 ILL . ('as .
728 at p. 737, in referring to the dissenting opinion of Lor d
Justice Turner, as to whether an instrument executed subse-
quent to the making of a will operated as an adcmption, said :

I entirely concur "that it is a question of intention, and that the object i s

to ascertain the intention of the parties . "

Though the facts are quite different to those here presented ,
still this principle is generally applicable . I do not think that
the mere republication of the original will has the effect con -
tended for nor that the codicil so intended . If the testator had
the intention now submitted he could have so expressed himself.
The probability is that he simply intended to make specifi c
bequests referred to in the codicil . Adopting the language o f
Lord Cottingham in Powys v . Mansfield (1837), 3 Myl . & Cr .
359 at p . 376 :
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The words of confirmation of the will were introduced as words of course, MACDONALD ,

without any reference to the legacy [policy of insurance] in question .

	

J .
(In Chambers )

Compare S .C. p. 376 : —
The codicil can only act upon the will as it existed at the time :

	

and, at 193 2

the time, the legacy [policy] revoked, [transferred] adeemed, or satisfied Oct. 25 .
[allotted] formed no part of it.

I do not think authorities cited by the plaintiff affect the THE ROYA L
TRUST Co.

situation nor upon the facts operate in its favour .

	

v.

I have already referred to the other ground, taken by the S1-ri MI N

defendant, that in any event a republication of the will does not
in view of non-compliance with the provisions of the Life Insur-
ance Act support the plaintiff's claim .

In my opinion the plaintiff fails in the issue and judgment Judgment

should be in favour of the defendant with costs, subject to a
set-off of any costs which the registrar may consider proper to
tax, through the abortive attempt of the defendant to clai m
under his attachment the proceeds of both policies of insurance .
Judgment accordingly.

Judgment accordingly .
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TODD v . DEPAOLA : CITY OF VANCOUVER ,
GARNISHEE .

Attachment of Debts Act — Garnishee — "Employee"—"TVages or salary" —
R .S .B .C. 1924, Cap . 17 . Sec. 3.

The defendant was appointed official Italian police Court interpreter i n

Vancouver, and by his terms of service he was paid for interpretin g

eases in the police Court, $2 .50 for one ease per day ; $4 for two cases

per day, and not more than $5 per day for any number of cases . He

was not obliged to be present in Court continuously, but was paid only
for the work he actually did . He received a cheque at the end of each

month for his services . The plaintiff issued a garnishing order agains t

the City of Vancouver, and the city in compliance with the order paid

the sum claimed into Court . On the plaintiff's application to set asid e
the order :

Held, that as the defendant is paid wages or salary as an employee of th e
city within the provisions of section 3 of the Attachment of Debts Act ,
he is entitled to exemption and the garnishee order should be set aside .

APPLICATION- to set aside a garnishee order . The defend -
ant is one of the official police Court interpreters at the polic e
Court in Vancouver . He is paid a fixed sum for each case h e
interprets when called upon to do so . He does not have to b e
at the police Court at all times, but when he is needed he i s
called upon and when he is not there when called upon he doe s
not get paid . He is paid once a month by cheque from the City
of Vancouver for the total rennlneration earned . The plaintiff
issued a garnishing order before judgment "for other than
wages or salary" against the City of Vancouver . The city in
compliance with the order paid $86 .90 into Court . The defend-
ant applied to set the order aside and payment out on th e
grounds that the money earned and paid into Court was fo r
"wages and salary" within the meaning of the Attachment o f
Debts Act . Heard by EL.LIs, Co. J. at Vancouver on the 18th
of October, 1932.

S . W . Taylor, for plaintiff.
E. B. Bull, for defendant.

25th October, 1932 .

ELLIS, Co. J . : This is an application to set aside a garnishin g
.Tudgtnent

order on a number of grounds, the principal one of which is tha t

ELMS . CO . J .

193 2

Oct . 25 .

TODD

V .
DEPAOL A

tatement



.y ~x' t r!w rJrr,,,,ri-

	

I J

XLVI.] BRITISH COLUMBIA REPORTS .

the provisions of the Attachment of Debts Act do not apply t o
the defendant .

The main contention involves the interpretation of the secon d
paragraph of section 3 of the Act, reading as follows :

Provided that no debt due or accruing due to a mechanic, workman ,

labourer, servant, clerk, or employee for or in respect of his wages or salar y

shall be liable to seizure or attachment under this Act," etc .

The main facts seem to be admitted. The defendant was
employed and appointed as official Italian police Court inter-
preter for the City of Vancouver in the month of April, 1929 .
His appointment was made by the late police magistrate and b y
the terms of his service he was to get for interpreting cases at
the police Court $2 .50 for one case per day, $4 for two case s
per day and not over $5 for any number of cases per day . It
appears that there was no obligation on the part of the defendan t
to be present at the police Court and he was paid only for the
work he actually did while acting as interpreter and on the scal e
above mentioned . There is no power on the part of the city t o
enforce his attendance and consequently if he did not appear h e
did not get paid . The defendant is not a mechanic, workman ,
labourer or servant within the meaning of the Attachment of
Debts Act . Was he a clerk or employee ? If so, was he paid a
wage or a salary ? If he comes within the cases enumerate d
within the Act he is entitled to the exemption provided by th e
statute . If he does not, he is not so entitled . No cases expressly
on the point were cited by counsel for either the plaintiff or
defendant . According to the new English Dictionary (Oxford
Edition) which does not vary materially from other dictionaries ,
the word "salary" is defined as follows :

To pay a regular salary to ; a fixed payment made periodically to a
person as compensation for regular work .

The definition of "wage" is as follows :
A payment to a person for services rendered. Formerly used widely, e .g . ,

for a salary or fee paid to persons of official or professional status, now
. . , restricted to mean : The amount paid periodically, especially by th e

day or week or month, for the labour or service of a workman or servant .

Mr. Bull on behalf of the defendant in his very able argu-
ment cited a number of cases in support of his contention that
the defendant was entitled to invoke the statute. The case of
Re Hartwick Fur Co . Ltd . ; Murphy's Claim (1914), 17 D.L.R .
S53 was decided by Kelly, J . under the Dominion Winding-Up

279

ELLIS, CO . J .

193 2

Oct . 25 .

TOD D
V.

DEPICT.

Judgment
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Act . In that case the learned judge held that the claimant was
entitled to preference under the Winding-Up Act . Murphy, a
claimant, was a commercial traveller and sold furs on commis-
sion. his whole time and service were given to his employe r
and the position as master and servant existed . The learned
judge held that because of that relationship the method of pay-
ment did not change the position. In Re Parkin Elevator Co . ,
Ltd. : Dunsmoor's Claim (1916), 31 D.L.R. 123, Meredith ,
C.J .C.P. held that a sales agent employed on a commission basis
is not a "clerk or other person" entitled in respect of commis-
sions, to rank as a preferred creditor for arrears of salary o r
wages within the meaning of section 70 of the Winding-Up Act .
In Re Western Coal Co. Ltd. (1913), 12 D.L.R. 401 it wa s
held that one employed without a definite term of hiring to haul
coal with his own wagon and team, at a fixed sum per ton wh o
works under the control and direction of his employer, is work-
ing for wages so as to make him a preferred creditor under th e
Companies Winding-Up Ordinance of the North-West Terri-
tories . All these cases relate to winding-up . In the latter case ,
which comes near to the case at Bar, the learned judge held tha t
the claimant was employed to haul coal from the company's min e
to Edmonton at a certain fixed sum per ton hauled. He was
under no obligation to haul any specified quantity and he coul d
stop work or be discharged at any time. The learned judge hel d
that the relationship of master and servant existed in that case .

The Attachment of Debts Act was passed primarily for a
specified purpose and protection is given a certain specified class .

After a very careful reading of the Western Coal Co. Ltd.
ease, supra, I cannot see any distinction between the principl e
decided by Beck, J . therein and the case at Bar. In addition
there is a very close analogy to the facts . The fact that the
defendant's name does not appear on the pay-roll of the City o f
Vancouver is immaterial. The city was liable to pay him when
he performed services and by defining by its true name the com-
pensation he got is attempting a too fine distinction on the inter-
pretation of a statute .

The application is allowed.

Application allowed.

28 0

ELLIS, CO . J .
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REX v. TAKAGISHI .

Criminal law — Practice — Criminal libel —Trial—Disagreement of jury —
Discharge of accused—Later application to have indictment further
proceeded with—Refused—Criminal Code, Secs . 962 and 1045 .

The accused was indicted on a charge of criminal libel by the Grand Jury

at the (1931) Fall Assizes in Vancouver, and on the trial the jur y

disagreeing, the ease was traversed to the following Spring Assizes ,

when on the case coming up for further trial, counsel for the private

prosecution, in the presence of counsel for the Crown and for the

defendant, asked that the case be stayed, to which counsel for th e

Crown gave a formal consent and counsel for the defence had no objec-

tion, and the Court stayed the proceedings. Counsel for the defendan t

then moved for the discharge of the accused which, after discussion,

was ordered by the Court without objection by counsel for the Crown

or for the private prosecution . Counsel for the defendant applied for

an order for payment of the costs under section 1045 of the Criminal

Code, and an order was made to this effect and the costs were taxed .

At the Fall Assizes of 1932 an application was made by counsel fo r

the private prosecution to the presiding judge to have this indictment

further proceeded with, stating that the Attorney-General was willing

to remove the stay of proceedings which already existed .

Held, that the application should be refused, as there is no authority i n

the Criminal Code allowed the Attorney-General, after granting a stay

of proceedings upon an indictment, to remove the stay and allow such

indictment to be again proceeded with . The proper procedure would

be for the Crown to prefer another "charge. "

APPLICATION to set a date for trial of the defendant on
indictment . The facts are set out in the head-note and reason s
for judgment . Heard by MACDONALD, J . at Vancouver on the
24th of October, 1932 .

Sloan, for the application : A stay of proceedings means wha t
the phrase indicates. Proceedings under the indictment stayed,
are merely in abeyance . When the Attorney-General lifts the
stay, the wheels of justice commence again to move from th e
point where they were stopped by the stay . It is submitted that
Takagishi is liable to trial on the old indictment : see Criminal
Code, Sec. 962 ; Halsbury's Laws of England, Vol . 9, p. 350 ,
sec . 680 ; Archbold's Criminal Pleading, 28th Ed., 128 ; Short
& Mellor's Crown Office Practice, 2nd Ed., 142 ; Goddard v .

281

MACDONALD,
J .
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C.C. 93 at pp. 105 and 119 ; Reg. v. Allen (1862), 31 L.J. ,
1932

	

M.C. 129 ; Reg. v. Thornton (1878), 18 N.B.R. 140 ; The
Oct . 24 . King (McDonnell) v. Justices of Tyrone (1912), 2 I.R. 44 at

Rrx

	

p. 48 ; Rex v. Blackley (1904), 8 Can. C.C . 405 .
v.

	

Craig, K.C., for accused : The entry of a stay of proceedings
TA's"' by the Attorney-General, and the discharge of the defendan t

made thereupon is a judgment for the defendant upon the indict-
ment . That indictment is at an end : Rex v . Blackley (1904) ,

Argument 8 Can. C.C. 405 ; Rex v. Fournier (1916), 25 Can. C.C . 430 .

There is nothing in the Criminal Code giving any authority t o
the Attorney-General, to withdraw a stay of proceedings entere d
by him. The stay of proceedings has been acted on by the Court ,
in discharging the prisoner on the indictment, and it is therefor e
now too late for the Attorney-General to withdraw the stay o f
proceedings, even if he could have done so, before the stay had
been acted on by the Court .

_11ACDONALD, J. : The defendant, Takagishi, was indicted by
the Grand Jury at the Fall Assizes of 1931 . Upon the case
being tried the jury disagreed, with the result that the case wa s
traversed to the Spring Assizes of 1932. The indictment alleged
a criminal libel, and when the case came on in due course for
further trial, at such Spring Assizes, counsel for the Crow n
appeared and also counsel for the private prosecutor . The
latter, addressing the Court, mentioned the facts, as I have
shortly outlined them, and then was requested to state his posi-
tion particularly, as to what he desired, in connection with th e

Judgment prosecution . He seemed to be rather undecided as to why he
had made any application. Then upon the query being pre-
sented to him, as to whether he desired to have the case traversed ,
he said "I am asking to have it stayed." Mr. Craig, counsel for
the defendant, stated he had no objection to that course bein g
pursued. Counsel for the Crown gave a formal consent and th e
Court stayed proceedings .

Counsel for the defendant asked the Court whether ther e
would be a discharge of the accused, which, after some discus-
sion, was ordered by the Court, without any apparent objectio n
by either counsel for the Crown, or for the private prosecutor .

MACDONALD, Smith (1704), 6 Mod. 261 ; Reg. v. Mitchel (1848), 3 Cox ,
J.
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Counsel for the defendant then applied for an order for pay- MACDONALD,
J.

ment of the costs under section 1045 of the Criminal Code . The
Court desired to know if the proceedings, thus taken, were

	

1932

equivalent to an acquittal. Counsel for the defendant stated he Oct . 24.

had authority to that effect, and counsel for the private prose-

	

REx

cutor in reply said that he considered it was not equivalent to an

	

v
1'AKAGISH I

acquittal, as it was only a disagreement of the jury . The Court
then took the position, which is now assumed by counsel for th e
defendant, that the case was withdrawn, stating that disagree-
ment was not an acquittal, but that there has been a discharg e
of the prisoner out of custody without any comment . There wa s
no doubt in this respect, and the order was made to that effect .
The defendant was discharged and the costs were taxed . This
discharge of the defendant was, to my mind, an important fea-
ture of the proceedings and entitled to considerable weight i n
disposing of the present application . This all occurred durin g
and shortly after the Spring Assizes of 1932 .

Then at the present Fall Assizes an application is made t o
me, as the presiding judge, to have this indictment further
proceeded with, it being stated by other counsel, engaged by th e
private prosecution, that the Attorney-General was willing, as Judgment

he expressed it, to lift his hand, or remove the stay of proceed-
ings which already existed . Counsel thus making the applica-
tion went to considerable trouble in the matter, and I intimate d
to him that it would be necessary, if his application wer e
acceded to, that he should have a formal statement by the
Attorney-General, shewing approval of the course he was pursu-
ing with respect to the prosecution. Upon the assumption that
such formal statement could be obtained I gave the matter con-
sideration and allowed the argument to proceed .

Counsel supporting the application frankly admits that ther e
was no case in point, in which an indictment thus stayed wa s
proceeded with, in the manner he now seeks to have pursued .
He referred to several judgments in which the matter receive d
some consideration, but admitted that the result of those cases
does not give him the support which he would desire . In order
to succeed, he submits that I should deduce from some remarks
in these judgments, a result that would bring this indictmen t
into operation once more and require the accused party, who has
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already been discharged, to appear at the next Assizes and again
be placed on trial .

Several cases have been cited in this connection, but it does
not seem to me that they in any way controvert the conclusio n
reached in Archbold's Criminal Pleading, 28th Ed., p. 128 ,
which I will read without discussion :

A nolle prosequi puts an end to the prosecution . . . ; but does not

operate as a bar or discharge or an acquittal on the merits . . ; and

the party remains liable to be re-indicted.

Then reference was made by the text-writer to the fact that a
fresh process may be awarded on the same indictment . He then
adds : "but this dictum appears not to be law." Several cases
are then cited in support of the latter proposition. I might also
refer to some Canadian cases, but, without further discussion .
I may state that I have come to the conclusion that the applica-
tion should be refused .

It would be establishing a new practice in criminal proceed -
Judgment

ings, without any warrant for so doing. It would be an
anomaly, when you consider the fact that taxation of costs had
already taken place, and if a new trial were held upon thi s
indictment the benefit, thus obtained, under the order allowing
the costs, might be affected and, in the result, be completely lost .

In conclusion, I might remark that there is no authority i n
the Criminal Code allowing the Attorney-General to grant a
stay of proceedings upon an indictment, or as it was formerly
termed, to enter a nolle prosequi, and then to remove the sta y
and allow such indictment to be again proceeded with. The
proper procedure would be for the Crown to prefer anothe r
"charge . "

I do not think I have any jurisdiction, which will warrant m e
making any order for costs.

Application refused.

MACDONALD ,
J .

193 2
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JAMES AND JAMES v . PIEGL .

Motor-vehicles—Pedestrian crossing street to board street-car—Run dow n
by motor-car--Negligence—Damages .

A pedestrian crossing the road at an intersection to board a street-car ha s

a right to expect that an on coming automobile driver, coming from a

distance, will see him and not come too close to the crossing for

safety ; further, that he would slacken his speed and have his car

under such control that it could be stopped almost instantly .

ACTION for damages for injuries sustained by the plaintiff
Sarah James, when run into by the defendant when driving hi s
automobile at the intersection of Hastings Street and Ranelag h
Avenue in the City of Vancouver . Mrs. James was standing a t
the north-east corner of the intersection waiting for a west-bound
car. Cars going east past this intersection went two block s
further to the end of the rails and then returned, and it was th e
custom to take on west-bound passengers at this corner whil e
proceeding east instead of allowing them to wait until their
return. On an east-bound ear stopping at the intersection, th e
plaintiff proceeded from the north-east corner to board the ear ,
and as she stepped on to the road she was struck by the defendan t
who was driving his ear westerly on Hastings Street . Tried by
MAcDONALn, J. at Vancouver on the 12th of September, 1932 .

J. Edward Bird, for plaintiff.
G. F. II . Long, for defendant.

1st November, 1932 .

MACDONALD, J. : Plaintiffs seek to recover damages from
defendant through negligence on his part, resulting in serious
injuries to the plaintiff, Sarah James (hereafter called plaint-
iff) . She was so injured by the defendant, on the 31st of July ,
1931, while crossing Hastings Street East at its intersection
with Ranelagh Avenue .

Plaintiff was standing, at the north-east corner of said street s
conversing with a friend, Mrs . Kingside, since deceased . They
were intending to take the street-car into the city and were
awaiting its arrival . There was a practice for the street-ear to

MACDONALD,
J.

193 2
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Judgment
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proceed two blocks to the end of the line of railway and then
return taking the passengers westward into the city. For con-
venience, however, when intending passengers were waiting a t
one of these cot Lers, the conductor, who was also motorman ,
took the pa , ,emh rs on board, on his way east, instead of allow-
ing them to a nt ,I n t his return. Defendant was acquainted with
tic locality and constantly driving his automobile along 11astings
Street . IIe admits seeing the plaintiff at the corner conversing
and that he kept her in sight, as he was approaching the inter -
section, except for a moment, when his view was obstructed b y
a rather large telephone pole . However, the object of th e
plaintiff waiting at the point should have been evident to the
defendant, and, in any event, if he was on the look-out, as h e
was bound to be, he could not avoid seeing her leave the place ,
where she had been conversing and proceed to cross the road, in
order to board the approaching street-ear operated by Ada m
Taylor .

It is contended by the defendant, that the plaintiff was care -
less, in attempting to so cross the street, in the face of the
on-coming automobile. If you lay aside her rights in the matter ,
this contention has some weight if she saw or heard such auto-
mobile. She had the same rights in the use of the street as th e
defendant .

Pedestrians are not compelled to scurry out of the way on the sound o f

a horn, at the peril of being run down, but the drivers must exercise neces-

sary care and prudence to avoid an accident, and must not violate the

rights which pedestrians and others have under the common law :

vide Barron's Canadian Law of Motor Vehicles, p . 325 .
Still a practice has sprung up of pedestrians, at intersections ,

where there are no stop and go signals, giving a right of way t o
approaching automobiles, even though they may be far distan t
from the crossing. This may doubtless be based partly on
courtesy, but more likely, on a safety first proposition . The
pedestrians prefer to step back, even if they have clearly started
to cross at an intersection, rather than run the risk of being ru n
down by the careless driver of an approaching automobile—per-
chance over 100 feet away . The danger is too great to insis t
upon their rights, especially as they have no protection from
injury. I might add, if they were prepared to encounter th e
risk, and asserted their right to continue to cross upon all oeca-
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sions it would doubtless congest the motor traffic. I am only, MACDO
s

NALD ,

.

however, dealing with the legal rights of those, who use our

	

—
highways. I have adverted to the rights of pedestrians in Wood

	

193 2

v. Powell (not reported) . There may be legislation, but it Nov . 1 .

would be economically impracticable to have the "stop and go" JAME S

signal system, established throughout a city .

	

v .

Was the defendant negligent under the circumstances so as to

	

PIEG L

cause the accident, with attendant serious injuries to the plaint-
iff ? Then again, was the plaintiff guilty of contributor y
negligence ?

At the close of the trial I reserved my judgment on thes e
points, principally for the purpose of considering what effect i t
might have on my findings, if I were to come to the conclusion
that the street-car operated by Taylor had not come to a ful l
stop, when the plaintiff started to cross Hastings Street to boar d
such car. There was contradictory evidence on this point . A
very reliable witness called at my suggestion did not afford an y
assistance . He led me, however, to a conclusion that the ca r
may have been slowing up and was on the verge of stoppin g
when he heard a scream from one of the passengers, indicating
either an impending accident or its actual occurrence. Taylor, Judgment

the conductor, may have been mistaken in stating, that the ca r
was actually at a standstill, when he invited plaintiff to cros s
over and come on board. The Assizes intervened, but I have
since given the matter further consideration and have come t o
a conclusion that a definite decision upon this point is imma-
terial . It would not in any event be of assistance to the defend -
ant, so as to relieve him from responsibility, if the accident wer e
really due to his negligence, i.e ., "want of care under the cir-
cumstances." He was operating a death-dealing machine on a
down grade and liable, if careless, to kill or injure the plaintiff ,
whom he saw at the corner, apparently, intending to board th e
approaching ear . He was bound to see both the street-ear an d
the plaintiff as he approached . They were both within his view ,
at the intersection except with the slight obstruction to which I
have referred . He contends that he was driving at a reasonable
rate of speed and in the 12th paragraph of the statement o f
defence alleges that the plaintiff ran into the side of his car .
Then in the 13th paragraph he asserts that, instead of running
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into the car, she stepped off from the side of the road withou t
looking where she was going and directly in the path of his car .
These inconsistent allegations were not proved to my satisfaction.
The difficulty which faced the defendant was, that he did no t
satisfactorily account for his actions from the time when he saw
the plaintiff leave the place where she was conversing with her
friend, to the time when she came to the edge of the pavement o r
travelled portion of the highway . I had the benefit of a "view. "
The plan (Exhibit 1) is deceptive as the paved portion of th e
road does not abut on the sidewalk . The photo (Exhibit 2 )
chews an intervening space, to which I have referred, and whic h
formed part of the crossing . To my mind this is an important
feature of the case. If the plaintiff had his automobile under
proper control, as he approached the intersection, he could a s
plaintiff was crossing either have stopped his car, or at any rate
have avoided the accident . It was not as if the plaintiff, stand-
ing on a sidewalk, had stepped off, in front of an automobile .
She had, as compared with the total width of the crossing, pro-
ceeded an appreciable distance on her way, before she came to
the travelled portion of the street and was injured . Taylor
stated that the speed of the defendant prior to the accident, wa s
about 35 miles an hour and that defendant, as he carne to th e
point of centact, was not observing the movements of th e
plaintiff .

I find that del( tnt was negligent as to speed and also in
not keeping a plop( i- is k -old and exercising proper care so as t o
avoid the accident . I had an impression that he might not hav e
slackened on the down grade because he was anxious to pass the
intersection before passengers got off the approaching street-ca r
and cams around the end of the car in his pathway. Whether
he thought of this at the time I cannot say. The discharge of
passengers as well as the likelihood of plaintiff crossing shoul d
have been present to his mind and rendered him careful ,
"according to the circumstances ."

Then, having found negligence on the part of the defendan t
causing the accident, is he relieved, and, if so, to what extent by
contributory negligence on the part of the plaintiff The burde n
rests upon the defendant of proving to my satisfaction that th e
plaintiff was negligent in crossing the street in such a manner
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that it contributed to the accident. I have already referred to
the grounds taken by the defendant in his pleading in this con-
nection and his failure to support them by evidence . I accept the
evidence of plaintiff, that, prior to crossing the street to board
the car, she looked to the right and left . She apparently then
felt safe in crossing . Taylor in his evidence corroborates thi s
statement, saying that she was evidently sizing up the situation.
At that time I find the defendant was approximately 75 feet to
the east and it was, considering the width of the travelled portio n
of the street at that point, safe for plaintiff to cross and she was
not careless in that respect . Her mind is a blank, as to what
she saw or did after proceeding to cross the street and before sh e
reached the paved portion of the street . She presumably looke d
ahead and towards the street-car. This lapse of memory, as to
what occurred immediately prior to an accident causing uncon-
sciousness, is not unusual. There is what may be termed a
surgical shock, causing amnesia with respect to that portion o f
the occurrence . I have had evidence to this effect . It is referred
to in Taylor's Medical Jurisprudence . If the defendant had
stated that the plaintiff, after proceeding to cross had looked i n
his direction and thus, observing the near approach of his car ,
had ignored the apparent danger, then, even in the absence o f
particulars to that effect, I might have considered that there wa s
some negligence on the part of the plaintiff. She had every
reason to believe that the crossing could be safely made . She
had a right to expect that the defendant or any on-coming auto-
mobile driver, coming from the distance, would see her and not
come too close to the crossing for safety ; further, that he would
slacken his speed and have his car under such control that i t
could be stopped almost instantly. Plaintiff observed all reason-
able precautions as to crossing at the intersection. I have thu s
concluded that the defendant has failed to shew contributor y
negligence, relieving him in any way from the negligenc e
already found against him. He is thus liable in damages to
both the plaintiffs.

Plaintiff, Sarah James, suffered severe injuries and, in view
of her age, I accept the evidence of Dr . Craig, that they wil l
likely be permanent . She has endured pain and suffering, and ,
as in all these eases of injury, it is difficult to estimate the

19
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MACDONALD, damages, especially when permanent relief seems far distant . I
think a reasonable amount to allow the plaintiff, Sarah James ,

1932

	

would be $2,500. Then the plaintiff, William James, should be
Nov. 1 . allowed his payment or liability for hospital treatment an d
JAMES medicines, $382 .65, and medical attendance $250 . There

v .

	

should also be an allowance for loss through impairment of hi s
PIEGI, wife's domestic duties, $67 .50, making altogether $700 .

Plaintiffs are entitled to their costs . Judgment accordingly.

Judgment for plaintiffs.

McDDNALD,J . PICK CHONG v . HONG SING COMPANY ET AL .

1932

	

Practice.Judgment—TPrit of fi . fa .—Defendants' claim for exemption
Nov . 3 .

		

Issue Exemption disallowed—Appeal—Security for costs paid int o
Court—Appeal allowed without costs—Money in Court subject t o

YICK CHONG

	

charging order .
v .

HONG SING
On the plaintiff obtaining judgment in an action and issuing execution forCo.

the amount of his claim, the defendants claimed exemption under th e
Execution Act . On an issue the defendants' claim being disallowed ,
they appealed and paid $75 into Court as security for the costs of th e
appeal. The appeal was allowed without costs to either party . The
plaintiff then obtained an order nisi charging the $75 in Court for the
balance owing on the plaintiff's judgment . On the plaintiff's applica-
tion for an order absolute :

Held, that the money paid into Court by the defendants is subject to a
charging order in favour of the plaintiff .

APPLICATION by plaintiff to make absolute a charging
order nisi upon a fund in Court . In January, 1932, the plaint -
iff recovered judgment against the defendants for $1,476 .95 ,

Statement and a writ of fi . fa . was issued and delivered to the sheriff. The
defendants claimed exemption under the Execution Act, and o n
an issue before BARKER, Co. J., the defendants' claim for
exemption was disallowed. The defendants appealed and pai d
$75 into Court as security for the costs of the appeal . On
March 31st, 1932, the appeal was allowed on the ground of
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want of jurisdiction in the Court below, but without costs to mcm"LD,J .

either party. On the 13th of September following the plaintiff

	

1932

obtained an order nisi charging the $75 in Court with payment Nov . 3

on the balance owing on the judgment . The plaintiff then
applied for an order absolute. Heard by MCDONALD, J. at YTCK CHONG

Nanaimo on the 19th of October, 1932 .

	

HONG SIN G
Co .

E. C. McIntyre, for plaintiff : The money paid into Court a s
security for costs is subject to a charging order : see Grossenback

v. Goodyear (1920), 1 W.W.R. 725 ; King v. Lanchick (1922) ,
31 B.C. 193 ; Prat v. Hitchcock (1925), 36 B .C. 142 .

Cunli ff e, for defendants : The defendants borrowed the mone y
that was paid into Court as security, and the purpose of th e
security no longer existing, this money should be returned to th e
person who actually advanced it . In the alternative, if th e
money is the defendants' property it should be paid to th e
sheriff for distribution : see section 23 of the Creditors' Relief
Act .

McIntyre, in reply, referred to Canadian Northern Ry . Co .

v . Peterson et at. (1914), 7 W.W.R. 741 .

3rd November, 1932 .

MCDONALD, J. : In this case I think the plaintiff is entitle d
to the charging order as claimed. I do not think the defendant s
can be heard to say that the money in Court belongs to a thir d
party, nor do I think other creditors of the defendants entitle d
to any claim thereon.

Application granted .

Argument

Judgment
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_IORI v. LION LUMBER COMPANY LIMITED .
(In Chambers )

1932

		

Practice—Costs—Taxation—Four defendants in action—Action dismissed
against one defendant with costs—Taxing officer not to apportion th e

Nov . 14 .

	

costs—Rule 977 .

On a trial in which there were four defendants, the action was dismisse d
as against one of the defendants with costs, the formal judgmen t
reciting "that the plaintiff's claim against the defendant Genji Yad a
be and is hereby dismissed with costs to be taxed by the taxing office r
and paid forthwith after taxation thereof ." The taxing officer ruled that

this defendant was entitled to "the whole costs" for any steps in th e

action which it was necessary for him to take . On the plaintiff' s
application for a review of the taxation :

Held, affirming the taxing officer, that in view of the terms of the formal
judgment and the wording of rule 977, the successful defendant is
entitled to "the whole costs" for the various steps he found it necessar y
for him to take.

APPLICATION to review taxation. The plaintiff claimed in
the action that three defendants named Yada, by false an d
fraudulent representations, induced the plaintiffs to purchas e
shares in the defendant company. The action was dismissed a s
against Genji Yada with costs, the formal judgment providin g
"that the plaintiffs' claim against the defendant Genji Yada b e
and is hereby dismissed, with costs to be taxed by the taxing
officer and paid forthwith after taxation thereof ." On the
taxation, the plaintiff claimed that as all four defendants were
represented by the same solicitor, the successful defendant coul d
only recover a proportionate share of the general costs allowed a
defendant by the tariff . The taxing officer decided that as there
was no direction in the formal judgment apportioning the cost s
of the various defendants, he had no jurisdiction to segregate ,
and held that Genji Yada was entitled to "the whole costs" fo r
any steps in the action that it was necessary for him to take .
Heard by FlsHER, J. in Chambers at Vancouver on the 2 th of
October, 1932 .

Brown, K.C., for plaintiff : All four defendants appeared by
the one solicitor, and the successful defendant can only receiv e
his proper proportion (one-quarter) of the general costs of the

_Moat
v .

Liox
LUMBER Co .

Statement

Argument
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defence : see Smith v. Dale (1881), 18 Ch . D. 516 ; Re
(In C

FISH
ha

ER
mb

,J .
ers )

Colquhoun (1854), 5 De G. M. & G. 35 ; Mortgage Insurance

	

—

Corporation v. Canadian Agricultural Coal &c . Co. (1901), 70

	

1932

L.J., Ch. 684 ; Daniell's Chancery Practice, Vol. 2, p. 1046 ; Nov . 14 .

Beaumont v. Senior and Bull (1903), 72 L.J., K.B. 141 ;

	

HORS

Ellingsen v. Dat Skandinaviske Co., Lim . (1919), 88 L .J .,

	

v .
Lzon

K.B. 956 . The right of this defendant to recover the costs from LEMBER Co.

the plaintiff depends on whether he is liable for the costs of th e
defendant . See Winter v. Dewar (1928), 40 B.C. 312 ; Nichol-

son v. Peterson (1908), 8 W.L.R. 750 .

	

Argument
Nicholson, for defendants : In the absence of special direction

in the judgment, the taxing officer has no power to segregate, h e
must follow the judgment : see Overn v. Strand (1930), 42
B.C. 358. Owing to rule 977 the authorities cited for the
plaintiff do not apply,

14th November, 1932 .

FISHER, J. : I have come to the conclusion that the applica-
tion herein, to review a taxation of the defendant Genji Yada' s
costs, should be dismissed (without costs) on the ground that .
in view of the terms of the formal judgment and the wording o f
rule 977, the taxing officer could not do otherwise than give t o
the said successful defendant "the whole costs" for the variou s
steps he found it necessary for him to take .

Application dismissed.

Judgment
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ROYAL FINANCIAL INSURANCE LIMITED v .
NATIONAL BISCUIT AND CONFECTIO N

COMPANY LIMITED .

ROYAL Contract Agreement to place insurance with a company—Personal skil l
FINANCIAL

	

and confidence involved in contract—.4 ssignability—Parties—Novation .
INSURANCE

LTD .
v.

	

An agreement for the purchase of bonds of the defendant company containe d
NATIONAL

	

a covenant by the defendant that during the lifetime of the bonds the
BISCUIT AND

	

placing of all insurance taken out by the defendant should be under th e
CONFECTION

control of the company purchasing the bonds. The latter compan y
thereafter assigned all its insurance business, including the benefit o f
all pending contracts, to the plaintiff company, which had been incor-

porated for the purpose of taking over all said insurance business . The
defendant refused to place any of its insurance with the plaintiff
company. In an action on the covenant :

Held, that the rule that a contract which involves in its performance an
element of personal skill or personal confidence is not assignable applie s
to the covenant in this contract, and the action was dismissed .

ACTION upon an agreement entered into between the Royal
Financial Corporation Limited and the defendant company o n
April 28th, 1930, whereby said corporation agreed to purchas e
mortgage bonds of the defendant company, one of the considera-
tions for such purchase being that at all times during the life o f
the mortgage bonds the placing of all insurance against al l
hazards, risks and liabilities, including fire on the assets of th e
defendant company up to 80 per cent . of the full insurable valu e

statement thereof should be under the control and by the direction of th e
Royal Financial Corporation Limited. In March, 1931, th e
Royal Financial Corporation Limited caused the insuranc e
department of its business to become incorporated as a separate
company, or alternatively caused the plaintiff company to b e
formed for the purpose of taking over and acquiring all its
insurance business, and the Royal Financial Corporation Limite d
assigned and transferred to the plaintiff company its genera l
insurance business and the good-will thereof, with the full benefi t
of all pending contracts . Notice of the assignment was given t o
the defendant, but the defendant refused to place any of it s

CO . LTD .
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insurance with the plaintiff . The Royal Financial Corporation
Limited assigned in bankruptcy in October, 1931 . The plaintiff
brought this action for a declaration that it is entitled to the
benefits of the said agreement with the Royal Financial Corpora-
tion Limited and for damages. Tried by M t RenY, J. at Van-
couver on the 6th of December, 1932 .

Craig, K.C., and Darling, for plaintiffs.
Mayers, K.C., and A . D. Wilson . for defendants.

9th December, 1932 .

MURPHY, J. : The law applicable to this case is definitely se t
out in the authorities and was not controverted in argument . It
is aptly phrased by Lord Macnaghten in Todhurst v . Associated

Portland Cement Manufacturers (1900) (1903), A.C. 414 at
p. 417 as follows :

There are contracts, of course, which are not to be performed vicariously ,

to use an expression of Knight Bruce, L.J . There may be an element of

personal skill or an element of personal confidence to which, for the pur-

poses of the contract, a stranger cannot make any pretensions.

The contract in question is Exhibit 1 . In my opinion Exhibi t
2 cannot be looked at being res inter alios acta. It is to be
noted that Exhibit 1 is made between two incorporated com-
panies. It is not argued that the above cited principle does not
apply to corporations. It is merely submitted, correctly enough
in my view that its application to incorporated companies call s
for careful scrutiny of the facts . Because Exhibit 1 is made
between companies I do not attach much importance to wha t
occurred between Nicholson and McDermid nor to the question s
of the latter's age, skill in insurance matters or likelihood o f
continued connection with the company . What I have to con-
sider is Exhibit 1 and the evidence bearing on the relatio n
between an insured and the agent placing the insurance . A
company may have high business integrity, capacity and skil l
and those dealing with it may reasonably expect that, as a
matter of business prudence, if nothing else, such a company wil l
maintain its standards whatever changes in its personnel ma y
occur. That the contract (Exhibit 1) falls within the lega l
principle above cited and is consequently not assignable is I
think abundantly clear from the cross-examination of Crossley,

39 5
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MURPHY, J . one of plaintiff's witnesses . I will not specify details . Almost
1932

	

every direct answer given by him shews that the relation betwee n
Dec . 9 . the insured and the agent placing the insurance involves persona l

skill and personal confidence, I consider, in the sense in which
FINANCAL these expressions are used in the authorities . Then it is argue d
INSURANCE that clause 6 of Exhibit 1 involves no express duty on the

LTD.
v .

	

assignor of this contract to act as insurance agent for the
NNATION AL defendant . As defendant's counsel pointed out, this argumen tAND
CONFECTION puts plaintiff out of Court. The assignor could only sue defend -

Co. LTD .
ant for breach by shewing itself ready and willing to act as such
agent which would of course involve performance of all obliga-
tions incident to that relation and the assignee stands in th e
shoes of the assignor in this regard .

An application was made during the argument to add the
assignor as party plaintiff. Apart from the objection that th e
assignor being in bankruptcy leave must be obtained from th e
Court before any action on its behalf could be instituted, i t

Judgment
would be manifestly unfair to grant such application. Defend-
ant may have various defences against the assignor not raised
in this action and would be entitled to discovery and possibl y
other rights against the assignor . Then it is said there has been
a novation but to my mind the evidence falls far short of
establishing this. A novation involves a new contract an d
the onus of proving the existence of such contract is on the
plaintiff. As to the degree of proof required the case of Swinson
(John) Co., Ltd. v. Crystal Palace, Ltd . (1922), N.Z.L.R. 250
is highly informative . No such proof, as is there outlined as
necessary, was adduced on plaintiff's behalf . The action is
dismissed with costs .

Action dismissed.
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IN RE ROLL : IN RE COWPER.

Judgments and orders--Order allowing wife to swear husband was dea d
before certain date—Petition by second husband to rescind order—
Status to attack order .

The petitioner sought to rescind an order obtained by his wife allowing he r

to swear that her former husband was dead for more than seven years
prior to the making of the order . The order was obtained solely for

the purpose of assisting her in obtaining a government pension. The

petitioner alleged that the order was obtained by deceiving the Court ,

and she had used it so as to lead him to believe that she was free t o
marry him .

Held, that a person seeking to set aside an order of this nature must shew

that he had an interest at the time which was affected by the order, and
as he has failed to satisfy the Court that he has now or had at th e
time the order was made, any interest whatever in the order, or th e
effect that might result therefrom, the petition should be refused .

P ETITION by John Sedgwick Cowper to rescind an order
obtained by Pauline Alice Holl, his present wife, in October,
1930, allowing her to swear that her husband Gerald Francis Statement

Roll was dead prior to the 6th of June, 1923. ' Heard by
MACDONALD, J. at Vancouver on the 20th of December, 1932 .

Savage, for petitioner.
Ghent Davis, for respondent .

MACDONALD, J. : John Sedgwiek Cowper seeks by petition to
rescind an order obtained by Pauline Alice Roll, his presen t
wife, in October, 1930, allowing her to swear that her husband ,
Gerald Francis Roll, was dead, at a time prior to the 6th day
of June, 1923 .

The terms of the order then granted were in accordance wit h
the prayer to the petition of Mrs . Roll which was presented for Judgment

that purpose. Since this application, to so rescind the said order
was before me for consideration, I have given the matter furthe r
thought and have come to a decision on one point, which seems to
me, to avoid the necessity of considering whether the materia l
upon which the said order was made was proper, or whether
there was any deception practised upon the Court at that time .
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mated to counsel, was that a person seeking to set aside an order
of this nature would require to shew that he had an interest a t
the time, which was affected by the order . If the order thu s
attacked affected rights, so possessed by the party now complain -
ing, and perpetuated a wrong thus created, I think the Cour t
should lean towards affording him a remedy . I think the
procedure for this party to adopt would be by petition . It
would not require an action to be commenced for that purpose .
But the difficulty, as I have already mentioned, is as to whethe r
or no this petitioner, who now seeks to rescind the order, had any
interest, at the time, which justifies the Court in dealing with
the order, aside from the question of the merits .

should arrive at a conclusion that this petitioner had suc h
an interest, I might invoke the inherent jurisdiction of the Cour t
in order to set aside the order, if it has been improperly obtained .
In other words, I would discuss the merits pertaining to the
application, aside from the position of the party applying .

This difficulty as to the interest of the petitioner seems to me
one which cannot be overcome. Counsel has presented the argu-
ment which, seemed best to him, in that connection, and has faile d
to satisfy me that his client has now, or had at the time the orde r
was made, any interest whatever in the order, or the effect tha t
might result therefrom .

The petitioner was in no way interested, except in a friendl y
way, towards Mrs . Holl in her endeavours to discover the where-
abouts of her absent husband . The correspondence shews that
this petitioner rendered every assistance that a friend might
under such circumstances . His complaint now is that this order
was obtained improperly, but I think the greatest source of com-
plaint on his part, arises from the use of the order, in causin g
him to believe that it was so effectual in its terms, that he woul d
be free to marry Mrs. Iloll, which event occurred some time
afterwards. This marriage has been rather unfortunate appar-
ently. There has been litigation as disclosed from the corres-
pondence and material filed upon this application . Counsel for
the petitioner can only suggest that the order, which is th e
subject of attack, is detrimental to his client in either presen t
litigation or litigation that may ensue in the future. So he

MacuoNALR, The view I entertained at the previous hearing, and rather inti -
J .
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seeks to have the order set aside so that such destruction would MACDONAin,
J.benefit his client .

	

._
Bearing in mind the limited effect of the order in question, it
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is not clear to me how such rescission of the order would operate Dee. 20.

in the way contended for . However, such a submission on the

	

IN R E
part of counsel for the petitioner emphasizes the fact, that the

	

How

basis of the present application is to assist indirectly in support-

	

IN RE

ing an alleged right acquired by this petitioner, subsequent to CowrER

the order being made. So, in my opinion, the petitioner is thu s
in a position and has a status which is not sufficient to support
the application . His position, in other words, destroys his right
to complain of the order .

Having reached this conclusion, I do not think any good pur-
pose would be served in my discussing the lengthy material, relat-
ing to the contention that deception was practiced upon the Court
in obtaining the order . However, in dismissing the application,
I will add that the impugned order was obtained solely to assis t
the applicant therefor, in an effort to obtain a pension from the Judgment

Dominion Government. It is quite apparent from her letter t o
the present petitioner that she placed an improper interpretatio n
upon that order . She knew, or is assumed to know from he r
counsel then acting for her, that in giving my reserved judgmen t
I had carefully stated that the said order "has no effect or bearin g
upon the question of marriage." With this knowledge, which
she was bound to have acquired in view of all the circumstances ,
she, according to the present petitioner supported by affidavit ,
led such present petitioner to believe that she was free to marry
him and that the order operated for that purpose. The petitio n
is dismissed.

Petition dismissed .
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LIMITED AND DINNING v . INGHAM .

Dec. 21 . Fixtures—Logging company—Rails and ties of railway, telephone line an d
unloading outfit—Purpose and intention of annexation as factor .

CANADIA N
CREDI T
MEN's

	

A logging company, having bought and paid for railway rails, ties, a tele-
TRUST

	

phone line and an unloading outfit, including a donkey-engine, move d
AssocIA-

	

them on to a leased premises to be used by it as aids to the removal of
TION . LTD .

timber, and they were so used up to the time of its bankruptcy .v .
INGHAM geld, that they were not fixtures belonging to the owner of the fee, unde r

whom said company was a tenant or licensee, but were chattels belong-
ing to the company.

ACTION by the Canadian Credit Men's Trust Association ,
Limited as trustee in bankruptcy of Campbell River Mills ,
Limited, claiming that it is entitled to possession of certain rail -
way rails, ties, a telephone line and an outfit for unloading logs ,

statement including a donkey-engine, all of which were used by the Camp -
bell River Mills, Limited, in their logging operations as tenant s
or licensees in lands owned by the defendant and others. Tried
by Mt:RPHY, J . at Vancouver on the 30th of November, 1932 .

Griffin, K.C., for plaintiff .
G. S. Clark, for defendant .

21st December, 1932.

MURPHY, J. : Plaintiffs claim to be the owners and entitle d
to possession of certain railway rails, ties, a telephone line an d
an unloading outfit, the principal item of which is a donkey-
engine. The plaintiff Dinning is a party for technical reasons .
The real contest is between the Canadian Credit Men's Trus t
Association and defendant . The former is trustee in bankruptc y

Judgment of Campbell River Mills Ltd . The disputed properties were
bought, paid for and placed where they now are by the Campbel l
River Mills Ltd. An agreement (Exhibit 1) was entered
into between this company and defendant affecting, inter alia ,
the disputed properties but no claim respecting them based on
its provisions is made in this action by the defendant, presum -
ably because of its non-registration . As to all the disputed
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properties other than the rails and ties on the spur to the boom-
ing ground and the unloading outfit, the only defence relied
upon is that the disputed properties are fixtures and in conse-
quence, as plaintiffs have no interest in the fee of the lands upo n
which the said properties were placed by the Campbell River
Company and where they now are, plaintiff cannot succeed .
This defence is also relied upon in the case of the spur rails and
ties and the unloading outfit but in addition as to them it i s
argued that defendant is entitled to them under the provisions
of Exhibit 9 . All the disputed properties are either firmly
attached to or embedded in the soil or else are firmly attached t o
trees, poles or piles which are so firmly attached or embedded .
They can all be removed without irreparable damage to the land
though the surface must neeesarily be disturbed to a considerabl e
degree in so doing, particularly in the case of the ties. The
railway is built on lands, the fee of which is vested as to variou s
portions of the line in the following persons : The Sumas
Dyking Commissioners, the Land Settlement Board, the Crown
in right of the Dominion, the Crown in right of the Province ,
the B.C. Electric Ry. Co., one Leonard and the defendant. The
portion built upon lands owned by the defendant crosses six
highways, the fee of which would be in the Crown in right o f
the Province. The Campbell River Company purchased th e
lands owned by the defendant for him under the provisions o f
Exhibit 1. This further provides that on the Campbell Rive r
Company carrying out all its obligations thereunder defendan t
is to transfer said lands to that company. The Campbell River
Company, in my opinion, constructed the railway, which i s
approximately 17 miles long, under leave and licence express o r
implied obtained from the various owners of the fee except pos-
sibly in the case of defendant . The telephone line runs for som e
seven miles along the railway and was built by the said company.
It is a proper inference from the evidence I think to hold tha t
this telephone line (where its construction was not expressl y
authorized by the fee owners) was likewise built under the sam e
permissions as was the railway since it was a necessary adjunc t
to the operation thereof and to the contemplated timber removal .
The unloading outfit likewise constructed by the Campbell Rive r
Company under similar leave stands upon ground, the fee of
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which is in the Crown . This matter of relationship between the
various fee owners and the Campbell River Company is herein -
after more fully discussed . All the disputed properties wer e
placed where they now are to be used by the Campbell Rive r
Company as aids to the removal of the timber which that com-
pany had purchased from defendant under Exhibit 1 and wer e
in fact so used by it up to the time of the bankruptcy . The
utilization of these disputed properties was the only practical
means of removing said timber . It is the ordinary practice o f
timber operators to move the branch lines and sometimes per-
haps the main line of their logging railways or portions thereo f
from place to place in the timber they are cutting during the
currency of their operations . When the commercial timber i s
exhausted all the railway ties and all other aids to th e
timber removal operations, such as donkey-engines, telephon e
lines, etc ., are severed, if necessary, and carried away by th e
operators except such portions thereof, if any, as are not wort h
the cost of removal. According to the evidence the particula r
timber operation in question herein would be completed in a
period of from nine to fifteen years from its inception .

Evidence was led by the defence to shew that with regard t o
the railway in question herein it might, once the timber opera-
tion was completed, be left in place to be used for common
carrier purposes but this evidence, in my opinion, failed to she w
that such use of the railway would be economically possible . No
intention to so use it can, in my view, be deduced from the cir-
cumstances of this case as proven in evidence either when it wa s
constructed or at the present time. These being the facts, as I
find them, the primary question for decision and the one affect-
ing all the disputed properties is, are the disputed properties or
any of them fixtures ? As will appear from what is said here -
after, it is not, in my view of the case, necessary to differentiat e
between them. Numerous decisions were cited to me in argu-
ment and it would be difficult, if not impossible, to reconcile al l
of them. The reason for this I think will be found stated i n
Spyer v . Fhillipson, 100 L.J ., Ch . 245, a decision given in
January, 1931, the head-note of which reads in part as follows :

The rule of law that anything affixed by a tenant to the freehold passe s
to the freeholder at the expiration of the tenancy has been gradually, but
consistently and largely, relaxed .
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True this is a case of ornamentation to a flat and not one
dealing with trade fixtures but a perusal of the judgments wil l
I think shew that the statement above cited applies to bot h
classes . In fact Lord Hansworth, at p . 248, referring to cases
cited in argument, says :

Those cases are illustrations of how the law upon this subject has grad-

ually been relaxed in favour of the tradesman, and certainly largely in
favour of the tenant .

(meaning, I take it, tenant of a dwelling) . The relation of th e
Campbell River Company to the fee owners, when that Compan y
placed the disputed properties on the lands, was, in my opinion,
either that of tenant and landlord or the analogous one o f
licensee and licensor or possibly in the case of the lands owne d
by the defendant that of vendee in possession, defendant bein g
the vendor. The reasons for this view are hereinafter stated .
The disputed properties of course are not in the dwelling-hous e
class but they are in the class of trade fixtures in the sense tha t
they are things necessary for carrying on the timber operation s
contemplated by the Campbell River Company when they wer e
put in place. A further statement by Lord Hansworth must b e
noted. He says (pp . 247-8) :

It is to be remembered that this claim on the part of the representative
of the tenant is made during the currency of the term . Different considera-
tions apply when the tenant has not attempted to exercise his right unti l

after the expiration of the term .

In the case at Bar the claim was likewise made during th e
currency of the leases or licences, express or implied, so far as
appears from the evidence . There is a provision in the Leonar d
lease that it is to become void, inter alia, on the bankruptcy of
the Campbell River Company but this is a stipulation in favou r
of the lessor and there is no evidence that it has been acted upo n
so as to make the demise in fact void . Plaintiffs did by Exibit 9
transfer or release to the defendant all their interests in the
various agreements, leases and licences held by the Campbell
River Company other than the lease to the booming ground bu t
they expressly reserved their claims to the disputed propertie s
as such claims then stood . If I am right in holding that the
decision in Spyer v. Phillipson, supra, justifies the conclusion
that the statement set out in the head-note to that case applies to
trade as well as to dwelling fixtures then it would seem that the
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Court, in deciding the case at Bar, should look for guidance to
the more recent decisions dealing with the question involved .
The latest authority which I can find, the facts of whic h
approximate most closely to those of the present case, is Liscombe
Falls Gold Mining Co. v. Bishop, 35 S .C.R. 539, decided in
1905 . There a mining company, which held a mining licenc e
over waste lands of the Crown, had erected a stamp-mill includ-
ing a boiler which latter was affixed to the ground, the fee o f
which was in the Crown . Creditors of the company seized thes e
articles under a writ of fi . fa . It was contended by the compan y
that they were fixtures and so not liable to such seizure . The
Court held they were chattels . In that case there was no legal
relation between the contending parties . They were strangers .
The plaintiffs here are certainly in as good, if not a better posi-
tion. The degree of annexation to the soil was much slighter
than in the case under consideration but the decision, as I read
it, does not rest on this feature. Davies, J . (as he then was)
delivering the unanimous judgment of the Court, says, at p . 541 :

The authorities all seem to skew that it is not solely the fact of th e

chattels being annexed to the soil which determines whether or not they

have become part of the soil but that the object and purpose and intentio n

of their annexation must be looked to.

Then on p . 545 :
I do not think, however, it is necessary to rest my decision upon that

ground [i.e., degree of annexation to the soil] because even assuming th e

mill and machinery to have become fixtures I am still clearly of opinion

that they were within the category of trade fixtures which as between th e

appellant company and the Crown the former had a right to remove durin g

the existence of the tenancy or holding.

And at p . 547, the judgment proceeds :
Once it is conceded that the relation in which the company appellan t

stood towards the Crown with reference to this stamp-mill was that of a

tenant towards his landlord or any analogous position which justified hi m

in erecting his mill for purposes of a personal nature, such as mining or

testing for minerals, then his right to remove the fixtures as being trad e

fixtures seems clear, and falling within the principle of being "an accessor y

to a matter of a personal nature" must be considered as personalty and no t

as interest in land. The stamp-mill in this case was an accessory to th e

carrying on of mining or testing for minerals on the land and was a matte r
of a personal nature, mining within the definition given by Lord Ellen -
borough .

The definition is set out on p. 544 of the case and reads :
Where the fixed instrument, engine or utensil (and the buildings coverin g

the same falls within the same principle) was an accessory to a matter of
a personal nature it should be itself considered as personalty . "
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The relation between the Campbell River Company and th e
various owners of the fee, with the possible exception of th e
defendant at the time the disputed properties were placed on th e
land was, in my opinion, as already stated, either that of tenan t

to landlord or licensee to licensor . See Exhibits 7, 10, 15, 18 ,
19, 21, 22, 24, 26 and 32, and the third admission of facts filed
by my direction after the case had been argued . These admis-
sions I think shew that the dyking commissioners had authorit y
from the fee owners to grant the Campbell River Company leave
and licence to construct the line over such parcels of land as ar e
under the dyke and the fee of which is not in the commissioners .
That company's relation to the defendant may have been, an d
probably was, that of vendee in possession to vendor (see Exhibi t
1) but, even if this was so, their position before the passing o f
the grant would be that of tenants at will. Vide Davies, J. at
p. 546 of the report of the Liscombe case, supra .

As to the spur line, whilst there was no express authority from
the dyking commissioners to construct it over their land, I thin k
it follows from what is stated in the said third set of admission s
that leave to do so is to be implied—Lancaster v . Eve (1859) ,
28 L.J., C.P. 235 . This applies also to the highway crossings
as to which no express licence, as I remember the evidence, wa s
proven.

All the disputed properties were accessory to a matter of a
personal nature because the only reason they were constructe d
or placed where they are was to aid the Campbell River Com-
pany to carry away the timber they were licensed to cut which i s
clearly a personal right.

The case of Spyer v . Phillipson, supra, likewise shews that
the degree of annexation (unless removal entails irreparabl e
damage) is but one phase of what is the real question which is ,
what was the object and purpose of the annexation, meaning no t
an inquiry into the motive of the person who annexed the fixture s
but a consideration of the object and purpose of the annexatio n
as it is to be inferred from the circumstances of the case.

In that case the fixtures could not be removed without doing
considerable damage to the dwelling but it was held that whils t
the tenant might be liable to an action under his covenant th e
fixtures were none the less removable. The distinction seems to

20
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MEN'S possibly to a considerable extent, will not do irreparable damag e
TRUST
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Viewing the circumstances of the present case, as set out i nv.
INGHAM the evidence, no one could I think seriously argue that these

disputed properties were constructed for the purpose of benefit-
ing the various owners of the fee . The circumstances, to my
mind, on the contrary, clearly indicate that it was the intentio n
of all parties, including the fee owners, that the disputed prop-
erties were to be removed by the Campbell River Company whe n
the timber operation was completed . In the only instance where
the contrary might be inferred, that of the dyking commissioners ,

Judgment since the railway might be of some service to them in keeping u p
their dyke, the agreement expressly stipulates for such removal .

As to the contention that defendant has acquired title to th e
rails and ties on the spur line and to the unloading outfit becaus e
of the execution by plaintiffs of Exhibit 9, the answer is that th e
lands on which these properties rest are not mentioned therei n
and if they are to be drawn into it by implication, as to which I
express no opinion, then the express reservations in Exhibit 9 i n
plaintiff's favour would become operative .

Judgment for plaintiff with costs .

Judgment for plaintiff .
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MURPUT, J . be that if the removal involves irreparable damage to the prem -
1932

	

ises then the fixture is part of the realty but, if it does not, the n
Dee. 21 . the degree of annexation is only one of many factors to be con-

sidered. See the judgment of Romer, L .J. at p . 250 .



XLVI.] BRITISH COLUMBIA REPORTS.

	

307

HOCKING v . BRITISH COLUMBIA MOTOR

	

MCDONALD, J.

TRANSPORTATION LIMITED .

	

193 2

Negligence—Motor-vehicle—Pedestrian crossing road contrary to city by-law	
Dec. 23 .

—Run into by taxi-cab—Satisfactory explanation by driver 'canting HOCKIN G
Liability.

		

v .
BRITIS H

The plaintiff crossed a street near the middle of a block and contrary to the COLLMBIA

provisions of a city traffic by-law . It was a bright, clear day and she
IRANSPO R A

SPOR
TA -

looked both ways for traffic before starting across but on nearly reach- TIO LTD .
ing the opposite side of the road she was struck by a taxi-cab driven by

the defendant.

Held, that as the defendant did not give a satisfactory explanation as t o

how the accident happened the Court is bound to draw the inferenc e

that he was not keeping that careful look-out which the driver of a

motor-vehicle is bound to keep, and that his negligence in that regard

was the proximate cause of the accident .

ACTION for damages for injuries sustained by the plaintif f
on the defendant running into her with his car when she was
crossing Seymour Street in Vancouver . The facts are set out Statement

in the reasons for judgment . Tried by MCDoNALD, J . at Van-
couver on the 20th of December, 1932 .

eCrossan, K.C., and R. W. Kennedy, for plaintiff.
Craig, K .C., and Tysoe, for defendant .

23rd December, 1932 .

McDoNALD, J . : The plaintiff, a young woman employed a t
Spencer's department store, on the morning of the 12th of
September, 1932, a dry clear day, at about 8.45, alighted from a
street-car at the corner of Hastings and Seymour Streets in the
City of Vancouver and thence proceeded northerly on the wes t
side of Seymour Street to some point south of the lane whic h
crosses Seymour Street about the middle of the block . Upon the Judgment

evidence I do not feel able to make a specific finding as to jus t
how near she had got to the lane before she turned to cros s
Seymour Street diagonally in order to reach her destination .
The evidence is very conflicting . Her own recollection of th e
incidents preceding the accident is not clear but in my view o f
the whole of the evidence I think it is not necessary to fix defi -
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v this point, that before stepping into the street she looked north
BRITISH and south on Seymour Street and saw no motor-car approachin gMO T

ITO

R RRA from either direction . Thinking that she was safe, she did not11O
TRANSPORTA. look again and before she had reached the sidewalk on the eas t

TION LTD .

side she was struck by the right fender of a taxi-cab driven b y
the defendant's servant and proceeding northerly on Seymou r
Street . As in many similar cases, it is difficult to ascertain th e
exact point where the impact took place but I am satisfied on th e
whole of the evidence that she was well across the street befor e
the accident occurred. She had not seen the motor-car whic h
struck her nor had any warning been given by the driver of that
car, such as sounding the horn as required by section 3 (y) of
the regulations made pursuant to the Motor-vehicle Act.

Plaintiff applied to the learned Chief Justice for an orde r
allowing her to examine for discovery, defendant's driver (wh o
had then left defendant's employ) but that application, bein g

Judgment opposed by defendant, was refused and the driver was not called
as a witness at the trial .

We have therefore this situation : the plaintiff, seeing no traffi c
coming in either direction, proceeds to cross a street 48 feet wide
between the curbs at a place where she is prohibited by th e
Vancouver Traffic By-law from crossing the street. She does
not look again until she is struck down. The day is bright and
clear ; there is no other traffic on the street though one motor-ca r
is parked near Hastings Street on the west side of Seymou r
Street and two or three cars south of the lane on the east side o f
Seymour Street, and we have no explanation from the driver of
the motor-car as to why, under all those circumstances, he ran
the plaintiff down . It is contended that the plaintiff is at leas t
guilty of contributory negligence and can at most recover only a
portion of her damages . Upon reflection I am not able so t o
hold. I think under the circumstances outlined the driver i s
called upon to explain how the accident happened and in th e
absence of such explanation I am bound to draw the inferenc e
that he was not keeping that careful look-out which the driver o f

micDONALD,J . nitely just where she left the sidewalk and stepped out on to th e
1932

	

street . Suffice it to say, as I pointed out, that it was at some poin t
Dec . 23 . south of the lane and at least some considerable distance nort h

of Hastings Street. She states, and I accept her evidence on
HOCKING
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a motor-vehicle is bound to keep and that his negligence in that McDONAZD,J .

regard was the proximate cause of the accident . Though Judge
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Barron in his book on the law of motor-vehicles quotes no Dee . 23 .

authority he does state at p . 388 :
The onus is upon the driver of a car to prove that he could not, by the HOCKIN G

use of ordinary care, have avoided the accident . The negligence of a
BBST

z'
ISiC

pedestrian in crossing a highway without looking, will not relieve the COLUMBI A

driver from responsibility, even though the pedestrian fails to follow the

	

MOTOR

regular crossing for foot passengers .

	

TRANSPOR T

It may be that the learned writer has put his propositions a
TION LTD .

little more strongly than would be justified by the authoritie s
but nevertheless I think his statement is useful to this extent at
least, that in the case at Bar the onus has been shifted to the
extent that, in the absence of explanation, I must draw the
inference above mentioned . It is suggested that had the plaintiff
kept a sharp look-out from moment to moment as she crossed th e
street she would have seen the motor-car coming down upon he r
and that she might have stepped forward or backward an d
avoided it . This, it seems to me, as the case stands, is mer e
speculation and I am not able to find that any act of hers con -
tributed to the accident in the sense of being the efficient cause Judgment

thereof . We have, on the other hand, evidence which I think
I must accept, that it was apparent that the plaintiff had no t
seen the motor-car and that the motor-car did not "swerve" o r
alter its course before colliding with her .

The plaintiff has proven special damages in the amount of
$403. She suffered a broken pelvis which will deprive her, i n
the opinion of medical men, of the ability to pursue her employ-
ment for a period of approximately nine months in all . Her
earnings amounted to about $100 a month . She has suffered a
great deal of pain and will suffer, not so much from the fracture
as from the laceration of the ligaments about the sacroilia c
joint. It is suggested that there may be a certain amount of
permanent injury but the medical witnesses did not give thei r
opinions that this is certain to result . Under all the circum-
stances I fix her general damages at $2,500 .

Judgment for plaintiff.
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COURT O F

APPEAL
McTAVISII BROTHERS LIMITED v . LANGER.

Contract—Sale of block of company shares—Action for payment—Defenc e
of lack of title to part of block and fraud in procuring them .

In an action to compel performance of a contract to purchase 750,000 shares
MCTAVISTI

	

of the capital stock of a certain company, the plaintiff recovered judg -
BROTHERS

ment on the trial .
LTD .

z

	

Held, on appeal, reversing the decision of FISHER, J ., that the appea l

LANGER should be allowed on the ground that at least a part of the block o f

shares for which the plaintiff delivered certificates were trust shares t o
which the plaintiff had no title.

Per McPHILLIPS and MACDONALD, JJ.A . : The Court will not exercise its

discretionary powers to order specific performance when to do so would

condone a breach of trust or sanction unconscionable dealings wit h

respect to one of the parties . The agreement must be free from the

taint of deception. Nor does it avail to say that only part of the agree-

ment is affected by fraud, thus pointing to modification. It is wholly

vitiated and the purchaser is absolved from all obligations under it .

.Nor is it necessary that fraud should be pleaded . If title is disputed

and fraud is disclosed in the course of the evidence adduced in support

of the vendor's allegation of ownership, the Court will not enforce th e

contract : further, the Court will not force a purchaser of shares to

take shares, the right to which he may have to contest with third

parties .

APPEAL by defendant from the decision of FISHER, J . of the
13th of January, 1932, and the verdict of a jury in an action
for the recovery of $75,750, the price of shares of Alamo Gold
Mines Limited sold by the plaintiffs to the defendant. The
Alamo group of claims in the State of Oregon were staked in
1900 and after being worked by the then owners for five year s
were abandoned. In 1925 one Code bought the claims at a ta x

Statement sale and shortly after, he, with the McTavish Brothers and tw o
engineers named Thomas and Barnes, formed the Alamo Gol d
Mines Limited for the purpose of taking over the Alamo group
of claims and working them . The company was capitalized a t
3,000,000 shares of $1 each . This stock was allotted as follows :
David Barnes, 600,000 shares ; G. IL Thomas, 600,000 shares ;
W. B. Code, 600,000 shares, and McTavish Brothers Limite d
1,200,000 shares, and each shareholder then contributed one -
half of his stock to a pool to be sold and the proceeds donated t o

193 2
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the company's uses. The Alamo Mines were transferred to th e
company and Code was to receive $25,000 later, payable i n
royalties . The company also acquired another group of claim s
close to the Alamo, known as the Evans group . Thomas firs t
took charge of operations but dropped out in May, 1926, whe n
Barnes continued development work until July, 1927, when on
D. N. McTavish visiting the mines, they had a consultation, the
result of which was that Barnes left. A mining engineer named
W. C. Fellows then took charge, doing development work in th e
way of cleaning old tunnels at the Alamo Mines and new wor k
on the Evans Group which was a new prospect close by, and
from time to time he made reports to McTavish Brothers .
Langer first interviewed McTavish Brothers in September ,
1926, when certain representations were made to him, including
reports by mining engineers made some time previously, and on
February 7th, 1927, Langer agreed to subscribe for shares fo r
the purpose of financing operations and advanced $28,660 and
shortly after paid a further sum of $35,937 for 250,000 shares .
In November, 1927, McTavish Brothers kept Langer informe d
as to reports and telegrams from Fellows, who was then i n
charge of the mines, and on November 17th, 1927, Lange r
agreed by letter to purchase 750,000 shares from McTavis h
Brothers at twelve and a half cents per share, payable in instal-
ments, and Langer paid the first $15,000 . Langer complained
that McTavish Brothers did not have 750,000 shares to sell a t
the time the last agreement for the purchase of shares was
entered into .

The appeal was argued at Victoria on the 23rd to the 29th
of June, 1932, before MACDONALD, C.J.B.C., MARTIN, Atonal.-
Lips and MACDONALD, M.A.

Mayers, K.C. (11'alkem, with him), for appellant : This is a
second trial and the jury found in the plaintiffs' favour . This
verdict in face of the evidence was perverse. As to the sale of
750,000 shares to the defendant on November 17th, 1927, the
McTavishes did not have a good title to the shares they pur-
ported to sell to Langer . Secondly, Barnes told the McTavishes
in the Summer of 1927 that the mine was worthless, but th e
MeTavishes continued to make favourable representations to
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Langer and never disclosed Barnes's report . Of the 3,000,00 0
shares, one-half was retained as treasury stock and the other hal f
was divided equally among the five promoters, so that th e
McTavish Brothers received 600,000 shares, and after disposin g
of 40,000 shares they transferred the balance of 560,000 share s
to another brother, Charles McTavish . Of this they sold 250, -
000 shares to Langer in September, 1926, so that when they
purported to sell 750,000 shares to Langer in November, 1927 ,
they only had 310,000 shares left, and they had to find 440,000
shares elsewhere to make up the number sold, and this they wer e
unable to do without trespassing on the interests of others . The
McTavishes personally had no right to the treasury shares .
Thomas and Barnes transferred back to the MeTavishes 180,00 0
shares each but they admitted in the first place they had no righ t
to deal with these shares, and they have failed to shew wher e
they got the 80,000 to make up the 750,000 shares sold to
Langer . They are bound to shew proper transfers in writing o f
the shares sold Langer, and the four people were interested i n
the shares in Charles McTavish's name, two of them not parties
to the action. We say the certificates handed over to Lange r
were waste paper : see Wilkinson v. Lloyd (1845), 7 Q.B. 27
at pp. 44-45 ; Platt v. Rowe (1909), 26 T .L.R. 49 ; Giles v.

Edwards (1797), 7 Term Rep . 181. As to entirety of con-
sideration and the parties interested in the subject-matter of th e
sale see Chanter v. Leese (1839), 5 M. & W. 698 ; Jung v .
Phosphate of Lime Co . (1868), L.R. 3 C.P. 139 at p . 142 .
Charles and his mother, as part owners, must both be parties to
the action before the money can be recovered . The witnesse s
were unreliable and the jury was misled ; every statement that
could be checked by documents was shewn to be wrong ; the jury
acted unreasonably. If the plaintiffs make statements that tur n
out to be false they are responsible : see McTavish Bros . Ltd. v .
Langer (1929), 41 B .C. 363 at pp. 376-7 ; Campbell Rive r
Lumber Co . v. McKinnon (1922), 64 S .C .R. 396. It was not
any specific direction but the whole charge on which the learne d
judge below failed amounting to miscarriage : see Hip Foong
Hong v . H. Neotia and Company (1918), A.C. 888 at p. 894 ;
Schultz v . Wood (1881), 6 S .C.R . 585 at p. 596 ; Redican v .
Nesbitt (1924), S .C.R. 135 at pp. 147 and 156. There was
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material representation here that was untrue : see R.edgrave v .
Hurd (1881), 20 Ch . D. 1 at p . 12 ; S . Pearson c6 Son, Limited
v . Dublin Corporation (1907), A.C. 351 ; Re The Mount
Morgan (West) Gold Mine Limited ; Ex parte West (1887) ,
56 L.T. 622 . The jury should have been discharged when ,one
of the plaintiffs volunteered evidence of a subsequent sale of th e
property : see Watt v . Watt (1905), A .C. 115 at p . 118 ; Grim
ham v. Davies (1928), 98 L.J., K.B . 703 ; Loughead v. Coiling-

wood Shipbuilding Co. (1908), 16 O.L.R. 64 at pp . 68 and 71 ;
Hyndman v . Stephens (1909), 19 Man. L.R. 187 .

St. John, for respondents : The only parties necessary are the
parties to the contract : see Fry on Specific Performance, 6th
Ed., 678 ; Peacock v . Penson (1848), 11 Beay . 355 ; Wilkins v.
Reeves (1855), 3 W.R. 305 ; Harry v. Davey (1876), 2 Ch. D.
721. As to all the parties interested in the subject-matter of the
contract being before the Court see Chanter v. Leese (1839), 5
M. & W. 698 ; Jung v. Phosphate of Lime Co . (1868), L.R. 3
C.P. 139 ; Sheehan v. Great Eastern Railway Co . (1880), 1 6
Ch. D. 59 at p . 62 . All the seller has to shew is that he is in a
position to deliver. A resolution of the directors of this com-
pany is not required to transfer shares . Seven hundred an d
fifty thousand shares were duly transferred to Langer, registered ,
and delivered. His title was secure : see Duck v. Tower Gal-
vanizing Company (1901), 2 K.B. 314 ; Platt v. Rowe (1909) ,
26 T.L.R. 49 ; Lewin on Trusts, 13th Ed ., 878 . A mere expres-
sion of opinion is not a matter on which rescission of a contract
can be obtained : see Kerr on Fraud and Mistake, 6th Ed., p .
53 ; Bisset v. Wilkinson (1927), A .C. 177 ; Cromwell v . Morris
(1915), 32 W.L.R. 289 ; Jennings v. Broughton (1854), 5
De G. M. & G. 126 ; Smith v . Land and House Property Cor-

poration (1884), 28 Ch. D. 7 . On the question of non-direction
to the jury see Budd v. Canadian Pacific Ry. Co . (1932) [45
B.C. 161] ; 2 W.W.R. 85 ; B.C. Electric Ry. Co. v. Key
(1931), 3 I .L.R. 587. A new trial will not be granted on non-
direction unless substantial justice requires it .

Mayers, in reply, referred to Fry on Specific Performance ,
6th Ed., pp. 194, 330 and 410 ; Dell v. Saunders (1914), 1 9
B.C. 500 ; Murray v. Stentiford (1914), 20 B .C. 162 ; Baillie
v . Kell (1838), 4 Bing. (n.c.) 638 at p. 650 ; Boston Deep Sea
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Fishing and Ice Company v . Ansell (1888), 39 Ch. D . 339 at
p . 352 .

Cur. adv. volt .

MCTAVISH

	

4th October, 1932 .

BROTHERS

	

i1TACDONALD, C .J.B.C . : It does not appear to me to make an y
LTD. difference so far as the validity of the contract of the 17th o f

v.
LANCER November, 1927, is concerned, whether or not the plaintiff s

professed to sell their own individual shares or, on the contrary ,
to sell treasury shares of the company which they held in trust.
I have no hesitation in saying that I think the transaction wa s
one between the plaintiffs individually and the defendant, an d
the sale of the plaintiffs' individual shares . The plaintiffs did
not profess to sell a block of shares composed of both . What
they transferred to the defendant was a block of shares partl y
composed of each, but since they sue in their individual capacit y
it cannot, I think, be held to be anything but an individual sale .
Now it has been clearly proved beyond dispute that 425,00 0
shares transferred to the defendant were shares of the compan y

MACDONALD,
C . J.D .C . held in trust by the plaintiffs . It is not even clear that all of th e

balance of the shares transferred belonged to the plaintiffs ; that
some were not drawn from those of others without authority t o
sell them, but it is certain that the 425,000 shares were subject
to trust as appears from the comparison of their share number s
with the share numbers mentioned in the trust . They wer e
clearly trust shares .

I think, therefore, it was clearly established at the trial tha t
the plaintiffs delivered the certificates of shares which they wel l
knew they did not own either in full or in part and to 425,000

of which they had no title . In consequence of this the defendan t
did not get what he bargained for, and having promptly
repudiated he is entitled to resist the plaintiffs' demand (in
effect specific performance) for payment .

The appeal should be allowed .

MARTIN, J.A . : I agree that this action, which in its essence i s
one to compel performance of a contract which was really for th e
purchase of certain individual shares, should, in its exceptiona l
circumstances, as set out in the judgment of the learned Chie f
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Justice, be dismissed on the primary ground of lack of title in
the individual vendors .

McPHILLrPS, J.A. : This is an appeal from the judgment i n
favour of the respondents entered upon answers made by the
jury upon the second trial had following the decision of thi s
Court, affirmed by their Lordships of the Privy Council, that a
new trial be had between the parties . I was of the opinion i n
this Court upon the appeal following the first trial that fraud
was established disentitling the respondents from recovering
anything. Possibly in view of the findings of the jury upon the
second trial it is not open to find fraud now . The appellant
embarked very large sums of money in a mining prospect (no t
a producing mine at all) upon representations of the respond-
ents, and what is now sought is a still further large sum o f
money claimed to be due and payable for certain further share s
bought by the appellant, it being established now beyond perad-
venture that the mine is absolutely worthless. Of course the
worthlessness of the mine would not be a factor unless it coul d
be said that fraudulent misrepresentations as to its value wer e
made by the respondents, and as to this point I refrain, follow-
ing the result of the second trial and the answers of the jury, to
so hold . Nevertheless the shares which the respondents con-
tracted to sell to the appellant—as set forth in the judgment o f
my learned brother the Chief Justice of British Columbia and
my learned brother M . A . MACDONALD were not delivered, but
as now disclosed other shares, not those agreed to be sold ; and
further it would appear that there was fraud in dealing wit h
the shares and in their transfer to the appellant . The conclu-
sions that my learned brother the Chief Justice and my learned
brother M. A . MACDONALD have arrived at in respect thereof
are concurred in by me. That is the respondents in my opinion
have utterly failed to make out that the shares and the certifi-
cates therefor represented the shares contracted to be sold by the
respondents to the appellant and this action is for the mone y
alleged to be due by the appellant to the respondents upon suc h
sale. That being the case	 and it is undoubtedly so established
in the evidence before this Court 	 how is it possible to sustai n
the judgment entered in the Court below ? It might be said that
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MACDONALD, J .A. : This is the second trial of an action to
recover $78,750, the balance alleged to be due on a contrac t
dated November 17th, 1927, for the sale by respondents t o
appellant of 750,000 shares of the capital stock of the Alam o
Gold Mines Limited . This Court after the first hearing ordere d
a new trial and that judgment was confirmed by the Judicia l
Committee . On the second trial judgment was obtained by
respondents for the amount claimed and from that judgmen t
this appeal is brought . The facts may be found in the report o f
the first action ( (1929), 41 B.C. 363) .

Prior to the second trial appellant 's statement of defence wa s
amended by adding the plea tha t
the plaintiff [respondent] did not own the 750,000 shares . . . and no

title passed to the defendant [appellant] under the certificates referred to .

Respondents purported to sell shares they did not own an d
cannot receive in payment moneys owing to the true owner s
unless it is shewn—and it was not—that they were acting on
their behalf or that the latter were parties to the action.
Respondents too were only able to deliver 750,000 shares t o
appellant by procuring part of them by misrepresentation fro m
other shareholders and this fact being elicited in the course of
the inquiry specific performance should not be ordered .

This question of title is not affected by the verdict of the jury .
In so far as questions of fact were involved they were not sub-
mitted to them ; and on the point of law, the question being
raised it was necessary to establish ownership . The learned
trial judge who dealt with it as a substantive question, apar t

this is too broad a statement to be made 	 that at least some of
the shares the appellant got were shares that were in complianc e
with the contract of sale, but even if that were so it would no t
entitle the respondents to succeed as it was an entire contrac t
and in the circumstances the Court would not enforce i t
(Wilkinson v . Lloyd (1845), 7 Q.B. 27 at pp. 44-45 ; Platt v .

Rowe (1909), 26 T .L.R. 49 ; Giles v . Edwards (1797), 7 Ter m
Rep. 181 ; Chanter v. Leese (1839), 5 M . & W. 698) .

Repudiation of the shares was amply established in th e
MCPHILLIPS ,

J .A .

	

evidence .
I would allow the appeal .
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from the issues decided by the jury, found that respondents ha d
title to 750,000 shares, or at all events possession and control of
the certificates by transfer ; that appellant had possession of new
certificates issued in his own name thus shewing at least prima

facie evidence of title (R .S.B.C. 1924, Cap. 38, Sec. 75) and
that it then devolved upon him if he wished to dispute th e
validity of the shares received to plead and prove that they wer e
fraudulently obtained by respondents or that the latter fraud-
ulently purported to sell shares they did not own . With defer-
ence I do not agree. If A purports to sell a chattel to B which
he does not own he may be acting fraudulently or innocently .
B, though not precluded from raising it, is not necessarily con-
cerned with A's conduct. He may rest on the plea of want of
title and A failing to establish ownership cannot recover th e
purchase price ; so too if several chattels are sold under a n
entire contract failure to shew title in part is fatal to it s
enforcement .

The oral evidence as to title is involved and I think purposel y
obscure . There should be no difficulty in tracing title to th e
shares if the Act was complied with in respect to transfers an d
supporting resolutions of directors followed by registration vest-
ing title in respondents disclosed . After full inquiry and
inspection of documentary evidence I cannot find that in an y
event respondents had any right to dispose of more than 310,00 0
shares . With the contract calling for 750,000 it was necessary
to secure the balance elsewhere . In the attempt to do so respond-
ents allege a transfer of two blocks of 180,000 shares each fro m
one Barnes and Thomas and title to a further block of 80,00 0
shares, the origin of which is obscure.

As to the 360,000 shares received from Thomas and Barne s
allegedly for the personal use of respondents, D . N. McTavish
gave this evidence at the first trial :

Did you have any right to sell any that Thomas turned in, that 180,000 ?

No, sir, we hadn't.
Did you have any right to sell what Barnes turned in? We certainl y

had not.

These questions and answers are free from ambiguity . They
are directed to specific shares not readily confused with other s
and yet at the second trial he said : "I certainly misunderstood
that question at that time." I will not say, notwithstanding my
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COURT OF difficulty in accepting the explanation, that it was impossible fo rAPPEA L

Oct. 4 . The answers to these questions were not quite so material o n
MCTAVISH the first trial.
BROTHERS

	

It was submitted that without any consideration Barnes andLTD.
v .

	

Thomas presented 360,000 shares to respondents which they i n
LANGER turn transferred to appellant and from which they received no t

for the use of the Alamo Gold Mines Limited, but for their ow n
benefit about $40,000. D. N. McTavish gave this evidence at
the first trial :

You and your brother got for your own use 600,000 shares in the Alam o
for which you paid nothing? Yes .

In addition to that you got 360,000 more from Barnes and Thomas? Yes .
For which you paid nothing? Yes .

From the documentary evidence, the only conclusion that ca n
properly be formed is that these shares were transferred at th e
request of the respondents for the use of Alamo Gold Mines
Limited. While a letter from respondents to Barnes (Exhibi t
92) contains the statement that "under the circumstances there-

MACDONALn, fore we [respondents] feel that it is only reasonable that w e
J .A . should have a substantial interest" thus vaguely supporting th e

suggestion of a personal transfer to reimburse respondents for
alleged outlays yet this somewhat obscure phrase, possibl y
inserted to later support the present plea, is so involved with
other statements in the letter indicating that the shares wer e
required to obtain money to carry on operations on behalf of al l
the shareholders that it should not reasonably be given the inter-
pretation now suggested. If respondents expended their own
money for the use of the Alamo Gold Mines Limited and sough t
reimbursement from the other shareholders one would expec t
them to explicitly say so, name the amount, giving details ; place
a value on the shares required to reimburse them and request a
transfer of the proper number to meet the alleged outlay. The
suggestion to Barnes was that respondent had "consumed" or
used their own personal shares for the benefit of the company .
If that were true the natural course to adopt would be to induc e
the company to issue to them compensating shares out of treasur y
stock. It was a fraud on Barnes to procure his shares in th e
manner outlined and to use them for personal gain .

a mistake of this character to arise but this evidence at least i s
1932

	

a factor when considering all the evidence bearing on that point .
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As to the shares held by Thomas no evidence of a transfer to COURT O F
APPEAL

respondents was adduced in the course of the trial but later,

	

—
after the jury was discharged and on motion for judgment, leave

	

193 2

was given to file an assignment dated November 17th, 1927— Oct . 4.

the day the contract in question was entered into between the
MCTAVIs x

parties. I need not discuss the propriety of admitting this BROTHER S

evidence over objection at that stage as the considerations out-

	

1 .
lined in respect to the Barnes stock are applicable to this LANCER

transfer.
It was still necessary to account for 80,000 shares as the prop-

erty of respondents to make up the 750,000 sold to appellan t
and if there is any evidence in the book to shew where it cam e
from or how it was transferred to respondents for their persona l
use I cannot after much research find it . I am not overlooking
the claim that commissions on the sale of shares were paid for
by stock . As to this we have no definite records .

Is a contract to sell 750,000 shares enforceable when the
vendor has a right to dispose only of 310,000 ; acquires 360,00 0
by subterfuge, if not fraud, and in respect to 80,000 fails to giv e
any satisfactory explanation ? I think the question suggests its MACDONALD ,

own answer . The Court will not exercise its discretionary

	

J .A .

powers to order specific performance where to do so woul d
condone a breach of trust or sanction unconscionable dealing s
either with respect to one of the parties to the contract or in
respect to third parties . The agreement must be free from the
taint of deception. Nor does it avail to say that only part of
the agreement is affected by fraud, thus pointing to modifica-
tion. It is wholly vitiated and the purchaser is absolved from
all obligations under it . Nor is it necessary that fraud should
be pleaded . If title is disputed and fraud is disclosed in th e
course of the evidence adduced in support of the vendors'
allegation of ownership the Court will not enforce the contract .

Further apart from fraud appellant is entitled to have th e
action dismissed if it is shewn that respondents cannot establis h
title to the shares sought to be conveyed . The Court will not
force the purchaser to take shares, the right to which he may
have to contest with third parties . In order that title may be
traced the Act requires (R .S.B.C. 1924, Cap. 38, Sec . 73) that
each share (the personal estate of the holder) shall be distin-
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class of shares held by each member distinguished by number s
1932

	

(section 66 (a)) and in case of transfer particulars thereo f
Oct. 4. (section 66 (f)) so that it may be apparent to the director s

ICTAVISFI
when called upon to register a transfer that the transferor i s

BROTHERS dealing with his own personal property . The directors too may
LTD .

v .

		

and should demand reasonable evidence to shew the right of th e
LAGER transferor to make the transfer (Table A 20 (b) ) . These

requirements were ignored .
MACDONALD, As to the contention that appellant having received certifi-

cates is precluded from objecting to the title whatever may b e
said so far as creditors of the company might be concerned it ha s
no application to a dispute between the vendor and the pur-
chaser. I would allow the appeal .

Appeal allowed .

Solicitor for appellant : Knox TValkem .

Solicitor for respondents : C . W. St . John .
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REX v. SUE SUN POY.

Habeas corpus—Conviction under The Opium and Narcotic Drug Act, 192 9
—Detention for deportation--Right of appeal—Deportation order made
prior to termination of imprisonment—Validity—R .S .73 .C. 1924, Cap.

52, Sec. 6-Can . Stats . 1929, Cap . 49—R .S.C . 1927, Cap . 93, Sec. 22 (2) .

Where, pursuant to section 26 of The Opium and Narcotic Drug Act, 1929 ,

an alien, on the termination of his imprisonment imposed on convictio n

under the Act, is detained pending deportation and he applies fo r

habeas corpus, but is refused release, an appeal from such refusal lies

to the Court of Appeal under section 6 (d) (vii .) of the Court of

Appeal Act, the proceedings being civil and not criminal .

An accused was convicted of having opium in his possession and sentence d

to two and a half years' imprisonment on the 29th of October, 1929 .

A Board of Inquiry under section 22 (2) of the Immigration Act held

a special sitting in the penitentiary on the 27th of May, 1930, when ,

after the accused had been examined an order was made for hi s

deportation upon the expiration of his sentence and a warrant by th e

deputy minister of immigration for his deportation was issued on th e

27th of March, 1931 . On his release from the penitentiary on the 24th

of December, 1931, accused was detained by the immigration authori-

ties for deportation . An application for his release upon a writ o f

habeas corpus with certiorari in aid was dismissed .

Held, on appeal, reversing the decision of McDoNALD, J . (MACDONALD ,

C. .1 .B .C . (1ubitam11e), that the Board of Inquiry, in holding a sitting ,

examining the accused, and issuing an order for his deportation prio r

to the termination of his sentence, acted prematurely and wholly with-

out jurisdiction because it essayed to exercise a power of adjudicatio n

before it had acquired it . The deportation order is therefore void and

accused should be released.

APPEAL by Sue Sun Poy from the order of MCDONALD, J . of
the 22nd of February, 1932, dismissing his application fo r
discharge from the custody of the immigration authorities of
Canada under a writ of habeas corpus with certiorari in aid. He
came to Canada in 1917 when he was seventeen years old, an d
with the exception of three short visits to China has at all time s
resided in this Province . He was married in Hong Kong i n
1922, his wife coming to Canada with him and still residin g
here. On the 28th of October. 1929, Sue Sun Poy was con-
victed of having drugs in his possession under section 4 (d) of
The Opium and Narcotic Drug Act, 1929, and sentenced to two
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and a half years' imprisonment . The Board of Inquiry under
the Act held a special sitting in the penitentiary at New West-
minster on the 27th of May, 1930, and after examining Sue Su n
Poy the presiding officer held that he was an alien and liable to
deportation under section 26 of The Opium and Narcotic Dru g
Act, 1929 . An appeal to the minister of immigration was dis-
missed and a warrant for his deportation was issued at Ottaw a
on the 27th of March, 1931 . He was released from the peniten-
tiary on the 24th of December, 1931, and later taken into cus-
tody by the immigration authorities.

The appeal was argued at Victoria on the 5th of July, 1932 ,
before MACDONALD, C.J.B.C., MARTIN, MCPI]ILLTPS and MAC -

DONALD, JJ.A.

O 'Halloran, for appellant .
Moresby, K.C., for respondent, raised the preliminary objec-

tion that there was no jurisdiction to hear the appeal, on th e
ground that the proceedings for deportation arise out of a crim-
inal charge : see Jungo Lee v . The King (1926), S.C.R. 652 a t
p. 653 ; Rex v. Jungo Lee (1927), 38 B.C. 313 ; Rex v .
McAdam (1925), 35 B.C. 168 ; Ex pane Alice Woodhul l
(1888), 20 Q.B.D. 832 ; In re Tiderington (1912), 17 B.C. 81 .

O 'Halloran : Jungo Lee v . The King does not apply as it i s
restricted to section 36 of the Supreme Court Act and Rex v .
McAdam was on a charge of rape and can be distinguished. In

Argument this case accused was released from custody at the expiration o f
his prison term. He served his time and deportation is not part
of the sentence : see In re Immigration Act and Bong Book
Wing (1923), 33 B.C. 47. Deportation is a civil consequence
of the charge : see Rex v. Loo Len (1923), 33 B.C. 213 ; In re

► bong Shee (1922), 31 B .C. 145 ; The King v. Jeu 'Tang Ro w
(1919), 59 S .C.R. 175 ; Rex v . Loo Len (1923), 33 B .C. 448 .
As to what constitutes a criminal charge see In re Clifford and
O'Sullivan (1921), 90 L .J., P.C. 244 ; Rex v. Nat Bell
Liquors, Lim . (1922), 91 L.J., P.C . 146 at p. 166 ; Nadan v .
R.egem (1926), 95 L.J., P.C. 114 ; Chung Chuck v . Regern
(1929), 99 UJ ., P.C. 71 at p . 74.

MACDONALD, MACDONALD, C .J.B.C . : The preliminary objection is over -
ruled .
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O'Halloran, on the merits : This man was domiciled i n
Canada, and came here in 1917 where he has lived ever since .
The deportation order in this case was made some time befor e
the termination of the sentence, and was therefore a nullity :
see Rex v . Loo Len (1923), 33 B.C. 448 at p . 450 ; Jung() Lee

v. The King (1926), S .C.R. 652 .
Moresby, referred to Rex v . Woo Tong Toy (1926), 38 B .C .

52 at p . 53 .

MACDONALD, C.J.B.C. (oral) : The majority of the Cour t
think that the order is defective, and must be set aside, on th e
ground that the inquiry required by the Immigration Act wa s
held prematurely, that it should have been held after the ter m
of the prisoner's sentence had expired ; and that therefore th e
order made is a nullity and must be set aside .

Of course, if that is the proper view of it—I am not express-
ing my own opinion at the moment—then there is no object i n
going on with the rest of the points which Mr. O'Halloran
wishes to discuss, because the first one decides the appeal . The
decision of the first question decides the question finally in thi s
Court .

Personally I am not much in favour of cutting short an argu-
ment where there are several points to be argued . But as Crow n
counsel has admitted that as soon as the Court has come to the MACBONAri>,

conclusion that the first objection is fatal to the appeal, that is

	

c.J .B .c.
an end to the case. Mr. Moresby having admitted that he can -
not advance anything that would affect our decision upon tha t
point, it would be futile to go on with any other .

On that ground the order for the deportation must be set
aside . I am not dissenting from that view, but I should have
been willing to have heard the whole argument in the case, so
that I could reserve it for the purpose of looking into the authori-
ties carefully . The authorities to which we were referred may
be capable of the view that they are not opposed to the vie w
suggested by Crown counsel that where the statute directs the
deportation, the reference to the Immmigration Act is one relatin g
to procedure and not to a finding by the Board that the appellan t
is or is not subject to deportation . But I am overruled by th e
Court in ordering the argument to proceed .

COURT O F
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MAnrIx J.A . : In support of this appeal from the order o f
APPEAL

Mr. Justice D. A. McDotiALn dismissing the application of the
1932

	

appellant to be discharged, by proceedings in habeas corpus and
July 5 . certiorari, from his detention for deportation by the controller o f

REX

	

Chinese immigration at Victoria, several grounds are submitted ;
v .

	

and objection was also taken in lianine by respondent's counse l
SUEoSUN to our jurisdiction to hear this appeal and the cases of Jungo Le e

v . The King (1926), S.C.R. 652 ; and (1927), 38 B.C. 313 ,
and Rex v . McAdam (1925), 35 B.C. 168 were chiefly relie d
upon. But we were all of opinion that in the first case cited the
Supreme Court was concerning itself alone with its own statu-
tory jurisdiction under the particular language of the relevan t
section of the Supreme Court Act Amendment Act, 1920, Cap.
22, dealing with appeals to it "in proceedings for or upon a wri t
of habeas corpus arising out of a criminal charge" and quashed
the appeal on the ground that proceedings for deportation of th e
present class do "arise out of a criminal charge " because they
are necessarily based on a conviction under The Opium an d
Narcotic Drug Act, 1929 ; and it is to be noted that in The

MARTIN
King v. Jeu Jang How (1919), 59 S.C.R . 175 ; 27 B.C. 294,

J .A . Justices Duff (p. 178) and Anglin (p . 181) said clearly that
habeas corpus proceedings founded on deportation by the Immi-
gration Board of Inquiry which are not based on convictions, do
not "arise out of a criminal charge." The full text of the
relevant section of the Supreme Court Act, R .S.C. 1927, Cap .

35, Sec. 36, shews the distinction by the following brackete d
exception therein from the general jurisdiction conferred by
sections 35-6, viz . :

. . . (except in criminal causes and in proceedings for or upon a wri t

of habeas corpus, certiorari or prohibition arising out of a criminal charge ,

or in any case of proceedings for or upon a writ of habeas corpus arising

out of any claim for extradition made under any treaty) .

This language emphasizes the radical distinction between th e
three prerogative writs mentioned and "criminal causes," and it
is only when those writs "arise out of a criminal charge," o r
that of habeas corpus additionally "out of any claim for extra-
dition . . . ," that the civil jurisdiction of the Supreme
Court over them is taken away, though their inherently civi l
nature remains unchanged .

Our jurisdiction in habeas corpus, however, does not depend
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upon any such provision respecting the circumstances out of
which such writs "arise" but upon the question, tinder section
91(27) of the B.N.A. Act, as to whether or no the writ is "a
procedure in (a) criminal matter " itself, not one "arising out of
a criminal charge," which different and broader language has a
much wider scope and implication .

By section 6 of our Court of Appeal Act, R .S.B.C. 1924, Cap .
52, we are given general jurisdiction over "the following mat-
ters, or in any proceeding in connection with them . . .
(vii.) Habeas corpus," etc.

It is for this reason that our decision in Rex v. McAdam .

supra, invoked by the respondent's counsel, does not support hi s
submission, because whatever may be said of it (and in view o f
the special circumstances mentioned in my judgment therei n
and of the conflicting decisions of the Quebec Court of Appea l
in the later case of Regimbald v. Chong Chow (1925), 38 Que.
K.B. 440, and the prior one of Rex v. Labrio (1920), 31 Que .
K.B. 47 ; 35 Can. C.C. 325 ; 61 D.L.R. 299 ; I think, with
every respect, that it is open to review), it is based upon th e
ground that the writ itself was "a criminal matter, " dealing as
it did with the liberty of one who was in prison on a charge o f
rape under the Criminal Code, therefore the decision, right o r
wrong, affords no assistance to the respondent. The distinction
between the wide language in the Supreme Court Act and that
of the B.N.A. Act was pointed out by the Supreme Court itself
in the passage in its judgment in Mitchell v. Tracey and Field-

ing (1919), 58 S .C.R. 640 at 650, cited by me in ilcAdamn' s

ease at p . 177, viz ., per Mignault, J .
I would, therefore, conclude	 and I also rely on the reasoning of Fitz-

patrick, C .J. and of Davies and Anglin, JJ . in the McNutt case [ (1912 )

(47 S .C .R. 259 ; 10 D .L .R . 834)—that the words "criminal charge" in sub -

section (a) of section 36, and in subsection (c) of section 39, are used in a

wide and not a restricted sense . No question whatever as to the power to

legislate with respect to criminal law under the "British North America

Act" arises here, and no consideration of the respective powers of Parlia-

ment and of the Legislatures with regard to criminal or penal matters ca n

be of any assistance in the construction of the sections of the "Supreme
Court Act" to which I have referred, and which undoubtedly, however wide
may be their application, are intra vires of the Canadian Parliament.

After much consideration in prior cases this present question
came precisely before us for our determination in the two cases
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COURT OF of In re Immigration Act and Pony Fook Wing (1923), 33
APPEAL

B.C. 47, and Rex v. Loo Len (No . 1) (1923), 33 B .C. 448 ;
1932

	

(1924), 1 W.W.R. 733 ; and Rex v. Loo Len (No . 2) (1923),
July 5 . 33 B.C. 213, 215, and finally in Rex v . .Iungo Lee, 37

REx

	

B.C. 318 ; (1926) 2 W.W.P. 734 ; and we held in all three that
v .

	

we had jurisdiction over such proceedings in habeas corpus a s
SUE SUNpox

	

the present .

As has been shewn there is nothing in the two later cases o f
Jungo Lee and McAdam in real conflict with these decisions and
it is fortifying to find that they are in exact accord on thi s
jurisdictional point with the said later decision of the Court of
Appeal of Quebec in the Regimbald case, supra, upon section s
of the relevant statutes which are identical in present essentials .

It only remains to be noted that the remark of HUNTER,

C.J.B.C . in Rex v. Jungo Lee (1927), 38 B .C. 313 at p . 314 ,
to which our attention was directed, as to the effect of the
Supreme Court decision upon our jurisdiction, was based upon
an obvious misapprehension of the statutes in point .

I agree, therefore, with my learned brothers that the objectio n
MARTIN,

J .A .

	

to our jurisdiction should be overruled .

Coming then to the merits, the first ground of appeal, raise d
for the first time in the many cases of this kind that have com e
before us, is that the said order for deportation of the 27th o f
May, 1930, is wholly invalid as being made without jurisdiction .
It appears that the appellant was convicted on 28th October ,
1929, and sentenced to two and a half years' imprisonment an d
while he was still serving his sentence, in fact had only serve d
seven months of it, the specially constituted Board of Inquiry ,
consisting of one immigration officer appointed under section
22 (2) of the Immigration Act, Cap . 93, R.S .C. 1927, held a
special sitting in the penitentiary at New Westminster on the
said 27th of May, and after examining the convict made th e
said order complained of : his actual term of imprisonmen t
expired on the 24th of December, 1931, and he was immediatel y
"detained" in custody "with a view to [his] deportation" b y
order of the minister of justice (under section 43) dated the 8t h
day of November, 1929, and pursuant to that order, "delivere d
to the controller of Chinese immigration at Vancouver" pur-
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suant to a warrant of the minister of immigration dated the 27th COURT O F
APPEA L

of March, 1931, ordering the said controller

	

—
to receive the said Mah Poy, or Sue Sun Poy, or Shu San Poy, and him

	

193 2
safely to keep and to convey through any part of Canada, and him t o

deliver to the transportation company which brought him to Canada, with
July 5 .

a view to his deportation to the port from which he came to Canada .

	

REX

Section 26 of The Opium and Narcotic Drug Act, 1929, Cap.

	

v .

49, provides that :

	

SUPo;v

26. Notwithstanding any provision of the Immigration Act, or any other

statute, any alien, whether domiciled in Canada or not, who at any time

after his entry into Canada is convicted of an offence under paragraph s

(a), (d), (e) or (f) of section four of this Act, shall, upon the expiration

or sooner determination of the imprisonment imposed on such conviction ,

be kept in custody and deported in accordance with the provisions of the

Immigration Act relating to enquiry, detention and deportation .

The relevant provisions of the Immigration Act are sections
40-43, under the heading "Deportation of Prohibited an d
Undesirable Classes," and it is submitted that no power is con-
ferred to hold the necessary inquiry by the Board before th e
"expiration or sooner determination of the imprisonmen t
imposed," and that the scope of the inquiry and its conditions
precedent are set forth in the said judgment of the Suprem e
Court in Jungo Lee's case, supra, p . 654 :

	

MARTIN,

The scope of any enquiry under the Immigration Act in such a ease must

	

J.A .

be limited to ascertaining officially that the person in question was an alien ,

that he had been convicted after his entry into Canada of an offence within

the ambit of s . 25 and that the period of imprisonment imposed upon him

on such conviction had expired or been determined .

This language spews clearly that the inquiry is not at all a
mere matter of form or that "deportation follows automatically

. . upon the expiration of the term of imprisonment," a s
was said by HUNTER, C.J.B.C . in Rex v. Woo Fong Toy (1926) ,
38 B.C. 52 . The correct view of the original adjudicating duty
imposed upon the Board, w as taken, if I may say so, by our
brother I1 (Pill L LIPS in R e x v. Loo Ilea (30. 1), supra, p . 450 ,

three years before the r p arks of II[ .\ TER, C .J .B.C., who over -
looked them in B'oo's

It is a manifest imps--ibility that the third requirement laid
down by the Supreme Court for the due exercise of the Board' s
jurisdiction in its inquiry can be satisfied while the convict i s
serving his sentence, and it is, to my mind, impossible to gathe r
such an intention from the sections in question . On the con-
trary, the inference is all the other way because many things
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might happen after and in the course of the imprisonment whic h
would render it most undesirable that an inquiry should be held
prematurely, e .g ., the convict might at any time during th e
duration of his term receive a full pardon, or become insane, an d
therefore could not be put upon trial, or die, and even up to th e
last moment of the inquiry when duly held after his term was
ended or determined, and while the necessary facts were being
"officially ascertained" before any order could lawfully be made
against him, he would have the right to bring evidence to prov e
at that eleventh hour by facts just discovered that, after all, h e
was not an alien, but was born in Canada, and to accelerate the
inquiry by beginning to hold it immediately or shortly after h e
was in prison on a two and a half years' sentence would not onl y
handicap him gravely in his search for evidence at that prema-
ture time but also deprive him of the two and a half years i n
which he might become entitled to the possible benefit, for any
purpose, of that period of time in his favour ; the law, e.g., in
that time might be changed again and the defence of domici l
against deportation restored to him as it stood under sections 4 0
and 43 of the Immigration Act before the change first effected
therein by section 25 of the amending Act of 1923, Cap. 22 .

In view of the importance of the question I have given i t
much consideration, with the result that there is, to my mind ,
no escape from the conclusion that the Board of Inquiry acte d
in the matter prematurely and wholly without jurisdictio n
because it essayed to exercise a power of adjudication before i t
had acquired it, and therefore its order based upon no founda-
tion is wholly null and void, on principles too well known to be
repeated here—cf. e .g ., Rex v. Labrie, supra, and The Leonor
(1916), 3 P. Cas . 91 ; (1917), 3

	

861, and cases therein
cited .

In this view of the matter it is unnecessary to consider th e
other grounds of the appeal which, therefore, should be allowe d
and the appellant set at liberty forthwith.

MCPuTLLn's, J.A. (oral) : This case is a most important one,
and has brought about the submission of a number of point sMCPHILLIPS ,

J.A .

		

which, if established, would set aside the order under which the
deportation is claimed to be laid . It seems to me that, in vie w
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of our previous decisions, the inquiry before the expiry of the COURT OF
APPEA L

sentence was an ineffective determination of the Board, in fac t
a nullity. It was not held in conformity with the statute. We

	

193 2

considered that point in the case of Rex v . Loo Len (No. 1) July 5 .

(1923), 33 B.C. 448 ; and at pp. 450 and 451 I had occasion to

	

Rex
consider the question .

	

v .

SL'E, SU NIn the Supreme Court of Canada Chief Justice Anglin dealt

	

PO Y

with the precise point, in Jung() Lee v. The King (1927), 1

D.L.R. 721 at p. 722, in these words :
The scope of any enquiry under the Immigration Act in such a case mus t

be limited to ascertaining officially that the person in question was an alien ,

that he had been convicted after his entry into Canada of an offence within MCPHILLIPS,

the ambit of s . 25, and that the period of imprisonment imposed upon him

	

J --& .

on such conviction had expired or been determined.

Now we have it established before us, and it cannot be gain -
said, that the term of imprisonment had not expired at the tim e
the Board presumed to act. It must in my opinion be held tha t
it was a void act on the part of the Board.

I may later, in accordance with the importance of this matter ,
put my judgment in writing. I would allow the appeal .

MACDO ALD, J.A. (oral) : I think that the appeal should be
allowed, for the reasons given by Chief Justice Anglin, in that MACnOVALn ,

part of his judgment just quoted by my brother McPumuLmPs .

1Ioeesby : May I ask that the members of the Court who ar e
reserving judgment, deal also with the motion to quash thi s
appeal ?

\1ACDoN ALIT, ( .J .B.C . : The ground is this, the Court hold s
it was a civil matter pending after the sentence had expired ,
and there is an appeal to this Court in civil matters.

The appeal is therefore allowed.
O'Halloran : Allowed with costs, and also costs of the motion ?

MACDONALD, C .J.B.C . : Yes, you get the costs, and. the costs
of the motion or preliminary objection ; they are not separate DLACDOVAI .n,

costs, they are all. in the same field. All that has taken place

	

c . .r .R .C .
will be included in the one bill.

Appeal allowed .
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RE RILEY AND CHILDREN'S AID SOCIETY v . COR-
PORATION OF THE VILLAGE OF MISSION .

Infants Act—Infant belonging to village—Maintenance—Village muniei,
pality—Whether "municipality" within the Act—R.S.B.C . 19n Cap.
112, Sec . 80, Subsecs. (1) and (8) —R .S.B .C. 1924 . Cap . 183 .

On an application to enforce an order made against the Village of Mission

under section 80 (8) of the Infants Act, for the maintenance of a chil d

belonging to the village :

Held, that the Village of Mission is a "village municipality" within the

Village Municipalities Act and the question is whether the Village of

Mission is a "municipality" within the meaning of the Infants Act .

As the word is not defined in the Infants Act the Interpretation Ac t

applies and the definition of "municipality" there does not includ e

"village municipality ." A village municipality is therefore not a

"municipality" within the meaning of that word as used in the Infant s

Act, unless under section 7 of the Village Municipalities Act it has been

declared to be a municipality under the Infants Act, and the applica-

tion is dismissed .

APPLICATION by the Children's Aid Society under section
80, subsection (8) of the Infants Act, to enforce an order mad e
against the Village of Mission under section 80, subsection (1 )
of said Act for the maintenance of a child belonging to the vil-
lage. Heard by Monnisox., C.J.S.C. in Chambers at Vancou-
ver on the 7th of December, 1932 .

lcTaggart, for petitioner .
A . S. Duncan, for the Village of Mission .
Pratt, for the Attorney-General of British Columbia .

19th December . 1932 .

Monrisox, C.J.S.C . : An order having been made against th e
Village of Mission under section SO of the Infants Act for th e
maintenance of this child and payment having been refused, th e
Children's Aid Society applies to enforce the order under sub -
section (8) of section 80 .

The Village of Mission, whilst disclaiming any intention of
evading on technical grounds any responsibility thrown upo n
them by the Legislature, submit that they have no power t o
expend moneys as requested .

MORRISON,
C.a .s .c .
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Mr . McTaggart on behalf of the applicants submits that upon
a proper interpretation of the word "municipality" it include s
"village municipalities ." I cannot agree. I adopt Mr.
Duncan's very exhaustive submission which is substantially a s
follows :

The question is whether or not the Village of Mission is a
"municipality" within the meaning of the Infants Act . The
word not being defined by the Infants Act, the Interpretatio n
Act must be looked to. Subsection (28) of section 24 of the
Interpretation Act defines "municipality" in the following
words :

"Municipality " includes every municipal area or corporation incorporate d

as a city, city municipality, district municipality, or township municipality ,

by or under any general or special Act of the Legislature, and "municipal "

shall have a corresponding meaning .

It is to be noted that "village municipality" is not mentione d
in the subsection . The definition is definite and names the vari-
ous kinds and classes of municipalities included .

Lord Esher in Sharpe v . Wakefield (1888), 22 Q.B.D. 23 9

at p. 242 says :
The words of a statute must be construed as they would have been the

day after the statute was passed, unless some subsequent statute ha s

declared that some other construction is to be adopted or has altered th e

previous statute .

It is difficult to imagine that the Legislature could have ha d
in mind at the time of the passing of the Infants Act its applica-
tion to a village municipality a thing which was not then in
existence.

The applicant suggests as a ground for including "villag e
municipalities " within the definition that they are not exclude d
by it. It must in view of the definition affirmatively shew very
strong evidence of an intention on the part of the Legislature t o
include villages within the definition. The Village Municipali-
ties Act was passed long after the Infants Act and was passe d
for the purpose of enabling small areas to govern themselve s
within certain limits and restrictions . As originally passed i n
1920 (chapter 65) it went no further than to provide for th e
incorporation of village municipalities to have "such rights ,
powers and privileges and be governed in such manner as is se t
out and specified in the Letters Patent ." Subsequently a
schedule similar to Schedule "A" of the Companies Act was

331

MORRISON,

C.J .S .C.

193 2

Dec . 19 .

RE RILE Y

AN D
CHILDREN' S

AID SOCIETY
V .

CORPORA-
TION OF

MISSION

Judgment



332

MORRISON,
c .J .S .c .

193 2

Dec . 19 .

RE RILE Y
AN D

CHILDREN ' S
AID SOCIETY

V .
CORPORA -
TION O F

MISSIO N

Judgment

BRITISH COLUMBIA REPORTS .

	

[Von.

added to the Act which could be adopted as applicable to th e
village applying for incorporation, in whole or in part . The
powers and liabilities of village municipalities are very restricte d
and clearly evidenced by the Act . The following might be note d
as illustrative of the limitations :

The Village Municipalities Act gives no jurisdiction whatso-
ever with reference to schools or to administration of justice ;
villages are not permitted to borrow on debentures ; by-laws of
villages must be filed with the inspector of municipalities ; vil-
lages have no power to construct waterworks, tramways, irriga-
tion systems and sewers, nor to regulate public utilities ; the
procedure governing elections is set out in the Village Munici-
palities Act and is different from that of a municipality unde r
the Municipal Act ; the qualifications for voters are differen t
from the qualifications of voters in municipalities ; no power i s
given to villages with reference to protection of children .

The intention of the Legislature to prevent the classificatio n
of villages as municipalities under the Municipal Act is evi-
denced by the special provision in the Village Municipalitie s
Act specifically making certain statutes or parts of statute s
applicable to villages, namely, the Land Registry Act, Part
XXI., of the Municipal Act (Inspection), Provincial Park Act,
and Part V . of the Highway Act . By the Letters Patent issued
to the Village of Mission on incorporation, certain other Act s
were made applicable, namely, the Taxation Act (Part I .) ,
Municipalities Aid Act, Hospital Act, Superannuation Act ,
Trades Licence Act and section 108 Government Liquor Act .

The intention of the Legislature would seem further borne ou t
by the fact that power was taken in the Village Municipalitie s
Act to provide for bringing villages within the provisions of any
other Acts which rnight from time to time seem advisable . This
would not be necessary if applicant's contention were correct .
Subsection (c) of section 7 of the Village Municipalities Act
giving such power is as follows :

The Lieutenant-Governor in Council may make regulations, applicabl e

generally to all village municipalities, or applicable specially to one or mor e

village municipalities :

(c.) Declaring whether or not a village municipality shall be deemed t o

be a municipality within the meaning of any other Act of the Legislature ,

or of any provision of such Act.
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It is to be noted that the rights, powers, privileges and manner
of government are not necessarily the same in all village munici-
palities. Subsection (2) of section 2 of the Village Munici-
palities Act is as follows :

(2 .) The Letters Patent may, by reference thereto, adopt as applicabl e

to the village municipality incorporated thereby all or any of the provision s

as to rights, powers, privileges, and manner of government contained i n

the Schedule to this Act ; and in so far as the Letters Patent do no t

exclude or modify the provisions contained in the Schedule, those provision s

shall apply to the village municipality so incorporated in like manner and

to the like extent as if they were set out and specified in the Letters Patent .

Section 7 of the Act gives power to the Lieutenant-Governo r
in Council to "make regulations applicable generally to al l
village municipalities or applicable especially to one or mor e
village municipalities . The above-mentioned subsection (c) of
section 7 of the Village Municipalities Act must infer that a
village municipality shall not be deemed to be a municipalit y
within the meaning of any other Act of the Legislature unles s
specifically provided. Under and by authority of the above sub-
section orders in council have been passed making the Village o f
Mission a municipality under the Milk Act, section 465 of the
Municipal Act and the Health Act .

The intention of the Legislature is further clarified by the
fact that in the following Acts village municipalities are specifi-
cally mentioned : Mothers Pension Act, Public Institution s
Indemnification (Municipalities) Act, Town Planning Act, Fir e
Marshal Act, and Noxious Weeds Act .

It might be well to consider for the purpose of assisting i n
determining the intention of the Legislature with reference to
the Acts in question the result that would entail in the event o f
a declaration by this Court that the word "municipality" as use d
in the Infants Act and as defined in the Interpretation Ac t
including a village . A village would have under the Juvenil e
Courts Act duties in connection with the administration o f
justice while at the same time it is forbidden by the Villag e
Municipalities Act any jurisdiction as to administration o f
justice. It would have two different election procedures, on e
now provided in the Village Municipalities Act and the othe r
pursuant to the Municipal Elections Act . It would be empow-
ered to borrow money on debentures under the Local Improve -
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MORRISON, ment Act, and forbidden to do so by the Village Municipalitie sc . .s .c .
Act . The result would be chaotic .

1932

	

It is further distinctly set out in the Village Municipalitie s
Dec . 19 . Act that the provisions of the Municipal Act shall not apply ,

RE RILEY except as specified in the Letters Patent . Such an enactment i s
ANr

	

a very forceful distinction between village municipalities and ,
CHILDREN'S

withSOCIETY th the exception of cities havingg private charters, all the other
municipalities in the Province . _No statute should be so con-

CORPORA -

TION of strued as to reduce another to an absurdity and no words should
issroN be read into a definition of such finality as a definition set out i n

the Interpretation Act, which would have that effect .
The Lieutenant-Governor in Council may at any time it i s

Judgment
deemed proper by order in council declare the Village of Missio n
a municipality under that Act as power has been reserved under
section 7 of the Village Municipalities Act to do so . If it is
felt by any party interested that the village should come unde r
the Infants Act a method provided by the Legislature is availabl e
to accomplish such purpose and such method should be followed .

Application dismissed.
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ANG I'S v. THE CORPORATION OF THE
DISTRICT OF BURN ABY .

Negligence—Construction of ditches by municipality without providing
outlet—Overflow—Faulty construction—Lands rendered unfit for truc k
gardening—Unprecedented rainfall—Right of n000ripality to conve y
water to nearest waterway—Duty of owner to n, /oilcan his drains—
Evidence of land surveyors and engineers—R.y .B.C . 1924, Cap . 179,
.Sec. 297.

The plaintiff, who carried on truck gardening on his lands within the

defendant municipality, brought action against the municipality fo r

damages, claiming that through faulty construction of ditches carryin g

surface water to a point close to his property where no provision wa s

made for carrying it away, the water overflowed the ditches and enter-

ing his property rendered it unfit for market gardening and destroye d

his crops .

Held, that in order to succeed the plaintiff must shew that the defendant

brought water on his lands, which has (lone damage to him and in thi s

he failed. The evidence discloses that the natural flow of water on th e
area in question was in the same direction as that taken by the ditches ,

and the ditches as constructed retarded rather than accelerated th e

flow on to the plaintiff's lands . The damage to the plaintiff's lands
would appear to be due to unprecedented rains during the year i n
which his crops were destroyed .

Held also, that the evidence of engineers experienced in topographical work ,
with proper plans shewing topography of country in vicinity of locus.
with details of contours and explanatory models was entitled to mor e

weight than evidence of land surveyors lacking adequate details .
Held also, that plaintiff's damage, if any, was caused or accentuated b y

failure of the plaintiff to maintain his drains .

ACTION for damages to the plaintiff's lands through overflo w
of water from ditches which the plaintiff claims were improperly
constructed by the municipality. The plaintiff owns two lots in
the Municipality of Burnaby, containing a number of acres an d
described as lots 11 and 12 of lot 83, group 1, New Westminste r
District, where he lives and carries on truck gardening, the lan d
being well adapted for that purpose. The municipality con-
structed a ditch on Balfour Street, leading from Spruce Stree t
in a southerly direction, and draining a large area, the ditc h
terminating about 175 feet from the plaintiff's property, th e
ground sloping from there southerly to the south boundary of

GREGORY, J .

193 2

April 20 .

NGU s
V.
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TIO\ OF

DISTRICT O F
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the plaintiff's land, the plaintiff's dwelling-house and cultivate d
land being at the bottom of the slope . The plaintiff claims tha t
no provision was made for carrying the water from the poin t
where the municipality's ditch terminates, that the water over -
flows the ditch and percolates through the plaintiff's land, chok-
ing up his drains, rendering the soil sodden and unfit for truck
gardening . The defendant contends that the water was con-
veyed to the nearest and most convenient well-defined natura l
waterway and that section 297 of the Municipal Act is a bar to
the plaintiff's action, also that the plaintiff's alleged damage s
were caused by the plaintiff's own negligence in not properl y
draining his lands, and in permitting his underdrains to becom e
choked up. Tried by GREGORY, J . at Vancouver on the 11th t o
the 20th of April, 1932 .

Donaghy, K .C., for plaintiff.
11cQuarrie, K .C., for defendant.

GREGORY, J . : In this case I do not think it is necessary to
deal in detail with the evidence, but I will make some shor t
reference to it . I may say at the outset I have no hesitation i n
coming to the conclusion that the action should be dismissed, an d
that there should be judgment for the defendant .

The plaintiff, to succeed, must shew that through some act o f
the defendant it has brought water upon the plaintiff's land .
To succeed in full he must show that it brought water whic h
has done damage to his land . The first witness who was called
to prove that was the plaintiff himself, and the plaintiff is s o
prejudiced and reckless and unreliable—in fact he was describe d
by his own counsel, during his examination, as hopeless . That
might have meant stupidity only, but he is so reckless that I a m
not able to rely upon his statements . He begins his action by

	

claiming $3,000 damages	 $2,000 damage to his land, and no t
one tittle of evidence is offered to support that claim of $2,000 .

Even if the land has been very wet then there is no evidence t o
shew that it was damaged or injured or affected permanently s o
that, of itself, is out of consideration .

	

Then he claims $1,000	 nearly $1,000	 some $900 odd for
damage to his crop and strawberries and raspberries . The bes t
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evidence that he can give as to the crop he had been raising onl y
amounts to $500 a year . That included everything—the entir e
proceeds from his farm—if you would call it a farm.

Ile kept no record of his crops as he was required to do b y
his agreement with the Soldiers Settlement Board, so he was
only trusting to memory, and as I say I cannot rely on him . He
had an idea apparently, that he had about two and a half acre s
under cultivation, but the evidence chews that he did not hav e
more than one and a half acres under cultivation. IIe said he
earned his entire living off that land, but it was shewn that h e
received a very substantial sum—not so much on his own story ,
according to his own receipts from the farm, but a very substan-
tial sum from the municipality itself I think the year preceding.

I might say this for him—one would have expected his neigh-
bours to give some opinion as to his crops and failure . He called
two or three of them, and one did undertake to say somethin g
about them. Mr. Turner was one who said he had good crop s
previously ; but Mr. Turner also said there had been a blight o n
raspberries in the Fraser Valley all throughout 1931, and thi s
land is in the Fraser Valley . But Mr. Loftus said he did no t
see them, and one of them was away during the summer time —
I have forgotten which one, and perhaps he might be excused i n
that way.

As I have said, there was unquestionably a very excessiv e
rainfall that year, quite unprecedented—in the early part of th e
year	 in fact unprecedented throughout the whole year, and i n
the months of January and February it had been far more tha n
it had been according to the records in any previous year and fo r
the first six months it was more. And so the low lying portion
of the plaintiff's land, lying to the north of his cultivated por-
tion, was bound to have a great deal of extra water, coming down
upon his cultivated portion . And so, in my opinion, his damage ,
if any, came from that .

The plaintiff bases his claim on what we have been calling the
extension to the east ditch on Balfour Street . The evidence i s
conflicting as to where that east ditch extension elided . _sir .
Cornwall said he was there on the 7th of November, and he too k
full notes and it ended at the point shewn on Exhibit 6 . The
other witnesses do not agree with that, but there is this to h e

22
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GREGORY, J . said with reference to dlr . Cornwall. IIe makes a plan of that ,
1932

	

and he shews that ditch, straight, clean looking ditch, the sam e
April 20 . as the rest of the ditch along Balfour Street . We went out and

saw it, and it is admitted now that that so-called unauthorize d
Anus extension is not truly represented by Mr . Cornwall's map . We

t oRrORA- had a proper map of it later on.
•110 -1 O F

DIsrRIer of Mr. Chester, who lives right near there--the nearest person
Di
'1' to it, says he was there, and he must have been there frequently ;

and he said he saw the plaintiff there frequently with a shovel ,
and he said he saw the plaintiff there late in the fall of 1931 . I
think he went on to say—he was not sure, but he thought i n
November or December, but it might easily be, when he did see
him would have been before the 7th of November . It was
before the 7th of November—because he said that extensio n
only amounted to cleaning out the obstructions which were in it .

Admittedly the plaintiff's western drain—I will not say it i s
insufficient in size---he does not admit that—but that is testifie d
to by a man whose reputation I have every confidence in and I
have no difficulty in accepting his statement . He says it wa s
caved in. And the evidence is clear it was not down to hardpan .
And he says in the evidence or in the statement of claim that i t
was caused by the excessive water brought there by the defend -
ant . I cannot see if the excessive water blocked that ditch wh y
it did not block the one on the northeast, as we call it . So that

Judgment
drain was not functioning that year when this damage was done ,
if there was any damage done, and it is not right to say that the
defendant has caused it .

The main question in dispute at the trial was the natura l
flow of the water running down over the plaintiff's land an d
down Balfour Street. It is admitted that there is a natura l
watercourse which would take the water coming down Balfou r
Street to the northwest corner of the plaintiff's property . The
plaintiff says they brought it further over, and brought it down
	 the plaintiff brought to support his opinion a firm of Provin -
cial land surveyors	 Cornwall, and what was the other on e

[1leOua~ rie : Underhill . 1

Underhill said he was a partner of Cornwall's, and that wa s
the first one:and the second one I think he said he was fro m
the same office. Underhill said he was a registered engineer,
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but Cornwall did not make any such claim, and I do not remem-
ber with regard to the other one .

Now, what did they bring to support their contention ? The
only thing they brought here was Exhibit 6, and the exhibit s
which we had during the latter part of the trial with referenc e
to those test holes . Exhibit 6, one only has to look at it to know
that it is absolutely insufficient to enable any person to tell wha t
the natural flow of the water would be coming on the plaintiff' s
land. It is so limited in area . He has put four contour line s
on his map, extending as far as the eastern boundary of the lane
on the west of Balfour Street, and the western boundary of th e
lane on the west of Balfour Street. I am speaking of a stree t
not named on the map, but it is in the middle of Exhibit 6 .

There are some other lines above thatcontour lines	 but
they only shew what everybody knows, without any contour ma p
at all, out there : the natural water drainage down Balfour
Street from Spruce. That is what he gives us . But the defend
ant has brought engineers men who are practising as engineers ,
and not practising as land surveyors	 but who are practising a s
engineers, and who have had experience in topographical work .
And they bring plans. There are two at least shewing th e
topography of the whole country around there, and the countr y
which it would drain into, or from this natural watercours e
which the defendant's engineers shew on their map, and tha t
gives us a better opportunity of judging where the water woul d
naturally fall . They have done more than that. They hav e
produced a plaster model of a portion of the plaintiff's land 	
the portions where they say the water would come on, and the y
have produced a very carefully made cardboard—I do not know
what to call it—what is the number of that exhibit ?

[The Registrar : Exhibit 17 . ]
Exhibit 17 . And the plaintiff's engineers do not question an y

of these plans . Attention was drawn to a variation in two con -
tour lines between two of the maps . And Mr. Swan pointed ou t
those were contour lines considerably north of the culvert .

Now, the defendant's witnesses— and I am making no reflec-
tion on the plaintiff's truthfulness or veracity or desire to tel l
the truth	 please let that be thoroughly understood, that I d o
not question the sincerity of the plaintiff's engineers for a
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moment, but I am satisfied I can more safely rely on the testi-
mony of the defendant's engineers . They give good reasons for
their opinions and they produce contour maps which support
them, and that is not the case with the others . They agree that
the water would take the same course that it would have take n
if the ditch had not been dug, but the water in the ditch woul d
not reach the natural watercourse so early . They say the effect
of it has been to retard it, so that it does not reach it, but I do
not think that there is any evidence that I can rely upon to shew
the water has been deposited on the plaintiff's land in such a
way that it is going to go down over his cultivated part ; and
that was what he undertook to prove at first, that it did .

The first Mr . Underhill who was called very distinctly sai d
that if there had been no test ditch there—and it is agreed now ,
I think, that that test ditch intercepts any water that would com e
down, and naturally carry it back to where it would naturally g o
in the course of nature 	 but he said without that test ditch h e
would not say that any of the water would reach the plaintiff' s
cultivated land . That test ditch is there now, and as far as th e
present condition is concerned, it is guarding and protecting th e
property ; but of course that was dug after the action wa s
launched .

I do not think that there is anything more that I can usefull y
add . I have expressed my general idea which is governing m e
in my opinion, and there is no time, and it is not necessary t o
give a long written judgment setting this out in detail .

I might say this, that I do not accept the evidence with regar d
to what we have been speaking of as the extension of the exten-
sion	 the 70 or 80 feet—I do not accept or conclude that it wa s
built by the municipal engineer . There is no evidence to justify
me in coming to the conclusion that it was built by the munici-
pality at all, and I think that the action therefore must be dis-
nmissed, and there will be judgment for the defendant .

Action dismissed .
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REX v. CHAN SAM.

Cri w l,anl law—Charge of being in possession of opium—Opium dross foun d
ova accused—Whether included in "opium"—Can . Slats. 1929, Cap . 49,

e. 2, Subsets . (i) and (k) .

By subsection (i) of section 2 of The Opium and Narcotic Drug Act, 1929 ,

" `Opium' means and includes crude opium, powdered opium, and opiu m

prepared for smoking, or in any stage of such preparation," and b y

subsection (k) of said section " `prepared opium' includes dross and al l

other residues remaining when opium has been smoked ."

Two policemen found the accused with two packages of opium dross in hi s

pockets. On speedy trial under Part YVTII. of the Criminal Code fo r

unlawfully having in his possession a drug, to wit : opium, contrary

to said Act, the charge was dismissed .

Held, on appeal, reversing the decision of LAMPMAx, Co. J ., that dross i s

included in opium within the meaning of said subsections and the

accused is guilty of the charge as laid.

APPEAL by the Crown from the decision of LAm pm,v , Co. J .
of the 29th of July, 1932, dismissing a charge against Cha n
Sam of unlawful possession of opium. On the 25th of June ,
1932, two constables of the Royal Canadian Mounted Polic e
found the accused in a bunkhouse near the Empire Cannery a t
Esquimalt with an opium-pipe in his hand and a lamp burning
on the table, and on searching him they found two packages of
yen shee in his pockets, yen shee being the Chinese name fo r
opium dross . Opium dross is the residue remaining in a pip e
when prepared opium is smoked, and it contains a considerabl e
percentage of morphine . It was held on the trial that "prepara-
tion of opium" means something made for a certain purpos e
from opium and not the remains of opium after it is burnt, and
the accused was discharged .

The appeal was argued at Vancouver on the 24th of Octo-
ber, 1932, before MACDONALD, C.J .B.C., MARTIN, MCPnILLIP S
and MACDONALD, M .A .

R . A. Wootton, for appellant : Two packages of opium dross
were found on the accused and an opium-pipe . The charge was
possession of opium . It is submitted under subsections (i) and
(k) of section 2 of The Opium and Narcotic Drug Act, 1929,
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c°uRT of "dross" comes within the definition of opium : see Rex v. Fung
APPEAL

Fang Yuk (1923), 32 B.C. 311 .
1932

Clearihue, for respondent : It must be proved that dross is a
Oct. 24

.	 preparation of opium : see In r°e Immigration Act and Matz Shin

REX

	

Shong (1923), 32 B.C. 176 ; Regimbald v. Chong Chow and

CITAN'SAM Hung Duck and Jloyco (1925), 3S Que . I .B . 440 at p . 447. It
has not been shewn that he comes within the ambit of the statute :
see Maxwell on Statutes, 7th Ed ., p. 227 ; Craies's Statute Law ,
3rd Ed., pp. 192 and 443. Dross does not come within th e
definition of opium and it has been so held in the Court below :
see The Queen v . Pearce (1880), 5 Q.B.D . 386 at p . 388 .

Wootton, replied .

MACnoNALD, C.J.B.C. : I think the appeal should be allowed .
There is no doubt in my mind that this man was in possession

of opium. You May call it dross or call it prepared opium, bu t
he was in possession of opium. Now, if he was in possession o f
prepared opium he is guilty. If he is in possession of dross h e
is guilty, and just whether it is one class or the other does no t
seem to me to matter at all . He was either guilty of possessing

MACDONALD, opium or he was guilty of possessing dross, and bot hC .T .B .C . prepare
d are within section 2, subsection (k) . I can see no difference

between finding that a man is guilty of having opium in hi s
possession if it is a preparation of opium, and a man who ha s
dross in his possession under the statute which says prepared
opium shall include dross . It seems to me perfectly clear that
the learned trial judge has taken an erroneous view of the case
in law and that we ought to set the matter right by allowin g
the appeal .

MARTIN, J.A. : The question is simply whether the definition
of prepared opium in section 2 (k) includes dross, and I have
no doubt that it does . The schedule says "Opium or its prepara-
tions . " Now, what is the substantial difference between pre-
pared opium under subsection (k), opium prepared under sub -
section (1), and opium preparations in the schedule ? I a m
unable to discover any . They are intended, obviously, to b e
synonymous terms, because once opium is prepared it become s
an opium preparation within the schedule, and in subsectio n

MARTIN,
J .A .
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(I;), in addition to the joint meaning conferred upon prepare d
opium or smoking opium, the joint or alternative meaning, ther e
is a special and peculiar one placed upon prepared opium which
says that it shall also include dross . There is no definition of
what dross is . And then it goes on to refer to still another clas s
and states what opium is after it has been smoked . It appears
clearly from the evidence 	 I have read it all through	 that
dross is a preparation obtained by heating opium, either as a
result of smoking it or otherwise. And it is also clear that dros s
is something which is produced either in smoking or in com-
bustion and is more harmful than prepared opium. There i s
really no difficulty, in my opinion, about this matter and the
offence is clearly within the statute not only in words but in
spirit and therefore, the appeal, in my opinion, should b e
allowed .

McPHILLIPS, J .A . : I am of the view that the appeal should
he allowed . The learned judge, in his report, puts the matter i n
this form : The accused was charged with being unlawfully in
possession of a drug, to wit, opium, contrary to The Opium an d
Narcotic Drug Act, 1929, and was convicted on a charge o f
smoking opium, that at the time there was found in his posses-
sion a substance called dross which is the refuse or residue o f
opium after it has been smoked, and he held that that was no t
opium. Now, turning to the statute, we find opium to b e
defined in section 2, subsection (i) : " `Opium' means and
includes crude opium, powdered opium, and opium prepared fo r
smoking, or in any stage of such preparation ." It is not going
too far to assume that when he was smoking opium he had opium

McPHILLIPS,

prepared for smoking in his pipe ; and then when we turn to

	

J .A .

section 12 of the Act, every person who smokes opium shall b e
guilty of an offence, and that would be the offence upon which
he was convicted .

~s to what he was smoking being that wv'hich is aimed at b y
the statute, it seems to me that, with every deference to the very
able argument of Mr . Clean hue, while in an analytical way i t
may be possible to see some vision of frailty or possible vision o f
frailty in the language, yet it clearly disappears when we look at
section 2, subsection (k) . How can there be any two opinions

COURT OF
APPEAL

193 2

Oct . 24.

REX
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MARTIN .
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opium is smoking opium—and I of course assume that that wa s
1932 the class of opium he had in his pipe—means the product of ra w

McPx ALIPS, been smoked, but when we have the statute we have got a parlia -
mentary definition of it : It includes dross and all other residue s
remaining when opium has been smoked . And when you have
a parliamentary definition, so far as the Courts are concerned ,
we are unable to do other than follow the language of Parlia-
ment. As long as we do no violence to the language whic h
Parliament has used, we keep within our proper line of decision .
To my mind we do not do any violence, but we conform to it .

I would allow the appeal .
MACDONALD,

J .A .

	

MACDONALD, J.A. : I agree.

Appeal allowed.

Solicitors for appellant : Wootton ce Wootton .
Solicitors for respondent : Cleariliue c Straitla .

COURT OF upon the effect of the statute law as we have it ? PreparedAPPEAI.

pared opium includes dross and all other residues of opiu m
when opium has been smoked . The evidence here makes it clear
to my mind that that which was left would be dross. It is true
the analyst, under cross-examination, seemed to have some hesi-
tation in saying the exact components of that opium when it ha d

Oct. 24 . opium prepared by a series of special operations, especially b y
R Ex

	

dissolving, boiling, roasting or fermentation, designed to transfer
v

	

and form it into an extract suitable for consumption, and pre -.
CHAN SAn
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RITHET CONSOLIDATED LIMITED v. WEIGHT .

County Courts tct—Cause of action—Splitting demands Jurisdiction —
R .S .B .C . 1924i Cap . 53, Sec . 35 .

Section 35 of the County Courts Act provides that "It shall not be lawfu l

for the plaintiff to divide any cause of action for the purpose of bring-

ing two or more suits in any of the County Courts," etc .

C. M . purported to sell a car to the defendant under a conditional sal e

agreement for $2,800, $1,000 payable at once and the balance i n

monthly payments of $100 each for eleven months, and a $700 paymen t

at the end of the twelfth month, the plaintiff signing twelve promis-

sory notes for the subsequent payment in favour of C . M. The $1,000

payment was made and C . M. then assigned the conditional sale agree-

ment to the plaintiff, and after endorsing the defendant's notes, hande d
them over to the plaintiff . The first two notes were paid by C . M . to the
plaintiff, but none of the others being paid the plaintiff brought tw o

actions in the County Court, one on the first eight notes that were no t

paid of $100 each, and a second on the last two notes of $100 and $700

respectively, and recovered judgment .

Held, on appeal, upholding objection to the jurisdiction of the Court below .

that where promissory notes relating to the sale of one specific article

are all overdue and in the hands of one person it is a division of th e

cause of action contrary to said section 35 for that person to bring

successive actions on said notes .

APPEAL by defendant from the decision of :A_1[P\IAA, Co. J .
of the 7th of June, 1932, in two actions brought by plaintiff a s
holder of certain promissory notes made by the defendant i n
favour of Consolidated 3lotors (Victoria) Limited, on the 18th
of November, 1929, said notes being endorsed by Consolidate d
Motors (Victoria) Limited in favour of the plaintiff . The
plaintiff company had been financing Consolidated Motors, and
on October 30th, 1929, one Wallis, managing director of Con-
solidated Motors, brought to one Cooke, the accountant of th e
plaintiff company, an invoice shewing the purchase of a ear by
Consolidated Motors, and the plaintiff advanced $1,850 and too k
a bailee receipt . Shortly after Wallis brought to Cooke a con-
ditional sale agreement signed by the defendant for the sale of
the car for $2,800, of which $1,000 was payable forthwith, an d
the balance in monthly payments of $100 each for eleven
months, and a payment of $700 a month later, twelve promis-
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c0CET OF softy notes being signed by the defendant for the deferred pay-
APPEAL

ment, and he turned in an old car in lieu of the cash paymen t
1932

	

of $1,000. The conditional sale agreement was assigned to the
Nov . 1 . plaintiff company and the promissory notes were endorsed b y

RITHET Consolidated Motors and handed to the plaintiff . The first
CoxsoLi- two notes were paid by Consolidated Motors to the plaintiff . It

DATED LTD .
v,

	

then became known that the motor-car in respect to which th e
WEIGHT bailee receipt was given never existed and that the transaction

was a fraud by Wallis for which he was afterwards convicte d
Statement and sent to prison. The plaintiff brought two actions in the

County Court, one on the first eight notes of $100 each, and th e
second on the last $100 note and the $700 note. He recovered
judgment in both actions .

The appeal was argued at Vancouver on the 31st of Octobe r
and 1st of November, 1932, before MARTIN, GALLTHER, Mc-
PHILLIPS and MACDONALD, M. A.

O'Halloran, for appellant : Action should have been brough t
in the Supreme Court for the full amount claimed . They
divided the amount due in two parts and brought the two action s
in the County Court . There is no jurisdiction to do this an d
the actions should be dismissed : see Zn re A ykroyd (1847), 1
Ex. 479 at p . 488 ; Annual County Courts Practice, 1932, p . 89 ;
Bonney v . Wordsworth (1856), 18 C.B. 325 . Having succeeded

Argument in one action he abandons the excess : see Vines v . Arnold
(1849), 8 C .B. 632 ; In re Hill (1855), 10 Ex . 726 .

Lowe, for respondent : Section 35 of the County Courts Ac t
does not apply here : see Halsbury's Laws of England, Vol . 8 ,
p . 459, secs. 998-9 ; Brwunskill v. Powell (1850), 19 L .J., Ex .
362 . Rithet & Co. came in as holders in due course : English &
Empire Digest, Vol . 17, p. 466 ; Wickham v . Lee (1848), 1 2
Q.B . 521 ; Hartley v . Ayurst (1848), 11 L.T. To. 150 .

O'Halloran, replied .

MARTIN, J .A . : Since adjourning the case yesterday th e
Court has been going further into the question of jurisdiction ,

MARTIN, and we are unanimously of opinion that it would be highl y
J .A . desirable, if we could arrive at a firm view on that question, to

give judgment upon it now, which would obviate the necessity of
further expense and time in argument ; and after having given
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it further consideration we are all of the opinion that what i s
being done here is a division of the cause of action contrary t o
the provisions of section 35, and therefore the objection to th e
jurisdiction must be sustained .

The principal cases ~Lre those which were referred to yester-
day, and it is unnecessary to discuss them again . The Ayleroyd

case in particular w,t- relied upon by sir . O'Ilalloran, and, as
explained in the Braosl-ill case, it was relied upon chiefly by Mr .
Lowe, and in giving application to those judgments it appears
to us that where you have, as here, promissory notes relating
to the sale of one specific article, all overdue so far as thi s
case is concerned, overdue and in the hands of one person, in s o
far as these notes are in the hands of one person it would be a
division of the cause of action for him to split the actions an d
institute successive suits in order to get one overdue debt whic h
was in his hand . That, of course, does not relate at all to any
notes that may be in other hands, but we simply confine th e
decision to the case where a man has notes in his possession, an d
all overdue, in relation to the sale of one subject-matter, as w e
have here .

The result then is, the objection to the jurisdiction is sus-
tained, and the appeal twill be allowed .

Counsel have stated that both these cases depend on the sam e
objection. The same ruling will follow in the second case .

GALLIH&R, J.A. : I agree .

1 CPn1LLIPS, J .A. : I agree .

MACDONALD, J .A. : I agree.

Subsequently, on motion made on the 16th of November ,
and before judgment had been entered, the Court gave specia l
leave to the respondent to submit further appellate authoritie s
on the question of jurisdiction, being of opinion that it was "in
the interest of justice" to do so, under the circumstances, though
the indulgence was granted with reluctance because said authori-
ties should have been cited on the argument when the matte r
had been gone into at length . On the 5th of December th e
appeal came on for further consideration as aforesaid before th e
same Bench .
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Reid. K.C., for respondent, cited Re Clark v. Barber (1894) ,
26 Ont . 4i ; Re McDonald v. Dowdall (1897), 28 Ont . 212 ;
Harvey v. McPherson (1903), 6 O .L.R. 60 ; Re McKay v .
Clare (1910), 20 O .L.R. 344 and Re McGolrick v . Ryal l
(1895), 26 Ont . 435 .

demands of liability and of account, and submitted that n o
Argument ground was disclosed in the cases now cited for disturbing th e

judgment already pronounced .

Per curiamn : We affirm our prior judgment, and adopt th e
principle of the Clark v . Barber case, applied in McDonald v .
Dowdall (p. 214), as applicable to the circumstances of th e
present one, wherein also "the whole sum is past due and col-
lectable," arising as it does out of one sale of one article with
the whole purchase price overdue, as represented by the various
notes all held by the plaintiff, the total indebtedness of whic h
could have been set up and pleaded in one general count on th e
conditional sale agreement (if the question should turn on
that), and we prefer the decision in the Clark case to that in

Judgment Harvey v . McPherson should there be any real differenc e
between them in principle upon the dissimilar facts . There is
no magic in the giving of promissory notes, falling due succes-
sively, to pay for the purchase price of the same article by instal-
ments, and the difference in principle between actions upon suc h
notes and those founded upon, e .g ., successive bonds to obtain
the same result of payment by instalments, is not apparent ; and
cf. Re Gordon v. O'Brien (1886), 11 Pr . 287, for a case of
improper division into three actions of claims for four monthl y
rents overdue under one contract.

The appeal is allowed and the action dismissed .

Reid, I .C ., asked the Court to declare that the dismissal o f
this action be without prejudice to the bringing of another .

Per curiam : We do not think that we should add anything t o
our judgment .

Appeal allowed .

Solicitor for appellant : C. H. O 'Halloran .
Solicitors for respondent : Moresby, O 'Reilly d Lowe .

COURT OF
APPEAL

193 2

Nov . 1 .

RITHET
CTL I) Ll

D.

	

O'Halloran, for appellant, cited Richards v. Martin (18741) a7Na 1.T

	

) ,

23 W.R. 93, wherein there were two separate and distinc tWEIGHT
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FAMOUS CLOAK AND SUIT COMPANY LIMITED v .
THE PH(EXI X ASSURANCE COMPANY LIMITED .

COURT OF
APPEAL

193 2
Insurance, fire—Loss of profits insured--Policy—Construction—Arbitratio n

—1ward .

It was provided in a fire-insurance policy for $10,000 against loss of profits .

that "If during the term of this policy, such merchandise or any por-

tion thereof shall be destroyed or damaged by fire, this company shal l

be liable for any loss of profits and/or commissions in respect of suc h

merchandise which may result from such fire, to be ascertained as

follows, viz ., (a) The amount of the fire loss occasioned by damage to o r

destruction of the merchandise for which the company or companie s

insuring the same are liable shall first be ascertained as determined b y

adjustment ; (b) The loss of profits insured under this policy shall be

based on the amount of said fire loss "as determined under the abov e

paragraph (a) ; (c) The loss of profits as determined under paragraph

(b) shall not exceed the amount of profits which the assured woul d

have realized immediately preceding the fire in the ordinary course of

the assured's business from or out of the sale of such merchandis e

which has been damaged or destroyed. "

On March 19th, 1930, a fire occurred on the assured's premises and th e

parties proceeded to determine the amount of the loss by arbitration ,

as provided in the policy . The arbitrator found that the fire caused

damages to the extent of $49,000 and awarded an amount equivalent t o

the average net profit made by the plaintiff on the sale of its mer-

chandise during the year ending January 31st, 1930, i.e ., the sum o f

$2,182 .95 . A motion to set aside the award was dismissed .

on appeal, affirming the order of MACDONALD, J ., that on the sale o f

merchandise a merchant cannot arrive at his "profit" until he ha s

deducted the expenses incurred in earning it. It is the intention of

the policy that overhead expenses in carrying on the business must b e

deducted in arriving at the insured's "profits " and the arbitrato r

reached a right conclusion .

APPEAL by plaintiff from the order of \l<1CDOcALD, J. of the
15th of September, 1932, dismissing an application to set asid e
an award made by C . H. Locke, Esquire, arbitrator, determining
the loss of profits under a fire-insurance policy . By the policy the
Phoenix Assurance Company Limited agreed with the Famou s
Cloak and Suit Company Limited to insure said company to th e
maximum amount of $10,000 against loss of profits on finished
merchandise sold or unsold, in a three-story building on Ilastings
Street in Vancouver and occupied by the plaintiff company . It
provided that

Nov . 10.

FAMOUS
LOAF AN D
SUIT Co .
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may result from such fire, to be ascertained as follows, viz . ,
Nov . 10 .

		

(a) The amount of the fire loss occasioned by damage to or destructio n

of the merchandise for which the company or companies insuring the sam e
1 moUS are liable shall first be ascertained as determined by adjustment ;

CLOAK AND (b) The loss of profits insured under this policy shall be based on th e
SUIT
SUIT CO .

v .

	

amount of said "fire loss" as determined under the above paragraph (a )

THE

	

(c) The loss of profits as determined under paragraph (b) shall no t
PHcxix exceed the amount of profits which the assured would have realized imme-

Ass' ;
diately preceding the fire in the ordinary course 01 the assured's business

C o Co
from or out of the sale of such merchandise which has been damaged o r

destroyed ;
(d) The liability of this company hereunder shall not exceed the amount

of insurance by this policy nor a greater proportion of any loss than th e

insurance hereunder shall bear to all insurance covering the loss insure d

against by this policy .

On March 19th, 1930, a fire occurred on the premises causing
damage to the extent of $49,000 to the stock of merchandise on
hand. This sum was agreed upon as a proper adjustment of th e
tire loss and represented the damage done to the stock on hand .
The evidence disclosed that during the assured 's business year

Statement terminating on January 31st, 1930, merchandise costing $426, -
586 .26 was sold on the premises for $599,526 .49, shewing a
gross profit of $172,940 .23 . The operating expenses amounte d
to $155,933 .14, and the net profit of the year's business wa s
$19,007 .09. The percentage which the net profits bore to th e
laid down cost of the goods being 4 .45 per cent. The arbitrato r
concluded that if the assured is awarded an amount equivalen t
to the average net profit made by it on the sale of its merchandis e
during the year ending January 31st, 1930, substantial justice
would be done and he awarded the assured the sum of $2,182.95 ,
being 4 .45 per cent. of $49,000 .

The appeal was argued at Vancouver on the 9th and 10t h
of November, 1932, before MACDONALD, C .J .B.C ., MARTIN,

GALi,iiiri., IMCPI(ILL]us and MACDONALD, JJ.A .

J. IV. de13 . Fa.r7 is, K.C., for appellant : This is an insurance
of the profits on goods that were burned . The word "profits"

Argument
must be construed and the arbitrator found this to be "net
profits." We submit he is not entitled to go into the questio n
of "business" as such . When an insurance company uses lan -
guage in a policy that is not clear it must be construed agains t
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COURT OF If during the term of this policy such merchandise or any portion thereo f
APPEAL shall be destroyed or damaged by fire, this company shall be liable for any

Ioss of profits and/or commissions in respect of such merchandise which
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them : see Fowhes v . The Manchester and London Lite J.ssur- COURT OF
APPEA L

mice and Loan Association (1863), 122 E .R. 343 at p . 346 ;

	

—
llloorhouse v. Colvin (1851), 15 Beay . 341 ; Savill Brothers,

	

1932

Linn. v. Bethell (1902), 71 L .J., Ch. 652 at pp. 657-8 . The Nov . 10 .

burden of proof with reference to clause (c) of the policy is on
FAMOUS

the defendant : see The Glendarroch (1894), 63 L.J., P. 89 at CroAKAND

p. 91 ; Smith v. Nevins (1925), S .C.R. 619 at p. 638 .

	

SUIv Co .

Donaghy, Ik.C ., for respondent : The question is whether

	

TH E
Pim ` I x

"overhead" should be taken into account, and if it should the ASSURANCE

award is right. The word "profits" means "net profits" and

	

C O '
overhead should be taken into account : see Vulcan ilotor and

Engineering Co . v. Ilarnpson (1921), 3 K.B. 597 at p . 604 ; Argumen t

Castellain v . Preston (1883), 11 Q .B.D. 380 at p . 389 ; Drye r

v . Burrell (1883), 10 R. 585 at p . 598, and on appeal (1884) ,
9 App. Cas . 345 at p. 354 ; London and Lancashire Fire Insur-

ance Co . v. Bolands Ltd . (1924), A.C. 836 at p . 838 .
Farris, replied .

MACDONALD, C .J.B.C. : The appeal will be dismissed . It is
a very difficult case, as so many of these insurance cases are . Of
this I am perfectly certain, that the profits to which the appel-
lant claims to be entitled must be considered in reference to th e
overhead expenses of selling. We cannot say that the plaintiff
can segregate the destroyed articles, as Mr . Farris endeavoured
to do yesterday by the illustration of the coat, and say that the
profit in that case would have been the difference between the
cost of the coat and the amount that was received for it. That MACDONALD,

ignores altogether the overhead expense in carrying on the busi- aJ .R.a

ness, and that, I am quite sure, is not the intention of the policy.
I ani not prepared to go into all the details of the matter . That
is the general principle which I feel we are bound to apply to
this ease, that as to the profits provided for in this policy ther e
is a difference between the cost of the article and the selling
price, that is to say, overhead, must be considered .

I think the learned arbitrator has come to the right conclusion .

, J .A . : There is no doubt much to be said in favou r
of the clear and forceful way in which Mr . Farris has presented
the case for the appellant, but notwithstanding that, and even
bearing in mind that the learned arbitrator has not put forward

MARTIN,

J .A .
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Mr. F'arris 's contention in the way he has put it before us, an d
even assuming a misapprehension in that respect, and assumin g
further that Mr . Farris did present it to him as he presented it
here, as he has told us, and doubtless is the fact, yet nevertheless ,
having regard to the whole matter and after careful consideratio n
of the award, I have no doubt that upon the true construction of
this policy and the definition of the manner of ascertainment
as set out in the paragraphs on pages 77 and 7S, particularl y
paragraph (c), it is impossible, in my opinion, to be able to say
with any certainty that the arbitrator has not reached the right
conclusion, and therefore the appeal should be dismissed .

OALLIHER ,
J .A.

	

(ALLinr x T .A. : I agree .

McPniLi.rns, T .A . : My opinion is that the appeal should b e
dismissed . Firstly I would say this, that I see no error upon
the face of the award, if I were called upon to analyze it fo r
that purpose, but it is well known in matters of arbitration tha t
if there is , a question of law arising which is pertinent to th e
later award made, the correct course is to apply to a judge—
have a reference to a judge on the question of law . In this par -
ticular case no application was made for a reference, and appar -
ently the whole question here asked to be considered is one o f
law, because questions of fact are not open . We have had
addressed to us au argument based wholly upon law. If a
reference had been had and passed upon, then the arbitrato r
would have had guidance:. In this particular case he had n o

MCPHILLIPS, guidance upon the point of law. Counsel for the compan y
J .A. apparently took the risk of getting an award in his favour, bu t

wvllen the award is not in his favour, now it is said . that the
award. is wrong in law. I consider that it is not now open ..
That matter was very closely gone into by myself in The ('or-

poration of the City of Cumberland v . Cumberland Electri c

Light Company (1931), 43 B .C . 323 at pp. 531. 1) . I.t is too
late after the award to raise this point . The judgment of thi s
Court was approved by the Supreme Court of Canada i n
(1931), S.( .1 . . 717 . 71 .S . It is too late in this case after th e
award has been made to raise the point of law ; therefore I
think the only course to be adopted on the authorities is to
dismiss the appeal .
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MACDONALD, J .A . : While giving full consideration to the COURT OF
APPEAL

submissions of appellant's counsel, I have no doubt about the

	

._
ordinary business meaning of the word "profits" when used in

	

193 2

mercantile affairs. I cannot conceive how the difference between Nov . 10.

the cost price of goods and the selling price can fairly be
FAMOU S

regarded as "profit" without taking into account all outlays CLOAK AN D
Tnecessarily expended in securing the amount received on the Suz
y

Co .

sale of the goods . I think the view expressed by Scrutton, L.J.,

	

HE
PHQ:NI X

in Vulcan Motor and Engineering Co . v. Hampson (1921), 3 ASSURANCE

K.B. 597 at p. 605, while the facts are different and it may be

	

Co.

regarded as obiter, is yet logical and sound .
_Tor do I think any difficulty arises because the policy deal s

with "profits" or "commissions" on merchandise and not on th e
business itself . The fact remains that profits on the sale of MACDONALD,

merchandise cannot be ascertained without charging up the cost

	

J.A.

of merchandising. One cannot say he has a profit until h e
deducts expenses incurred in earning it. I think, too, that if
there is any reasonable doubt as to the true construction of th e
word "profits" in the main clause (although I personally do not
think there is a doubt), it disappears on referring to clause (c) .

I would dismiss the appeal .

Appeal dismissed.

Solicitors for appellant : Farris, Farris . Stoltz & Sloan.

Solicitors for respondent : Donaghy & Young.

23
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COLDICHTT v . COLDICI'TT .
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Nov . 16 .

Coroicurr
V .

COLD LCPT r

Statement

Argumen t

Judgment

On a petition by the wife fora decree of judicial separation on the groun d

of cruelty, beginning the 11th of August, 1931, and continuing wit h

intervening condonation and reconciliations until July 5th, 1932, afte r

the pleadings were closed a memorandum of settlement drawn by a

solicitor was entered into by the husband and wife on the 23rd o f

September, 1932. The terms of the settlement were not carried ou t

but previous to the trial respondent moved to amend his answer to

plead the agreement as a settlement of the differences between the

parties, and as an estoppel, and the petitioner replied denying that she

was bound thereby, as the respondent had elected to treat the agreemen t
as a nullity and had not acted upon it.

Held, that this document was without effect as it was a mere statement of
intention regarding their future conduct and had not been acted upon
and therefore did not preclude the petitioner from obtaining he r

remedy. The original cruelty was revived by slight acts of cruelty
which occurred on the 5th day of July, 1932, thereby entitling th e
petitioner to a decree of separation and the custody of her children .

PETITION ETITION by a wife for judicial separation from her hus-
band on the ground of cruelty . The facts are set out in the
reasons for judgment. Heard by IIACn0NALD, J. at Vancouve r
on the 14th to the 16th of November, 1932 .

_Marsden, for petitioner, referred to Pollock v . Tricks ainid

Stokes (1926), 21 Sask. L.R. 359 at p . 371 ; Balcoinbe v. Bal-

cornbe (1908), P. 176 ; Voss v . _Moss (1916), P . 155 .
G . F. I7. Long, for respondent, referred to hooter v. Hoope r

(1863), 3 Sw. & Tr . 251 ; I3al .sburi 's Laws of England., Vol .
1 .6, p . 540, sec . 1.096 ; 'lams v. ' l i ' s (1877), 3 P .1) . 42 .

1fAcnnx tr,n, J . : Magdalene Jane Coldicutt, the petitioner
herein, seeks to obtain a judicial separation from her husband ,
Samuel Herbert Coldicutt, on the ground of legal cruelt y
entitling her to such remedy.

In her petition, she states, somewhat at length, the course o f
their married life, dealing principally with acts of cruelt y
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extending over a considerable period . It is a distressing case, MACDOtiAru,

and I am endeavouring to shorten my remarks, as no good pur-
pose will be served by relating at length the various matters that

	

193 2

arose during the married life of these parties, and which neces- Nov. 16 .

sitated the petitioner leaving her husband repeatedly, the final COLDZCUZ P

departure taking place in the month of July of this year . In

	

w .

order to enable her to satisfy the Court as to the correctness of (or .Oni r

her statements as to misconduct on the part of the husband, sh e
was required, with reluctance presumably, to bring her daughte r
to give evidence in support of her position .

Cases of this kind give me great concern, and if I thought,
even at the present moment, as I am giving judgment, that an y
effort on my part towards a reconciliation would be successful, I
would adjourn my judgment, having that end in view . I am
satisfied, however, that such a course would not attain the objec t
thus sought to be gained, and that eventually I would have t o
give judgment in the matter .

There is considerable contradiction, as to whether cruelty too k
place or not . It has been very aptly remarked by Phillimore ,
L.J ., in delivering judgment in the case of floss v . ifoss (1916) ,
P. 155 at p. 161 :

	

Judgmen t

"When a wife comes into Court to complain that she cannot live with he r

husband because of acts of violence to her, and of a course of conduct tha t

has placed her life or health in danger, she thereby= opens up an inquir y

into the whole history of her married life . Although acts of violence com-

nutted at an earlier period. and which have not prevented her from living

with him, or going back to him after they have been separated, cannot b e

made the sole condition of an action of separation, they may form th e

subject of investigation and proof, with a view to determine what is th e

true issue in the case, whether the wife can with safety to person an d

health live with him now ."

And again in the same judgment I quote as follows :
These cases are decisions on Scotch law . But they are authorities for us .

Meaning, in the English Courts, which would be applicable
to this Province .

For in truth when a course of conduct is to be considered it is impossibl e

altogether to dissociate present conduct from the past, and acts not s o

g rievous in themselves may nevertheless operate grievously on the mind o f

the sufferer either as recalling past acts of violence or as causing fear o f

their recurrence.

I refer to this latter quotation because it has been contended ,
some considerable force, by counsel for the respondent tha t

the last aet of cruelty, which was all i n 1 by the petitioner, was of
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azacnoNALD, a trivial nature, and should not, of itself, operate so as to entitl e
J .

the petitioner to a decree for judicial separation . This does not
1932

	

result, however, in having my mind diverted to the conditio n
Nov. 16 . of affairs that existed for years prior to July of this year . I

COLDICUTT
was surprised by the respondent, in giving his evidence, statin g

v.

	

to me, under oath, that the black eyes, which would prove
CoU)zcumT beyond question cruelty suffered by the wife, were in no wa y

due to his actions, and that he was not aware how she had
obtained such a condition . The awkward position is put before
me, on the part of the respondent, that he, the husband, wa s
allowing his wife, who led a decent life, not being addicted t o
drink, to have black eyes, a bruised neck and bruised arms, with -
out his making an effort to find out, what person or persons had
been guilty of so ill-treating his wife . It led me, however, t o
the conclusion that her statement in this connection was correct ,
that he was the cause of her condition. It also led me to the
conclusion that the statements made admitting guilt on his par t
on several occasions, particularly to his brother-in-law and to hi s
father-in-law, were correct, and that he, at that time, in a
repentant mood, did admit that he had ill-treated his wife to th e

Judgment extent that I have shortly outlined .
Now these acts of past years, when condonation and recon-

ciliation had taken place, would be, as it were, wiped out . I
find that they did so occur, and it brings the matter down the n
to the question, as to what occurred in July of the present year .
The husband and wife had become reconciled on several occa-
sions : upon two of these, they went to the trouble of having a
document drawn . The query would be, why the document ,
unless there had been something of a serious nature which ha d
transpired, necessitating such an event taking place . Upon one
occasion, there was a lawyer engaged to draw up a formal docu-
ment reciting that the differences had ceased and that they wer e
once more reconciled .

So, at the beginning of this year, the situation was that th e
petitioner and respondent were living together, presumably mak-
ing an effort to act as married people should to one another .
The petitioner says that in both January and February ther e
were quarrels accompanied with violence. However, matter s
had been adjusted, and there is no doubt that, after these
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months, there had been a reconciliation which would amount to
condonation, and thus form a defence . But in July, the month
to which I have referred, an altercation took place between th e
husband and wife . The husband says it arose over a letter
written by the father-in-law with respect to some moneys due t o
him. Whatever the cause was for the quarrel, the question is ,
did it result in violence on the part of the husband such a s
would be considered as legal cruelty, that is, placing her in fear
of her life or limb ? I so find, and I accept her evidence in tha t
connection, based upon not only the contradiction to which I
have referred, but also upon the improbable statements made by
the respondent with respect to his prior acts, principally with
respect to the condition of his wife and beyond question, whe n
she was in the Y .W.C.A. Hostel shewing bodily injury.

When you have to test credibility, you cannot look into th e
minds of witnesses and decide which is telling the truth ; you
have to consider the surrounding circumstances and other state-
ments made in connection with the case, and thus form a stan-
dard by which you can judge whether a witness is telling th e
truth or not . There is no standard for probabilities, but, guide d
by affairs of everyday life, when you find a daughter, on th e
morning in July, crying out to the nephew of her father to come
downstairs and assist, and that nephew, declining to do so, it i s
easy for one to form a conclusion that there was a quarrel goin g
on at any rate, between the husband and wife, in which th e
nephew candidly admitted that he did not wish to take part .
But it must have been a serious matter, or the daughter would
not have called upon this person, whom you might almost term a

stranger . She was impressed with the idea that her mother

was being ill-treated to the extent of being injured by the father ,
and, as she said herself, and I accept her statement, this had
occurred repeatedly during the harried life--a most deplorabl e
state of affairs, as I have mentioned, and I do not think any
purpose would be served by my further enlarging upon th e

situation .

I find that legal cruelty on the part of the husband did occu r
in July, and that the petitioner was quite warranted in leaving
her husband, and unless the settlement, to which I will refer in
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a moment, would operate to the contrary, the petitioner i s
entitled to a judicial separation .

Then, after the answer had been filed by the husband, denying
all these allegations of cruelty, a friend of his and a member o f
the same society, was sought by the petitioner to intervene. She,
for months, had not received any assistance from her husban d
towards the support of herself and her children. She did wrong
in leaving her solicitor and thus embarking upon a movement o f
that kind ; she is quite candid in so admitting, in giving he r
evidence. The least that a client can do is to remain loyal to th e
solicitor, and expect, in return for that, loyalty on the part of
the solicitor . I speak somewhat feelingly on this matter ,
because only once during the many years that I was practising,
did an occurrence such as this take place, as far as my experienc e
was concerned, and I felt it more perhaps, than any other inci-
dent that had occurred during those long years . It is the duty
of a solicitor to be true and honest and loyal to his client, an d
that reciprocally the same loyalty should be given on the part o f
the client . However, in this case, no reflection whatever, as I
mentioned at the close of Mr . Beck 's evidence, rests upon him.
He was acting in the best interests of all concerned, and
called, on the telephone, the solicitor for the petitioner to se e
what his costs would be, and he, in his turn, in order to assist
the transaction, reduced his costs below the amount to which he
might otherwise be entitled .

Now, if that settlement, so arrived at, had been carried out ,
or had been entered into in good faith, there would be no trouble ,
but, just as had occurred in the previous transactions between
these parties, it was not carried out . It was made apparently
to be broken. Whether it was ever intended to be carrie d
out, I am very doubtful . M r . Beck, also was doubtful. He
thought, in other words, that he was simply being treate d
in a way that was unfair, considering the association tha t
existed between himself and the respondent . That is a matter ,
however, for them to deal with between themselves . The ques-
tion for me to determine is . was this document, executed unde r
these circumstances, binding to such an extent that the peti-
tioner becomes thus disentitled to the redress, which would other -
wise follow from my previous finding?
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If this had been an ordinary action, and the same events had
happened, I think I am quite correct in saying that a document
so signed, of that nature would have no effect, but, once th e
document becomes operative, and is acted upon, then it becomes
binding. Until that event has happened, it is much in the sam e
position as being in escrow . It stands between the parties, and
will be carried into effect in the future, but, until carried int o
effect, as I have already stated, it has no force, nor is it bindin g
between the parties . The respondent, in that respect, was quit e
candid ; in fact, he was very definite that when the wife did no t
come to his bed and board once more that the agreement of settle-
ment, or whatever it might be termed, was at an end . The
evidence of Mr. Beck, as to what took place, is material in
deciding the point that I have already discussed.

I refer particularly, as to the binding effect of this settlement ,
to the view taken by the Court in several cases which have been
cited, and particularly that of Balcombe v . Balcombe (1908) ,
P. 176 . There are also other cases along the same lines .

I consider this document, termed a settlement, never had an y
force or effect, except as a mere statement between the parties ,
as to what they might do in the future . It was never acted upon, Judgment

and has no force whatever such as would disentitle the petitione r
to her remedy of a judicial separation.

The result follows that the petitioner is entitled to a decre e
of judicial separation, and the custody of the two younger chil-
dren. I am making no order as to the other one, because I
think it is useless to make an order in these days awarding th e
father or the mother custody of a child	 a young lady, you
might term her	 of nineteen years of age. In fact, I have in
mind a case where application was made for habeas corpus, and
was refused, because it was shown that the party sought to be
thus taken from the custody of either father or mother was six -
teen years of age, and the Court considered it, as I consider it i n
this case, futile to order custody .

The petitioner is entitled to her costs .

Petition granted .
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~ ~set aside, and the objection to his right to so move cannot be cured by
LTD .

	

a subsequent entry of appearance.
Pictoria (B.C .) Land Investment Trust, Ltd . v . White (1920), 27 B .C . 35 9

applied .

APPLICATIOti to set aside an attaching order . The plaintiff
brought action for $1,125 in wages and personal injuries whil e

Statement in the employ of the defendant company. The defendant di d
not enter an appearance and the plaintiff attached the sum o f
$1,012 .86. The further facts are set out in the reasons fo r
judgment. Heard by 1JAc•DONALD, J. at Vancouver on the 17th
of November, 1932 .

C. F. ?MacLean, for plaintiff.
Cam pney, for defendant.

MACDONALD, J. : The plaintiff sues to recover $1,1.25 fo r
wages, and has also a separate claim for personal injuries .

On October 22nd, 1932, the plaintiff, by' garnishing proces s
attached the amount of $1,012 .86 . The defendant then launched
an application to set aside the attaching order on several grounds .
The application coming on for hearing, the objection is taken b y
counsel for the plaintiff that the defendant did. not appear in th e
action and, consequently, had no right to make application to se t

Judgment aside such attachment order . This objection being so taken ,
counsel reserved the point that he is not appearing on th e
application, except simply for the purpose I have indicated .

Counsel for the plaintiff relies upon the judgment of Muxi'in ,
J. in Victoria (B.C.) Land Inrestninent Trust, Ltd . V . White
27 B.C. 559 ; (1 .920), 1 W .W.E . 272, the contention being tha t
the defendant. has no stgt rs, not having entered an appearance .
Counsel for the defcndMnt contended that the ease referred t o
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1i7 ite is applicable . In any event, the procedure as to the
appearance is dealt with in the Annual Practice, 1932, p . 12 ,
and, I think, fully covers the ground . I quote as follows :

Appearance is the process by which a person against whom a suit ha s

been commenced submits himself to the jurisdiction of the Court . Until ,
therefore, the defendant enters his appearance he is not entitled to take an y
step in the action .

I stop at this point, to consider whether the application thu s
made by the defendant would come within the purview of thi s
statement of the law. He is not, by the application, reall y
taking a step in the action but, in defence of the result tha t
may he obtained by the plaintiff in the action, he is, in effect ,
doing so because he is endeavouring to deprive the plaintiff of a
security in the shape of the attaching order, which he seeks t o
retain as against the defendant .

I read further :
If he wishes to compromise the action, or pay the amount of the plaint-

~t£'s claim without appearing, his only course is to pay the plaintiff or hi s

solicitor according to the directions on the writ where it is for a liquidated
demand . Tie is not entitled, for example, to pay the money into Cour t
before entering appearance . The only exception to this rule of practice i s
where he desires to set aside the writ or service of the writ for irregularity
for which he is specially authorized to apply without entering a n
appearance ;

and reference is made to r . 30 of Order XII .
I thirk this extract from the Annual Practice should b e

accepted literally . It is intended as a guide as to the procedur e
to follow, and the effort of the Court should be to have procedur e
uniform, and not initiate any new procedure, and thus, as far a s
this application is concerned, create an exception where th e
defendant seeks to set aside an attachment order .

In my opinion, therefore, the objection is well taken, and th e
application is refused .

Application refused .

361
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was inapplicable but, in any event, appearance in the meantime MACDONALD ,

had been entered, and this would have a curative effect on hi s
application . If the objection is well founded, I think that the
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right to make the application must have existed at the time of Nov. 1 .

its inception, and that it cannot be cured by a subsequent act of McDoxAJ n
entering an appearance.
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Dealing, then, with the main objection, it seems to me that
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1.G\EW ANI) AGEE\" v . HAMILTON.

Landlord and tenant—Apartment flat—Porch at bark used by tenants
1932

	

Invitee—Railing on porch gives tray when leaned against by tenan t
Nov. 30.

	

—Tenant falling is injured--Hidden defect—Liability of landlord —
Repairs .

The defendant owned a building facing Broadway \Vest in Vancouver . On

the ground floor were three stores facing the street, with a staircas e

running from the street to the floor above where there were two apart-

ments, one on each side of a hall that ran from the top of the stairs to

a porch at the back of the building, from which there was a back

stairs to the ground . The plaintiffs rented one of the apartments and

the arrangement between the landlord and the tenants was that the

tenants would use the hall and porch in any way they chose with th e

understanding that they should keep them clean . Mrs . Agnew used th e
porch for drying clothes and dusting carpets, and as she was shak-

ing a carpet over a railing against which she wa-s leaning, the railing

gave way and she fell sixteen feet to the ground below, sustainin g

severe injuries . An action against the landlord for damages wa s

dismissed .

Held, on appeal, affirming the decision of MACDONALD, J . (MCPIIILLI's . J .A .

dissenting), that the appeal should be dismissed .

Per MACDONALD, C .J .B .C . and MARTIN, J.A . : That the agreement with the

landlord was that the plaintiff tenants could use these conveniences

(stairs, hallway and porch) in any way they chose, the only require-

ment being to keep them clean and they and one other adjoining tenan t

had the exclusive right to the use and occupation thereof : said porch

was really part of the contract of renting, and the landlord was not

responsible for the accident.

Per MACDONALD. J .A_ : That there was a collateral supplemental agreemen t

between the landlord and the tenants to use the porch for domesti c

purposes, bringing about the relationship of licensor and licensee . The

licensor should take reasonable care to keep the place safe, and in vie w

of the evidence reasonable care was taken, having regard to the purpos e

for which the rail was placed there .

APPEAL by plaintiff from the decision of ,MACDONALD, J . Of
the 13th of June, 1932 (reported, ante, p. 147), dismissing a n
action for damages owing to the plaintiff, Mrs . Agnew, falling
from a porch at the back of a building in which she lived wit h
her husband, the railing having given way as she leaned agains t
it . The building, belonging to the defendant, faced oil Broad-
way West . There were two stores on the ground floor and a
stairway led from the street to the floor above, where there wer e

COURT OF
APPEAL

AGNEW
v .

HAMILTO N

Statement
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two apartments, one on each side of a hall that led from th e
front stairs to a porch at the back of the building, for whic h
there was another stairway to the ground . The tenants of th e
apartments were allowed to use the hall, stairways and porch on
the understanding that they were to keep them clean . The
porch was used for drying and cleaning clothes, and the plaintiff ,
Mrs . Agnew, was shaking a carpet over the railing of the porc h
at the time it gave way and she fell to the ground sixteen fee t
below and was badly injured .

The appeal was argued at Vancouver on the 29th and 30t h
of November, 1932, before MACDONALD, C .J.B .C ., MARTIN ,

GALLIHER, MCPHILLIPS and MACDONALD, JJ.A.

Grossman, for appellant : The railing on the porch constituted
a trap for which the landlord was responsible . We rented th e
apartment only, but we had the right to use the porch . Our
demised premises ended with the outer wall : see McPherson v .

Credit Foncier Franco Canadian (1929), 3 W .W.R. 348 ;
Fraser v . Pearce (1928), 39 B .C. 338. From the facts it mus t
be inferred that the landlord is liable for repairs : see Cavalier

v . Pope (1906), A .C. 428 .
O'Brian, K.C., for respondent : There was no agreement t o

repair. The porch was periodically inspected and this was a
defect that could not be discovered . The railing was subject t o
constant pressure by the plaintiff and it was not constructed fo r
the purpose of standing pressure of this nature. The weaknes s
in the railing was due to natural deterioration : 7 Can. B.R. ,
pp. 668-9 ; Gordon v. The Canadian Bank of Commerc e
(1931), 44 B .C. 213 ; Watt v . Adams Bros . Harness Mfg . Co. ,

Ltd . (1927), 23 Alta. L.R. 94 at p. 105 . No reasonable inspec-
tion would disclose this defect : see Pritchard v. Peto (1917) ,
2 K.B. 173 ; Healce v. City Securities Co . Ltd. (3932), S .C.R .
250 . The plaintiff being there as a licensee only, the defendan t
is not under any liability : see Ivay v . Hedges (1882), 9 Q .B.D.
80 ; Halsbury's Laws of England, Vol. 21, p . 392 ; Hime v .

Lovegrove (1905), 11 O .L.R. 252 ; Taylor v . People 's Loan &
Savings Corporation (1930), S.C.R. 190 at p . 193 ; Graham v .
Commissioners Niagara Falls Park (1896), 28 Ont. 1 at p. 7 ;
Sutcliffe v. Clients Investment Co. (1924), 2 K.B. 746 .
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Grossman, in reply, referred to Du:aster° v . Hollis (1918), 3
K.B . 795 ; Trott v . Kingsbury (1 .933), 3 W.W.R. 1061 at p .
1064, and Robert Acidic d )Sans (Colliecios) v . Dumbrecir

(1929), A.C. 358.

ACDO ALD, C .J .B.C. : I think the learned judge was righ t
in his conclusion . He had the advantage, of course, of seein g
the locus and going over all these points carefully and came to
the conclusion that the owner and the two tenants at different
times came to an understanding that they could . have the use o f
these hallways, stairways, porch and railings and let them int o
possession of them . All that the two tenants were to do was to
arrange between themselves, but they could use these conveni-
ences in any way they chose, the only requirement being tha t
they should keep them clean . If that be so, they were really
part of the contract of renting . They entered into verba l
leases . We have nothing to tell ns what the terms of
these leases were except what has been developed in thi s
case by what they afterwards did, and what they afterward s
did was to use these conveniences in common and keep the m
clean in common. The landlord apparently had nothing to do
with them	 did not interfere in any way. The inference I
draw, and I think it is the inference the learned trial judge.
drew, was that he had given them up to those two tenants an d
that they were in occupation of them during all this time . Of
course, if they were so, the landlord is not responsible for the
accident complained. of.

There might be another view of it . Mr. O 'Briaa took the
point that these tenants were licensees . I do not think so. They
are what I have already said, that is to say, I think the use o f
these conveniences was part of the rental .. But even if we
assume for a moment that they were licensees, the plaintiff' s
wife, Mrs . Agnew, was using this railing in a way which i t
was never intended to be used . It was simply put there as a
guard against the edge, of the porch so that no person woul d
inadvertently walk over the porch and fall down . She used it
for the purpose of shaking her rugs and she leaned against i t
very heavily apparently when it broke. That was not the pur-
pose for which it was erected and I think when she made that
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use of it, she was not making the use it was intended . The COURT O F
APPEALrailing had been put there originally, it had been constructe d

well and according to standard practice according to the builders

	

193 2

who were witnesses and I think including the building inspector Nov. 30 .

for Vancouver City. There was no original defect in it, and the
AGNEW

only defect in it at the time it fell was that the nails had become

	

v.

rusted and broke off under the pressure of Airs . Agnew when she HAMILTO N

came against it . There was no evidence that there was any
sign of weakness in that rail, that there was any signs that the
nails had become rusted, so that the landlord if he on making
an inspection or the painter who did made an inspection would
be unable to see any defect, therefore, it was not a defect know n
to the landlord .

As far as the phrase, "ought to have known" is concerned, I
MAC

C .J.R

DON
.c .
ALD ,

discard that altogether, because I think it has no application t o
a case of this kind. So that, in either view of the case, th e
landlord is not responsible for what happened. It is unfortu-
nate, of course, for Mrs . Agnew that it should have happened ,
but we must be careful not to express our sympathy for on e
party at the expense of the other . We must decide it according
to law, and I think the learned trial judge came to a ver y
sensible conclusion when he decided as he did . The appeal
should, therefore, be dismissed .

MARTIN, J.A. : The special facts in this case as found by the
learned trial judge, after having had a view of the premises, ar e
that the porch in question was a part of the demised premise s
and that it was so considered and treated by the two tenants in

MARTIN,their exclusive joint user, with the landlord's consent, and that

	

J .A .

they could have excluded anyone else from occupying it . Since
the learned judge so viewed the evidence, and there is ample
upon which that view can be justified, there is, in my opinion ,
an end of this appeal, and, therefore it should be dismissed .

GALLZxnx, J .A. : On one phase of the question I am not clea r
and would have asked to have had the ease reserved in order tha t
I might look into it, but as I understand I am the only one wh o
desires that, that the majority of my learned brothers—in fac t
all my learned brothers are in a position to deliver their judg-

GALLIIIER ,
J .A .
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went at the present time, I do not think, as my judgment, which-
ever way it might go at the end had it been reserved would not
alter the position, I do not ask it to be reserved on my account .
Ilowever, I wish to say on one feature of the case on which I
have no doubt, that is, that the plaintiff was in the position o f
a licensee, and as to the question what was incumbent upon the
landlord to do in the case at Bar, that as I say I am not just at
the moment prepared to pass judgment on, but I would simply
say that I will not dissent from what I understand is th e
majority judgment of this Court .

MCPHrr,zrrs, J .A . : I am of the opinion that the appeal
should be allowed, and without the slightest hesitation, in m y
view of the law. The plaintiff's case has been made out both
upon the facts and the law . The question of "invitee" and
"licensee" has been very often referred to and has some com-
plications, but what is the ease we have here ? A very simpl e
ease of landlord and tenant	 duplex apartments—a case of two
apartments, side by side, with a front and a rear entrance, and I
am clear upon the evidence that the landlord never gave up con-
trol of the rear entrance and the surrounding area of that rear
entrance and staircase	 the accident taking place at the rear
entrance at the head of the staircase on the second floor conse -

MCPHILLIPS, quent upon the failure of the barrier whereby the wife of the
J .A .

		

tenant was precipitated to the ground below and suffered seriou s
injuries.

It seems to me it would be absurd to say that the landlord di d
not retain control 	 he had to do so to ensure to the lessees o f
each apartment the full use of the rear entrance and what ha s
been termed the porch .

Then let us go to the original construction of this building .
Courts are not bound by civic inspectors, building inspectors o r
anything that they may do or write in the matter . Courts are
not bound by scientists, physicians or others. The Court has to
look at the facts and apply the law. To think that it was
thought to be a sufficient barrier for safety to nail a small scant -
ling up against the side of the building and then driving nail s
in on the slant, that was what was done . That was the situatio n
of things. for something over twenty years, and no evidenc e
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whatever that it was examined . -We know what our climate i s
—exposed to wind and weather, changes of temperature and s o
on, no examination in the way of examining the scantling as t o
dry rot or decay and as to the state of the nails and condition o f
the wood—no inspection by the landlord of that nature or kind .
The inspection that is shewn as being made was merely perfunc-
tory. This lady in the discharge of her household duties wa s
engaged in shaking a rug —a small rug over the barrier men-
tioned . This lady only weighed about 11S pounds accordin g
to the evidence . One can form an idea what a light thrust it
would be against that barrier if her weight was pressed agains t
it . What strength would she be exercising in shaking a smal l
rug ? - one whatever . The truth of the matter was, there was
dilapidation ; it was shewn on the evidence that the rust in th e
nails and the condition of the wood was such that after it gav e
way it was little to wonder at affording no security whatever
and it was a concealed trap . This defect was a concealed trap ,
it was not obvious or open, so that this lady could have observed
it . What is the idea of the barrier ? The idea of it is no doubt
protection ; and what a snare it was in this case. The learned
judge could not by a view which he took acquaint himself wit h
anything that would be a matter of advantage except to see th e
original wood and nails after the barrier broke away and ther e
is no evidence of this . The barrier deludes the tenant and hi s
wife, it outwardly had the appearance of security to them, when
on the other hand owing to rot and decay it was a snare and a
delusion, no protection whatever . That is this case and if it i s
proposed to carry this case any further, I shall take occasion	 or
I might even independent of that—take occasion to put my
judgment in writing. The pressure just now is too great owin g
to the very long list of appeals. In my opinion and with grea t
respect to the learned judge in the Court below the conclusio n
arrived at by him was wrong 	 the judgment should be reverse d
and the appeal should be allowed .

MAC.DONALD, J. l . : I am not disposed to adopt the view tha t
this porch formed part of the demise ; that is, that the landlord MACDONALD ,

in addition to renting the suite to this tenant also rented the

	

.LA .
porch. I think the better view is that a collateral supplemental
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agreement was made by the landlord with two tenants (one th e
appellant) that they should have the use of this porch and othe r
parts of the building for domestic purposes, viz ., for storing or
other uses of that kind. That being so the relationship between
the landlord and the plaintiff (the wife) was that of licensor an d
licensee . It was the duty of the licensor to take reasonable car e
not to expose the licensee to hidden danger . He should take
reasonable care to keep the place safe . In view of all the evi-
dence, including inspection, I think reasonable care was taken,
having regard to the purpose for which the guard rail was placed
there. It was only thirty inches high, with upright support s
and a two by four piece of timber across the top. Obviously i t
was never intended to serve any other purpose than to act as a
guard, and it was negligence to place the weight of the bod y
against it from time to time .

I would dismiss the appeal .

Appeal dismissed, McPhillips, J .A. dissenting .

Solicitors for appellant : Grossman, Holland d Co .

Solicitor for respondent : C . M. O'Brian .
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LASALLE EXTENSION UNIVERSITY v . LINLEY . COURT OF

APPEA L

Practice—Foreign company—Security for costs—Carrying on business
193 2

Company—"Residence"—County Court Order X11H ., r. 1 (a) .
Oct . 17 .

The plaintiff, a foreign corporation with head office in Chicago, U .S .A ., but -

registered as an extra-provincial company in British Columbia with an LASALL E

office in the City of Vancouver, brought action in the County Court EXTENSIO N

against the defendant on two promissory notes . On the defendant's
UNivvRSIT Y

application for security for costs it appeared that the only assets of

	

LINLE Y

the plaintiff company in British Columbia were $10,000 in outstandin g

book accounts of uncertain value, and the plaintiff was ordered t o

furnish security in the sum of $50 for the defendant's costs of th e

action.

Held, on appeal, affirming the decision of ELLIs, to. J., that the order below

was properly made .

Per MARTIN, J .A. : The question turns upon the consideration to be give n

Order XVIII ., r . 1 (a) of the County Court Rules, and in the ease of a

company where it has more residences than one, the rule applies and th e

Court may order security to be given . In order to exclude jurisdiction

of the Court the residence within the Province must be the sole one .

Per MACDONALD, J.A. : The situs of this company is clearly outside th e

Province even although also located within the Province . A compan y

may have a residence or be located in more than one place . Whether

or not, therefore, it `"resides" within the Province it has a residenc e

beyond it and is therefore within the rule and security for costs shoul d

be given.

APPEAL from an order for security for costs . The plaintiff
is a body corporate having its head office in the City of Chicago,

U.S.A., and is registered as an extra-provincial company in
British Columbia, having its registered office at 801 Georgi a
Street in the City of Vancouver . The plaintiff brought action i n
the County Court against the defendant for $300, the balanc e
due on two promissory notes. The defendant applied unde r
Order XVIII . of the County Court Rules for an order that the statement

plaintiff do give security for the defendant 's costs, on the ground
that the plaintiff resides out of British Columbia . It was
ordered that the plaintiff give security for the defendant 's cost s
in the sum of $50. The plaintiff appealed .

The appeal was argued at Vancouver on the 11th of October ,
1932, before MACDONALD, C .J.B.C., MARTIN, GALLIIIER, Mc -
PIZILLIPS and MACDONALD, M.A.

24



370

	

BRITISH COLUMBIA REPORTS .

	

[VOL .

COURT OF
APPEAL

193 2

Oct . 17 .

LASALLE
EXTENSION
UNIVERSIT Y

V .
LI\LE Y

Argument

MACDONALD ,
C .J .R.C .

MARTIN,

Bray, for appellant : The affidavit in support is on informa-
tion and belief and does not state the grounds thereof as require d
by Order X\T., r . 3. This is the same as rule 523 of th e
Supreme Court Rules, and the source of the information mus t
be given with grounds of belief : see Annual Practice, 1932, p .
690 ; In re United Buildings Corporation and City of Vancou-
ver (1913), 18 B.C. 274 at p. 289 ; The King v. Licence Com-

missioners of Point Grey, ib . 648 .
George Duncan, for respondent : An affidavit in support i s

generally necessary but not in this case, where it appears in the
plaint that the plaintiff's head office is in Illinois : see Annual
Practice, 1932, p. 1416. A company may have more than one
place of residence : see Masten & Fraser's Company Law, 3r d
Ed., 122-3 ; Swedish Central Ry. Co. v . Thompson (1925), A .C .
495 . The cases of Bank of Toronto v . Pickering (1919), 4 6
O.L.R. 289, and Ehmka v. Border Cities Improvement Co .

(1922), 52 O .L.R. 193 at 196, were cited but the Companies
Act overrides these decisions, and an order for security may b e
given where it appears that the plaintiff company may not b e
able to pay : see The Kilkenny and Great Southern and Wester n

Railway Company v . Feilden (1851), 20 L.J., Ex. 141 at p .
143 ; Canadian Railway Accident Co . v. Kelly (1907), 1 6
Man. L.I. . 608 .

Bray, replied .
Cur . adv. vult .

17th October, 1932 .

M- Ac DONALD, C.J.B.C. (oral) : I would dismiss the appeal .

, J .A. (oral) : This case, in which we reserved judg-
ment, raises an important question respecting the giving o f
security for costs by a company in the County Court, not in the:
Supreme Court, because there is a distinction in the statutes, a s
pointed out by Mr. Bray/, in that the section relating to the giv-
ing of security in general is confined to the Supreme Court alone .
It is obviously, from the ease submitted, a matter which shoul d
be rectified, because there is no reason, of course, why litigant s
in the County Courts should not obtain the same protection a s
those in the Supreme Court . But the matter has now to b e
dealt with as it stands under the statute .
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The question turns upon the consideration to he given t o
Order XVIII., r . 1 (a) of the County Court, which says tha t
security for costs may be ordered in the following case : "Where
the plaintiff resides out of British Columbia . "

The section to which I just referred is the general section of
the Companies Act, B .C. Stats . 1929, Cap. 11, Sec . 249, and it
does not relate to the County Court, as I find from the interpre-
tation section 2, which says "Court means the Supreme Court"
instead of extending it to include the County Court : therefore,
as I said, the latter is excluded.

The other section of the Companies Act upon which Mr .
Bray relied is section 179, which says that 	

Subject to the provisions of this Act and the laws of the Province, a n

extra-provincial company registered under this Act may within the Province

carry on business in accordance with its certificate of registration, and fo r

that purpose exercise the powers contained in its charter and regulations .

Mr. Bray 's submission was that, carrying on business—whe n
it can be said that when a company is "carrying on business "
within a Province	 in itself constitutes, in the ordinary mean-
ing of the expression, "a residence" within the Province, an d
therefore the company must be taken to reside in the Province, MARTIN ,

and as it has a residence within the Province, the fact that it

	

J .A .

may also have a residence outside the Province would not deba r
it from the benefits of the one within it .

I have given careful consideration to the matter, and also to
a number of cases in addition to those cited by Mr . Bray, and
which I had better cite for reference because they are very
important, and the leading one is Newby v. Von Oppen et al .
(1872), L .R. 7 Q.B. 293, where there is a very instructiv e
judgment of the Court of Queen ' s Bench delivered by Black-
burn, J ., wherein it is clearly laid down that where a person i s
carrying on business it therefore acquires a residence within th e
meaning of the Act . That decision, which is the leading one, is
fortified by succeeding eases, being decisions of the Court o f
Appeal, e.g ., Ilaggin v. Comptoir J Escornpte de Paris (1889) ,
23 Q.B.D. 519 ; Dunlop Pneumatic Tyre Company v . Actieu-

(lesellsclraft fur _Motor, (C.c. Co . (1902), 1 K.B. 342 ; and
Olcu-ra cC Co. Limited v. J or bacl ;a .Ierneerks Aktiebolag
(1914), 1 K.B. 715 .

It is therefore established that the main ;submission that resi -
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deuce is in general satisfied by the carrying on of business i s
correct, and that the essentials postulated by Lord Collins in th e
Dunlop case (pp . 346-8) have been satisfied here, and if th e
matter ended there then there would be no doubt that this order
should not be supported. But the difficulty we are met with i s
this, that those cases, while they establish the jurisdiction o f
the Court in an initial manner, are not entirely conclusive on
the present question, because, as is pointed out in one of them,
the expression "plaintiff" may have the aspect of ordinary
"individuality," and not "concrete entity"—p . 346 . And when
one looks at the present rule it is apparent that it is not primaril y
so projected, although it does include a company, because it doe s
not take into consideration the fact that the company, as Black -
burn, J ., and also Lord Collins (p . 348) said, may "reside " by
carrying on business, in two places at once ; and see Mathew ,
L.J., at p . 349 . What we are met with here is the respondent ' s
submission that it is not enough for a company to shew that i t
has a residence within British Columbia, because the fact tha t
it has also another residence without enables the Court to make
the order for security .

I may say it gave inc considerable difficulty to arrive at th e
conclusion that this last submission is correct, though it is not
altogether to my satisfaction . But looking at the statute and th e
rule, I feel it impossible to say, though not without doubt, that ,
contrary to the opinion that prcv,iih 1 below in the case of a
company where it has more resided( ( s than one, the rule i n
question here does apply, and the Court may order security to
be given . It seems that this is pushing the statute to th e
furthest limit of its construction	 I think there is no doub t
about that—but at the same time, it is at least more than desir-
able that such a construction can, as is fairly open, be given tha n
to hold that it was the intention to exclude the jurisdiction o f
the Court where the residence within the Province was not th e
sole one. It was aptly said in the Newby case (296) tha t
there may be two domiciles and two jurisdictions ."

I therefore agree in the dismissal of the appeal, though, as I
say-, not without some doubt, but it is not sufficient to warran t
my dissent .

GALLIIIEY., 7 . 1 . (oral) : I would dismiss the appeal .
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McPHILLIPs, J.A. (oral) : I would dismiss the appeal . COURT OF
APPEA L

A great volume of litigation goes on in the County Court, —
and it has its distinctive practice .

	

I think the first thing that 1932

gives one pause is that it is a registered company importing in Oct .

	

11 .

that foreign residence . And again, considering the policy of the LASALLE

law, even if it is a domestic company in proper cases an order FxTENSIO N

L NIVERSIT Y

may be made for security .

	

v.
LINLEY

Then it has been suggested at this Bar that the company has
some large assets in the shape of debts owing to it in this Prov-
ince. The cases referred to by Mr . Duncan shew that that i s
not a class of assets obviating the necessity that security be McPIILLIPS ,

J .A.

directed . The assets must be of a real nature, such as real
estate, something tangible . I should fancy that these debt s
owing to it are rather intangible in any case, and my conclusio n
upon the whole matter is that a case was properly made out fo r
an order to be made that security be given. I am therefore of
the opinion that the order made by the learned judge in the
Court was properly made, and this appeal should be dismissed .

I\IACDOXALD, J .A . : This is a simple rule of practice (Order

XVIII., r. 1 (a) County Court Rules) and if it is possible t o
interpret it as applied to the facts of this case to carry out the
purpose of the rule it should be done . Obviously it is important
that a foreign company with a registered office in this Provinc e
should provide security for costs unless it has sufficient assets i n
this Province to make such an order unnecessary . Many of
these extra-provincial companies carry on business here in a
single room with perhaps one agent and with few a- In
such a case obviously the foreign company should not :1 and in a
better position in this respect than an individual out of th e
jurisdiction launching an action here .

If of course the foreign company has sufficient assets in th e
hands of the local company the judge in the exercise of his dis-
cretion should not make an order . Here the only assets ar e
$10,000 in outstanding book accounts . Their actual value i s
not stated and the judge might very well regard them as uncer-
tain and perhaps largely uncollectable . At all events, having
exercised his discretion, we should not interfere .

MACDONALD,

J .A.
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The only question therefore is whether or not the rule applies .
APPEAL

It is as follows :
1932

	

"Security for costs may be ordered

	

. . where the plaintiff
Oct . 17 . resides out of British Columbia," meaning in this case "wher e

LASALLE
a company resides out of British Columbia." The word

EXTENSION "resides" as used in this rule and as applied to a company need
UNIVERSITY not be interpreted technically. It refers to a company "located"

LINLEY beyond our jurisdiction. The situs of this company is clearly
outside the Province even although also located within the

MACDONALD, Province. A company may have a residence or be located in
~A• more than one place. Whether or not, therefore, it "resides "

within the Province it has a residence beyond it and is therefor e
to my mind within the rule . This interpretation carries out th e
purpose of the rule and should be given effect to .

I would dismiss the appeal.

Appeal dismissed .

Solicitor for appellant : Thomas E. Wilson.

Solicitor for respondent : Francis Layton.
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DIXON v . DIXON .

Husband and wife—Constitutional law—Deserted wife—Application fo r
order against husband—Magistrate—Powers of—Prohibition—R .S.B.C .

1924, Cap . 67, Sec . 4—B .C. Slats. 1862, Cap . 116—B.N .A . Act, Sec . 96 .

On the issue of a summons against a husband under the Deserted Wives '

Maintenance Act, the husband applied for an order nisi to spew caus e

why a writ of prohibition should not issue to the police magistrate t o

prohibit him from proceeding on the summons on the ground that th e

Deserted Wives' Maintenance Act is ultra vires the legislative powers

of the Province, the Legislature having no power to appoint any perso n

to deal with the matters in question, and the appointment of a magis-

trate as prescribed in said statute is ultra vires the Province and con-

trary to section 96 of the British North America Act. The applicatio n

was dismissed .

Held, on appeal, affirming the order of MoRRZSON, C .J .S.C . on anothe r

ground, viz . : that as the Act entitled "An Act to protect the Property

of a Wife deserted by her Husband" passed by the Colony of Vancou-

ver Island on July 10th, 1862, contained the principle which is now

embodied in the Deserted Wives' Maintenance Act by which the Chie f

Justice of Vancouver Island and magistrates were given jurisdiction t o

make orders protecting the earnings and property of the wife from

claims by the husband, the additional duty of deciding such questions

was thereby imposed upon magistrates and so on that ground th e

application was properly dismissed.

APPEAL by defendant from the order of MoRRIsoN, C.J.S.C .
of the 6th of June, 1932, dismissing a motion for an order nisi

to shew cause why a writ of prohibition should not issue t o
George R. McQueen, Esquire, deputy police magistrate in
Vancouver, to prohibit him from proceeding on a summon s
issued under the Deserted Wives' Maintenance Act .

The appeal was argued at Vancouver on the 18th of Novem -
ber, 1932, before MACDONALD, C .J .B.C., MARTIN, GALLIHER ,

MePiluAdes and MACDONALD, M.A.

J. A . Machines, for appellant : The question is the right of
the Province to clothe a magistrate with authority to adjudicat e
under the Deserted Wives' Maintenance Act. The Province
cannot say who shall be a judge : see Roskiwich v . Roskiwich

(No. 2) (1931), 3 W.W.R. 614, and on appeal (1932), S.C.R.
570 ; In re Small Debts Act (1896), 5 B.C . 246 ; Rousseau v .
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as matrimonial matters are confined to the Supreme Court : see
Slanec v . Grinstead (1932), 3 D.L.R. 81 at p. 93 ; O. Mar-
tineau & Sons, Ld . v. Montreal City (1932), A.C. 113 .

A. H. MacNeill, K.C., for respondent : Under an old Act of
Argument 1862, passed by the Colony of Vancouver Island, formin g

part of what is now British Columbia, before Confederatio n
(C .S .B.C. 1877, Cap. 116, No. 9) magistrates were empowered
to make orders protecting the wife's property from her husband.
The magistrate has therefore jurisdiction : see also Regina v.
Bennett (1882), 1 Ont. 445 at pp . 458 and 462 ; Regina v.
Bush (1888), 15 Ont . 398 ; Ex yarte Williamson (1884), 24
N.B.R. 64 ; Reg. v. Sweeney (1912), 1 D.L.R. 476 at pp .
480-1 ; Ganong v. Bayley (1877), 17 X .B.R. 324 .

Machines, replied .

Cur. adv. volt .

2Sth November, 1932 .

Alma. .~AT a, ( .J .B.C. (oral) : We have had little time to
consider the ea and having regard to the importance of it not
only in the pr-it case but also in relation to magistrates an d
Workmen's Compensation Boards and other analogous cases, I
have been unable to give it the attention I should have taken . I
find, however, that before British Columbia came into th e

MACDONALD, Union, there was a statute of Vancouver Island, which was then
C .J .B .C . a separate colony, in 1862, containing the principle which i s

now embodied in our Deserted Wives ' Maintenance Act i n
which magistrates were given jurisdiction to make orders pro-
tecting from any claims of the husband the earnings of the wife .
At that time the husband had the right to her earnings and i n
that way the statute was a deprivation of his right to these earn-
ings . It simply imposed upon magistrates an additional dut y
of deciding such questions . I think the order of the magistrate
should be sustained .

COURT OF Rousseau (1920), 3 W.W.R. 384 ; Burk v. Tunstall (1890) ,

Nov. 28 . for Ontario v. Attorney-General for Canada (1925), A.C. 750 .
DIXON The attempt to give a magistrate the power to adjudicate on a

v .

	

matrimonial matter is constituting him a Supreme Court judge ,
Drxo x

APPEAL
2 B.C. 12 ; Re McLean Gold Mines Limited and The Attorney -

1932

	

General for Ontario (1923), 54 O .L.R. 573 ; Attorney-General
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MARTIN, d .A. (oral) : A difficult and important question of
curial jurisdiction has been raised by this appeal arising out o f
the language used in the British North America Act, sec . 96 ,
wherein it is provided that the National Government shal l
appoint the judges of the Superior, District and County Court s
in each Province, excepting those of the Probate Courts in Nov a
Scotia and New Brunswick, and the same language is practically
repeated in section 100 providing for their salaries and als o
those of the judges of the Admiralty Courts .

It has been recently said by the Privy Council in the case o f
O. 7Ie, , %icstie tit's Sons, Ld . v . Montreal City (1932), A.C. 113 ,
121-2, tiv here the subject has been elaborately dealt with, that
modern legislation has "accentuated the difficulty in defining i n
this matter the frontier between Provincial and Dominion terri-
tory," i.e ., in the appointment of the judges .* Fortunately,
from the view that I am enabled to take, it does not becom e
nee --ac\ to enter into a consideration of the very difficult ques-
tion ,H to what is meant by the expression Superior, District ,
and County Court judges, but I might be permitted just to say
this, by way of warning, that the expression "District Courts "
might well be taken to denote something, not only from th e
juxtaposition of the language but the subject matter, that lies
between the Superior and the County Courts ; and in order to
understand what the Fathers of Confederation had in vie w
when that was inserted, historical consideration would have t o
be given to the state of judicial affairs in Canada at the time of
Confederation, because there are numbers of different kinds o f
Courts which might well have been in the consideration of th e
legislators of that time . Just to give an example by way of
illustration, the Fathers of Confederation—including very many
able lawyers, one of them afterwards a distinguished judge of
this Province, Mr. Justice GRAY—would have, of course, a wid e
knowledge of the curial circumstances relating to the great
Nation to the south of them, and, indeed, it is more than com-
mon knowledge that the Federal District Courts of the Unite d
States have jurisdiction throughout the various districts of tha t
great country, which would he something that our legislator s

I`NoTE.—tompase also Bract() ear General de la Pro, hr,, de Quebec N .

5lanec . 54 Que . N .B . 230 ; (1933) 2 D .L .R . 239 .--A .M .
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COURT OF would have in view, and I shrink from saying, with any attemp tAPPEAL

at definiteness, what might be considered to be the full import
1x32

	

of that expression . There are, for example, Small Debts Courts ,
Nov. 28 . Surrogate Courts, Division Courts, Magistrates' Courts, and al l

that sort of thing, which are in general status below CountyDixo N
v.

	

Courts, and they are not mentioned in the statute at all, yet
Dixox there seems to be a disposition in some of the cases to bring the m

under the expression "District Courts" and it is in that aspec t
that I wish to sound a word of warning. For example, take th e
striking illustration in our own country, another Federal illus-
tration, the Exchequer Court of Canada, which is one of the tw o
National Courts of our country (the other being the Suprem e
Court), the Admiralty Districts of which are divided up int o
immense areas, one of the greatest of them being the Admiralt y
District of this Province, over which I have the honour to pre -
side . Now, that is only called a district, but it is an immense
and very important one, which goes to shew that the word "dis-
trict" used in this relation to one of our Federal Courts is a
judicial division that has really no relation to inferior tribunals .

MARTIN, Other examples might be given, but it is unnecessary to do so ,
J .A . except that I might give this last one as an illustration of another

jurisdiction, because it is so well known to us here, viz ., that the
judges of the County Courts of this Province are, with respect
to various matters within their legal divisions, given the loca l
jurisdiction of the higher tribunal, the superior trial Court ,
called the Supreme Court of this Province .

It will be sufficient then, having draw-n attention to that, t o
pass to what really, very fortunately, we are able to base ou r
decision on, and upon the very firmest ground, viz . : that the
subject-matter of the Provincial statute which is now before us
was in fact the subject of legislation before Confederation, i n
the old united colonies of Vancouver Island and British Colum-
bia (which union took place in 1866) and has been carrie d
through from Colonial to present Provincial times . I am read-
ing now from the consolidated statutes of 1877, Cap. 116, to
shew that even so far back as the 10th of July, 1862, there wa s
passed a pre-Confederation statute of Vancouver Island entitle d
An Act to protect the Property of a Wife deserted by he r

Ilusband," wherein there appear all the essentials of the juris-
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diction over the subject-matter which we find in the Act a t
present attacked .

It should be borne in mind, as pointed out in the decision o f
the Full Court of Manitoba, in Merchants Bank v . Carley

(1892), 8 Man. L.R. 258, that at the time that Act was passed
the earnings of the wife were the property of the husband, ye t
what was effected by it was that the wife was protected agains t
her husband by the procedure there adopted, and on application
to the Chief Justice, or to the various magistrates, or justices in
Petty or Quarter Sessions, she could be protected against hi s
creditors by having part of his estate appropriated to her main-
tenance "as if she were a fem.e sole . " There is no distinction in
principle between depriving him of his estate in her favour an d
directing him to make a payment because the result is that some -
thing which was his own property became hers, in order to
support herself in the case of desertion . It was very frankly
stated by Mr . llaclnnes in his interesting argument that if th e
Court could be satisfied that there was a Court for dealing with
the present subject-matter we could not sustain his very interest-
ing submission, which has given me much consideration .

I am, therefore, of the opinion that the appeal should b e
dismissed upon the ground that there was a tribunal in existenc e
before Confederation which had all the essentials of that whic h
is at present the subject of this discussion .

I might also refer, as shewing the existence of modern con -
current tribunals of this nature, to the recent very interestin g
decision in the King's Bench Division of Rex v . Middlesex

Justices, ex par/c Bond (1932), 74 L. Jo. 293, the last issue ; 49
T.L.R. IS ; and as shewing the expanded situation of Distric t
Courts, the decision in Bradley v. District Justice of Bra y

(1932), I.R. 386 ; the constitution of District Courts of the
tinted States is very well set out in Bouvier ' s Law Dictionary .

GALLIIiER, J .A . : At the close of the argument in this case ,
I was not quite clear in my mind as to what the result shoul d
be. Mr. Machines made a very able argument in the matter .
However, I have in the interval looked into the matter, an d
particularly am I impressed by the statute which my brothe r
MIARTIN has just mentioned and by the proceedings that could



38 0

COURT OF
APPEAL

BRITISH COLUMBIA REPORTS .

	

[Vol..

be taken under that, and I have satisfied myself that the appeal
should be dismissed .

193 2

Nov . 28 .

	

illcPliur.z1PS, LA. : In my opinion, the appeal should be dis -
Dzxo

	

missed . It is to be noted that the learned counsel for the appel -
v .

	

lant has not challenged the validity of the Deserted Wives '
1)rso` Maintenance Act as such, lint his argument is directed to this ,

that the magistrates who are given authority to make order s
under the provisions of the statute are not clothed with prope r
authority, that is, they are not judges of any named Court unde r
the British North America Act, and further they are not
appointed by the Federal authority as magistrates .

The Act was first enacted in principle as long ago as 1901 . I
had the honour myself to introduce the legislation in the Legis -
lature of British Columbia. It met with some oppositio n
and was somewhat debated, but the most of the opposition reall y
resolved itself around the maximum amount the magistrate
would be able to impose, and this was fixed at not exceeding $2 0
a week. I think in the Province of Ontario at that time a some -

mer,mLLIPS, what similar statute only allowed $20 a month. I am only
speaking from recollection . Conditions here were very dis-
similar to that of Ontario . The act was amended from time t o
time, and then expanded a great deal in 1919, but as I say th e
principle of the legislation was first enacted in 1901 ; therefore,
we have got some 32 years of the existence of this statute law ,
never challenged before to my knowledge in any respect, even
today not challenged as to its effect, but only challenged in thi s
rather remote way, that the magistrates who are exercising the
authority are not clothed with proper authority from the Govern -
ment of Canada, and they are exercising a jurisdiction whic h
was imposed in named Courts in the British North America Act .

With respect to that, I think it is well known	 at least, it was
well considered at the time of Confederation (1867) that ther e
always would be inferior Courts, Courts that do not come withi n
the nomenclature as contained in the British North America Act.

The jurisdiction that the Legislature conferred upon th e
magistrates under the Deserted Wives' Maintenance Act is a n
inferior jurisdiction really, and in my opinion the right o f
action which a wife has under the 1?eserted Wives' _Maintenance
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Act is not one that she could sinipliciter apply for and obtain COURT OF
APPEA L

summary remedy in any one of the named Courts in the Britis h
North America Act. Further, it is one of those summary

	

193 2

remedies which never was contemplated should be exercisable by Nov . 28 .

the named Courts and a very small sum of money is being dealt llzxo v
with, not more than $20 a week, and above and beyond all that

	

v .
there was and is today crying need and necessity for the legisla- Dixo n

tion. What justice could be handed out to a deserted wife ,
abandoned by her husband as so many of them are leaving th e
wife stranded with children, that you should say to her coolly ,
"Oh, well, now, you can bring an action for divorce, you can
bring an action for separation, you can bring an action for
alimony," and this poor lady without means at all asking fo r
bread is handed a stone—an expensive lawsuit and debarre d
from summary remedy . That would be unthinkable, and the
Legislature would have been recreant in its duty to the people
to leave conditions in that way ; therefore 32 years ago the
Legislature of British Columbia determined that it would legis-
late to alleviate the sufferings of the wife abandoned by he r
husband and would provide an easy, quick and inexpensive

McPHILLIPS,

method whereby she would receive immediate sustenance and

	

J .A .

aid to meet the situation of distress that she was in . That was
the meaning of the law and that is what is being carried ou t
today. And I might say that I have very little patienc e
with these points that are taken from time to time to thwar t
legislation. They would tear Confederation asunder and i t
has got almost too common of late . Here we have a crying
matter of necessity for our people, and it has worked wel l
for 32 years, and if there was no other reason, I would bas e
my opinion upon that alone . But then my learned brother
MARTIN has dealt in an illuminating manner with other aspects
of the ease and demonstrated how even at the time of Confedera -
tion	 at least, anterior to Confederation here there was legisla-
tion in this Province entitling magistrates to deal with question s
as between husband and wife	 in favour of the wife in a planner
even more rxtensive than the particular matter we have befor e
us . but of the salve nature and effect in principle . I certainly
think that no ease has been made out at all which would warran t
the disturbance of legislation that has been in existence of
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COURT OF course, that is not being asked really—but to disturb the opera -
APPEAL

tion of legislation that has been in existence for 32 years and no

	

1932

	

complaint in respect of it, no public opinion in opposition to it ,
Nov . 2s . but public opinion always favouring it.

	

DIXON

	

I would dismiss the appeal .
v .

	

1)ixox

	

_MACDO ALD, J .A . : I find, after full consideration, that Mr .
Machines was right in conceding that if there was jurisdictio n

MACDONALD, in a magistrate before Confederation to make this order, and a s
I would add to his submission, orders of similar import, then
this appeal should be dismissed .

Appeal dismissed.
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HOR \BROOK v. TORONTO CASUALTY FIRE AND FISHER, J .

AfARINE INSURANCE COMPANY.

Insurance, automobile—Insurance against liability for injuries—Insured's
car driven by n,„U,,,- with his consent—Passenger injured in acciden t
—Passenger obtains judgment against driver for damages—Executio n
unsatisfied—actin,, ?,y insured as trustee for driver—11 .C. Mats . 1925 ,
Cap . 20, ,Sec. 2 .1 .

H. insured his car in the defendant company, and left it with R ., giving him FloaNaRoox
permission to use it for his own purposes . R., with T. B. as a passen-

ger, ran into a lamp-post and T . B. received injuries from which he died Toaoxro

nine days later . W. B. as administrator of T . B.'s estate, brought CASUALT Y

action against R ., recovered judgment for $1,000, and a writ of execu-
FlRF, ETC .

Co .
Lion was returned nulla bona. H. then brought action on behalf of R.

against the defendant company under the policy for the amount of the

judgment obtained by W. B. against R., and recovered judgment.

Held, on appeal, reversing the decision of Fi isnER, J. (MCPmLmPs, J .A.

dubitante), that the plaintiff as the assured cannot sue as trustee fo r

R., there being neither a legal nor an equitable trust, and the action
should be dismissed .

Vandepitte v . Preferred Accident Insurance Company of New York, 10 2
L.J., P.C . 21 : 49 T.L .R. 90 ; (1932), 3 W.W .R . 573 : (1933), A.C . 70 ;

1 D .L.R. 289 . followed .

APPEAL by defendant from the decision of FrsnEn, J. of the
22nd of February, 1932, in an action to recover $1,200 on an
accident-insurance policy. The plaintiff insured his automobil e
in the defendant company in October, 1929 . In the following

he left Vancouver and placed his car in the hands of on e
George Rennie, who was given permission to use the car for hi s
own private purposes. On the 25th of October, 1930, when
Bennie was driving the ear with Thomas H . Boyd as a passen-
ger, he collided with the curb and a lamp-post on the south sid e
of Hastings Street in Vancouver, and as a result of the collision statemen t
Thomas H . Boyd suffered injuries from which he died nine day s
later in the Vancouver General Hospital. On the 21st of April,
1931. William Boyd as administrator of the estate of Thoma s
IL Boyd, recovered judgment against George Rennie in th e
County Court for $1,000, but this judgment remained unpaid .
The said William Boyd then brought action against the defend -
ant company under section 24 of the Insurance Act, but this

193 2

COURT OF
APPEAL

Dee . 7 .
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action was discontinued on the 6th of November, 1931. The
plaintiff then brought this action on behalf of George Rennie to
recover on his insurance policy the sum for which Rennie i s
liable to William Boyd as administrator of the estate of Thoma s
H. Boyd, deceased.

I. L. Lawrence, for plaintiff.
Bull, K.C., and Ray, for defendant.

12th March, 1932 .

FIsumi, J . : The plaintiff sues on behalf of one Georg e
Rennie under a policy of automobile insurance issued by the
defendant as insurer to the plaintiff as the named insured. It
would appear that, on or about the 21st day of April, 1931, on e
William Boyd, as administrator of the estate of Thomas Harpe r
Boyd, deceased, obtained a judgment against the said Georg e
Rennie in an action for damages in the sum of $1,000 and costs ,
which said judgment still remains unpaid . Such action by Boyd
was based upon the alleged negligence of the said George Renni e
who was at the time legally operating for private or pleasur e
purposes, with the permission of the plaintiff, the motor-ca r
belonging to the plaintiff and referred to in said insuranc e
policy . Subsequently the said William Boyd instituted an action
against the defendant -under section 24 of the Insurance Act ,
B .C. Stars. 1925, Cap. 20—which was discontinued pursuant to
an order of the Court dated November 6th, 1931 (Exhibit 16 )
reading as follows :

THIS COURT Dora ORDER that this action be and the same is hereby dis-

continued and that the plaintiff do pay to the defendant the costs of thi s

action after taxation thereof ;

AND THIS COURT Dour FURTHER ORDER that the plaintiff shall not bring

any further action against the defendant in respect of his claim in thi s

action until after payment of the said costs .

The costs referred to in the said order of N( -ember 6th ,
1931, have not been paid and it is first submitted on behalf of
the defendant that the present action should therefore be dis-
missed and reference is made to a portion of the evidence o f
Edward 1 . . Ilornbrook, the plaintiff herein, in which he states
that he had gone to see his solicitor in this action upon th e
u~gtestion. of the said William Boyd and that he proposes to pay

all the money over to Boyd in the event of his recovering judg-
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ment . Doubtless the ultimate result in the event of the plaintiff FISHER, J.

recovering judgment would be, as proposed, viz ., that Boyd

	

1932

would receive payment of his judgment as in this way George
March 12.

Rennie would be indemnified against his existing liability on th e
judgment . The action however that I am asked to dismiss is one AURT EOF

expressly brought by the plaintiff on behalf of the said George

	

—

TORONTO
should be dismissed on the ground suggested or that Rennie's CASUALT Y

right to be indemnified with respect to the Boyd judgment 1+IR~~ETe .

against him should be at all affected by the action previousl y
taken by Boyd or by the declared intention of the presen t
plaintiff if successful to see to the prompt payment of the Boy d
judgment which no doubt is the real cause of the trouble to th e
parties concerned including Rennie and is likely to continue to
be so unless and until paid .

It is further contended, however, on behalf of the defendant
that negligence and legal liability by reason thereof on the part
of Rennie for the damages must be established and has not been
established in the present case as against the defendant insurer FISHER, J .

simply by the production of the judgment obtained by Boyd
against Rennie. Continental Casualty Co. v. Yorke (1930) ,
S .C .R. 180 is relied upon . In reply counsel on behalf o f
plaintiff refers to McKnight v . General Casualty insurance Co .
of Paris, France (1931), 44 B.C. 1 where AlAcuoxALD, J .A., a t
pp . 11-12, says, in part, as follows :

Continental Casualty Co . v . Yorke (1930), S .C.R. 180 was relied upon by
appellant on two grounds (a) that it must be established that the respond-
ent legally incurred a liability by reason of his negligence and (b) that the
production of the judgment obtained is not sufficient proof of that fact .
These contentions are said to rest on the judgment of Lamont, J . at p . 185 .
In dealing with the prerequisites when the insured sues the insurer h e
states : "She must, in my opinion, in order to succeed, have established (1 )
the agreement to indemnify ; (2) that the bodily injury to another insured
against had been inflicted by her automobile and (3) that she was legally
liable in damages to the respondent for the injuries received by her . "
Respondent established the contract to indemnify by production of th e
policy . . . . "A person who has covenanted to indemnify anothe r
against liabilities and actions in respect thereof is . as between himself and
the party indemnified, estopped from disputing the judgment in an actio n
against the latter, not because he is a privy, but because that is the tru e
meaning of the contract" : Halsbury's Laws of England, Vol . 13, p . 347 .

Rennie against whom the Boyd judgment still stands . If, Dec . 7.

therefore, I find that otherwise the action is maintainable by HORNEROOK

Hornbrook on behalf of Rennie I cannot see that the action

	

v .

25
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FISHER, J .

		

In the Yorke case the action was, not by the insured but by the judgment
creditor, between whom and the insurer there was no privity of contract .

1932

	

She had a bare right to sue conferred only by the statute and there was n o

march 12. contractual relation between the parties to the suit . If it js necessary to

	 establish. any further respondent's liability, i .e ., that the judgment wa s

COURT OF obtained because of negligence, I think the fact that appellant took over th e

APPEAL e duet of the defence, acted for respondent until the adjourned hearing ,

ohtal],I knowledge of all the facts and then retired on the groimd, not tha t
Dee . 7 .

	

respon iont was not liable because of negligence, but that he was intoxicate d

(thins affirming the policy except as to one point) it cannot now be hear d
IIORNnROOK

v

	

to insist that in the present action all the facts in the former action shoul d

'l'oRmNTO be traversed to shew that the judgment secured properly followed from th e

CASCALTt evidence adduced . In Parker v . Lewis (1873), 8 Chy . App . 1056 at p . 105 9
PYRE, ISTc . Sir C . Mellish, L.J . stated at p . 1039 : It is obvious that when a perso n

Co' has entered into a bond, or bought land, or altered his position in any way

on the faith of a contract of indemnity, and an action is brought agains t

him for the matter against which he was indemnified, and a verdict of a

jury obtained against him, it would be very hard, indeed, if, when he cam e

to claim the indemnity, the person against whom he claimed it could fight

the question over again, and run the chance of whether a second jury woul d

take a different view and give an opposite verdict to the first ." However, I

do not think that the Yorke ease, concerned with different parties, in dif-

ferent relations, intended to decide that this requirement is necessary wher e

there is a contract between the parties to the suit to indmnify against a

legal liability such as the judgment against respondent represents . The

terms of the policy govern and it discloses a contract to indemnify . "Tne
FISHER, J. insurer agrees to indemnify the insured against all loss or damage which

the insured shall become legally liable to pay for bodily injury caused to

any person or persons by the ownership, maintenance or use of th e

automobile . "

The present action is not based upon the statute but upon th e

contract to indemnify made between the parties to the actio n

and I think the Yorke case is distinguishable along the line s

suggested by 1IAdnoXALm, J .A. in his judgment in the McKnigh t

case and that, as indicated in the passage set . out from the Parker

v . Lei+'is case, when the plaintiff comes to claim the indemnit y

the person against whom he claims it cannot fight the question

over again and run the chance of whether a second Court woul d

take a different view from that of the first Court when th e

defendant, as here, had a chance to be heard before the firs t

Court through being duly notified of the proceedings as is appar-

ent from the evidene more particularly hereinafter referred to .

This brings me to the consideration of the contract betwee n

the parties hereto . Counsel on behalf of the defendant relies on

section 8 of the statutory conditions reading in part as follow



ment or advice received by the insured from or on behalf of any claimant
COURT o f
APPEAL

shall be immediately forwarded to the insurer .

	

(3) No action to recover the amount of a claim under this policy shall

	

Dee. 7 ,

lie against the insurer unless the foregoing requirements are complied wit h

and such action is brought after the amount of the loss has been ascertained
HonNnRoo K

v .
either by a judgment against the insured after trial of the issue or by '1baoNT o
agreement between the parties with the written consent of the insurer, and CASUALT Y

no such action shall lie in either event unless brought within one year
FIRE, ETc .

('o ,
thereafter .

With reference particularly to the requirements of statutor y
condition 8 (1), as above set ont, counsel cites Barlow v . Mer-

chants Ca.tu.ally Insurance Co . (1929), 41 B .C. 427 where i t
was held that tinder said section 8 the insured must give notic e
of the commencement of the action and send in documents he

received, otherwise no action lies : In the present case the acci-
dent happened on October 25th, 1930, during the plaintiff' s
absence from Vancouver but Rennie promptly saw F . R. Brod-
erick, who was acting as insurance adjuster for the defendant FISHER, J .

company and written notice of the accident with full particular s
was given and, on October 29th, 1930, Broderick wrote Renni e
as follows (Exhibit 12) :

Further to your call upon us today, in connection with the automobil e

accident Which is urred at about 11 .20 p .m. on October 25th last in the 70 0

block on 1-la-i 8tre, t East, we have to inform you that after investi-

gating the eir ._'aio , i(uices of the accident, we are unable to recommend th e

Toronto 1'asualt, Fire and Marine In-to .~ ice Company to accept any lia-

bility whatsoever under any of the

	

ern e, of its Policy No. AUU-264 1

issued to Mr . Edward L . Hornhrook

	

October 26th, 1929 . We have

advised Mr . Hornhrook accordingly .

dlr . Ilornbrook was advised by letter of the same dat e
(Exhibit 3) . Some further correspondence took place betwee n
,Messrs . Rennie and Broderick and in a letter dated 1)eeentbe r
4th, 1930, the latter said that be could only repeat what he ha s
already stated in his letter of October 29th, 1930 . Then on th e
=23rd of February, 19 :31, Rennie was sere a•d with plaint and
summons in an action by Bovd and in a I rta r to the local man-
ager of the defendant company, dated \larch 27th, 193 1
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(1) Upon the occurrence of an accident involving bodily injuries or FISHER, J.

death, or damage to property of others, the insured shall promptly giv e

written notice thereof to the insurer, with the fullest information obtain-

	

193 2

able at the time. The insured shall give like notice, with full particulars March 12.

of any claim made on account of such accident, and every writ, letter, docu-
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FISHER, J . (Exhibit 18), Mr. J. H. Macleod, solicitor, called as a witnes s
1932

	

at the trial, states how the matter then stood, the letter reading
March 12 . in part as follows :

As solicitor for George Rennie, the above-named defendant, I beg to
COURT OF enclose plaint and summons in action No. A.485/1931, between William
APPEAL

Boyd as plaintiff and the said George Rennie as defendant, which was

Dec 7

	

served upon the defendant on the 23rd February, and also copy of th e
	 dispute note thereto which I filed as his solicitor . These documents wil l
HORxaROOP speak for themselves . . . . Mr. Rennie reported the accident on Octo -

v.

	

her 27th, 1930, to your adjuster, Mr. F. R. Broderick, who, on the 29thTORONTO
CASUALTY October wrote him a letter stating that after investigation of the circum-
FIRE, ETC . stances your company could not accept any liability . Subsequently, about

Co
. March 2nd, I called upon Mr . Broderick with the plaint and summon s

herein, and asked that your company defend this action . He refused to

accept any responsibility in the matter, so that I was then compelled to

enter a dispute note on behalf of the defendant, who requests that you
should assume the responsibility for the defence herein .

I should be glad to hear from you in the matter, and should also like t o

have a copy of the Policy No . AUF-2641 which Southard Motors inform
me they returned to you .

On March 30th, 1931, the solicitors for the defendant com-
pany wrote to Mr . Jlacleod as follows (Exhibit 19) :

Your letter of the 27th instant addressed to the manager of the Toronto
FISHER, a

. Casualty Fire & Marine Insurance Company and enclosures have bee n
handed to us . The company takes the position that it is under no obliga-

tion to defend or indemnify Mr. Rennie in any way . You have undertaken

the defence of the action by filing a dispute note and there is, so far as we

can see, no reason why the Insurance Company should intervene.

We return you herewith the plaint and the copy of the dispute note
which you handed to us .

Then on April 17th, 1931, Mr . Jlacleod writes the manager
of the defendant company again as follows (Exhibit 20) :

As solicitor for George Rennie, the above defendant, I beg to notify you

that the trial of this action takes place before His Honour Judge Cayley ,

in the County Court of Vancouver, on Tuesday next, the 21st day of April .

In my letter to you of the 27th March, I requested that your company

assume the defence of this action pursuant to your policy of insurance No .
ACV-2641 issued in the name of Edward L . Hornbrook, in respect of auto-
mobile B .C . Licence No . 96-222/1930. However, your solicitors have sinc e

written to me denying liability and refusing to intervene in the action .

I am writing you now so that there may be no question as to my client' s

rights being protected under the terms of the policy .

I'nder the circinnstances, as above recited, I hold that th e
requirements of section 8 (1) and (2) were sufficiently com-
plied with .
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With reference to said section 8 (3) counsel on behalf of the FISHER, J.

defendant cites The Preferred Accident Insurance Co . of Ver~,1932

York v. Vandepitte (1932), S.C.R. 22. It would appear that March 12 .

the policy referred to in the Vandepitte case contained clauses
couRr of

similar to those contained in the policy in question herein in APPEAL

which it was provided by the clauses described as "insuring vex 7
agreements" in part as follows :

Section A—The insurer agrees to indemnify the insured against all loss Hossi
; g ooE

v .
or damage which the insured shall become legally liable to pay for bodily ToRoNTO

injury (including death resulting therefrom) caused to any person or per- CASUALTY

sons by the ownership maintenance or use of the automobile

	

	
IRE, ETC .

Co .
In respect of the preceding sections A and B the insurer further agree s

with the insured :— . .

(5) To indemnify in the same manner and under the same conditions as

the insured is hereby entitled to indemnity, any person or persons whil e

riding in, or legally operating the automobile, and any person, firm or cor-

poration legally responsible for the operation thereof ; but upon conditio n

that such use or operation is with the permission of the insured ; or if the

insured is ,an individual, with the permission of an adult member of the

insured's household other than a chauffeur or domestic servant ; provide d

that the indemnity payable hereunder shall be applied, first, to the protec-

tion of the insured and the remainder, if any, to the protection of the othe r

persons entitled to indemnity under the terms of this section as the insured FISHER, J .

shall in writing direct .

In the Vandepitte case, supra, it was held by the Suprem e
Court of Canada that the respondent plaintiff was not entitle d
to recover judgment against the (appellant) defendant for the
amount recovered in the judgment against Berry's daughter a s
the latter was not "insured" within the meaning of section 24 of
the Insurance act and that the action thereby authorized lay
only if the judgment debtor (being in such case Berry's daugh-
ter) was insured or had a right to recover indemnity from th e
insurer . I think however one should note exactly how th e
matter is put by the Court . Duff, J . in his judgment, at pp ,
2c>>-6 says, in part, as follows :

Here the father, R. E. Berry, was responsible for his daughter's act ,
under s . 12 of c . 44 of the British Columbia Statutes of 1926 and 1927, bu t

the respondent elected to proceed against the daughter . No judgment hav-

ing been recovered against the father the conditions never arose, unde r

which, alone, by the terms of the policy, the insurance company could b e
called upon to indemnify him in respect of his liability to the respondent .

it would, I repeat, be a monstrous injustice to impose upon the insurance
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FISHER, J. company, by statute, a liability to the daughter or to persons injured by
the act of the daughter, which the daughter could not enforce directly, or

	

1932

	

indirectly, in the absence of some such enactment, and a construction lead-
March 12 . Mg to that result ought not to be accepted unless the language employe d

is so clear as to leave no reasonable way of escape . The respondent bases
COURT OF

her claim upon two alternative contentions . The first is that Miss Berr yAPPEAL
was entitled to require the insurance company to indemnify her in respect

	

Dec . 7 .

	

of the judgment recovered against her, either directly or indirectly, b y
calling upon her father to take proceedings under the policy . . . .

I l OR \BROOK
v .

	

Then, after referring to a clause similar to 5 above and relied
Ioxo~TO

upon "by which the indemnity under section E becomes avail -
FIRE, ETC . able for the benefit of the classes of persons mentioned in it,"('o .

Duff, J . goes on as follows :
"It may be that a trust would arise in consequence of a written directio n

by the insured under this clause; but until there is such a direction, at all
events, it seems clear that the named insured is entirely master of the situa-

tion, and under no enforceable obligation to require the company t o
indemnify any one of the classes of persons described . Indeed until a
direction in writing is given, he is not entitled to require the insurance
company to provide indemnity in respect of any liability other than his own .

Then at p . 31 \eweombe, J. says :
I construe the policy to have effect only as between the parties to it ,

namely, R. E. Berry and the company ; and while it may be that th eFISHER . J .
former, according to the covenant. may recover from the insurer, presum-

ably for the benefit of a person driving his car with his permission, I fin d

nothing to convince me that the insured can be compelled to exercise suc h

right of recovery or to undertake the duties and responsibilities of a
trustee, unless by his consent or by re .' -on .,F his having become the cus-
todian of indemnity belonging to his d :ui_htcr .

In the present ease it is one of the parties to the policy, raz . ,

the named insured that is exercising his rights to recover there -

under front the other party for the benefit of a person driving

his ear with his permission. The claim is not based -upon th e

right of Rennie to require the defendant insurance company t o

inh minify him in respect of the judgment roeovered : _ h in s t

hint either directly or indirectly by calling upon Ilornbronk to

take proceedings under the policy . The present action is not

under said section 24 of the statute by one entitled to damage s

as was so in the Yawl, action but is, as stated, by th e

insured himself who has given the required direction in writing .

It is not a case therefore where the question arises whether th e

named insured is entirely master of the situation 111(1 under no
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enforceable obligation to require the company to indemnify an y
one of the classes of persons described . The insured himself as
plaintiff is here requiring the defendant company to indemnif y
Rennie. The defendant agreed with the plaintiff to indemnif y
any one of the classes of persons described, whereof I find .
I{ennie to be one, "in the sane manner and under the same con-
ditions as the insured is hereby entitled to indemnity" subjec t
to the proviso as set out in clause 5 above . If defendant com-
pany in the present case were being called. upon to indemnify th e
plaintiff then it would appear that the judgment would have t o
be against the plaintiff but here the defendant company is bein g
called upon . by the plaintiff to indemnify Lennie pursuant to its
agreement as aforesaid and in such ease, in my opinion, the
judgment recovered against Rennie makes the inden p ity pro-
vided by the policy available to him and entitles the plaintiff ,
according to the covenant, to recover from the defendant and t o
require the. defendant to provide indemnity in respect of th e
liability of Rennie .

My conclusion on the whole matter is that the plaintiff i s
entitled to judgment against the defendant for the amoun t
claimed with costs. Order accordingly .

nn this decision the defendant appealed . The appeal
was argued at \ietoria . on the 20th of June, 1.932, before M v -
I ONAT.. ), C.J.B.C., MARRTI\, M(Pnu.m.es and llACDoNAtm ,

J J . 1 .

Alfred Roll, for appellant : Lloyd brought action on behalf o f
deceased's estate but discontinued and he then induced Horn -
brook to hying this action . 1'he I'referrerlAccidentInsurance Co .

of New I'or/ v . I'crn ktritte (1932),

	

22 is conclusive an d
this action cannot be maintained . There was no judgmen t
against the insured (i .e ., the plaintiff) but against Rennie, and
the policy does not innpose on the insurance company a liabilit y
to Rennie or persons injured by him : see judgmennt of I)uff, J .
at p. 25 in the [ 'andepitts ease ; Barlow v . _ Ier°chants Casualt y

Insurance Company (19 .29), 41 B.C. 427 . They cannot simpl y
put in the previous judgrnennt against the negligent person, they
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must prove negligence again : see Continental Casualty Co . v .

Yorke (1930), S .C.R. 180 ; Century Indemnity Co. v. Rogers

(1932), 2 D.L.R. 582 at p . 587 . The action is collusive, and i n
effect an action by Boyd, and he is in breach of the order as t o
costs in the first action he brought . There was breach of statu-
tory condition 8 requiring notice of the accident to the company .
The case of Williams v . Baltic Insurance Association of London,

Ld. (1924), 2 K.B. 282, does not apply to this case.
J. L. Lawrence, for respondent : In the Vandepitte case

(1930), 43 B.C. 161, the point that the insured's daughter, wh o
was driving the car, could maintain an action was not overrule d
in the Supreme Court . As to proving negligence de novo se e
Continental Casualty Co . v. Yorke (1930), S.C.R. 180 . We
proved the circumstances and complied with what was require d
in the Yorke case . There was a full statement of the accident :
see Magrath v. Sydenham Mutual Fire Ins. Co. (1923), 3

D.L.R. 44 . They refused to come in and defend after receivin g
due notice, and they cannot now deny the judgment obtained for
damages . On the claim that there was collusion between Horn-
brook and Boyd see Duffield v . Scott (1789), 3 Term Rep. 374 ;
Jones v . Williams (1841), 7 M. & W . 493 ; Parker v. Lewis

(1873), 8 Chy. App. 1035 at p. 1059 ; London Guarantee and

Accident Co. v. Davidson (1925), 36 B.C. 301 ; Schoenfeld v.

Pilot Automobile and Accident Insurance Co . Limited (1930) ,
65 O.L.R. 29 at pp. 31-2 .

Bull, in reply : There cannot be a judgment on the policy
unless there is a judgment against the insured .

Cur. adv. vuit .

7th December, 1932 .

MACDONALD, C.J .B.C. (oral) : I think that in this case I
cannot do better than to follow the judgment of the Priv y
Council . We have to refuse the application to amend . There

MACDONALD, is a distinction between this case and Vandepitte v . Preferred
C .J .B.C .

Accident Insurance Company of New York, 49 T.L.R . 90 ;

(1932) 3 W.W.R. 573 . In this case, the named insured has
brought the action and has brought it on behalf of Georg e

392
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that from two standpoints, first, was there a legal trust, and the y
say no ; was there an equitable trust, and they say no, and thi s
after fully discussing the merits of the case . That, to my mind,
disposes of this case . It may be their expressions of opinion o n
this question of trusteeship are obiter, but I cannot consider tha t
as an answer in this lower Court . It is the judgment of the
highest Court, and is the opinion of the judges of that Court .
It is futile to say it is obiter, because when the Privy Counci l
says it we are bound by it, but whether obiter or not, it dispose s
of the case. I cannot find any reason on the facts of this cas e
to distinguish it from what has been said in that ease .

MARTIN, J . :1 . : This is a ease with unusual, not to sa y
peculiar, circumstances and the judgment entered against th e
defendant company (appellant) is appealed from on severa l
grounds, the first being that Rennie the person in possession o f
the motor-car, with the consent : of the owner (the presen t
plaintiff respondent) at the time of the accident, was not . an
"insured" within the meaning of section 24 of the Insuranc e
Act, Cap . 20 of 1925 ; and, second, that there is no proof that MARTIN ,

the present plaintiff "incurred liability for injury" thereunder

	

J .A .

because of a judgment recovered against Rennie for allege d
negligence in driving said car .

Considering the second point first ; it was, in my opinion,
under the present circumstances, incumbent upon the plaintif f
to establish his liability for the alleged negligence of Rennie t o
whom he had entrusted the ear for his own private use as h e
might feel disposed, in accordance with the judgment of th e
Supreme Court of Canada in Continental Casualty Co . v. Yorke

Rennie, the nian liable to pay the damages. In the Van.depitte FIaiER, J .

case, the action was brought by dice M. Vandepitte, not a party
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named in the insurance contract. There is that distinction. Larch 12.

The Privy Council have chosen to go very thoroughly into the
COURT OF

whole matter in the Vandepitte case. I suppose they realized APPEAL

the difficulties which arise under policies of this kind, and have
Dee . 7 .

covered the question which is important in this case, namely,
whether the plaintiff could sue as trustee. They have dealt with HOE BROO K

't'oRONTO

CASUALT Y
FIRE, ETC.

Co .

MACDON ALD ,
C.J .B .C .
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(1930), S.C.R . 180, as recently considered and explained i n

Century Indemnity Co . v. Rogers (1932), S .C .R. 529 at 536 ,

which cases, as I understand them, lay it down that in action s

grounded on the statute, as this really is, the proof of recover y

of the judgment alone is not evidence that the damage was

caused by negligence, and that in order to establish liabilit y

against an insured owner, based on the requirement in sai d

section 24 that an execution has been returned. unsatisfie d

(which is the cause of action set up here by this statement of

claim., and to which the. parties are thereby confined and also by

the course of the trial—Century ease, supra, p. 53(i) it is neces-

sary to prove by evidence de novo that the collision, with result-

ing damage, was due to the negligent operation of the motor-car .

In this case the evidence offered by the plaintiff leadin g

presumably to that end falls so far short of it that if a jury ha d

returned a verdict of guilty thereupon it would have been mani-

festly perverse, because there is not only nothing in evidence t o

show that Rennie's driving was inconsistent with due care an d

caution, but it is in evidence that the proceedings against him

in the police Court terminated in his favour, and in his ow n

letter, to the insurance adjusters, put in by the plaintiff

(Exhibits 13 and :1.4) he disclaims "all responsibility of the

accident .",

not overlooked the observations of our learned brothe r

. ~LACtx)xALI) in _McKnight v . General Casualty hnsurance

. of Paris, France (1.931), 44 B.C. 1 at 11-12, cited by the

learned judge below, but the circumstances of that case differ

radically from this : e .g ., said section 24 was not applicable an d

could not be and was not invoked by the plaintiff (p. 10) while

herein it is made the. foundation of the action, and the plaintiff

McKnight, the person insured primarily, was also the perso n

who drove the ear at the time of the accident and against whom

judgment had been recovered for having negligently done so .

This second ground, therefore, should be decided iii favour o f

the appellant, which renders it unnecessary to consider the

remaining grounds . It should, however, be noted that in th e

statetncnt of claim it is alleged, par . 7 that ' the plaintiff sue s

394
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on behalf of the said George Rennie," though his right to do so, FISHER, J .

on the facts herein, is not alleged or proved, and such a manner
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of assuming the legal right to step into Rennie's shoes on this March 12 .

bare allegation is not supported by any authority, despite which
COURT OF

that unfounded statics is recognized and . given effect to by the APPEAL

learned judge below in his reasons for judgment (after saying
Dec. 7 .

that "tile present action is not based on the statute " ) though
Rennie is not a party hereto : other obvious anomalies result 1t0RIRROOH

v
from such a situation which it is unnecessary at present to TORONTO

CASUALTY
pursue .

	

FIRE, ETC .

It follows that the appeal should be allowed .

	

Co .

IICPiriLLirs, J .A . : With regret, I find myself in the posi-
tion of having to allow this appeal . The judgment in the
Vandepitte case is so comprehensive in its terms that it woul d
appear to be decisive in this case . We are very familiar with
what is known as obiter dicta, but when the ultimate Cour t
of Appeal of the Empire lays down principles of law, it is a
difficult thing for any of the Courts below to advance th e
possibility of it being merely obitee dicta . We well know
the House of Lords' decisions are only capable of being affecte d
by statute law, and the Privy Council decisions cannot be viewed
as being of less import ; they are binding throughout th e
Empire_ In the present case there are substantial difference s
which would have in my opinion, modified the . opinion of thei r
Lordships of the Privy Council as delivered by Lord Wright, i f
the facts of this ease had been before him . Here we have the
insured suing as well as one of the class coming within th e
Automobile Insurance Policy sections A and B (5) :

To indemnify in the same manner and under the same conditions as th e

insured is hereby entitled to indemnity, any person or persons while ridin g

in, or legally oi~~i ing the automobile . . . with the permission of th e

insured .

In section A the indemnity of the insured (the plaint o f
Ilornhrook) was against
all loss or damage which the. insured shall become legally liable to pay fo r

bodily injury (including death resulting therefrom) caused to any person

ar persons by the ownership maintenance or use of the automobile .

MCPHILLIPS ,
J .A .
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FISHER,

	

J .

	

In this action the insured is one of the plaintiffs and the

	

1932

	

person also insured under the terms of the policy, Rennie, i s
March 12 . also a plaintiff he being also insured as being a person comin g

within "any person . . . " under sections A or B (5), an d
COURT O F
APPEAL the plaintiff Rennie driving the car of the insured his co-plaint-

	

7

	

iff, with his permission, injured a person who later died, whils t
Dec . .

driving the car of the insured, and the administrator of th e
HORNBROO K

v

	

estate of Thomas Herbert Boyd deceased, recovered a judgmen t
ToRoNTO against Rennie for the sum of $1,000.

CASUALT Y
FIRE, ETC .

	

In Canadian klondyke Mining Co . v. Smith (1912), before
Co .

	

cthe Supreme Court of Canada, reported in 35 B .C. 359, n. ,
there were two points taken in the appeal, and upon one poin t
alone the appeal as dealt with by the Supreme Court of Canad a
could be sustained. Therefore, I considered that the secon d
point, which was absolutely conclusive upon the case which wa s
afterwards before us, could be deemed obiter dicta, I deemed i t
right to say that in my opinion that it was obiter . dicta and that
I was not bound by it . It was a serious step to take when w e

McPHZLLZPS, consider the fact that the Supreme Court of Canada is the fina l
J .A . and ultimate Court of Appeal in Canada . However, my learne d

brothers thought that they were bound to follow the view of the
Supreme Court of Canada. It went to the Privy Council—
Seguin v . Boyle (1922), 1 A.C . 462 at 480—there is no need of
going into all the particulars . Passing to p . 481 we have the
language of Lord Shaw where he deals with this matter of the
decision of the Supreme Court of Canada, and agrees that it wa s
obitet° dicta, and concludes by saying :

In these circumstances their Lordships agree with the conclusion come t o

by the learned judge McPx2LLIPS . J .A. rather than with that arrived at by

the other learned judges who deferred to the dicta in the Smith Cas e

already dealt with .

Lord Shaw earlier in the ;judgment held that the decision o f
the Supreme Court of Canada on the point was unsound . That
was a very extraordinary situation, and in a way we are also i n
the same position here today in regard to this judgment. I have
given the matter long and anxious consideration, and I think I
aim not entitled, with this judgment of their Lordships of th e
Privy Council before me, to disagree with the judgment which



COURT OF
absolutely within the terminology of the contract for which the APPEA L

company took a premium, and they refused payment contrary to
Dec . 7 .

their contract. I have no hesitation in saying it is an uneon-
scionable thing when a contract is dealt with in that way . I xoRNBROOH

would also draw attention to what Lord Wright said in Vande- TORONTO
CASUALTY

pitte v . Preferred Accident Insurance Company of New York FIRE, ETC.

(1932), 49 T .L.R. 90 at p . 93, apart from even legal liability :

	

Co .

On the other hand honour policies are common in insurance business, an d

any insurance company which failed to fulfil its "honourable obligations"

would be liable to pay in loss of business reputation .

I had occasion to deal with this question of "honour insur-
ance" once before, where a returned soldier at 11lerville had hi s
house and barns burned down (Hanley v. Corporation of the

Royal Exchange Assurance of London, England (1924), 3 4
B.C. 222) . The company defended the action on the groun d
that at the time the agent purported to place the insurance he MCPHILLIPS ,

was in fact not their agent although he was later and the policy
issued but after the date of the fire . The learned trial judge ,
_MACDO\ALD, J., gave judgment for the plaintiff, the returned
soldier, but the Court of Appeal reversed the judgment . I dis-
sented. In the course of my judgment I said the facts, as I
viewed them, and as the learned trial judge did, Thomas th e

of placing the insurance was acting at the time within the
scope of the authority conferred upon him by the company an d
he was held out as the agent of the company by the Victori a
general agents of the company who wrote up the policy. In my
dissenting judgment I drew attention to the case of _hackie e .
The European Assurance Society (1869), 21 L.T. 102, and I
took occasion there to say that as long ago as 1869 Vice-Chan-
cellor _Malins in England drew attention to a matter of this kind ,
where an insurance company endeavoured to escape liability .
_Malins, V.-C. said (p . 106) :

Having raised these objections. fatal to the public and to the success o f

the office, and most unwisely taken, and frivolous and ridiculous in them -

3~'~~1".~~~6 .?'.i3C.X•;Si~'r.~Qc.:, ~•~
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has been proposed by the learned Chief Justice and agreed to by FISHER, J .

my learned brothers . I do not dissent but I may be said to be

	

193 2

dubitante . I wish, though, to say this—Rennie was entitled to March 12.

drive this automobile ; he took it out and an accident took place
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FISHER, J . selves, I fear I can only make a decree that they are bound to the terms o f

the policy, and must make reparation for all damage, with interest on the
1932

	

money. I should be glad if I could make them pay damages for the injury

March 1 .2 . which this defence has caused to the plaintiff ; it could not have originated

with the respectable directors or solicitors, but the miserable officials .
COURT O F

APPEAL

	

In niy dissenting judgment, having referred to the Macki e

c .i

	

I said, in the Hanley case, pp . 23S-9 :
Dec . 7 .

"I hate no hesitation in adopting the language of the vice-Chancellor an d

I10R\'1ROOK applying that language in the present case . . . . 1 cannot believe, a s

ti '

	

vice-Chancellor Manias could not believe in the hackie ease, that the
TORONTO

CASUALTY defence has had the approval of the directors in England . "

FIRE, I.TC .

	

When the directors of the Royal Exchange Assurance o f
CO .

London, England, did get to know of it and all the surround-
ing facts, the company paid the claim in full although it ha d
finally succeeded in the Courts	 that was living up to the prin -
ciples of "honour policies" and "honourable obligations" referred
to by Lord Wright . I might also say that this is a class o f
insurance both statutory and contractual, and when the Legis-
lature authorizes this class of insurance, it is the sovereign
authority that can admit of it .

azCPJIALLIPS, With regard to Mr . Bull' s contention that this was a gamin g
or wagering policy, I do not think it was, because in this cas e
Rennie, the moment he took the car out with the possibility of' ,
an accident, had an insurable interest, and he was insured unde r
the policy .

I would also refer to Les (j) , ,

	

R un i .s ,$oci tac J non ip e

v . Leopold Watford (London), L railed (1919), A .C. 801, to
follow up some of the matters I have been referring to . There
was a case	 it is referred to by Lord NVright in his judgmen t
where the charterers had a contract with the shipowners, an d

clause 29 of the charterparty was as follows :
A commission of three per cent . on the estimate gross amount of hire i s

due to Leopold \alford (London), Limited . on signing this charter (ship

lost or not lost) .

The only difference in this case we have before us is that
there they have Leopold W'alford, the brokers for the charterer s
names inserted, and we have not the name of "Bennie, " but we
have "any person." I do not see any difference . If you can
find the person who is insured under the terms of the contract,
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then that person is the one that is insured, and can anyon e
doubt but what Pennie was a person covered by the terms of th e
contract, and being so, then he is the person insured ? Now i n
this case Leopold \Valford (London) Limited sued, althoug h
they were not parties to the contract	 except their name hap -
pened to appear in clause 29 of the charterparty . They sued ,
but in answer to an application by the respondents to join th e
charterers as plaintiffs, the appellants agreed to raise no poin t
as to parties . So the analogous position is this . We have the
charterers here in the position of IIornbrook ; we have the
person Rennie in the position of being one of the insured. per -
sons referred to in the contract . And what did Lord Birkenhea d
say about the right to bring the action ? At p . 808 Lord P>irken-
head said this :

We have seen that, as the result of an authority binding upon th e

learned judge, charterers can sue upon a commission clause, under th e

circumstances which I have attempted to explain, as trustees for the broker .

IIornbrook is in the same position as the charterer and h e
can sue upon this term in the contract .

Lord Birkenhead further said :
My lor ds, whom can they sue? Obviously the shipowners . Why can

they sue for the amount of the commission? Obviously because the owners
have contracted to pay it .

Obviously in the present case, because the insurance compan y
contracted to pay "any person or persons," etc ., as set out in the
policy . I have made these observations largely because of this 	
it is a matter of great public interest . Almost everyone drives a
motor-car now, and often it is a family car and relatives and
friends drive it with the consent of the owner, and the owner 	
the insured—bargains for and obtains a policy in the form o f
the present policy, for the. protection of the insured ' s relatives
and friends who may be entrusted with the motor-ear . The
lllsliranee is granted, a policy Issues, the insured gives permis-
sion to his co-plaintiff Kennie to drive the car, and Rennie cause s
injury to a person in so driving, which resulted in death, and i t
is the damages recovered against h ni and sued for upon th e
contract of indemnity . The insurance company in denial of it s
contract, refuses payment—they refuse to pay wIhat they con -

399
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FISHER, J . tracted to pay. I trust that the morality of insurance companie s

1932 in Canada engaged in the insurance business is equally as high
as the morality of the insurance companies in London, England ,
and that possibly this claim may yet be paid upon it coming to
the notice of the directors of the company as I cannot think i t
possible that the directors of the company can have sanctioned
this denial of liability . When it is considered that the amount

xoRxsROOK in question here is only $1,000, one wonders the more .
v.

oRONT O
£;ASC:AITy

	

MACDONALD, LA. : I would allow the appeal .
LRE . FTC.

(0 .

Appeal allowed .

Solicitors for appellant : 1T'alsh,, Bull, Housser & Tupper.

Solicitor for respondent : J. L. Lawrence .

rch 12 .
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IIE\DERSON v . DOSSE. COURT OF

APPEAL

Motor-rehicles—X- egligenee—Collision at intersecii.on—Gratuitous passen-
ger—Damages--Evidence.

193 2

Nov. 2S .

The plaintiff was a gratuitous passenger in the defendant's car as he wa s

driving easterly on Twelfth Avenue in the City of Vancouver shortly
HENDERSON

after three o'clock in the morning . There was a stop sign on Commer-

	

v 'DOSSF.
eial Drive where it crossed Twelfth Avenue, and one S ., who was

driving a car southerly on Commercial Drive approached the intersec-

tion at from 25 to 35 miles an hour, and although he checked his ca r

he continued across the intersection without stopping, and was run

into by the defendant who was going at a moderate rate of speed . I t

was held on the trial that both drivers were guilty of negligence.

Held, on appeal, reversing the decision of MACDONALD, J ., that the defend -

ant, who was driving at a moderate rate of speed and had the right of

way, could reasonably advise himself that the law would be observed .

The driver S . was travelling at an excessive speed when approachin g

the intersection, proceeded through without observing the stop sign ,

and paid no attention to his obligations under the traffic laws as

regards the defendant . He was wholly responsible for the accident .

Per _MARTIN, J.A. : The case of Hall v . Tinek (1932), 45 B .C . 540 is not

properly founded on Kennedy Lumber Co . Ltd. v . Porter (1932), 1

W.W .R . 230, owing to the difference between the British Columbia Act

and that of Saskatchewan on the right of way of vehicles at inter-

sections .

A PPEAL by defendant from. the decision of AlACDoNALD, J.
of the 22nd of June, 1932, in an action for damages resultin g
from a collision between two cars at an intersection . The
defendant was driving his car easterly on Twelfth Avenue wit h
the plaintiff as a gratuitous passenger, at about three o'clock i n
the morning, and on entering the intersection at Commercial
Drive he collided with a car going southerly on Commercia l
Drive and driven by a boy named Sanford who was 1.9 years old.,
the boy driving his mother's car without his parents' consent . Statemen t

Another boy and two girls were passengers in the car and the y
were returning home from a beach party . The defendant had
the right of way brit slowed down when. entering the intersec-
tion . Sanford was going at about 25 miles per hour when near -

he intersection, and although there was a stop sign on
oteial Drive, he did not stop but continued across, think -

26
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ing he could get across before the defendant 's car reached the
point of contact . The cars came together and both ears over -
turned, the plaintiff being severely injured . It was found o n
the trial that both drivers were guilty of negligence and judg-
ment was given against the defendant for $1,700 damages .

The appeal was argued at Vancouver on the 28th of X oven s
her, 1932, before 11AcDusALll. (.J.B.C., MAII'rlx, GALLULrr. ,

AICPmLLIrs and \IACDONALD, JJ.A.

Bull, P .C., for appellant : The boy Sanford failed to stop a t
the stop sign and the defendant had the right of way. Further ,
the evidence spews Sanford was going at an excessive speed .
The defendant entered the intersection first according to tw o
independent witnesses . Sanford is entirely to blame : see
Lechtzier v. Lectatzier (1931), 43 B .C . 423. Further, he was
committed for driving to the common danger . If he had stopped
at the stop sign there would have been no accident : see Toronto

Railway v . King (1.908), A .( .' . 260 ; Carer v. Van (ant]) et al .

(1930), S .C.P. 15(i at p . 161 ; Pelson v. Dennis (1 .930), 1
W .W .11 . 656 ; Rahal v . L'omett (1931), 45 B .C. 122 ; Hall v .

Tirncl (1932), it) . 540 .

[11 uerlx, J . \ . : It would appear from the reasons for judg-
ment in Hall v . Tinelc (1932), 45 B .C. 540, that the learned
judge, in comparin g c

	

that case with the Saskateh.e ' e n case of
Iienned y Luada r to. Ltd. v. Porter (1932) , 1 -W .W .I : . 230 ,
overlooked the itnportant difference in . the language and in
founding it thereupon, between the Saskatchewan Act (R .S.S .
1930, ('ap . 226, Sec. 45 (2)), and the British Columbia Ac t
(B.C. Stats . 1.930, Cap. 24, Sec . 21.), the former reading tha t
"when a person operating a motor meets another vehicle at a n
intersection of highways, the vehicle to the right hand shall . have
the right of way," etc ., whereas the latter reads "The person i n
charge of a vehicle upon a highway shall have the right of wa y
over the person ill charge of another vehicle approaching from
the left upon an intersection," etc . ]

7 . A. _Jlaelnnes, for respondent : There is no question tha t
Sanford was at fault, but he was not wholly to blame . Both
drivers were approaching a blind corner but the defendant, not -
withstanding Sanford 's careless driving, could have avoided the



XLVI.] BRITISH COLUMBIA REPORTS .

	

403

collision if he had taken reasonable care, as in fact it was he wh o
ran into Sanford 's car.

Bull, replied .

COURT OF
APPEA L

1932

Nov . 28 .

lIAc'AixALm, C .J.B.C . : This appeal should be allowed. I
HENDERSON

think it perfectly clear that Sanford broke the law when he

	

v

passed the stop sign without stopping, as admitted, and he also,

	

DosS E

coining from the right, paid no attention to the other plan ,
Dosse, who was coming from the right ; he paid no attention t o
his rights and obligations under the traffic laws . A ow® it is not
positive upon the point that Dosse could have stopped betwee n
the time when he first saw or ought to have seen Sanford comin g
to the intersection . There is no positive evidence upon that . It
is a matter of inference . The learned judge has made an infer-
ence, and I think he has made that inference because he thought
he was acting upon direct evidence . That was his mistake. Iie

M .AcvoNAL.,

said it was clear that he had not looked to the left, while as a

	

C .J .B.C .

matter of fact it is not clear on the evidence that he did not look
to the left. The very wording of the Act has been broken by
Sanford, and I do not see that any liability at all could hav e
been fixed upon Dosse, who apparently did everything, I think ,
at all events, that he could do in the circumstances . In any case ,
the plaintiff has failed to show that he (lid not do everything h e
could have done under the circumstances . In that state of facts ,
I say that the man who had deliberately disregarded the law in
two or three respects was the sole cause of the accident, and tha t
Dosse was not a contributory thereto .

The appeal should be allowed .

JIARTrx, J .A . : I agree. It is an exceptionally clear ease ,
and. coming down to really one point only, as stated by counsel
on the opening of the case, and repeated by the learned judg e
when giving his reasons, viz ., that everyone is bound to keep a
proper look-out at an intersection, and was that duty discharge d
by both drivers' Fortunately, there is no conflict of evidence
upon that point, and I am assuming . that the learned judge pro-
ceeded upon the same evidence as that before us, which must b e
the case . Then the gnestioni resolves itself into this : was it
proper for the learned judge to draw the inference that he did

MARTIN,
J .A .
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COURT OF on the admitted evidence when he was exercising the function of
APPEAL

a jury I do not hesitate to say if I had been a jury sitting on
1932

	

this case that I would have arrived at the conclusion, on this
Nov . 2s . evidence, that it is not safe to say under the admitted cireum -

HENDERSO :ti stances that this defendant did fail to discharge his duty to kee p
v .

	

timeously a proper look-out, and therefore the negligence of
D°SSE Sanford was the sole cause of the accident.

GALLIHER,
J .A . GALL1IIEIt, J .A . : I agree .

IIcP1IILLrns, J.A . : I agree. This judgment can only b e
sustained on the ground that there was an act of ultimate negli-
gence. The plaintiff, of course, is not affected by the negligence
of the driver of the car in which he is riding, being a gratuitou s
passenger therein.

Now there is no evidence from the driver of the car, that is ,
the defendant, on the question of looking, but the law will giv e
the defendant the benefit of this, that he would reasonably advis e
himself that the law should be observed . Now there is evidence
in the ease of the plaintiff that the ear in which the plaintiff wa s
was fifty feet behind the stopping post at the time when both.
cars were approaching the intersection . We can only proceed
on inference, and the inference that the defendant is entitled t o

McPIIILLIrs, have found in his favour is that he did look . The other car
J .A .

	

ing fifty feet from the stopping post, the defendant was per -
ly safe to cross, and in crossing he was entitled to be let cross .
17 r v. Broad (1915), A.C . 1110 at p. 1115, in the Privy

Alen, which has been a number of times referred to . Lord
Siu.iner said :

Where a highway is crossed at right angles as of right priority of pas -

ongs to the first comer ; [and that the defendant in this case was ]

he has a right to be on the crossing, and, so long as he is crossing with al l

convenient speed, the second comer [and that the driver of the ear in which

was was the second eomer] cannot dish :~c•l ~~ object to his

t marst wait his turn if he cannot has ; e i

l.t what occurs here ' '1'lie car comes up `o the stoppin g
and cues right through, disobeying the governing law .

re was no reasonable opportunity to do anything . Just take
-idenee itself and it is the evidence of "a flash" as repre-
iv e' of how the second comer's ear appeared. Now what
ility was there to obviate collision with the second comer
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and, notwithstanding the negligence of the second corner, for COURT o f
APPEAL

the first comer to prevent the accident ? How could the accident
have been avoided? On the evidence itself it was utterly impos-

	

1932

Bible, because reasonably the defendant was entitled to assume Nov.28 .

that the car would be brought to a stop at the stopping post and
HENDERSON

then only go on, and in such case there would have been no acci-

	

v.

dent . That is clear (Lloyd v . Hanafin (1931), 43 B .C. 401 at DOSSE

p. 405, and Swadling v. Cooper (1930), 46 T.L.R . 597 at
p . 598) .

	

MCPHILLIPS ,

Therefore, it seems to me it is utterly impossible to arrive at

	

J .A.

the conclusion that it is a case of ultimate negligence . There i s
no evidence to support it, and an inference of that character i s
not supportable in law . As I look at it, therefore, the judgment,
in my opinion, must be reversed and the appeal allowed .

MACDONALD, J .A . : The onus was on the plaintiff to establis h
an act of negligence . What is relied on is that the defendant
did not look to the left, thus destroying the chance of avoidin g
the danger by stopping. But the plaintiff's evidence does not
chew that after looking to the right he did not look to the left .
I think, too, the defendant had the right to assume that th e
driver of the other car would stop, and upon finding that he wa s
not going to do so, it was then too late to avoid a collision wit h
this other car driven by a very careless young man .

I would allow the appeal.

Appeal allowed .

Solicitors for appellant : Walsh, Bull, Housser & Tupper.
Solicitors for respondent : Fleishman & MacLean .

MACDONALD ,
J .A .
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L Y RE M. D. DONALD LIMITED.

Taxation—Company—Land in eompany's name—'Transferred to indi-
z~1,a qs—Deed not registered—Sold by individuals at profit—Liabilit y
of company for tax .

In June, 1926, M . purchased a lot in Vancouver which was registered in he r

daughter's name . Shortly after, owing to differences arising between
11 . . her husband and her daughter, they formed the appellant company ,

each of them holding one share in the company and a fourth share

being in the name of their solicitor, only four shares being issued . The

(laughter then transferred the lot to the company . In December, 1927 ,
M. purchased another lot adjoining the first one and had it registere d

in the (laughter's name, and on -flay 5th, 192S, the daughter transferre d
this lot to the company. 11., her husband and daughter having shortl y

after settled their differences, the company conveyed both lots in June,

1927, to the three of them . This conveyance was not registered an d

on February 2nd, 1929, the three then owners sold the two lots to
others at a profit of $67,000 . The assessor's assessment of the compan y

for $5,600 on this profit was upheld by the Court of Revision .

field, on appeal (MACDONALD, C.J.B .C . and GALLInER, J .A . dissenting) ,

that the Court of Revision reached the right conclusion in viewing th e

private transaction of the individual members of this company as an

unsuccessful attempt to evade the provisions of the statute .

APPEAL by 11 . D. Donald Limited from the judgment of

11' . Ii . S. Dixon, Esquire, judge of the Court of Revision, of th e

1 :3th of' April, 19 :32 . The appellant was incorporated in 192 6

as a British Columbia company and the memorandum of asso -

('iation shells that its objects were, infer alia s " To transact al l

hinds of agency business, negotiate loans and buy and sell rea l

and personal property- ." There were four shareholders only,

each holding one share, namely, Mary Schwartz, Mrs . Mamie

Meltzer, her husband William Meltzer, and _Iln, Grossman,

the solicitor who incorporated the company . )tary- Schwartz

vas the married daughter of Mrs . Meltzer . On June 9th, 1926 ,

one Love transferred by agreement for sale a lot hereinafter

known as lot 9 to Mary Schwartz, the consideration being

:1t ;,3,(H00, and on December 1301,1 926, Mary Schwartz assigned

said agreement for sale to the appellant company, the considera-

tion sheen in the assignment being $5 :3,000. On May ;th.

1925, the appellant also acquired lot 10 (adjoining lot 9 afore -

COURT OF
APPEAL

193 2

Nov . 30 .

IN R E
M. D .

DONALD
LTD.

Statement
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said) from said _Alary Schwartz, the consideration in the deed
being $1. Mary Schwartz had purchased said lot 10 in Decem-
ber, 1927, for $70,000 . The company held both lots until June ,
1928, when it conveyed them to Mamie Meltzer, William
Meltzer and Mary Schwartz for the consideration of $1, bu t
this document was not registered until February 5th, 1929 . On
February 2nd, 1929, the three then owners sold said lots 9 and
10 to Vested Estates Limited for $210,000 . The assessor
assessed the appellant on a profit of $67,000 made by the appel-
lant in 1929. Mrs. Meltzer averred that the reason for incor-
poration of the company was that they had had some domesti c
difficulties, and in fact all the business with i lation to th e
properties was done by Mrs . Meltzer, and when the family
troubles ceased to exist the properties were transferred to th e
individual names and there was no evidence of any attempt t o
avoid taxation.

The appeal was argued at Vancouver on the 30th of Novem-
ber, 1932, before _MACDO:\ALD, C.J.B.C., MARTIN, ( ALLIJIRI;,

McPnnnirs and MACDONALD, JJ. A .

Grossman, for appellant : Five thousand six hundred dollar s
as extra taxes was charged on the sale of these lots. The Court
of Revision upheld the assessor. The mother bought the two lot s
and put them in the daughter's name . A dispute arose in the
family and the result was that the properties in which they were
interested were put in the name of a company (the appellant )
formed by themselves, as they all lived in Seattle . When the
family settled their dispute the properties were transferred b y
the company back to the individual members of the family . The
lots were in the individual names when the sale took place an d
had been for some time . There is no evidence of any attempt t o
avoid . income tax : see Corporation of District of Burnaby v .

Ocean Viers Development Limited (1923), 32 B .C. 413. The
conlpauv made no profit on this sale and should. not be taxed ..

Harper°, for respondent : Lot 9 went into the company 's name
in 1926 and lot 10 in 1928, and when the transfer was made i n
June, 1928, from the company to the individuals it was no t
registered until the actual sale on which the profit was made wa s
put through on February 2nd, 1929, so that at this time the lots

COURT O F
APPEAL

193 2

Nov . 30.

IN R E
M . D.

Do`ALI
LTI).

Statement
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COURT of were registered in the company's name : see Anderson Loggin g
APPEAL

Co. v. The King (1925), S.C.R . 45 at p . 56 ; In re Hasting s
1932

	

Street Properties Limited (1930), 43 B.C . 9_09 .

Nov . 30 .

	

Grossman, replied.

MACDONALD, C .J.P.C. : I think this is a very clear case of an
attempt to tax something which was not income. The family
was composed of several members who were attempting t o
straighten out their affairs and they were not clear about how
the property should be divided among them and could not arriv e
at a division and they therefore conveyed the property t o
_AI. D. Donald Limited, I think as a shareholder . It was not a
sale . The Donald Company took the property and credited th e
family, as I shall call them, with the money, they had paid for
it. The family took the rents and profits and divided i t
amongst themselves and carried on for a short time when a n
agreement was come to between the members of the family and
then conveyances were made from the company to the several
members of the family each of his or her share . Thereafter, I
think four months afterward or some months afterward, th e
family sold the property for $200,000, the cost of the property
to them being $123,000, and the Government now claims t o
assess the company for the difference between these sums i t
claims on the profit yon-- your company have made, although i t
did not make it at all. It seems to me that the transaction i s
very similar to a ease where a person finds that he can deal mor e
justly with his property, if there are different claimants to it ,
by transferring it to a trustee, we will say, to an individual . IIe
transfers the property to the individual at its cost price
$123,000, he is credited in the books of the individual with tha t
price, the individual carries on and keeps small sums of money
for his pains on which he is assessed . In the meantime the
r ; Gust who had conveyed it to the company make an agree-
ment for the division of it amongst those who are entitled to it .
He notifies the company and the company gives deeds to eac h
individual for the share of that individual, and thereafter the
several individuals sell the property . The company have made
no profit out of that sale . That is perfectly clear, there is no
dispute about that fact . It did not get the difference betwee n

IN RE
M. D.

DONAL D
LTD .

MACDONALD,
C .J.B .C .
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$123,000 and $200,000, the family got it and the family got COURT O F
APPEAL

the rents from month to month to be divided amongst them-

	

—
selves . It seems to me it would be an extraordinary thing if a

	

193 2

company that made no profits should be assessed and compelled Nov . 30.

to pay taxes on a profit which they had never got and which

	

Ix RE
other people got . If there were any liability to pay taxes, it is

	

Al . D .

on the part of the family who sold and made the profit and not DTTD LD

this company. It was held by the Revision Court judge that th e
transfer to the company was a scheme to avoid assessment . That

CDONALD,is to say, that the parties conspired against themselves to transfer MA
C .J.a .C .

property to a company which was assessable from those who wer e
not (since they were foreigners) . The fact that the members of
the family did not register the deed is immaterial since a s
between the parties they were the owners and could have n o
motive for not registering.

MARTIN,
unsuccessful attempt, in the same category as the Hastings

	

J .A .

Street Properties case, to evade the provisions of the statut e
which imposed the tax objected to upon it . I would therefor e
dismiss the appeal .

MARI ix, J .A. : In my opinion the Court of Revision ha s
reached the right conclusion in viewing, in effect, the privat e
transaction of the individual members of this company as a n

(i .tr LTiIa1m J .A . : I take the same view as the Chief Ju s
I would allow the appeal.

tie . GALLIHER,

J .A .

Men-fumes, J .A . : I am of the same view as may brothe r
MARTIN. I think it is well to call up for consideration what
the learned judge of the Court of Revision and Appeal sai d
about the taxation appeal when before him and which is no w
before this Court upon appeal from his decision. The judge of
the Court of Revision and Appeal said this :

Mr. Grossman contends that the appellant was a mere trustee or agent MCPHILLLPS ,
for the said Mamie Meltzer, Mary Schwartz and William Meltzer . Mrs .

	

J.A .

Meltzer gave evidence and gives as her reason for the incorporation o f
appellant We had some domestic difficulties . Therefore we put it in th e
company's name ." She says they took it out of the company's nam e
because she was sick, and because domestic relationships were bette r ed . On
cross-examination, however, Mr . Harper asks Mrs. Meltzer :

"Did you form the company to avoid any danger of personal liability o n
business dealings' Yes .
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"Grossman : It shews the reverse .
APPEAL

	

"The Witness : I would not have done it.
"Harper : What? I would not do that .

1932

		

"you would not have done that? No, sir, I value my reputation more

Nov . 30 . than that . I guess I would be known in business here, of which I am

proud .'"
Ix RE

	

At all events they got whatever benefit there was from the incorporation
M . D .

	

and, so far as the evidence goes to chew, may still be doing business . The
DoNALD

appellant made returns and Mr. Clyne (a witness called on behalf o f
LTD.

appellant) states that he got his, information for making up the income tax

return from Mrs . Meltzer . I think the evidence shews that Mrs . Meltzer

collected the rents and other income and paid taxes and other outgoing s
without using the company's bank account, but whether these unorthodox

methods of carrying on the company's business—because it was the com-

pany's business—is sufficient evidence to relieve this company of income tax

is another question . The appellant, in order to succeed, has to get away

from its own returns as made to the assessor, hence the large number o f

cases cited to me as to the effect of bookkeeping entries . Mr . Harper

agrees that it is permissible for the Court to disregard mere bookkeeping

entries if it is necessary to arrive at a just finding . But I do not think

Mrs . Meltzer's or Mr . Clyne's evidence shews that these figures are incor-

rect. I think her evidence amounts to this that although she had lega l

advice as to incorporation of the company and, apparently good reasons fo r

it, and though Mr . Clyne says he advised her strict accounts would have t o

be kept, she would like to give the impression that she did not know wha t

MCPI-IILLIPS, she was doing. From all the evidence it is clear that she was the "brains "

J .A . Of the family and in control of affairs . She was able annually, or whe n

written to by Mr . Clyne, to give him full and complete details of all pay-

ments in and out . She simply carried on as before because she was used

to it and it was more convenient.

If 31 . D . Donald Limited can escape taxation on the facts set out in th e

evidence before me then all the shareholders in The Hastings Street Prop-

erties Limited case (recently decided by the Court of Appeal of this Prov-

ince) [(1930), 43 B .C . 2091 need have done to escape taxation if they di d

not wish to buy and sell as individuals for some reason . was to pure' s

the lot in question there in their own names, transfer it to the comps a y

and when a sale came in sight, transfer it back to their own names, hel d

the deed up until the sale is consummated and then register all document s

together in the Hastings Street Properties Limited case, however th e

shareholders put everything in black and white and it was found, by a

majority of the Court, to be a fraudulent scheme .

31r . Grossman, for appellant cites : As to onus, .1nderson Logging Co . v .

The Ding (1925), S .C .R . 45 at pp . 50-2 . As to a company being bound b y
its bookkeeping entries Gresham Trustees (City's Moiety) v . The Com-

missioners of Inland Revenue (1597) . 4 T .C . 304 at p . 341 ; Doughty v .

Commissioner of Taxes (1927), A.C . 327 at 336 ; J . and M . Craig (Kil -

marnock), Ltd . v . Corsr,( the G (1914), 13 T .( . 627, 66S, and 669 : The

Liverpool rind London had Globe Insuranrj (pc ay V . Bennett (1913), 6
T.C . 327 at p . 359 : Edinburgh Life Aeon, oo ( Company v . Lord Advocat e
(1910) . A .C . 143 at p. 163 ; Collins v . Tit( Firth-Brearley Stainless Stee l

Syndicate, Ltd . (1925), 9 T .C. 520 at p . 369 .
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In the last mentioned ease Pollock, M .R. says :

	

COURT OF

"In all cases one has to look at the substance of the transaction . The

	

APPEAL

particular way in which the item has been dealt with in the balance shee t

or in the profit and loss account does not bind the Court," and this is more

	

193 2

or less the same opinion as in the other cases quoted above, and also Isaac Nov. 30 .
Holden & Sons, Ltd . v . The Commissioners of Inland Revenue (1924), 1 2
T.C . 768 at pp . 772-3 .

	

IN RE

Mr . Harper, for the assessor (respondent), contends that the deed dated

	

O
D .

DONALD
June 12th, 1928, was executed and held until such time as a sale could be

	

LTD .
arranged for and then registered . He further contends that by virtue of
section 34 of the Land Registry Act, Cap . 127, R .S .B .C . 1924, so far as a
claim by the Crown for income tax is concerned, no interest passed to
defeat their claim until registration in February, 1929 . The sale to Vested
Estates was on New Year's Day, 1929 . He cites District of Burnaby v .
Cloves (1923), 3 W.W .R. 1078 hereon and cases cited therein . That cas e
was before the Court of Appeal of this Province and the decision wa s
upheld. The section in question has been amended since that ease, but I d o
not think the amendment affects the position of the assessor who is entitle d
to consider only the registered owner . This would dispose of the contentio n
of appellant that one lot (lot 10) was held by the company only five weeks .
The word "owner" is also defined in the Taxation Act and refers only to
"registered" agreements, deeds, etc .

Mr . Harper- also contends that it does not matter who the shareholder s
of the company are or what their relationship to one another . He cites
Plaxton & Varcoe's Dominion Income Tax Law, 2nd Ed ., p . 7, where the
learned authors say :

	

MCPHILLIPS,

"In connection with corporations and joint-stock companies, it is a

	

J.A.
cardinal distinction that the incorporated body is a totally different perso n
or entity from the individual, comprising it, even if an individual holds
the whole of the shares of the enrporation," and cites John Foster t Sons
v . Commissioner of Inland 1i' e mue (1894), 1 Q .B . 516, 528, 530, and The
_Alabama Coal, Iron, Land and Colonization Co ., Ltd. v . Mylatu (1926), 1 1
T .C . 232 at p. 252 thereon .

So far as carrying on business is concerned, one transaction is enough .
Only one transaction ever took place in the history of Hastings Street
Properties Limited, supra, Here there were two distinct transactions an d

rentals and assumption of mortgages by the appellant company involved ;
depreciation, directors' fees, etc . These people had the advantages and
protectitm too , of incorporation, and when it was realized that a sale would
involve den anent of a substantial sum ($5,600) as income tax I do no t

think the company is able to repudiate its returns by alleging faulty book-
keeping or misunderstanding over a period of years . I think it should b e
borne in mind, too, that Mr. Clyne, who made the returns on informatio n
supplied him is a taxation expert .

I find that the company did in fact carry on the business of buying, sell-

ing and dealing in real estate, within its powers, and made the profi t
alleged from such dealings . The fact that all the shares were not allotted
does not, I think, make any difference . It would not have helped them an y
to have allotted 33 shares each to each member of this family, they eac h
held one share, and they were in it equally and received distribution of the
profits equally . I do not think appellant his discharged the onus upon it.
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I am of the opinion that the learned judge of the Court of
Revision and Appeal came to the correct conclusion . His judg-
ment in the matter shews that he had a proper appreciation of
the facts and the law and I find no error in his adjudication . I
would, therefore, affirm the judgment of the learned judge o f
the Court of Revision and Appeal (Vancouver Assessment Dis-
trict) and confirm the assessment . The appeal to this Court in
my opinion should stand dismissed .

MACDONALD, J .A. : I only hind it necessary to say and I think
it is a fair inference to draw from the evidence 	 that this corn -

MACDONALD, pang acquired the property, owned it and in reality pursuan t
J .A . to its powers to buy and sell real estate effected a sale of it ;

none the less so because of the circuitous way they took to brin g
it about. I would dismiss the appeal.

Appeal dismissed, Macdonald, C .J .B.C. and

Galliher, J .A. dissenting .

Solicitors for appellant : Grossman, Holland d
Solicitors for respondent : Harper Sargent .

41 2

COURT O F

APPEAL

193 2

Nov . 30 .

IN R E
M. D .

DONALD
LTD .



XLVI.] BRITISH COLI"IIBI A REPORTS .

	

413

IIEXTIIORI v . HE 1THORI .

Husband and wife—1oluntary transfer of property by wife to husband-

i o independent advice—Undue influence—Onus .

The defendant who was a soldier married the plaintiff, a French woman, i n
France in 1919 . They came to Vancouver in the same year and, with a

war bonus in which the wife had an interest, made a first pay-

ment on a home, the deed for the property being in their joint names.

The husband was employed in the city fire department, and in Septem-
ber, 1931 . when a fire chief, he went to a firemen's convention in Cali-
fornia, remaining away for two weeks . By this time they had fou r
children . On his arrival home from California late at night his wif e

was not there, and when she came in some time later an altercatio n

arose between them as to a Frenchman with whom the wife was o n

friendly terms, and the husband ordered her out of the house . She

went to the house of a friend and the next morning the husband wen t

to the place where she was staying and told her he wanted to take her

to a lawyer for the purpose of obtaining a divorce. They went to th e
office of dlr. Nicholson, a barrister, who had not seen them before, an d

his evidence was that he considered himself acting for both partie s

when instructed to draw up a quit-claim deed transferring the wife' s

half interest in their home to the husband, and that she signed it volun-

tarily, saying as she did so that she was willing to sign as her husban d

had undertaken to look after the children . The plaintiff averred that

she thought they went to the lawyer solely for the purpose of obtain-

ing a divorce and did not know that she was signing a quit-claim deed .

An action for the cancellation of the quit-claim deed was dismissed .

Held, on appeal, affirming the decision of CxYLr:Y, Co . J . (MARTIN and

_MePrrirajis, .JJ .A . dissenting), that the plaintiff's marital conduct
was indefensible and on the question of conflict of evidence between he r
and the solicitor the learned trial judge was amply justified in accept-

ing the evidence of the solicitor. Since their quarrel there was not

fiduciary relationship between the husband and the wife, and there wa s
no evidence of undue influence . She signed the document voluntarily ,

the fact of her husband looking after the children being given by her

as a reason for doing so, and the appeal should be dismissed .

APPEAL by plaintiff from the decision of CAYLEY, CO . J. of
the Sth of April, 1932, in an action for the caneellation of a quit -
claim deed made by the plaintiff to the defendant in September .
1931, conveying a one-half interest in a property in Vancouver ,
of which they were the It owners. lihe plaintiff and de''ond-

ant were married in France in 1919 . Shortly after the ,: c , uin t
to Vancouver whr're they bought the property in question

COURT OF
APPEA L

193 2

Nov. 22 .

HEATHORN
V .

HEATILOR V

Statement
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was registered in their joint names, the first payment thereon o f
$600 being made from a war bonus received by the husband on
his return to Canada, the wife being entitled to a portion of th e
bonus. The husband was a fire chief in the City of Vancouver ,
and in September, 1931, he went to a fire convention in Cali-
fornia and remained away for about two weeks . On returning
he arrived home late in the evening and his wife was no t
there, she eventually coming home at about 2 .30 a .m. when on
asking her where she came from she said . she did not know .
This led to a quarrel and he ordered her out of the house . She
was of French origin and went to the house of a French woma n
who was a friend of hers . The next day he went for her and
took her to the law offices of Russell, Nicholson d Co., wher e
they consulted Mr . Nicholson . On instructions from the defend -
ant Mr . Nicholson drew up a quit-claim deed whereby the wif e
transferred her half interest in their house to the husband .
According to Mr. Nicholson's evidence the wife signed the dee d
voluntarily after his explaining fully to her what she was sign-
ing. She denies this in her evidence saying that she understoo d
she was going to the lawyer 's office to get a divorce and for n o
other purpose whatever. Her action was dismissed .

The appeal was argued at Vancouver on the 21st and 22nd
of November, 1932, before MACDONALD, C .J.B.C ., MARTIN,

GALr.i,n ;ri, McPnlmmns and MAC•DO\ALD, J<J . A .

I'clilh L. Paterson, for appellant : We submit that even on
Mr . .i'icholson ' s evidence it is a transaction that cannot stand . :
see Ifalsbury's Laws of England, Vol . 20, p. 760, sec . 1785 ;
Baler v. Jlon/c (1864), 4 De G . J. & S . 388 ; Waters v. Don-

nelly (1884), 9 Ont . 391 ; Burns v . _Ifincltau (1927), 1 D.L.R.
472 ; L{'ry v . Lane (1888), 40 Ch . D. 312 at p. 3 2 1 . The con -
tract must be fair, just 131(1 reasonable : see Erans v. Llewelli n

(1787), 1 Cox 333 ; Harris v. Richardson (1929), I .Z .L.R.
t968 at p . 676 ; Story on Equity, lid I?d_, 55, sec . 11.9 ; Clark

v . llalpas (1862), 4 De G. F. & J. 101 . The bargain was
improvident : see fi'ymyk v. llrynyk (1932), 1 W .W.R. 82 .
The deed was signed by the wife when under the husband's
influence : see I/oti•es v . Bishop (1909), 2 K .B . 390 at p. 396 ;
Ilalsburti's Laws of England, Vol . 16, p . 391, sec . 789 ; In re

41 4
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Lloyd 's Bank, Ld. Bonze and Lederman v. Bonze (1931), 1
Ch. 289 at p . 301 ; Willis v . Barron (1902), 71 L.J., Ch. 609 .
Mr . Vieholson should have advised her to consult another
solicitor .

Kappele, for respondent : They were married in France i n
1919 and the lot in question was for a home . The first payment
was made with the bonus in which we admit the wife was inter-
ested and her name was in the deed . She acted voluntarily in
signing the quit claim and she was not influenced by the hus -
band : see Canadian Bank of Commerce v . Foreman (1927), 2
D.L.P. 530 at p . 531 ; Bank of Montreal v. Stuart (1911), A.C.
120 at p . 137 ; Chaplin di Co ., limited v. Brammall (1908), 1
I .B . 233 at p. 237 ; Bradley v. Imperial Bank (1926), 3
D.L.R. 38 at p. 52 ; Shell's Principles of Equity, 20th Ed ., 451 .

Paterson, replied.

MACDONALD, C .J.B.C. : This action. arises out of a quit-claim
deed made by the wife to her husband of her interest in their
home. The property was purchased with money received by th e
husband as a war bonus, he. having fought in France and as sh e
puts it herself, the property was bought as a home for herself ,
her husband and children. A day or two before this transfer
hs , - male the two parties to this action quarrelled. He had gone
~?~ ,~cn to California to a firemen's convention, and to see hi s
young daughter who was being taken care of by a sister in C'ali-
fornia, and. had just come back . Whether it was the sauce day
or the next day, I am not sure, but at all events he found on hi s
return that his wife was absent and he waited up for her unti l
half-past two in the morning when she returned and he asked
her where she had been and she said., "I don't know . quarrel.
thereupon, took place between them which resulted in his saving
to her "If you like the other man better than you like me, yo u
may go," and. she finally left . She went to her friend, another .

malt woman, whom she described in her evidence as a "boot -
. ' The following (lay her husband went to the place wher e

was staying and said. that he wanted to take her to a lawyer ,
for the purpose of obtaining a divorce . They went to their law-
yer, \Ir . Nicholson, who did not know either one of them before ,
and had never heard of there . It was at that meeting at the
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COURT OF lawyer's office that the quit-claim deed in question was drawn
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up. 1Ir . Nicholson tells what took place . It is true that there
1932 is a conflict of evidence as to that, the plaintiff saying that Mr .

Nov . 22. fi cholson's evidence was not accurate in all respects, but th e

HEATHORN learned judge has settled that question for us by finding in
v

	

favour of the evidence of Mr . Nicholson and I cannot do any
IIF.t'1'I7oRfi

better than read his evidence on that point . Ile was asked :
But the conveyance is a conveyance to Heathorn, his heirs and assigns ?

TE.E COURT : That does not make any difference. This witness is per-

fectly right in telling all the circumstances that led to signing thi s

conveyance .

The witness [Mr . i\ ieholsonl : Then I asked them what they intended to

do about this property in which the husband and children were living, an d

she said as far as she was concerned she had left her husband and wa s

living with this other man

THE COURT : That is all you need say . She knew she was signing away

the property ? There is no question at all about it, your Honour .

This is the evidence of Mr . Nicholson who is speaking	
But not only that, after she said that she was going to sign the prop-

erty over--I understood she was going to burn her bridges behind her, but

I asked Heathorn to go out of the office—she states that this morning ,

that after Heathorn went out—this quit-claim deed had been dictated, the

MACDONALD, particulars of the quit-claim. deed had been given to my stenographer in

e.a .n .c. Mrs. Heathorn's presence, and when the stenographer prepared the document

and brought it in, I asked Mr . Heathorn to go into a.n outside office, and I

said to Mrs . Heathorn—she was there alone—I said, "Now, Mrs .

Heathorn—" I took the deed ; I said, "'This is the deed, the transaction, "

and ,i her the deed with her name upon it, Jeanne i l .Ethorn, an d

her 1 u :ba . .u's, Iierbert Daryl Heathorn, and I said, "By signing this docu-

n,ent you transfer the property back to your husband ." SSim : .ii .h "That i s

as right ; I know that he is going to look after the ehildree ; it is thei r

e : ~ . ~, . I will transfer the property back to him ." I said, "I want you t o

nctly understand ilrs . Heathorn that at the present time this propert y

•re,t in the name of yourself and your husband," and I said, "ot -

'aitiew : [ling the fact that there are ditlerenees between you, you do no t

have sign this property back to him if you do not want to ." and I

referred to this little clause on the back here, for the ii ni t

"I want it distinctly- understood that if you sign that do urs . I that it i s

a purely vole

	

ry act on your part, that you are quite willin to do it "

And she th,'ll

	

ii tears cane in her eyes, I can remember Plat, and sh e

said, "Well, lei is going to look after the children ; I l,ave~

	

ne with th e

other man. It is all right," and she signed it.

That is what took place between Ir . ~. holsl and he p se1 at
[hat tiuue . Tint quit-claim deed was -ig .hid ,Old her hall interes t
in the property was transferred back to 11 .r . I i to h 11 1u and tha t
is the subject-matter of this dispute with the ex,'el,ii„ tt of a few
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small articles which she said she brought from France with her
and for which she asks damages for conversion .

As to the chattels, I think that she abandoned them when she
left, when she packed her trunk and left, although she ha d
plenty of room in the trunk to put these articles she said nothing
about them and apparently made no demand either then o r
since. I think as far as those articles are concerned, we can
consider them out of the case.

There then remains a question of the legality of the quit -
claim deed from herself to her husband . It is claimed that she
was taken by surprise when she was asked to go to Mr . Nichol-
son's office . Her husband, she said, told her it was for the pur-
pose of a divorce . They were apparently under the impressio n
that all they need do was to go to some solicitor's office and hav e
papers drawn up and the divorce would be complete. That is
the impression she said she had from what her husband told he r
and she said that she never heard of any transfer of the property
until the deed was being prepared .

Without saying very much about the quality of her evidence ,
I think where there is conflict between the evidence of the wit-
ness, a reputable solicitor, and this woman, considering her act s
and the evidence she has given, there should be no difficulty
about accepting the evidence of the solicitor .

It was said that she was taken by surprise because she did not
expect anything would be done about her property and in fac t
she said she would not have gone there at all had the propert y
been mentioned by the husband. It was conceded by Miss
Paterson and very properly, that there was no evidence of any
undue influence used by the husband to get her to make the quit-
claim deed . In fact it was not mentioned between them, the
respondent says herself until they got to the solicitor's office .

Apart from the fact that the evidence I have just read tha t
she understood the transaction perfectly, she knew her marita l
conduct was indefensible. She knew the property had been pur-
chased for her husband and herself and children and I can
easily understand that she did not require any assistance and
advice from anyone to ascertain her position . It was not as i f
she were selling the property, the value of which, perhaps, sh e
did not understand, appreciate, and had been taken advantag e

27
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of by the purchaser . She was giving up this property, which
was not very valuable—it cost about $1,500 . She was giving i t
up entirely. She knew exactly what it was and what it wa s
worth and there was no fact that she needed any advice about ,
except that which Mr. Nicholson advised her of, that she wa s
the absolute half owner, registered, and that she need not giv e
up the property unless she wanted to do it and that her act was
an entirely voluntary act . That conversation took place in hi s
office in the absence of the husband, the husband having bee n
sent out .

It is rather absurd in this case to say that a husband who wa s
being deserted by his wife and who was being left by her alon g
with her children, was likely to influence her by his advice . He
would have no influence with her . She had broken her marriage
contract and the relationship of husband and wife in reality di d
not exist . So that I think the mere fact that she had no inde-
pendent advice has no place in this case at all . Moreover, Mr .
Nicholson said, "I understood I was acting for both of them ."
They both came together and he understood he was acting for
both and, therefore, he advised her in the manner in which I
have read on the assumption that he was acting for both parties .
I think he acted very fairly and very reasonably in the cir-
cumstances .

She was not advised to get an independent solicitor probably
because Mr . Nicholson thought he was acting for both, but the
mere fact that she had no independent legal advice is not fata l
to the deed that she signed. A good deal has been said in th e
case about independent legal advice and surprise and that sor t
of thing, but every case has to be decided upon its own facts.
The law is well known that if two persons in a fiduciary relation -
ship, for instance, a lawyer and his client, enter into a trans-
action whereby the lawyer purchases from his client property ,
the onus is entirely upon him to shew the fairness of the trans-
action and that everything necessary to be told the other part y
has been disclosed and that a fair price has been paid . These
people were not in a fiduciary relationship to each other .

In the latter case, the onus is upon the person who assert s
undue influence to prove it . Those are two propositions which
are well recognized in law and I say nothing further about that .
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There was no proof of undue influence upon this lady at all .

Nothing was said between them from the time of the quarre l

until the time the deed was prepared. In Bank of Montreal v.

Stuart which was referred to, the wife was so loyal to the hus-

band and thought so much of him that she said she did not nee d

any legal advice . She had perfect faith in the husband and

stuck to that throughout the trial . In this case, it is the ver y

reverse of that case .

In the circumstances of this case and on the fact that th e

learned trial judge who heard the evidence has decided the facts

in favour of the respondent, I have no hesitation at all in sayin g

that the appeal should be dismissed .

MARTIN, J .A . : This is a case which presents unusual fea-

tures, quite unlike any case which has been cited to us fro m

the books in its essentials and it, therefore, in my opinion stand s

alone and must be considered upon those special circumstances .

It is a stronger case, I might say, by way of preface, than an y

of the other cases cited to us on the subject, and for this reason—

that we start here with the admitted fact upon the record, para-

graph 2 of the dispute note, that this plaintiff is the registere d

owner as a tenant in common of this property with the defend-

ant. It is unnecessary to go into the question of how she derive d

that, though the evidence s pews that more than half came to her

from a war bonus, or the money which she and her husband go t

from the war bonus, and was invested in this property.

Beginning, then, with these tenants in common in possession

of this property, unfortunate differences arose with the conse-
quence that when the husband, who is apparently a fire captain ,
as it is called, in the employ of that department of the City of
Vancouver, came back from a trip he found that his wife wa s

out at a late hour in the morning and when she returned a dis-

pute arose between them, with the result that upon that day, tha t
early morning, he ejected her from the house . She says that he

"kicked" her out . Whether that is supposed to be figurative or

not, I do not know. Anyway, she was forced to leave. She

asked him, "Do you mean I must go ?" And he said, "Yes ."

And then she describes in two different places where he "kicked"
her out. Of course, he was wrong there, as a matter of law .
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That is something that is not explained and I have yet to lear n
how one joint tenant in common can lawfully eject the other

1932

	

from her own house . There was a wrong committed for which
Nov . 22 . she was entitled to recover damages . Such being the ease, bein g

HEATITOR\
"kicked" out and dispossessed from her own property, she wen t

v .

	

and took refuge with a woman who has been described as a "boot -
HEATIIORN The particular moral status of a bootlegger is unknown

to nie . We will assume it to be the worst. Nevertheless, in
justice to the woman, if it is the worst, it ought to be state d
that the reason she made the acquaintance of the bootlegger
is because her husband took her and introduced her to her, as
stated on page 22 of the appeal book and, therefore, she went an d
stayed with the person of her husband's own selection as one fi t
to associate with . I think I need say nothing more about her
association with that woman than that she was a compatriot o f
her own, a French woman. Then the next day her husband go t
in communication with her and told her that he wanted to be
divorced from her and said that he would arrange to take her th e
next day to a lawyer for the purpose of drawing up the docu-
ments . She being a French woman, married just after the war

	

MARTIN, in 1919	 it was a civil marriage	 and more than usually
J .A . unfamiliar with our legal procedure, was then taken by her

husband to a lawyer selected by himself, and. for what purpose ?
Again, I say, let it be understood that everything I am stating i s
upon uncontradicted evidence in this case. She went to the
lawyer for one reason only, as deposed on three different pages in
the appeal book, and accepted beyond . contradiction because th e
husband never went in the witness box and denied . it, and it i s
a peculiar thing he (lid not, because on pages 15, 16, and 25 she
deposes that she went for that express purpose, and the learne d
judge \\-as impressed with that so much so that at page 15 h e
got her to repeat that, and said, "Wait until I write it down, "
that is what she told him, and he writes down what she said an d
this is it : "IIe told me he was going to take me to a lawyer' s
office to sign for a divorce ." ..And then the learned. judge asked.,
"You went to the lawyer 's office the next day? I went that
morning and I signed the divorce ." So we have the admitte d

.fact of this woman being taken to the lawyer's office for one pur -

	

pose Only	 that divorce proceedings should be accomplished then .

COURT O F

APPEAL
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Naturally, it would seem strange to us that she should think
that would be the case, but certainly if her husband, a fire chief ,
should think that was the way it would be done, she at least 1932

would be pardoned as an ignorant French woman for not having Nov. 1 .

any more knowledge of the law than he had . They both went HEATHOR N

there with the idea that that was all that had to be done to

	

v.

obtain the divorce.

	

IIEATIZOS N

But what do we find ? We find that the matter of the divorce
was brought up, and as the evidence skews they were late r
divorced, and that part of their idea was carried out, details o f
which are immaterial . When the matter came up for discussio n
a very serious question arose to one a wife and mother, one of th e
greatest importance, and that is found at page 34 in the account
given by the solicitor who, of course, it is obvious must be con-
sidered as the husband's solicitor, because he was the person
selected by him for the purpose of attending to his affairs. Now,
this is what was stated to the wife, the mother, in the presenc e
of the solicitor who was there for the purpose, we will assume a
proper purpose, of doing the best as he desired to do in th e
interests of both parties, but note what was said to her :

"Heathorn said to her," the solicitor says, " `If I ask the MARTIN,
J .A .

Court for a divorce, I will ask for the children, too.' "
And from there the whole interview proceeds upon th e

assumption that the woman would lose her children . It is most
unfortunate the solicitor did not tell her it would not follow at
all that because she was divorced she would lose her childre n
and for this particular reason in this case because one of th e
children, as he said himself, was a child in arms, and I have ye t
to learn, and I have acted as a judge in divorce matters fo r
eleven years, and I have some knowledge of the procedure (fo r
it was my judgment in Sheppard v. Sheppard (1908), 13 B.C.
486 that came before the Privy Council that was the means o f
preserving the divorce jurisdiction in this Province—Watts v .
Watts (1908), A.C. 573, 579) and so I may be pardoned for

being somewhat alert when I saw that statement, because there-
upon the duty of the solicitor arose to have informed tha t
ignorant woman "that, it does not follow that the children will
be taken away, on the contrary, I will tell you that at least yo u
will in all probability be able to retain your little one who is in
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COURT OF your arms." And he could have also told her this, "Now yo u
APPEAL

have been wrongfully dispossessed of your property, and it is
1932

	

your legal right . to go back and assume occupation in commo n
Nov . 22 . with your husband tomorrow, and the question of the dispositio n

HEATHORN of the children and the maintenance of them will be one tha t
v.

	

will be dealt with by the Court in its exclusive jurisdiction," a s
HEATnORN decided the other day in a case reported in the last number o f

the Law Times (Rex v. Middlesex Justices ; Ex pane Bond

(1932), 174 L .T. Jo. 325) .
What would the position of that woman have been ? Had sh e

been informed, she would have known that a locus pwnilentice

was open to her and that the question, vital to her, of her four
children would come up, because her counsel would be able t o
say to the Court, "This woman has repented and wishes to com e
back to the children . She is the owner of the property, one-hal f
of the home, and to shew the condition of her mind, she is no w
prepared to . make a conveyance of all the property and give u p
this man and come back to her home" : and, be it not forgotten ,
had she not entirely removed away from the anchor of her hom e
she would be left with her husband and children and would hav e

MARTIN, the family linen which was given by her mother and grand -
mother to her in France, and other articles in the home . Pic-
ture this woman, believing that she had no right to any propert y
because she was thrown out, she thought that she had no plac e
where she could rest her head, but she was entitled to her ow n
property, though it is true that she would not have her husban d
to consort with her . That she had been deprived of her owner -
ship in that property was a very powerful lever, in the discretio n
of the Court, for a favourable exercise of that discretion over
all infants and little children . Would. anybody suggest that
any Court would take a little child from. a mother's arms had
she shewn maternal instinct and consideration and was offerin g
to do what was right ? Would anybody suggest that she woul d
lose the child.? We have not arrived at that stage	 I would
rather put it this way we have not retreated to that -I o f
civilization . Such being the case, being wrongly informed . by
the husband, and not corrected by the solicitor, thinking that: she
had lost her children and thinking that she was lawfully throw n
out of her own house beyond redress and. that, therefore, she
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must go with this man for the only solution presented to her, a
divorce, and then for the first time being face to face with thi s
new element which was never suggested to her before when she
consented to go to get that divorce, she finally decided, we ar e
told, after weeping, to comply with the solicitor's advice, thu s
sprung upon her just thirty-six hours after this crisis had arisen.
Picture her state of mind and mental distress, because she sai d
in her evidence that she had nothing more : she was stripped of
everything. Would it not have been well for the solicitor t o
have told and warned her, "Be careful what you are doing, i f
you give away your property, you lose your chief hold upon th e
situation and will place yourself at the mercy of your paramour ,
because you have nothing at all . You will have to rely upon hi m
alone . "

Further, the cases shew clearly that the whole situation mus t
be disclosed . Was anything said about the value of the prop-
erty? There is not one word of evidence as to what was it s
value. It may be $2,000, $5,000 or $10,000. We know noth-
ing about that, and yet we are invited to take the same leap i n
the dark that was taken below . I refuse to take it . Further-
more, she should have been advised as to her husband's relation s
with the children . There was not a single statement made that
there was the primal legal obligation on her husband to loo k
after the children, and therefore what she was being asked to d o
was not a matter of legality, but a , ris i r of sympathy, and o f
morality, to divest herself of her property in favour of her hus-
band who had thrown her out of it : but we are not trying th e
morality of the wife, we are trying the illegality of the hus-
band 's action .

Then what are the means of this man ? Ile is a captain in th e
fire brigade, as the evidence shews, and therefore well able t o
support, one must think, his children, and yet we find that thi s
woman, who was taken alone by him to have the papers drawn u p
which would divorce her from him, loses all she has, but not onl y
does he get the divorce but also gets all her property. I eally, is i t
necessary to go further ? Can any n ie suggest that that was a prope r
discharge, spe ;ilci li in all kindling of the solicitor, of his duties ?
It is wholly apparent that, though animated by the best inten-
tions, he forgot the three fundamentals I have mentioned . Can
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anybody seriously suggest that that woman had the advic e
necessary for her to appreciate the situation ? Is it not mani-
festly clear beyond all contradiction that she was precipitate d
and hurried into this thing and that her emotions were excite d
in a tender way, as a mother's would be, and that she, in th e
precipitancy of the moment, made an act of sacrifice? Is i t
right that a Court should countenance that ? Upon further con-
sideration she finds that she has been rushed, so to speak, int o
that position, which is something the law does not countenance .
On the contrary, case after case was cited which shews that tha t
is not the law. We have not here merely a case of surprise, but
a case of mistake, on a most vital point .

It is unnecessary to consider the question of undue influence ,
because both of the other grounds are made manifest . The well-
known decision in Evans v . Llewellin (1787), 1 Cox 333 ,
which has been so often quoted, notably by Lord Justice Turne r
in Baker v. Monk (1864), 4 De G. J. & S. 388 and oft quote d
since, not only without dissent but with continuing approval ,
shews that such a transaction cannot stand, and in that case, b e
it noted, the person there who was relieved had got somethin g
for his property : he got 200 guineas, but in this ease the wife
got nothing.

I shall only conclude by referring to two or three decisions
upon the subject. One is Fry v. Lane, a late application of the
Evans v . Lleu•ellin ease, found in (1888), 40 Ch . D. 312, by
Mr. Justice Kay and the case of James v. Kerr (1889), in the
same volume, by the same judge at p . 460 and the well-know n
elucidation of the principle in that great work of primary
authority Story on Equity, 3rd English Ed ., pp. 55, 104 and
105, and I conclude by saying that whatever may be said abou t
the cases in which independent advice is to be sought, that thi s
is above all others, one where that precaution should have been
taken, and I adopt the language of Lord Justice Vaughan
Williams, speaking in the Court of Appeal in Chaplin cC Co . ,

Limited v. Brannmall (1908), 1 K.B. 233 at p. 237, wher e
he said :

It is unfortunate that the plaintiffs did not take care to see that the

defendant had independent advice in the matter .

For these reasons I would allow this appeal .
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GALLI1ER, J.A . : I do not feel that I could add very much t o
what has been said by both my brothers who have spoken, n o
matter which view I took . Therefore, I simply say that under
the circumstances of this case, as I read the evidence, and as I
understand what took place between Mr . Nicholson and the
appellant, I do not feel justified in saying that the learned judg e
went wrong in his interpretation of the law . In my opinion ,
he came to the right conclusion.

MCPHILLIPS, J .A . : I may say that I am of the same opinion
as my learned brother MARTIN and I adopt all he has said, but
I have a few things I would like to draw attention to . The
guiding principle of the law is that people should not be over -
reached, improperly induced to do things and act improvidently .
The situation may oftentimes be nothing more than the relation -
ship between the parties and nothing need be said at all, there -
fore it is the atmosphere that you have to look at in connectio n
wtih the relationship between the parties, and here it wa s
husband and wife. In that standard work of authority, Snell' s
Principles of Equity, 3rd Ed ., there is this to be found at p . 461 :

Contracts and bargains of improvident character

	

ascpxlrrlPS ,
(and I say this—could there be a contract of a more improvident

	

J .A .

character than this ? As my learned brother MARTIN pointed
out, where she let go her joint interest with her husband in the
land and house constituting the home )
made by poor and ignorant persons acting without independent advice wil l

be set aside in equity unless the other party satisfies the onus which is o n

him to shew that the transaction is fair and reasonable .

The onus here was upon the defendant (the husband) to she w
that what she (the wife) did was fair and reasonable . I fail to
find any evidence to establish that it was fair or reasonable .

In the first place if you look at it apart from any other con-
sideration, she was giving up a valuable property for what ?
For nothing. I consider that this was an improvident trans-
action and void—the wife was entitled to independent advice:
she was overreached and imposed upon in a most flagrant man-
ner. Take the case of the Bank: of diontreal v. Stuart, a very
important case referring to large property interests and huge
assets of a lady that were all lost and spirited away—you migh t
say by this lady being very indulgent towards her husband,
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— he asked her to do, and she was a lady of education and refine-
1932

	

meat	 she said herself she was quite content to do it-
never-Nov . 22 . tholes, relief was given by the highest Court in the land. That

HEATHORN
is the case of the Bank of _Montreal v . Stuart, reported in

v,

	

(1910), 80 L .J ., P.C. 75, and without referring to specific part s
HEATHORN of the judgment which I might do, I just take the head-note

itself :
A married woman living with her husband, at her husband's request an d

with the knowledge of her husband's solicitor, who was also the solicito r
of the appellant bank, in a long series of transactions surrendered to th e
bank her whole fortune as guarantee for a company of which the solicito r
was a director and shareholder, but was himself unwilling to guarantee th e

liabilities :—Held, that the transactions must be set aside ; that the solici-
tor ought to have plainly informed the lady of the whole situation and th e
risks which she was incurring, and ought to have insisted on her taking

independent advice .

The law is not merely for the wealthy . It is for the poor an d
for the ignorant as well (the wife here is an uneducated Frenc h
woman with little or no command of English and unfamilia r
with our laws), and although this may be looked upon as a small
matter, it is just as important as if it were a case involvin g

MCEHILLIPS, millions—the law must be applied . The principles of the law
J .A .

are inborn in the British people, equitable principles of fairness,
justness, and impartiality. When properly understood there are
no injustices occasioned by the law and no favouritism in th e
application of the law, poor and rich are treated alike .

E ottld it be said by any method of argument or the callin g
up of any principle of justice, that this lady has been treate d
properly Ender the circumstances ? I make no reflection upo n
the solicitor . Solicitors may make mistakes ; but he was the
solicitor for the husband and not the solicitor for the wife . Thi s
was admittedly a case where the lady ought to have had inde-
pendent advice. This lady is shewn to be living apart from he r
husband . It may be she thinks she is justified in living apar t
and he may be answerable for her living apart from him . I do
not know. The sole assets she was pose ss d of—that were i n
her possession, she is despoiled of. It is ,in unfortunate situa-
tion. I think that a solicitor of longer experience would have
advised her that. it was a proper ease for this lady to hav e
independent advice, and it was most unfortunate that that course
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was not adopted. She was brought to the solicitor's office by
her husband and she did not know the solicitor . It is true the
solicitor slid not know either of these parties and therefore the

COURT OF
APPEA L
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solicitor himself was handicapped somewhat . It was not as if Nov. 22 .

it had been a client of long standing in whom he had great trust,
HEATHOR N

knowing that his client was an honourable man and would

	

v .

always do that which was right and proper . And when she HEATxoR x

comes there for the purpose of dealing with the question of a
divorce, there is thrust before her this deed which she is pre-
vailed upon to sign, a new matter to the extent of despoiling he r
of everything she has . Surely our law is not so frail that it i s
incapable of meeting a situation of this kind ? As I look at it.
with all respect to contrary opinion—the books are full of case s
of this character, and relief has been given where you hav e
circumstances anything approaching this case . What is the us e
of saying what this lady said at the time, affected as she was by
all these circumstances, affected to tears, threatened with th e
loss of her children, thrown out of her own home, "kicked" out ,
as the evidence shews, and then brought before a solicito r
unknown to her at all and a document is produced to her whic h
she could not understand or comprehend ? I have not the MCPHILLIPS,

slightest doubt she knew nothing whatever about the nature of

	

s ` A '
the document or its effect . Viewing the evidence as my learned
brother \lARrix has gone through it, the case in my opinion i s
one fitting for relief. Equitable principles can be called up in
this case . If they could not be called up in this case I know o f
no case in which they could be called up . What has taken plac e
here is the accomplishment of the gravest injustice and is con-
trary to the principles of law as I understand them, and it may
be that it is thought that this lady is not to be considered ver y
tnttch, living apart from her husband with another man	 that
cannot be decisive of the matter . I will only read what a dis-
tinguished judge, Lord Atkinson, sitting in the Privy Council ,
said in the case of Toronto Electric Light Company, Limited v .

Toronto Corporation (1917), A.C. 8I at pp. 99-100 . Lord
Atkinson said this :

With the hardships (if any) or the moralities of the case this Board ha s
no concern . It deals with the legal rights of the parties and those alone ,
and, having regard solely to them. their Lordships ar e

of a certain opinion. I, in strict compliance with that obliga-
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tion which is upon me, and dealing solely with this lady's lega l
rights, am of the opinion—with great respect to the learned
judge in the Court below, and any contrary opinions here—tha t
the transaction cannot stand. I would therefore allow the
appeal and set aside the judgment of the Court below.

MACDONALD, J .A . : There may be room for legitimate differ -
ences of opinion on the facts of this case . I think that is largely
due to the fact that the defendant was not called as a witness .
He was not called because the trial judge stated it was no t
necessary to do so. However, that omission does not prevent u s
from appreciating the true facts as gathered from all th e
evidence. The case is illustrative of how differently the sam e
facts affect different minds, because for my part the conduct of
the appellant does not secure my sympathetic support at all .
We should not give an exaggerated importance to evidenc e
which, while proper to consider, is really collateral to the main
issue, e .g ., the question of the custody of the children and th e
advisability on the solicitor's part of discussing it with her .
We must deal with the matter solely from its legal aspect .

The onus was on her to establish undue influence, but fa r
from satisfying it, the evidence of Mr . Nicholson, which was
accepted, spews that she had no doubt in her mind as to th e
propriety of making the transfer. Her statements to him do
not indicate doubt or hesitation, although the situation wa s
explained to her with meticulous care before the document wa s
executed . In fact, I think, she had what was almost equivalen t
to independent advice . She no doubt felt that if she was going
to withdraw her care from the family, leaving the children
behind her, one very young, and in great need of her personal
attention, leaving them to her husband while she consorted with
another man who was apparently willing to support her, that i t
was only right that the home should remain intact and afford a
shelter for the family she, in effect, was deserting . She does
not allege that her husband mistreated her hitherto and tha t
being so there was all the more reason why she should feel that
it was her duty to assist in preserving the home for the family.
She acted fairly at the time and should have adhered to he r
original position. Her evidence as detailed to Nicholson does

COURT OF
APPEAL
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HEATHORN
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HEATHORN

MACDONALD,
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not shell that she was surprised or taken off her guard ; in fact COURT OF
APPEA Lshe appeared to take the initiative in insisting, or certainly in

	

—
clearly stating that this property should be transferred to serve

	

1932

a purpose which she specified . I am inclined to draw the Nov .22 .

inference from her conduct knowing that the question would
HEATiORrr

sooner or later arise that she gave thought to this matter before ,
but I do not rest on that . I simply find on all the facts that th e
trial judge was justified in finding that it was not shewn tha t
she was taken by surprise or that any undue influence was MACDONALD,

exercised .

	

J.A .

I, therefore, would dismiss the appeal .

Appeal dismissed, Martin and ]IcPhillips,
JJ.A ., dissenting.

Solicitors for appellant : Hamilton Read & Paterson .
Solicitors for respondent : Russell, l' iclaolson & Company .

v.
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WHITEHEAD v. THE CORPORATION OF THE
DISTRICT OF NORTH VANCOUVER.

Dec . 12 .

	

tion to appoint commissioner—Lx debito justitice—R .S .B .C. 1924, Cap.

DISTRICT O F

NORTH

	

municipality to which were attached $30 coupons payable half-yearl y

VANCOUVER for interest, presented the $30 coupon thus attached which was payabl e

on the 1st of September, 1932, at the bank where it was payable on

the 20th of September, 1932, and payment thereof was refused . Pro-

ceeding by petition under Part XXIII . of the Municipal Act, h e

obtained an order authorizing the appointment of a commissioner fo r

the Corporation of the District of North Vancouver .

Held, on appeal, affirming the order of MCDONALD, J. (MCPHILLIPS, J.A .

dissenting), that upon its being shewn that there has been failure t o

provide, which means failure to pay, the learned judge below has n o

discretion in the matter, but must ex debito justitice make the order

authorizing the appointment of a commissioner .

APPEAL by defendant from the order of MCDONALD, J . of th e
17th of September, 1932, authorizing the appointment of a
commissioner for the Municipality of the District of Nort h
Vancouver, pursuant to Part XXIII . of the Municipal Act,
R.S.B.C . 1924, Cap. 179 and amending Acts . The petitione r
herein, the owner of a $1,000 debenture of the District of Nort h
Vancouver to which is attached, inter alie, a coupon for $3 0
payable to bearer at the Bank of Hamilton in North Vancouve r
on the 1st of September, 1932, presented the coupon at the Bank

Statement
of Commerce (said bank having in the meantime taken over an d
acquired all the assets of the Bank of Hamilton) for paymen t
on the 20th of September, 1932, and on the following day pre-
sented said coupon for payment to the clerk of the Corporatio n
of the District of North Vancouver at the ,Municipal Hall i n
North Vancouver, and on both occasions payment of the mone y
due under the said coupon was refused . The petitioner then
applied for an order authorizing the appointment of a com-
missioner for the Corporation under said Act .

The appeal was argued at Vancouver on the 12th of Decem-
ber, 1932, before MACDONALD, C .J.B.C., MARTIN, GALLIHER,
McP11ILI.IPS and MACDONALD, M .A .

430
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Municipal law--Municipal debentures—Failure to pay interest—Applica-

WHITEHEAD

	

179 ; B .C . Stats. 1932, Cap. 39, Sec. 19 .

v .

	

The plaintiff, who was the owner of a $1,000 debenture of the defendant
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Maitland, K .C., for appellant : Section 19 of the 1932 COURT OF
APPEAL

amendment to the Municipal Act added sections 467 to 484 to
Cap. 179 of R .S.B.C. 1924, as Part XXIII. This Part deals

	

193 2

with the appointment of a commissioner and his powers . This Dec . 12 .

application was made under section 467. We have taken all the
WHITErrEA D

steps that we could and it is the intention of the Legislature tha t
if we do somethin g that is not rigght then and only then the Dr N RrTTofsomething

	

)

	

only

	

FORTH

section should be put into operation : see Spillers & Bakers, VANCOUVER

Limited v . Great Western Railway (1911), 1 K.B. 386 .
Bull, I .C ., for respondent : As to section 467, the word s

"failure to provide" are synonymous with "failure to pay. "
When one is holding a debenture that is payable he has a right Argumen t

to proceed, and the judge must make the order . There is n o
discretion : see Maxwell on Statutes, 7th Ed ., 213 ; Craies '
Statute Law, 3rd Ed ., 253 ; Macdougall v . Paterson (1851) ,
11 C.B. 755 ; Shannon v . Corporation of Point Grey, 30 B.C .
136 ; (1921), 3 W.W.R. 442 ; and on appeal, 63 S.C.R. 557 ;
(1922) 2 W.W.R. 625 .

Maitland, in reply : There is failure on their part to shew
that the municipality had not done everything it could do under
the statute . There may be many excuses for non-payment .

MACDONALD, C .J .B.C . : The appeal, I think, should be dis -
missed. I think it is really not a question of discretion . I
agree with Mr . Bull that "provide " in this statute means pay-
ment, and as it has not been provided by payment, of course, th e
matter was open to the Court below to make the order . The
rule, as I recollect it, and I cannot recollect it so as to be able to
state it, is where a person is entitled to something as of right ,
and the Court is given power by the words "may" or "shall, "
particularly by the use of the word "shall''—it means he mus t
do it if the person entitled to relief is entitled to it by reaso n
of legal right ; if, on the other hand, he is not entitled to a
declaration, the Court then has discretion. Under the rule the
Court is given power to make an order on failure to provide.
The contract between the parties provides he is to be paid ; in
other words, he has a right to be paid ; and the Court, when i t
has no discretion but to enforce the right, must enforce it . On
the other hand, a matter which did not depend upon a right, he

MACDONALD,

C .J .R.C .
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might exercise a discretion . In this case it is a question of right .
He had a right to payment, and there can not be any question o f
discretion .

I would dismiss the appeal .

WHITEIIEAD
v.

	

MARTIN, J .A . : In my opinion the order is the proper one we
DISTi:ICT or should make, and that is supported by the decision of my brothe r

~oRTII
VANCOUVER MCPIIILLIPS and myself in the position which we took i n

Shannon v . Corporation of Point Grey (1921), [30 B.C . 136] ;
3 W.W.R. 442, and my judgment by some oversight was no t
included in the first report, but it will be found at p . 549, and
the view of my learned brother and myself was affirmed by th e
Supreme Court of Canada in (1922), [63 S .C.R. 557] ; 2

MARTIN, W.W.R . 625, and applying the principle underlying that case ,
J.A . I am of opinion that once it is shewn that there has been a

failure to provide, which we have indicated means failure t o
pay, then the learned judge must ex debito justitice make th e
order authorizing the appointment of a commissioner, and ther e
is no discretion in the matter except that which is expressl y
conferred upon His Honour the Lieutenant-Governor-in-Council
after the learned judge makes such an appointment . There-
fore, the appeal, in my opinion, should be dismissed .

432
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Dec . 12 .

CALLIHER ,
A

	

GALLII it, J .A . : I agree .

11cPiriiLi ps, J .A . : I may say that I am clear in my mind
on this point, with great respect to the contrary opinions of my
learned brothers . The amending section, 19, Cap. 39 of the
statutes of 1932, inserted in the Municipal Act, Cap . J79 ,
R.S.B.C . 1924, has the word s

467 . In case a municipality for ant- reason fails to provide for the pay-

ment of either the principal money of or the interest on any debenture s

MCPHILLIPS, issued by the municipality, or guaranteed by the municipality when th e
.LA• payment is due, it shall be lawful for any creditor or any elector of th e

municipality to apply to a judge of the Supreme Court for an order author-

izing the appointment of a eonnnissioner for the municipality to carry ou t

the duties and functions provided for in this Part . . . .

Now, is it not clear to demonstration that it is not saving i f
the re is default in payment when it says, to appoint `"a com-
missioner for the municipality to carry out the duties and func-
tions provided for in this Part (' That is, the commissioner



XLVI.] BRITISH COLUMBIA REPORTS .

	

433

coming in will do those things which the municipality has failed
to do	 failing to provide—and, as Mr. Maitland submitted ,
what could the commissioner do when he comes in other than to

	

193 2

comply with the statute, and when we have compliance where Dee . 12 .

can we find the failure to provide? The Legislature did not use
'xiTEEan

the words "failure to provide" capriciously or inadvisedly or

	

v

without thought . No, -the Legislature, in conformity with the DiKRITTof

,

	

y

	

i~ORTII

terminology of the principal Act, used those words, and we VANCOUVER

should pay attention to the definition that the Legislature
plainly indicated should be their meaning.

In section 231 of R.S.B.C. 1924, Cap. 1i 9, we find the prin-
cipal Act reads :

231 (1 .) The Council shall, on or before the fifteenth day of May i n

every year, subject to the provisions and restrictions in this Act contained ,

pass a by-law or by-laws for imposing upon all land and improvements, ,

according to the assessed value thereof, a rate or rates as follows :

(a.) To provide for the amounts required under by-laws of the munici-

pality to meet payments of interest and principal of debts incurred by the

municipality, other than debts incurred for school purposes :

(b.) To provide for moneys required for school purposes for the year ,

being the total of the following amounts :— . .

(e .) To provide for all other lawful purposes of the municipality a rate

which in the years 1932 and 1933 shall not exceed thirty-five mills on the mcrmLLIPS,

dollar and in succeeding years shall not exceed twenty mills on the dollar .

	

J .A .

Now, the municipality, as I have said during the argument ,
is a creature of the statute . It is absolutely devoid of any powe r
other than that conferred by statute, and it may only do thos e
things which the statute authorizes and directs it to do, and the
Legislature when it passed this legislation did not purport t o
clothe the commissioner with any different powers than th e
municipality . So that the crux of this matter necessarily must
be the demonstration before a judge of the Supreme Court tha t
the municipality has failed to utilize its statutory powers in
making provision for this indebtedness which is claimed to be
overdue .

The proceedings do not show any such default . In truth . the
proceedings slew that there was compliance with all the require-
ments of the statute on the part of the municipality . I must
say that the submission made by Mr . Bull, that when the Legis-
lature uses this language, "fails to provide for the payment o f
either principal money of or the interest on any debentures, "
really means "fails to pay the money" it is a submission with

28
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which I cannot agree . The municipality can only get in money
by the utilization of the statutory powers and collection of taxes .
The municipality having done this, it has done all it could d o
in the premises.

wxrTExEAn Failure to pay is not a default in my opinion, and covered b y

	

v .

	

the legislation the language does not convey that meaning, an d

	

DISTRIC T
NRT

	

it is not in the province of the Court to legislate . We have
VANCOUVER no power in that respect . Our duty does not extend further tha n

the interpretation of the language of Parliament, and that inter-
pretation must be in conformity with the genus of the municipal
law, always remembering that the municipality can only d o
those things which Parliament has authorized it to do. If it

MMCPHILL1PS, fails to do those things which Parliament authorized it to do,
J.A . then undoubtedly the Legislature has said this procedure may b e

adopted. But I find no default on the part of the municipality
whatever ; and I might say, just by the way, it would certainl y
be a very inconvenient, in fact a revolutionary, thing that ever y
municipality in this Province should be subject to the peril o f
having an application of this kind made if it is found in defaul t
in the payment of a dollar . It would affront one to think tha t
that really was the intention of the Legislature. I do not—wit h
respect to all contrary opinion 	 take that view. With respect
to the Shannon ease referred to in the judgment of my learned
brother M.ARII\ I cannot—with the greatest respect to my
learned brothers 	 agree that the principle of that ease is deter -
minative of the present case. I would allow the appeal and set
aside the order made below .

IA<n<~sArD J.A . : I agree that where authority is conferre d
by this Act to make an order on proof of certain facts, it i s
imperative that the order should be made . Discretion, however ,

MACOONALO, is vested in the Lieutenant-Governor-in-Council, and I have n o
J . A . doubt that body, after investigation with the assistance possibl y

of the inspector of municipalities, will be in a position to sa y
whether or not this order should be implemented .

Appeal dismissed, McPhillips, J .A. dissenting .

Solicitors for appellant : ( Tent cC .McDougall .
Solicitors for respondent : TPalsh, Bull, Houssee & Tupper.
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1IAcPHERSOI v . 1IAcPHERSOI . FISHER, J .
(In Chambers )

Husband and reife—Decree for alimony—Non-payment—Attachment pro-
ceedings do not lie.

193 2

Dec. 16 .

An order for payment of alimony is an order for the payment of mone y

and enforceable under Divorce Rule 79 (a) ; it is not enforceable by

attachment for non-compliance therewith .

MOTION for an order that the respondent, the husband, b e
pronounced contumacious and in contempt for non-complianc e
with an order to pay alimony, and that writs of attachment d o
issue. The facts are set out in the reasons for judgment .
Heard by FISHER, J . in Chambers at Victoria on the 12th an d
13th of December, 1932 .

O'Halloran, for petitioner.
Lowe, for respondent.

16th December, 1932.

Frsh ER, J . : This is an application by petitioner by way o f
motion for a writ of attachment against the respondent for con -
tempt for non-compliance with an order made in this cause o n
the 25th day of April, 1932, the relevant portions of which rea d
as follows :

IT Is ORDERED that the said respondent John Bethune MacPherson .

otherwise known as John Duncan MacPherson, out of his present incom e

and until further order of this Court, pay or cause to be paid to the

petitioner Marie Adele MacPherson alimony at and after the rate of $3 0

per month, first of such payments to be made on or before the 1st day o f

May, 1932, and the said payments to be made on the 1st days of each an d

every month until further order .

AND IT Is FURTHER ORDERED that the alimony hereinbefore ordered to b e

paid by the respondent to the petitioner be continued in the action fo r

divorce commenced by the respondent against the petitioner by petitio n

dated the 21st day of April, 1932. and serve a? im alimony in the sai d

cause without further order .

Counsel on behalf of the respondent raises, inter alia, the
preliminary objection that the material before the Court doe s
not establish that the petitioner has complied with the provisions
of Divorce Rule 79 (a) reading as follows :

79 . (a.) In default of payment to any person of any sum of money a t
the time appointed by any order of a judge for the payment thereof, a writ

MACPHER -
SON

V.
MACPHER-

SO N

Statemen t

Judgment
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FISHER, J . of fieri faelas shall be sealed and issued as of course in the registry upo n
On Chambers) an affidavit of service of the order and of non-payment. The provisions of

the Execution Act of the Province of British Columbia shall apply .
1932

	

Cl

	

bhlffdtit I

	

Pdtil Lifounse onea o responen cesn reruena e

debtor that writ of execution must issue and a return of nutletv .
ATACPHER- bona be made before applying for order. In reply counsel forsox

petitioner contends that the order in question herein is not an
order for the payment of money within the said rule or a final
judgment and that the said order could not be enforced by a wri t
of /ieri facias or under and pursuant to the provisions of th e
Execution Act but that a writ of attachment may issue forthwit h
notwithstanding the provisions of the said Execution Act, sec-
tion 5 whereof provides that no person shall be taken in execu-
tion upon any judgment whatsoever recovered against him as a
debtor at the suit of any other person except in accordance wit h
and pursuant to the Arrest and Imprisonment for Debt Ac t
which provides that -under certain circumstances and not other -
wise an order for committal of a debtor may be made . On the
other hand counsel on behalf of the respondent contends that the

Judgment said order is an order for payment of money and enforceabl e
accordingly .

It seems to me, therefore, that the real issue I have to deter -
mine here is whether or not the order sought to be enforced i s
an order for payment of money which may be enforced pursuan t
to the provisions of rule 79, or is an order requiring a person
to do an act other than the payment of money and enforceabl e
by attachment immediately .

Counsel on behalf of the petitioner seems to suggest a differ-
ence between interim alimony and permanent alimony order s
with respect to attachment but it may be noted that Phillips i n
his book on the Practice of the Divorce Division apparentl y
recognizes no such difference between orders for alimony pend-
ing suits and those for permanent alimony and while dealin g
with the subject of "Enforcement of Orders for Alimony pend-
ing Suit . Permanent Alimony, Permanent Maintenance ,
Periodical Payments " says on p. 202 :

Any of the usual modes of execution are available for the recovery o f
sums due under any of these orders . but in no circumstances may a writ
of attachment issue .

Dee . 16 .
	 Insurance Co . (1919), 27 B.C. 402, where the Court held on an
MACPHER- application for an order for the examination of a judgmen t

sox
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It may be of interest to observe that the corresponding Englis h
rule 79 (a) is a little different as it reads as follows :

In default of payment to any person of any sum of money at the time

	

193 2

appointed by any order of the Court for the payment thereof, a writ of Dee . 16.
fieri facias, sequestration or elegit shall be sealed and issued as of cours e

in the registry upon an affidavit of service of the order and of non-payment . MAcPHE--

It may also be noted, however, that the English Divorce rules

	

SON

77 and 78 with regard to attachment and committal are practi-
cally the same and that Browne & Latey's book on Divorce, 11t h
Ed., referring to such rules and the subject of attachment, at p .
726, says in part as follows :

Application can be made to the Court . . . for a writ of attachment

for contempt of Court in not obeying any direct order of the Court . . . .

A writ may issue in respect of any disobedience or non-compliance wit h

an order of the Court, other than orders for payment of costs, or for ali-

mony, maintenance, periodical payments, or damages . Among the mor e

usual cases in which such writs issue are the following :

(1) Discovery. (2) Custody . (3) Security for costs (where a bond

may be given) . But where a wife's answer is a plain denial, her proper

course is to apply to have the petition dismissed . (4) Answer to alimony

petition. (5) Attendance for cross-examination.

And at p. 265 under the heading of "Attachment for Con -
tempt" says :

Non-compliance with an order of the Court is contempt of Court which Judgment
may be punished by committal to prison, except where the order is for pay-

ment of costs, damages, or maintenance or alimony or periodical payments .

Counsel for the petitioner has referred to Bailey v . Bailey

(1884), 13 Q .B.D. 855 and Robins v. Robins (1907), 2 K.B.
13, but it will be found that both cases are noted by Phillips
while still laying down the principle that attachment does no t
lie for non-payment of a sum of money and they would seem to
be authority simply for the proposition that no action lay in the
King's Bench Division to recover arrears of either interim or
permanent alimony payable under an order of the Probate an d
Divorce Division such an order not being a final and conclusiv e
judgment upon which an action of debt to enforce it might be
maintained . The fact that the Court has power to vary an
order for alimony may make the word "debt" inapplicable t o
money due under such an order on the ground that the order i s
not final but remains subject to the control of the Court . In
this connection reference might be made to Linton v . Linton
(1885), 15 Q .B.D. 239, where at p . 246 Bowen, L.J., referrin g
to section 52 in the English Act (corresponding to section 36 of

FISHER, J .
(In Chambers )

MACPHER -
soN
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FISHER, a . our Act referred to by counsel for the petitioner) says in par t
(In Chambers)

as follows :
1932

	

It appears to me that arrears of alimony are, within the meaning o f

Dec. 16. s. 5 of the Debtors Act, 1869, "°a debt due in pursuance of an order o r
	 judgment of a competent Court ." Before that the payment of alimony wa s

MACPHER- enforced by proceedings for attachment under the provisions of s . 52 of th e
sox

	

Act 20 & 21 Vitt. c . 85 . Since the Debtors Act was passed the proceedin g

1'vIACPRER -
SOi'

	

can be enforced under s. 5 of the Debtors Act, there seems to be no way o f
enforcing it. I think it is not too wide a construction to say that arrears

of alimony are a debt within s . 5, though they do not constitute a debt a t
law .

Reference might also be made to the decision of \V . A . _lAc-

DONALD, J. in Francis v . IVillcerson (1917), 3 W.W.R. 920,

where he held that while a decision in favour of a wife's claim
for alimony granted in proceedings under the Divorce an d
Matrimonial Causes Act may be termed a "decree" it is, never-
theless, a "judgment" of the Supreme Court and in the sam e
position as any other judgment of that Court ; and also to the
case of Royal Bank of Canada v . McLennan (1918), 25 B.C .
183, where at p . 189 MACDO\ALD, C.J .A ., says in part as
follows :

We have section 2 of the Arrest and Imprisonment for Debt Act . That

Judgment section provides that no person shall be detained, arrested, or held to bai l

for non-payment of money except as hereinafter in this Act is, or in an y

other Act of the Legislative Assembly may be, provided . "

In simple language, that means that no person shall be arrested for non -

payment of money unless in the Act itself, or in some other Act, it i s

provided that he may be arrested for non-payment of money .

I t may be noted that said section 2 also provides that :
Process of contempt for mere non-payment of any sum of money, or fo r

mere non-payment of any costs payable under any judgment, decree, o r

order, is abolished ; . . .

Referring to said section AlePIrILLIPs, J.A., in the Roya l

Bard, case, supra, at pp. 191-2 says in part as follows :
We have an organic statute which is the declared policy of Parliament ,

that no one shall be affected in his liberty and imprisoned for contempt fo r

non-payment of money . . . . In this particular case it cannot be said

to be other than an order for payment of money . That is the order tha t

has been made. _Now if it had been any other order, i.e ., within the zon e

of a contumacious act with respect to an order of the Court, the inheren t

power of the Court is exercisable to see that its orders are always obeyed .

That, of course, the Court is very jealous of, and rightly so : otherwise

Courts would be brought into contempt . But in this particular case it i s

an order for the payment of money, and as I have indicated, where it is a n

order for the paymeu~t of money. there must be some express legislatio n

ti '

	

by attachment has fallen into disuse, and, unless the payment of alimony
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fulfilling the requirement as to consequences of disobedience . To indicate FISHER, J .

that even the payment of the money would not purge the contempt, if it (In Chambers
)

were a contempt other than the non-payment of money, I refer to the case

	

193 2
of Jones v. Macdonald (1893), 15 Pr . 345 . There Mr. Justice Rose pointe d

out (p . 346), "the imprisonment was not in any sense in execution ." But Dec . 16 .

there it was ,a contumacious act, the refusal to answer questions ; and fur-
CPxEx -

ther said : "`The payment of the debt and costs would not entitle the

	

SO N
defendant to his discharge ; this was decided as long ago as (1860), 19

	

v .

U.C .Q .B . in Henderson v . Dickson, p. 592 ; and at the expiry of the three MACPHER-

months the defendant would be entitled to be discharged without payment

	

sax

of any portion of the debt and costs ." So that with respect to orders other

than those within the purview of sec. 2 of the act, the powers of the Court

relative to contempt will remain . It would appear, though, that where a

judge makes an order for the payment of money, nothing can follow on tha t

order in the way of contempt for non-compliance with it unless Parliament

has undertaken to say what shall be the responsibility and what shal l

follow .

I have not overlooked section 20 of the Arrest and Imprison-
ment for Debt Act, but I do not see that that section assists the
petitioner in view of the authorities cited above unless I am
prepared to hold that the order herein is not an order for the
payment of money .

Counsel on .behalf of the petitioner has called my attentio n
to the fact that the order herein as aforesaid contains the words
out of his present income and until further order" and I have

carefully considered the effect of same . I note that the regis-
trar's order of the Sth day of March, 1932 (Exhibit A to the
affidavit of petitioner), contains the same words but also pro-
vides for a proportionate reduction of the monthly payments i n
the event of the respondent receiving a reduction in his present
salary .

It should be noted that such order of the registrar also ordere d
the payment as permanent alimony and it would appear that by
the order now before me it was further ordered that the alimon y
thereinbefore ordered should serve as interim alimony in the
divorce action . I have also to add that my first impression wa s
that the order was somewhat different from the usual order bu t
I find that I:ayden on Divorce, 2nd Ed ., at p . 541 gives a form
of order for permanent alimony containing exactly the sam e
words, viz ., "out of his present income and until further order,"
and yet on p . 208 of the same book we have the following as par t
of note (a) :

. . . non-compliance with orders of the Divorce Division for payment

Judgment
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FISHER, J. of money, e .g ., costs or alimony is still contempt of Court, though no longe r
(In chambers ) punishable by attachment, and the person so in contempt may be debarre d

1932

	

from taking a further step in the litigation : Leans N . Leavis (1921) , P. 299.

It is quite clear that even an order for permanent alimon y
Dec . 16 .
	 may be varied as to the amount from time to time according t o

MAOPHER- the circumstances	 see Linton v. Linton, supra . I must hold ,
sor
v .

	

therefore, that the order in question herein as set out aforesaid ,
It19sPHE~t- though it may be varied in ease of a change of income, is never-

theless an order for the payment of money and enforceable as
such under rule 79 referred to, and not as an order requiring a
person to do an act other than the payment of money .

I think the authorities already cited shew conclusively tha t
the order which it is sought to enforce herein cannot be enforced
by attachment but reference might also be made to the case o f

Judgment
Jeans v . Jeans (1921), 3 W.W.R. 226, where it was held tha t
a decree for alimony and maintenance made by a Britis h
Columbia Court cannot be enforced by attachment or com-
mittal, even though the respondent be in contempt.

I have not overlooked the fact that since the Royal Bank of

Canada and Jeans decisions, supra, our Supreme Court Act wa s
amended by section 2 of Cap . 16 of the statutes of 1922, but
that does not affect the question now before me or make the orde r
herein for the payment of money by way of alimony enforceabl e
by attachment or otherwise than in accordance with the pro-
visions of the Divorce Rules or the express legislation applicabl e
in case of disobedience.

The motion is therefore dismissed .

_Motion dismissed .
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E VAi\ S v. NYLAND .

T endor and purchaser—Sale of land—Hutual mistake as to boundary
adjoining a highway—House built by purchaser on wrong property—
Rectifeation—Execution of conveyance—Effect of .

The defendant, who owned two adjoining lots in the Lillooet District, sol d
the west lots to the plaintiff and conveyed the same to him by deed i n
fee simple . At the time of the sale the defendant, believing that a
wagon road represented the eastern boundary of the lot sold, so advise d
the purchaser, and after the sale the plaintiff built a house adjoinin g
the wagon road on its west side . Subsequently it was found that the
line dividing the lots was west of the wagon road and that there wa s
a strip of the eastern lot lying between the wagon road and the easter n
boundary of the west lot, upon which the plaintiff had built his house.
In an action that the defendant convey to the plaintiff that portion o f
the eastern lot that lies west of the wagon road :

Held, that in a case of mutual mistake such as this, there should be recti-

fication and the defendant was ordered to convey to the plaintiff tha t
portion of the eastern lot which lies west of the wagon road .

ACTION to rectify a conveyance of land owing to a mutua l
mistake by vendor and purchaser as to the ground sold . The
facts are set out in the reasons for judgment. Tried by
MCDONALD, J. at Vancouver on the 24th of October, 1932 .

Castillou, for plaintiff .
E. J. Grant, for defendant.

10th January, 1933.

MCDONAL>, J. : The defendant, being the owner of lot 1577 ,
group 1, Lillooet District, and also of lot 1252 lying immediatel y
to the east thereof, in 1925 sold lot 1577 to the plaintiff and, in
1927, conveyed the same to him by deed in fee simple . When
the sale was made, the defendant, by her husband acting for her,
believing the wagon road lying a short distance east of th e
easterly boundary of lot 1577 to mark said easterly boundary o f
lot 1577, so represented the boundary line . Both parties in fact
believed that the roadway did mark the boundary line and th e
plaintiff, after his purchase, proceeded to erect a house upo n
that portion of lot 1252 which actually lay to the west of sai d
wagon road. As stated at the trial, I am satisfied that both

MCDO\ ALD, J .

193 3
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McOONALD,J . parties acted under a mistake . It is I think common groun d

1033

	

that lot 1577 is not of any substantial value without the strip o f

Jan . lo . lot 1252 which lies between lot 1577 and the roadway .
The plaintiff now asks that the defendant convey to him tha t

EVANS portion of lot 1252 which lies west of the wagon road and it i s
NYLAND contended that the conveyance having been already execute d

cannot now be rectified . This does not seen to be so . I can see
no distinction between this case and Craddock Bros. Ld. v. Lunt

(1922), 2 Ch. 809—confirmed (1923), 2 Ch. 136	 where i t
was held that in the case of a mutual mistake, such as this ,
rectification could be had and that even though the vendor wa s
not, as here, the owner of the land in question at the time of the

Judgment litigation . An order will accordingly go directing the defendant
to convey to the plaintiff that portion of lot 1252, group 1 ,
Lillooet District, which lies west of the wagon road in question .

If a survey is required for the purpose of such conveyance I
think the plaintiff must pay the cost of same as this litigatio n
would have been avoided had he required a survey prior to
accepting his conveyance .

The plaintiff will have the costs of the action including the
costs of the interlocutory motion for an injunction .

Judgment far plaintiff .

2„17! ( ~i !~y ... .
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HYDE AND HYDE v . BRITISH COLUMBIA ELECTRIC MACDONALD,

RAILWAY COMPANY LIMITED .

Vegligence—Street-ear—Stopped with jerk—Passenger thrown down—Bur-
den of proof—Pleadings—Trend of trial—Effect of.

Although particulars have been applied for and supplied in a negligence

action, where the trial broadens and evidence is adduced and argumen t

submitted with respect to other acts of negligence, the Court should be

governed by the trend of the trial in reaching a decision .

Scott v . Ferule (1904), 11 B.C . 91, applied.

The mere happening of a jerk when the street-car was about to stop does

not of itself bespeak negligence on the part of the motorman or th e

company, and a passenger who is thrown down in the vestibule when

about to alight, must, in order to succeed in an action for damages ,

prove such negligence by affirmative evidence .

ACTION for damages owing to the negligence of a motorma n
of the defendant company in suddenly stopping a street-car s o
as to throw the plaintiff, Kate Hyde, to the floor of the car, an d
injuring her . The facts are set out in the reasons for judgment.
Tried by _- ACDONALD, ,IF . at New Westminster on the 21st of
December, 1932 .

J. E. Bird, for plaintiffs .
J. if . deB. Farris, K.C., for defenda

12th January, 1933 .

~ AC0 A:LD, J . : Plaintiff, Kate Hyde, on the 17th of August ,
1932, while a passenger on one of defendant 's street-cars in the
City of New Westminster, as she was about to alight from such
car, fell while in the vestibule and was severely injured. She
alleged in her statement of claim that the accident, and conse-
quent injuries, were due to the negligence of the defendant' s
motorman, in allowing the car to run backwards down the grade

and be then suddenly brought to an abrupt stop," throwing her
with great force to the floor of the ear . Although this was a
specific act of negligence, the defendant sought further particu-
lars and the. plain tiffs, in satisfying the demand therefor ,
enlarged the ne lineth on part of the defendant, so as to includ e
an allegation that the brakes on the ear were defective and

193 3
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Fernie (1904), 11 B.C. 91 and cases there cited .
If the plaintiffs were restricted to such particulars of negli-

gence then they have not satisfied the burden thus assumed .
There was no evidence of defective brakes being used on the
street-car . It was only by inference drawn from a statement ,
as to what plaintiff, Kate Hyde, observed, as she was proceedin g
to alight, that any submission could be presented that the ca r
was travelling backwards when brought to a standstill . There
was evidence which I accept to the contrary .

The evidence was, however, principally directed towards
determining whether the motorman, who was also the conductor ,
improperly, in the sense of being negligent, stopped the car an d

Judgment caused the accident. This was really the issue between the
parties during the trial and was featured during the argumen t
which ensued . It was contended by plaintiffs that, in view o f
the circumstances, the maxim of res ipsa loquitur should be
applied, as against the defendant, it being submitted that th e
case of Vivian v. B.C. Electric Ry. Co . (1930), 42 B .C. 423
lent support to their contention. The defendant's counsel argue d
that the facts were so dissimilar, as to destroy any assistanc e
which might otherwise be afforded to the plaintiffs. Such counsel
has also, since judgment was reserved, drawn my attention t o
certain cases and thus inferentially argued that the principl e
cannot be invoked, where a plaintiff has pleaded and attempte d
to prove specific negligence on the part of a defendant . There
is no doubt that Penman v . Winnipeg Electric R . Co . (1925) ,
1 D.L.R 497, following Curry v. Sandwich. Windsor and

Amherstburg R . Co. (1914), 18 D.L.R. 685 supports thi s
proposition .

Notwithstanding the fact that the plaintiffs so pleaded specifi c
negligence, with the result which I have stated, I think it wel l

mAcD°NALD, repeated at greater length and with more detail the facts sur-a .

	

-_—

	

rounding the occurrence, particularly as to the car runnin g

	

1933

	

backwards when the motorman-conductor applied the brakes in a
Jan. 12 . "sudden and harsh manner" with the result already mentioned .

	

HYDE

	

While the plaintiffs were thus confined by their particulars ,

	

v .

	

still the trial broadened and evidence was adduced and argumen t
BRITI SGLUMII

Brn

	

Cor.La

	

submitted with respect

	

~to other acts of negligence. I think I
ELECTRIC should be governed by the trend of the trial . Vide Scott v.
BY . Co .
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to consider the question of liability, as it was presented during MACDONALD ,

J .
that trial and oral argument .

Plaintiffs' counsel referred to Angus v . London Tilbury and

Southend Railway Co . (1906), 22 T .L.R. 222 at p . 223 upon
which the judgment of the majority of the Court of Appeal i n
Vivian v . B.C. Electric Ry. Co., supra, was based.

That case was commented on in Beven on Negligence, 4th
Ed., Vol . I ., p . 157 as follows . The judgment in that eas e
reaches a conclusion so directly in opposition to insuperable authority tha t

it might be passed unnoticed save that it is a judicial utterance of Lord

Loreburn, C ., giving the judgment of the Court of Appeal .

While at first, blush this case might appear to afford assistance
to the plaintiff, still each case ; when treated as an authority ,
must depend upon its own facts and they (as well as in th e
Vivian case) are so different to the present one, as to be quite dis-
tinguishable. The train was suddenly and unexpectedly stoppe d
and Angus was thrown off his seat and injured . A prima faci e

ease of negligence was thus established and the jury found fo r
the plaintiff. The Court of Appeal declined to interfere . Lord
Loreburn in his judgment said in part :

The jury came to the conclusion that the railway company had not dis-

charged the burden of spewing that they were blameless in the matter .

Here Mrs. Hyde was not in her seat in the street-car bu t
standing in the vestibule preparatory to alighting. I accept th e
evidence of Vera McLean and G . P. Lewis that the stopping of
the ear caused Mrs. Hyde to fall . These two independent eye -
witnesses do not differ materially as to what occurred at th e
time. Herbert Bell, the motorman, had received a signal to sto p
at the corner in question. While this required skill on his part ,
on account of the heavy twelve per cent . grade, at that point, stil l
he had clone so hundreds of times . In ascending he had to shu t
off the power of his ear and then before momentums had cease d
and gravity prevailed, downhill, to apply the brakes and brin g
his car to a standstill . This was bound to produce a slight jolt
or jar . He says there was nothing unusual about the stop o n
the occasion . Miss McLean and Mr . Lewis corroborate him i n
this respect, while other passengers were not so observant, or ha d
less opportunity, and, except as to Mrs . Eliza Olson, gave wha t

be termed negative evidence . Support was rendered t o
s a e extent to the defendant 's position however, by a submission

193 3
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that if anything had happened in the stopping of the car thes e
witnesses would likely have noticed it . An accident having
occurred their minds would be directed to the probable cause an d
the prior events .

Then Mrs . Olson, the only witness called by Mrs . Hyde to
give an account of the accident, intended to alight at the sam e
corner. She stated that she rose from her seat before the ca r
stopped and stood in the front, holding on to one of the iro n
poles or bars . She did not see Mrs . Hyde fall but was ready t o
step down the steps when she glanced back and saw Mrs . Hyde
lying on the floor. She heard Mrs. Hyde state, after they were
both off the car, that her foot was hurt . While she was still
hanging on to the bar or pole and her back was turned to th e
front of the car, it "jerked when it stopped ." She stated that
the effect of the jerk was "I would have fall if I don ' t hold on . "
This was her opinion and she described the jar later on as "jus t
the car gives a jerk, you know ; a kind of a sudden stop or jerk . "
Mrs. Olson's evidence has given inc thought and consideration
in this connection . If it were coupled with her statement tha t
the car was, as it were slipping down hill, at the time, as allege d
by plaintiffs, in their particulars of negligence, then it woul d
lend them support in establishing liability . Her recollection
however was that the ear was going forward up the hill at th e
time and then "it stopped and kind of jerked back like ." Speak-
ing generally, I should not consider that there was an unusua l
movement in the stopping of a street-car. I think that the
evidence of the witnesses for the defence outweighs any pre-
sumption to be drawn from the occurrence, as well as the
evidence of Mrs. Hyde and Mrs . Olson. Mrs. Hyde was accus-
tomed to street-cars and should have been aware that, in applyin g
the brakes and bringing the ear to a stop, that, especially on a
steep grade, there was bound to be some jerk or jar at the las t
moment, when the brakes became fully effective and the car cam e
to a standstill . This is one of the ordinary incidents of travel -
ling on street-cars. Mrs. Hyde lost her balance, tripped and
fell, causing her injuries . Bell, the motorman, should not be
blamed for this occurrence . The plaintiffs have failed to estab-
lish negligence on the part of the defendant . In so deciding I
might, in conclusion, refer to a portion of the judgment of Chis-
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holm, J. (now Chief Justice) in Whitford v . Nova Scotia Tram- MACDONALD,

J.
ways Etc. Co. Ltd . (1917), 52 N .S.R. 105 at p . 111 as follows :

The mere happening of the jerk which threw the plaintiff off the lower

	

193 3

step of the platform while the car was still in motion did not of itself Jan . 12 .
bespeak negligence of the company . It was necessary therefore for the

plaintiff to prove such negligence by affirming evidence, and that she did

	

HYDE
not do .

	

v .

Mrs. Hyde was not even on the steps, with no lateral support, BRITIS H
COLUMBIA

when she lost her balance and fell .

	

ELECTRIC

The action is dismissed with costs .

	

RY . t o .

Action dismissed.

BURRARD DRYDOCK COMPANY LIMITED v . BANK
OF TORONTO AND VULCAN ENGINEERIN G

WORKS LIMITED .

Chose in action—Boot: accounts—Assignment of—Equities to which subject
—Registration of assignment—Effect of—Registration under Com-
panies Act—Effect of—R.S .B .C. 194 Cap . 16—B .C. Scats. 1919 . Cap .
11, Secs . 133 (8) and 138.

Registration of an assignment of book accounts under the Assignment o f
Book Accounts Act confers no greater rights upon the assignee tha n
he had by virtue of the assignment ; the effect of registration is to

preserve those rights as against creditors, subsequent purchasers o r
mortgagees . The fact that the assignment is also registered under th e
Companies Act has no effect as against existing superior equities .

I SSUE between the plaintiff company and the defendant bank ,
the plaintiff claiming the right to set off part of its indebtedness
to the Vulcan Engineering Works Limited for goods purchase d
from said company, against moneys owing by said company t o
the plaintiff by virtue of an assignment to the plaintiff of a
chattel mortgage made by the defendant company to the Wal-
lace Foundry Company Limited . The further facts are set out
in the reasons for judgment. Tried by FIsnER, J. at Vancou-
ver on the 9th of January, 1933 .

FISHER, J.
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Burns, K.C., and Lundell, for plaintiff .
Farris, K.C., for defendants .

16th January, 1933 .

Fishing J. : The issue here is between the plaintiff compan y
and the defendant bank. The plaintiff claims the right to set off
part of its indebtedness to the defendant company for good s
purchased by the plaintiff from the said company against moneys
owing by the said defendant company to the plaintiff by virtu e
of an assignment to the plaintiff of a chattel mortgage, made b y
the defendant company to Wallace Foundry Company, Limited ,
and the amount still owing thereunder by the defendantcom-
pany. The defendant bank claims that by virtue of an assign-
ment of book debts from the defendant company to it the variou s
accounts incurred by the plaintiff with the defendant company
had been assigned to the bank and that consequently the plaintiff
should pay the defendant bank the total amount of such account s
and was not entitled to set off its said indebtedness to the defend -
ant company against the moneys owing by the said defendan t
company to the plaintiff as aforesaid . On the 6th of October ,
1931, the defendant bank notified the plaintiff in writing of its
assignment of book debts and it is conceded by the plaintiff tha t
it is not entitled to set off the indebtedness incurred after it s
receipt of such notice .

The defendant bank registered its assigmnent of book account s
under both the Assigimient of Book Accounts Act and the Com-
panies Act . It is admitted by counsel on behalf of the defendant
bank that registration under the Assignment of Book Account s
Act does not confer any greater right upon the assignee than it
had before . See Snyder's Ltd. v. Furniture Finance Corpora-

tion Ltd. (1931), 1 1} .L.R . 398 at pp . 404-5 where Orde, J.A .
says in part as follows :

This assignment was duly registered as required by the _Assignment o f
Book Debts Act and some sties, was laid upon this registration as if it i n
some way placed the plaintiff in a position superior to that of the defend-
ant . This is . of course . not the effect of the Act. The Act does not either
expressly or itnpliedly confer am seater right upon an assignee of a chos e
in action than he had before . All it does is to make a general assignmen t
of book debts void . a against creditors and subsequent pun he- at.

mortgagees in good faith and for value, unless registered . By regi-1ration

the plaintiff here has preserved whatever rights it acquired by virtue o f

the assignment and no more. In other words, its rights are to be deter-
mined exactly as it the act lead never been passed .

FISHER, J .

193 3
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what are those rights? The assignment as such transferred to the

plaintiff no rights in the choses in action which were recognized at commo n

law. Its efficacy was and still is based solely upon principles of equity ,

with the additional statutory right given to the assignee to bring action i n

his own name, instead of that of the assignor, against the debtor, upon

giving notice to the latter : Conveyancing and Law of Property Act, R .S .O .
1927, Cap. 137, sec. 49 . The assignee takes subject to all the equities . He
cannot acquire higher rights against the debtor than those of the assigno r

himself, and his rights may be defeated or impaired by the intervention o f

some other assignee who, by giving notice to the debtor of his assignment ,
or for some other reason, acquires a superior equitable title .

It is contended however on behalf of the defendant bank tha t
by virtue of the registration under the Companies Act (Cap . 11 ,
B.C. Stats. 1929) it has put itself in a stronger position than i t
would be if it had registered only under the Assignment of Book
Accounts Act and subsection (8) of section 133 of the Com-
panies Act is relied on, said subsection reading as follows :

No mortgage which is duly registered under the Land Registry Act, th e
Bills of Sale Act, or the Assignment of Book Accounts Act shall becom e
void under subsection (1) by reason of the fact that the mortgage is not
duly registered under this Act ; but this provision shall operate only to

confirm the security on property in respect of which the mortgage is unde r
any of those Acts duly registered .

Shortly stated, the argument on behalf of the defendant bank
is : that the assignment (admittedly a "mortgage" within the
meaning of that word as used in said section 133 of the Com-
panies Act) being perfectly good by virtue of the registration
under the Assignment of Book Accounts Act but subject to exist-
ing superior equities is by registration also under the Companie s
Act "confirmed" or made firm in the sense of being made goo d
without being subject to any such equities, that is, by such
registration is confirmed against those with respect to whom it
otherwise would be void . It is argued that as no confirmation
is required as against those having actual notice of the assign-
ment the last clause or last three lines of said subsection (8), i n
order to have any meaning at all, must mean that the assignmen t
is thus affirmatively made good even as against those having n o
actual notice . Section 138 of the Companies Act, providing tha t
the copies of mortgage instruments and the register of mort-
gages, etc., shall be open to inspection, is referred to and it i s
argued that the plaintiff could have protected itself under sai d
section .

On the other hand, counsel for the plaintiff, while apparently
29

449
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FISHER, J . suggesting that the clause in question has a meaning in th e

1933

	

sense of confirming as against everybody, but subject to superior

Jan . 16 . existing equities, argues that in any event persons acting bona

fide without any actual notice of the assignment cannot hav e
BTJRRARD notice imputed to them or be dof the equity otherwise
DRYDOCP

	

deprived
Co. LTD . existing in their favour unless the statute clearly and expressl y

v.
BANK OF says so .
TORONTO After carefully considering the situation as it would admit-

tedly be, apart from the Companies Act or registration there -
under, I have come to the conclusion that the sections of th e
Companies Act referred to should not be interpreted as takin g

Judgment away the superior equity which the plaintiff would otherwise
have unless the statute expressly and clearly says so and in m y
opinion it does not .

There will be a declaration accordingly that the plaintiff wa s
and is entitled to and did set off part of its said indebtednes s
to the defendant company, i .e ., to the extent now claimed and if
there is any question as to the amount of such set-off or the for m
of declaration the matter may be spoken to .

Order accordingly.
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MANUFACTURERS LIFE INSURANCE COMPANY- v. MURPHY,e
r F
.

(In Chambs)
DAVID SPENCER LIMITED ET AL.

	

—
1933

Landlord and tenant—Receiver in mortgage action—Order that tenants
Feb . 13 .

attorn and pay rent to receiver—Service of order on tenants—Whether
creation of relationship of landlord and tenant .

	

MANUFAC-
TURERS LIF E

The mere service of an order obtained by the receiver in a mortgage action, INSURANCE

ordering tenants to attorn and pay rent to the receiver does not create

	

Co .
v .

the relationship of landlord and tenant between the receiver and the

	

DAVID
tenant where the mortgage antedated the creation of the tenancy SPENCE R
between the mortgagor and the tenant, and where the mortgagor was

	

LTD.

allowed to remain in possession by the mortgagee after default .
Evans v. Elliott (1838), 8 L .J ., Q.B . 51, and Towerson v. Jackson (1891) ,

61 L.J., Q .R . 36 applied.

APPLICATION for an order declaring rent, payable ante -
cedent to the date when occupational rent was fixed, to be pay-

Statement
able to the mortgagee. Heard by At Real', J . in Chambers a t
Vancouver on the 18th of January, 1933 .

E. H. Ellis, for plaintiff.
W. Savage, for defendant Thompson .
Burnett, for defendant Pirie .
ifeTaggart, for defendant White.

13th February, 1933 .

l t-iumv, J . : The point reserved as against both Thompson
and Pirie is in essence this : Does the mere serving of an orde r
obtained by the receiver in a mortgage action, ordering tenants
to attorn and pay rent to such a receiver, create the relationship
of landlord and tenant between the receiver and the truant wher e
the mortgage antedated the creation of the tenancy b,iween th e
mortgagor and the tenant and where the mortgagor vy a- allowed Judgmen t

to remain in possession by the mortgagee after default ? In m y
opinion the answer is in the negative . The relationship of land-
lord and tenant can only be created by a contract assented to b y
both parties . Towerson v. Jackson (1891), 2 Q.B . 484 ; 61
L.J., Q.B. 36. The case of Evans v . Elliott (1838), 9 A. & E .
342 1 P. & D. 256, 8 L.J., Q.B. 51, 112 E.R. 1242, decides
that under such a state of facts the mere serving of the notice by
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the mortgagee does not create the relation of landlord and tenant .
This case is approved in the Towerson case, supra . The Tower-

son ease further decides that the mere continuing in possessio n
by the tenant after receipt of notice from the mortgagee is no t
conclusive proof that a contract of tenancy has been created .
Here both Thompson and Pirie expressly refused to attorn when
served with the receiver order . In my opinion the receiver order
in no way differs from a notice given by the mortgagee . It
would be against natural justice, on facts such as are alleged i n
the case at Bar, for the Court on an application, without notic e
to either Pirie and Thompson, to make an order, the effect o f
which would be to create a contract between each of them an d
the receiver. I therefore hold that no order, declaring rent pay -
able antecedent to the date when occupational rent was fixed a t
the hearing before me, can be made. This disposes of the
matter apart from the question of costs . As to these I make no
order leaving each party to bear his own .

Application dismissed.
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ATTORNEY-GENERAL OF BRITISH COLUMBIA v .
TIIE BANK OF MONTREAL.

MCDONALD, J .

1933

Forest Act—Timber licence—Cutting of timber—Royalties—Liability of March 2 .

owner of licenee—R .S.B .C . 192 11 , Cap. 93, Sec. 127 (1) .

Section 127 (1) of the Forest Act provides, inter alia, that "Every holder
of a timber licence on lands whereon any timber or wood is cut i n
respect of which any . . . royalty . . . is . . . payabl e
under this Act, . . . and every person dealing in any timber . . .
and every person operating a mill or other industry which cuts such
timber . . . shall keep books of account of all timber and wood
cut for or received by him, ,and shall render monthly statements thereo f
. . . and . . . the licensee, or person dealing . . . or
operating . . shall pay monthly all such sums of money, as are
shewn to be due, to the minister . "

Having become owner of timber licence No. 7994 by assignment, the defend -
ant bank entered into a contract with R . whereby it granted R. th e
right to cut and remove the timber referred to in the licence . R. eu t
and removed timber for a certain time and then became bankrupt .
when $774.20 was due in royalties in respect of timber cut . In an
action against the bank for the royalties so due :

Held, that the point for decision is whether or not the timber in questio n
was "cut for and received by" defendant, and as in the opinion of the
Court it was not, the action fails .

A CTION to recover royalties due for timber cut under timbe r
licence No. 7994. Tried by i\MCDONALD, J. at Victoria on the
28th of February, 1933.

Pepler for plaintiff.
Lawson, K .C., for defendant .

2nd March, 1933 .

McDoNALn, J. : This displte arises upon the construction o f
section 1.27 (1) of the Forest Act, P .S.B.C. 1924, Cap. 93,
which, with its bark peeled off, may be read as follows :

(1) Every holder of a timber licence on lands whereon an y
timber is cut in respect of which any royalty is payable unde r
this Act, and (2) every person dealing in any such timber, and
(3) every person operating an industry which cuts such timbe r
shall keep books of account of all timber cut for or received b y
him, and. shall render monthly statements thereof ; and the

ATTORNEY -
GENERAL OF

BRITISH
COLUMBI A

V.
THE BAN K

OF
MONTREA L

Judgment
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MCDON ALD, J . licensee, or person so dealing, or person so operating shall pay
1933

	

monthly all such sums of money as are shewn to be due, to th e

march 2 . minister .
By assignment dated 23rd January, 1923, defendant becam e

ATTORNEY- the owner of timber licence No. 7994 and on 22nd October ,GENERAL OF
BRITISU 1924, entered into a contract with the Redonda Logging Corn -

COLUMBIA parry Limited, whereby the defendant granted unto the company
THE BANK the right to cut and remove the timber referred to in the licence .

OF
MONTREAL The purchase price was $9,000 payable by instalments and th e

company 's rights under the contract ceased on 22nd April, 1926 .
The company cut timber and made certain payments until i t
became bankrupt in September, 1925 . Royalties amounting t o
$774.20 in respect of timber cut by the company, and still lyin g
upon the lands, have not been paid and it is stated that at presen t
prices such timber would not realize upon seizure and sale a
sufficient price to pay these royalties . The defendant is sued for
the royalties so due .

Two main defences are raised—first that the royalties ar e
payable by the Redonda Logging Company Limited, and no t
by defendant ; and secondly that in any event no action lies for

Judgment the recovery of such royalties but that same are recoverable onl y
by seizure and sale pursuant to the lien provided for by th e
said Act.

The first point for decision, therefore, is whether or not th e
timber in question was "cut for or received by" defendant. In
my opinion it was not and on that ground alone the action fails .
Admittedly the timber was not received by the defendant, no r
do I think it can be said to have been cut for the defendant ; i t
was cut for the Redonda Logging Company Limited .

It becomes unnecessary, therefore, to offer any opinion upon
the second defence raised .

Action dismissed .
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IIOCHBAF11 ET AL . v . PIONEER IaSL RANCE
COIIPANY ET AL .

Insurance, fire—Oral contract—Right to enforce—Agent—Authority of—
Policy written after fire .

where it is admitted that a contract for fire insurance is one that can b e

made orally, in an action thereon it is not necessary for the insured

to shew that the agent with whom the contract was made was author-

ized to bind the insurers by such a contract .

ttie loss insured against occurred when the only existing contract was a n

oral one, but the insurers afterwards issued a policy which was no t

signed and not intended to be signed by the insured .

Held, that this did not prevent the insured from suing on the oral contrac t

and they were not obliged to sue for rectification of the policy wher e

it did not conform to the oral contract .

Held, further, that the fact that the insured accepted the policy after th e

loss but without knowing then that it differed from the oral contract,
did not affect their rights to enforce the original contract .

ACTION to recover loss through fire under a contract of insur-
ance. The facts are set out in the reasons for judgment. Tried
by 1IuRpnY, J. at Vancouver on the 4th of January, 1933.

Arnold, and Gilmour, for plaintiffs .
Locke, and Johannson, for defendants.

19th January, 1933.

MI-RPuy, J. : At close of plaintiffs' case defendants' counse l
moved that the action be dismissed on two grounds 	 first, that
suit was brought on an oral contract and no evidence had bee n
led to shew that the agent with whom the contract was made wa s
authorized to bind his principals by an oral contract of insur -
ance. Second, that the contracts having been reduced to writing Judgment

plaintiffs could not sue on the original oral contract but mus t
sue for rectification if the written contracts did not conform t o
the oral contract . In my opinion both these contentions ar e
unsound. It is admitted that such a contract as the one in q ues-
tion can be made orally . That being so, unless constrained by
authority, I would not hold that plaintiffs must prove specific
authority to make an oral contract in a person authorized t o
place insurance on behalf of defendants and holding himself out

MURPHY, J.
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to the public as so authorized . No case laying down such a
proposition has been cited to me . To so hold would be to set a
trap for persons making preliminary oral agreements to obtain a
line of insurance and to be covered pending the issue of th e
policies since it would be difficult, if not impossible in many
instances, for such persons to prove that specific authority t o
make such contracts had been given to the agent by the prin -
cipals. The case of Westminster lhoodu'or7cing Co . v. Stuyve-

sant Insurance Co . (1915), 22 B.C . 197, as I read the decision ,
supports the view above taken .

On the second point this is not a case where the contract ha s
been reduced to writing and executed by both parties thereto .
The matter of putting the contract into writing was left t o
the defendants and it was never intended that defendants
should execute such written contract . There is no dispute on
the evidence that the oral contract was in the terms contende d
for by plaintiffs . One of the policies issued does not correctl y
embody these terms but that fact was unknown to plaintiff unti l
raised in the original statement of defence filed in this action .
In Porter's Laws of Insurance, 7th Ed ., p. 436 it is stated that
where a company issues a policy in pursuance of a contract mad e
by one assuming to be its agent, it is estoppel from denying th e
agency and. is bound not only by the contract appearing on the
face of the policy but by that actually made by such agent . An
American case is cited as authority. No decision in our own
Courts to the contrary has been called to my attention and th e
principle seems to me to be in accord with equity and fair deal-
ing. In the American case, it is true, the Court decreed that the
written contract should. be reformed whereas here no such
request is made, plaintiffs choosing to stand squarely on the ora l
contract . No estoppel can arise in favour of defendants for the y
have not changed their position in reliance on the terms of th e
written policies. The fire occurred before the policies wer e
written and that event fixed the rights and liabilities of al l
parties under the admittedly enforceable oral agreement . The
only other ground that I know of which defendants can take i s
that where a contract has been reduced to writing evidence can -
not be adduced to vary or contradict such writing unless mutua l
mistake is an issue and then rectification must be asked . Th e

45 6
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reason for this however is that both parties have agreed that th e
writing sets out the terms of their agreement as evidenced b y
their signatures or by their conduct. These policies are not
signed and never were intended to be signed by plaintiffs . No
conduct of plaintiffs can affect the matter in my opinion since
the only existing contract at the time of the fire was the oral one.
Plaintiffs did accept the written policies after the fire but di d
not know one of them differed from the oral contract . I fail to
see why in consequence they have to ask that this be rectifie d
in order to enforce rights which had accrued and were enforce-
able before any attempt to reduce the oral contract into writin g
had been made .

Since there is no dispute on the evidence that plaintiffs, i f
they prove loss, can recover on the oral contract, if that can b e
sued upon, it remains for me to decide whether or not there ha s
been any recoverable loss and if so what is that loss ? The loss
recoverable on fire insurance contracts, such as the one in ques-
tion, is the actual value to the insured of the property at th e
time of the loss—Canadian National Fire Ins. Co. v. Colonsay
Hotel Co . (1923), S.C.R. 688 .

The first question to be answered is accordingly what numbe r
of Leghorn chickens were destroyed by the fire or perished as a
direct consequence thereof ? I find there were approximatel y
fifteen thousand Leghorns in the buildings, exclusive of the las t
hatching when the fire occurred. I would not make this or any
other finding of fact on the unsupported evidence of plaintiff
llochbaum and witness Swanson. The evidence of both was no t
satisfactory to me, particularly that of Ilochbaum. It is pos-
sible that the record of hatchings produced is correct but I am
convinced that the mortality was much heavier than stated b y
these witnesses . I have, however, in addition Cale 's evidenc e
and I see no reason to question it on this phase of the case . lIe
went to Ilochbamn's place largely to ascertain what chicken s
were there and he estimated the number for purposes of insur-
ance as well as for security to be taken . I am not unmindful
of the evidence of difficulty in making even an approximatel y
correct estimate of the number when there were from 1,500 u p
to 2,000 or more chicks in a comparatively small space and I
would have more hesitation in fixing the number at approxi-
mately fifteen thousand if I ri~irded that as the determinin g
factor in the case, but I do not will appear hereafter . There
were about 1,900 chicks salvaged but possibly some considerabl e
number of these died in time as a direct result of the fire . At
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any rate, as I remember the evidence, it was not shewn ho w
many of the salvaged chicks belonged to the last hatching . I
find that the Leghorns in question were taken as a whole either
diseased or debilitated and stunted. It is admitted that disease
was prevalent amongst the purchased cockerels but I find th e
conditions above set out to have been present amongst the chicks
hatched out by Hochbaum as well . These conditions probably
resulted from an improper brooder system, or a faulty use of
what might have been a proper system if skilfully handled or
from overcrowding. In all probability all these factors wer e
more or less responsible for the condition of the Leghorns . The
point I am concerned with is, what was the condition not what
was its cause . I base the findings, as to condition, on the evi-
dence of Good and Notten which I accept as correct on thi s
feature. In addition I accept as true the evidence of the tw o
Dunlops though that has not as great probative force on the
issue involved . It remains to try to fix the actual value to
Hochbaum at the time of the fire of these birds in the condition
in which I hold them to have been . I find such of them as wer e
pullets would be worthless to rear for laying purposes . They
might, however, if they survived be sold as meat when they ha d
attained sufficient weight . This is of course also true of th e
cockerels . It is a most difficult task to estimate what was the
actual loss to plaintiffs from this standpoint . It would require
an indeterminable time to bring the chicks to the proper weigh t
and there would be a heavy mortality . Still a considerable
number of the birds had either reached or were approaching the
age when had they been healthy they would attain marketabl e
weight, and, even in the condition they were in, would do so i f
they survived in a comparatively short time. Probably all th e
birds had not suffered to an equal degree though in my opinio n
the majority of them were seriously affected. I believe, how-
ever, that plaintiffs did sustain considerable actual loss . I think
justice will be done if I fix this loss at $1,500, the amount pai d
into Court .

Judgment for plaintiffs for $1,500 with costs up to time of
payment into Court . Costs to defendants from that date on .

Judgement for planlifs .
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REX v. GENERAL NEWS BUREAU INCORPORATED . HARPER,
Co. a .

Criminal law—Receiving telegraphic information relating to betting—Dis-

	

193 3
tributing betting information—"TVilfully and knowingly"—lnterpreta-

April 4.tion of—"Mens )ea"—Criminal Code, Sec . 235 (i) .

The General News Bureau Incorporated operated a general news service i n

the City of Vancouver and had installed in its office a teletype machin e
which is a later improvement on the telegraph in that the words o f

each message received is automatically printed out, and the informa-

tion is then forwarded by the accused through telephones to its sub -
scribers. Racing sheets were found on the accused's premises with the
names of horses engaged in racing on various racecourses . The result s
of races and their betting odds and the news was forwarded to th e
newspapers in Vancouver as part of a syndicate service . On a charge
against accused that it did wilfully and knowingly receive a message
by telegraph conveying information relating to betting, contrary t o
section 235 (i) of the Criminal Code :

Held, that the inclusion of the words "wilfully and knowingly" in the sec-

tion expresses the intention of Parliament that the prosecution shal l
establish the mens rea of the accused either directly or by inference
from facts from which only one conclusion can be drawn . The evidenc e

should go further than merely to shew that certain individuals ha d

engaged in betting on the races published. The gravamen of the

offence is in the corrupt and intentional receipt of such informatio n

for use in betting operations in which it must be shewn the accuse d

had some active part . and this should be clearly established. The

furnishing of racing news to newspapers in Vancouver as part of a

syndicate service without any proof of active participation in betting

operations, is not sufficient to sustain a conviction under said section ,

and accused is acquitted .

I
[HAL of General News Bureau Incorporated on the charg e

of wilfully and knowingly receiving a message by telegraph ,
conveying information relating to betting . The charge was laid
under section 235 (i) of the Criminal Code. The facts are
sufficiently set out in the head-note and reasons for judgment .
Tried by HARPER Co . J . at Vancouver on the 25th of March ,
1933 .

Des Brisay, for the Crown.
Maitland, P.C., for accused .

RE X
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HARPER,

	

4th April, 1933 .
co . J .

HARPER, Co. J . : The charge against the accused is that it di d
1933

	

on February 2nd, 1933, wilfully and knowingly receive a rues -

Aprit 4 . sage by telegraph conveying information relating to betting .
This charge is laid under section 235 (i) of the Criminal Code.

REx
v.

	

The General News Bureau Incorporated is an incorporate d
GENERA L

:Caws
company carrying on business in the Randall Building in the

BUREAU City of Vancouver, and operates a general news service . For
INCOR-

PORATED this purpose there is installed in their office a teletype machine .
This machine is owned by the B.C. Telephone Company and i s
similar in design to those ordinarily in use in stock-brokers '
offices. The B.C. Telephone Company act as agents for th e
Pacific Telephone and Telegraph Company at Blaine, Washing -
ton, which pays the accounts for the use of this machine and the
supply of circuit power.

The teletype is operated in the same manner as the telegrap h
in the sense that the characters are sent over the wire and repro-
duced at the other end with the difference that the teletyp e
prints on the machine the message sent, i .e ., the words are typed
out at one end and printed automatically at the "receiving" end .
Two electric plugs are inserted in the wall connections, one bein g

Judgment hooked up into the power circuit to operate the motor of the
machine, and the other for the transmission of signal impulse s
to reproduce the n -sag( s . The teletype is a comparatively
modern invention and has this advantage over the telegraph tha t
in place of sending messages by the Morse Code, it prints th e
word, and as one witness expressed it, "does everything but
talk," and in general news work it takes the place of the tele-
graph. Through the medium of two telephones the accused dis-
seminated any information received to its subscribers .

Several racing sheets were found on the premises with th e
names of horses engaged in racing in the various cities of the
United States, and results of these races and their betting odds .
This information would be of use in betting, but it was no t
shown that the accused was engaged in distributing thi s
don in any way except as hereinafter stated . The section of the
('ode under which this charge is laid staters that the act c o
plained of must be done "wilfully and knowingly . "

The word "wilfully " as applied in criminal law is defines
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the case of Ex parte O 'Shaughnessy (1904), 8 Can. C.C. 136 at
p. 139 as follows :

	

Wilfully means not merely to commit an act voluntarily but to commit

	

193 3
it purposely with an evil intention, or in other words it means to do so April 4

.

	

deliberately, intentionally and corruptly and without any justifiable excuse .

	

In the case of Anderson & Eddy v . C.N.R. Co., 10 Sask . L .R.

	

REX

325 at p . 342 ; (1917), 3 W .W.R. 143, Brown, J . says (quoting GENERA L

40 Cyc. 944) :

	

NEW S
BUREA U

	

But generally in penal statutes the word "wilful" or "wilfully" means

	

JxcoR -
something more than a voluntary or intentional act ; it includes the idea of PORATED
an act intentionally done with a bad motive or purpose, or, as it is other -
wise expressed, with an evil intent.

Further reference might be made to O 'Leary v. Therrien
(1915), 25 Can . C.C. 110 .

It is therefore an essential part of the case for the prosecutio n
that the act was done "wilfully and knowingly" within the abov e
meaning. No reported authority on section 235 (i) of th e
Criminal Code has been quoted to me, but reference has been
made to section 235(f ), a somewhat similar section relating to
the publication of betting information, but which does not
specify that such act shall be done "wilfully and knowingly."

The unanimous decision of the Court of Appeal of Ontario in
Judgment

Rex v. Hewitt (1922), 38 Can . C.C. 264 is somewhat instruc-
tive. Chief Justice Meredith at p . 269 says :

The most that can be said is that the information might and perhap s
would be of use in betting, but that is far from establishing that it wa s
intended to be used in connection with betting .

The inclusion of the words "wilfully and knowingly" in sec-
tion 235 (i) expresses the intention of Parliament that th e
prosecution shall establish the naens rea of the accused either
directly or by inference from facts from which only one conclu-
sion can be drawn .

On the facts here I can find such evidence neither directly no r
by necessary inference. It is obvious that in itself the mer e
receipt of betting information would scarcely be made an offence
as the recipient would be helpless to protect himself in case
someone chose to telegraph such information . The gravamen o f
the offence, in my view, is in the corrupt and intentional receip t
of such information for use in betting operations in which i t
must be shewn the accused had some active part . Hence the
insertion of the words "wilfully and knowingly ." The evidence

HARPER,
CO . J .
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should go farther than merely to shew that certain individual s
had engaged in betting on the races published . The connection
of the accused with these should be clearly established .

The furnishing of racing news to newspapers in Vancouver a s
part of a syndicate service without any proof of active participa-
tion in betting operations is not sufficient, in my opinion, to sus-
tain a conviction under section 235 (i) .

The accused is acquitted .

Accused acquitted.

PETROLEUM HEAT & POWER LLMITED v . BRITISH
COLUMBIA ELECTRIC RAILWAY COMPAN Y

LIMITED.

A motor-truck driver, after sending a look-out into the street to see that

the way was clear, backed his truck from his garage on the east side

of Richards Street about 300 feet north of Davie Street in Vancouver ,

intending to go north. On getting well over to the west side of the

road, the front of his car being on the west tracks of the defendan t

company, his car stalled . At this time a south-bound car of the

defendant had stopped on the north side of Davie Street over 300 fee t

away, but the street-car came on before the truck-driver could get his

car started, and running into him did extensive damage to the truck .

In an action for damages . the learned trial judge found both partie s

equally at fault and assessed the damages equally between them .

Held, on appeal, per MACDONALD, C .J.B .C . and _-MACDON ALD, J.A., that there

was no evidence of negligence on the part of the truck-driver and the

appeal should be allowed .

Per MARTIN and McPHiLLIPs, JJ .A . (affirming the decision of FISHER, J.) :

That the truck became stalled on the tram tracks because of the plaint-

iff's own negligence, and as there was common and continued negligence

by both vehicles the learned trial judge properly, on the facts, applie d

the degree of fault of contributory negligence by making them equall y

liable .

The Court being equally divided the appeal was dismissed.

462

HARPER ,
CO . J.
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Dec . 2 .
	 Yegligence — Damages — Contributory negligence—Ultimate negligence

PETROLEUM

	

Motor-truck stalled on street-car tracks—Run into by street-car—B .C .
HEAT &

	

Stats. 1925, Cap . 8.
POWER LTD .

V .
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APPEAL by plaintiff from the decision of Flsnrn, J. of the
CAPPEA

LOURTof

1st of August, 1932, in an action for damages for negligence.
The plaintiff company owned premises on the east side of

	

193 2

Richards Street and about 300 feet south of Davie Street in the Dec . 2.

City of Vancouver . Shortly before six o 'clock on the evening
PETROLEUM

of the 30th of November, 1931, the plaintiff's driver having a HEAT &

call on the tank-car for gasoline sent a signal-man out into the POWER LTD.

street to see that all was clear and he then backed the car out, BRITIS H
COLUMBI A

intending to go north on Richards Street . Double street-car ELECTRIC

tracks were on the street and when the back of his car was over Ry. Co .

the west tracks his car stalled. He then saw a south-bound
street-car stop to let passengers off on the north side of Davi e
Street and between 300 and 400 feet away . He had difficulty in
starting his engine and in the meantime the street-car came on Statement

(there being a slight grade southerly) and the motor-man realiz-
ing too late that there was danger of a collision, failed to stop
his car in time to avoid a collision. The cost of repairing th e
damage done to the tank-car was over $2,000 .

The appeal was argued at Vancouver on the 1st and 2nd o f
December, 1932, before MACDONALD, C .J.B.C., MARTIN ,

MCPIIILLIas and MACDONALD, JJ.A .

Bull, I .C ., for appellant : Our truck was stalled when on th e
west track and the motor-man saw the truck in time to stop i f
he had used proper care to bring the car to a stop . We say the
judge was wrong in saying there was negligence in allowing th e
truck to stall : see Vancouver Ice and Cold Storage Co. v. B,C .

Electric Ry . Co. (1927), 38 B .C. 234 ; TVillox v . Niagara and

St. Catharines R.W. Co. (1920), 19 O.W.N. 324 ; Maderios v .

Boston Elevated Ry. Co. (1926), 150 X.E. 156 ; Dunnett v .

The King (1917), 41 D.L.R. 405 ; Fronde v . Winnipeg, Selkirk
Argumen t

di Lake Winnipeg Ry . Co . (1932), 3 W.W.II . 440. Ile shoul d
have held on the last chance doctrine that the motor-man saw u s
on the track and had ample time in which to stop and avoid th e
accident. The plaintiff was not negligent in stalling his car :
see Johnston v . Mellon-an (1927), 39 B.C. 24. The motor-man
knew he had to stop his car when 180 feet away : see W . L .

Morgan Fuel Co . v. British Columbia Electric Ry. Co. Ltd .

(1930), 42 B .C . 382 at p. 384 ; Xason v. Ilodne (1929) . 41
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O.W.N. 565 .
1932

	

Sloan, for respondent : If the causing of the stalling coul d
Dec . 2 . have been anticipated and avoided then in stalling he can b e

PETROL EU,13 found guilty of negligence : see Maderios v . Boston Elevated
HEAT & Ry. Co . (1926), 150 N .E. 156 . We skidded helplessly on the

POWER

v
.

LTD.
track for 180 feet, and if he had exercised reasonable care he

BRITISH could have avoided the accident : see British Columbia Electri c
COLUMBIA
ELECTRIC Railway v. Loach (1915), 85 L.J., P.C. 23 at p . 27. When the

Ry
. Co . question of ultimate negligence arises the contributory negli-

gence passes out of the picture : see Key v. British Columbia

Argument Electric Ry . Co . (1930), 43 B.C. 288 .
Bull, in reply, referred to McLaughlin v. Long (1927) ,

S.C.R. 303, and Admiralty Commissioners v. S.S. Volute
(1922), 1 A.C. 129 at p. 139 .

MACDONALD, C.J.B.C . : In this case the plaintiffs, and when
I refer to the plaintiffs I refer to the plaintiff who is suing—
were backing the truck, which was an oil-truck about thirty fee t
long, out of a garage in the middle of a block on to the public
street with the intention of turning it and proceeding up th e
street . He was doing what he had a perfect right to do, but h e
had to take sufficient care that it was not endangering himsel f
and others . He sent out a look-out to the street to see if ther e
was an opening to do what he proposed to do. The look-ou t
signalled the plaintiff to come out with his truck, which he did ,

MACDONALD,
C .J .B.C . and I think the evidence discloses that he did not stop betwee n

the time he left the garage and the time he stalled on the railwa y
track. It was a continuous motion. Now, the street-car at th e
time he was signalled to come out of the garage was over 30 0
feet away on Davie Street taking on or letting out passengers .
When it got through with that operation it cane on, and th e
motor-man of the street-ear saw the plaintiff's truck coming ou t
of the garage and moving towards the street-ear rails ; he saw
that when he was 180 feet from the truck ; he realized tha t
there was danger and therefore he cut off the power and put o n
the brakes . But he knew the state of the street-car rai l
slippery on account of frost and other causes and that it %%,i s
also necessary to put sand on the rails if he expected his brak ,

COURT OF B.C. 398 ; Holgate v. Canadian Tumbler Co . (1931), 40APPEAL
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to be efficient . This he did not do. Therefore, the car skidded COURT OF
APPEA L

and he was unable to stop it before it struck the truck and did

	

—
the injury complained of. That seems to me to be the fact with

	

193 2

regard to the defendant's operations . The plaintiff got on to the Dec . 2 .

street-car rails quite properly, I think, because he was entitled PETROLEU M

to depend upon the defendant using ordinary care . If the HEAT &

defendant had used ordinary care and had put the sand on the
POWER LTD .

rails at the time he put the brakes on there would have been no BRITIS H
COLUMBI A

collision . Unfortunately the truck stalled on the tracks for a ELECTRI C

reason which can only be guessed at, that is, it is supposed it was Ry . Co .

either from a cold engine or from flooding. The learned judge
says it was either from the one cause or the other, but he doe s
not specify which ; there is no evidence upon which he coul d
specify which, if either was the cause of the stalling, therefore ,
I think we are in just as good position as the learned judge wa s
to say whether that really was the cause of the stalling or not .
It was an inference or guess, either one or the other . Now the a~ACDOx

C ~

	

C.J .R .C.

defendant being in a position unquestionably to stop if he ha d
used the proper appliances did not use those appliances with the
result of an accident . In my opinion he was guilty of what w e
call ultimate negligence and therefore the plaintiff was entitled
to recover his whole damages against the defendant .

The learned judge carne to a different conclusion . Ile came
to a conclusion that there was negligence on the part of the
plaintiff in venturing out on that street without first having hi s
car sufficiently warmed up, or guarding against flooding. But,
as I say, that is merely guessing at the negligence of the plaint-
iff. There is no evidence upon which one could substantiall y
say that either one or the other or both of those caused th e
accident . In those circumstances, I think the learned trial
judge 's judgment must be set aside and judgment pronounced i n
favour of the plaintiff for the whole amount of his claim .

IIITI. , J .A. : In this case the learned judge has found tha t
both parties were guilty of negligence, which just for the pur-
pose of description, I should call primary negligence, that of th e
plaintiff's driver consisting in the fact that he. .was negligent i n
backing out into a street having considerable traffic with doubl e
street-car tracks without taking precautions to see that his truck

30

MARTIN,
J .A .
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COURT OF would not stall, as it did, through one of two causes as suggested .
APPEAL
— There is, to my mind, no difficulty in supporting that finding o f
1932

	

fact, and the learned judge would have been quite entitled upo n
Dec . 2 . the uncontradicted evidence to find definitely, and I so find upon

PETROLEUM that evidence, that the cause, as a matter of reasonable inference ,
HEAT & of that stalling must be that sufficient precaution had not been

POWER LTD .
v .

	

taken to deal properly with a cold engine before backing out, and

CORRubIBa
that the explanation of the driver of the truck that he only took

ELECTRIC a few seconds to warm it up before taking it out in that conditio n
xr. Co. on a street of that description shews that there was negligence in

so doing, having regard to the state of the weather, which th e
motorneer deposed to as being "freezing," and is found by th e
learned judge as "cold and frosty ."

There can, also, to my mind be no doubt that the learned judge
was justified in finding that the street-car was improperl y
operated, in that at a distance of 180 feet it could have been
brought to a stop if the sand apparatus with which it was pro-
vided had then been used as it ought to have been used. It is t o
be observed, as distinguished from the Loach ease, that there i s

MARTIN, no charge against the tram-car of being operated at an excessiv e
J.A . speed. On the contrary, it was a moderate speed, and there wa s

no defect in the apparatus furnished for its operation, nor wa s
there any defect in the construction of the truck, and if both o r
either of the vehicles had been properly operated, there would
have been no collision, so the question then becomes one of th e
negligent operation by the servants of each of the owners of thi s
tram and truck of the respective vehicles entrusted to their care .

Now, when it was seen, at a distance of 180 feet, by the
motorneer that the truck was going to stop momentarily, appar-
ently, on the tram line in front of him, he had no immediat e
apprehension of danger, but as a matter of precaution he put on
his brakes in such a way as to reduce the speed, but that was no t
sufficient under the frosty conditions and he should hav e
promptly used his sanding apparatus to prevent the skiddin g
and sudden consequent acceleration of speed which occurred ,
and if he had done so the accident would have been avoided .
But it is also the fact, as found by the learned judge, that at a
distance of two ear lengths, about 80 feet, when he first becam e
aware that the truck was "dead" or stalled, it was then too late
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for him to do anything more to prevent an accident, which
brings his negligence within the definition of the Privy Council' s
decision in B.C. Electric Railway Company Limited v. Loach
(1916), 1 A.C. 719 at p. 725 where it says :

	

Dec . 2 .
If, however, the same conduct which constituted the primary negligence

is repeated or continued, and is the reason why the defendant does no t

avoid the consequences of the plaintiff's negligence at and after the time

when the duty to do so arises, why should it not be also the "ultimate"

	

v.
negligence which makes the defendant liable?

	

BRITIS H
COLUMBI A

Their Lordships then answer that question in the affirmative . ELECTRI C

Therefore, if there be nothing else in this case, the ultimate RT . Co.

negligence of the motorneer would have continued up to the tim e
of the impact, for the very reason that he had not operated hi s
ear properly in that he had disabled himself from avoiding a
collision by neglecting to use the sand apparatus provided t o
prevent skidding.

Now, then, we turn to the case of the truck, and in essential s
and principles it is exactly the same, because the truck had go t
stalled on the tram tracks owing to the fact that the driver of i t
had disabled himself from the proper use of it because he ha d
neglected to run it properly by warming the engine to the extent

MARTIN ,
the circumstances of the case required . He, therefore, was unable

	

J .A .

to get out of the road of the approaching tram because he ha d
disabled himself from locomotion . His car was out of control
and he could not move away from the tram, and the tram coul d
not keep away from him . They were in exactly the same con-
dition of self-disablement. It, therefore, reaches this stage, tha t
where you have two persons in the position where from th e
initiation of their negligence it is, to use the Privy Counci l
expression, "continuous," a combination of that "continued "
negligence necessarily excludes from either side the element of
ultimate negligence, and as it is, as stated by the Privy Counci l
at p . 728, "a combination of negligence" that by the applicatio n
of our Contributory Negligence Act makes them both liable fo r
the consequences of their common and continued negligent act .
Such being the case, the learned judge has to my mind properl y
applied the degree of fault of contributory negligence by making
them equally liable . While I agree with this, I do not wish t o
be understood that I agree wholly with the reasons the learne d
judge has advanced, because they are somewhat obscure and not

467
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COURT OF in entire accord with what I think is the true view of this case ,
APPEAL

having regard to the aspect of it I have mentioned, i .e ., of the
1932

	

continuation on both sides of the primary negligence to the time
Dec. 2 . of the impact, which common and continued negligence mutuall y

PETROLEUM
excludes ultimate negligence by retaining the primary negligence

HEAT & up to the very end : he has, however, reached the right conclu -
POWER

ETD' lion and therefore his judgment should be affirmed .
BRITISH

COLUMBIA

	

llcPIiILLUYs, J .A . : I may say my view, which is in accord
ELECTRIC
RY. Co . with that expressed by my learned brother MARTIN, is that th e

principle to be applied in this case is that which is so well
known and so well expressed in Admiralty Commissioners v .

S.S. Volute (1922), 1 A.C. 129, and I refer to what Viscount
Birkenhead, L .C., said at p . 144 . I take the view that you can -
not draw a clear line in this case, and unless you can draw a
clear line, the principle of contribution must be applied :

And while no doubt, where a clear line can be drawn, the subsequen t

negligence is the only one to look to, there are cases in which the two act s

come so closely together, and the second act of negligence is so much mixe d

up with the state of things brought about by the first act,

I think the case we have before us is a splendid illustration of

This matter was also considered in the case Mr . Sloan

referred to, McLaughlin v . Ions (1.927), S.C.R. 303 . At p .
311 Anglin, C .J.C., said :

MCPHILLIPS ,
.LA .

	

that
that the party secondly negligent, while not held free from blame under th e

Ifylcell Castle rule, might, on the other hand, invoke the prior negligence a s

being part of the cause of the collision so as to make it a ease of

contribution .

Now, this same point was considered by the Privy Council i n
('anadian Petri/lc Railway v. P rechette (1915), A.C. 871 . At
p. 879 we have Lord Atkinson in delivering the judgment of
their Lordships saying this—he speaks of the distinction whic h
we have to deal with, as I view it, and my learned brothe r
MARTIN also views it in the same way	 that is that this is not a
clear case—a clear line of demarcation does not exist here .

The ground of this distinction between the two cases is this : The latter
is not, in the true sense of the term, a ease of contributory negligence a t

all . That term can only be properly applied to a ease where both the
parties, plaintiff and defendant, are each guilty of negligence so connected
with the injury as to be a cause materially contributing to it . If the
ne ; eligence of either party falls short of this it is an irrelevant matter, a n

it aria, no doubt, but to use Lord Cairns ' words, not an inenria duns locale
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In our opinion, within the meaning of s . 2 of The Contributory Negli- COURT OF

gence Act of New Brunswick (1925, c . 41) —

	

APPEAL

and I think for all purposes we may say it is similar to our

	

193 2

statute
Dec . 2 .

damage or. loss is "caused" by the fault of two or more persons only when	

the fault of each of such persons is a proximate or efficient cause of such PETROLEUM
damage or loss, i .e., only when at common law each would properly have HEAT &
been held guilty of negligence which contributed to causing the injurious PowER LTD .

occurrence. Canadian Pacific Railway v . Frechette (1915), A .C . 871 at

	

z '
BRITIS H

p . 879 .

	

COLUMBIA

And that is all, I think—this case is—which is now before us . ELECTRIC

Then we have Mr . Justice Newcombe at pp. 313-4 saying Hr
. Co .

this : when he is dealing with this question of principle a s
demonstrated in the Volute case, and he makes the quotation ,
that I have referred to—(1922), 1 A .C . 129 at p. 144—at pp.
313-4 of what Lord Birkenhead said and then proceeded to say : MCPH LIPS,

These questions may, as I have said, be decided when they arise ; but i n

this case we heard no argument upon the interpretation of the statute, an d

I do not find it necessary to assent to more, upon the point involved in Th e

Contributory Negligence Act, than that, in my opinion, the infant plaintiff' s

negligence was not a cause, or any part of the cause, of the injury which

he suffered, and therefore that The Contributory Negligence Act has nothin g

to do with the case.

My view, though, is that the present case is one for contribu-
tion. Looking at the judgment pronounced by the learned judg e
in the Court below I would not change that contribution, whic h
is 50 per cent . on the part of each .

Therefore, in my opinion, the appeal should be dismissed .

MACDONALD, J .A . : I am unable to agree with the learne d
trial judge in drawing an inference of negligence on the part o f
the truck-driver. The stalling of the car in this case should b e
regarded simply as a misadventure or a mishap that migh t
occur with any driver, not often, but at intervals . Ilse was no t
bound either to anticipate that it might occur on this occasion .
I guard against saying that under no circumstances could the
stalling of an engine be at least an element in reaching a con-
clusion on the question of negligence . It is enough to that
the evidence does not warrant such a finding in the case at Bar .

The stalling was attributed by the trial . judge either to th e
state of the weather, causing the engine to become cold, or t o
what is commonly called flooding . He was in doubt as to

MACDONALD ,
J.A .
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whether it was due to the one or other of these causes . I might
add one or two other causes that might lead to the same result ,
and be equally justified in doing so, by the evidence.

On the point that the engine was cold making it advisable t o
take some time to warm it up before moving it, there is no
reasonable evidence to justify that conclusion . It is true—it
was so stated by the motorneer—that it was freezing outside.
There is no evidence, however, to shew the temperature of th e
building where it was under cover for an hour and a half before
being taken out on this occasion . If the windows were open, or
the building old or poorly constructed, that result might follow ,
but there is no evidence on that point. The car was in use prior
to this period of one and a half hours, and it is difficult to under -
stand when it was in the meantime, in a building, not neces-
sarily heated, but at least protected from the elements, why i t
should get unduly cold . At all events, there is no evidence t o
justify the inference that it stalled because of lack of warmth ;
indeed the trial judge could not so find	 he gave alternative
possible reasons . It is always possible to suggest that a higher
degree of care should be taken, but the law only requires tha t
one should act reasonably according to the circumstances an d
mere criticism of conduct is not enough .

So far as the finding of the learned trial judge is concerned ,
as the Chief Justice pointed out, he was really drawing an
inference from inconclusive evidence, and we are in an equall y
good position to do so. It follows that the appeal should b e
allowed .

The Court being equally divided the appea l
was dismissed .

Solicitors for appellant : 11 'alsh, Bull, Housser & Tapper.
Solicitor for respondent : i . Laursen .
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MERIN v. ROSS.

Police officers—Fugitive from justice—Force to effect arrest — Firin g
revolver—Bullet ricochetting hits fugitive—Justification—Crimina l
Code, Secs . 30 and i1 .

Three men running from a police officer were ordered to stop . They con-

tinued to run and the officer fired two shots from a revolver in the air ,

followed by some shots on the ground behind the men who were run-

ning ahead of him . One of these shots ricochetting from the ground ,

struck one of the fugitives and killed him . In an action against th e

police officer for the death of the fugitive :

Held, that the officer believed on reasonable and probable grounds that th e

deceased had been abetting one whom he also believed had broken int o

a shop, and that the officer in shooting as he did was acting properly

within his rights, and doing no more than his duty required him to do .

ACTION for damages owing to the death of one Saul Merin ,
who was struck by a bullet which ricochetted from the groun d
when fired by the defendant, a police officer, when the decease d
and two companions were running away to avoid arrest, after
being ordered to stop by the police officer . Tried by FISHER, J.
at Vancouver on the 9th of November, 1932 .

Fleishman, and C . F. JlacLean, for plaintiff .
fcCrossan, K .C . and Lord, for defendant .

31st December, 1932 .

FISHER, J . : In this matter I have to say that I cannot accep t
the evidence of the witnesses Johnson, Betty and Wadella as t o
the latter not being in Car No . 90505 with Johnson, Betty an d
Saul Merin, since deceased, on the night in question herein . I
am satisfied that Wadella was with them in the car and so find .
I have to say also that I look upon the defendant Ross as a
credible witness but I do not think the evidence before m e
would, in a criminal prosecution of Wadella or the others as
aforesaid, be sufficient to justify a finding that Wadella or an y
of the three other men was guilty of breaking and entering th e
Japanese barber shop by night and stealing property therein .
This is a civil action however in which I do not think th e
defendant must prove such guilt but only on this phase of the

FISHER, J .
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matter that the believed they were guilty and had reasonable an d
probable grounds for such belief. I accept the evidence of th e
defendant as to his observations with respect to the movement s
of said car and its occupants and find that under the circum-
stances the defendant believed on reasonable and probabl e
grounds that Wadella had on the night in question broken an d
entered the said barber shop and stolen property therein of con-
siderable value and that the other three, Johnson, Betty and
Saul Merin were aiding and abetting him in so doing and wer e
thus also guilty of the same offence pursuant to section 69 of th e
Criminal Code. The defendant admits that he did not recog-
nize any of the occupants while in the car but says that he saw
the man whom he shortly afterwards arrested and found to be
Wadella get out of the car and go into the said shop or vestibule
of the shop which, the defendant had found to have been broken
into by someone during the night a short time before . The
defendant also shortly before had seen the same car parked no t
far away with no occupants and, as if have indicated, there was,
in my opinion, good ground for an honest and reasonable belie f
that the car and its occupants were connected with the offenc e
as aforesaid though not sufficient to convict the occupants of i t
in the event of a prosecution in which they would have to be
given the benefit of any reasonable doubt .

The defendant, having arrested Wadella and then directed hi s
steps to the Avenue I T -Drive Garage at the south-west corner o f
Main and Keefer Streets from where he was satisfied the ca r
had come, observed the same car as it had just been turned i n
at the L-Drive place behind the office with its lights full on .
Ile says he not only recognized the ear at the time but also saw -
a man just conning out of the side door of the office having on th e
same kind of hat as he had before observed on the driver of th e
car and thereupon the defendant shouted to the man (who,
according to the evidence, was Saul Merin) that he was a polic e
officer and to stop. Ile saw two other men at or near the corne r
of the alley in the rear of the premises and all three ran dow n
the alley . I think defendant was then justified in thinking the y
were fleeing from arrest for the offence just connnitted and i n
proceeding to pursue them accordingly . Under such circum-
stances, I find that the defendant, while running after the three
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young men, called to them to stop and, upon their continuing t o
flee to avoid arrest, first fired two shots in the air from hi s
revolver and then coming under the viaduct fired several more
shots down on the ground behind the men running ahead of
him. I am also satisfied and find that one of the bullet s
ricochetted and killed Saul Merin . The defendant says that h e
did not aim at all but only fired as a warning to those pursued .
to stop . Upon the assumption that the defendant is telling th e
truth, when he says that he did not aim at all, counsel for th e
plaintiff submits that the defendant cannot therefore rely on hi s
plea of justification but must prove that he did not use hi s
revolver negligently. The argument really is that the defendan t
on his own evidence must be found liable in damages for negli-
gence causing the death of the said deceased unless he has
proved that he could not reasonably have anticipated any
physical injury to anyone from firing in the manner he says he
did and that the unfortunate result was simply an accident.
After considering the argument of counsel, I have come to th e
conclusion that, though the defendant may be said to take the
position that he did not intend to try to prevent the escape of
the three young men by firing directly at then but by firin g
warning shots first in the air and then on to the ground, in orde r
to persuade them to stop and submit to arrest, he is never11iel ,
entitled to rely on the contention that he was justified in using .

force. In this connection reference might be made to the case o f
llaratzear v . C.P.P . (1920), 69 D.L.R. 230 where the constable
would appear to have acted in a similar manner and . it wo hel d
that he was justified. As counsel for the defendant n eu st ,
the defendant should not be in any worse position hecau,- he
intended to threaten, rather than to use, force . The result how -
ever of the action of the defendant in shooting was the death of
Saul Merin and I do not think that the defendant, upon th e
evidence before me, is in any better position than . if he had
intendedto shoot directly at him. IIe must establish therefor e
that under the circumstances the shooting as well as the manne r
of it was justified . Counsel for the plaintiff refers to Pea, v .

Smith. (1907), 13 Can. ( .C. 326 where at p . 330 Perdue, J. 1 .
says :

Shooting is the vertilast resort Only in the last extremity should a
peace officer resort to such a dangerous weapon as a revol v er in order tto
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prevent the escape of an accused person who is attempting to escape b y

flight .

On the other hand counsel for the defendant relies especially
upon several sections of the Criminal Code including section s
30 and 41 reading as follows :

30 . Every peace officer who, on reasonable and probable grounds, believe s

that an offence for which the offender may be arrested without warrant has

been committed, whether it has been committed or not, and who, on reason -

able and probable grounds, believes that any person has committed tha t

offence, is justified in arresting such person without warrant, whether suc h

person is guilty or not.

41 . Every peace officer proceeding lawfully to arrest with or withou t

warrant, any person for any offence for which the offender may be arreste d

without warrant, and everyone lawfully assisting in such arrest, is justified ,

if the person to be arrested takes to flight to avoid arrest, in using suc h

force as may be necessary to prevent his escape by such flight, unless suc h

escape can be prevented by reasonable means in a less violent manner .

Assuming the facts to be as I have already indicated, and as
I find, that the defendant, as a peace officer, was proceeding
lawfully in the course of his duty to arrest without warrant th e
three men including the deceased as aforesaid for an offence fo r
which they might be arrested without warrant and that th e
deceased, as well as the others, took to flight to avoid arrest, the
question seems to narrow itself down to whether or not th e
defendant was justified in shooting, as he did, to prevent th e
escape of the men by flight . It seems to be clear that if such
escape could have been prevented by reasonable means in a les s
violent manner the shooting should not have been resorted to .
It is suggested that the defendant might have stopped and go t
the name and address of the driver of the car from th e
U-Drive Garage or in any case should have done nothing more
than to fire in the air, but I cannot see that it is reasonable t o
believe that the escape could have been thus prevented or by an y
other reasonable means in a less violent manner . There i s
undoubtedly a principle here involved which concerns the right s
of both the public and the individuals concerned . The result i s
greatly to be regretted and one might very naturally sympathiz e
with the relatives of the deceased but the duty and rights of th e
police in protecting public interests must be considered and ,
though I would not like to part with this ease without emphasiz-
ing what was said by the Court in the Smith ease, supra, that
"shooting is the very last resort" I must find in the present ease ,
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that the defendant in shooting as he did was acting within hi s

rights in a proper manner and doing no more than his duty

required him to do in the circumstances while engaged in pro-

tecting public interests . The defendant's plea of justification i s

therefore sustained and the action is dismissed .

Action dismissed .

IN RE HOMFRAY AND BUILDING INSPECTOR O F

THE CITY OF KAIILOOPS .

Municipal law — Construction of building—Permit — By-lai —Validity—
Mandam us—R.S.B.C . 1924, Cap . 179, Sec . 54, Subsec. (56) .

The Central Hotel in the City of Kamloops, having been partially destroyed
by fire, the owner's application for a permit to repair was refused o n

the ground that the repairs contemplated were in excess of 40 per cent .
of the value of the building before the damage occurred, and unde r
section 7A of By-law 719 the permit could not be granted . By section

7A "Any wooden building within the First-Class Fire Limits which ha s
been or may hereafter be damaged by fire, decay or otherwise to an

amount greater than 40 per cent of the replacement value of th e

building immediately before the necessity for repairs or rebulding

arose, shall not be repaired or rebuilt, but shall be removed under th e

provisions of section 162 of the Municipal Act." The power to pas s

by-laws on the question of repairs is only given by subsection (56) o f

section 54 of the Municipal Act as follows : "For regulating the erec-

tion of buildings and preventing the erection of wooden buildings, o r

any addition thereto or alteration thereof, and also for regulating an d
preventing any alteration to any existing wooden buildings within th e
fire limits of the municipality, either in the way of repairs or other-

wise, unless the authority in writing of the fire wardens and buildin g

inspector for the time being of such municipality for such alteration i s
first obtained ." On an application for an order directed to the build-

ing inspector to shew cause why a writ of mandamus should not issu e

directing him to issue a permit for the repair of the building :

Held, that in relation to the subject-matter of a by-law, the powers of th e

corporation must be exercised strictly within the limits and in th e
manner prescribed by the statute, section 7A purports to set up a stan-

dard or guide of its own to direct or control the repairing of building s
damaged by fire and makes no reference to the authority in writing
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referred to in said subsection (56) . Section 7A does not conforin to
(In chambers)

	

the rule and is therefore invalid .

1933

		

Held, further, that the building inspector having given his reasons fo r

refusal of a permit, effect should not be given to any objection to
Jan . 27 .

		

granting the permit, raised for the first time after the application fo r

a writ of mandamus is launched, and the mandamus to issue a permit
IN RE

should be granted .
HOMFRA Y

AN D
BIMI.DIN G

INSPECTOR APPLICATION for an order directed to the building inspec-
OF THE tor of the Corporation of the City of Kamloops to shew caus e
CITY OF

K .AMLOOPS why a writ of mandamus should not issue directed to him
demanding him to issue a permit for the repair of the buildin g
in the City of Kamloops, known as the Central Hotel . The
applicant made application for a building permit pursuant t o

Statement
the by-laws of the corporation, which application was refuse d
on the ground that the repairs contemplated were necessary by
reason of damage to the building by fire in excess of 40 per cent .
of the value of the building before the damage occurred, an d
under section 7A of By-law 719 the permit could not be granted .
Heard by Fisitr:x, J . in Chambers at Vancouver on the 6th o f
January, 1933 .

Maitland, I .C . (Hutcheson, with him), for applicant : Sec-
tion 7A of the by-law does not provide for the authority in writ-
ing of the fire wardens and building inspector and is, therefore ,
bad. The building inspector referred the matter to a committee ,
which had no authority to deal with it either Tinder the Act o r
the by-law. Having clearly given his reasons for refusal, th e
building inspector cannot now add to them : see The Queen v .

Argument Tynenlouttt Rural District Council (1S96), 2 Q.B. 219 ; 11als-
bury 's Laws of England, Vol . 10, p. S:, see . 172 .

Fulton, K.C., for the municipality : Assuming section 7A to
be bad, the building inspector still has a right to refuse for non -
compliance with section 3 of the by-law. The building inspecto r
has certain discretion and 7A might be adopted as a standar d
or guide to control his action : see 12 A.L.R. 143 .i . It is a
matter of discretion and should not be interfered with .

27th January. 193 3

Fisui;r., J . : From the material before me it would appea r
Judgment that on July 12th, 4932, Alice K . IIomfray, as executrix of a n

estate duly applied under the provisions of By-law No. 34S of
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the City of Kamloops and amendments thereto for a permit to
tiISHmbrs)

repair the Central Hotel (in the City of Kamloops) which ha d
been partially destroyed by fire on September 3rd, 1931, and in

	

193 3

reply she received a letter dated July 20th, 1932, signed by the Jan . 27 .

mayor, the fire chief, and the building inspector of said city,

	

IN &E

reading as follows :

	

AN D
xon N D

Re your application to repair building on lots 9 and 10, block 31, Lans- BUILDIN G

dowse St .

	

INSPECTO $

According to section 7A of By-law No. 719, we consider that damage was
of TH E

CITY O F
greater than 40 per cent . of replacement value of above building imme- KAMLOOns
diately before the necessity for such rebuilding .

Section 7D of By-law 719 makes allowance for any person dissatisfied
with ruling of the building board may appeal to the city council .

It would also appear that the mayor, the fire chief and the
building inspector constituted what is referred to as a Board i n
By-law No. 711 amending said By-law No . 348 and in thi s
connection reference might be made to certain relevant portion s
of such By-law No. 711 reading as follows :

The erection or alteration of any building or part of any building of any

description shall not be commenced or carried on by any person until a

permit for such erection or alteration shall first be obtained from th e

building inspector by such person or his agent .

The application for such permit shall be in writing on a blank form t o

be obtained at the office of the city clerk upon which form the applicant Judgmen t
shall give clearly and fully the information required, and shall also giv e

the correct estimated value of the work proposed to be carried out, and fo r

which a permit is required, and which information and particulars shall b e

verified by the statutory declaration of the applicant when required by th e
building inspector .

Every applicant for a permit to proceed with the alteration or erectio n
of any building, or part of any building, shall . on making such application,

furnish proper drawings and specifications, sufficient to enable the buildin g

inspector to obtain full and complete information as to the extent an d
character of the work to be done, and all such drawings and specification s
shall be filed with the building inspector and shall remain on file in hi s
office .

Every plan of a propo-t d building shall be submitted to a board (herein -
after referral to

	

the Ti oel) composed of the mayor, the fire chief, an d
ildlug Ms's, t ~r

	

whom shall constitute a quorum who shal l
consider whether ~h plan of any building . or erection or alteration to any
existing building, or erection di scloses that the building or r•ratt ion when
erected, or the alteration or addition made, will be or con -tP t havin g
regard to the ugliness . deformity, incongruity or want of conformit} of the
proposed building. or altered or <oddod lull ding. with the adjacent building ,
a nuisance, or offensive to ~n~t~• . :~nd an eyesore, and that in additio n
the construction of such buildine. . ult~ ration or erection would tend to hav e
the effect of depreciating the a--~ mole value of adjacent property, and if
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FISHER, J . the Board finds such to be the case the building inspector shall refuse to
(In Chambers) issue a permit .

1933

	

If the information given on any application for a permit, or if an y

Jan. 27 .

IN RE
HOMFRA Y

AN D
BUILDIN G

INSPECTO R
OF TH E
CITY O F

KAMLOOPS

Judgment

drawings and specifications submitted with such application indicate to th e

building inspector that the work to be done is not in all respects in accord-

ance with the provisions of this by-law, he shall not certify to the same ,

and such certificate shall not be given until such application, drawings an d

specifications shall have been made to conform in every respect to th e

requirements of this by-law . When any such application, drawings and

specifications shall conform to the provisions of this by-law, the buildin g

inspector shall certify and approve of same, and the permit for the propose d

work shall be issued by him .

It will be noted that the letter of July 20th, 1932, refers to
what is and may hereinafter be called section 7A of By-law No.
719 (which was a by-law amending said by-laws 348 and 711 )
and said section reads as follows :

"7. (a) Any wooden building within the First Class Fire Limits which

has been or may hereafter be damaged by fire, decay or otherwise to a n

amount greater than 40 per cent, of the replacement value of the building

immediately before the necessity for repairs or rebuilding arose shall not

be repaired or rebuilt but shall be removed under the provision of sec . 16 2

of the Municipal Act . "

The only power of the municipal council to pass a by-law on
the subject of repairs is given by the general clause and subsec-
tion (56) of section 54 of the Municipal Act (R .S.B .C. 1924 ,
Cap. 179) reading as follows : [already set out in head-note] .

It is obvious that by said section 7A the municipal counci l
purports to set up a standard or guide of its own to direct o r
control the repairing of buildings damaged by fire and makes n o
reference to the authority in writing referred to in said subsec-
tion (56). The last paragraph of section 6 and section 7 of
By-law 348 had contained such a clause but after being amende d
by By-law 711 had been struck out by sections 3 and 4 of sai d
amending By-law No. 719 .

It might be argued that the council should prescribe som e
uniform rule of action and not leave the matter to the discretio n
of the building inspector without any standard or guide to con-
trol his action. Counsel for the building inspector has referred
to an annotation in 12 A .L.R., beginning at p . 1435, stating the
generally accepted rule to be that a statute or ordinance, in con-
ferring discretion upon public officials, must also prescribe a
rule of action. It may be noted however that it is also stated a t
p . 1447 that it is well setttled that it is not always necessary
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that statutes and ordinances prescribe a specific rule of action FISHER, J .
(In Chambers )

but, on the other hand, some situations require the vesting of

	

—
some discretion in public officials . In any event however it may

	

1933

be said in the present ease that the council is restricting the 	 Jan . 27 .

absolute right of enjoyment which the owner of property might Ix RE

otherwise exercise without question and is doing so under statu- xo,IFRAY
AN D

tory authority . Even where statutory authority exists in rela- BUILDING

tion to the subject-matter of a by-law the powers of the corpora- INSPECTO R
OF TH E

Hon must be exercised strictly within the limits and in the CITY O F
KAMLOOPS

manner prescribed by the statute . See Biggar's Municipal
Manual, 11th Ed., 331 . In my opinion said section 7A does no t
conform to such rule and that part of the by-law as it now stand s
is therefore invalid . Though it is apparent from the letter above
set out and the examination of the building inspector that th e
refusal of the permit was based upon said invalid section 7 A
counsel for the building inspector now invokes said section 3 of
By-law 719 amending section 6 of By-law 348 so as to read i n
part as follows :

No alterations shall be made to any wooden building within the fir e
limits unless the authority in writing of the aforesaid Board for suc h
alterations be first obtained .

I cannot see that there is any statutory authority for the sub -
stitution of such a board in place of the building inspector even Judgment

though he is included therein but in any event it should be note d
that it is section 4 of By-law 719 (repealing section 7 of By-la w
No. 348 and substituting said 7A and other sections therefor )
that deals specifically with a case of repairs in the event o f
damage by fire while said section 3 of By-law 719 substitutes a s
aforesaid a different section which would appear to deal wit h
alterations generally . It is obvious also from the letter as abov e
set out that the application for a permit was treated as one t o
repair a building damaged by fire. It is obvious also from the
answers of the building inspector that he received the applicatio n
that he had no objection to the plans as such and did not requir e
anything further from the applicant but his only answer to th e
application was the letter of July 20th, 1932, as aforesaid an d
the permit was refused solely on the ground therein set ou t
based upon a portion of the by-law which I have found to b e
invalid . Under the circumstances I do not think that relianc e
can now be placed upon other grounds or that I should give
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FISHER, J . effect to any objection to granting the permit raised apparentl y
(In Chambers)

for the first time after the application for a writ of mandamu s
1933

	

herein was launched . In this connection reference might b e
an . 27 . made to The Queen v. T)nemouth Rural District Counci l

(1896), 2 Q.B. 219 .
This was an application to approve plans of some propose d

new buildings . The council refused to approve the plans excep t
on certain conditions which it was held they had no power t o
attach to their approval. Lord Russell of Killowen, C .J., says
at pp . 223-4 :

Now, in that state of things, the questiou really seems to be this : Can

a local authority, who have no objection to the plans of the buildings as

such, decline to approve of a building owner's mode of laying out hi s

property unless that building owner undertakes to have a system of sewag e

carried out at his own expense, including an outfall sewer? . . .

At p. 225 :
"It seems to me impossible to support the view of the local authorit y

that, because the owner has not indicated in his plans the complete drainag e

system which they require and undertaken to construct it at his own cost,

that is a ground for withholding approval of the plans in question . The

rule must be made absolute .

Wills, J . at p. 233, says :
Seeing, therefore, that the defendants have refused their approval to th e

plans on the ground that the applicant has not provided for what it will be

their duty and not his to provide, and on no other ground, I think th e

mandamus to I

	

ove the plans must be granted .

That fitanal, ;u us is the proper remedy under the circumstances
here would also appear from Hal sburv 's Laws of England, Vol .
10, p . 85, sec. 172 :

If public officials or a public body fail to perform any public duty with

which they have been charged, a writ of mandamus will lie to compel them

to discharge it .

tIv conclusion therefore is that the manta oas to issue the
permit should be granted . Order accordingly .

_lpplication grarzted .
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IN RE ESTATE OF W . S. PEDLAR, DECEASED.

Testator's Fasnily Maintenance Act—Will—Provision for widow inadequat e
—Co ./ . %/Irr//lion of others' claims on testator "Others" not restricted
to legal

	

/ns—Ii'. .S .B .C. 1924, Cap . 236, See . 11 .

Section 11 of the Testator's Family Maintenance Act provides that a n

application claiming the benefit of the Act shall be made within six

months from "the date of the grant or resealing in the Province o f

probate of the will."

Held, with respect to the grant, as meaning the date the grant or grantin g

of probate of the will is actually completed by the grant being sealed .

In the words "the situation of others having claims upon the testator mus t

be taken into account " (see judgment of Duff, J . in Walker v. McDer-

mott (1931), S .C .R . 94 at p . 96) the word "others" is not limited to

only such others as would have had legal claims upon the estate either

under the Administration Act or said Testator's Family Maintenanc e

Act .

Field, in the circumstances of the present ease, that the sister of the testato r

and two children who had lived with the testator and his wife as thei r

daughters, for which sister and children the testator had made pro -

vision by his will, come within the word "others" in said expression .

Having regard to all the circumstances and the claims of said "others" :

Held, that the whole estate should not be given to the widow but that sh e

should be given a larger share than that given her by the will, an d

there should be a reduction by one-half of the amounts which said

sister and children claimed under the will, said amounts to be added t o

the widow's share.

APPLICATION by the widow of William Solomon Pedla r
under the Testator's Family Maintenance Act for adequate
provision from his estate for her proper maintenance and sup -
port . The facts are set out in the reasons for judgment . Heard
by FISHER, J. in Chambers at Vancouver on the 9th of Jan-
uary, 1933 .

Ilossie, K.C., for petitioner .
II . C. Green, for the children .
Lef,'ii , for deceased's sister.

18th January, 1933 .

FISHER, J. : After careful consideration of the arguments of
counsel on behalf of the various parties appearing herein, I hav e
come to the conclusion that the words, "the date of the grant o r

31

FISHER, J .
(In Chambers )

193 3
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section 11 of the Testator's Family Maintenance Act, should he
1933

	

interpreted with respect to the grant as meaning the date th e
.Ian .

18
. grant or granting of probate of the will is actually completed b y

IN RE the grant being sealed and therefore in the present case th e
ESTATE. of period of six months should run from the 19th day of Mar ,

W . S .
PEDLAR, 1932, and not from the 5th day of October, 1931 .

DECEASED On the merits of the application I have to say that, in m y
opinion, the testator in his will has not made therein adequate
provision for the proper maintenance and support of his wif e
and therefore I have to consider what provision would be ade-
quate, just and equitable in the circumstances . In this connec-
tion reference has been made by counsel to the case of Walke r
v . McDermott (1931), S.C.R. 91 where, at pp . 95-96, Duff, J .

says :
The pertinent enactments of the Testator's Family Maintenance Set o f

British Columbia, c . 256, R .S.B .C . 1924, are these :

"3. Notwithstanding the provisions of any law or statute to the con-

trary, if any person (hereinafter called the "testator") dies leaving a wil l

and without making therein, in the opinion of the judge before whom th e

application is made, adequate provision for ' the proper maintenance an d

Judgment support of the testator's wife, husband or children, the Court may, in it s

discretion on the application by or on behalf of the wife, or of the husband .

or of a child or children, order that such provision as the Court think s

adequate, just and equitable in the circumstances shall be made out of th e

estate of the testator for the wife, husband or children .

"4. The Court may attach such conditions to the order as it thinks fit .
or may refuse to make an order in favour of any person whose character o r
conduct is such as in the opinion of the Court to disentitle him or her t o
the benefit of an order under this Act.

"5. In making an order the Court may, if it thinks fit, order that th e

provision shall consist of a lump sum or a periodical or other payment . "

The provision which the Court is authorized to make in the circumstance s

stated in the section, is, "such provision as the Court thinks adequate, jus t

and equitable ." The conditions upon which this authority rests are that

the person whose estate is in question has died leaving a will, and has no t

made . by that will, in the opinion of the judge, adequate provision for th e

"proper maintenance and support" of the wife, husband or children, as th e

case may be, on whose behalf the application is made .

What constitutes "proper maintenance and support" is a question to I
determined with reference to a variety of circumstances . It cannot b e
limited to the bare necessities of existence . For the purpose of arriving a t
a conclusion, the Court on whom devolves the responsibility of giving effec t

to the statute, would naturally proceed from the point of view of th e

judicious father of a family seeking to discharge both his marital and hi s

parental duty : and would of course (looking at the matter from that point
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of view), consider the situation of the child, wife or husband, and th e

standard of living to which, having regard to this and the other circum-

stances, reference ought to be had . If the Court comes to the decision tha t

adequate provision has not been made, then the Court must consider wha t
provision would be not only adequate, but just and equitable also ; and i n

exercising its judgment upon this, the pecuniary magnitude of the estate ,

and the situation of others having claims upon the testator, must b e
taken into account.

It is submitted by counsel on behalf of the widow that th e
expression in the quotation above set out "the situation of other s
having claims upon the testator" means that there must be take n
into account the situation of only such others as would have ha d
legal claims upon the estate of deceased either by way of th e
intestate succession provisions of our Administration Act or th e
provisions of the Testator's Family Maintenance Act as afore-
said. I have to say however that I do not understand the quota-
tion from the judgment, as above set out, to mean this, and while
saying so I might add that I have not overlooked the fact that i n
the passage quoted reference is made to the "marital and
parental duty." I think the situation of others than those sug-
gested by counsel was intended to be considered, for example ,
the situation of persons who would not have any such legal
claims and yet might have claims upon the testator either
because of blood ties or because of money transactions and I
think the passage might be interpreted as meaning all thos e
beneficiaries who have any moral claims upon the testator t o
make some provision for then (compare Sheehan v. Public:

Trustee (1930), X.Z.L.R. 1 at p. 9) .

In the present case the sister of the testator, Margaret Eliz a
Ilughson, who would receive one-third of the residue under th e
will states in her affidavit that she was assisted by her decease d
brother from time to time financially, she being a widow now 6 8
years of age, her husband having been killed in an accident 2 6

years ago and her present assets (including a small house an d
lot) being in value less than $2,000 .

The testator also bequeathed a third share of the residue unt o
his trustee for the benefit of two infant children, Muriel Eleanor
Perdue and Josephine Beryl Perdue, in equal shares for thei r
maintenance on certain terms . These two infant children from
the early part of the year 1920 lived with the testator and hi s
first wife as their daughters until the death of Mrs . Pedlar in

FISHES, J.
(In Chambers )

193 3

Jan . 18 .
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\V . S .
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FISHER, a. the year 1926 and for two years after that date when they
(In Chambers )

—

	

returned to live with their father, who has since died, and their
1933

	

stepmother. No estate was left by their father and the step-
Jan. Is . mother, according to her affidavit, says she has no means what -
Ix RE ever of subsistence apart from what she is guaranteed by way o f

ESTATE of relief. Under the circumstances it would seem that the testator
W. S.

PEDLAR, recognized that his sister and the said children had some claim s
DECEASED upon him and upon the assumption that they are such claims a s

may be considered, as I have already held, my view is that one
should not wholly disregard the testator 's intention .

Counsel on behalf of the widow contends that the whole estate
should be now given to the widow . It would seem from the
judgment of MARTIN, J.A. in Brighten v. Smith (1926), 37
B.C. 518 at p . 521 that the Court might take advantage of the
power conferred upon it by section 5 of the Act to order that the
applicant should forthwith receive an amount representing the
entire value of the estate . It may be noted, however, that in the
same case .MACDOlALD, C .J .A . said in part as follows (pp.
519-20) :

The learned judge appealed from, acting under the provisions of the

Judgment Testator's Family Maintenance Act, awarded the whole of the estate to th e

widow. The objection to such an order, it seems to me, ought to be appa r

ent . It wholly disregards the testator's intention and disposes of his whole

estate contrary to his wishes . The widow may live long, or she may die

or re-marry within a month or a year ; the result of the order is that the

beneficiaries are wholly deprived of the benefits of the will in any event .

In effect, a new disposition is made of the property in the very teeth o f

the will .

While it is true that the statute provides that the judge may grant a

lump sum for maintenance to a widow where no sufficient provision has bee n

made for her by the will, I think it never was intended that a fairly sub-

stantial estate should be given in this manner without reference to th e

interests of the beneficiaries. What the legislation contemplated was, that

if the estate were very small then the whole must be given on the principl e

that it would not be worth while to make two bites of a cherry, but whe n

an estate was left, as this one was, amounting to upwards of $6,000, it

seems to me the Court should regard the interests of the beneficiaries an d

the intention of the testator as well as the claims of the applicant, an d

should make an order which would be just to all parties.

I have not overlooked the fact that since the decision in th e
Brighten case there is the judgment already referred to i n
Walker v . McDermott, supra, but I have already indicated that ,
in my opinion, such jud gment does not exclude the consideration
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of the claims in the present case of the sister and the children a s
aforesaid . I do not think I should give the whole estate to th e
widow having regard to all the circmmstances and the claims o f
the parties before me but I think that she should receive a large r
share than that given under the will . In my opinion a provision
adequate, just and equitable in the circumstances would be made
by dividing the estate in a little different manner from that se t
out in the will . With respect to the claims of the sister of the
testator and of the children as aforesaid I think that, as agains t
the claim of the widow, there should be a rebate so that in th e
distribution of the estate, they should each receive only one-hal f
of the amount to which they would be otherwise entitled under
the will .

There will be an order accordingly with provisions for carry-
ing out the terms of same and, if there is any difficulty as t o
such the matter may be further spoken to. All parties to be
entitled to receive their costs out of the estate .

Order accordingly.

48 5

FISHER, J.
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DOJII\IOti :BANK v. THE AUTHORIZED
TRUSTEE OF R. P. CLARK & COMPANY -

(VANCOUVER) LIMITED .
Jan . 10.

Interpleauter—Garnishee—Parties—Proceedings taken without prejudice t o

THE

	

claims of others not before the Court—Order—Appeal.
DOMINIO N

BANK

	

In June, 1931, R . P. Clark (now deceased), being indebted to the plaintiff
v.

	

bank, assigned to the bank as security for the debt certain moneys du e
THE

AUTHORIZED

	

him from R. J . Cromie . There being other claimants, an order wa s

TRUSTEE OF

	

made at the instance of the bank that the money so owing, being th e
R. P . CLARK

	

sum of $17,487 .59, be paid into Court . The money was claimed by th e
& Co .

	

Bank of Toronto under an alleged prior assignment ; by the personal
(VANCOU -
VER) LTn .

	

representative of said It. P. Clark, and by the authorized trustee in

bankruptcy of It . P . Clark & Company (Vancouver) Ltd . The bank

then procured from the Court an issue in which the question to b e

tried was whether the Dominion Bank is entitled to said moneys as

against the trustee in bankruptcy, the order containing a clause that

the proceeding was to be taken without prejudice to the claim of th e

Bank of Toronto and to the matters in dispute between the trustee i n

bankruptcy and the late It . P . Clark . On the trial of the issue it was

found that the indebtedness of Clark to the Dominion Bank was

$15 .762 .20 . to which sum the bank was entitled, and that the balance

of the moneys paid into Court belonged to the trustee in bankruptcy .

Field, on appeal, that the issue should have been framed to enable the judg e

to dispose of the claims of all the claimants . The order under review

should be set aside and the matter referred back to the Court below for

final determination with all parties interested represented .

APPEAL by plaintiff from the order of MonnisoN, C .J .S .C .
24th of June, 1932. In June, 1931, the late IL P . Clark ,

upon obtaining a loan from the Dominion Bank, assigned to th e
bank as security therefor certain moneys due to him from one
R. J . ( ' romie amounting to 817,487 .59, and pursuant to a
garnishing order of the 13th of August, 1931, said Cromie pai d
said moneys into Court . By order of Moiinisox, C .J .S .C., an

Statement issue was directed as to whether the Dominion Bank was entitle d
to said moneys as against the trustee in bankruptcy of R. P .
('lark & Co. (Vancouver) Ltd . The Bank of Toronto also
claimed said moneys under an alleged prior assignment fro m
Ii. P. ("lark, and said order contained a clause that said pro-

ding was to be taken without prejudice to the claim of the
nk of Toronto. It was found on the issue that the indebted -
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Hess of Clark to the Dominion Bank was $15,762 .20, that the COURT OF
APPEAL

bank was entitled to this sum with interest and the trustee in

	

_
bankruptcy was entitled to the balance of the moneys in Court .

	

193 3

The appeal was argued at Vancouver on the 7th to the 11th Jan. 10 .

October, 1932, before MACDONALD, C .J .B.C ., MARTIN, McPzi1L-

	

THE

LIPS and MACDONALD, M.A. DOMINION
BANE .

v .

A. Alea alder, for appellant : The learned judge took the date
AUTHORIZED

of the trial instead of the date of service of the garnishee order . TRUSTEE Of

At the time of the service of the order $21,000 was owing to the R. & Co .
bank and the bank was entitled to the full amount paid into ( V

ER
A)

T
NCOU

D.
-

Court : see Donohoe v . Hull Bros. & Co . (1895), 24 S.C.R .
683 ; Bank of Hamilton v . Black (1917), 24 B.C. 394 ; McKay

v . Bank of Montreal (1932), 1 W.W.R. 897. He had no right
to break up the fund at all : see Laws Declaratory Act, R.S.B.C.
1924, Cap. 135, Sec . 2 (25) ; Read v. Brown (1888), 22 Q.B .D .
12S at p. 132 ; Wilton v . The Rochester German Underwriters

1(Jency Co . (1917), 2 W.W.R. 782 at p. 786 ; Durham Brothers

v . Robertson (1898), 1 Q.B. 765 ; Tancred v . Delagoa Bay and

East Africa Railway Co . (1889), 23 Q.B.D. 239 ; Comfort v .

Batts (1891), 1 Q .B. 737 ; Hughes v . Pump House Hotel Com-

pany (1902), 2 K.B . 190 ; Wiesener v. Raekow (1897), 7 6
L.T. 448 ; Bank of Li cer•pool and Marlins Izimited v . Holland

(1926), 32 Com. Cas. 56 ; Re Bland and Mohan (1913), 3 0
0.1, .R. 100 at p . 103 ; I arney v. Canadian Cartage Co. (1917) ,
3 W.W.R. 758 .

	

Argument

McPhillips, K .C., for respondent : Thf :, v a- a prior assign-
ment to the Bank of Toronto . Even under the Common Law
Procedure Act the Court could deal with what was over after
the debt was paid : see Hirsch v . Coates (1856), 18 C .B. 757 .
We are attacking Clark's interest in what was assigned : see
In re General Horticultural Company (1886), 32 Ch. D. 512 ;
Cole v . Eley (1891), 2 Q.B. 180 at p. 187. You can take n o
nrore than the right of the debtor : see Bank of Montreal v .

Rogers (19121, 2 W.W.II . 128 ; Barton v . Bank of New Sout h
Wales (1890) . 15 App. Cas. 379 ;,S'nrither v . Lewis (1686), 1
Vern . 398 ; 2 :1 E .R. 542 ; Angell v. Draper (1686), 1 Vern .
398 ; 23 E.R . ; 43 ; Balch v. O astall (1718), 1 P. Wms. 445 ;
Salt v . Cooper 1880), 16 Ch. D. 544 ; Canada Colton Co . v .
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Parm.alee (1889), 13 Pr. 308 ; HcLean v . Bruce (1891), 14
Pr. 190 ; Central Bank v . Ellis (1893), 20 A.R. 364.

Jan. 10 .

	

10th January, 1933 .

MAUUOINALD, C.J.B.C. : In the month of June, 1931, the late

Do iii ox
R. P. Clark assigned to the appellant moneys due to him from

BANK one R. J. Cromie as security for a loan by the appellant t o
THE

	

Clark. The appellant applied to have the money so owing b y
AUTHORIZED Cromie to Clark paid into Court since there were other creditor st RUSTEE OF
B. P . CLARK asserting claims upon it . The money was also claimed by th e

(VA v0j,_ Bank of Toronto under what was alleged to be a prior assign-
LTD . 'Lent of it and by the personal representative of the said Clark

and by the authorized trustee in bankruptcy of the said R . P.
Clark & Company (Vancouver) Ltd . The appellant procured
from the Court an issue in which :

The question to be tried is whether the Dominion Bank is entitled to th e

said moneys as against the said trustee in bankruptcy and shall be so tried

by the presiding judge in Chambers .

The order contained the following clause :
The said proceedings shall be taken without prejudice to the claim of th e

Bank of Toronto to the said fund which claim is hereby reserved and also
without prejudice to the matters in dispute herein between the said truste e

MACDONALD, in bankruptcy and the late R . P. Clark .

C.J .B .C. The trial of the issue came on before the learned Chief Justic e
of the Supreme Court, whereupon the two claimants, not parties
to the issue, appeared by counsel but the learned judge refuse d
to hear them. The amount of money in Court was $17,487.59 .
The learned judge found that the indebtedness of Clark to th e
Dominion Bank was $1.5,762 .20, together with certain interes t
and further found that the balance of the said sum belonged t o
the said trustee in bankruptcy. From this the bank appeals ,
claiming that since it had an assignment of the whole sum owin g
by Cromie, it was entitled to an order for that sum subject t o
the rights reserved as aforesaid ; while the trustee in bank-
ruptcy claimed and was allowed the balance between that su m
and the bank's actual claim, the slue aforesaid . I think the
learned judge came to the wrong conclusion . Moreover, I think
illat the proceedings in this matter were a misadventure . It
was impossible owing to the way the issue was framed that th e
judge should decide the ownership of the money since the right s
of two of the elainnants were reserved. It is clear that if less
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than the whole amount were adjudged in favour of the appellan t
and either of the other claimants, by such proceedings as the y
might be advised to take, asserting their rights, succeeded in
obtaining an order for the whole or any part of the money in
Court, this would reduce or destroy the Dominion Bank's claim
by the amount so adjudged to the other claimant or claimants.
For instance, the claim of the Bank of Toronto was upon a prio r
or alleged prior assignment and as security for $25,000 . This
claim being reserved, that claimant might proceed against th e
Dominion Bank to claim its share	 $25,000, which deducted
from the total amount in Court would leave for the Dominion
Bank less than its debt, whereas the authorized trustee woul d
have some $1,700 of the money in question in its possessio n
which ought to belong to the Dominion Bank, or the othe r
claimant .

With respect I think the trial judge failed to observe this
difficulty when he awarded only the amount of the actual deb t
to that bank. It is unfortunate that the issue was not frame d
to enable the judge to dispose of the claims of all claimants . I
see no difficulty in the way of an application for the paymen t
out of the money_ to all claimants entitled to share in it. But.
the parties have got the matter into such a position that th e
judge was confined to the issue as framed. That being so and
there being no dispute about the priority of the Dominion Bank' s
claim over the claim of the authorized trustee, the bank shoul d
have been awarded the whole sum subject to the rights of the
other claimants. But I think the preferable course would be to
refer the matter back to the Court below to straighten out th e
tangle and avoid multiplicity of proceedings which are repug-
nant to the Judicature Act and Rules, and to the Supreme Court
of this Province and Rules of Court. I would give no costs of
the proceedings to either party up to the present . Both partie s
are at fault in these proceedings .

MARlIN, J .A. : I agree.

_llc .PnIr.r~IPs, J .A . : I agree that in the cireulnstances and th e
way they impress me that the issue as directed and tried doe s
not determine matters in their entirety and whilst not disagree -
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ing with the judgment of the learned judge in the Court below

it is not a determination as between all the claimants of th e

moneys ; therefore upon full consideration the best course t o

follow will be to refer the matter back to the Court below an d

all the parties interested must make their claims or abando n

their claims leaving the contestants to agree upon a form of issu e

which determined will be a final disposition of the right to th e

moneys called in question . The appeal should be dismissed but

no costs to either party here or below .

MACDONALD, J .A . : An application was made in . Ch tuber s

by appellant, the Dominion Bank (claimant by an assignment of

the suns of $17,487 .59 paid into Court under a garnishee orde r

served on one ('romie) for an order directing it and the Bank

of Toronto, another claimant under a prior assignment, an d

respondent trustee, a judgment creditor, in an action against on e

R . P . Clark and out of which the garnishee arose, to appear and

state the nature of their claims ; or to direct that an issue b e

tried in respect thereto . This amount was paid into Court by

('ronlie in an action by respondent against ( ;lark with the sug-

gestion that the moneys were assigned to the Bank of Toront o

and that some tune thereafter the balance. was assigned t o

appellant.

Although all parties into r,

	

ere named in the application

a limited order for the trial of an issue was made,

	

tha t

appellant should proceed to determine its claim to this fien d

and that
The question to be tried is whether the Dominion Bank is entitled to th e

said moneys as against the said trustee in bankruptcy "respondent] .

Also
The said proceedings shall be taken without prejudice to the claim of th e

Bank of Toronto to the said fund which claim is hereby reserved and I- .o

without prejudice to the matters in dispute herein between the said tr u

in bankruptcy and the late It . P . Clark .

It is diilicult to understand why all claimants were not nihd e

parties to the issue. Although the Bank of "horonto holds th e

tirst assignment it is not a party . The respondent too may hav e

no (daily" if the first assignment is valid .

Fnder Court of Appeal Rule ?O the fact that no appeal has

been taken from the order directing a limited trial of the issu e

does not prevent us from giving such a decision on this appeal .

. .~Cicee3
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as may be just. I would, therefore, set aside the order under
review and remit the matter for further and final determination
with all parties interested represented . No costs here or below.

Case remitted to Court below .

Solicitors for appellant : Tiffin d Ab-o'aorlon.

Solicitors for respondent : McPhillips, Duncan & McPhillips .

ELAND v. AGNEW.

Infant—Neglect of parents—Guardianship—Adoption—Religion of parent s
—welfare of ehild 1f .S .B .C. 1924, Cap . 6, Sec . 5 (2) ; Cap. 112, Sec. 93 .

Audrey Bland, the seventh child of Charles and Jean Bland, who wer e

Roman Catholics . was born on the 30th of December, 1929 . In February,

1932, the father becoming involved in a charge of drunkenness and the

children being neglected, Audrey Bland was on the 11th of February ,

1932, by order of George Jay, a judge within the Infants Act, com-

mitted to the custody of the Children's Aid Society, of Victoria, th e

order reciting that the religion of the child was "not known ." On the

16th of May, 1932, Herbert Agnew and his wife, who were Protestants,

petitioned for leave to adopt the infant under the Adoption Act, an d

it appearing that the petitioners were able to bring up, maintain an d

educate the infant, and the Children's Aid Society, of Victoria, con-

senting thereto, the petition was granted in accordance with the pro -

visions of the Adoption Act. On appeal by the natural parents, mainl y

on the ground that the foster parents were of a different religiou s

persuasion to that of the infant's father :

Held, affirming the order of MCDONALD, J . (McPuILLIPS, J .A. dissenting) .

that it is not unlawful for a Protestant to adopt a child of Roman

Catholic parentage or a Roman Catholic to adopt a child of Protestant

parentage, and where parents have neglected to provide proper care an d

maintenance for their child their consent to the adoption may he dis-

pensed with . The welfare of the infant has paramount consideration

with the Court, and in the circumstances of this case her interests

would be thoroughly looked after by the foster parents .

APPEAL by plaintiff from the order of M t DoNALD, J. of the
17th of June, 1932. Herbert W. Agnew and his wife petitione d
for an order granting, them leave to adopt an infant, Audrey
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Bland, who was born in Victoria on the 30th of December,
1929. She was the seventh child of her parents, Charles Blan d
and Jean Bland, and in consequence of their neglect to properly
care for her an order was made by George Jay, a judge withi n
the meaning of the Infants Act, to commit the child to th e
custody of the Children's Aid Society, of Victoria, on the 16th
of February, 1932 . The Children's Aid Society consented t o
the adoption of the child by the petitioners . The petitioners are
Protestants and the natural parents of the child, who are Roma n
Catholics, appealed from the order on the ground that there was
error in dispensing with the consent of the parents to the adop-
tion of the infant, and that it was contrary to the welfare of th e
infant to allow it to be adopted by foster parents of a differen t
religious persuasion to that of the infant 's father and mother.

The appeal was argued at Vancouver on the 1st and 2nd
of November, 1932, before MACDONALD, C.J.B.C., MARTIN .

GALLIHER . MCPHILLIPS and MACDoNALD, M.A.

O'Halloran, for appellants : The consent of the parents wa s
dispensed with here, but in view of section 93 of the Infants Ac t
this should not have been done . There were seven children, and
the father drank and was convicted for theft . The father was a
Roman Catholic and both parents wanted the children to be
brought up in that faith : see Johnson v . Johnson (1932), 2
W.W.R. 593 .

Beckwith, for respondents : This Court should not interfere
with the discretion exercised by the Court below : see Painter v .

McCabe (1927), 39 B .C. 249 at p . 453 ; iladdison v. Donald

H. Bain, Ltd. (1928), ib . 460 at p . 462 . In the circumstances
Argument of this case the religious wishes of the father should not prevail :

see Hill v. Hill (1862), 31 L.J. . Ch. 505 ; Andrews v . Salt

(1873), 8 Chy. App. 622 ; In re Goldsworthy (1876), 2 Q .B.D .
75 ; In re McGrath (Infants) (1893), 1 Ch . 143 ; The Quee n
v . Gyngall (1893), 2 Q.B. 232 at p. 243 ; In le Newton

(Infants) (1896), 1 Ch . 740. The welfare of the child i s
strongly in favour of the adopting parents : see Re Kenna

(1913), 29 O .L.R. 590 ; Ward v. Larer/y (1925) . A.C. 101 at
p. 104 .

O 'Halloran, in reply, referred to Atforneij-G,neral for Ne w

COURT OF
APPEA L
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Jan. 10 .

BLAN D
V .

AGNEW

Statement
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South Wales v . Trethozran (1932), A.C . 526 at p . 539 ; Rex v.

Bishop of Salisbury (1901), 1 K .B. 573 at p. 579 .
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10th January, 1933 .

MACDONALD, (' .J.B . C . : A petition was lodged by the respond-
ents asking consent of the judge to the adoption by the respond-
ents of Audrey Bland, daughter of the appellants, who had been
on the 16th of February, 1932, committed to the Children's Ai d
Society, of Victoria, in pursuance of the Infants Act .

While the appellants had not by means of notice of motion or
application applied to the judge to transfer the said infant an d
her brothers and sisters from the Children's Aid Society, o f
Victoria, to the Catholic Children's Aid Society of th e
Archdiocese of Vancouver, yet counsel appearing for the Bisho p
of Victoria and the mother of the child moved at Bar for suc h
a transfer . The bone of contention between the parties was that
of religion . When the said child was committed to the Chil-
dren's Aid Society, of Victoria, the magistrate who made the
committal stated that the religion of the child was "unknown, "
hut evidence was adduced before the learned judge on th e
application for transfer that her father was a Roman Catholic ,
and that both her father and mother were desirous of having
her brought up as a Catholic. The Victoria Children's Ai d
Society were desirous that the child should be placed with foster
parents, the respondents herein, who were admitted to be worth y
persons to take custody of the child . The learned judge wh o
declined to make the transfer held that he had no jurisdiction to
do so ; that the application should have been made to the magis-
trate who committed the child to the Victoria Children's Ai d
Society ; but since there was no appeal to this Court against tha t
order I am no concerned with it .

Apart from the statute the rights of the infant have para-
mount consideration with the Court and in the circumstances o f
this case I think her interests would be thoroughly looked afte r
by the respondents .

The appeal must be dismissed . The appellants are appealing
in forma pauperis so that I make no order as to costs .

BLAN D
V.

AGNE W

MACDONALD ,
c .a .ii .c .
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_MARrI\, J .A . : I agree with the judgment of my brother M .
A . ]IIACDO VALD.

GALL' ER, J.a . : I would dismiss the appeal .

CPxILLIrs, J .A . : With great respect to the learned judge
making the order for adoption which is the matter of appeal
before us, my opinion is that it was made without jurisdiction—
it was an order made in denial of a governing statutory pro -
vision contained in the Infants Act (Cap . 112, R.S.B.C . 1924) .

The section of the Act reads as follows :
93 . Notwithstanding anything in this Part contained, the judge, i n

determining on the person or society to whom the child is to be committed,
shall endeavour to ascertain the religious persuasion to which the chil d
belongs, and shall, if possible, select a person or society of the sam e
religious persuasion, and such religious persuasion shall be specified in the
order ; and in any case where the child has been placed purusant to such
order with a person or society not of the same religious persuasion as tha t
to which the child belongs, the judge shall, on the application of any person
in that behalf, and on its appearing that a fit person or society of the sam e
religious persuasion as the child is willing to undertake the charge, make
an order to secure his being placed with such person or society .

The child in question is under the age of three years and wa s
committed under the Act to the Children's Aid Society, o f
Victoria, and being so committed the Children's Aid Society wa s
only entitled to hold the child under the provisions of the Infant s
Act and the society in consenting to the adoption order going a s
recited in the order was guilty of dereliction of duty it being i n
defiance of the plain statute law under which the child was s o
held . The deputy superintendent of neglected children also wa s
guilty of dereliction of duty . The order for adoption committe d
the child to Herbert Webster Agnew and Annie Heaton Agnew
of Protestant persuasion whereas the child was admittedly as
the material before the learned judge showed of Catholic per-
suasion . The duty statutorily imposed upon the Children's Ai d
Society was to keep the thild and not consent to parting with i t
save in conformity with the statute law under which it was hel d
but in breach of that statutory law did so consent ; likewise th e
deputy superintendent of neglected children was also guilty o f
breach of duty. Note the language in above section :

And in any case where the child has been placed pursuant to such orde r
with a person or society not of the same religious persuasion as to that t o
which the child belongs . the judge shall . on the application of any person
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in that behalf, and on its appearing that a fit person or society of the same COURT O F

religious persuasion as the child is willing to undertake the charge, make APPEA L

an order to secure his being placed with such person or society .

without jurisdiction in making the order as the consents before Jan. 10 .

him were valueless and contrary to the law . At the time of the BLAN D

hearing before the learned judge there was present the stated AC , FW

willingness of the Children ' s Aid Society of the Catholi c
Archdiocese of Vancouver ready and willing to undertak e
the charge of the child. So that all was without jurisdiction
and with great respect the order made is without force in law —
in truth a nullity. Here an irreparable wrong has been com-
mitted unless this order under appeal be set aside . It is
unthinkable that the consents given and order made were mad e
with a full knowledge of the state of the statute law and as Lord
Birkenhead, when Lord Chancellor, said : Counsel are under an
obligation to see to this . I feel confident if section 93 abov e
referred to was specifically drawn to the attention of the learned
judge the order for adoption never would have been made .

If this can be possible where the Legislature took every pre -
caution to prevent it the law-making authority will have to see McPHILLZPS ,

to it in some way and pass alI necessary legislation to prevent its
further continuance and such legislation should be retroactive i n
its i tnre . I have peculiar knowledge of this legislation in tha t
I was flu first introducer of the measure in 190 1

	

.and the Act
,huu \\ as for the first time passed as the Children's Protectio n
Act of British Columbia (Cap . 9, 1901), the Government of th e
day taking the bill over and making it a Government measure .
Further I was for years honorary counsel for the Children's Aid
Society, of Victoria, and bear tribute to the very correct manner
that the society conducted its affairs, never one collision occur -
ring on the ground of religion . The society studiously observed
the law and whatever the child was 	 Protestant or Catholic—
the utmost care was taken to place it in a Protestant or Catholi c
institution or where it was placed with foster parents th e
religious persuasion was carefully seen to . Under the Infant s
Act the children are always under the guardianship of the
society even when in institutions temporary homes and shelter s
or when with foster parents, but it is statutorily incumbent on
the society that the religious persuasion must be respected . In

Now the learned judge as I have said, in my opinion, acted
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short what has taken place here is a complete departure from th e
statutory duty. The Adoption Act in my opinion does not admit
of children held under the Infants Act being disposed of in thi s
way. Further here we have the parents of the child desirou s
that the child should be given into the charge of the Children' s
Aid Society of the Catholic Archdiocese of Vancouver and
judicial notice I think will be taken of what any man on th e
street can see that that society has a complete and modern build-
ing well maintained to take the best of care of all the childre n
committed to it .

Now section 5 (1) of the Adoption Act (Cap . 6, R.S.B.C .
1924) reads as follows :

5. (1.) Subject to the provisions of subsection (2), no order for adop-

tion shall be made without the written consent of the following persons t o
the adoption, verified by affidavit, namely :

(a.) Of the minor, if over twelve years of age :
(b.) Of the petitioner's husband or wife, unless they are lawfully sep-

arated, or unless they jointly adopt the minor :
e.) Of the parents . or surviving parent, or the parent having the custod y

of the minor, if legitimate, and of the mother only if the minor i s
illegitimate :

((I .) Of the parent by adoption if the minor has been previously adopted :
(e.) Of the guardian or adult person having lawful custody of the minor ,

if any such guardian or person can be found, where the minor has no paren t
living or no parent whose consent is necessary under this section :

(f.) Of a children's aid society, or the superintendent of neglected chil-

dren, where the minor has no parent living whose consent is necessary under
this section . and no guardian or adult person having lawful custody of the
minor can be found .

(2.) Where the written consent of a parent whose consent is require d
by subsection (1) is not submitted to the Court with the petition, and
where the petition alleges that the parent has wrongfully abandoned th e
minor, or that the parent . without justification or excuse, neglects to pro -
vide proper care and maintenance for the minor, or that the parent i s
incurably insane, and where a copy of the petition, together with notice i n
writing of the time and place at which the application is made, has bee n
served on the parent not less than ten days before the making of the appli-
cation, either by personal service or in such other manner as the Court o n
the ex parte application of the petitioner has directed, then, upon proof to
the satisfaction of the Court of the allegations contained in the petition ,
the Court may, by the order allowing the adoption . dispense with th e
consent of the parent.

(3.) If the minor has no parent living and no guardian or adult perso n
can be found who has the lawful custody of the minor, the Court shal l
recite these facts in the order allowing the adoption . The fact of illegiti-
macy shall in no ease be referred to in the order of adoption .

It will be seen that upon the facts of this case the consent of
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the parent was necessary and could not be dispensed with . The COUET OF
APPEAL

child was at the time under the charge of the Children's Aid
Society, of Victoria, and having the custody of the child was

	

193 3

providing for it	 the parents being paupers—as determined by Jan . 10.

this Court when given leave to appeal in forma paupe •is .

	

BLAN D

But if it were to be assmned that the Children's Aid Society,

	

v .
AGNEW

of Victoria, could give an effectual consent without the consen t
of the parent which, of course, in my opinion, could not be done ,
then when the assent was given, it would have to be a consen t
bearing in mind and giving attention to section 93 of the Infant s
Act and the person adopting had to be of the religious persuasio n
of the child, which is not the case here, as the respondents are
of the Protestant persuasion. It is important to consider section
(l of the Adoption Act which reads as follows :

6 . On the hearing of the petition, if the Court is satisfied of the abilit y

of the petitioner to bring up, maintain, and educate the minor properly ,

and of the propriety of the adoption, having regard to the welfare of the

minor and the interest of the natural parents, if living, the Court may

make an order for the adoption of the minor by the petitioner .

It will be seen that the Court must consider "the propriety o f
the adoption ." That at once brings up the question of the MCIPHILLJPS,

religious persuasion and certainly there was an absence of
propriety to allow the adoption of the child or the children's Aid
Society, of Victoria, consenting to it, when admittedly a Catholi c
child was proposed to be handed over to people of the Protestan t
persuasion and admitting of the Children's Aid Society, of
Victoria, committing such a flagrant breach of the statute law ,
again I feel confident that this point was not brought clearly out
and to the attention of the learned judge. A natural observation
of the learned judge would have been "The Court cannot assent
to such a breach of statutory duty as proposed ." Then what
about "the interest of the natural parents ?'' Their child a
Catholic child is to be turned over and was turned over for al l
time to persons of the Protestant persuasion. I have no doubt
that a devout Protestant is as conscientious as a devout Catholic ,
it being a matter of conscience that the children be brought u p
in the faith of the parent . To be paupers is not a crime an d
the circumstances of the parents may improve and their conduc t
improve. To despair is against Christian teaching . Regenera-
tion is to be encouraged but the effect of this order is to wrenc h

32
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COURT OF and withhold, during its life, this child from its parents and
APPEAL

change its religion . The statute law in no way supports this ,
1933 but is in absolute denial of that ever being possible, as I read it .

Jan . 10 . Here there has been no attention paid to "the interest of the

BLAND
natural parents . "

v .

	

We have in this case a particularly plain demonstration o f
Ac E" purposed proselytizing, something that the Legislature in th e

Infants Act took the utmost care to prevent . In this connection
note that under section 60 of the Infants Act, subsection (3) ,
where a monthly report has to be made and amongst other thing s

(a .) The disposition made by the society of any children during th e

period covered by the report, whether by way of adoption, placing in a

foster home, or otherwise, and stating in each case the names, residence ,

occupation, and religion of the parents by adoption or foster parents of th e

children so disposed of.

Further to indicate that the rights of the parent are no t
wholly abrogated, see section 61 (3) of the Infants Act whic h
reads as follows :

(3 .) A judge, if satisfied on complaint made by a parent of the child ,

that the child has not been maintained by the society, or was not deserted

by such parent, or that it is for the benefit of the child that it should be

MCPHILLIPS, either permanently or temporarily under the control of such parent, or that
J .A . the resolution of the society should be determined, may make an order

accordingly, and any such order shall be complied with by the society ; and

if the order determines the resolution, the resolution shall be thereby deter -

mined as from the date of the order, and the society shall cease to have the

rights and powers of the parent as respects the child .

To skew the duties of the superintendent, I would refer t o
section 54 of the Infants Act, where we have, quoting in part ,
" . . . shall make a written report . . . giving the name ,
age, and religion of the child ." It is to be noticed that the
Legislature is careful . Then we have in the above section
"having regard to the welfare of the minor," is it to the "wel-
fare" of this child that it shall lose its religion and be foreve r
alienated in its changed religion from that of the parents—an d
note these words in the section "the interest of the natura l
parents ." What higher or more sacred interest can there be than
that of having the child brought up in its own religion ? I f
there was to be adoption at all it should have been into a
Catholic family or remain with the Children's Aid Society, o f
Victoria, until it could be so adopted . However, the evidence
before the learned judge shewed that there was a Children 's Aid
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Society—The Children's Aid Society of the Catholic Arch-
diocese of Vancouver—ready to take the child and I have n o
hesitancy in saying that the child should have been committed to
that society. Is this all to be thrown to the winds and by th e
action adopted here and under the agency of the Adoption Act
the intention to preserve the religion of the child is to b e
thwarted and defeated? Here the parents protest against the
adoption and appear by counsel before the learned judge oppos-
ing, and name a children's aid society that will take the child, a
children's aid society of the same religious persuasion as th e
child—and the society expresses its willingness to take the child ,
but notwithstanding, the order for adoption is made and there i s
the irretrievable loss of the child to the parents . Under the
Infants Act the child is not lost forever—the parent may com e
in and have his child again. Note section 62 (1) :

62. (1.) Where the parent of a child applies to any Court having juris-

diction in that behalf for a writ or order for the production of the child ,
and the Court is of opinion that the parent has abandoned or deserted th e
child, or that he has otherwise so conducted himself that the Court shoul d

refuse to enforce his right to the custody of the child, the Court may, i n
its discretion, decline to issue the writ or make the order .

(2.) If at the time of the application for a writ or order for the pro-

duction of the child the child is being brought up by another person . or i s

boarded out by a society duly authorized in that behalf, the Court may, i n

its discretion, if it orders the child to be given up to the parent, further

order that the parent shall pay to such person or such society, the whol e

of the costs properly incurred in bringing up the child, or such portion
thereof as may seem to the Court to be just and reasonable, having regar d

to all the circumstances of the case .
(3.) Where a parent has :
(a.) Abandoned or deserted his child ; or
(b.) Allowed his child to be brought up by another person at that per -

son's expense, or by any children's aid society, for such time and under such
circumstances as to satisfy the Court 1?iat the parent was unmindful o f
his parental duties,

the Court shall not make any order for the delivery of the child to the
parent unless the parent satisfies the Court that, having regard to the wel-
fare of the child, he is a fit person to have the custody of the child .

The method of adoption is in furtherance of proselytizing a s
section 65 of the Infants Act, a safeguard of the Legislature, i s
rendered nugatory . That section reads as follows :

65 . Subject to such regulations as may be provided, all ministers of
religion, or any person being duly authorized by the recognized head of an y
religious denomination, shall have admission to every temporary home o r
shelter, and access to such of the children placed or detained therein, as
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COURT OF belong to their respective denominations, and may give instruction to the m
APPEAL in their respective religions on the days and at the times allotted by suc h

regulations for the religious education of such children of their respective
1933

	

denominations .

Ian . lo .

	

Children held under the Infants Act and committed to Ail-

.Acxe:w

affect the Infants Act .
It is pressed that the material welfare of the child is the para-

mount matter. I do not agree with that and the Adoption Ac t
itself, section 6, as we have seen deals with more than th e
material welfare of the child "the propriety of the adoption hav-
ing regard to the welfare of the minor and the interest of th e
natural parents."

The order made offends against the statute law, was made a s
indicated, without jurisdiction, and is against natural justice . It
is a well known and settled rule of law and the Legislature in the
Infants Act fully protects it, that the child must be brought u p
in the father's religion. In Talbot v. The Earl of Shrewsbury

(1840), 4 My] . & Cr . 672, it was held that the circumstance tha t
~rcnxrLLrrs, it will be more for the pecuniary interest of a child to b e

educated in one religious faith than in another will not induc e
the Conrt to interfere with his religious edueation . The Lord
Chancellor said at p. 688 :

If the Court were to ever exercise that discretion it would be very diffi-

cult to say what was to be the extent of pecuniary benefit which shoul d

require the Court's interference—what was to be the price of the child' s

faith . It would be fraught with extreme danger .

(Justin v. Justin (1865), 34 Beay . 257 ; hawk: worth v .

lieuAsworth (1871), 6 Chv. App . 539 . )

The fathers right is to have his children brought up in hi s
religion (Andrews v . Salt (1873), 8 (hy. App. 622 at p .

I . and it has been held that this right the father could no t
release nor could h e
"bind himself conclusively by contract to exercise, in all events, in a par-

ticular way, rights which the haw gives him for the benefit of his children .

and not for his own" :

(Andrews v . Salt, supra, at p . 636. )

And in the Guardianship of Infants Act, 1586 (Imperial )
(In re Scanlan, Infants (1888), 40 Ch. D. 200) this principl e
was carried out as it is in the Infants Act in British Columbia .

BLAND ditch 's aid societies trust at all times be subject to the provision s
v '

	

of that Act and the Adoption Act cannot be admitted to alter or
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In my view the adoption under appeal was made without COURT O F
APPEALjurisdiction and should be set aside . With great respect the

	

—
learned judge was without jurisdiction to make the order

	

193 3

because of section 93 of the Infants Act . The Children's Aid Jan . 10 .

Society, of Victoria, held the child under the provisions of the
BLAND

Infants Act only and could not give any consent which would do

	

v.

violence to the statutory conditions under which the child was

	

GVE"'

held, viz., section 93 of the Infants Act . The custody of th e
child was only capable of being changed to "a fit person or
society of the same religious persuasion as the child" and there MCPHILLIPS,

was a society at the time of the hearing of the same religious

	

J.A .

persuasion as the child, viz ., The Children's Aid Society of the
Catholic Archdiocese of Vancouver, ready to take the child an d
offering to do so at the time of the making of the adoption order .

My view is that the adoption order under appeal, being mad e
without jurisdiction, should be set aside . I would allow the
appeal.

MAcDoxArll, J.A. : This is an appeal from an order mad e
under the Adoption Act (R .S.B.C . 1924, Cap. 6) whereby the
petition of respondents (husband and wife) praying for leav e
to adopt an infant Audrey Bland, daughter of appellants, wa s
granted. The natural parents appeal on the ground that, as the y
are Roman Catholics and the respondents Protestants, the Cour t
had no jurisdiction to make the order ; or at all events that it i s
eouitrary to law. An order was made by Magistrate Jay unde r
the Infants Act (R .S.B.C . 1924, Cap . 112) placing the child in
the care and custody of the Children's Aid Society, of Victoria .
That order recites that the religion of the child was "not MACDONALD,

J.A .known." I lay no stress on that recital ; I assume the child' s
parents are of the Roman Catholic faith . It must be held, how -
ever, that the infant was a "neglected child," the natural parent s

,old not or did not give it proper care : the neglect was of an
ravated character .

The sole point is whether or not the learned. judge had juris-
diction to make the order by virtue of the provisions of th e
Adoption Act (and other relevant statutes, if any) or if he ha d
jurisdiction, can we find . error in law, or the exercise of a n
unsound discretion which may be reviewed . The contention in
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COURT OF effect is that under the Adoption Act and the Infants Act th e
APPEAL

child of Roman Catholic parents (the latter objecting) canno t
1933

	

legally be adopted by a Protestant petitioner .
Jan . 10 .

	

The Adoption Act passed after the Infants Act was strictl y

BLAND
followed in this case unless section 6 reading :

r .

	

On the hearing of the petition, if the Court is satisfied of the ability of
AGNEw the petitioner to bring up, maintain, and educate the minor properly, an d

of the propriety of the adoption, having regard to the welfare of the mino r
and the interest of the natural parents, if living, the Court may make an
order for the adoption of the minor by the petitioner.

means that "having regard for the welfare of the minor" it i s
unlawful for a Protestant to adopt a child of Roman Catholic
parentage or a Roman Catholic to adopt a child of Protestan t
parentage . The order was attacked on this ground also, viz. ,
that the Court could not dispense 	 as it did—with the consen t
of the natural parents . It is clear however on the material, tha t
as the parents neglected to provide proper care and maintenanc e
for the child, their consent to the adoption might be dispensed
with. The consent of the child's guardian was obtained . Under
section 60 of the Infants Act the Children's Aid Society, o f
Victoria, was the legal guardian .MACDONALD,

J A Reverting to section 6 of the Adoption Act, has the "welfare"
of the child been disregarded? Under this section the Cour t
must inquire into the petitioner's "ability to bring up, maintain
and educate the minor properly ." It must be satisfied of the
petitioner's ability in this respect because of the requirement i n
the clause following "having regard to the welfare of the child ."
If the petitioners had not financial ability or moral character t o
enable them to properly "bring up, maintain and educate th e
minor" such an order should not be made . To make it, in the
absence of these prerequisites, would be to disregard the child ' s
welfare. The Court must be satisfied also as to "the propriety of
the adoption" and have regard "to the interest of the natura l
parents ." We are not concerned with the latter feature wher e
their consent was on proper grounds dispensed with .

t may be conceded that the moral and religious welfare o f
the child is a proper subject for the consideration of the judge
making the order . IIe would too be within his rights if h e
refused to make an order on the ground that true welfare is no t
secured by placing an infant (under three years) of the Roman
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Catholic faith in the custody and control of a Protestant peti- COURT OF
APPEA L

tioner . It does not follow however that such an order, if made,

	

—
is illegal or that it may be set aside . It is a point that might be

	

193 3

considered in the discretion of the judge. It was quite open to Jan . 10 .

him to hold, however, that, having regard to opportunities for
BLAND

advancement, which may accrue to the infant, and to the moral

	

v .

and, it may be added, the religious character of the petitioner AGNEW

(apart altogether from his particular tenets of belief) that th e
welfare of the child, morally and physically, would be full y
protected by entering into this new relationship and as he did
so decide it is impossible to say that he was clearly wrong. We
cannot legislate by adding a new clause to section 6, viz ., that a
Protestant infant cannot be adopted by a Roman Catholic or a
Roman Catholic infant by a Protestant .

The purpose and scope of the Adoption Act should be borne i n
mind. It is entirely remote from and different to the purposes
served by the Infants Act . Not only may an adult husband an d
wife adopt any child under 91 years of age but an adult bachelo r
may do so. The child need not be "neglected" within the mean-
ing of the Infants Act . It may have lost its natural parents an d
yet have ample means for maintenance and support ; or the ''"Ti' LD,

a.a
parents may be living . Adoption in any of these cases and i n
many other circumstances might still be deemed advisable if a
willing petitioner is found ready to extend parental care . The
child when adopted secures all the rights of a natural-born chil d
including the right of inheritance . A special relationship i s
e-tablished conferring special rights altogether different fro m
the relationship created by any order made under the Infant s
Act . The adopted child may take the surname of the petitioner .
The legal relationship of parent and child is obtained . The
child too may be taken by adoption from any place	 a children ' s
aid society, foster parents or wherever the minor may be found .
The only restriction is that the minor must be unmarried .

There is much to be said for the view that where such a
Flu vial relationship is brought about, the adopted child beco n {ding

id re the child of the petitioner, the ordinary principle r( 1 ;,fi o

,tar patceo i in so far as it refers to th, natural par, nt ,
?t~lld give way to a new right of the suer -<ful petition, r to

di eet and instruct in morals and religious be'i, f .
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If the child to be adopted is over 12 years his or her consent
APPEAL

must be obtained (section 5 (1) ) . If it is an intractable rul e
1933

	

that a Roman Catholic child cannot be adopted by a Protestant
Jan . 10 . petitioner such consent would be unavailing . It cannot be suc-

cessfully contended that if a Roman Catholic child (perhaps
over 18 years of age) forms a filial attachment for a Protestan t
petitioner of moral character and ample means, willing to adop t
the minor that there is no power to make the order . The minor
at this age might, and doubtless would, adhere to its own
religious views or change them if so disposed . The Act is no t
concerned with that. It follows, therefore, that under the adop-
tion Act a similarity of religious views is not a sine qua non to
adoption no matter how young the adopted child may be .

I must say, however, that I am in full sympathy with the
view that in placing infants of tender years in the custody of
others regard should be had for the religious views of the natura l
parents. It was open to the legal guardian to consider thi s
point and to withhold its consent . It did not do so. Not having
withheld consent, as it might with propriety have done, we mus t

MACDONALD, apply the law as we find it . I feel too that, while the discretio n
J .A . I referred to should be exercised in cases of this sort, it woul d

not be possible without impairing the main purpose of thi s
special Act to make the question of common religious beliefs i n
all eases a condition precedent to adoption .

Reliance was placed on section 93 of the Infants Act . It has
no bearing on the point in issue . It deals with certain require-
ments as to religious views when a judge is deciding upon a per -
son or society to whom a child is "committed ." We are no t
remotely concerned with such a ease . The Infants Act deal s
with neglected children or children guilty of criminal acts pro-
viding for their care, custody and correction in institutions o r
foster homes ; not with placing children, who need not be neg-
lected or criminal, in a filial relationship where the rights o f
natural born children are obtained . The Adoption Act may be
applied in the case of scores of minors who never come unde r
the purview of the Infants Act . Even if the two statutes ar e
inpari mate/ is they cannot
be treated precisely in the same may as if they were merely parts of on e
Act : and it is clearly not competent for a (onrt to borrow from one Ac t

BLAN D
V .

AcNEW
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any provision that may be wanting in another which is in pari materia COURT OF

with it :

	

APPEA L

Hardcastle on Statute Law, 2nd Ed., 153.

	

193 3
A provision is found in section 93 of the Infants Act wholly

wanting in the Adoption Act and its absence is fatal to thi s
appeal . I may add that I have carefully considered all the case s
to which we were referred in a very comprehensive argumen t
but I do not find it necessary to discuss them . It would appear
that the case on this point is one of first impression under the

MACDONALD,
Adoption Act of this Province .

	

J . A
I would dismiss the appeal .

Appeal dismissed, McPhillips, J .A. dissenting.

Solicitor for appellants : C. H. O'Halloran.

Solicitor for respondents : H. A. Beckwith .

Jan . 10 .

BLAN D

V .

aGNEw
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MERRILL RING WILSON LIMITED ET AL. v.
WORKMEN'S COMPENSATION BOARD .

Workmen's Compensation Act—Assessments for medical aid—R .S .B .C .
1924, Cap . 278, Secs . 32 and 33 .

In levying assessments on employers for the purpose of medical aid, pur-

suant to section 33 of the Workmen ' s Compensation Act, the Work-

men's Compensation Board are entitled to apportion the additiona l

amounts required over the amount of payments by workmen to meet

the cost of medical aid according to the amounts actually assessed

against the several employers, and are not required to apportion the

amount between the employers contributing thereto according to the

amount of their respective pay-rolls . The general assessment referred

to in section 33 of the Act is not required to be an assessment agains t

all employers contributing thereto at an equal rate according to th e

amount of their pay-roll, but may, and should be, so made that the

several classes of employers contributing thereto will be assesse d

according to the hazard of the classes .

Field, also, per MACDONALD, C .J.B .C ., that the provisions of the Act requir-

ing the Board, on or before the 15th day of March in each year, t o

adjust the assessments against the several classes of employers so that

each class shall be assessed according to the hazard of the class, ar e

directory only and the Board has power, after the expiration of the

appointed time. to afterwards make the adjustment required by sec-

tion 43 of the Act .

APPEAL by plaintiffs from the decision of Munpny, J . of the
18th of April, 1932 (reported, 46 B.C. 110), in the consoli-
dated action brought by the plaintiffs on behalf of themselves a s
well as all other members of sub-class 2 of class 1 created by th e
Workmen's Compensation Act, included in the industry of
logging west of the Cascade Mountains, for certain declaration s
as to the duty of the Board in regard to making assessments upo n
employers under the Workmen's Compensation Act. The fact s
are fully set out in the report of the trial above referred to . On
the trial the plaintiffs' action was dismissed.. The plaintiff s
appealed from the judgment of MuR p uy, J., only in so far as th e
said judgment or order dismissed the plaintiffs' claim for a
declaration that the defendant is not entitled to apportion th e
additional amounts required to meet the cost of medical ai d
deficiency according to the amounts actually collected from th e
plaintiffs, but should apportion the same according to the tota l
of the actual pay-rolls of the plaintiffs.
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The appeal was argued at Vancouver on the 12th of 0cto- COURT O F
APPEA L

her, 1932, before MACDONALD, C .J .B.C., MARTIN, CTALLIHER,

McPHIZLIPs and MACDONAT,D, JJ.A .
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Mayers, K.C. (O'Brian, K.C., with him), for appellants : The Jan.10 .

question of medical aid is referred to in sections 32 and 33 of MERRILL
Rz\Gthe Act. Section 32 is a general section and section 33 is a TVILsoN 1 T D

special section with regard to medical aid . The matter in ques-
tion here is undoubtedly under section 33, the special section ,
and the learned judge below should not have referred to sectio n
32 at all : see Pretty v. Solly (1859), 26 Beay. 606 at p . 610 .
The later section should prevail : British Columbia ELectri c

Railway Company, Limited v. Stewart (1913), A.C. 816 at p .
828 ; The King v. Justices of Middlesex (1831), 2 B. & Ad .
818 at p . 821 ; Wood v. Riley (1867), L.R. 3 C.P. 26 ; Lams-

den v. Inland Revenue Commissioners (1914), A.C. 877 at pp .
896-7. Section 33 requires that assessments against employers
for medical aid purposes shall be a general assessment, whic h
means an assessment upon all employers contributing thereto a t
an equal rate upon their pay-rolls .

Craig, K.C. (Carmichael, with him), for respondent : The
Court may look to the result to which the construction contende d
for by the appellants would lead, and if it leads to an injustice i t
should not be adopted when, as here, the section is capable of a
construction Ieading to more equitable results . The object is t o
see that each employer pays its just share. Some employments ar e
more hazardous than others, and the Act provides for classes fo r
this reason. The appellants' contention that all employers shoul d
all pay at the same rate whether the class be hazardous or no t
leads to an injustice, and the Court leans against a constructio n
that would lead to a hardship. The other sections of the Act shew
that assessments for medical aid should be made against classe s
according to the hazard of the employment . By section 2 com-
pensation includes medical aid . Section 28 provides that for the
purpose of maintaining the Accident Fund for payment o f
compensation, which includes medical aid, the several industrie s
are divided into classes. The whole object of dividing into
classes is so that each class may be assessed according to it s
hazard . Section 32 expressly refers to medical aid, and author-
izes assessments by classes. The general assessment referred to

V.
WORKMEN 'S
COMPENSA-
TION BOARD

Argument
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in section 33 need not be an assessment on all employers at th e
same rate. The word "general" refers to the fact that all
employers, except those specially excepted, are to be included in
the assessment . In other words, it refers to the extent, but not
to the amount of the assessment. Section 33 provides that the
assessments for medical aid are to be so made "as, on the annual
adjustment of assessments under this Part, will result in a
general assessment . . ." The annual adjustment of assess-
ments under this Part is provided for by section 43, which
expressly provides that the adjustment is to be made according
to the hazard of the employment. Therefore, section 33, relie d
on by the appellants, in itself provides that payments for medical
aid must be according to the hazard of the employment . In any
case the making of a declaration is discretionary and it ought
not to be made in this case : In re Staples. Owen v. Owen

(1916), 1 Ch . 322 at pp. 325-6 ; Guaranty Trust Company of

New York v . Hannay & Company (1915), 2 K.B. 536 at pp .
564-5. The Attorney-General is a necessary party to an action
of this kind. Watson v . Mayor, &c., of Hythe (1906), 22
T .L.R. 245 ; Stoke Parish Council v . Price (1899), 2 Ch. 277
Paddington Corporation v . Attorney-General (1906), A.C. 1 ;
Nuneaton Local Board v . General Sewage Co . (1875), L.R. 20
Eq. 127 ; Bedford (Duke of) v. Ellis (1901), A.C. 1 .

Mayers, in reply, referred to Rattenbury v . Land Settlement

Board (1929), S.C.R. 52 at pp. 63-4.
Cur. adv. vult .

10th January, 1933 .

MACDONALD, C.J.B.C. : The Board made an under-estimat e
of the money required to pay the cost of medical aid for th e
year 1931 and, therefore, sought by subsequent assessment t o
make good the deficiency . The appellants seek an injunctio n

MACDONALD, against such assessment . The point at issue depends ver y
c .r . c. largely upon the true construction of sections 32, 33, and 43 o f

the Workmen's Compensation Act. The fund which the Board
is authorized to collect to meet its obligations is named th e
"Accident Fund" and that term means the fund provided fo r
the payment of compensations, outlays and expenses unde r
Part I . of the Act . The sections above referred to and som e
others to be referred to are under that heading. For the pur -
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pose of assessment to meet its obligations the Board by section COURT O F
APPEAL

28 is authorized to divide the employers of workmen into classe s
and by. section 35 it may differentiate in the rates to be assessed

	

193 3

in respect of each class . For the purpose of creating and main- Jan . 1.0 .

taming an adequate accident fund the Board by section 32 may :‘.
.IERRn .f.

assess and collect sufficient funds according to an estimate to be

	

Rim
\ IESON LTD.made by the Board :

	

v .
(a .) To provide in connection with section 33 a special fund to meet WORKMEN ' S

the cost of medical aid ;

	

C'oirpENSA '
TION BOAR Dand

(d.) To provide in each year capitalized reserves sufficient to meet the

periodical payment, of compensation accruing in future years in respect o f

all accidents which occur during the year .

Subsection (1) of said section 32 provides :
(4 .) In case the estimated assessments in any class prove insufficient .

the Board may make such further assessments and levies as may be neces-

sary, or the Board may temporarily advance the amount of any deficienc y

out of any reserve provided for that purpose, and add such amount to an y

subsequent assessments .

It will be noted that the Accident Fund is the fund out o f
which all compensation is paid, whether cash, periodical pay-
ments or medical aid .

Section 33, subsection (1) reads as follows :
MACDONALD ,

Every employer who is required to contribute to the Accident Fund by

	

C .J .B.C .
way of assessment under this Part is hereby authorized and required t o
retain from the moneys earned by each workman in his employment th e
sum of one cent for each day or part of day the workman is employed as a

contribution toward the cost of medical aid, and to pay the sum so retained
to the Board from time to time at the time each assessment is due an d
payable by the employer, and at such other times as the Board may direct .

And subsection (2) :
The moneys received by the Board under subsection (1) shall form part

of the Accident Fund, and shall constitute a special fund to be used onl y
in defraying the cost of medical aid . Such additional amounts as ar e
required from time to time to meet the cost of medical aid shall be provide d
by the Board by assessment upon employers generally in all industrie s

the scope of this Part, except in res pect of employments embrace d
in any plan for providing medical aid approved by the Board under sub -
section (4) of section 23 . For the purpose of levying and collecting assess-
ments under this subsection, the Board may charge the additional amount s
required to meet the cost of medical aid against the funds to the credit o f
the several classes in such a manner as . on the annual adjustment o f

assessments under this Part, will result in a general assessment of such
additional amounts upon those employers only who are liable to assessmen t
under this subsection.

It is conceded by the Board that all compensation for aeci-
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APPEAL for that year and it is provided that an adjustment should b e

1933

	

made before the 1st of March of the succeeding year of any dif -
Jan . 10 . ferences between the estimates of the actual requirements and

MERRILL
the actual requirements, the employers to make up difference s

RING and the Board to refund surpluses . The Board's contention is
WILSON. LTD . that these provisions are directory only and that it would b e
WORKMEN'S impossible to carry on if it were otherwise . That section 43 is
COMPENSA-
TION BOARD not imperative appears particularly from the language of i t

which requires the deficiency to be made up from employers ,
owing to circumstances over which the Board has no control suc h
as those mentioned in the 8th paragraph of the statement o f
defence. The Act deals with matters of great magnitude requir-
ing the exercise of the highest consideration by the Board an d

MACDONALD, because of this the Legislature reposes in the Board discretio n
C .J .B .C . in many matters by giving them exceptional powers such as the

responsibility of deciding without review upon all questions o f
fact and law, and while the present question is not one of thos e
but one of jurisdiction the question of deciding that section 4 3
is imperative or not is not free from doubt and ought to b e
decided in accordance with the spirit of the whole Act, otherwis e
mistakes in the assessments or in the adjustments at the 1st o f
March of the sums required to meet obligations of the Boar d
would lead to grave confusion and injustice, not only to th e
Board, but to the beneficiaries under the Act . For this reason ,
and for reasons mentioned by the learned trial judge in hi s
judgment, with which I entirely agree, I think the plaintiff s
have failed to make out their case, and would, therefore, dismis s

the appeal .
MARTIN ,

J .A .

	

MARTIN and GALLIHER, JJ.A. would dismiss the appeal .
GALLIHER,

J .A.
McPu1LLZPs, J.A. : This appeal calls for the consideration o f

an Act with undoubtedly very complicated provisions and when
one considers the great field of industries covered, it will only b e

MCPxILLIPS, after the lapse of considerable time that it can be looked upo n
J.A .

as a well defined Code, and grounds for disagreement reach th e
vanishing point . That time has not yet been reached . Upon
full consideration of the matter called in question in this appeal
	 the Court being assisted by very able argument of counsel
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upon both sides—counsel for the appellants in my opinion ha s
failed to establish that the course adopted by the Board was no t
the correct one. We have a very able judgment from Mr.
Justice MvxPnv who sustained the action of the Board in mak-
ing the challenged assessments. The Workmen's Compensation
Board is comprised of three gentlemen appointed by the Govern-
ment of British Columbia for the carrying out of very extensiv e
powers. The ambit of the Act is very far-reaching and cover s
the main industries of the Province and reserves to the Boar d
amongst other things the sole determination of all questions o f
liability for injuries to workmen in all these industries inclusive
of even marine officers and sailors upon ships sailing out of th e
ports of British Columbia, the operators of the ships being resi-
dent in British Columbia, and provision for dependants of work -
men in case of death without it being necessary to establish
negligence where death ensues in discharge of their duty . Here
we have a question of the jurisdiction of the assessments of th e
Board. In passing I might make reference to a very notable
ease where the jurisdiction of the Board was called in questio n
in Workmen's Compensation Board v . Canadian Pacific Railway
Company (1920), A .C. 184. Upon appeal to the Privy Counci l
in that case their Lordships of the Privy Council decided that

er the Act the dependants of the officers and of the crew were
entitled to compensation under the Act . It was the case of th e
loss in foreign waters (Alaska, U.S.A.) of the S .S. "Sophia" of
the Canadian Pacific Railway Company—ship, passengers an d
crew all lost, not one survivor . The Workmen's Compensation
Board there had held that the dependants were entitled to com-
pensation . The Railway Company disputing that decision
brought an action against the Board and obtained an interim
injunction . Later the action went to trial and it was held tha t
there was no jurisdiction authorizing the paying of compensa-
tion. The Board appealed and this Court by a majority (I dis-
sented) upheld the Court below ; then the case went on appea l
to the Judicial Committee with the result that their Lordships
of the Privy Council reversed the decision of the Courts below,
Lord Haldane delivering the judgment of their Lordships
upholding the Act and the validity of the right to compensation .
Further, in passing, it may be said that the Workmen 's Coin -
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'pensation ~oarrt was then constituted as it is nor, the chair-
APPEAL
—

	

man (Al r. II V inn, h.C .) beiug a member of the Bar of long an d

1933

	

high standing and the other two members of parliamentary an d
Ian . lo . extensive industrial experience, all of whom devote their whol e

MERRILL
time to the administration of the Act . My excuse for speaking

,ixc.

	

somewhat extra-judicially is to indicate that I place very grea t
WILSON I,TI''

reliance upon the Board and its decisions when we have had a
09oRi>1IES'S history which redounds to their skill and ability now extending
COMPENSA -
TION BOARD over some years in administering the provisions of the Act wit h

so little litigation ensuing. Upon a careful consideration of all

the points raised and. calling for decision in this appeal I d o

not consider that I can usefully add any other reasons than thos e
MCPHILLIPS,

	

any

.LA . given in the. learned trial judge whose judgment is under appeal

to this Court and that is one upholding the Board in all that i t

has done .

I would uphold the judgment of the learned trial judge, being

of the opinion that the Board proceeded rightly in making th e

assessments and within its jicrisdiction and with a proper

understanding of its legal authority conferred under the pro-

visions of the Act. I see here no departure from the true prin-

ciples of construction of statute law . It follows that, in my

opinion, the appeal should be dismissed and the action dismissed .

MACDONALn, .1-.A . : Appellants ' complaint is that the respond-

out hoard. failed to comply with the provisions of section 33 ,

subsection (2) of Cap. 278, R.S.B .C . 1924----\Workmen's Com-

pensation Act—inasmuch as the additional amounts (i.e., in

addition to the 1 cent l.ier clay collected from the workma n

under section 33, subsection (1.) required to meet the cost o f

medical aid was not provided. by assessment upon employer s

generally engaged in all industries within the scope of the Ac t

but by assessments on the different classes into ii hich industrie s

are divided by section 28 according to the risk involved depend-

ent upon the comparative hazard encountered in the work . This

intention is based. upon. the following words in section 33 (2) :
Such additional amounts as are required from time to time to meet th e

rust of medical aid shall be provided by the Board by assessment upo n

employers generally in all. industries within the scope of this Part .

It is I think clear that if we were concerned solely with the

interpretation of this clause appellants ' view would have to

M ACDONALD,
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prevail . When however we look at all relevant sections of th e
Act it would appear that the difficulty arises because of faulty
draftsmanship .

One cannot construe a clause forming part of a section with -
out looking at the context, considering the scope of the Act an d
all other sections dealing with the same or cognate matters .
After doing so one has to decide whether or not the clause
referred to is reasonably susceptible to another interpretatio n
bringing it into harmony with the general purpose in view .

Sections 32 and 33 are complementary and must be rea d
together. Section 32 (1) (a) reads :

To provide in connection with section 33 a special fund to meet the cost

of medical aid ;

By reference to the interpretation sections we find that th e
"Accident Fund" is the fund provided for the payment of al l
"compensation," the latter work including "medical aid ." For
the purpose therefore of providing an accident fund, or to con -
fine it to the point in which we are interested—for the purpos e
of providing a fund for medical aid—the Board makes levies no t
generally on all employers but on "classes" as outlined in sectio n
28. The assessment may be rated upon the pay-roll "or in suc h
other manner as the Board may deem proper" (section 32 (1)) .
If we turn to section 35 we find classes still adhered to in fixin g
rates or assessments corresponding to the relative hazards in th e
different industries .

Subsection (a) of 32 (1) referred to is important as a guide .
How may that Special Fund be obtained? One must look a t
section 32 (1), the controlling section. It is obtained by levyin g
and collecting from "employers in each class ." Now are w e
compelled to say that there must be a radical departure from thi s
scheme by reason of the general words found in section 33 lead-
ing to a system of assessment far less fair and equitable ; or
may these words be modified to fit the frame in which they ar e
found ? Must we ignore the scheme of the Act with its divisio n
into classes and for one purpose, viz ., in respect to medical ai d
(although it is part of the general accident fund collected fro m
classified groups) treat it as collectible from a general class o f
taxpayers ? I think not . I think we may say that an assessmen t
is levied on employers generally although varied in amoun t
according to the classes affected . The assessment is "upon

33
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the same amount .

1933

	

Even a grammatical construction reasonably clear must give
Jan . 10. way if upon the whole it is evident from the context and other

MERRILL sections that it will not, strictly construed, carry out the true
RING purpose of the Act . In Waugh v . Middleton (1853), 8 Ex. 35 1

WILSON LTD . at 356-7 Pollock, C .B. said :
WORKMEN' S The learned counsel for the defendants relied upon the grammatical con -
ComPENSA- struction of the Act, and contended, that the Court was bound to give effect
TION BOARD

to it according to that construction . That rule of construction has fre-

quently been adverted to in this Court . But I doubt, if it were laid down

as a general rule, that the grammatical construction of a clause shall pre-

vail over its legal meaning, whether a more certain rule would be arrive d

at, than if it were laid down that its legal meaning shall prevail over its

grammatical construction . In my opinion grammatical and philologica l

disputes, and indeed all that belongs to the history of language, is as

obscure and leads to as many doubts and contentions as any question o f

law, and I do not, therefore, feel sure that the rule, much as it has bee n

commended, is on ,all occasions a sure and certain guide . It must, however,

be conceded, that where the grammatical construction is quite clear an d

manifest and without doubt, that construction ought to prevail, unless ther e

be some strong and obvious reason to the contrary . But the rule adverted

to is subject to this condition, that, however plain the apparent grani -

J9ACDONALD, matical construction of a sentence may be, if it be perfectly clear from th e

J .A . contents of the same document (and the same rule applies in the construc-

tion not only of an Act of Parliament, but of deeds, wills, and of any sub-

ject of a like nature), that the apparent grammatical construction canno t

be the true one, then that which upon the whole is the true meaning, shal l

prevail in spite of the grammatical construction of a particular part of it .

I think the underlying principle there outlined may be
applied in view of the clear indication found by reading all
relevant sections that this assessment is imposed on classe s
dependent upon the risk : in other words, the clause should b e
interpreted to avoid conflict with other provisions of the Ac t
dealing with the same subject-matter if at all possible. Once
convinced that the intention is clear, words will be modified t o
carry it out. Nor will lack of skill in draftsmanship defeat th e
main intention of the Act either to nullify it or to affect it in a n
important particular . Salmon v. Duneomtbe (1886), 11 App.

('as. 627 at p. 634 .

I would dismiss the appeal .
Appeal dismissed .

Solicitor for appellants : C . M. O'Brian .

Solicitor for respondents : T . Fred. Doer
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CORPORATION OF THE DISTRICT OF PENTICTON
v. LONDON GUARANTEE AND ACCIDEN T

COMPANY, LIMITED .

Insurance—Principal and surety—Bond of indemnity—Certain system of
audit contained in policy—System of audit changed during currency of
bond without notice—Effect on guarantee .

The plaintiff brought action to recover $1,956 .70 on a bond of indemnity

issued in 1922 and renewed from year to year, by which the defendan t

undertook to indemnify the plaintiff up to $2,000 for any loss sus-

tained ,as the result of any act of fraud or dishonesty on the part o f

one White while acting as assistant clerk, assistant secretary-treasurer ,

tax-collector and assessor for the plaintiff. On application for the

bond in 1922 the plaintiff replied to questions, including one : "How

often will a thorough examination of applicant 's books be made by an

independent auditor or expert accountant? Quarterly . Next 31st

December, 1922." The policy contained a stipulation that as the

employer has delivered to the company certain statements setting fort h

the duties and responsibilities of the employee, the moneys entruste d

to him, and the safeguards and checks kept upon his accounts and war -

rants the statements to be true, the agreement was entered into on the

condition that the method of examination and checking accounts shal l

remain in accordance with said statements . The bond also provide d

that it was a condition precedent to liability of the company that all

representations contained in the bond or in the application therefor

should be duly performed, and that if there was any material chang e

in the municipal corporation ' s method of accounting or examination

of books without notice to the defendants in writing and their consen t

being obtained, the bond should be void . The quarterly audit was con-

tinued until the year 1927 when the corporation changed its system o f

audit into what was called a continuous audit, whereby the audito r

entered the employee's office from time to time, choosing his own time

for doing so, and conducted a partial examination of the books, and at

the end of each year made a complete and regular audit . The change

of system of audit was not disclosed to the guarantee company . The

last renewal of the bond was on the 11th of December, 1930, and theft s

to the above amount by White were discovered on the 29th of Decem-

ber following . It was held on the trial in favour of the plaintiff that

although the undertaking that a quarterly audit would be had was par t

of the contract, the change to a "continuous audit" was not a materia l

change in the manner of checking White's books, and that the defend-

ants were therefore liable .

Held, on appeal, reversing the decision of MACDONALD . J ., that the change

of the system from that of a "quarterly audit" to what was termed a

"continuous audit" was a substantial one that precluded the learned

COURT OF
APPEAL

193 3

Jan. 10 .

CORPORA-
TION OF

DISTRICT OF
PENTICTO N

'V .
LONDON

(GUARANTE E
AN D

ACCIDEN T
Co. LTD.



516

	

BRITISH COLUMBIA REPORTS .

	

[Von..

COURT OF

	

judge below from going into an inquiry as to the effect of the altera -
APPEAL

	

time, as in such a ease the surety himself is the sole judge as to whethe r
he will consent to remain liable and he is entitled to his discharge .

193 3

Jan . 10
.	 APPEAL by defendant from the decision of MACDONALD, J .

CORPORA- of the 16th of March, 1932, in an action to recover from the

DISITRI
Oof defendant company the sum of $1,956 .70 on a bond of indem -

PENTICTON nity. On the 11th of December, 1922, the defendant execute d

LONDON a bond for the payment to the plaintiff of the sum of $2,000 ,
GUARANTEE the said bond being renewed annually every year thereafter .

AN D
ACCIDENT The condition of the bond was that if one Frederick B . White
CO . LTD . would faithfully discharge the duties of assistant municipa l

clerk, secretary-treasurer and tax collector to the plaintiff, and
honestly account for and pay over to the plaintiff all moneys
coming to his hands on behalf of the plaintiff during his employ-

Statement ment as such, the bond would be void . Between the 11th of
December, 1930, and the 11th of December, 1931, the sai d
Frederick B . White dishonestly appropriated to his own use th e
sum of $1,956.70 which was paid to him by ratepayers of the
plaintiff municipality, and on the 11th of March, 1931, wa s
found guilty of theft of said moneys and sentenced to one year' s
imprisonment. The further relevant facts are set out in th e
head-note and in the reasons for judgment .

The appeal was argued at Vancouver on the 14th to the 1St h
of October, 1932, before MACDONALD, C.J.B.C., 11Ax-rix, MC-

PH litmus and MACDONALD, JJ .A .

Craig, I .C . (Car?ni.chael, with him), for appellant : The
bond was to secure the corporation against loss through on e
White who had control of the corporation's finances . The bond
was founded on answers by the corporation to certain questions ,
one of which was : "flow often will a thorough examination o f
applicant's books be made by an independent auditor or exper t

Argument accountant z Quarterly . Next 31st December, 1922 ." For
about two years they did have quarterly- audits, then they
changed the. system without notice to the appellants, and ha d
what was called "a continuous examination of the books ." This
meant partial audits at irregular intervals with one complet e
audit at the end of each year. Secondly, on the renewal of the
bond] by questionaire they asked if White owed anything to the
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corporation, to which the reply was "No," whereas at that tim e

he had already taken certain sums of the corporation, unknown

to them. Thirdly, they conferred additional duties on White .

As to the first point, the audits were never complete, and on on e

occasion there was a lapse of eight months without an audit .

There was a material change in the audit that vitiated the con -

tract : see McCammon v . Alliance Assurance Co. Ltd . (1931) ,

2 W.W.R. 621 ; United States Fidelity & Guaranty Co . v .

Downey (1907), 88 Pac. 451 ; 25 C.J. 1100, note [e] and p .

1104, note 77 [a] ; Elgin Loan' and Savings Co . v. London

Guarantee and Accident Co . (1905), 9 O.L.R. 569 at p . 573 .

The company have a right to declare what is material : see

Thomson, v. Weems (1884), 9 App. Cas. 671 at p. 683 ; Laskey

v . Bew (1913), 134 Pac. 358 ; Gray v. Employer's Liabilit y

Assurance Corporation (1913), 23 W.L.R . 527 ; Western

Assurance Co. v. Harrison (1903), 33 S.C.R. 473 ; Penn

Mutual Life Ins . Co. v. Mechanics' Savings Bank & Trust Co.

(1896), 72 Fed. 413 at 428. This is a material part of the con-

tract : see 32 C.J . 1291, note 78 [a] ; Imperial Fire Ins. Co. v .

Coos County (1894), 151 U .S. 452. The fact that they would

have taken the policy at the same price does not affect th e

materiality of the change : see Wydrick v . Saltfleet and Bin-

brook Mutual Fire Insurance Co . (1929), 64 O.L.R. 521 at p .

527 ; Globe Savings Co . v. Employers ' Liability Co . (1901) ,

13 :Man. L.R. 531 at p . 558 . It cannot be said that the altera-

tion in the audit was unsubstantial : see Bryans v. Peterson

(1920), 47 O.L.R . 298 at p . 306 ; Egbert v . iVational Crown

Bank (1918), A.C. 903 at p . 908 ; Stewart v. lI 'Kean (1855) ,

10 Ex . G75 . The third point is that additional duties were

imposed on White when the contract provided that no additional

duties should he given him .

J. W. deB. Fa)! is, K.C., for respondent : The word "owe".

does not include criminal defalcations, the corporation havin g
no knowledge of them at the time . The questionnaire in 1927 ,
when this question was answered is not in the bond or attached
to it : see Fowkes v . Manchester and London Life 2ssurance
and Loan Association (1863), 3 B. & S. 917. There were three
classifications of thefts, first, one cheque for $38, second. one
express order for $79, and thirdly, money coming in under the
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APPEA L
_

	

complete audit at the end of 1929 and it did not disclose any o f
1933 these thefts, so there is no material difference between the quar-

Jan . 10 . terly examination and the "continuous audit," and a bank
CORPORA- receipt would not disclose lack of a proper audit : see United
TION OP States Fidelity and Guaranty Co. v. The Fruit Auction of Mont-

DISTRICT OF
PENTICTON real (1929), S.C.R. 1 at pp. 16-17. This was a proper audit :

v

	

see London and General Banta (1895), 64 L .J., Ch. 866 at p .
LONDO N

GUARANTEE 877 ; In re Kingston Cotton Mills Co . (1896), 65 L.J., Ch. 67 3
AN D

ACCIDENT

	

tat p7'~" 675. The misstatements are not material : see London
Co . LTD . West v. London Guarantee Co . (1895), 26 Out . 520 at p. 523 ;

Mutual Life Insurance Co. of New York v. Ontario Metal

Products Co . (1925), A .C. 344 ; 32 C.J. 1291, sec . 517. The
municipality is not responsible after the auditor's failure t o
perform his duties by checking the adding machine . It is not
fair to prove the advantages of a quarterly audit over the con-
tinuous (a) That Cumming (the auditor) would have been mor e
diligent in one system than the other ; (b) That White (th e
defaulter) would have failed to adjust his method to changed
conditions . As to continuous and quarterly systems of audit i n
relation to the theft of the $38 cheque, the same factors must b e

Argument considered in each case. In testing "continuous audit" there are
two factors (a) The auditor failed to fully perform his dutie s
by not checking the adding machine ; (b) the thief had adjusted
his system of falsifications to this system of auditing . In testing
a quarterly audit as to the same transactions the same factor s
must be assumed (a) The auditor would have been no more
diligent in checking than he would under the other system ; (b )
the thief would not have made his falsifications in the way h e
did but would have attempted to adjust them to the change d
system. If these factors are assumed there is no more likelihood
of detection in one case than in the other .

Craig, in reply, referred to Ross v. Scottish Union and
National Insurance Co. (1918), 58 S .C.R. 169 ; Welford' s
Accident Insurance, 2nd Ed ., pp. 21-2 ; Venner v . Sun Life

Ins. Co . (1890), 17 S .C.R. 394 at pp. 398 and 400 ; Jordan v .

The Provincial Provident Institution (1898), 28 S .C .R. 554 at
p. 563 ; Youlden v. London Guarantee and _Accident Co .
(1913), 28 O .L.R . 161 at p . 171 and Wydrick v . Sall/led and
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Bi:nbrook Mutual Fire Insurance Co . (1929), 64 O.L.R. 521
at p. 525.

Cur. adv. volt .

COURT OF
APPEA L

193 3

Jan . 10 .

10th January, 1933 .

	

ORPORA-
TION OF

MACDONALD, C . J .B.C . : The appellant gave a bond of indem- DISTRICT OF

nity to the plaintiff to the amount of $2,000 to make good any PEN ICTO N

default of Frederick Bernard White, one of its employees . The LONDON

bond was given in 1922 for one year subject to the right to a l GUARANTEE
y

	

~

	

pp y

	

AND

for renewal from year to year thereafter . The defalcation of ACCIDEN T
'CO. LTD .White occurred betweeen the 11th day of December, 1930, and

the 11th day of December, 1931, the period of the term of th e
last renewal of the bond . The bond was founded upon answer s
by the respondent to the following among other questions an d
answers which were made the basis of the contract . The import-
ant question and answer is :

How often will a thorough examination of applicant's books be made b y

an independent auditor or expert accountant? Quarterly. Next 31st

December, 1922 .

It appears that a quarterly audit was had for some years afte r
the original contract but five or six years before the defalcation
the respondent changed its system to what it called a con-
tinuous audit. On the 4th of June, 1927, its auditor A . F.
Cumming was instructed by resolution and letter that the audit
fee should include "auditing all municipal books and books of

MACDONALD,
the School Board and those of the hospital ; at least three inspec- C .J .R .C.

Lions to be made." Cumming thereafter made what he calls a
continuous audit . He did not make a quarterly audit or exam-
ination of the books . He entered the office when he pleased an d
conducted from time to time a partial examination of the book s
and at the end of the year made a complete and regular audit .
The appellant relies upon the said undertaking that a quarterly
examination would be made by an auditor or expert accountan t
and says that the so-called continuous audit was not in accord-
ance with that undertaking and was brought about by the
respondent's instructions as aforesaid to its auditor . The

led judge finds that although the undertaking was part o f
The contract yet he was justified in treating it as a representa-
tion merely, and that there was only an innocent breach of it .
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COURT OF

	

Richard C . Janion, general agent for the appellant for British
APPEA L_

	

Columbia, called as a witness for the respondent was asked :
1933

	

What, if any, importance would you attach to [the auditing] in consider -

Jan . 10 . ing whether you would accept the application? Attach a great deal of

	 importance for this reason a quarterly audit gives us far better protectio n

CORPORA- than it would if we had a yearly audit and we would feel safer issuing th e

TION OF bond for a quarterly period than on a longer period .
DISTRICT OF

	

PENTICTON

	

Then on cross-examination he said :
V.

	

Are you suggesting if the City of Penticton had put on this applicatio n
LONDON a continuous audit by a competent auditor you would have turned it down ?

GUARANTEE
sot necessarily, no .AN D

	

ACCIDENT

	

I should say not . I put it to you, if that application had contained tha t

Co . LTD. statement, this bond would have been issued just the same? Which state-

ment do you mean ?

That a continuous audit had been substituted for the words "quarterl y
audit"? We would have accepted it, yes .

That evidence was relied upon by the learned judge as sheav-
ing that what he held to be a mere representation was not
material . With much respect I am of opinion that the learne d
judge was wrong in this . I think that undertaking was part of
the contract and not a mere representation and with this ques-
tion I shall deal presently . The contract was therefore in thi s
respect broken. The answer by the witness Janion cannot b e

MACDONALn, accepted as competent on the question of materiality, if tha t
C .J .R .C .

question is to be admitted at all . The policy contains the fol-
lowing stipulation :

AND WHEREAS the enployer has delivered to the company certain state-

ments and a declara i on, <rtting forth, among other things, the duties ,

responsibilities and remuneration of the emplotee, the moneys to be

entrusted to him . and the safeguards and checks kept and to be kept upo n

his accounts, and has consented that such declaration and each and ever y

other of the statements therein referred to or contained, so far as the sam e

are material to the contract . shall form the basis of the contract hereinafte r

eypressed to be made .

AVD WHEREAS the employer warrants the si itements and declaratio n

	

a£slid, so far as the same are material to

	

- contract, to be true, and

t'tat the method of conducting the

	

far as the said state -

	

and declaration are concerned. shall

	

in accordance therewith

during the currency of this agreement .

It then proceeds :
IT Is IIcanny AGREED AND DECLARED that from the date hereof, up til l

the 11th day of December, 1923, at 12 o'clock noon. and during any yea r

thereafter, in re-peat of which the company shall consent to renew tIi

agreement by accepting the aforesaid annual premium, and issuing_ a .

renewal receipt as hereinafter provided subject to the provisions of th e

memorandum and articles of association of the said company. and to the
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conditions and provisoes herein contained (which shall be conditions COURT O F
precedent to the right on the part of the employer to recover under this APPEAL

agreement), the company shall, at the expiration of three months nex t
after proof satisfactory to the directors of the loss hereinafter mentioned

	

193 3

has been given to the company, make good and reimburse to the employer Jan . 10 .
to the extent of the sum of $2,000, and no further, such pecuniary loss, i f
any, as may be sustained by the employer by reason of embezzlement or CORPORA -

theft of money on the part of the employee in connection with the duties TIO v of
DISTRICT O F

hereinbefore referred to, committed during the continuance of this agree- PENTICTO N
ment, . . v.

By paragraph 2 of this policy it is agreed that if the agree-
GEEment be continued beyond the time therein limited the company

	

AN D

shall issue a renewal receipt and the agreement thereby become CoCILnT
continued for the time specified, and the statements, warranties
and conditions made as aforesaid (by the original policy) shall ,
except as materially varied by any statement in writing mad e
at the time of the renewal of the contract, be deemed to be con-
tinued and in full force and effect as therein provided, and shal l
be deemed to have been made upon the faith of such statements ,
warranties and conditions so made as aforesaid .

We were referred in argument to the United States Fidelity
and Guaranty Co . v. The Fruit Auction of Montreal (1929) ,
S .C.R. 1, decided under Quebec law . In its facts that case very
much resembles the one at Bar with this important exception, C .s .s.c

'1ACn .n.c .
.

that the policy did not incorporate the statements correspondin g
to the one here expressed in the policy, and the said Quebe c
statute excluded implications . The express statement of th e
policy only could be looked at to determine whether the state-
ments of the term of the contract was a mere innocent repre-
sentation, which if frank and honest would not avoid the con -
tract. At p. 11 the Supreme Court of Canada said :

Warranties, by force of arts . 2490 and 2491 C .C ., in order to be "a par t
of the contract" must be "expressed in the policy, or so referred to in it as
to make part of the policy . "

At p. 12 the Court said :
lit cases under the law of Quebec, where the insurance company denies it s

responsibility on the ground that some answer or statement was untrue o r
that some term or condition was not respected or observed by the insured ,
the first inquiry is whether such term, condition, answer or statement i s

full on the face or back of the policy and if it is, it must of
course be given ef3'eet to ; but if it is not, the terra, condition, answer o r
statement cannot be regarded as a warranty or a condition precedent .

The Court in that case held that on the whole the answers an d
s of the respondent under the relevant law and cir-
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cumstances were not warranties or conditions precedent, bu t
merely representations which fairly and reasonably interpreted
according to the evidence, were substantially true and involve d
no material concealment . They, therefore, decided in favour
of the insured .

LONDO N
GUARANTEE or was it a mere representation ? And here it is that the facts o f

AN D
ACCIDENT the two cases differ as will be seen from the excerpt given abov e
CO. LTD - from the policy now under consideration and where the statute

law applicable to each differs . Section 2491 of the Quebec Code
declares that an express warranty is a stipulation or conditio n
expressed in the policy or so referred to in it as to make it a
part of the policy. It is stated by the Court in the above cas e
that there are under the Code no implied warranties in fidelity
bonds such as the Court was there considering .

The rule as to materiality is stated in Egbert v. National

Crown Bank (1918), A.C. 903 at pp. 908-9, where the Privy
Council quotes with apparent approval the opinion of Cotton ,

MACDONALD, L .J ., in Holnie v . Bruns/all (1878), 3 Q.B.D. 495, 505 :
C .JJLC .

"The true view, in my opinion, is that if there is any agreement between

the principals with reference to the contract guaranteed, the surety ought

to be consulted, and that if he has not consented to the alteration, althoug h

in cases where it is, without enquiry . evident that the alteration is unsub-

stantial, or that it cannot be otherwise than beneficial to the surety, the

surety may not be discharged ; yet that, if it is not self-evident that th e

alteration is unsubstantial, or one which cannot be prejudicial to the surety ,

the Court will not, in an action against the surety, go into an enquiry as t o

the effect of the alteration, or allow the question whether the surety i s

discharged or not to be determined by the finding of a jury as to th e

materiality of the alteration, or on the question whether it is to th e

prejudice of the surety, but will hold that in such a case the surety himself

must be the sole judge whether or not he will consent to remain liable, not -

withstanding the alteration, and that if he has not so consented he will

be discharged . "

It is not self-evident that the alteration here is unsubstantial :
it was probably the most substantial of any term of the contract .
That being so the learned judge was not at liberty to "go into an
enquiry as to the effect of the alteration, or allow the questio n
whether the surety is discharged or not to be determined by th e

ling of a jury as to the materiality of the alteration ." In

522

COURT OF
APPEAL
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Jan . 10 .

CORPORA-
TION OF

	

The question here therefore is—was the statement that th e
DISTRICT O F
PENTICTON books would be examined quarterly commencing as I think i t

v.

	

means on the 31st of December, 1922, a warranty or condition
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this case the learned judge acting as a jury decided not only tha t
the undertaking aforesaid was an honest and innocent repre-
sentation but that it was an immaterial one, contrary to the rul e
laid down above . The surety here has not consented to be held
liable and Janion's ill-considered answer read in connection with
his examination-in-chief is of no value. We have to deal with
what did happen not with what a witness says would have hap-
pened in another event . In June, 1927, the auditor was author-
ized to make only three audits or examinations of the books and
after that date and during the period in which the defalcation s
occurred only one thorough audit or examination was made : the
continuous audit plan was used .

I refer to the evidence of a witness called by the respondent
one Rutherford who had been employed by previous auditors of
the respondent ' s books. I refer to this not for the purpose o f
shewing that the mistake was that of an apparently competen t
auditor but as shewing his real conception of the meaning of a
"continuous audit ." I think he makes it appear that no thor-
ough examination of the books by an auditor or expert account -
ant was made, under his continuous audit .

The reason at the end of the year you get a bank certificate is because
MACDONALD,

you consider a bank certificate is a necessary part of a thorough audit? Yes .

	

Cs.R.C .
And you only get it once a year? Once a year .

And again :
Did you get the same pay for one as the other? Yes ; but you mus t

understand the work increased from year to year .

The fact is the work was getting too heavy for the remuneration yo u
were getting, so you changed? And other features, too .

To make it easier? To make it easier, yes . . . .

You say you just make a test, pick out some, do you mean? I am refer-
ring particularly to the irrigation roll. We would pick out some of the
accounts receivable in the roll to see that they were posted correctly .

But not go through them all? Would not go through them all .
Never made any pretence of doing that? No, we did not . . . .

I take it from what you say you did not bring your audit of all th e

books up to any definite date? Not up to the same finality as we woul d

at the end of the year .

Did you do that in any of these audits during the year? No . . . . I

can't say there would be any particular difference because we would carr y
out similar work except at the end of the year we would carry it to finalit y
and make a statement and receive the bank certificate as to the correctnes s

of the bank balance.

Another ground of appeal was the answer made by th e
respondent in the application for renewal of the bond in 1930 .

COURT OF
APPEAL

1933

Jan . 10 .

CORPORA -
TION O F

DISTRICT O F
PENTICTO N

V .
LONDON

GUARANTEE
AND

ACCIDEN T

Co . LTD .
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COURT OF It was asked whether White owed it any money and it
APPEAL
—

	

answered "No," which answer was incorrect, but not so to its
1933

	

knowledge. I think the case above referred to of United State s
Jan. 10 . Fidelity and Guaranty Co. v. The Fruit Auction of Montrea l

CORPORA- disposes of this ground of appeal in favour of the respondent
TiON or and I need not therefore consider it further . The third ground

DISTRICT OF

PENTICTON of appeal was that the interest was not correctly given . In view
"

	

of the result that I have come to that the appellant ought t o

McPIILLIPS, J.A . : I agree with the reasons for judgment
and conclusion of my brother the learned Chief Justice . I
merely wish to add that it is made clear to demonstration tha t
the respondent did not carry out the terms of the bond o f
indemnity in respect to having a quarterly audit and failing in
that without proving what could be called in law a waiver of

MCPIIILLIPS, the condition as against the appellant it is idle to contend tha t
J .A . there was compliance with the condition otherwise binding on i t

by substituting a continuous audit . No waiver was established ;
further there was not even a continuous audit as properly under -
stood, nothing but a haphazard and I might rightly say a per-
functory audit at best . The interest of justice is all one way i n
this case . The surety (the appellant) is entitled to have i t
declared that it is under no liability to the respondent upon th e
bond of indemnity. I would therefore allow the appeal .

AIACDONALI, J .A . : Appellant, London Guarantee and Acci-
dent Company, Limited, executed a bond for $2,000 to protec t
respondent municipal corporation agair~ , i the dishonesty of one
of its employees. While acting as ,, ";-gent clerk, assistant
secretary-treasurer, tax-collector and as: n -wr he misappropriate d
municipal funds. The thefts were di-,)vered December 29th ,

MACDONALD, 93 oJ .A .

The bond was executed in 1922 and renewed annually . In
the first application (November 30th, 1922) respondent replie d
to questions submitted, among them the following :

flow often will a thorough examination of applicant's books be made by
an independent auditor or expert accountant? Quarterly. Next 31st
December, 1922 .

LONDO N
GUARANTEE succeed the interest becomes of no importance .

AND

	

I would therefore allow the appeal and dismiss the action .ACCIDENT

	

I

	

f

Co. LTD .

	

MARTIY J.A. would allow the appeal.
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The policy issued contained the following clauses set out i n
abridged form . [already set out in the judgment of MACDONALD ,

C.J.B.C . ]

After the recitals it is provided :
This agreement is entered into on the condition that . . . the

remuneration of the employee and the method of examining and checkin g

his accounts shall remain in every material particular in accordance wit h

the statements and declaration hereinbefore referred to .

In the application for renewal to cover the period in question
(December 4th, 1929) a questionnaire was submitted an d
answered by respondent including the following :

Does he owe any moneys to you at the present time? If so, how much ?

State particulars. No .

As it later appeared the employee at this time had stole n
$1,000 but respondent was not aware of it. I do not think the
word "owe" contemplates such an event .

When the bond was executed in 1922 it was respondent' s
practice to audit the employees' books quarterly . In June, 1927 ,
however, new auditors were appointed and respondent passed a
resolution providing not for quarterly audits but for "at least
three inspections ." This method continued up to and beyon d
the date of the defalcations. The inspection provided for prop-

MACDONALD,
erly interpreted in the light of the words used, aided to some

	

J .A .

extent by the manner in which the work was performed shoul d
not be regarded as an audit or as a "thorough" quarterl y
examination . "Work done pursuant to instructions wa s
described as a "continuous audit" : ( " intermittent" would be a
better term) . Under it the auditor might make an examinatio n
at any time and at the end of the year a full audit for submis-
sion to the council. It was not contemplated that only the audi t
at the end of the year should be complete. Each quarterly
examination had to be " thorough ." The casual nature of th e
inspections is disclosed by this extract from the evidence of th e
municipal clerk :

Under a continuous audit it would be possible for him to run six month s
without a check at all? Yes . As intimated I do not know why it should
be called "continuous" audit but it has been so styled .

A quarterly audit or " thorough examination" as outlined i n
the application (the basis of the contract) would be made a t
fixed periods . Respondent contended that the so-called continu-
ous audit was more satisfactory as employees could not antici -

525
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GUARANTEE made the inspections and yearly audit . It called instead an

AcND auditor who acted before the change was made in 1927 . Ile out -CIDEN T
Co. LTD. lined the methods then followed . We are concerned however

only with the examinations of later auditors . The change in
1927 called for fresh instructions to comply with the conditio n
in the application for a quarterly audit or a "thorough examina-
tion," or for an examination not materially different. Whether
later methods were materially different can only be ascertaine d
by considering what was done by Cumming. True, responden t
was only obliged to give proper instructions and to see in a
general way (e .g ., by receipt of reports) that its instruction s
were carried out . It was not called upon to supervise the audi -

MACDONALD, tor 's work. But what is done under an engagement with th e
J .A . consent of both parties may throw light on the interpretation o f

the phrase "at least three inspections." Cumming knew pre-
cisely what took place . True, in discovery the municipal clerk
said he was familiar with Cumming 's work but it is difficult to
understand how he could act as supervisor of work necessarily
detailed while doing his own work . Further he was not asked
to supervise. However his discovery was placed in evidence by
appellant and must be accepted on this point at least to shew
that in a general way he knew the nature of the auditor ' s work .
He said Cumming
was in various times during each year, not at any set time . He came i n

when he chose to come and spent two or three days at a time, half a doze n

times a year or oftener .

lie could not say how often the cash was checked . IIe was i n
From time to time he checked the cash in the till without warning ; he

verified the bank deposits ; he verified the entries in various books o f

account ; he checked over sinking fund securities : he obtained certificates

from the bankers from time to time only once a year) he drew my atten-

tion to errors or irregularities ; he questioned me from time to time as t ,

why certain things were done certain ways : he reported to the municipa l

APPEAL
before the bond was executed ; it is too late to consider it at thi s

1933 stage. Respondent could not materially change one of the con -
Jan . 10 . ditions of the bond or policy without notice and receipt o f

CORPORA-
approval .

TION of

	

We have no satisfactory evidence as to the nature and exten t
DISTRICT orPENTIC

T ICTO\ of the "inspection" from 1927 to the end of 1930, the timepE

material in this action. Respondent did not call Cumming, wh o
LONDON

COURT of pate a visit . That might properly be a subject for discussion
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inspector ; he asked for an explanation as to anything that did not satisfy COURT O P

him.

	

APPEAL

He did not say that when the accounts were verified a certifi - 193 3

cate was obtained from the bank . It is common ground that this
Jan . 10 .

certificate was only secured at the end of each year. It is I
think obvious that an audit is of little value nor an examination CORPORA-

TION OF
"thorough" unless by a certificate it is shewn that the money the DISTRICT OF

books shew to be on hand is actually in the bank. True, it was PENTICTO N
v .

stated in argument that the pilfering was done by pocketing LONDO N

irrigation taxes, issuing duplicate receipts and destroying one GUARANTE
E AND

of them and then treating these taxes as if they had not been ACCIDEN T
CO . LTD.

paid . In that event a bank certificate would not disclose th e
thefts although large arrears of this nature might arouse th e
suspicions of the auditor.

That there was no quarterly audit during the later period i s
admitted. The clerk gave this evidence :

Do your books indicate that there was any audit completed at the en d

of any quarter? No .

They rather indicate the contrary? That they were not finished up to

each quarter . Yes, they indicate the contrary .

And by saying any quarter I do not necessarily mean the first thre e

months? I took it you did.

Do your books indicate that an audit was finished and completed every MACDONALD,
three months, and every next three months? No .

	

J .A .

It shews the contrary? Yes.

It would of course be more accurate to use the word "thorough
examination" in submitting these questions . However there can
be little doubt that when an auditor is directed to make a "thor-
ough examination" it means a complete audit .

A proper audit should have disclosed discrepancies at a com-
paratively early date thus preventing later thefts and relievin g
appellant from the larger part of its liability. An item of $38.55
proceeds of a dishonoured cheque afterwards paid was investi-
gated. An entry was made to conceal it subsequent to the 31st
of August following . In respect to it we have this evidence :

This much is clear that the entry under date of August 21st which make s
a false entry to conceal this theft was altered? Yes .

That a theft occurred in May and that subsequent to 31st August a n
entry was made to conceal the theft, now if there had been a . e mph, , chec k
of the books between May and the 31st of August which would be before
this entry to conceal the theft was made . it would be likely to be discov-
ered? Not necessarily.

Well, it ought to be . I would think so.

Although the clerk qualified this view to some extent
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am satisfied from all the evidence that his answer should b e
taken as given, viz., that this theft "ought" to have been dis-
covered. Checking certain additions would have disclosed it .
I am satisfied too, judging as best we may in the absence of th e
one witness who could be of assistance, that these audits wer e
unsatisfactory. That however, as already intimated, does no t
determine the inquiry . Respondent did not guarantee a perfec t
audit. It might be that defalcations would pass undiscovere d
under a quarterly audit but if parties to a contract think that o n
the whole greater safety lies in an examination quarterly, and s o
stipulate, it should be adhered to . Its important feature is that
the employee 's accounts are verified every three months . Appel-
lant would then be reasonably assured that no thefts occurred in
that period . That assurance would be of little value unles s
equal care was taken with the quarterly examination, as with th e
final yearly audit.

Before leaving the facts 	 although it is concerned with
another point, viz ., materiality	 I refer to the evidence of
Janion, general agent for appellant company . He gave this
evidence on cross-examination :

MACDONALD, Are you suggesting if the City of Penticton had put on this application

s ,A

	

a continuous audit by a competent auditor you would have turned it down ?

Not necessarily, no .

I should say not . I put it to you, if that application had contained tha t

statement, this bond would have been issued just the same? Which state-

ment do you mean ?

That a continuous audit had been substituted for the words "quarterl y

audit"? We would have accepted, yes .

Naturally this admission was stressed by respondent's counsel .
The trial judge too largely based his finding of fact upon it .
His evidence-in-chief should be read and the form of the ques-
tions considered . He did attach importance to a quarterly audit .
He said in chief :

A quarterly audit gives us far better protection than it would if we ha d
a yearly audit and we would feel safer issuing the bond for a quarterl y
period than on a longer period.

The questions quoted too did not fit the case . IIe was asked
if his company would have issued the bond if the application
required "a continuous audit by a competent auditor" not an
"inspection" or such an audit as was disclosed in evidence .
Further he did not say that under these altered circumstances a
bond would be offered at the same premium . While some weight

COURT O F
APPEAL

193 3

Jan . 10 .

CORPORA-
TION O F

DISTRICT O F
PENTICTO N

V .
LONDO N
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AN D

ACCIDEN T
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should be given to this so-called admission, it should not be COURT OF
APPEA L

regarded as conclusive nor given an exaggerated importance . He

	

—
did not intend that his evidence should differ materially from

	

193 3

that of another accountant who testified for appellant as follows : Jan. 10 .

You heard the evidence given in this case as to how the audit was carrie d

What is the substantial difference between a quarterly audit and what
TION of

DISTRICT O F
they call here a continuous audit as disclosed by the evidence which you PENTICTO N

have heard? From my viewpoint, a continuous audit would not be con-

	

v .

elusive enough. A continuous audit might have periods between one visit LONDON
NTEE

of the auditor and the next of six months or even more. There is no
GeARN

AN
D

definite requirement from the employer to produce a certain statement as ACCIDEN T

to the correctness of the books at any stated period . A quarterly audit Co . LTD .

each quarter you are certain there is a statement from the auditor certify-

ing the thing to be correct .

The thing to be complete, you mean? Yes. Balanced and brought down

and a statement made.

Which of the two in your opinion gives better protection or is there any

difference in the protection the insurer gets? There is a difference . I just

pointed out the quarterly audit from the insurance company's viewpoint

is the safer.

The answer to the question in the application on Novembe r
30th, 1922, in respect to "thorough examination quarterl y" is
part of the contract although omitted from the questionnaire
submitted before renewal in December, 1929 . A clause in the NIACDONALD,

contract in respect to renewal makes that clear . These terms

	

'LA--
and conditions too need not be set out in full in the policy, wher e
it is the basis of the contract notwithstanding the provisions o f
the Insurance Act, B .C. Stats . 1925, Cap. 20, Sec . 14 . (Elgin

Loan and Savings Co . v. London Guarantee and Accident Co .

(1905), 9 O.L.R. 569 . )
We were referred to 32 C .J. p . 1291, note 78 [a] where th e

law based on American decisions is I think correctly sum -
marized :

If the insured cannot bring himself within the conditions of the policy ,

he is not entitled to recover for the loss . The terms of the policy consti-

tute the measure of the insurer's liability, and in order to recover, the

assured must shew himself within thdse terms ; and if it appears that the

contract has been terminated by the violation on the part of the assured ,

of its conditions, then there can be no right of recovery . The compliance

of the assured with the terms of the contract is a condition precedent t o

the right of recovery . If the assured has violated, or failed to perform th e

conditions of the contract, and such violation or want of performance has

not been waived by the insurer, then the assured cannot recover . It i s

immaterial to consider the reasons for the conditions or provisions on

which the contract is made to terminate, or any other provision of th e

on, did you? Yes, part of it .
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COURT OF policy which has been accepted and agreed upon . It is enough that th e
APPEAL parties have made certain terms, conditions on which the contract shal l

continue or terminate . The Courts may not make a contract for the parties.
1933

	

Their function and duty consist simply in enforcing and carrying out th e
one actually made.

Jan . 10 .
Reference was also made to United States Fidelity and

CORPORA- Guaranty Co . v. The Fruit Auction of Montreal (1929), S.C.R.
TION OF

DISTRICT OF 1 at pp . 16-7, where Rinfret, J. said :
PENTICTON But, what was the representation made by the respondent? What coul d

v .

	

the appellant fairly and reasonably understand by the answers the respond-
LOaDON ent made to its questions, if not that the respondent had engaged th e

GUARANTEE
services of a reputable accountant, that this accountant would audit th e

AND

	

books of Cambridge and Cadieux monthly, and that, in the course of doin g
ACCIDEN T
Co

	

so he would cheek the accounts and would be expected to perform all th e. LTD .
ordinary duties of an auditor? The appellant was thus informed that the
respondent would trust to its auditor for these purposes, and its answers
implied nothing more . The appellant did not expect that the directors o r
the officers of the respondent would check the work of their auditor and
would review it to find out whether it had been properly carried out . They
had the right to believe that it would be, and to assume that it was . More -
over, as stated by one of the expert accountants heard in this case, a review
of the auditor's work was quite out of the question . It would not b e
apparent to anybody who looked at the books that they were not correct .
This "would not appear unless one actually set himself down for an abso-
lute investigation . "

The insurance company never expected that such investigation would b e
made . It knew that the respondent, by its answer, meant nothing more
than that it undertook to have an auditor, reputed to be competent, an d

MAOnoxALD,
to see that this auditor should make a monthly audit .

J.A . I quote this extract chiefly for the last sentence it contains .
Respondent did not "see that this auditor" made a (quarterly )
audit ; in fact it did not give instructions for "a quarterl y
thorough examination." When one makes a contract to have a
certain thing done by another in a specified way he at least mus t
satisfy himself that the party selected is doing the work in tha t
special way however unsatisfactory the actual work may be .

Whether or not the departure amounts to a material chang e
in the terms of the contract is a question of fact and must b e
determined according to the varying features of each case. The
main facts are not in dispute and inferences may be drawn . The
change
is material to an insurance risk when it naturally and substantiall y
increases the probability of that event upon which the policy is to become

payable .

It is a matter of substantial probability not of certainty . A
definite requirement for a thorough examination was exacted .
That such a safeguard was better than "at least three inspec-
tions" and much better than the method actually followed seems
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to me to be beyond question. The point may be tested in anothe r
way. Let us suppose that when a "thorough quarterly examina-
tion" was under consideration before the bond was execute d
respondent said : "That will not involve an examination of bank
balances to see if the amounts shewn to be on hand by the book s
are on deposit in the bank." Can there be any doubt as to
appellant's reply ? Or, to come to the point in issue, if respond-
ent stated that its interpretation of a "thorough quarterly exam-
ination was at least three inspections" is it not probable that th e
bond would not be given ; at all events at the same premium ?
Respondent would at least be asked what it meant by "inspec-
tions ." The test as shewn by the cases is whether or not had th e
true nature of the examination been disclosed originally w e
could on a fair consideration of the evidence decide that it woul d
not have influenced a reasonable insurer to decline the risk or to
stipulate for a higher premium . Further, the fact that the ques-
tion is asked in a specific way, viz ., "a thorough examination"
has a bearing on materiality. It shews that faith is placed in
its efficacy.

MACDONALD,In view of these considerations and keeping in mind the terms

	

J .A .

of this contract, viz., that "this agreement is entered into on the
condition . . . that the method of examining and checkin g
his accounts shall remain in every material particular in accord-
ance with the statements and declarations ." I think there is no
doubt that the terms of the contract were not adhered to . Just
as these stipulations were made the basis of the contract so wa s
a particular kind of examination made the basis of the audit .
Further on the question of onus I think when respondent, wit -
tingly or not, changed the character of the audit, it was oblige d
to shew that the change did not affect the risk . It offered no
evidence to satisfy this burden . There was in fact no evidenc e
available as it simply passed on a resolution containing ambig-
uous instructions to the auditor making no effort to see that
even, as framed, these instructions were carried out .

I would allow the appeal.

Appeal allowed.

Solicitor for appellant : J. Fred . Downs.

Solicitor for respondent : 11. .11. Colquhoun .

COURT O F
APPEA L
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mu."'P, a. CORKILL ND CORKILL v . VANCOUVER RECRE A -
1933

	

TION PARKS LIMITED.

Feb . 28 .
Damages—Negligence--Husband and wife—Injury to wife—Husband' s

CORKILL

	

right of action—Servitium et consortium .
v .

VANCOUVER It is a tort actionable at the suit of a husband to take away, imprison o r

PARKS LID.
do physical harm to his wife if the act is wrongful as against the wife ,

and the husband is thereby deprived of her society or services, and th e

husband is entitled to damages for the loss of the wife's services a s

housekeeper and the loss of her society and companionship .

ACTION by husband and wife for recovery of damages fo r
Statement injury to the wife . Tried by MunmHY, J. at Vancouver, on

the 21st of February, 1933 .

Gill, for plaintiffs .
Bull, K.C., for defendants .

28th February, 1933 .

Mt nvnv, J . : At the trial I reserved the question of damage s
to be awarded the husband so that the matter of recovery fo r
consortium might be further considered .

The law is set out in Salmond on Torts, 7th Ed., 513-4, a s
follows :

It is a tort actionable at the suit of a husband to take away, imprison ,

or do physical harm to his wife, if (a) the act is wrongful as against the

wife, and (b) the husband is thereby deprived of her society or services .

A husband has a right as against third persons to the consortium e t
servitium of his wife, just as a master has a similar right to the sereitium
of his servant . Any tortious act, therefore, committed against the wife i s

actionable at the suit of her husband, if he can prove that he was thereby

deprived for any period of her society or services (per (pod consortium, et
serritium amisit) .

From this it would appear that there are two grounds o n
which the husband is entitled to damages, serritium, the loss of
the wife's services as housekeeper, etc., consortium, the loss of
her society and companionship .

Now it is true that in the present ease the wife was not absen t
from the home but, as a result of the accident, she has been sinc e

RECREATIO N

Judgment



`t'?~i'_",_

	

t ._`+':X54'. ",3'~t>-' :v,-r_ .'~?'`..,,`%c_ i• ..:'r:IhYtr3~'Yt:~3i~c i . .r ~ie

	

---=1 .oawiwr. ". .fs:"a_.

53 3

MURPHY, J.

193 3

Feb. 2 .

CORKILL
V .

VA NCOUV' E R
RECREATIO N

PARKS LTD .

Judgment
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in a highly nervous condition which not only renders it impos-
sible for her to fulfil her household duties but clearly I think
makes her a very different person from the standpoint of com-
panionship and society. She has been unable to control thi s
condition up to the present and that loss of control I find to be
directly attributable to the accident . Under these circumstances
I think the husband is entitled to have damages assessed not onl y
for loss of services but also for loss of society and companion -
ship . So that the matter may be taken to a higher tribunal, i f
thought advisable, I will assess these damages separately . I
award the husband $200 for loss of servitiutn and $200 for loss
of consortium.

Judgment for plaintiff

REX v. JUNG SUEY IIEE .

Statute, construction of—Chinese Immigration Act—Applicant for entry—

Examination by controller—Order for deportation—Habeas corpus —

Appeal—R .S .C. 1927, Cap . 95, See. 10, Subsec . 2 .

Subsection 2 of section 10 of the Chinese Immigration Act provides, inter
cilia, that if, on the preliminary hearing of an applicant for entry int o

Canada, the controller is not satisfied that such person is entitled to

remain in Canada, the hearing shall be thereupon adjourned for forty -

eight hours or for such longer period as the controller may see fit, and

an opportunity shall be given such person to consult with duly

accredited legal counsel .

Upon the applicant arriving at victoria, she was examined the followin g

day by the immigration inspector, and three days later by the con-

troller, who then ordered that she be deported . An application for

discharge from custody on habeas corpus proceedings on the groun d

that the controller had not complied with the requirements of section

10 (2) of said Act, was dismissed.

Held, on appeal, affirming the decision of GREGORY, J ., that although the

controller (lid not follow the procedure strictly, the applicant wa s

given an opportunity to retain counsel after the preliminary hearing

by the inspector, and no injustice was done to her, the order of th e

controller should therefore be sustained .

COURT O F
APPEAL

1932
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V .
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JUNG SUEY
MEE of Jung Suey Mee for discharge from custody . Jung Suey Mee ,

otherwise described as Choy Hung Tin, arrived from China o n
the steamship Tyndarus on the 23rd of February, 1931, an d
was examined by George A. Hart, the immigration inspector at
Victoria on the 24th of February, 1931, and on the 27th of

Statement February following the applicant (defendant) was examined b y
the controller . Two other witnesses were then called and afte r
they had been examined the applicant was recalled and asked
questions in relation to the answers given by the other two wit-
nesses . The application for entry into Canada was rejected b y
the Controller who ordered her deportation to China as a perso n
of Chinese origin . Before taking these proceedings the appli-
cant appealed to the minister from the decision of the controller ,
and the controller ' s decision was affirmed .

The appeal was heard at Victoria on the 6th day of July,
1931, before MACDONALD, C .J.B.C., 1CPIIIL LIPS and MAC -

DONALD, M.A .

O'Ilalloran, for appellant : The controller did not hold a n
examination as required by section 10 of the Chinese Immigra-
tion Act, as the examination that was held was not adjourned
for forty-eight hours . The appellant is a Canadian citizen . The
examination as held was improper : see Phipson on Evidence ,
7th Ed., p . 106 ; Ross v . Helm (1913), 3 K.B. 462 .

Crease, I .C ., for the Crown : She failed to satisfy the con -
Argument troller as to her identity under section 5, clause (c) of the Act ,

and a further examination was not necessary . The controller i s
not bound by the same rules of evidence and the same lines of
procedure as required in ordinary Courts of Justice : see In re

Lou' Hong Hing (1926), 37 B .C. 295 at p. 303 ; Wilson v .

Esquimalt and Nanaimo Ry . Co. (1922), 1 A.C. 202 ; Re Yee

Poo (1925), 56 O.L.R. 669. As to the forty-eight hour adjourn -
t, that is merely directory, she did not want counsel and n o

COURT OF Per McPxILLZPs, J.A. : The provisions of section 10, subsection 2 is not
APPEAL

	

imperative but merely directory, and the appeal should be dismissed.
Re Yee Poo (1925), 56 O .L .R . 669, followed .

193 2

July 6
•	 APPEAL by defendant from the order of GREGORY, J. of the

REx

	

26th of June, 1931, quashing a writ of habeas corpus issued
v.

	

herein on the 12th of June, 1931, and refusing an application
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injustice was done : see The King v . Lim Cooie Foo (1930), 43 COURT OF
APPEA L

B.C. 54 .
O'Halloran, in reply : The non-compliance with section 10

	

193 2

(2) is entirely separate from the question of evidence : see Peg. July 6 .

v . Ellis (1844), 6 Q .B. 501 .

	

REX
v .

MACDONALD, C .J.B.C . : I think the appeal must be dis- '7L%t
F'

missed. The evidence of the girl herself makes it perfectl y
clear that she is impersonating someone else, and that she is no t
entitled to be admitted to Canada . In that respect the finding
of the controller is right.

The only other point that arises in the case is that the con -
troller did not follow the procedure pointed out by the statute .
I think it is clear that he did not follow that procedure strictly
speaking, that is to say, instead of formally adjourning the firs t
preliminary hearing for forty-eight hours he merely allowed th e
case to rest for forty-eight hours before rehearing it again . So
far as the justice of the case is concerned she was not injured by MAC DOBC LO ,

that, because she was given the opportunity to obtain any advan-
tage she might be entitled to from the adjournment, and she did
not take advantage of that though advised that she might retai n
counsel . Where large powers are entrusted to a public officer ,
they may well be improperly exercised, and where Parliament
has laid down a course of procedure the officer should follow tha t
course of procedure, and if he does not, may be open to censure .
On that question in this ease I do not propose to pass an opinio n
either one way or the other . I am satisfied no injustice has been
(lone to her . I think therefore that the order of the controller
must be sustained, and she must be deported .

McPHILLU>s, J ._l . : In my opinion the appeal fails. The
evidence of the applicant is not convincing that there is Cana-
dian citizenship or Canadian domicil . In truth her change of
position is so complete, and with such detail, that she is anothe r
person than the person she said she was in the first instance, that asap

JIA
LrPS ,

it is idle for her to hark back to her first story . The later state-
ment is upon oath submitted to her in conformity with the la w
of her country of origin, the oath was taken in . that form, and
we can assume reasonably that she has undertaken thus to swear
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to the true facts, and that those facts are as stated . Those facts
prove beyond a question of doubt that she has neither Canadia n
citizenship nor Canadian domicil .

With regard to section 10 of the Chinese Immigration Act ,
providing for a forty-eight-hour adjournment being given, the
procedure was such that it can be reasonably said the statute was
complied with, then there was an adjournment of forty-eigh t
hours really between the inspector's hearing and the controller' s
hearing. But apart from that we have the decision of the Cour t
of Appeal of Ontario in Re Yee Foo (1925), 56 O.L.R . 669 ,

where that Court held that that provision was not an imperative
provision ; and I may say that that was clearly brought out ,
because the learned Chief Justice of Ontario held to the con-
trary. In giving a dissenting opinion, he said that section 1 0
made it imperative that the controller should adjourn the hear-
ing for forty-eight hours, therefore it is clear that the Court o f
Appeal of Ontario has held that it is not an imperative pro -
vision, but merely directory . And therefore I do not see why
we should disagree with that opinion, when we try as far as we
can to have uniformity of decision in Canada on Federal statut e
law. I certainly do not disagree with the opinion of the Cour t
of Appeal of Ontario . And therefore the only objection which
seemed to me at first to be rather formidable, is swept away.
And the facts sweep the case away anyhow .

MACDONALD, MACDO ALD, J .A.. : I take the same view as the Chief
J.A .

	

Justice.
Appeal dismissed .

Solicitors for appellant : O'Halloran d Harvey .
Solicitors for respondent : Crease di Crease .
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MARSH MAN v . BREADIX AND CHRISTIE :
SCOTT & PEDEN, GARNISHEES.

Attachment of debts—Garnishee order—Agreement to pay debt to judgmen t
debtors after service of garnishee order—Creditors' Relief let . R.S.B.C . Jan . 10 .

1924, Cap . 59—R.S .B.C . 1924, Cap . 97 .
MARSHMA N

The plaintiff having recovered judgments against the judgment debtors, a BREA
.v
DIN

	

garnishee order was issued on the 24th of February, 1932, attaching

	

AN D

	

moneys in the hands of the garnishees for a debt owing by them to the

	

I1RrsT1 E

judgment debtors . Prior to this the garnishees had purchased certain

cattle from the judgment debtors, and on proceedings taken in th e

County Court the bill of sale was set aside, on the ground that it wa s

in fraud of the creditors . By agreement in writing between the gar-

nishees and the judgment debtors of the 10th of June, 1932, the

garnishees agreed to return the cattle to the judgment debtors, less

some of which had been destroyed by order of the Government, als o

the sum of $350, allowed them by the Government for the cattl e
destroyed. The garnishee issue was tried on the 4th of July, 1932 ,

when it was held that on the date of the garnishee order the garnishee s

were not indebted under obligation or liable to the judgment debtor s

and the garnishee summons was dismissed .

Held, on appeal, reversing the decision of LAWMAN, Co. J ., that the gar-

nishees agreed to pay the $350 to the judgment debtors as a debt owin g

by them to the judgment debtors after the service of the garnishe e

order, and the $350 had been impressed in the hands of the garnishee s

with a charge in favour of the appellant as from the service of th e

garnishee order on the 24th of February, 1932, and the plaintiff i s

entitled to an order against the garnishees for this sum .

APPEAL by plaintiff from the decision of LAMPHA_N, Co. J .
of the 6th of July, 1932, holding that the garnishees (respond-
ents) were not at the date of the garnishee order (Februar y
25th, 1932 )

	

.herein indebted, under obligation or liable to the
judgment debtors, and dismissed the application . The plaintiff
recovered judgments against the judgment debtors on the 22nd

statement
of January, 1932, on the 13th of February, 1932, and on th e
22nd of February, 1932, and on the 25th of February followin g
a garnishee order was issued against the garnishees . The gar-
nishees, to whom the judgment debtors owed $1,600, purchase d
by bill of sale from the judgment debtors seventeen cows, a
Jersey bull, a colt and a filly for $605 . The garnishees had
removed the cattle with the exception of one cow- and the two

COURT O F
APPEAL

1933
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horses, and shortly after the sheriff, under the plaintiff's execu -
tion, seized the cow and the two horses, and on an interpleade r

	

1933

	

issue between the plaintiff and the garnishees, the above bill o f
Tan . 10 . sale was declared void, and on appeal the judgment of LARiP-

MARSHMAN
AAN, Co. J. was affirmed . Some of the cattle taken over by th e

	

v.

	

garnishees were declared turbercular by the authorities an d
BREA DS' destroyed, for which they received $350 from the Government ,
('TLRISTIE and shortly after the judgment of the Court of Appeal, an agree-

ment in writing dated the 10th of June, 1932, was entered int o
between the garnishees and the judgment debtors that the bill o f
sale be thereby cancelled and the transaction thereby evidence d
be reversed and that the remaining animals should be deemed t o
be the property of the judgment debtors and that the garnishees

statement should pay to the judgment debtors $222 .47 being the said su m
of $350 received by them from the Government less a sum o f
$110.03 they claimed to deduct in respect of moneys disburse d
on account of the judgment debtors, which deduction on th e
hearing of this appeal was disallowed as against the appellant .
On the trial of the garnishee issue as to the right of the plaintiff
to the $350 received by the garnishees from the Government fo r
the destroyed cattle, the plaintiff's claim was dismissed.

The appeal was argued at Vancouver on the 5th of Octo -
ber, 1932, before MACDONALD, C .J.B.C., MARTIN, GALLZHER ,

_McPniLLIPs and MACDONALD, JJ.A .

Prior, for plaintiff : The bill of sale was declared fraudulent
and void as against the plaintiff who is entitled to the mone y
received by the garnishees for the destroyed cattle : see Ez part e

Blaiberg (1883), 23 Ch . D. 254 at p. 258 ; Commercial Bank

v . Wilson (1868), 14 Gr . 473 ; Marks v . Feldman (1870), L.R .

5 Q.B. 275 at pp. 281-2 ; Lanning, Fawcett c6 Wilson, Ltd . v .

Klinkkammer (1916), 23 B.C. 84 ; Gerrie v. Rutherford
Argument (1885), 3 Man . L.R . 291 ; G. A. Hanlcey c6 Co . v . Vernon

(1926), 36 B.C. 401 . We have priority over the other credi-
tors : see xtilinger v . Davis (1914), 20 B.C. 447 ; R. B. Ander-

on d ion. v. Dauber° (1915), 22 B .C. 21.8 . The subsequen t
agreement between the garnishees and the debtors did not affec t
the liability of the garnishees : see Beaucharup v . llesser and

Ilanham, Garnishee (1910), 3 Sask. L .I . . 59 .

COURT OF
APPEAL
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D. S. Tait, for respondents : The question is decided by th e
Act. The former judgment only applied to the three animal s
that had not been taken away by the garnishees . The bill of sal e
remains good as between the parties : see Parker on Frauds on
Creditors and Assignments, 235 ; Holmes v. Holmes (1913), 6
Sask . L .R. 171 ; Goldsmith v . Russell (1855), 5 De G . M. & G.
547 ; Reese River Silver Mining Co . v. Atwell (1869), L .R . 7
Eq. 347 ; Cornish v . Clark (1872), L .R. 14 Eq. 184 ; Bolt v .

Smith (1856), 21 Beay. 511 ; Donohoe v . Hull Bros. & Co.
(1895), 24 S .C.R. 683 at pp. 688 and 697 ; 5 C.E.D. (Ont .) ,
p . 391, note (dd) ; McKay v. Bank of Montreal (1932), 3
D.L.R. 226 .

Prior, in reply, referred to Meharg v. Lumbers (1896), 23
A.R. 51 .

Cur. adv. volt.

10th January, 1933 .

MACDONALD, C.J.B.C. : The plaintiff (appellant) recovere d
judgments against the judgment debtors on the 22nd of January ,
1932, on the 13th of February and on the 22nd of February ,
1932. On the 24th of February, 1932, the garnishee order wa s
issued attaching moneys in the hands of the garnishees as for a
debt owing by them to the judgment debtors. The sheriff certi-
fied that on the 25th of February, 1932, he had no warrants o f
execution in his hands other than those of the appellant . The
garnishees had purchased certain cattle from the judgment

,rACDONALD ,
debtors prior to this time and on proceedings taken in the C .J .B.C .

County Court the bill of sale was set aside on the ground that i t
was in fraud of creditors . The garnishees on the 10th of June ,
1932, returned the cattle less some which had been destroyed by
the order of the Government and also the amount of $35 0
allowed them by the Government for the cattle destroyed . The
garnishee issue was tried on the 4th day of July, 1932, and at
that time the said agreement of the 10th of June was not know n
to the appellants or their agents and was not mentioned to th e
Court by either of the other parties to the suit . The learned
judge therefore held in ignorance of the agreement of the 10th
of June that the garnishees owed the appellants nothing whereas
the said sum of $350 had been impressed in the hands of the

COURT O F
APPEAL

193 3

Jan . 10 .
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V .
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CHRISTI E

Argument
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garnishees with a charge in favour of the appellant as from th e
service of the garnishee order on the 24th of February, 1932 .
(R . B. Anderson & Son v . Dawb.er (1915), 22 B.C. 218. )
The agreement of the 10th of June was concealed from the
appellant by the garnishees and the judgment debtors . On this
appeal the appellant's solicitor moved for leave to adduce th e
evidence of the said concealment which is contained in hi s
affidavit sworn on the 16th day of September, 1932, and I would
grant the leave.

It further appears that the garnishees paid or agreed to pay
the said sum of money over to the judgment debtors as a deb t
owing by them to the judgment debtors after the service of th e
garnishee order. That order, therefore, bound the money i n
appellant 's favour until the final disposal of the proceedings .
In these circumstances the appellant is entitled to an order
against the garnishees for the sum of $350 with full costs includ-
ing further evidence admitted. To this extent the appeal i s
allowed .

MARTIN and GALLIJIER, JJ.A. would allow the appeal .

MCPIuLLIPS, J .A . : I am in agreement with the reasons for
judgment of my learned brother the Chief Justice, and would
allow the appeal .

MACDONALD, J.A . : The appellant is a judgment creditor of
the defendants Breadin and Christie and the respondent gar-
nishees. Appellant obtained an order attaching all debts .
obligations, etc ., owing by respondent to the judgment debtor s
for $467.70. Respondents denied liability. On trial of thi s
issue before LAMPMAN, Co. J., it appeared that sometime pre-
viously respondents purchased some livestock from the judg -

MACDONALD,
J .A . ment debtor but before delivery of three of them they wer e

seized by the sheriff at the instance of the appellant . An issu e
was directed to determine whether or not the bill of sale unde r
which the present respondents claimed the animals was valid
and it was held that it constituted a fraudulent preference an d
was void as against the sheriff and this appellant . On appea l
this judgment was affirmed .

Some of the cattle covered by the bill of sale were found to

540
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be tubercular and were ordered to be slaughtered and respond- COUPET OF

ents herein, as purchasers, claimed and received the compensa-
tion payable by the Government amounting to $350 . It is this

	

193 3

sum that appellant, as judgment creditor, seeks to attach on the Jan. 10.

ground that the bill of sale having been set aside, and respond- VIARSFIALA x

ents still holding the fund it is due and owing to the judgment

	

v .

debtor and subject to attachment and that appellant, as the only
BREADI N

5

	

A n

creditor with an execution in the hands of the sheriff, is t"nRrsTI E

entitled to be paid this amount to the exclusion of any othe r
creditors of the judgment debtor . It is, he submits, a sum that
may be attached by way of equitable execution . LAMPMAN ,

Co. J. declined to accede to this claim and the garnishee sum-
mons was dismissed. From that order this appeal is brought .

On the trial of the first issue it was held, as stated, that th e
bill of sale referred to was null and void against the sheriff an d
this appellant . What follows ? Jesse], M.R. in Ex parte Mai -

berg (1883), 23 Ch. D. 254 at p . 258 said :
What is the meaning of being fraudulent and void "as against" a perso n

who has a security upon or a demand against the goods? Surely it mus t

mean void in order to give effect to that security or that demand. I cannot
understand the words "as against" in any other sense . If it meant "void

MAOno
A
N A

.
rv,

J .
to all intents and purposes," why did not the Act say so? If the bill of sale

is to be void as against the sheriff that must mean void for the purpose o f
letting in his claim . That is the obvious meaning. The bill of sale remain s

good as against the person who gave it. That seems to me to be the mean-

ing of declaring a deed fraudulent and void as against a particular person ;
it makes it void merely to the extent of his claim. The result would he
that if an execution was put in, without any bankruptcy of the grantor, th e

execution creditor must be satisfied out of the goods in priority to the bil l

of sale holder .

It was held that the bill of sale was good as between th e
parties but if void as against appellant it can only be good t o
the extent of the excess, if any, after satisfying appellant' s
claim. It is wholly void as against appellant (Commercial
Rank v. Wilson (1868), 14 Gr . 473 at pp. 480 and 481 .

As to the debt being attachable I think there is no doubt . As
found, the respondents received the $350 from the Governmen t
because it had a bill of sale . The bill of sale, although good
between the parties (to the extent of any excess) is wholly voi d
as against the appellant and this sum therefore is the subjec t
of a "claim or dclnanl " (section 3, Cap . 17, R.S. R .C. 1924)
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It is ., liability andAPPEAL
an action could be maintained to recover it .

1933

	

After the attaching order was served an agreement was
Jan. 10. entered into between the judgment debtor and respondent s

~ZAR9xMAti
(garnishees) whereby it was agreed that the bill of sale shoul d

v .

	

be cancelled and regarded as non est, so that the moneys i n
BREADI question should be treated as the property of the judgmentAN

D CHRISTIE debtors. Such an agreement, whether intended to defeat th e
primary creditor or not, cannot be permitted to operate t o
defeat the legal rights acquired. I agree with the views
expressed by Wetmore, C.J. in B.eauchamp v. Messer and Han-

ham, Garnishee (1910), 3 Sask. L.R. 59 and the same prin-
ciples are applicable in this case .

MACDONALD, The question remains as to whether appellant alone should
J .A . share in the fruits of this attachment. There is a certificate

by the sheriff that when the order was served no other writ or
warrant of execution or certificate under the Creditors' Relief
Act was in his hands . Appellant therefore is entitled to pay-
ment of the moneys attached . Slinger v. Davis (1914), 20
B.C. 447 and R. B. Anderson & Son v . Dawber (1915), 22 B.C .
218 may be usefully referred to. See also section 34 of Cap .
59, R.S.B.C. 1924 .

I would allow the appeal.
Appeal allowed.

Solicitor for appellant : C. J. Prior.
Solicitors for respondents : Tait & Marchant.
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BILLINGSGATE FISH LIMITED v. BRITISH
COLUMBIA SUGAR REFINING COMPAN Y

LIMITED .

MACDONALD,
J.

193 3

March 17 .

BILLINGS-
GATE FISII

LTD .
A tenant carrying on a fish business is entitled to recover damages for a

	

v.

nuisance which affects his use and enjoyment of the leased premises, BRITIS H

notwithstanding his knowledge of the existence of the nuisance when
COLUMBI A

SUGAR
he entered into the lease.

	

REFININ G
CO . LTD.

ACTION for damages arising out of an alleged nuisance . The
plaintiff leased a portion of a wharf constructed by the Vancou-
ver Harbour Commissioners, where he carried on a smoked an d
fresh fish business, the premises consisting of a smoke-house an d
storage space. The wharf was on Burrard Inlet immediatel y
adjoining the property of the defendant . The defendant used Statement

on its premises a chimney which from time to time emitte d
quantities of black smoke, fumes, ashes or dust, which were
deposited on the premises of the plaintiff to the injury of th e
fish . The plaintiff claims that owing to the damage thus caused
to its business and property, it was compelled to relinquish th e
premises and carry on its business elsewhere . Tried by MAC-

DONALD, J. at Vancouver on the 10th of March, 1933 .

Fletcher, for plaintiff .
Hossie, K .C., and Ghent Davis, for defendant .

17th March, 1933.

MACDONALD, J. : Plaintiff seeks to recover damages fro m
defendant arising out of an alleged nuisance created and main-
tained by the defendant .

It appears that, prior to May, 1931, the plaintiff had been
Judgment

carrying on a smoked and fresh fish business upon a wharf a t
the foot of Gore Avenue in the City of Vancouver. He then
moved and became a tenant of the Vancouver Harbour Com-
missioners upon the wharf con strutted Lv such Commissioner s

Nuisance—Smoke, fumes and ashes—Damage to business and property—
Right of tenant to sue for damages .
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on Burrard Inlet, immediately adjoining the property of th e
defendant, which had been for years carrying on an extensive
sugar-refining business . The premises leased by the plaintiff
consisted of a smoke-house and storage space. The defendant
had in use upon its property a chimney, which, I find, from tim e
to time emitted quantities of black smoke, fumes, ashes or dus t
which were deposited on the premises of the plaintiff to th e
injury of its fish, both fresh and smoked . Plaintiff, under th e
circumstances, repeatedly complained of the damage which wa s
thus caused to its business and property, but the nuisance thus
created by the defendant was not remedied though the defend -
ant was well aware of its existence . Plaintiff alleges that conse-
quent upon such loss and damage to its business, it was com-
pelled to relinquish use of the premises and to carry on it s
business elsewhere.

Defendant contended that the plaintiff had misconceived it s
action and that, if any wrong had been committed and damag e
ensued, redress therefor could only be obtained by action on the
part of the Harbour Commissioners and not by the defendant .

Judgment NO authority was cited to support such contention . Upon the
facts here presented I do not. think it is tenable. In my opinion
the law is otherwise . 46 C.J., p. 738, states it to be as follows :

A lessee is entitled to recover damages sustained by him during his

tenancy from the maintenance of a nuisance which affects his enjoymen t

and use of the premises, although he leased the property or renewe d

his lease thereof after the creation of the nuisance, and with knowledge of

its e_sistence, for a tenant who "comes to a nuisance" should be accorded

the same degree of protection as one who purchases property near an exist-

ing nuisance.

A number of American decisions are referred to, in suppor t
of this proposition.

To the same effect Garrett on the Law of Nuisances, 3rd Ed . ,
at pp. 234-5, states :

The Court will not grant an injunction at the instance of the owner a s

distinguished from the occupier in respect of a nuisance not necessaril y

permanent in character ; such, for instance, as that caused by smoke, whic h

may at any time cease with a different mode of user of the premises, or the

noise of machinery . . . . Simpson v . Savage (1856) 3 Jur . (N .s .) 161 :

26 L .J ., C .P . 50 ; 1 C .B . (N .S .) 347 ; Jones s . Chappell (1875), L .R . 20 Eq .

539 : 44 L .J ., Ch. 658 ; Mum ford v . Oxford, Worcester and Wolverhampto n

Railway Co . (1856), 1 H. & .N . 34 .

Sir G. Jessel, M.R., in Jones v. Chappell, supra, after

MACDONALD,
J .

193 3

March 17 .

BILLINGS -
GATE FIS H

LTD .
V .

BRITIS H
COLUMBI A

SUGA R
REFININ G
Co . LTD .
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referring to Simpson v. Savage, supra, says (L.R. 20 Eq. at MACDONALD,
J .

p. 543) :
The injury is a temporary nuisance, because the saws might be stopped

	

1933

and the steam-engine might cease working at any moment . It is only an march 17
.

injury to the occupier, and the landlord cannot bring an action, because

before his estate comes into possession the nuisance may have ceased, or the BILLINGS -
person committing it may choose to make it cease the moment the estate GATE Frsx

comes into possession .

	

LTD .
The case of Maniford v. Oxford, Worcester and [folverhannp- BRITIS H

ton Railway Co ., supra, illustrates the rights of redress respec C SLC4x
IA

tively of an owner and his tenant, as to a nuisance in an adjoin- REFININ G

ing property affecting their use and occupation . There was in CO . LTD .

that case a hammering and noises in a shed adjoining the plaint-
iff ' s property and they, as landlords, complained that this consti-
tuted a great nuisance to them, but at the trial Bramwell, B .
instructed the jury along the lines which resulted in a verdict
for the defendants . Then upon appeal Pollock, C .B. at p. 35 ,
said as follows :

The hammering and noises may be stopped and the shed removed at an y

time. In order to give a right of action to a reversioner the injury mus t

be of a permanent character . It was so laid down in Baxter v . Taylor

(1832), 4 B . & Ad . 72, where it was held that an action would not lie b y

a reversioner against a stranger for entering on land held by a tenant on Judgmen t
lease, though such entry was in the exercise of an alleged right of way.

Alderson, B . to the same effect said :
A reversioner cannot maintain an action for an injury not necessaril y

permanent . This injury is not, in its nature, permanent . Till the rever-

sioner comes into possession he is not prejudiced .

Bramwell, II ., who was the trial judge, stated his view of
the law as follows :

I am of the same opinion . The action should have been brought by the
tenant. In point of law, there could not have been the alleged damage to

the reversion ; therefore there was nothing to have to the jury .

Then defendant took the ground that, even if it had com-
mitted a nuisance, it was relieved from liability through th e
result of a conversation with the chairman of the Ilarbou r
Commissioners after complaint had been made . It appears
that the chairman changed his attitude as to the complaint and,
according to the managing director of defendant company, gav e
his approval to the continuance of the nuisance . It was stated
that. this course was followed in the interest of the coal industr y
of the Province . I doubt if the chairman could thus bind th e
Harbour Commissioners but, in any event, it would not, a s

35



546

MACDONALD,

J .

193 3

March 17 .

BILLINGS -
GATE FISH

LTD .

V .
BRITIS H

COLUMBIA
SUGAR

REFINING
Co. LTD .

Judgment

BRITISH COLUMBIA REPORTS .

	

[Von .

between the plaintiff and defendant, have any legal effect . A
landlord could not thus impose the burden upon its tenant, o f
suffering from a nuisance caused by an adjoining occupant o f
land. He might perchance indemnify the wrongdoer from an y
liability, but this is not even suggested .

A contention was made and evidence adduced that the use o f
pulverised coal, and the consequent nuisance, was unavoidable ,
because there was not at the time of such user known to science ,
and available to industry, any means of preventing the escap e
of non-combustible substances consequent upon the use of suc h
coal as fuel . While this may have been true as to their usin g
pulverized coal, still it was submitted and proved that the wron g
done might have been avoided, with very little expense, by the
use of oil . Thus this ground proves of no benefit to the defend -
ant by way of excuse or avoidance of its responsibility .

The premises leased by plaintiff were suitable and intende d
for the purpose of its business so it follows that the plaintiff
should be awarded damages for the nuisance and loss whic h
ensued. The damage is divided into two heads : First, the
destruction of fish or rendering it unfit for sale . Then the mor e
serious complaint on the part of the plaintiff was that he los t
custom, through being unable to supply fish suitable for sale i n
his business . I gave counsel for the plaintiff an opportunity o f
presenting a written argument as to the damages claimed. It
has not afforded me much assistance as to damages arising from
a nuisance. The difficulty is apparent and I am left practicall y
in the same position as is indicated in Halsbury's Laws of Eng-
land, Vol . 10, p . 340, as follows :

In cases of injury to property by reason of negligence or nuisance, or

misrepresentation, although damages may usually be ascertained wit h

approximate precision by reference to the general principle, there are fe w

rules to aid the Court in the application of that principle .

Plaintiff submits that his business was injured through los s
of profits consequent upon the nuisance to the extent of $3,619 .
I am satisfied that the business was affected by the actions of
the defendant . The books of the plaintiff are in a very unsatis-
factory condition and they do not support a loss to this extent
nor one approaching such a large amount. While deciding tha t
the plaintiff suffered an injury to its business through th e
nuisauee I cannot with the evidence supplied ascertain "with
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approximate precision " the extent of such loss. This applies a s
well to the cost of moving resulting from the same cause. Still
I do not think the plaintiff should be completely deprived of
damages in this respect . I have not the same difficulty however
as to the fish which were damaged through the nuisance . I
think a fair amount to allow the plaintiff for all damages woul d
be $400 . There will be judgment accordingly with costs .

Judgment for plaintiff .
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IN RE SUCCESSION DUTY ACT AND ESTATE OF MURPHY, J.

ISAAC UNTERMYER, DECEASED.

	

(In Chambers )

193 3

Succession duty—Property within and without the Province—Deceased not
Jan . 17 .

resident in Province—Method of calculation—R.S.B.C. 1911, Cap . 217,	
Sec . 7 ; B.C . Stats . 1921, Cap . 58, Sec . 2 ; B .C . Stats . 1921 (Second

	

IN RE
Session), Cap . 44, Sec . 3 ; R.S.B.C . 1924, Cap . 244, Sees . 7 and 10 .

	

SUCCESSIO N
DUTY ACT

Under sections 7 and 10 of the Succession Duty Act, R.S .B .C . 1924, Cap. AND
I S
ESTATE

244, the proper course to find the tax on property within the Province LTN

	

AA C
TERMYER,

is to take the net value of the whole estate ; then follow section 7 by DECEASED
looking down the first column of Schedule "D" and placing the net

value in its proper place ; then look (in this case) in the second col-

umn for the percentage opposite the said net value ; then multiply thi s

percentage by the amount of the British Columbia estate (after firs t

deducting therefrom its proportion of debts) .

RETURN of a summons granted to the minister of financ e
under section 34 of the Succession Duty Act and issued to th e
executors of the Estate of Isaac Untermyer, Deceased, to she w
cause why duty should not be paid forthwith or on a date to b e
fixed by the judge, and motion by the executors under section
43 of the Act, to determine the amount of duty. Deceased died Statement

on August 31st, 1926, domiciled in New York, leaving propert y
both within and without the Province . The gross value of his
estate both within and without the Province was $1,810,054 .77
and the total debts were $42,683 .47, leaving a balance of
$1,767,371 .30. The British Columbia estate was $641,974 and
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the proportion of debts chargeable to the British Columbi a
estate was $15,138 .58 (being the proportion of the total debt s
which the British Columbia estate bore to the total estate), leav-
ing $626,835.42 as the amount of personalty taxable in British
Columbia . The property passed to wife and son. The assessor
took the figure of $1,767,371.30 and opposite it he extracted th e
percentage of 23.67 per cent . from the second column of
Schedule "D" (being 16 per cent . plus 7 .67 per cent) . He then
took 23 .67 per cent on $626,835 .42, namely, $148,371 .94, and
claimed this as the tax . The question was, by what method of
calculation the British Columbia estate should be assessed unde r
the Succession Duty Act .

Heard by 1I nrriiv, J . in Chambers at \`ancouver, on .\ oveln-
ber 28th, 1932, and January 10th and 16th, 1933 .

J. W . deB. Farris, K.C., for the executors : The Province
has no right to ask the Court to order payment of duty under
section 34 if the assessor has determined an excessive amount .
Section 7 does not claim the maximum rate applicable . Schedule
"D" is a graduated scale . Each group is taxable on its cor-
responding rate : see In re Succession Duty Act and Estate of

Joseph Hecht, Deceased (1923), 33 B .C. 154. The propert y
is classified and arranged by breaking it up into various groups .
The fact that section 7 uses the word "rate " in the singular i s
immaterial : see Interpretation Act, R.S.B.C. 1924, Cap. 1,
section 23 (2) ; Conelly v . Steer (1 .881), 50 L.J., Q.B. 326 .
For the construction of a taxing statute see Royal Trust Co . v.

_Minister of Finance for British Columbia (1921), 91 L.J . ,
P .C . 8 at p. 12 ; The Stockton, and Burlington Railway Com-

pany v . Bar°r•elt (1844), 7 M . & G. 879 ; Cox v . Rabbits (1878) ,

47 L.J., Q.B . 391 ; Oriental Bank Co . v. Wright (1880), 5 0
L.J. P.C. 1 at p . 7 ; In re Thorley (1891.), 60 L.J., Ch. 538 ;
Clifford v . Commissioners of Inland Revenue (1896), 65 L.J . ,
Q .B. 582 at p . 585 ; Inland Revenue Commissioners v . Tod

(1898), 67 1. .J ., P.C. 46 ; (loran v . lieyhoe (1903), 73 L.J . ,
K.B. 135 ; Whiteley Lim . v. Burns (1908), 77 L.J., K.B. 46 7
at p. 469 . Section 10 does not apply to a non-resident .

Be.eston, for Minister of Finance : The estate comes under
R.S.B.C. 1.924, Cap . 244. The Hecht case (although decided

MURPHY, J .
(In Chambers )

193 3

Jan . 17 .

Iv RE
SUCCESSIO N
DUTY AC T

AND ESTATE
OF ISAAC

U ti TERMYER .
DECEASE D

Statement

Argument
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by the Court of Appeal in 1923) came under R .S.B.C. 1911, muRPHY, J.
(In Chambers )

Cap. 217, and not under 1921 (Second Session), Cap . 44,

	

—
because Hecht died in 1919 and the Court of Appeal was there

	

193 3

dealing with the old 1911 rates . The present section 7 is quite 	 Jan . 17 .

different to its predecessor. The executors have ignored net

	

IN SE

value entirely. The words are, "the group " not "the respective SDt
-I-CT

r
CESSI.lcT

orr

groups ." Our Interpretation Act differs from the Imperial AND ESTAT E

Interpretation Act (1889), 52 & 53 Viet . The context indi- of ISAAC

cafes that the words are to be taken as read . Changing "rate" DECEASED

to "rates" in section 10 does not affect section 7 . Section 1 0
was applied in the Hecht case because that litigation was no t
pending when that section was brought in by 1921, Cap . 58. As
to taxing statutes see Cape Brandy Syndicate v. Inland Revenue

Commissioners (1920), 90 L .J., K.B. 117 ; Attorney-General

v . Carlton Bank (1899), 2 Q .B. 158 at p. 164. In any case the
executors cannot now object to the amount. Following the
assessment they confined their objection to an appeal on the

Argumen t

valuation of the property : see Untermyer Estate v . Attorney -

General for British Columbia (1929), S.G.R. 84.

Farris, in reply : We admit that section 10 was considere d
in the Hecht case . The result will be a substantial increase in
the tax from that reckoned by us but by breaking up even the
whole net value into groups the amount would be $105,349 an d
not $148,371.94. The classification in section 7 "is for the
purposes of the schedule" and these are ignored unless the group s
in the schedule are made the basis of the classification . The
proper method would be to take a half of one per cent . on
$5,000, then one and a half per cent . on $10,000, and so on u p
to 23.67 per cent . of $767,371 .30 . Add these various group s
together and you get $296,686 .78 which would be the tax if al l
the property were within the Province . Multiply this by the
proportion which the British Columbia estate bears to the tota l
net estate and you have $105,349 as the proper tax .

17th January, 1933 .

~1t I.1>IIv, .7 . : The contention, that section 10 does not appl y
to a non-resident, seems to me to be without foundation . The judgment
Succession Duty Act, Sec. 5, taxes property situate within th e
Province without reference to residence of the deceased . See-
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MURPHY, s• tion 10 is a part of the machinery to fix the rate of such taxa-(In Chambers))
—

	

tion. It is conceded that the constitutionality of these section s
1933

	

is a closed matter so far at any rate as this Court is concerned .
Jan. 17 . It has been already decided that the property on which it i s
IN RE

	

proposed to levy taxation is property situate within the Prov-
SUCCESSION ince. Untermyer Estate v . Attorney - General for Britis h
Duly aC T

AND ESTATE Columbia (1929), S.C.R . 84. This being my view and the
of ISAAC construction of section 10 having been determined by the Cour tL I N TERM ER A

DECEASED of Appeal in the case of In re Succession Duty Act and Estat e
of Joseph Hecht, Deceased (1923), 33 B.C . 154 the only sec-
tion that calls for consideration by me is section 7 . In my
opinion the duty has been correctly assessed by the departmen t
of finance . The primary requirement of section 7 is to classif y
for purposes of Schedule "D" the property of the deceased on
the basis of net value . I think this means that the first thing t o
be determined is the net value of the estate and when this i s
ascertained to use it as a measuring rod to classify the estate fo r
purposes of Schedule "D ." Obviously there are as many classe s
of estates as there are net values if net value be used as a meas-
uring rod. There may be a ten thousand dollar class, a twenty

Judgment thousand dollar class, a million dollar class and so on . Having
determined what class of estate in terms of net value is in ques -
tion the next step is to classify it for purposes of Schedule "D . "
The first column of Schedule "D" is designed to cover all estate s
in terms of their net values. In other words, it classifies estates
according to their net value . In order to classify any particu-
lar estate for purposes of Schedule "D" on the basis of net value
the first column of Schedule "D" alone is to be regarded since
that alone deals with net value. The classification is done by
regarding the net value of the estate, as already determined, i n
the light of said first column . You apply your measuring rod
of net value, already used to classify the estate, to said firs t
column and find thereby the class set out therein correspondin g
to the class into which the estate has fallen . If the estate ha s
been found to be in the million dollar class then for the purpose s
of Schedule "I)" it is to be regarded as an estate of that clas s
to be dealt with in reference to said first column . It is so dealt
with by taking the next step required by said section 7, i.e ., by
arranging it in said first column, that is, by setting it in the
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place therein assigned to an estate of the net value of one mil- MURPHY, s •
(In Chambers )

lion. The rate of duty is then fixed, where wife and children
are concerned, by looking at the rate set out in the second

	

193 3

column and finding what rate stands opposite the group in which Jan. 17 .

the estate has been placed as aforesaid . This is what the depart-

	

IN RE

ment has done . The language of the section is cumbrous but if SUCCESSION

the requirements are worked out step by step, as directed, I AND ESTATE

think the meaning is clear . I am fortified in this conclusion b

	

of ISAA C
y 1?NTERDIYER,

the history of section 7 . The former section, which the one DECEASE D

-under discussion displaced, admittedly imposed graduated rates .
Unless it was intended to change this why was the former sec-
tion repealed and said section 7 enacted ?

	

Judgment

I fix March 1st, 1933, as the date upon which the amount o f
succession duty not now in dispute is to be paid and May 1st,
1933, as the date for payment of the remainder .

Order accordingly.
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IN RE
WARD ,

AN INFANT .

IN RE WARD, AN INFANT . DILL v. THE CHILDREN' S
AID SOCIETY OF THE CATHOLIC ARCH -

DIOCESE OF VANCOUVER .

Infant—Custody—Neglected children—Meaning of—Apprehension—Reli-
gious persuasion of parents—R .S .B .C. 1924, Cap . 101, Secs . 3, 17 and
19 ; Cap. 112, Secs . 56 (j) and 93 .

DILL

	

An infant girl born of Roman Catholic parents in 1920, both her parent s
v .

	

being dead, was handed over by her mother just before her death in

CID SOCIET Y

	

N'S

	

August, 1931, to the care of Mrs . Effie Dill, who is a Protestant . The

	

AI
D OF (ATHOLIC

	

child was well looked after and happy in the Dill home. On an

	

ARCHDIOCESE

	

information and complaint in July, 1932, by one Foran on behalf of
OF

	

the Children's Aid Society of the Catholic Archdiocese of Vancouver,

	

VANCOUVER

	

acting for the superintendent of neglected children, that said infant i s

a neglected child of the Roman Catholic faith and that she be appre-

hended under section 56 of the Infants Act by reason of being withou t

proper guardianship, it was held that the official guardian comes

within section 56 of the Infants Act and that there was not a proper

guardianship within the meaning of the Act, and the child should be

transferred to the care of the Children's Aid Society.

field, on appeal, reversing the decision of Ennis, Co. J ., that section 5 6

applies to neglected children only, and the finding of neglect is a pre -

requisite to the child's apprehension . Under said section no order wil l

be given to take a child from a home where it is receiving with the

assent of the official guardian, proper care and guardianship, and b e

forcibly removed to another environment.

Per MACDONALD, J .A . : It is only after a finding that the child is neglected

that the provisions of section 93 of the Infants Act can be invoked.

APPEAL by plaintiff from the order of ELLrs, Co. J. of the
14th of July, 1932, on an information and complaint by on e
J. S. Foran, agent of the Children 's Aid Society of the Catholi c
Archdiocese of Vancouver, that May Ruth Ward of Stevesto n
in the County of Vancouver is a neglected child of the Roma n
Catholic faith, being 12 years old, and that she be apprehende d

Statement under section 56 (j) of the Infants Act by reason of her bein g
without proper guardianship, her parents who were Roma n
Catholics, being dead . The infant was born in 1920 and before
the mother died in August, 1931, she left the child in the car e
of Mrs. Dill, uith whom she has been living continuously ever
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since. Mrs. Dill is a Protestant but it is conceded that the child
is well provided for, that she is happy and fond of Mrs . Dill,
who gives her the same care and attention as her own children .
It was held by the learned judge that the official guardian come s
within section 56 of the Infants Act, that there has not been a
proper guardianship within the meaning of the Act, and an
order was made that the child be transferred to the Children ' s
Aid Society of the Catholic Archdiocese of Vancouver .

The appeal was argued at Vancouver on the 5th of Decem-
ber, 1932, before MACDONALD, C.J.B.C., MARTIN, GALLIHER
and MACDONALD, JJ.A.

Cr . F. H. Long, for appellant : Both acts must be read
together. The application should not be acceded to unless sh e
is a neglected child or unless she consents as she is over twelv e
years old : see In re Haddon (1927), 38 B .C. 328. Section
56 (j) of the Infants Act should be interpreted according to th e
Guardianship of Infants Act : see Beal's Cardinal Rules of
Legal Interpretation, 7th Ed ., p. 402. The learned judge had
no jurisdiction to remove the official guardian. On the legal
interpretation of the sections applicable see Rex v. Loxdale

(1758), 1 Burr . 445. The religious question does not aris e
here : see Ward v . Laverty (1925), A .C. 101 .

A . deB. McPhillips, for respondent : We have to shew neglec t
but the religion of the parents must also be taken into account .
A certain state of affairs is considered neglect . The guardian
must give a proper guardianship and religion is an essentia l
element in guardianship, and he has no right to bring up chil-
dren in any religion except that of the parents : see In re

Howard (1909), 14 B.C. 307 ; Barker v. Edger (1898), A.C.
74S at p . 754. As to whether the guardianship was properl y
carried out, the discretion of the learned judge below is exer-
eised and he should not be interfered with . A guardian is in a
different position from a parent as he is a trustee as to the wel-
fare of the child . That the judge's discretion is exercised see
In re Plain (1926), Ch. 676 at p. 686 .

Long, replied .

Cur . adz. volt .
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10th January, 1933 .
APPEAL

	

MACDONALD, C.J.B.C., MARTIN and GALLIHER, JJ.A. woul d
1933

	

allow the appeal .
Jan . 10 .

MACDONALD, J .A . : Respondent relies on section 56 (j) o f
lti RE

	

the Infants Act (R .S.B.C. 1924, Cap. 112) reading as follows :
W ARIL

AN INFANT. 56. The Superintendent and every officer of any children's aid society

who is authorized in writing by the Superintendent, or by the Superin -
1)ILL

	

tendent of Provincial Police, every other person who is authorized in writ-

ti '

	

i
CHILDREN'S

mg by the Superintendent, every constable or officer of the Provincia l

AID SOCIETY Police or of any municipal police, and every Probation Officer, may appre-

OF CATHOLIC bend, without warrant, and bring before a judge, as neglected, any chil d
ARCHDIOCESE apparently under the age of eighteen years who is within any of the fol -

OF
lowing classes or descriptions :

VANCOUVER

The trial judge held that there was "no proper guardianship "
in this case, because presumably the official guardian under th e
Equal Guardianship of Infants Act, R .S.B.C. 1924, Cap. 101 ,
Sec. 17, did not furnish that personal care, oversight and atten -

MACDONALD, tion demanded of one having the custody and control of a child .
J.A . It is quite obvious why he did not attempt to exercise the equiva-

lent of parental control . He stated, however, in his reasons for
judgment that the official guardian "was satisfied that Mrs . Dil l
(appellant) was a proper person to leave the child with and tha t
correspondingly the child was having a good bringing up . "
Without attempting to define the duties of the official guardian ,
it is apparent that on the state of facts found, coupled with th e
excellent care given by appellant to this twelve-year-old chil d
that it does not lack proper care or guardianship. The official
guardian expressed willingness to abide by any order the Cour t
might make. Obviously that assent, if material, may be taken
as given in respect to any order made on appeal .

The caption to section 56, properly enough, is "The Appre-
hension of Neglected Children ." "Neglect" in care, custody ,
control and guardianship resulting in injury to the child is a
prerequisite to apprehension . No one under section 56 can
secure an order to take a child from a home where it is receiving
proper attention ; or where, as in the case at Bar (the parent s
being dead) it is receiving with the assent of the official guar -

(j.) Whose home by reason of neglect, cruelty, or depravity is an unfi t

place for the child, or who has no proper guardianship, or who has no

parent capable and willing to exercise proper parental control over the

child :
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dian, proper care and guardianship, and forcibly remove it t o
another environment however attractive it may be . This sec-
tion applies to neglected children only and this child is not
neglected. It is only too after a finding that the child is neg-
lected that the judge "in determining on the person or society
to whom the child is to be committed" must follow the directions
outlined in section 93 .

The real basis of the application is that the appellant is no t
of the same religious faith as the deceased parents of the child .
It cannot be held, however, that a child of Roman Catholi c
parentage found in a Protestant home (and the converse is also
true) must per se be regarded as a "neglected" child .

I would allow the appeal.

Appeal allowed.

Solicitor for appellant : G. F. H. Long .

Solicitor for respondent : A . deB. 1IcPhillips.
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HANSEN v . TAYLOR.

Real property--Judgment—Registration—Cancellation under authorization
of judgment creditor—Subsequent reregistration of judgment—Appli-
cation to cancel reregistration—B .C. Stats . 1914, Cap . 43, Secs. 72 and
74—R .S .B .C. 1924, Cap . 117, Sec. 232.

The plaintiff had registered a judgment against the defendant's lands .

Under an arrangement that the defendant would pay a certain sum in

cash and the balance of the debt in monthly instalments, the plaintiff

authorized the district registrar of titles in writing to vacate th e

registration of his judgment against the defendant in so far as th e

same affected said lands . The district registrar of titles thereupo n

cancelled the registration in compliance therewith . Subsequently th e

plaintiff reregistered the judgment against said lands. The defendant' s

application to the registrar to cancel said reregistration was refused.

The defendant then applied under section 232 of the Land Registry Act

for cancellation of the reregistration .

Held, that the reregistration of the plaintiff's judgment was illegal an d

void . The statutory effect of the registrar's action in cancelling th e

registration of the judgment was to settle the substantive rights o f

the parties in so far as registration of the judgment against said lands

was concerned and caused the judgment to be released for all time i n

the sense that it could never again be registered as a charge under the

provisions of the Execution Act and the Land Registry Act .

APPLICATION for cancellation of the reregistration of a
judgment against lot 191, Hastings Townsite, City of Vancou-
ver . The facts are set out in the reasons for judgment . Heard
by Mtnpn , J . in Chambers at Vancouver on the 23rd o f
March, 1933 .

J. W. deB. Farris, K.C ., Header son, K.C. and D. _fc/ enzie ,

for the application .
Mayers, K.C., Harold B. Robertson, K.C., and Ian Shaw,

contra .

30th March . 1933 .

J . : In November, 1914, Hansen had a judgmen t
Judgment

registered against die land of Taylor, the petitioner herein .

MURPHY, J .
(In Chambers )

1933

March 30 .

HANSEN
V .

TAYLOR

Statement
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Taylor was desirous of being a candidate for the mayoralty of
(InaRPH ,sj

the City of Vancouver at the then forthcoming election . Taylor
193 3owned lot 191, Hastings Townsite, City of Vancouver, an d

desired to have this lot freed iron the registration of Hansen's March 30.

judgment in order that he might qualify as a candidate for the HANSEN

mayoralty pursuant to the Vancouver Incorporation Act, 1900 . TAYLO R

IIe accordingly sent one Bell to negotiate with Hansen and hi s
solicitor to effect this purpose . It was verbally arranged between
these parties that if Taylor would undertake to make an imme-
diate payment of the sum of $100 on account of such judgmen t
and thereafter on the 15th of each month, commencing on
December 15th, 1914, pay the sum of $25 until the said judg-
ment was fully satisfied the said Hansen would authorize the
district registrar of titles at Vancouver to vacate the registratio n
of the said judgment as against said lot 191 . The $100 was
paid and Hansen gave to Taylor the following document :

In The Supreme Court of British Columbi a

Between :

Hans Hansen

And :

	

Plaintiff

	

Judgment

L. D. Taylor

Defendant

To the District Registrar of Titles, Vancouver, B . C .

I the undersigned Mans Hansen hereby authorize you to vacate the

registration. of my judgment against L. D. Taylor in so far as the sam e

affects lot 191, Hastings Tocvnsite, City of Vancouver .

Dated this 30th day of November, A .D . 1914 .

HANSEN, 51.5 Roland St . ,

Plaintiff, New Westminster .

witness :

ARTHUR R. CRIsIGHTON, Student-at-Law,

38 Royal Avenue, New Westminster .

WHITESIDE, EDMONDS & WHrTESIDE ,

Plaintiff's Solicitor .

It was not intended that the said judgment should be release d
in whole or in part but it was intended to qualify Taylor as a
mayoralty candidate by obtaining the cancellation of the regis-
tration of said judgment against lot 1 .91 . Taylor caused th e
above set out document to be taken to the land registry office and.
the registrar of titles thereupon. cancelled the said judgment in
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MURPHY,
J . so far as it constituted a charge against said lot 191 . Substan-

(In Chambers)

tive rights of the parties must be decided under the relevan t
1933 statutes as they stood at the time the cancellation was effecte d

	 march "- unless retroactive legislation ffecting such rights has since been
HANSEN passed : Halsbury's Laws of England, Vol . 27, sec. 305 ; In

v .
TAYLOR re Waverley Type Writer . D'Esterre v. Waverley Type Write r

(1898), 1 Ch. 699 ; 67 L.J., Ch. 360. There has been no
legislation dealing with a case such as the one at Bar where th e
cancellation of a judgment in the land registry books has been
brought about by the judgment creditor . The only section
referred to in argument was section 37 (2) of the Executio n
Act, R .S.B.C. 1924, Cap. 83, which reads :

Registration of a judgment under this Act shall include the reregistra-

tion of same, which may be effected in the same way that a judgment i s

registered or the registration of same is renewed .

This section was originally passed in 1915 and probably wa s
merely declaratory of the law as it then stood. At any rate i t
cannot have any bearing on the case under consideration since i t
makes no reference to judgments, cancellation of which has been

Judgment brought about by the act of the judgment creditor, and does no t
purport to be retroactive . The section conferring authorit y
upon the registrar to deal with Taylor's application,for cancella-
tion as against said lot 191 was section 72 (2) of the Lan d
Registry Act Amendment Act, 1914, Cap. 43, which reads :

The registrar shall cancel the registration of any judgment in whole o r

as to any specified land upon satisfactory proof of the judgment havin g

been satisfied, or the whole or such specified land having been release d

therefrom .

The clear meaning of this section is I think that the registra r
before cancelling the registration must have before him proo f
which he regards as satisfactory that the specified land has bee n
released from said judgment . The registrar did cancel the
registration of the Hansen judgment as against lot 191 o n
December 5th, 1914, and caused the proper entries to be mad e
in the land registry books. So far as appears from the evidenc e
the registrar accepted the document above set out signed b y
Hansen as satisfactory proof that lot 191 had been released from
said judgment . That I think is a matter with \ti Bich this Court



XLVI.] BRITISH COLUMBIA REPORTS .

	

559

is not concerned . It was for the registrar to decide what proof yinchY, J.
he would require subject to appeal if any party was dissatisfied .

	

—
193 3

In my view this section means that once the registrar ha s
accepted what he considers satisfactory proof, and has acted

March 30 .

thereon by cancelling the registration of the judgment as against HANSE N
v .

a parcel of land, and caused the proper entries to be made to TAYLOR

effect such cancellation then, so far as the Land Registry Act i s
concerned, said judgment can never again be registered as
against the parcel of land from which it has been released wher e
no appeal against the registrar's action is taken. It is true that
this result was not contemplated by Hansen when he signed th e
document of November 30th, 1914. He did however intend
that the registration of the judgment should be cancelled a s
against lot 191 so that Taylor might be qualified to be a candi-
date for the mayoralty. As stated, in my view, this involved th e
release of the judgment for all time as against the particula r
parcel of land in question so far as making the judgment a
charge under the Land Registry Act against such parcel is con-
cerned if the registrar did actually cancel the registration .
Everyone is supposed to know the law and Hansen by having Judgment

set the law in motion by his own act cannot be heard to complai n
of the legal 'consequences even if he did not intend them . I am
fortified in this view by section 153 of the Land Registry Act,
R.S.B.C. 1911, Cap. 127, which as amended by section 74 of
the Land Registry Act Amendment Act, 1914, reads as follows :

In every case of cancellation of a charge, Crown debt, or judgment, th e

estate or interest in respect of which such charge, Crown debt, or judgmen t

shall have been registered shall be deemed to be discharged and release d

from the date of entry thereof on the register ; and in those eases where a

reconveyanee, surrender, or transfer would have been otherwise necessary,

such memorandum in said Form 0 as aforesaid shall operate as a recon-

veyance, surrender, or transfer in favour of the person entitled to the

equity of the land in question, and the charge, Crown debt, or judgmen t

shall not longer affect the land in respect of which it was registered .

If my opinion is correct then the reregistration of Hansen' s
judgment against lot 191 in February of this year was illega l
and void . The statutory effect of the registrar's action in
llecember, 1914, was to settle the substantive rights of the
parties in so far as re gistration of the judgment against lot 191
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Muxrar, J. was concerned . His action, as a matter of law, caused the judg-
(In Chambers)

ment to be released for all time in the sense that it could neve r
1933

	

again be registered as a charge under the provisions of th e
Mardi 30 . Execution Act and the Land Registry Act against said lot 191 .
HANSEN

	

It was contended in argument that an action would have t o
TAYLOR be brought in order to invalidate this last registration . Pro-

cedure is of course governed by the existing law . In my opinion
section 232 of the Land Registry Act authorizes the presen t
proceedings. The act of reregistering this judgment was don e

judgment without notice to Taylor . Ile thereupon applied to the registra r
to cancel same, which application the registrar rejected. These
facts I think bring the subject-matter sufficiently within sectio n
2:32 to allow applicant to proceed thereunder . The cancellation
of the existing reregistration of said judgment against said lo t
191 is hereby directed. Costs to Taylor against Hansen .

Application granted .
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APPENDIX .

Cases reported in this volume appealed to the Supreme Court of Canada ,
or to the Judicial Committee of the Privy Council :

BLAND v.AoN :w (p. 491) .—Special leave to appeal to the Supreme
Court of Canada refused, 16th June, 1933. See (1933), S .C.P. 345 ; 3
D.L.R. 639 .

BLLMBERGLR V. SOLLOWAY, MILLS & COMPANY, LIMITED (p. 241) .
Reversed by Supreme Court of Canada, 7th February, 1933 . See (1933) ,
S .C.R. 163 ; 3 D.L.P. 86 .

iMERRILL RING WILSON LIMITED et al . v . WORKMEN'S COMPENSATIO N
BOARD (p. 506) .--Affirmed by the Judicial Committee of the Privy Council ,
28th July, 1933. See (1933), 4 D.L.R. 57 ; 3 W.W.I . 110 .

REX V . STTWART (p. 17) .	 Reversed by Supreme Court of Canada,
15th June, 1932. See (1932), S .C.R. 612 ; 4 D.L.R. 337.

Cases reported. in 45 B.C. and since the issue of that volume appeale d
to the Supreme Court of Canada :

_1NDLER et al, v . DUKE of al. (p. 96) .	 Reversed. by Supreme Court o f
Canada, 11th October, 1932 . See (1932), S .C.P. 734 ; 4 D.L.R, 52

BALDWIN' AND BALDWIN V . BELL AM1) IlAY (p, 234) .— Reversed b y
Supreme Court of Canada, 28th November, 1932. See (1933), S .C.Tl, 1 ;
1 D.L.P. 232 .
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- 213
See INSURANCE, ACCIDENT.

ACCIDENT INSURANCE .

	

- -
See under INSURANCE, ACCIDENT .

ACTION—Splitting demands—Jurisdiction .
- 345

See COUNTY COURTS ACT.

ADOPTION — Neglect of parents—Guar-
dianship — Religion of parents—
Welfare of child. - 491
See INFANT . 2 .

AGENCY.
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-

	

- 260
See STOCK-BROKER . i .

AGENT—Authority of.

	

-

	

- 455
See INSURANCE, FIRE. 2 .

AGREEMENT—To place insurance with a
company—Personal skill and con-
fidence involved in contract—
Assignability—Parties—N ovation .
	 294
See CONTRACT . 1 .

AGREEMENT FOR SALE—Mineral claim s

	

—Breaeh—Damages .

	

-

	

81
See CONTRACT. 2 .

ALCOHOL—On board foreign vessel . 152
See EXCISE ACT .

ALIMONY — Decree for — Non-payment—
Attachment proceedings do not lie .
	 435
See HUSBAND AND WW'IFE . 2 .

APPEAL.

	

-
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486, 533, 24 1
See INTERPLEADER. 2 .

STATUTE, CONSTRUCTION OF .
STOCK EXCHANGE .

2.—Conviction—7 ; ial by jury—Jury-
man pretiously ear ri ' ii of indictable
offence —Disqualifiou/ioon of juror — .Vein
trial .	 17

See CRIMINAL LAW. 7 .

3.	 Security for costs paid into Court
—appeal allowed without costs—.lfoney i n
Court subject to charging order-.

	

- 290
See PRACTICE . 9 .

4.—Supreme Court of Canada . 21 1
See PRACTICE. 2 .

APPEARANCE—Necessity of entering be -
fore application. - - 360
See PRACTICE. 8 .

APPENDIX "N"—Items 6 and 7
Applica-tion for payment out of Court—
Costs—Taxation. - - 79
See PRACTICE . 1 .

2.—Item 13 .

	

-
See PRACTICE. 4 .

ARBITRATION—Award. -

	

349
See INSURANCE . FIRE. 1.

ARREST.
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- 232
See HABEAS CORPUS . 2.

2.Force to effect—Fugitive from
justice.	 471

See POLICE OFFICERS .

ASSESSMENTS—Made under sub-class 2 o f
class 1—Assessments to defra y
expenses of previous years—Cos t
of medical aid—Administration ex-
penses—Legality. - 110, 506
See WORKMEN' S COMPENSATION ACT.

2.	 Medical aid.

	

-

	

110, 506
See WORKMEN' S COMPENSATION ACT .

ASSIGNMENT—Registration of—Effect of
—Registration under Companie s
Act.

	

-
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- 44 7
See ( 'nosE IN ACTION .

ATTACHMENT — Alimony—Non-payment .
-
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435
See HUSBAND AND WIFE . 2 .

ATTACHMENT OF DEBTS — Garnishee
on, ~-- I ',eement to pay debt to jude,i n t

•s after service of garnishee o , ,/,
C;edi tors' Relief Act, R .S .B .C. 1924, Cu t , . 59
—A .S .Z3 .C. 1924, Cap. 97 .] The pin intiff
having recovered judgments against th e
judgment debtors, a garnishee order wa s
issued on the 24th of February, 1932 ,
attaching moneys in the hands of the gar-
nishees for a debt owing by them to th e
judgment debtors . Prior to this the gar-
nishees had purchased certain cattle from
. ,e judgment debtors, and on proceeding s

ken in the County Court the bill of sal e
-et aside . on the ground that it was i n

of the creditors . By agreement in
between the garnishees and th e

judgment debtors of the 10th of June, 1932 ,
the garnishees agreed to return the cattl e

207
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to the judgment debtors, less some of whic h
had been destroyed by order of the Govern-
ment, also the sum of $350, allowed them
by the Government for the cattle destroyed .
The garnishee issue was tried on the 4th o f
July, 1932, when it was held that on the
date of the garnishee order the garnishees
were not indebted under obligation or liabl e
to the judgment debtors and the garnishee
summons was dismissed. Held, on appeal ,
reversing the decision of LAMPMAN, Co . J . ,
that the garnishees agreed to pay the $35 0
to the judgment debtors as a debt owing b y
them to the judgment debtors after the
service of the garnishee order, and the $35 0
had been impressed in the hands of th e
garnishees with a charge in favour of th e
appellant as from the service of the gar-
nishee order on the 24th of February, 1932 ,
and the plaintiff is entitled to an order
against the garnishees for this sum .
MARSHMAN V . BREADIN AND CHRISTIE : SCOT T
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ATTACHMENT OF DEBTS ACT — Oar-
nishec—"Lmployee"—"TVages or salary"—
If .S .(f .C . 1924, Cap. 17. Sec . 3 .1 The
defendant was appointed official Italian
police Court interpreter in Vancouver, and
by his terms of service he was paid for
interpreting cases in the police Court, $2 .5 0
for one case per day ; $4 for two cases per
day, and not more than $5 per (lay for an y
number of cases . He was not obliged to b e
ln-eeent in Court continuously, but was pai d

the work he actually did. He
~d a cheque at the end of each mont h

vices . The plaintiff issued a
against the (ity of Van -

city in compliance with th e
Or, .iii

	

the sum claimed int Court . On
~itffl's application to sit aside th e

	

G - f, that a . Cs (hire ii i

	

is paid

	

ary as tea eluploc~ i

	

the city

	

" -Me-

	

of th e -i

	

3
1ai i

	

of Ui i t- Aet . he is entitled t o
exemption and the - IIIishee order shoul d
be set a- a

	

TonD V. DEPAOLA : CITY OF
VANCOUV'ER, GARNISHEE .

	

- -
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AUTOMOBILE—Insurance against liabilit y
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by another with his consent—Pas-
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ger obtains judgment against driver
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—Action by insured as trustee fo r
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See INSURANCE, AUTOMOBILE .
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See under INSURANCE, AUTOMOBILE.
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349
See INSURANCE, FIRE. 1 .
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-

	

-

	

260
See STOCI{-BROKER. 1 .

BETTING—Telegraphic information relat-
ing to—Distributing betting infor-
mation—"Wilfully and knowingly "
—Interpretation of—"Dens rea"—
Criminal Code, Sec . 235 (i) . 459
See (RItiINAL LAW. 4 .

BILL OF SALE—Validity—Fraudulent pref-
erence	 County Court— Jurisdic -
tion—Form of interpleader order .

59
See INTERPLEADER . 1 .

BOND OF INDEMNITY--Certain system o f
audit contained in policy—Syste m
of audit changed during currency
of bond without notii

	

i. 1 o I
guarantee .

	

-

	

-

	

515
See INSURANCE .

BOOK ACCOUNTS—Assignment of . 447
See CHOSE IN ACTION .

BOUNDARY—Land . -

	

- - 441
See VENDOR AND PURCHASER ,

BRITISH NORTH AMERICA ACT— See .
96 .
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375
See IIUSBAND AND \VIFE .

BROKER AND CLIENT—Stocks and bond s
delivered broker as collateral—(on-
version—Evidence of — Access t o
broker's book—Privilege—Appeal .

	

-

	

241
See STOCK I

BUCKETINGRight of action b .
against other brokers based on—
Fraud—Agency—Personal liability
of directors. - - 260
Sec STOCK-BROKER. 1. .

BUILDING—Construction of—Permit—By-
law—Validity—MMandanlus. 475
See MUNICIPAL LAW. 1 .

BURDEN OF PROOF .

	

-

	

- 443
See NEGLIGENCE . 9 .
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BY-LAW—Validity —Construction of build-

	

ing—Permit .

	

-

	

-

	

475
Sec MUNICIPAL LAW . 1 .

CERTIORARI .

	

-

	

152, 232
See EXCISE Aar .

HABEAS CORPUS . 2 .

CHILDREN — Ill-treatment of — Offence
against Provincial Act. - 26 7
See CONSTITUTIONAL LAW . 2 .

2 .	 Neglected—Committed to care o f
Children's Aid Society—Liability for main-
tr nonce—Residence prior to commitment .
	 1

See INFANTS ACT . 3 .

CHINESE IMMIGRATION ACT—Applicant
for entry—Examination by con -
troller—Order for deportation
Habeas corpus—Appeal. - 533
See STATUTE, CONSTRUCTION OF.

CHOSE IN ACTIONBook accounts—As-
signment of—Equities to which subject—
Registration of assignment—Effect of —
Registration under Companies Act—Effec t
of—R .S.B.C . 1924, Cap. 16—B.C. Stats .
1929, Cap. 11, Secs . 133 (8) and 138 . ]
Registration of an assignment of book
accounts under the Assignment of Book
Accounts Act confers no greater rights upo n
the assignee than he had by virtue of the
assignment ; the effect of registration is to
preserve those rights as against creditors ,
subsequent purchasers or mortgagees . The
fact that the assignment is also registered
under the Companies Act has no effect as
against existing superior equities . BURRARD
DRYDOCK COMPANY LIMITV . BANK OF
TORONTO AND VLTLCA\ I' .\id\1ING WORK S
LIMITED .

	

-

	

-

	

447

CODICIL—Effect of .

	

-

	

-

	

- 273
See INSURANCE, LIFE .

COLLISION AT INTERSECTION—Negli -
gence — Gratuitous passenger —
Damages—Evidence .

	

-

	

401
See MOTOR-VEHICLES . 2 .

COMPANY—Dissolution .

	

-

	

- 195
See PARTNERSHIP AGREEMENT.

2.--Land in name of—Transferred t o
mdir ;dxals—Deed not registered—Sold b y
iirdh i,haals at profit—Liability of compan y

r .

	

-

	

-

	

-

	

-

	

406
See TAXATION. 1.

CONCURRENT WRIT OF SUMMONS
AND SERVICE--Order for issuance of—
Affidavit in support—Sufficiency of—Appli -

CONCURRENT WRIT OF SUMMONS AND
SERVICE—Continued .

cation to set aside order and service of writ .
	 264

See PRACTICE . 10 .

CONSTITUTIONAL LAW—Deserted wife —
Application for order against hus-
band—Magistrate—Powers of —
Prohibition. - - 375
See HUSBAND AND WIFE. 1 .

2.	 Ill-treatment of children—Offence
against Provincial Act—Section 79 of In-
fants Act—Validity—R .S.B .C . 1924, Cap .
112, Sec. 79 .] Section 79 of the Infant s
Act provides that : "Any person who, having
the care, custody, control, or charge of a
child under the age of 18 years, ill-treats ,
neglects or abandons or exposes such child ,
or causes or procures to be ill-treated ,
neglected, abandoned, or exposed, shall b e
liable, on summary conviction, to a fine not
exceeding one hundred dollars, or in default
of payment of such fine, or in addition
thereto, to imprisonment, with or without
hard labour, for any term not exceeding
three months ." Held, to be intro vires o f
the Provincial Legislature. REx V. DoWDELL.

CONTRACT—Agreement to place insur-
ance with a company—Personal skill and
confidence involved in contract—Assign-
ability —Parties— Nova/ ion . ]—An agree-
ment for the purchase of bonds of th e
defendant company contained a covenan t
by the defendant that during the lifetime
of the bonds the placing of all insuranc e
taken out by the defendant should be
under the control of the company pur-
chasing the bonds. The latter company
thereafter assigned all its insurance busi-
ness, including the benefit of all pending
contracts, to the plaintiff company, which
had been incorporated for the purpose o f
taking over all said insurance business .
The defendant refused to place any of it s
insurance with the plaintiff company. In
an action on the covenant :—Held, that th e
rule that a contract which involves in it s
performance an element of personal skill o r
personal confidence is not assignable applie s
to the covenant in this contract, and the
action was dismissed . ROYAL FINANCIA L
INSURANCE LIMITED V . NATIONAL . BISCUI T
AND CONFECTION COMPANY LIMITED . 294

2.—tifineral claims—Agreement fo r
sale—Breach—Damages—Former judgmen t
—Parties—Intervention-Res judicata .1 On
the 18th of May, 1925, the defendants .
owners of the Red Top group of minera l
claims near Stewart, B.C ., gave an option
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CONTRACT—Continued .

to one Johnson for the purchase of the
claims for $250,000 and $1,000 was paid o n
account thereof. Johnson was acting as
agent for the plaintiff, and on the 25th o f
May following, a formal agreement wa s
prepared to carry out the preliminar y
agreement, and on being signed by the
defendants and Johnson a further $1,00 0
was paid . The agreement was delivered b y
the parties to Dexter Horton Nationa l
Bank in Seattle, along with an escrow
agreement containing a bill of sale of th e
property, a term of the escrow providing
that in case of default the hank, unless and
until the defendants had demanded th e
return to them of their bill of sale, might
accept any past due payment whereupon
the agreement would be reinstated . The
plaintiff and two of his associates then
proceeded to work the property and ex-
pended considerable money in development.
The next payment under the option o f
$10,000 fell due on the 20th of July, bu t
it was not paid. The defendants did no t
withdraw the bill of sale from the bank,
and on the 8th of August following, th e
plaintiff, with the financial assistance o f
one Duthie, paid $10,000 into the bank ,
and he and Duthie then proceeded t o
Stewart to examine the property . They
told the defendants that the $10,000 was
deposited in the bank, but when they at -
tempted to enter the property they wer e
forcibly ejected by the defendants . The
plaintiff then telegraphed the bank to stop
payment of the $10,000 to the defendants .
The defendants then proceeded to Seattle
and brought action against the bank t o
recover the $10,000 . The plaintiff inter-
vened under the provision of a Washington
statute, and by order of the Court made
with the consent of the parties the money
was paid into Court and the question of
the right to the fund was left to be decide d
as between the plaintiff and the defendants .
Later the Court, with a jury, decided th e
fund belonged to the plaintiff . In an actio n
for damages by reason of the defendants '
breach of contract in ousting the plaintiff
from the property, the defence was raised
that the defendants, by bringing thei r
a-i ion in the State of Washington, attorned
t e the jurisdiction and were bound by any
jud_n it given on a cross-action by the
present plaintiff, that the plaintiff shoul d

then brought these proo , , rl ;a_- . that
tie claim was therefore res juiuoiia, and
he was estopped from bringing this action .
It was held that the onus war, on th e
defendants to establish that the plaintiff
was estopped, and in this they failed. The
damages were assessed as follows : $2,000

CONTRACT—Continued .

being the payments made under the option ,
$2,000 special damages, and $6,000 genera l
damages, in all $10,000. Held, on appeal ,
affirming the decision of MCDONALD, J .
(MCPHILLrrs, J .A . dissenting), that by the
case and statute law of the State of Wash-
ington, where a foreign plaintiff resorts to
the Courts of that State to enforce a claim,
not against the respondent but against th e
bank in which the subject in controvers y
is defined, the respondent cannot interven e
except on the basis of a claim to that par-
ticular fund, and the defence of res judi,cat e
therefore fails. QUICKSTAD V . MCNEILL AND
CONNORS	 81

	

3.

	

Oral—Enforcement of . - 455
See INSURANCE, FIRE. 2 .

	

4.	 Sale of block of company shares—
Action for payment—Defence of lack of
title to part of block and fraud in procur-
ing them .] In an action to compel perform-
ance of a contract to purchase 750,000
shares of the capital stock of a certain
company, the plaintiff recovered judgment
on the trial. Held, on appeal, reversing
the decision of FISHER, J ., that the appea l
should be allowed on the ground that a t
least a part of the block of shares for which
the plaintiff delivered certificates were
trust shares to which the plaintiff had no
title . Per McPHIT.I,IPS and _11ACDONALD .
JJ .A . : The Court will not exercise its dis-
cretionary powers to order specific per-
formance when to do so would condone a
breach of trust or sanction unconscionabl e
dealing - with respect to one of the parties .
The ae, e ,i:ei!t must be free & ma tie tain t
of d ceptNor does it avail t that
only It , et of the agreement is aline- ed by
fraud, thus pointing to modification . It i s
wholly vitiated and the purchaser is ab-
solved from all obligations under it. Nor
is it necessary that fraud should be pleaded .
If title is disputed and fraud is disclose d
in the course of the evidence adduced in
support of the vendor's allegation of owner -
ship, the Court will not enforce the con -
tract : further . the Court will not force a
purchaser of shares to take shares . the righ t
to which he may have to contest with thir d
parties . MMCTAVISH BROTHERS LIMITED V .

LANGER .

	

-

	

-

	

-

	

310

CONTRIBUTORY NEGLIGENCE . - 462
See NEGLIC,ENC: . 3 .

CONVERSION—Evidence of .

	

- 241
See STOCK EXCHANGE .

CONVEYANCE—E xecut ion of. - 441
See VENDOR AND PURCHASER .
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CONVICTION—Appeal—Trial by jury—
Juryman previously convicted o f
indictable offence—Disqualification
of juror—New trial. - 17
See CRIMINAL LAW. 7 .

2.—The Opium and Narcotic Drug
Act, 1929—Detention for deportation —
Right of appeal—Deportation order mad e
prior to termination of imprisonment —
Validity	 321

See HABEAS CORPUS . 3 .

COSTS—Appeal to Supreme Court of Can-
ada—Deposit of security for re-
spondent's costs—Abandonment of
appeal and respondent's costs
thereof paid. - - 21 1
See PRACTICE. 2 .

	

2 .

	

Security for .

	

-

	

67, 369
See DEFAMATION .

PRACTICE . 7 .

3. Taxation—Four defendants in ac-
tion—Action dismissed against one defend -
ant with costs—Taxing officer not to appor-
tion the costs—Rule 977 .

	

-

	

-

	

292
See PRACTICE. 3 .

	

4 .	 Taxation—Judgment against al l
defendants with costs—No apportionmen t
by taxing officer—Item 13 of Appendix "N "
—Distribution .

	

-

	

-

	

-

	

20 7
See PRACTICE. 4.

	

5 .

	

Taxation—Appendix "N i ," items 6
and 7 .

	

	 79
See PRACTICE. 1 .

COUNTY COURT—Jurisdiction. - 59
See INTERPLEADER . 1 .

COUNTY COURTS ACT—Cause of action
—Splitting 1,,r,I,o(,—Jurisdiction —
R.S .B .C . 19'11i Cap . 53, Sec . 35 .] Sectio n
35 of the County Courts Act provides tha t
"It shall not be lawful for the plaintiff to
divide any cause of action for the purpose
of bringing two or more suits in any of th e
County Courts," etc . C. M. purported to
sell a car to the defendant under a con-
ditional sale agreement for $2,800, $1 .00 0
nnyahle at once and the balance in monthl y

,neni, of $100 each for eleven months ,
and a $700 payment at the end of the
twelfth month . the plaintiff signing twelve
promissory notes for the subsequent pay-
ment in favour of C . M. The $1,000 pay-
ment was made and C . M. then assigned the
conditional sale agreement to the plaintiff,
and after endorsing the defendant's notes,
handed them over to the plaintiff . The firs t
two notes were paid by C . M. to the plaint-
iff, but none of the others being paid the

COUNTY COURTS ACT—Continued .

plaintiff brought two actions in the County
Court, one on the first eight notes that were
not paid of $100 each, and a second on the
last two notes of $100 and $700 respectively ,
and recovered judgment . Held, on appeal,
upholding objection to the jurisdiction o f
the Court below, that where promissor y
notes relating to the sale of one specifi c
article are all overdue and in the hands of
one person it is a division of the cause o f
action contrary to said section 35 for that
person to bring successive actions on said
notes . RITHET CONSOLIDATED LIMITED V .
WEIGHT.

	

-

	

-

	

-

	

-

	

345

COURT OF APPEAL—Ex parte order for
leave to proceed in forma pauperis
—Application to set aside—11
Henry VII ., Cap . 12—Whether in
force—Court of Appeal Rule 21 .
	 230
See PRACTICE. 5 .

CREDITORS' RELIEF ACT. - 537
See ATTACHMENT OF DEISTS .

CRIMINAL LAW—Charge of being in pos-
session of opium—Opium dross found o n
accused—Whether included in "opium" —
Can . Stats. 1929, Cap . 49, Sec . 2, Subsees.
(i) and (k) .] By subsection (i) of sectio n
2 of The Opium and Narcotic Drug Act ,
1929, "'Opium' means and includes crude
opium, powdered opium, and opium pre -
pared for smoking. or in any stage of such
preparation," and by subsection (k) of sai d
section "`prepared opium' includes dross
and all other residues remaining when
opium has been smoked." Two policemen
found the accused with two luck : se- of
opium dross in his pockets . On spin ,f n tria l
under Part XVIII . of the Criminal Cod e
for unlawfully having in his possession a
drug, to ss t : opium, contrary to said Act ,
the charge was dismissed . Held, on
app al, ri dery ing the decision of LAIrPMAN ,
Co. J., that dross is included in opiu m
within the meaning of said subsections an d
the accused is guilty of the charge as laid .
REX V . CHAN SAM .

	

-

	

-
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rt of
the Indsin t ct-S.C. 1`+'7', ('sl, . 98, sees .
2, 31, 35, 36, 11 ; and 1 .56 ; R .S .B .C. 1924,
Cap . 98, Sec . 9 .] An appeal to the County
Court from the conviction of a white ma n
for shooting a pile is t it in the close seaso n
on an Indian re-is n , vyas dismissed . Held,
on appeal, affirming the decision of SWAN -
SON, Co. J . (StACDONALD, C .J.B .C . and
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CRIMINAL LAW—Continued .

MACDONALD, J .A. dissenting), that th e
conviction is valid as founded upon a Pro-
vincial statute respecting property and civi l
rights, an exclusive jurisdiction of the
Province under the B .N .A. Act, and the
legislation is not ultra wires in respect to
Indian Reserves . REx v . MoRLES. - 28

	

3.	 Practice—Criminal libel—Trial—
Disagreement of jury—Discharge of accused
—Later application to have indictment fur-
ther proceeded with —Refused — Criminal
Code, Secs . 962 and 1045.] The accused
was indicted on a charge of criminal libel
by the Grand Jury at the (1931) Fall
Assizes in Vancouver, and on the trial the
jury disagreeing, the case was traversed t o
the following Spring Assizes, when on th e
case coming up for further trial, counse l
for the private prosecution, in the presence
of counsel for the Crown and for the defend -
ant, asked that the case be stayed, to whic h
counsel for the Crown gave a formal con-
sent and counsel for the defence had no
objection, and the Court stayed the pro-
ceedings . Counsel for the defendant then
moved for the discharge of the accused
which, after discussion, was ordered by th e
Court without objection by counsel for the
Crown or for the private prosecution .
Counsel for the defendant applied for an
order for payment of the costs under sec-
tion 1045 of the Criminal Code, and an
order was made to this effect and the costs
were taxed . At the Fall Assizes of 1932
an application was made by counsel for the
private prosecution to the presiding judge
to have this indictment further proceeded
with, stating that the Attorney-General was
willing to remove the stay of proceeding s
which already existed . Held, that the ap-
plication should be refused, as there is n o
authority in the Criminal Code allowed th e
Attorney-General, after granting a stay of
proceedings upon an indictment, to remove
the stay and allow such indictment to be
again proceeded with . The proper pro-
cedure would be for the Crown to prefer
another "charge ." REx v . TAKAGISHI. 28 1

	

4.	 Receiving 1 , 1 , graphic information
relating to bri / ise—Distributing bettin g
information—"Il illtullu acid knowingly"—
Interpretation of —" Hens rea" — Crimina l
Code. Sec . 235 (i) .] The General News
Bureau Incorporated operated a general
news service in the City of Vancouver and
had installed in its office a teletype machine
which is a later improvement on the tele-
graph in that the words of each message
received are automatically printed out, and
the information is then forwarded by the

CRIMINAL LAW—Continued .

accused through telephones to its subscrib-
ers . Racing sheets were found on th e
accused's premises with the names of horses
engaged in racing on various racecourses .
The results of races and their betting odd s
and the news was forwarded to the news -
papers in Vancouver as part of a syndicate
service . On a charge against accused that
it did wilfully and knowingly receive a
message by telegraph conveying information
relating to betting, contrary to section 23 5
(i) of the Criminal Code :—Held, that the
inclusion of the words "wilfully and know-
ingly" in the section expresses the intention
of Parliament that the prosecution shall
establish the mens rea of the accused either
directly or by inference from facts from
which only one conclusion can be drawn .
The evidence should go further than merely
to shew that certain individuals had en -
gaged in betting on the races published .
The gravamen of the offence is in the cor-
rupt and intentional receipt of such infor-
mation for use in betting operations in
which is must be &hewn the accused ha d
some active part, and this should be clearl y
established . The furnishing of racing new s
to newspapers in Vancouver as part of a
syndicate service without any proof of
active participation in betting operations,
is not sufficient to sustain a convictio n
under said section, and accused is acquitted .
REX W . GENERAL NEWS BnREAT INCORPOR -
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5.—The Juvenile Delinquents Act,
1929—Exclusiveness of jurisdiction—Duty
of judge of Supreme Court or Court o f
Assize—Can. Stats. 1929, Cap . 46, Sec . 9—
Criminal Code, Sec . 1120 .] Where a perso n
charged with an indictable offence i s
brought before a judge of either th e
Supreme Court or a judge of Assize, and h e
establishes that because of his age The
Juvenile Delinquents Act, 1929, confer s
exclusive jurisdiction upon the Juvenil e
Court, the only course open to the judge,
where section 9 of the said Act does no t
apply, is to quash the charge and the Crow n
may take whatever steps it sees fit in
respect to the matter . REx v . Roos . 235

	

6.	 Theft with violence—Jury—Crown,
counsel's address—Indirect comment on ac-
cused's failure to testify—Misdirection—
R .S .C. 1927, Cap. 59, Sec . 4, Subsec. (5) . ]
Counsel for the Crown in a criminal prose-
cution, after dealing with the evidence fo r
the prosecution, said : "I think there shoul d
be some explanation ." THE COURT : Be
careful, Mr. MacNeill . MacNeill : Shoul d
there not be some explanation on the part
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of the defence? THE COURT : Mr . MacNeill ,
be careful. Counsel for the accused then
asked that the jury be dismissed and that
there be a new trial . This application wa s
refused and the ease proceeding to its ter-
mination, the accused was convicted .
Held, on appeal, affirming the decision o f
FISHER, J ., that the remarks by Crown
counsel in no way indicated what it wa s
that needed explanation or who the person
was who could give it, and cannot be dis-
torted into "comment" within the meanin g
of subsection (5) of section 4 of the Canada
Evidence Act. REx v . FERRIER. - 136

7.	 Trial by jury—Conviction—Appea l
Juryman previously convicted of indict -
able offence—Disqualification of juror —
New trial—R .S .B .C. 1924, Cap . 123, Sec . 6
(a)—Criminal Code, Secs . 81, 921, 101 1
and 1013 (c)] The defendant was convict-
ed on a charge of attempting to incite to
mutiny His Majesty's forces at Work Poin t
Barracks at Victoria, under section 81 o f
the Criminal Code . After the conviction
it was found that one of the petit juror s
had been convicted of two separate indict -
able offences of theft and had not obtaine d
a free pardon. The defendant then ap-
pealed from his conviction on the sol e
ground that said juror was "absolutel y
disqualified for service as a juror" unde r
section 6 of the Jury Act and section 92 1
of the Criminal Code . Held, on appeal ,
MACDONALD, C .J .B .C . dissenting, that a s
there was no attempt to answer the appel-
lant's affidavits clearly setting out th e
absolute disqualification of the impeached
juror, and as this goes to the constitution
of the jury, their verdict cannot stand an d
there should be a new trial. [Reversed
by Supreme Court of Canada] . REX V .

STEWART .	 17

CRUELTY—Condonation and reconciliation.
	 354
See JUDICIAL SEPARATION.

DAMAGE—Business and property—Right
of tenant to sue for damages.

543
See NUISANCE .

DAMAGES—Contributory negligence—Ulti-
mate n e g l i g e n e e—_Motor-truck
stalled on street-ear tracks—Run
into by street-car. - 462
Sec NEGLIGENCE . 3 .

2.—Mineral claims—Agreement fo r
sale—Breach of contract.

	

-

	

-

	

81
See CONTRACT . 2 .
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DAMAGES—Continued .

	

3 .	 Negligence—Collision at jotersee-
tion—Gratuitous passenger .

	

-

	

401
See MOTOR-VEHICLES . 2 .

4.—Negligence—Husband and wife—
Injury to wife—Husband's right of actio n
—Servitium et consortium.] It is a tor t
actionable at the suit of a husband to tak e
away, imprison or do physical harm to hi s
wife if the act is wrongful as against th e
wife, and the husband is thereby deprive d
of her society or services, and the husban d
is entitled to damages for the loss of the
wife's services as housekeeper and the los s
of her society and companionship . CORKIL L
AND CORKILL V . VANCOUVER RECREATIO N
PARKS LIMITED .

	

-

	

-

	

532

	

5.	 Negligence—Pedestrian crossin g
street to board street-car—Run down by
motor-car .

	

-

	

-

	

-

	

-

	

285
See MOTOR-VEHICLES. 3 .

6.—Physicians and surgeons—Injured
shoulder—Erroneous diagnosis—Failure to
advise X-ray—Evidence of care taken . 179

See NEGLIGENCE . 5 .

DEBENTURES — Failure to pay interest.
-

	

-

	

-

	

430
See MUNICIPAL LAw. 2.

DEFAMATION —Libel—Report by "Com-
missioners" on hospitals in Vancouver—
Justification—Qualified privilege—Publica-
tion—Costs.] The plaintiff owned an d
operated the Grandview Private Hospita l
in Vancouver . The three defendants, Ilay-
wood, MacEachern and Walsh, Doctors of
Medicine, were appointed by the Provincia l
Government, the City of Vancouver an d
the Vancouver General Hospital to make a
survey of the Hospital situation in greate r
Vancouver, and after making an inspection
of the hospitals they made a detailed re -
port which included the following : "Grand -
view Hospital . This institution is in charge
of a lay woman who was graduated from
the London Homoeopathic Hospital . Thi s
hospital is in a poor locality of the city
and those using it are of very moderate
means . At the time this building wa s
visited it was dirty, odorous and very
poorly equipped for the class of work
attempted. It has accommodation for fif-
teen patients . There are no facilities for
sterilization, the whole place seemed to be
in a very poor condition and the impressio n
was gained that very questionable work
might be done here without interference."
In an action for damages for libel :—Held ,
that if the words were published "without
lawful justification or excuse" they consti-
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DEFAMATION— Continued.

tuted a libel and on the evidence the Com-
missioners' plea of justification fails, bu t
in making their report they were fulfilling
a task undertaken on behalf of their em-
ployers and under such circumstances th e
occasion was privileged and the plaintiff
having failed to shew any malice the actio n
as against them is dismissed . Held, further,
that as the city, upon receipt of the Com-
missioners' report, gave instructions to hav e
it printed and subsequently circulated it,
and the Vancouver General Hospital havin g
received copies of the printed report and
circulated them, publication is established
in both cases and they are equally liable in
damages . NEWTON V. CITY OF VANCOUVER
at al .

	

-

	

-
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-

	

67

DEPORTATION— Detention for—Right o f
appeal—Deportation order made
prior to termination of imprison-
ment—Validity. - - 321
See HABEAS CORPUS . 3 .

2 .	 Order for—Habeas corpus —Ap -
peal .

	

-

	

-

	

-

	

533
See STATUTE, CONSTRIiCTION OF .

DIRECTORS —Personal liability of . 260
See STOCK BROKER . 1 .

DITCHES —Construction of by municipality
without providing outlet—Overflow
—Faulty construction—Lands ren-
dered unfit for truck gardening—
Unprecedented rainfall—Right o f
municipality to convey water to
nearest waterway—Duty of owner
to maintain his drains . - 335
Sec NEGLIGENCE . 2 .

DIVORCE—Maintena.a cc—Petition by wife
—A. fter decree absolute—Jurisdiction—Mis-
conduct by wife—1'i 7 i (a False on applica-
tion as bar to ma/a rrr-riaee—R.S.B.C. 1924 ,
Cap. 70, Sec. 17—Divorce rule 65 et seq . ]
A petition for maintenance under divorce
rule d5 et seq. can be entertained after the
decree absolute . A respondent who has not
bro_ht to the attention of the Cour t
al.lm n 1 misconduct of the wife as a bar t o
the divorce, cannot later raise such a
defence as a bar to the allowance of main-
tenance. BExoN v. BExON .

	

-

	

238

DRAINAGE—Ditc h constructc7 b
y palitd to drain highway—Subnry'

lion of ditch to drain other Mods h' C

of 1 id from ditch.Liability of innnic ;
Wily .] In an action for n lamoo s th e
plaintiff claimed that water from an area
beyond an elevated strip of land (the Aase

DRAINAGE—Continued .

area) was improperly brought by the
defendant municipality through a ditch tha t
was constructed in order to drain a public
road adjoining his land, the municipality
extending the ditch through the elevate d
strip of land to the Aase area beyond, and
drawing the water from that area into the
ditch, thus causing it to overflow and dam -
age his property . It was held on the trial
that the water beyond the elevated stri p
would not reach the plaintiff's land in the
course of nature, and the plaintiff was enti-
tled to damages . Held, on appeal, revers-
ing the decision of FISHER, J . (MCPHILLIPS ,
J .A . dissenting), that on the evidence the
essential facts are lacking to support the
finding of the learned trial judge, namely ,
that the defendant is responsible for th e
water from the Aase area being discharged
into the ditch adjoining the plaintiff's
property . Per MACDONALD, C .J .B .C. : What
happened is that the foreign water has
filled the ditch to such an extent as to leave
insufficient room for the plaintiff's water .
The plaintiff does not prove that Aase' s
water was brought to and flooded his land .
He does not prove a tort . He claims dam-
ages as a matter of right but he has not
proved his right by either a grant, contract ,
prescription, or estoppel, if indeed it would
be acquired by any one of them . Per MAC -
DONALD, J .A. : The only basis for complain t
by respondent is that for a short distance
between his property and the Aase area a
so-called height of land intervenes and
that this natural barrier should have deter -
mined the policy in construction of ditches .
The onus is on the respondent to establish
that while the lands were in a materia l
stIte this ridge extended east and west fa r
enough to prevent water from the Aas e

from seeping southerly to his property.
I his he failed to do and he cannot success -
fully claim that the plaintiff committed a
tort in extending the ditch northerly .
GEALL V . THE CORPORATION OF THE TOw1 -
SIIIP OF RICHMOND. -

	

-

	

- 249

DROSS—Whether included in opium . 341
See CRIMINAL LAW. I .

EVIDENCE .

	

-

	

-

	

- 401
See MOTOR-VEHICLES. 2 .

2 .	 Onus of proof .

	

-

	

1 2
See STOCK IIROKER . 2 .

EXCISE ACTof for• i_-ire ease l
within territorial ma' rs d leo•of on board

Conriction of owner--llabe corpus —
Certiorari —Vessel bound from Seattle .
U.S.A ., to Alaska — Jurisdiction— R .S .C .
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EXCISE ACT—Continued .

1927, Cap . 42, Sec. 111—Can. Stats. 1930 ,
Cap. 18, Sec. 9 .] The accused, a foreigner ,
owned a foreign vessel that cleared from
Seattle, U .S .A ., bound for Alaska. The
vessel was seized in the territorial waters
of British Columbia and accused was con-
victed on a charge with respect to alcoho l
found on board, under section 181 of the
Excise Act . On habeas corpus proceedings
with certiorari in aid :—Held, that assum-
ing the waters in question are territoria l
waters, they are so placed that passage ove r
them is necessary or at least convenient,
and generally used for the navigation o f
open seas and should be deemed interna-
tional in that sense . The accused is a
foreigner sailing a foreign vessel from a
foreign port bound on a foreign voyage ,
passing through territorial waters, so
placed that passage over them is convenient
and generally used as the most direct
route for vessels such as the accused's e n
route from Seattle to Alaska . Jurisdictio n
must be given by express and specific legis-
lation, and there being the absence of such ,
want of jurisdiction has been established
by the accused and he is entitled to hi s
discharge. REx v . HARDY.

	

-

	

152

EX DEBITO JUSTICIZE.

	

-

	

- 430
See MUNICIPAL LAW. 2 .

EXECUTION—Unsatisfied .

	

-

	

383

See IN SUR_AN CE, AUTOMOBILE .

EXECUTION CREDITOR—Bill of sale
Validity—Fraudulent preference
(minty Court—Jurisdiction—For m
of interpleader order .

	

-

	

59

See INTERPLEADER . 1.

EXEMPTION—Writ of ft. fa. - 290
See PRACTICE. 9 .

FIXTURES—Logging company—Rails and
ties of railway, telephone line and unload-
ing outfit—Purpose and intention of annex-
ation as factor.] A logging company, hav-
ing bought and paid for railway rails, ties,
a telephone line and an unloading outfit,
including a donkey-engine, moved them o n
to a leased premises to be used by it as aid s
to the removal of timber, and they were s o
used up to the time of its bankruptcy .
Held, that they were not fixtures belonging
to the owner of the fee, under whom said
company was a tenant or Iieensee, but were
chattels belonging to the company . CANA -
DIAN CREDIT MEN' S TRUST ASSOCIATION ,
LIMITED AND DINNING V. INGHAM. - 300

FOREIGN VESSEL—Seizure of within ter-
ritorial waters. - - 152
See ExclsE ACT .

FOREST ACT—Timber licence	 Cutting of
timber—Royalties—Liability of owner o f
licence—12 .S .B .C . 1924, Cap. 93. Sec. 127
(1) .l Section 127 (1) of the Forest Act
provides, inter alia, that "Every holder of a
timber licence on lands whereon any timbe r
or wood is cut in respect of which any .
royalty . . . is . . . payable under thi s
Act, . . . and every person dealing in an y
timber . and every person operating a
mill or other industry which cuts such tim -
ber . . shall keep books of account o f
all timber and wood cut for or received by
him, and shall render monthly statement s
thereof

	

. and . . . the licensee, or
person dealing . or operating . . .
shall pay monthly all such sums of money,
as are shewn to be due, to the minister . "
Having become owner of timber licence No .
7994 by assignment, the defendant bank
entered into a contract with R . whereby i t
granted R . the right to cut and remove th e
timber referred to in the licence . R. cut
and removed the timber for a certain time
and then became bankrupt, when $774 .2 0
was due in royalties in respect of timbe r
cut . In an action against the bank for the
royalties so due :—Held, that the point fo r
deeision is whether or not the timber i n

e "-tion <ae "cut for and received by"
~en~'aat . and as in the opinion of th e

court it

	

- not, the action fails . ATTOR-
rv-C h : N!1 ; er, OF BRITISH COLUMBIA V . THE

BANK Of MONTREAL .

	

-

	

-

	

- 453

FRAUD—Agency .

	

-

	

-

	

- 260
See STOCKBROKER. 1 .

FRAUDULENT PREFERENCE — Count y

	

Court—Jurisdiction .

	

-

	

-

	

59
See INTERPLEADER . 1 .

FUGITIVE FROM JUSTICE—Force t o
effect arrest—Firing revolver—
Bullet ricochetting hits fugitive—
Jurisdiction—Criminal Code, Sees .
30 and 41 .

	

-

	

-

	

-

	

471
See POLICE OFFICERS.

GAME ACT — Conviction under—hilling
pheasants on Indian Reservation
by one other than an Indian—
Effect of the Indian Act . - 28
See CRIMINAL LAW. 2 .

INDEX .
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FOREIGN COMPANY—Security for cost s
—Carrying on business—Compan y
—"Residence"—County Court Orde r
XVIII ., r. 1(a) . - - 369
See PRACTICE. 7 .
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GAME OF CHANCE—Cross-word competi -
tion—Order refusing use of mails .
	 116
See POST OFFICE .

GARNISHEE—"Employee"—"Wages or sal-
ary ."

	

-

	

-

	

-

	

-

	

278
See ATTACHMENT OF DEBTS ACT .

2.--Parties—Proceedings taken with
out prejudice to claims of others not before
the Court .

	

-

	

-

	

-

	

-

	

486
See INTERPLEADEB . 2 .

GARNISHEE ORDER—Agreement to pa y
debt to judgment debtors after
service of garnishee order . - 537
See ATTACHMENT OF DEBTS .

	

2 .	 Application to set aside—Necessity
of entering appearance before application .
	 360

See PRACTICE . 8 .

GOVERNMENT OFFICIALS—Tort by.
-

	

-

	

116
See POST OFFICE .

GRATUITOUS PASSENGER—Negligence —
Collision at intersection—Damage s
—Evidence .

	

-

	

-

	

-

	

40 1
See MOTOR-VEHICLES . 2 .

GUARDIANSHIP — Neglect of parents—
Adoption — Religion of parent—
Welfare of child. - - 49 1
See INFANT. 2 .

HABEAS CORPUS. - - 152, 533
See EXCISE ACT .

STATUTE, CONSTRUCTION OF.

2. Certiorari in aid—Warrant—Ar-
rest—Proceedings leis( d on section 26 of
The Opium and Narcot~-c Drug Act, 1929—
Applicability of l in , i ,it , (ion Act—R .S.C .
1927, Cap . 93, Sec . 4?-van. Stats. 1929 ,
Cap . 49, Sec . 26 .1 Applicant was arrested
on a warrant after living been given his
liberty on habeas corpus proceedings, fol-
lowing a previous arrest with a view t o
deportation under section 26 of The Opiu m
and Narcotic Drug Act . 1929 . On habeas
corpus proceedings with certiorari in aid : —
Held . that as the return shews that the pro-
ceedings herein are based on section 26 o f
The Opium and Narcotic Drug Act, 1929 .
and only such provisions of the Immigra-
tion Act can be relied upon as section 2 6
makes applicable, and the provisions author -
izing arrest contained in section 42 of th e
Immigration Act are inapplicable to pro-
ceedings under said section 26, there is no
legal authority to issue the warrant under

HABEAS CORPUS—Continued .

which the applicant is held and he is en -
titled to his liberty . In re IMMIGRATIO N
ACT AND SUE SUN PoY . -

	

-

	

232

3.—Conviction under The Opium an d
Narcotic Drug Act, 1929—Detention for
deportation—Right of appeal—Deportation
order made prior to termination of impris-
onnnent—Validity—R.S.B.C. 1924, Cap . 52 ,
Sec . 6—Can. Stats . 1929, Cap. 49--R.S .C.
1927, Cap . 93, Sec. 22 (2) .1 Where, pursu-
ant to section 26 of The Opium and Narcotic
Drug Act, 1929, an alien, on the termina-
tion of his imprisonment imposed on con-
viction under the Act, is detained pending
deportation and he applies for habeas corpus ,
but is refused release, an appeal from such
refusal lies to the Court of Appeal under
section 6(d) (vii.) of the Court of Appeal
Act, the proceedings being civil and not
criminal. An accused was convicted of hav-
ing opium in his possession and sentenced
to two and a half years' imprisonment on
the 29th of October, 1929 . A Board o f
Inquiry under section 22 (2) of the Immi-
gration Act held a special sitting in th e
penitentiary on the 27th of May, 1930 ,
when, after the accused had been examined
an order was made for his deportation upo n
the expiration of his sentence and a warrant
by the deputy minister of immigration fo r
his deportation was issued on the 27th of
March, 1931 . On his release from the peni-
tentiary on the 24th of December, 1931 ,
accused was detained by the immigratio n
authorities for deportation . An application
for his release upon a writ of habeas corpu s
with certiorari in aid was dismissed. Held,
on appeal, reversing the decision of McDoN-
ALD, J. (MACDONALD, C .J .B .C. dubitante) ,
that the Board of Inquiry, in holding a sit-
ting, examining the accused, and issuing an
order for his deportation prior to the ter-
mination of his sentence, acted prematurely
anal wholly without jurisdiction because i t

is heed to exercise a power of adjudication
b, t n n it had acquired it . The deportation
order is therefore void and accused should
be released. REx v . SUE SUN Poy. 321

HIDDEN DEFECT—Liability of landlord .
-

	

-

	

-

	

- 147, 362
See LANDLORD AND TENANT. 2 .

HUSBAND AND WIFE—Constitutional laz ,
—Deserted wife—Application for orde r
against husband—Magistrate—Powers of—
Pr ohibition—R .S .B .C. 1921, Cap . 67, Sec. 4
—B .C. Stats_ 1862, Cap. 116—BSA . Act.
Sec . 96.1 On the issue of a summons against
a husband under the Deserted Wives' Main-
tenance Aet, the husband applied for an



i_

	

	 'r„th~+.:	
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HUSBAND AND WIFE—Continued.

order nisi to shew cause why a writ of pro-
hibition should not issue to the police mag-
istrate to prohibit him from proceeding o n
the summons on the ground that th e
Deserted Wives' Maintenance Act is ultra
vires the legislative powers of the Province,
the Legislature having no power to appoint
any person to deal with the matters in ques-
tion, and the appointment of a magistrat e
as prescribed in said statute is ultra rives
the Province and contrary to section 96 of
the British North America Act . The appli-
cation was dismissed . Held, on appeal,
affirming the order of MORRISON, C .J.S .C . o n
another ground, rid . : that as the Act en -
titled "An Act to protect the Property of a
Wife deserted by her Husband" passed by
the Colony of Vancouver Island on July
10th, 1862. contained the principle which is
now embodied in the Deserted Wives' Main-
tenance Act by which the Chief Justice o f
Vancouver Island and magistrates wer e
given jurisdiction to make orders protecting
the earnings and property of the wife fro m
claims by the husband . 1'he additional dut y
of deciding such qu, >i i,ns was thereby
imposed upon magi ,tra - and so on tha t
ground the application was properly dis-
missed . DIXON v. DIXON .

	

-

	

- 375

2 .--Decree for alimony—Non-paymen t
— 1/ rirci nent proceedings do not lie .] An

for payment of alimony is an orde r
lot

	

payment of money and enforceabl e
Divorce Rule 79 (a) ;' it is not en-
le by attachment for non-compliance

MACPHERSON V . MACPHERSON .
- 435

3,

	

~ ;, ;~.cc Injury to wife—Hus-
band's age

	

of ('CI ion---Sc '('i till fl et eon-
SOrlinrn .

	

-

	

-

	

-

	

-

	

532
AS, r? NEGLIGENCE . 7 .

to srrear• hits-
-p i

7 n .

	

—,ett t s a

297

5.

{~i'~~ 11 11 a - ~ldier 1111)

Freneii m m11, in Franco
Caine to tianCDny .̂,r in the sang,

	

riled ,
with a war bonus in which the lul l
interest, made a first payment

	

a home ,
the deed for the property 1 .I' in their
joint names . The husband we, umdoyed i n
the city fire department, and in Sc ut, tmber-,
1931, when a fire chief, he nut to a fire
men's convention in California, remaining

57 3

HUSBAND AND WIFE—Continued .

away for two weeks . By this time they had
four children . On his arrival home fro m
California late at night his wife was not
there, and when she came in some time late r
an altercation arose between them as to a
Frenchman with whom the wife was on
friendly terms, and the husband ordered he r
out of the house . She went to the house o f
a friend and the next morning the husban d
went to the place where she was staying an d
told her he wanted to take her to a lawye r
for the purpose of obtaining a divorce. They
went to the office of Mr . Nicholson, a bar-
rister, who had not seen them before, an d
his evidence was that he considered himself
acting for both parties when instructed to
draw up a quit-claim deed transferring th e
wife's half interest in their home to th e
husband, and that she signed it voluntarily ,
saying as she did so that she was willing to
sign as her husband had undertaken to look
after the children. The plaintiff averred
that she thought they went to the lawye r
solely for the purpose of obtaining a divorce
and did not know that she was signing a
quit-claim deed. An action for the cancel-
lation of the quit-clniat deed was dismissed .
Ill ill . on appeal . :ailirming the decision of
CAYLEY, Co . J. \ I \1 .11N and McBru LIPS,
JJ.A. dissenting), Cot the plaintiff's mari-
tal conduct was UI Tensible and on th e
question of conflict of evidence bet, n 11 ,

and the solicitor the learned trial jie it ,a s
amply justified in accepting the ,e idenee of
the solicitor . Since their quart l ie wa s
not fiduciary relationship ' e± e :, the hus-
band and the wife, and tl i n l- no evi-
dence of undue influence . She signed the
doeument voluntarily . flat fact of her hus-
band looking after the children being give n
by her as a reason for

	

so, and th e
appeal should be di- IIH-i,i . TIEATHORN V.
1TEATHORN .

	

-

	

-

	

- 41 3

INDEPENDENT ADVICE—Undue influenc e
—Onus—Voluntary transfer o f
property by wife to husband . 413
See HUSBAND AND WIFE. 5 .

INDIAN RESERVATION — Killing phi s -
ants thereon by one other th,1 1
Indian—Convictio n
Act—Effect of the Indian _Aei .

2 8
See C'tlrvtlNar. 1 .,~vc

	

2 .

INFANT—Custody— Ae!>' ,, /„7 children--
:rt e aninq oJ—ltrprch ntaaon 1 /1h/ions ter-
etsion of parents—R..S.B .C . 1 .'r .?) . Cap . 101 ,

.~',ea . 3 . 17 and 19 ; Cap. 1 .12 . I " e .s . ,ill Cj )
as,/ I, .3 .] An infant girl born of Roman

atholie parents in 1920, both her parents
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INFANT—Continued .

being dead, was handed over by her mother
just before her death in August, 1931, t o
the care of Mrs. Effie Dill, who is a Protes-
tant . The child was well looked after and
happy in the Dill home. On an information
and complaint in July, 1932, by one Foran
on behalf of the Children's Aid Society o f
the Catholic Archdiocese of Vancouver, act-
ing for the superintendent of neglected chil-
dren, that said infant is a neglected child o f
the Roman Catholic faith and that she b e
apprehended under section 56 of the Infant s
Act by reason of being without proper guar-
dianship, it was held that the official guar-
dian comes within section 56 of the Infants
Act and that there was not a proper guar-
dianship within the meaning of the Act, and
the child should be transferred to the car e
of the Children 's Aid Society . Held, on
appeal, reversing the decision of ELLIe, Co .
J., that section 56 applies to neglected chil-
dren only, and the finding of neglect is a
prerequisite to the child's apprehension .
Under said section no order will be given to
take a child from a home where it is receiv-
ing with the assent of the official guardian ,
proper care and guardianship, and be fore-
ibly removed to another environment . Per
MACDONALD, J .A . : It is only after a find-
ing that the child is neglected that the pro -
visions of section 93 of the Infants Act ca n
be invoked . In re WARD, AN INFANT . DILL
v. THE CHILDREN ' S AID SOCIETY OF THE
CATHOLIC ARCHDIOCESE OF VANCOUVER .

- 552

2.	 Veglect of parents Guardianship
—Adoption—Religion of parents—Welfar e
of child—R.S.B .C. 1924, Cap . 6, Sec. 5 (2) ;
Cap . 112, Sec . 93 .] Audrey Bland, the sev-
enth child of Charles and Jean Bland, who
were Roman Catholics, was born on the 30th
of December, 1929 . In February, 1932, th e
father becoming involved in a charge of
drunkenness and the children being neg-
lected, Audrey Bland was on the 11th of
February, 1932, by order of George Jay . a
judge within the Infants Act, committed to
the custody of the Children's Aid Society,
of Victoria, the order reciting that the reli-
gion of the child was "not known ." On the
16th of May, 1932, Herbert Agnew and hi s
wife, who were Protestants, petitioned for
leave to adopt the infant under the Adop-
tion A et, and it appeared that the peti-
tion, 1- were able to bring up, maintain an d

lu, .t11:c infant, and the Children's Ai d
Sect-ty . of Victoria . consenting thereto, the
petiteei was granted in accordance with th e
provisions of the Adoption Act . On appeal
by the natural parents, mainly on th e
ground that the foster parents were of a

INFANT—Continued.

different religious persuasion to that of the
infant's father :—Held, affirming the orde r
of MCDONALD, J. (MCPHILLIFS, J.A. dissent-
ing), that it is not unlawful for a Protes-
tant to adopt a child of Roman Catholic
parentage or a Roman Catholic to adopt a
child of Protestant parentage, and where
parents have neglected to provide proper
care and maintenance for their child their
consent to the adoption may be dispensed
with . The welfare of the infant has para-
mount consideration with the Court, and in
the circumstances of this case her interest s
would be thoroughly looked after by th e
foster parents . BLAND V . AGNEW. - 491

INFANTS ACT.

	

-

	

-

	

- 267
See CONSTITUTIONAL LAW . 2 .

2.	 Infant belonging to village—llain -
tenance — Village municipality—Whethe r
"municipality" within the Act — R.S.B .C .
19211i Cap . 112, Sec . 80, Subsecs . (1) and
(8)—R.S.B .C . 1924, Cap. 183 .] On an
application to enforce an order made agains t
the Village of Mission under section 80 (8 )
of the Infants Act, for the maintenance o f
a child belonging to the village :—Held, tha t
the Village of Mission is a "village munici-
pality" within the Village Municipalitie s
Act and the question is whether the Village
of Mission is a "municipality" within th e
meaning of the Infants Act . As the wor d
is not defined in the Infants Act the Inter-
pretation Act applies and the definition of
"municipality" there does not include "vil -
lage municipality ." A village municipalit y
is therefore not a "municipality" within the
meaning of that word as used in the Infants
Act, unless under section 7 of the Villag e
Municipalities Act it has been declared to
be a municipality under the Infants Act ,
and the application is dismissed. Re RILEY
AND CHILDREN ' S AID SOCIETY V . CORPORA -
TION OF THE VILLAGE OF MISSION. - 330

3.—Neglected el, /dre,i—Commit

	

t o
dire r e / Teen's Aid ;ee , l r—Liabil,f ;l jur

sir

	

, -1,' ,61,7,

	

, p, or to co m e,il -

R . .c~ .B.C . 19''1 , cul, . 112, Secs . 57, 8 0
91—B .C . 1941, Cap . 18, Sees. 3

a,,-1 4 .] Section SO of the Infants Act pro-
vi - that "(I .) Any jug „, shall, upon the
e mdication of any sociel c whose custody
r control a child is eme,eiitel, make an

order for the payment L .v t '. . o municipality
to which the child banes

	

n rdiennebl e
sum

	

. . for the 1i

	

of ,u~horting
the child by the socn.ty . . . . For
the purred - el this section, any child shal l
be deeine t belong to the municipality i n
which the child has last resided for th e
period of one year . . . .” Section 3 of the
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INFANTS ACT—Continued .

amending Act of 1928 recites : "Provided
that no child shall be deemed to belong to
a municipality or to have acquired a resi-
dence therein for the purposes of this sec-
tion by reason only of the fact that th e
child has resided in the municipality as an
inmate of a home or institution in which
the child was placed . . . . The parent s
of the two children in question (7 and 8
years old) with their family came to New
Westminster from Manitoba in March ,
1929, but in the following July moved t o
the Municipality of Surrey . During the
same month the mother became ill and she
left the two children in the Academy of th e
Sisters of St . Ann in New Westminster ,
where they remained . Shortly after th e
mother was taken to the Mental Hospital in
Essondale, and later the father falling into
unemployment, the two children, on appli-
cation to the Juvenile Court in New West-
minster, were declared "neglected children"
and committed to the care of the Children' s
Aid Society of the Catholic Archdiocese o f
Vancouver, but the order made no provision
for the costs of their care and custody . On
the application of the Children's Aid Society
an order was made on the 15th of January .
1932, that the City of New Westminster d o
pay said society $4 per week in respect o f
each infant from the 23rd of October, 1930,
until they attain the age of 18 years . Held ,
on appeal, reversing the order of MORRISON,

C.J.S .C. (MACDONALD, C .J.B.C . dissenting) ,
that it is impossible legally to hold that
those children "reside" in or "belong to" th e
City of New Westminster within the mean-
ing of the Infants Act, and the appeal should
be allowed . In re CAROLINE D . JOHN so N
AND MARY C. JOIINSOti . INFANTS. -

	

1

IN FORMA PAUPERIS—Ex parte order fo r
leave to proceed in—Application to
set aside—11 Henry VII., Cap . 12
—Whether in force—Court of Ap-
p eal Rule 21 . - - - 230
See PRACTICE . 5 .

INSURANCEPrincipal and sun / y—Bon d

of he',
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e( ors ~niirru~l'I'!~~ Ifl :,intiff brought
act cm i~~ r~r~nr e. t .d .-el .70 on a bond of
indeinnit . in 1922 q nd renewed fro m
year to ;w , r, by which he defendant under -
took to hid,]eitify the plaintiff up to $2,00 0
for any le- ; sustained as the result of an y
act of fraud or dishonesty on the part of
one White while acting as assistant clerk .
assistant secretary-treasurer, tax-collector

575

INSURANCE—Continued.

and assessor for the plaintiff . On applica-
tion for the bond in 1922 the plaintiff replied
to questions, including one : "How often wil l
a thorough examination of applicant's books
be made by an independent auditor or expert
accountant? Quarterly . Next 31st Decem-
ber, 1922 ." The policy contained a stipula-
tion that as the employer has delivered t o
the company certain statements setting
forth the duties and responsibilities of th e
employee, the moneys entrusted to him, an d
the safeguards and checks kept upon hi s
accounts and warrants the statements to b e
true, the agreement was entered into on the
condition that the method of examination
and checking accounts shall remain in
accordance with said statements . The bond
also provided that it was a condition prece-
dent to liability of the company that all
representations contained in the bond or i n
the application therefor should be duly per -
formed, and that if there was any material
change in the municipal corporation' s
method of accounting or examination of
books without notice to the defendants in
writing and their consent being obtained ,
the bond should be void. The quarterly
audit was continued until the year 192 7
when the corporation changed its system
of audit into what was called a continuou s
audit, whereby the auditor entered the
employee's office from time to time, choosing
his own time for doing so, and conducted a
partial examination of the books, and a t
the end of each year made a complete and
regular audit. The change of system o f
audit was not disclosed to the guarantee
company. The last renewal of the bond was
on the 11th of December, 1930, and thefts
to the above amount by White were discov-
ered on the 29th of December following . It
was held on the trial in favour of th e
plaintiff that although the undertaking that
a quarterly audit would be had was part
of the contract, the change to a "continuous
audit" was not a material change in th e
manner of checking White's books, and that
the defendants were therefore liable. Held,
on appeal, reversing the decision of MAC -
DONALD, J., that the change of the system
from that of a "quarterly audit" to what
was termed a "continuous audit" was a
snlsiential one that precluded the learned
jnffim uclow from going into an inquiry a s
to t e effect of the alteration, as in such a
can the surety himself is the sole judge a s
to v n 1 ether he will consent to remain liable

l e is entitled to his discharge . CoR -
y OF THE DISTRICT OF PENTICTON V .

LC \ uuN GUARANTEE AND ACCIDENT COM-

PANY. LIMITED .
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INSURANCE, ACCIDENT—Time indemnity
—"At once and continuously after th e
occurrence ."] The plaintiff, insured under
an accident policy of the defendant com-
pany, was wholly disabled by an accident t o
his knee on April 9th, 1930 . The "total loss
of time" clause of the policy provided tha t
"If injury such as is before described shal l
at once and continuously after the occur-
rence of the accidental event wholly disable
the insured from performing each and every
duty pertaining to his occupation the in -
surer will pay said accident indemnity for
such period, not exceeding the years, as th e
insured shall be so disabled after the firs t
three days ." Immediately after the acci-
dent the plaintiff was taken to the hospital
at Campbell River and wholly prevente d
from working until May 19th when he trie d
to get work, and on June 1st he commence d
working in a logging camp where he re-
mained three weeks as a signalman at ful l
pay, but finding his knee gave kin: pain
necessitating first aid treatment every night ,
he returned to his home in Vancouver, an d
entering the General Hospital was operate d
on, a dislocated cartilage being remove d
from his knee, and he was wholly and con-
tinuously disabled until October . 1931 . whe n
he w as recommended to the Workmen's
Compensation Board as fit for light work.
On May 22nd, 1930, the plaintiff had been
paid the full amount of indemnity then
earned and gave the company a receipt an d
release in full of all claims with respect to
the injuries sustained on April 9th, 1930 .
M ace in the Vancouver General Hospital he
ni .ule it further claim which the company
Iejo ted . In ~ n action on the policy the
pl :~ intiff obta

	

judgment :)s and for a con -
tinuous tI '1 I s,I,lliti .

	

II (7 . on appeal, re -
versing ti

	

d : ]-ion ,o 1 he In c . ' I . tM<PurL -
Ln>s, 1 " itio_ +'an the plaintiff' s
claim for furl] ,•r hu ;. nu 'Ii- under the policy
did not fall within the words "at once and
continuously after the occurrence of th e
accidental event" and the appeal should b e
allowed . 11••IATTIIEWS V. THE CONTINENTAL
CASUALTY COMPANY .
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-

	

-
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INSURANCE, AUTOMOBILE—Insurance
,uu ; i d! li :r:bi7il,~ for i3Or ;ir,—1 ; .~

	

:" ca r
Pa
obtains
fa– I .zac -

a s
Cap .

th e

—Passr,u r
-Cr for ' 1(1), o

(—Action, I i r

—B .C. Sta)s. .
3 ; .] H . insured his car i

di, u,l,xnt company, and left it with R ., giv-
ing him permission to use it for his ow n
purposes. R., with T . B. as a passenger ,
ran into a. lamp-post and T. B. receive d
injuries from which he died nine days later.

INSURANCE, AUTOMOBILE—Continued .

W. B. as administrator of T . B. 's estate ,
brought action against R., recovered judg-
ment for $1,000, and a writ of execution was
returned nulla bona . H. then brought action
on behalf of R . against the defendant com-
pany under the policy for the amount of the
judgment obtained by W . B. against R ., an d
recovered judgment . Held. on appeal, re-
versing the decision of FISHER, J. (\ICPUA. -

Lu's, J . A . dubitante), that the plaintiff a s
the assured cannot sue as trustee for R . ,
there being neither a legal nor an equitable
trust, and the action should be dismissed .
Vandei),t'" v . Preferred Accident Insurance
Con~ac,nv of Veto York, 102 L .J ., P .G. 21 ;
49 T.L .R. 90 : (1932), 3 W .W.R. 573 ;
(1933), A .C . 70 ; 1 D.L .R . 289, followed .

HORNBROOK V . TORONTO CASUALTY FIRE AN D
MARINE INSURANCE COMPANY .

	

-

	

383

INSURANCE, FIRE—Loss of profits insured
— .P olicy — Construction — Arbitration —
Award .] It was provided in a fire-insurance
policy for $10,000 against loss of profits ,
th :It "If during the terns of this policy, such
in ' :au,lise or any portion thereof shall be
de-ir oed or dm .naue' by fire, this company
shall be liable for :lei. 1,,-- of profits and/or
commissions in resleet ef such merchandise
which may result float sut.h fire, to ascer-
tained as folln s, rd .., (a.) The :nn,unt o f
the lire loss oeea-luo,l by dain, e to or
destruction of the mar. handise j,oi whic h
the company or cunaitanies insurimii th e
same are liable shill Ihn

	

ascertained a s
dine-mined by adju-ua wilt ; il,) The loss of

insured under ! .i- 1 . ' 7i-

	

shall be
i the amount

	

loss a s
de{' : nn ' "I under the above paragraph (a.) ;

e loss of profits as dct,rrmined unde r
;Janie r s ; ' l (b) shall not exceed the amount
of 1 :)-)Ids which the assured would hav e
re))li-' i )e diately preceding the fire in
the o r . ~ r y course of the a ssured's busines s
from r oat of the sale of such merchandis e
wlu:-h la . - been (la n a

	

'

	

,'estroved ." On
!.! .arch 19th . 1930, a

	

, .orurred on thc.
--

	

- premises and. the parties pro -
al le determine Cl : amount of the 1 a s

by arbitration, as provided in the 1• , ,li, r .
The arbitrator found that the fin , )) ;iiis d
danta''es to the extent of $49,000 an d
awarded an amount equivalent to the aver -
age net profit inade by the plaintiff on the
sale of its merchandise during the year end-
ing January 31st, 1930, i .e., the slug o f
$2 .182 .95 . A motion to set aside the award
was dismissed . Held, on appeal, affirmin g
the order of MACDONALD, .T ., that on the sale
of merchandise a merchant cannot arrive a t
his "profit" until he has deducted the
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INSURANCE, FIRE—Continued .

expenses incurred in earning it. It is
the intention of the policy that overhead
expenses in carrying on the business mus t
he deducted in arriving at the insured's
"profits" and the arbitrator reached a right
conclusion . Famous CLOAK AND SUIT COM-

PANY LIMITED V. THE PIrCENIx ASSURANC E
COMPANY LIMITED.

	

-

	

-

	

-

	

349

2.	 Oral contract—Right to enforce—
Agent—Authority of—Policy written afte r
fire .] Where it is admitted that a contract
for fire insurance is one that can be mad e
orally, in an action thereon it is not neces-
sary for the insured to shew that the agent
with whom the contract was made was
authorized to bind the insurers by such a
contract . The loss insured against occurred
when the only existing contract was an oral
one, but the insurers afterwards issued a
policy which was not signed and not intende d
to be signed by the insured . Held, that thi s
did not prevent the insured from 'suing on
the oral contract and they were not oblige d
to sue for rectification of the policy wher e
it did not conform to the oral contract .
Held, further, that the fact that the insure d
accepted the policy after the loss but with -
out knowing then that it differed from th e
oral contract, did not affect their rights t o
enforce the original contract . IIOCHBAUM

et al. v . PIONEER INSURANCE COMPANY et al.
-

	

-

	

- 455

INSURANCE, LIFE — Will — Declaration ,
subsequent to will in favour of preferred
beneficiary—Subsequent codicil—Effect of —
B.C . Stats . 1925, Cap. 20, Secs . 28, 29 and
102 .] R. P . Clark took out a policy of life
insurance in the Manufacturers' Life Insur-
ance Company for $5,000 in April, 1925 .
By his will of the 11th of September, 1926 ,
he appointed The Royal Trust Company hi s
executor . The beneficiary under the policy
was changed by various declarations unti l
finally by declaration of R . P. Clark on the
18th of July, 1930, the policy was made
payable to his wife and she became the pre-
ferred beneficiary . The defendant Shim -
min, authorized trustee of the estate of R .
P. Clark & Company, Limited, recovere d
judgment against Mrs . Clark on the 1st o f
March, 1932, for $5,900 . R. P . Clark made
a codicil to his will on the 31st of March ,
1932, whereby if the codicil prevailed the
moneys payable under the policy would be
subject to the terms of the will . R. P.
Clark died on the 8th of April, 1932, an d
on May 12th following all moneys due from
the I1Ianufacturers' Life Insurance Compan y
to Mrs . Clark under the policy were attached

57 7

INSURANCE, LIFE—Continued .

to answer the Shimmin judgment . On an
issue between The Royal Trust Company as
plaintiff and R. L . Shimmin as defendant to
determine the disposition of the money pay-
able on the insurance policy :—Held, that
although a codicil to a will operates as a
revival of the will and is republished by th e
codicil and thus for many purposes the date
of the original will is shifted to the date o f
the codicil, the republication did not neces-
sarily make it operate for all purposes, the
rule being subject to the limitation that the
intention of the testator is not to be de-
feated thereby . The intention of the testator
is clearly expressed in his declaration o f
July 18th, 1930, and there is no statemen t
in the codicil that such previous intention
had been changed . In order to destroy the
benefits which R . P. Clark intended should
be acquired by his wife, a document indi-
cating such intention should have bee n
executed by him. The plaintiff fails in th e
issue and judgment should be for the defend -
ant . THE ROYAL TRUST COMPANY V . SHIM -
MIN .	 273

INSURANCE, MARINE—Advances made t o
repair vessel—Part of price due—Insurable
interest .] G ., having contracted to tow cer-
tain logs for a company, entered into a fur-
ther contract with the defendant compan y
whereby the defendant agreed to construct a
tow-boat to be used for the towing opera-
tions. As security for payment of the price
of the boat (about $6,000), G. assigned t o
the defendant the moneys payable to hi m
under the towing contract . On the 13th o f
June, 1928, G . was given possession of the
boat and the defendant took out a policy of
insurance on the boat with the plaintiff
company . In November following the boat
was damaged and the insurers retained the
defendant company to make the repairs to
the extent of $3,200, which amount the
plaintiff paid the defendant under the insur-
anee policy . At the time the boat was
damaged G . still owed the defendant $2,00 0
on the purchase price. In June, 1929, G .
paid for the boat in full and received from
the defendant a bill of sale, the defendan t
up to that time being the registered owner
thereof . In an action to recover the moneys
paid under the insurance policy, on the
ground that the defendant had no insurabl e
interest in the boat :—Held, that the defend-
ant had an insurable interest and had a
right to collect the insurance money for the
benefit of itself and G. and the action shoul d
be dismissed . QUEEN INSURANCE COMPANY

OF AMERICA V . HOFFAR-BEECHING SHIPYARDS

LIMITED
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INTEREST—Failure to pay—Municipal de-
bentures. - - 430
See MUNICIPAL LAw . 2.

INTERPLEADER—Execution creditor—Bill
of sale—Validity—Fraudulent preference—
County Court—Jurisdiction—Form of inter-
pleader order—R.S.B.C . 1924, Cap . 53, Secs .
40 (1) and 86 ; Cap. 97, Sec . 3 .] M . brought
action in the County Court against B . fo r
wages on the 4th of January, 1932 . On the
13th of January following B . transferred to
S . & P. by bill of sale a herd of cows an d
two horses . M. obtained judgment and an
execution being issued on the 22nd of Jan-
uary, the sheriff seized one of the cows an d
the two horses. On the trial of an issue
ordered to decide as to the ownership o f
the animals seized it was held that the bil l
of sale was void under section 3 of the
Fraudulent Preferences Act, and M . recov-
ered judgment . Held, on appeal, affirmin g
the decision of LAMPMAN, Co . J ., that the
appeal should be dismissed. Per MACDON-
ALD, C.J.B.C . : Section 86 of the Count y
Courts Act confers jurisdiction upon th e
County Court in interpleader . The learne d
judge not having founded his decision on
fraud, it was contended he had no jurisdic-
tion under section 40 (1) of said Act unles s
there was fraud . If there was want of bona
fides in giving the bill of sale this would
amount to fraud and entitle him to try the
issue . The evidence discloses that the bill
of sale was obtained by fraud and it is open
to this Court to give the judgment that
should have been given in the Court below ,
and the conclusion there arrived at should
be affirmed . Per MARTIN, J.A . : By sectio n
86 of the County Courts Act general juris-
diction over interpleader is conferred o n
the County Court in matters within its
jurisdiction, and there is nothing in eithe r
the County Courts Act or the Fraudulent
Preferences Act disbarring parties to a n
interpleader issue from establishing thei r
title to the property in dispute by invokin g
any statute which declares an opposin g
instrument of title to said property to b e
"utterly void" under certain circumstance s
by reason of the acts of the parties con-
cerned in its creation . Held, further, per
MARTIN, J.A ., that the issue to be tried was
incorrectly stated in the interpleader order
by being broken up into two "questions, "
the first improperly relating to the validity
of the bill of sale and the second properly
being in substance "whether at the time of
the seizure by the sheriff the goods seized
were the property of the claimants as
against the execution creditor ." The second
was the sole and only question to be tried
and the addition of another is contrary to

INTERPLEADER—Continued .

precedent, misleading, and should be struck
out . MARSHMAN V . SCOTT & PEDEN. - 59

	

2.	 Garnishee—Parties—Proceedings
taken without prejudice to claims of others
not before the Court—Order—Appeal .] In
June, 1931, R . P. Clark (now deceased) ,
being indebted to the plaintiff bank, assigned
to the bank as security for the debt certai n
moneys due him from R . J . Cromie . There
being other claimants, an order was made
at the instance of the bank that the money
so owing, being the sum of $17,487 .59, be
paid into Court. The money was claimed
by the Bank of Toronto under an alleged
prior assignment ; by the personal repre-
sentative of said R . P. Clark, and by th e
authorized trustee in bankruptcy of R . P .
Clark & Company (Vancouver) Ltd. The
bank then procured from the Court an issu e
in which the question to be tried was
whether the Dominion Bank is entitled to
said moneys as against the trustee in bank-
ruptcy, the order containing a clause tha t
the proceeding was to be taken without
prejudice to the claim of the Bank o f
Toronto and to the matters in dispute
between the trustee in bankruptcy and th e
late R. P. Clark . On the trial of the issue
it was found that the indebtedness of Clark
to the Dominion Bank was $15,762 .20, t o
which sum the bank was entitled, and tha t
the balance of the moneys paid into Cour t
belonged to the trustee in bankruptcy .
Held, on appeal, that the issue should hav e
been framed to enable the judge to dispose
of the claims of all the claimants . The order
under review should be set aside and th e
matter referred back to the Court below fo r
final determination with all parties inter-
ested represented. THE DOMINVION BANK
V . THE AUTHORIZED TRUSTEE OF R. P . CLARK
& COMPANY (VANCOUVER) LIMITED . 486

INVITEE—Apartment flat—Porch on bac k
used by tenants—Railing on porch
gives way when leaned against b y
tenant—Tenant falling is injure d
—Hidden defect—Liability of land-
lord—Repairs. - 147, 362
See LANDLORD AND TENANT . 2 .

ISSUE .	 290
See PRACTICE. 9 .

JUDGMENT .	 290
See PRACTICE. 9 .

	

2.	 Registration—Caneellation under
a nthorixation of judgment creditor—Subse-
quent reregistration of judgment—lppliea -
tion to cancel reregistration .

	

-

	

556
See REAL PROPERTY .
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JUDGMENTS AND ORDERS—Order allow-
ing wife to swear husband was dead befor e
certain date—Petition by second husband
to rescind order—Status to attack order . ]
The petitioner sought to rescind an orde r
obtained by his wife allowing her to swea r
that her former husband was dead for mor e
than seven years prior to the making of th e
order. The order was obtained solely fo r
the purpose of assisting her in obtaining a
government pension . The petitioner alleged
that the order was obtained by deceiving
the Court, and she had used it so as to lea d
him to believe that she was free to marry
him . Held, that a person seeking to set
aside an order of this nature must shew
that he had an interest at the time whic h
was affected by the order, and as he has
failed to satisfy the Court that he has now
or had at the time the order was made, an y
interest whatever in the order, or the effec t
that might result therefrom, the petitio n
should be refused . In re HoLL : In re
COWPER.	 297

JUDICIAL SEPARATION — Cruelty—Con-
donation and reconciliation — Trivial act s
revive past cruelty—Memorandum of agree-
ment of settlement of marital differences
after close of pleadings signed by parties
but not acted upon—Effect of.] On a peti-
tion by the wife for a decree of judicial
separation on the ground of cruelty, begin-
ning the 11th of August, 1931, and continu-
ing with intervening condonation and
reconciliations until July 5th, 1932, after
the pleadings were closed a memorandum
of settlement drawn by a solicitor was
entered into by the husband and wife on th e
23rd of September, 1932. The terms of the
settlement were not carried out but previou s
to the trial respondent moved to amend hi s
answer to plead the agreement as a settle-
ment of the differences between the parties,
and as an estoppel, and the petitioner
replied denying that she was bound thereby,
as the respondent had elected to treat th e
agreement as a nullity and had not acted
upon it. Held, that this document was
without effect as it was a mere statement
of intention regarding their future conduc t
and had not been acted upon and therefor e
did not preclude the petitioner from obtain-
ing her remedy. The original cruelty was
revived by slight acts of cruelty whic h
occurred on the 5th day of July . 1932 ,
thereby entitling the petitioner to a decree
of separation and the custody of her chil-
dren . COLDICLTT V. COLDICUTT. - 354

JURISDICTION. -

	

-

	

152
See ExcisE AcT.

JURY—Crown counsel's address—Indirec t
comment on accused's failure to
testify—Misdirection . - 136
See CRIMINAL LAW . 6 .

2 .Trial by—Conviction—Juryman
previously convicted of indictable offence—
Disqualification of juror—New trial . - 1 7

See CRIMINAL LAW . 7 .

JURYMAN—Previously convicted of indict -
able offence—Disqualification of—
New trial.

	

-

	

-

	

-

	

- 17
See CRIMINAL LAW . 7 .

JUVENILE DELINQUENTS ACT, 1929 ,
THE—Exclusiveness of jurisdic-
tion—Duty of judge of Suprem e
Court or Court of Assize. - 235
See CRIMINAL LAW . 5 .

LAND—Flooding of from ditch—Ditch con-
structed by municipality to drain
highway—Subsequent extension of
ditch to drain other lands—Liabil-
ity of municipality. - 249
See DRAINAGE.

	

2.	 Sale of—Mutual mistake as to
boundary adjoining a highway—House buil t
by purchaser on wrong property—Rectifica-
tion—Execution of conveyance—Effect of .
	 441

See VENDOR AND PURCHASER .

LANDLORD AND TENANT—Receiver in
mortgage action—Order that tenants attorn
and pay rent to receiver—Service of order
on tenants—Whether creation of relation-
ship of landlord and tenant .] The mer e
service of an order obtained by the receive r
in a mortgage action, ordering tenants to
attorn and pay rent to the receiver does no t
create the relationship of landlord and ten -
ant between the receiver and the tenan t
where the mortgage antedated the creation
of the tenancy between the mortgagor and
the tenant, and where the mortgagor was
allowed to remain in possession by th e
mortgagee after default . Evans v . Elliot t
(1838), 8 L .J ., Q.B . 51, and Towerson v .
Jackson (1891), 61 L.J ., Q.B . 36 applied .
MANUFACTURERS LIFE INSURANCE COMPANY
v . DAVID SPENCER LIMITED et al . - 451

	

2.	 Suite above a store — Defective
premises—Personal in7,oi~ .e to tenant's wife
—Demised premises—I ibiliM! of landlord . ]
The defendant, who was fs , owner of a store
building containing two suites above th e
store, rented one of the suites to the plaint-
iff R. J. Agnew. There was access to the
suites by stairs both at the front and th e
back, and at the back was a porch which
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475LANDLORD AND TENANT—Continued.

was common to the two suites . The tenant' s
wife, who lived in the suite, leaned agains t
the railing on the porch when cleaning a
rug and the railing giving way, she fell t o
the ground below sustaining injuries . Held,
that a finding in the plaintiff's favour a s
to the railing being a trap would not avai l
them unless it was found that it existe d
with respect to a portion of the building
which the defendant had not demised an d
which was under his control as landlord,
but the railing formed a portion of this so-
called porch and the porch was a part of th e
demised premises and so treated by th e
tenants in their joint user, the plaintiff s
therefore have no redress . [Affirmed on
appeal .] AGNEW AND AGNEW V . HAMILTON .
-

	

-
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147, 362

LEASE—Arena .

	

-

	

161
See MECHANICS' LIENS .

LIBEL—Action for.

	

-

	

-

	

264
See PRACTICE . 10 .

	

2.	 Criminal—Trial—Disagreement of
jury—Discharge of accused—Later apply' a -
tion to hare indictment further prom,, /
with—Refused—Criminal Code, Secs . t i l l
and 1045 .

	

-

	

-

	

-

	

-

	

28 1
See CRIMINAL LAW. 3 .

	

3.	 _R eport by "Commissioners" on hos -
pitals i,o I ancoueerJurisdiction Quali-
fier / pr y r h i' —Publication—Costs . - 67

See DEFAMATION .

LIFE INSURANCE.
See under INSURANCE, LIFE.

MAGISTRATE—Powers of.

	

-

	

375
See HUSBAND AND WIFE. 1 .

MAILS—Order refusing use of—Cross-wor d
competition—Game of chance .

	

-

	

-

	

-

	

-

	

116
See POST OFFICE .

.MAINTENANCE--Infant belonging to vil-
lage — V i l l a g e municipality—
Whether "Municipality" withi n

	

the Act.

	

-

	

-

	

-

	

- 330
See INFANTS ACT . 2.

2.--Neglected children—Liability for .

	

-

	

-

	

-

	

1
See INFANTS ACT . 3 .

	

3 .	 Petition by u/re —After decre e
absolute—Jurisdiction—Misconduct by wif e
—Right to raise on ,r p pl i n Lion as bar to
maintenance.

	

-

	

-

	

-

	

- 238
See DIVORCE .

MANDAMUS .

	

.

	

-

	

-
See MUNICIPAL LAW . 1 .

MARINE INSURANCE .

	

-

	

-
See under INSURANCE, MARINE .

MECHANIC'S LIEN—Amendment of plaint
—Trial—Amendment of affidavit of lien in
accordance with amended plaint—R .S .B .C .
1924, Cap . 156, Secs. 19 and 20 .1 The
plaintiff entered into a contract with th e
defendant for the building of a house, and
in the course of construction certain extras
were authorized and ordered by the defend-
ant. The plaintiff filed an affidavit of lie n
for $393 .17 for extras on the 10th of Febru-
ary, 1931 . By order of the 4th of May fol-
lowing the plaintiff was allowed to amen d
his plaint claiming $590 under the contrac t
and reducing his claim for extras to $288 .17 .
On the trial the plaintiff applied to amend
the affidavit of lien by claiming the amount
set out in the amended plaint . Held, that
a substantial and not a meticulous compli-
ance with the statute is required, the test
being whether the parties concerned wer e
misled in the circumstances . The onus as
to prejudice is on the party objecting to the
registered claim and as the evidence does
not disclose that the defendant is prejudiced
by anything contained in the claim, sectio n
20 of the Act should be applied and the
amendment allowed . RICHARDSON V . LOHN .

-

	

-

	

-

	

224

MECHANICS' LIENS—Lease of arena fo r
six-day bicycle race—Race-track installed
by lessee—Track to be removed after race—
Right to lien thereon—R.S.B .C . 1924, Cap .
156, Sec . 6 .] The Canadian Cycle Race
Association obtained a lease from the Van-
couver Arena Company for its arena for
the purpose of holding a six-day bicycl e
race, the association to have the exclusive
use of the arena for the six days and tw o
full working days without charge imme-
diately prior to the race for the purpose o f
erecting and installing a race-track an d
necessary equipment, and the same time
after the race to remove the same. Portions
of the race-track along the fence of th e
arena at the sides were fixed to the freehol d
in a slight way but the ends were built u p
and fixed in a substantial way to the aren a
structure . and solidly nailed wherever th e
special nature of the track demanded fo r
safety . The track was removed immediatel y
after the race, but the bicycle race proved a
financial failure and the workmen and thos e
supplying material for building the track
recovered judgment in a mechanic's lien
action for a lien on the premises . Held, o n
appeal, affirming the decision of CAYLEY,
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MECHANICS' LIENS—Continued .

	

MOTOR-VEHICLES—Continued.

Co. J . (MACDONALD, C .J .B .C . dissenting) ,
that the defendant is the owner of the lan d
with knowledge of the construction of the
race-track and the building in which it was
installed is admittedly part of the land.
Upon the true construction of the statute,
temporary alterations and changes in o r
additions to a building which are essentia l
to the use and purpose for which it wa s
designed, are a proper foundation for a

mechanic 's lien for the work done and mate-
rial furnished thereupon, and this is par-
ticularly so as to property employed in th e
production of shows and entertainments, the
alterations and additions to the buildings
and land of which would of necessity be
continuous and relatively frequent, and the
judgment establishing the liens should b e
affirmed . STIRN V . VANCOUVER ARENA Coal -
PANY LIMITED AND LEWIS .
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- 161

MEDICAL AID—Assessments for .
-

	

-

	

-

	

-

	

110, 506

See WORKMEN'S COMPENSATION ACT .

2 .	 Cost of. -

	

-

	

- 110, 506
See WORKMEN ' S COMPENSATION ACT .

"MENS REA." - -

	

459
See CRIMINAL LAW . 4.

MINERAL CLAIMS—Agreement for sale
Breach—Damages .

	

-

	

- 81
See CONTRACT . 2 .

MISDIRECTION .

	

-
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136
See CRIMINAL LAW. 0 .

MOTOR-TRUCK .

	

-
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462
See NEGLIGENCE . 3 .

MOTOR-VEHICLE — Pedestrian crossin g
road contrary to city by-law—Ru n
into by taxi-cab—Satisfactory ex -
planation by driver wanting—
Liability .

	

-

	

-

	

-

	

307
See NEGLIGENCE. S .

MOTOR-VEHICLES — Collisia, b, 7 ~ , n

motor-cycle and automobile—Pl-iint,l ,

cr,rner on no,' or, act, —Defendant

	

sirin g

nirf,~~OLiJ-,/n ),(00—l/otor--yCIC c/~r~-nli J

contrary to 1lato,-nAct—Right o f
a, ~~on of phrin .t 1j .B .C . 192y . Cap . 177 ,
Sec. 19a.1 The plaintiff was a passenge r
on a motor-cycle driven by G. proceedin g
northward on the Gorge Road in the Muni-
cipality of Saanich. The defendant wh o
was parked on the proper side of the Gorge
Road backed his car across the road just a s
the motor-cycle was approaching, in such a

position that the driver of the motor-cycle
could not, with the exercise of reasonabl e
care, avoid running into him, and th e
plaintiff was injured . It was found that
the accident was due to defendant's negli-
gence, but the evidence disclosed that th e
driver of the motor-cycle at the time of th e
accident was not sitting on the driver's seat
(the plaintiff being on the seat and behind
the driver) and was driving in contraven-
tion of section 19A of the Motor-vehicle Act .
Held, that the civil right of the plaintiff
has not been affected in any way by G . hav-
ing committed an offence under the Motor -
vehicle Act that in no way contributed to
the accident, and he is entitled to recover
damages from the defendant. GA.MON v .
EASTMAN .
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23

2.	 Negligence—Collision at intersec-
tion — Gratuitous passenger—Damages—
Evidence.] The plaintiff was a gratuitous
passenger in the defendants' car as he was
driving easterly on Twelfth Avenue in the
City of Vancouver shortly after three o'clock
in the morning . There was a stop sign on
Commercial Drive where it crossed Twelfth
Avenue, and one S ., who was driving a ca r
southerly on Commercial Drive approache d
the intersection at from 25 to 35 miles an
hour, and although he checked his car h e
continued across

	

the intersection without
stopping, and was run into by the defend-
ant who was going at a moderate rate of
speed . It was held on the trial that both
drivers were guilty of negligence . Held, o n
appeal, reversing the decision of MACDONALD ,

J ., that the defendant, who was driving a t
a moderate rate of speed and had the righ t
of way, could reasonably advise himsel f
that the law would be observed . The driver
S . was travelling at an excessive speed when
approaching the intersection, proceede d
through without observing the stop sign ,
and paid no attention to his obligation s
under the traffic laws as regards the defend -
ant. He was wholly responsible for th e
accident . Per MARTIN, J .A . : The case of

!fall v . Tinck (1932), 45 B .C . 540 is not
properly founded on Ka,,,,elh7 Lumber Co .
Ltd . v . Porter (1932), 1 W .W .R. 230, owin g
to the difference between the British Colum-
bia Act and that of Saskatchewan on th e
right of way of vehicles at intersections .
HENDERSON V . DOSSE. -

	

-

	

-

	

401

3.	 Pedestrian crossing street to board
street-car—Run down by motor-
ear--Negli-gence—Damages .] A pedestrian crossin g
the road at an intersection to board a street -
car has a right to expect that an on-coming
automobile driver . coming from a distance ,
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MOTOR-VEHICLES—Continued .

will see him and not come too close to th e
crossing for safety ; further, that he would
slacken his speed and have his car unde r
such control that it could be stopped almos t
instantly . JAMES AND JAMES V . PIEGL.
	 285

MUNICIPALITY—Liability of .

	

- 249
See DRAINAGE .

2 .	 Maintenance of infant. - 330
See INFANTS ACT . 2 .

MUNICIPAL LAW—Construction of build-
ing — Permit — By-law — Validity — Man -
damus—R .S.B.C. 1924, Cap . 179, Sec . 54,
Subsec . (56) .] The Central Hotel in the
City of Kamloops, having been partially
destroyed by fire, the owner's application
for a permit to repair was refused on the
ground that the repairs contemplated wer e
in excess of 40 per cent . of the value of th e
building before the damage occurred, and
under section 7A of By-law 719 the permi t
could not he granted

. By-law
section 7A "Any

wooden building within the First-Class Fir e
Limits which has been or may hereafter be
damaged by fire, decay or otherwise to a n
amount greater than 40 per cent . of the
replacement value of the building imme-
diately before the necessity for repairs or
rebuilding arose, shall not be repaired o r
rebuilt, but shall be removed under the pro -
visions of section 162 of the Municipal Act. "
The power to pass by-laws on the question
of repairs is only given by subsection (56 )
of section 54 of the Municipal Act as fol-
lows : "For regulating the erection of
buildings and preventing the erection of
wooden buildings, or any addition thereto
or alteration thereof, and also for regulat-
ing and preventing any alteration to any
existing wooden buildings within the fire
limits of the municipality, either in the way
of repairs or otherwise, unless the authority
in writing of the fire wardens and building
inspector for the time being of such
municipality for such alteration is first
obtained ." On an application for an orde r
directed to the building inspector to slie w
cause why a writ of mandamus should not
issue directing him to issue a permit fo r
the repair of the building :—Held, that i n
relation to the subject-matter of a by-law,
the powers of the corporation must be exer-
cised strictly within the limits and in the
manner prescribed by the statute. section
7A purports to set up a standard or guide
of its own to direct or control the repairing
of buildings damaged by fire and makes n o
reference to the authority in writing re -

MUNICIPAL LAW—Continued .

ferred to in said subsection (56) . Section
7A does not conform to the rule and i s
therefore invalid . Held, further, that th e
building inspector having given his reason s
for refusal of a permit, effect should not b e
given to any objection to granting the
permit, raised for the first time after th e
application for a writ of mandamus i s
launched, and the mandamus to issue a per-
mit should be granted. In re HOMFRAY AN D
BUILDING INSPECTOR OF THE CITY OF KAM-
Loo p s .	 475

2 . Municipal debentures—Failure t o
pay interest—Application to appoint com-
missioner—Ex debito just-Rice—I? S.B .C .
1924, Cap . 179; B .C. Stats . 1932, Cap . 39 ,
Sec. 19 .] The plaintiff, who was the owner
of a $1,000 debenture of the defendant
municipality to which were attached $3 0
coupons payable half-yearly for interest ,
presented the $30 coupon thus attached
which was payable on the 1st of September .
1932, at the bank where it was payable on
the 20th of September, 1932, and paymen t
thereof was refused . Proceeding by peti-
tion under Part XXIII . of the Municipa l
Act, he obtained an order authorizing th e
appointment of a commissioner for the Cor-
poration of the District of North Vancou-
ver :—Held, on appeal, affirming the order
of MCDoN ALD, J . (McPHILLIPS, J .A. dis-
senting), that upon its being shewn tha t
there has been failure to provide, which
means failure to pay, the learned judge
below has no discretion in the matter, bu t
must ex debito justitice make the orde r
authorizing the appointment of a commis-
sioner . WIIITEHEAD V . THE CORPORATION OF
THE DISTRICT OF NORTH VANCOUVER . 430

NEGLECTED CHILDREN —Committed to
care of Children's Aid Society —
Liability for maintenance—Resi-
dence prior to commitment . - 1
See INFANTS ACT. 3 .

	

2.	 Meaning of —Apprehension—Re -
ligious persuasion of parents

	

-

	

552
See INF,INT. 1 .

NEGLIGENCE —Collision at intersection—
Gratuitous passenger—Duns, s —
Evidence.

	

-

	

-

	

-

	

40 1
S, r MOTOR-VE LCLES . 2 .

	

2.

	

,lil,7aes by ' moo -
Poo , hog outlet—Overflo w

—Iaalhl

	

loss - /.sads rendered un -
fit fo g ' L%~lr

	

r ,7 rii~nU—l.npreced-trd
rainfait—/ p in/;~ of n

	

ality to es . ?
water to

	

-rry—Duty of e . .nu
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NEGLIGENCE—Continued .

to maintain his drains—Evidence of land
surveyors and engineers — R.S.B.C . 1924,
Cap . 179, Sec . 297 .] The plaintiff, who car-
ried on truck gardening on his lands withi n
the defendant municipality, brought actio n
against the municipality for damages ,
claiming that through faulty construction
of ditches carrying surface water to a point
close to his property where no provision was
made for carrying it away, the water over -
flowed the ditches and entering his property
rendered it unfit for market gardening and
destroyed his crops . Held, that in orde r
to succeed the plaintiff must shew that th e
defendant brought water on his lands ,
which has done damage to him and in this
he failed. The evidence discloses that th e
natural flow of water on the area in ques-
tion was in the same direction as that
taken by the ditches, and the ditches as
constructed retarded rather than acceler-
ated the flow on to the plaintiff's lands .
The damage to the plaintiff's lands would
appear to be due to unprecedented rains
during the year in which his crops wer e
destroyed . Held, also, that the evidence of
engineers experienced in topographica l
work, with proper plans spewing topog-
raphy of country in vicinity of locus, with
details of contours and explanatory model s
was entitled to more weight than evidenc e
of land surveyors lacking adequate details .
Held, also, that plaintiff's damage, if any,
was caused or accentuated by failure of the
plaintiff to maintain his drains . ANcus v .
TILE CORPORATION OF THE DISTRICT OF BUR-

	

NABY .

	

-

	

-

	

-

	

-

	

335

	

3.	 D

	

negligence
[ ltimct ia,/ , it , - 110/mu, uck stalled

on street-ear ti ~~ 1 : ~—I! a m to by street-car
—B .C. Stilts. 19 2 5. ('up. S .] A motor-truck
driver, after sending a look-out into the
street to see that the way was clear, backe d
his truck from his garage on the east sid e
of Richards Street about 300 feet north o f
Davie Street in Vancouver, intending to g o
north . On getting well over to the west
side of the road, the front of his car being
on the west tracks of the defendant com-
pany, his ear stalled. At this time a south-
bound car of the defendant had stopped on
the north side of Davie Street over 300 fee t
away, but the street-car came on before the
truck-driver could get his car started . an d
running into him did extensive Taman t o
the truck . In an action for datnag - . (h e
learned trial judge found both partie s
equally at fault and assessed the damages
equally between them . Held, on appeal ,
per MACDONALD, C .J .B .C . and MACDONALD,

58 3

NEGLIGENCE—Continued .

J .A ., that there was no evidence of negli-
gence on the part of the truck-driver an d
the appeal should be allowed . Per MARTIN
and MCPHILLIPS, JJ .A . (affirming the de-
cision of FISHER, J .) : That the truck be -
came stalled on the tram tracks because of
the plaintiff's own negligi•n, i, and as there
was common and continu' d n'i_ligence b y
both vehicles the learned trial judge prop-
erly, on the facts, applied the degree of
fault of contributory negligence by making
them equally liable . The Court bein g
equally divided the appeal was dismissed.
PETROLEUM HEAT & POWER LIMITED V .
BRITISH COLUMBIA ELECTRIC RAILWA Y
COMPANY LIMITED.

	

-

	

-

	

-

	

462

4.--Damages—Pedestrian c r o s s i n g
street to board street-ear—Run down by
motor-car .	 285

See MOTOR-VEHICLES . 3 .

5 .	 Damages—Physicians and sur -
geons—Injured shoulder—Erroneous diag-
nosis—Failure to advise X-ray—Evidence
of care taken .] The plaintiff fell on the
pavement, and injuring her shoulder con-
sulted the defendant, a practising physician
and surgeon, who after examination con-
cluded she only had a bad sprain . The
doctor advised her to massage the shoulder
and report in four or five days . She did
not see the doctor again but her shoulder
did not improve, and three months after the
last interview with the defendant she con-
sulted another doctor, who on taking an
X-ray examination found her shoulder was
dislorat .,!, the lateness of the discovery
neccani-,atin_• a . major operation. The
plaintiff t o,s,I (`1Pd judgment in an action
for daanar' - . IIeld, on appeal, reversin g
the deeisi< a of MACDONALD, J ., per MACDON-
ALD, C .J .B .I . and MACDONALD, J.A., tha t
where a shoulder is injured and dislocation
is suspected, the fact that the surgeon con-
sulted does not advi-, the taking of a n
X-ray after applyin g the recognized tests
and giving the usual ie--ructions, does not
necessarily constitute negligence on hi s
part, even where it is subsequently disclose d
that his diagnosis was erroneous . Per
MARTIN, J .A . : That the appeal should be
allowed on the ground that the trial judge
had not passed upon an important, if no t
the most important piece of evidence upon
which the question of the defendant sur-
geon's alleged negligence turned . namely .
that after the second visit he gave her
instructions to report to him in four or fiv e
days, but with this she did not comply . To
send the case back for a new trial would
not be justified in the circumstances, the
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NEGLIGENCE—Con tinned .

defendant's evidence supported as it is by
other evidence, should be believed and th e
action fails . MOORE AND MOORE V . LARGE .

	

-

	

179

6.Driving automobile.

	

-

	

-

	

23
See MOTOR-VEHICLES . 1 .

7.	 Husband and wife—Injury to wif e
—Husband's right of action—Servitium e t
consortium.

	

-

	

-

	

-

	

-

	

532
See DAMAGES . 4 .

8. Motor-vehicle—Pedestrian crossin g
road contrary to city by-law—Run into b y
taxi-cab—Satisfactory explanation by driver
wanting—Liability .] The plaintiff crosse d
a street near the middle of a block an d
contrary to the provisions of a city traffic
by-law. It was a bright, clear (lay and sh e
looked both ways for traffic before starting
across but on nearly reaching the opposite
side of the road she was struck by a taxi -
cab driven by the defendant. Held, that
as the defendant did not give a satisfactor y
explanation as to how the accident happene d
the Court is bound to draw the inference
that he was not keeping that careful look -
out which the driver of a motor-vehicle i s
bound to keep, and that his negligence i n
that regard was the proximate cause of the
accident. HOCKING V . BRITISH COLUMBIA
MOTOR TRANSPORTATION LIMITED . - 307

9.--Street-ear— Stopped with jerk —
Passenger thrown down—Burden of proof--
Pleadings--Trend of t rial—Effect of .] Al-
though particulars have been applied fo r
and supplied in a negligence action, wher e
the trial broadens and evidence is adduced
and argument submitted with respect to
other acts of negligence, the Court shoul d
be governed by the trend of the trial i n
reaching a decision . Seot t v . I eru (1901) ,
11 B .C. 91, applied . The mere hai,l :. Bin of
a jerk when the street-car was out to
stop does not of itself bespeak n :aligence
on the part of the motorman or the com-
pany, and a passenger who is thrown down
in the vestibule when about to alight . must,
in order to succeed in an action fo r
damages, prove such negligence by affirma-
tive evidence . HYDE AND HYDE V . Raman
CCOLI'MBIA ELECTRIC RAILWAY COMPAN Y
LIMITED.

	

-

	

-

	

-

	

-

	

443

NEW TRIAL—Trial by jury—Conviction
Appeal—Juryman previously con -
victed of indictable offence—Dis -

	

qualification of juror .

	

-

	

1 7
See CRIMINAL LAW. 7 .

NOVATION .

	

-
See CONTRACT .

NUISANCE — Smoke, fumes and ashes—
Damage to business and property—Right of
tenant to sue for damages .] A tenant
carrying on a fish business is entitled to
recover damages for a nuisance which af-
fects his use and enjoyment of the lease d
premises, notwithstanding his knowledge o f
the existence of the nuisance when h e
entered into the lease. BILLINGSGATE Fish
LIMITED V . BRITISH COLUMBIA SUGAR RE -
FINING COMPANY LIMITED .

	

-

	

-

	

543

ONUS. 	 413
See HUSBAND AND WIFE . 5 .

OPIUM—Possession of—Opium dross foun d
on accused—Whether included in
"Opium"—Can . Stats . 1929, Cap .
49, Sec . 2, subsecs. (i) and (k) .

- 341
See CRIMINAL LAW. 1.

OPIUM AND NARCOTIC DRUG ACT,
1929, THE. - 232, 321
See HABEAS CORPUS . 2, 3 .

PARENTS—Neglect of — Guardianship —
Adoption—Religion of parents —
Welfare of child. - 491
See INFANT. 2 .

2.	 Religious persuasion of. - 552
See INFANT. 1.

PARTIES—Intervention .

	

-

	

-

	

81
See CONTRACT. 2 .

PARTNERSHIP AGREEMENT—a o 1 r,, s -

fer of interest without consent of pu)T, ,
-9'ransfer° of a partner's interest—No con -
sent obtained--Transfer of assets to an
incorporated company—Dissolution—Righ t
to an accounting—Pleadings—Right o f
amendment—R .S.B .C. 1921, Cap. 191, Secs .
31and I1 .] Five East Indians entered
into a partnership on equal terms under
written agreement of the 16th of October ,
1916, under the name of "Mayo Lumber
Company ." The agreement contained a
clause that no partner could sell his share
in the partnership without the consent i n
writing' of the other partners . On Octobe r
2nd, 1917, one partner, Sheam Singh, sold
two-sevenths of his interest to one Inde r
Singh . and on July 19th, 1920, Inder Sing h
sold his interest to the plaintiff .- Two of
the original partners . Mayo Singh an d

[Vol.

294

2 .	 Novation .

	

-

	

-

	

-

	

294
See CONTRACT. 1 .
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PARTNERSHIP AGREEMENT—Continued.

kapoor Singh acquired all the interests i n
the partnership with the exception of the
share held by the plaintiff, and on Novem-
ber 24th, 1932, they incorporated the Mayo
Lumber Company, Limited with a capital o f
$100,000, divided into 1,000 shares of $10 0
each, and on the 3rd of December following
in consideration of $70,000, they trans-
ferred to the incorporated company all the
assets of the Mayo Lumber Company
except a 50-ton Shay locomotive and a
donkey-engine, taking 700 shares of th e
incorporated company as payment in ful l
for said assets, and later by resolution the y
transferred to the incorporated compan y
the said locomotive and donkey-engine fo r
$29,800, receiving in lieu thereof 268 share s
of the incorporated company . The remain-
ing 30 shares of the incorporated compan

ywere then offered to the plaintiff for hi s
interest in the Mayo Lumber Company but
he refused to accept them, and brough t
action for a declaration that he is th e
owner of a one-twenty-third interest in th e
Mayo Lumber Company, alternatively that
Sheam Singh has been a trustee for him fo r
his interest, that the transfer to the Mayo
Lumber Company Limited was fraudulen t
and void, for an accounting, and that th e
Mayo Lumber Company be wound up. The
action was dismissed . Held, on appeal ,
affirming the decision of MoRRisox, C .J.S .C . .
that the partnership agreement agains t
transferring shares without the consent o f
the remaining partners was never aban-
doned and the transfer by Sheam Singh
was a nullity as no consent was given by
the other partners, and the plaintiff there -
fore had no interest in either of the com-
panies . Held, further, that under section
34 of the Partnership Act the assignee o f
a p,irtner ' s share is entitled, after dis c olu-
tie to an account, and there was here a

luti,n . He may therefore hay, h e

to an account for the pue ti I - .

miner said section but he (lid not plefor
that relief or ask for it in his noti,

	

of
appeal . He does not ask for an amendment
and in the circumstances it should not be
granted . IIARNAMI SINGH V . KAPOOR SING H
et al. 	 195

PASSENGER — Automobile — Insurance
a,g inst liability for injuries. 383
~ :. c3 INSURANCE,, AUTOMOBILE .

2 .

	

-

	

443
See -s LGLIGE\CE . 9 .

PAYMENT OUT OF COURT—Applicatio n
for — Costs—Taxation—Appendix
"N," items 6 and 7. - - 79
See PRACTICE . 1.

PEDESTRIAN—Crossing road contrary to
city by-law—Run into by taxi-cab
— Satisfactory explanation b y
driver wanting—Liability . 307
See NEGLIGENCE . 8 .

2 .--Crossing street to board street-car
—Run down by motor-car—Negligence —
Damages.	 285

See MOTOR-VEHICLES . 3 .

PHYSICIANS AND SURGEONS—Diagnosi s
—Failure to advise X-ray . 179
See NEGLIGENCE. 5 .

PLAINT—Amendment of .

	

- 224
See MECHANIC ' S LIEN

PLEADINGS.

	

-

	

-

	

-

	

443
See NEGLIGENCE. 9.

2.—Amendment of. - - 195
See PARTNERSHIP AGREEMENT .

POLICE OFFICERS—Fugitive from justic e
Force to effect arrest—Firing revolver—
Bullet ricochetting hits fugitive—Justifica-
tion—Criminal Code, Secs . 30 and 41 . ]
Three men running from a police officer
were ordered to stop . They continued to
run and the olhei r fired two shots from a
revolver in tine iir, followed by some shot s
on the ground ' hind the men u-li wer e
running ahead of him. One of these shots
ricochetting from the ground, struck on e
of the fugitives and killed him . In an
action against the police officer for the
death of the fugitive :—Held, that the
officer believed on reasonable and probable
grounds that the deceased had been abet-
ting one who ps he also believed had broke n
nit() a 4-hop, and that the officer in shootin g
as he did was acting properly within hi s
rights, and doing no more than his duty
required him to do . MERIN V . Ross . 471

POLICY—Construction .

	

-

	

349
See INSURANCE, FIRE . 1 .

POST OFFICE—Or , refuse, ,r use of mail s
—Cross-word cc,rj" Zion—C'ime of chanc e
—Tort by Cori ea h,,-) off : a7i—, ned iudi-
ridually—h' .S .G . U+'Y, Cap. Pit . arc . 7—
Postal regulation -'19 .1 The

	

n?`If car -
d on cross-word puzzle is ' III ' f ii ion s

itating considerable mail ivat
lilrough the mails .

	

The P,,-ti n
Mineral, concluding there was

	

,ih i t

of chance in obtaining correc t
the puzzles and that the contest I '' I li e
considered as tending to deceive or G, fraud
the public, declared it not to be "n , ilabl e
matter" within the Post Office Act and
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POST OFFICE—Continued .

regulations and issued a prohibitory orde r
refusing the use of the mails to the plaint-
iff, and thereafter all mail matter sent to
the plaintiff through the avails was returne d
to the senders . An action against th e
Postmaster General and the District Super-
intendent of Postal Service in their indi-
vidual capacities for damages for wrongfu l
interference with the plaintiff's busines s
and for an injunction was dismissed .
Held, on appeal, affirming the decision of
M.ORRISON, C .J .S .C . that clause ((I) of sec-
tion 7 of the Post Office Set declares what
shall not be "mailable matter" :und regula-
tion 219 gives the Postmaster limier a l
discretion, if the offence be established t o
his satisfaction, to declare what shall be
-ataslp flap uo IlutioV « •iallnm algaicnuc„
tion the Postmaster General declared th e
matter in question not to be "mailabl e
matter ." The Postmaster General havin g
authority to prohibit the use of the mail s
to the plaintiff, being a matter in his entir e
discretion, it is not open to review by a
Court . Even if it were open to review this
discretion was properly exercised, as the
"contest" as shewn by the evidence is ope n
to many apparent solutions and therefor e
a game partly of chance . LITERAIIY RECItE -
ATIONS LIMITED V. SAUVE AND MURRAY.

-

	

-

	

-

	

116

PRACTICE- - I „ for pie( ou t
of Curt—COJI -7U~n/w<<—_lp/ienrli "Y,"
items 6 and 7 .] It e ms 6 and 7 of Appendi x
"N," Tariff of Coats in the Supreme Cour t
are as follows : "6. Fee to cover each inter-
locutory application brought by any party
in the action or proceeding to go to suc h
part} as may be ordered. 7. All process fo r
payment into and out of Court." The
plain(i rP having recovered judgment applie d
for oaf obtained an order for payment out
of cello _n moneys in Court and in taxin g
the -(, of the application he sought t o
j. nelmlii both items (i and 7 in the bill . On
review of the taxation : Held, that as soon
as tL application is launched and the order
(male item 7 can no longer apply, as the

lire

	

was involved in the application .
tn . 6 should therefore be allowed and ite m

7 disallowed . TacLOR v . 51innix . - 79

2.-----Costs—:l ppeal (ii supreme („Iovrt of
Canada—Deposit of srev i1, / for a°R.epoaden is
costs—abiisdonnicnt of op1,, nl aral respond-
ent's rn,i : thn--ref hni-1

	

~hhlii,ft .ton b y
resp,, „ ,r t for chin-wi ng si n”' c tit "I t

	

fol.
.e,-r :,, li,

	

('s/e t .'v snits 104t h
late

	

C-il l(it~

	

appeal la, IIn

	

ourt o f
Appeal, Invinr hies' dismissed, an appea l

Supneme Court of Canada

PRACTICE—Continued .

and $500 was paid into Court as securit y
for the respondent's costs of appeal. The
appeal was subsequently dismissed for want
of prosecution and the respondent's costs
thereof were paid by the appellants . On
au application by respondent's solicitor fo r
a charging order on the $500 so deposited,
L,i-iiig his claim upon section 104 of th e
is s.1 Professions Act :—field, that thi s
sum was paid into Court for a special pur-
p i s ( ,., and that purpose having been satisfied
in full, the appellants are entitled to a
return of this sum. LOCKETT V . SOLI .OwAY .
MILLS & COMPANY LIMITED .

	

-

	

211

	

3 .

	

Costs—Taxation—Four defendants
in action—. action dismissed against on e
di 1, „if' / with costs—Taxing officer not t o
appal-ilea /Je costsRule 977 .1 On a tria l
in wide], the>re were four defendants, th e
action was dismissed as against one of th e
defendants with costs, the formal judgment
reciting "that the plaintiff's claim against
the defendant Genji Yada be and is hereby
dismissed with costs to be taxed by the tax-
ing officer and paid forthwith after taxatio n
thereof ." The taxing officer ruled that thi s
defendant was entitled to "the whole costs "
for any steps in the action which it wa s
necessary for him to take . On the plaintiff's
application for a review of the taxation : —
Held, affirming the taxing officer, that i n
view of the terms of the formal judgmen t
and the wording of rule 977, the successfu l
defendant is entitled to "the whole costs "
for the various steps he found it necessar y
for him to take . _Moat v . Lion LUMBER
COMPANY LIMITED .

	

-

	

-

	

-

	

292

	

4 .	 Costs — Taxation — Judgmen t
against gall defendoo(ts with costs—No ap -
portionis ent Id/

	

officer—Item 13 of
"3 "—fine ibniion .] In an actio n

for i-rt against lour defendants, wh o
defend I separately . the formal judgment,
as to costs, restored by the Supreme Cour t
of Canada, read, "That the defendants d o
pay to the plaintiff her costs of this action ,
such payment to be made fort liwith afte r
taxation," (H he taxati- o i1 ., 3n-ared that
the costs of the action h(ei Ishii talginent.e d
by certain pini , liu„s taken ni individua l
defendant- sil : wit joined in ],1 the others .
The taxing

	

nflowed a gainst all the
defendant- th

	

occasioned by them al l
and and apportioned the special
cots oeca-e i, d by the nets of the individua l
defendant- i the defendant who i„ nasione d
stone . Held, affirming the de,'i'ion <~ f 14oR -
RfsoN ( (1931)), 42 B .C . :! .»), that
the taxing officer has no right to an behin d
the directions contained in the judgment .
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PRACTICE—Continued .

If any apportionment or segregation is to be
made it should be set out in the judgment .
On the contention by defendants that four
items in the plaintiff's bill, namely (1), fe e
on motion for enlargement of trial ; (2) ,
fee on motion for trial by jury ; (3), pro-
cess for setting down for trial in June : and
(4), process for setting down for trial in
September, were all covered by item 13 o f
Appendix "N" and carried only the one fee :
—Held, that item 13 should be read dis-
tributively end that the four items wer e
allowable 1 Ti vonovALD, C .J.B .C . dissent-
ing) . Bradshaw v . British Columbia Rapi d
Transit Co . (1927), 38 B .C . 430, approved .
OVERN V . STRAND et al .

	

-

	

-

	

207

5. Court of Appeal—Ex pane order
for leave to proceed in forma pauperis —
Application to set aside—11 Henry VII . ,
Cap . 12—Whether in force—Court of Ap-
peal Rule 21—R .S .B.C . 1924, Cap . 80 .] On
an application to discharge an order mad e
ex parte for leave to proceed in forma pau-
pens :—Held, that the order should be set
aside as rule 21 of the Court of Appea l
Rules excludes an application made ex parte
to a judge. Held, further, that chapter 1 2
of 11 Henry VII., being an Act "To help
and speed poor persons in their suits," is i n
force in British Columbia by virtue of the
English Law Act. BLAND V . AcNEW . 230

6.	 Cr iniinal lib, 7 —Trio l — Disagree -
.,n „I of in o—Disclln/ NI- ul ,r, row l—Later
rt,i i lira/ir,u to lu„ r inli, l,,ir

	

/n,•lher pro-
,4,Ioiti—Refuse'—',

	

; :alCode, Sees .
12 met 104,5.

	

-

	

-

	

-

	

-

	

281
See CRIMINAL LAw. 3 .

7 .	 Foreign company—Security for
costs—Carryin g on business—Company—

I'esidenee"—(ho,,( ,y Court Order XVIII., ,
r. l (a) .] The I,lcintiff, a foreign corpora-
tron with head o9/ce in Chicago, U.S.A., but
registered as an r xtra-provinei , l company
in British Columbia with :nn (/1 /C in the
City of Vancouver, brought action in the
County Court against the defendant ,, , k two
prmnissory notes . On the defendant's appli-
cation for security for costs it :,I/lu . :u-er :

t the only assets of the plaintiff company
3ritish Columbia were $10,000 in out -
ling book accounts of uncertain value ,
rig,• plaintiff was ordered to furnish
ity in the sum of $50 for the defend -

ie of the action . Held, on appeal ,
l g the decision of ELLis, Co . J ., tha t

ricer below was properly made . Per
ARTIN, .1 .A. : The question turns upon the

consideration to be given Order XVIII ., r.
1 (a.) of the County Court Rules, and in

58 7

PRACTICE—Continued.

the case of a company where it has more
residences than one, the rule applies and th e
Court may order security to be given . In
order to exclude jurisdiction of the Cour t
the residence within the Province must be
the sole one . Per MACDONALD, J .A. : The
sites of this company is clearly outside the
Province even although also located withi n
the Province_ A company may have a resi-
dence or be located in more than one place.
Whether or not, therefore, it "resides "
within the Province it has a residence
beyond it and is therefore within the rule
and security for costs should be given .
LASALLE EXTENSION I NIVERSITY V . LINLEY.
	 369

8.—Garnishee order—Application to
set aside—Necessity of entering appearanc e
before application .] If a defendant in an
action has not entered an appearance, he i s
not entitled to move to have an attachin g
order obtained by the plaintiff set aside, an d
the objection to his right to so move canno t
be cured by a subsequent entry of appear-
ance. Victoria (B .C.) Land Investment
Trust, Ltd . v . White (1920), 27 B.C . 559
applied. MCDONALD V . Cocos ISLAND TREAS-
URES LIMITED.

	

-

	

-

	

-

	

-

	

360

9., 	 Judgno o (—IT') it of ft . fa .—Defend -
ants' claim for , ,,nylion,—Issue—Exemp-
tion disallowed— I/peal—Security for costs
paid into Court—Appeal allowed withou t
costs--Money in Court subject to chargin g
order .] On the plaintiff obtaining judg-
ment in an action and issuing execution fo r
the amount of his claim, the defendants
claimed exemption under the Execution Act .
On an issue the defendants' claim bein g
disallowed, they appealed and paid $7 i) into
Court as security for the costs of the a ;,l,r•al .
The appeal was allowed without „-te t

either party . The plaintiff then obtained a n
older ;• charging the $75 in Court f
the balance owing on the plaintiff's ju J
ment. On the plaintiff's application fr,r q u
order absolute :—Held, that the money pai d
into Court by the defendants is subject to .o
charging order in favour of the plaintiff .
'STICK CnONC V . HONG SING COMPANY et al .
	 290

10.	 O

	

for isen ,

	

of concurren t
r,t of summon ,o/ se) — l ffidarit in

support—8,1tJi, ,, ey of— I, l i„a for libel—
d pplicati.r,,, to er r r,iide o„Ir r eoo1 service of
writ—Order 17 ., rr. 1 and 4.] On an appli-
cation for lee / r to serve a writ out of the
jurisdiction, the affidavit in support is no t
sufficient where it contains a mere statement
of what the plaintiff claims or is bringing
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PRACTICE—Continued .

his action for, and that someone believe s
the plaintiff has a good cause of action ; the
affidavit should shew a prima facie cause of
action within the jurisdiction and disclose
a substantial question which the plaintiff
desires to try. Sufficient information shoul d
be given to make clear the ground on whic h
the Court is asked to proceed . SMITH N .
HARRIS INVESTMENTS LIMITED AND HARRIS .

- - 264

PRINCIPAL AND SURETY—Bond of in-
demnity—Certain system of audit
contained in policy—System o f
audit changed during currency of
bond without notice	 Effect o n
guarantee.

	

-

	

-

	

515
See INSURANCE .

PRIVILEGE—Appeal . -

	

- 241
See STOCK EXCHANGE .

	

2.	 Qualified—Libel—Report by "Com -
missioners" on hospitals in Vancouver
Justification—Publication .

	

-

	

- 67
See DEFAMATION.

PROFITS—Loss of—Insured—Policy—Con -
struction—Arbitration—Award .
	 349
See INSURANCE, FIRE . 1 .

PROHIBITION .

	

-

	

-

	

-

	

375
See HUSBAND AND WIFE. 1 .

PROPERTY—Voluntary transfer of by wif e
to husband—No independent advic e
—Undue influence—Onus . - 41 3
See HUSBAND AND WIFE . 5 .

	

2.	 Within and without the Province
—Deceased not resident in Province-
llethod of calculation .

	

-

	

547
See SUCCESSION DUTY .

PUBLICATION—Libel—Report by "Com-
missioners" on hospitals in Van-
couver — Justification — Qualifie d
privilege. - - - 67
See DEFAMATION .

RAILS AND TIES .

	

-

	

-

	

-

	

300
Sce FIXTURES .

REAL PROPERTY —•1u7y,—Pigistra-
tion—Cui„It,/ n under cu,Iloriration o f
judgment ci, %tor—iba vs, i t reregistra-
tion of fat ' ,It— .I ],dl,, ,on to cance l
eregistralion—B.C . Sluts . 1914, Cap. 43,

Sees . 72 and 7 —R .8.B .C. 1924, Cap. 117 ,
Sec . 232.] The plaintiff had registered a

REAL PROPERTY—Continued.

judgment against the defendant's lands .
Linder an arrangement that the defendant
would pay a certain sum in cash and the
balance of the debt in monthly instalments ,
the plaintiff authorized the district regis-
trar of titles in writing to vacate the regis-
tration of his judgment against the defend -
ant in so far as ti)e same affected said lands .
The district reg istrar of titles thereupo n
cancelled tb, r, ibstration in complianc e
therewith. ~nn~o~IUCntly the plaintiff rereg -
istered the judgment against said lands .
The defendant's application to the registrar
to cancel said reregistration was refused .
The defendant then applied under sectio n
232 of the Land Registry Act for cancella-
tion of the reregistration . Held, that the
reregistration of the plaintiff's judgmen t
was illegal and void . The statutory effect
of the registrar's action in cancelling th e
registration of the judgment was to settle
the substantive rights of the parties in s o
far as registration of the judgment against
said Iands was concerned and caused the
judgment to be released for all time in the
sense that it could never again be registere d
as a charge under the provisions of th e
Execution Act and the Land Registry Act .
HANSEN V. TAYLOR .

	

-

	

-

	

-

	

556

RECEIVER—Mortgage action—Order that
tenants attorn and 1 ,1 c- rent to
receiver—Service of +, on ten-
ants—Whether creati,n of rela-
tionship of landlord and tenant .
	 45 1
See LANDLORD AND TENANT. 1 .

RECTIFICATION—Execution of conveyanc e
—Effect of. - - - 44 1
See VENDOR AND PURCHASER .

REGISTRATION—1. anci nation under au-
thorization of judaInewt creditor—
Subsequent r, _ i- ration of judg-
ment—Application to cancel rereg-
istration .

	

-

	

-

	

-

	

556
See REAL PROPERTY .

	

RENT—Payment to receiver .

	

451

	

See LANDLORD ANi) ` .I

	

\\T. 1 .

REPAIRS—Apartment flat—Pi,] :ch at back
used by tenants—Invitee—Railing
on porch gives way when leaned
against by tenant—Tenant fallin g
is injured—Hidden defect—Lia-
bility of landlord. - 110, 362
See LANDLORD AND ~I`EN ANT . 2 .

RES 3UDICATA. -

	

81
See CONTRACT .



XLVI.]

	

INDEX .

	

589

REVOLVER—Fir i ng at fugitive.

	

471
See POLICE OFFICERS .

ROYALTIES—Cutting of timber. - 453
See FOREST ACT.

RULES AND ORDERS — County Court
Order XVIII., r . 1 (a) . - 369
See PRACTICE . 7 .

2 .—Divorce Rule 65 et seq. - 238
See DIVORCE.

	

3 .	 Order XI ., rr . 1 and 4. - 264
See PRACTICE. 10 .

SHARES—Company—Sale of—Action fo r
payment—Defence of lack of titl e
to part of block and fraud in pro -
curing them. - - 310
See CONTRACT. 4 .

2 . Purchase of on margin—Broker ' s
duty—Action against customer for balanc e
of account—Evidence—Onus of proof . - 12

See STOCK-BROKER . 2.

STATUTE, CONSTRUCTION OF—Chinese
Immigration Act—Applicant for entry—
Examination by controller—Order for de-
portation—Habeas corpus—Appeal—R .S .C .
1927, Cap. 95, Sec . 10 . Subsee . 2 .] Subsec-
tion 2 of section 10 of the Chinese Immigra-
tion Act provides, inter cilia, that if, on the
preliminary hearing of anapplicant for
entry into Canada, the controller is no t
satisfied that such person is entitled to
remain in Canada . the hearing shall be
thereupon adjourned for forty-eight hour s
or for such longer period as the controlle r
may see fit, and an opportunity shall b e
given such person to consult with duly
accredited legal counsel. Upon the appli-
cant arriving at Vieth, , she was examined
the following day be Le immigration in-
spector, and three dots later by the con-
troller, who then Ted that she be
deported . An applirition for discharge
from custody on hab(na corpus proceedings
on the ground that the controller had not
complied with the requirements of section
10 (2) of said Act, was dismissed . Held ,
on appeal, affirming the decision of GREGORY ,
J ., that although the controller did not
follow the procedure strictly, the applican t
was given an opportunity to retain counse l
after the preliminary hearing by the inspec-
tor, and no injustice was done to her. the
order of a ., emit, oiler should therefore be
sustained . P., irl'rOILLIPS, J .A . : The pro -
visions of se, thin lu . subsection 2 is not
imperative but ncmmly directory, and th e
appeal should be dismissed . Ile Yee Po o
(1925), 56 O.L .R . On n, followed. REX V .
JUNG SI-Ev MEE .

	

- 533

STATUTES—11 IIen . VII ., Cap . 12 . - 230
See PRACTICE. 5 .

	

30 & 31 Viet ., Cap . 3, Sec . 96 .

	

-

	

375
See HUSBAND AND WIFE . 1 .

B .C . Stats . 1862, Cap . 116.

	

-

	

375
See HUSBAND AND WIFE . 1 .

B .C . Stats . 1914, Cap . 43, Sees . 72 and 74 .

	

-

	

- 556
See REAL PROPERTY .

B .C . Stats . 1921 . Cap . 58, Sec . 2 .

	

- 547
See SUCCESSION DUTY.

B .C . Stats. 1921 (Second Session), Cap . 44 ,
Sec. 3 .

	

-

	

-

	

-

	

-

	

547
See SUCCESSION DUTY .

	

B.C . Stats. 1925, Cap . 8 .

	

-

	

-

	

462
See NEGLIGENCE. 3 .

B .C . Stats . 1925, Cap . 20, Sec . 24. - 383
See INSURANCE, AUTOMOBILE.

B .C . Stats . 1925, Cap . 20, Secs . 28, 29 an d
102.

	

-

	

-

	

-

	

-

	

273
See INSURANCE, LIFE .

B .C . Stats . 1928, Cap . 18, Sees. 3 and 4.

See INFANTS ACT . 3 .

B .C. Stats . 1929, Cap . 11, Secs . 133 ( S ) and
138 .

	

-

	

-

	

-

	

-

	

447
See CHOSE IN ACTION .

B .C . Stats . 1932, Cap. 39, Sec . 19 . - 430
See MUNICIPAL LAW. 2 .

Can . Stats . 1929, Cap . 46, See . 9 . - 235
See CRIMINAL LAw. 5 .

Can . Stats . 1929 . Cap . 49 .

	

-

	

- 321
See HABEAS CORPUS . 3 .

Can . Stats . 1929, Cap . 49, Sec . 2, Subsecs .
(i) and (k) . - - 341
See CRIMINAL LAW. 1 .

Can . Stats . 1929, Cap . 49, Sec. 26. - 232
See HABEAS CORPUS. 2 .

Can . Stats. 1930, Cap . 18, Sec. 9. - 152
See EXCISE ACT .

Criminal Code, Sees . 30 and 41. - 471
See POLICE OFFICERS .

Criminal ( "ode, Secs . 81, 921, 1011 and
1013 (c) . - - - 17
See CRIMINAL LAW . 7 .

	

Criminal Code, See . 235 (i) .

	

-

	

459
See CRIMINAL LAW. 4 .

Criminal ('ode, Sees . 962 and 1045. - 281
Sec CRIMINAL LAW. 3 .
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Criminal Code, Sec . 1120 .

	

-

	

235
See CRIMINAL LAW. 5 .

R.S .B .C . 1911, Cap . 217, See . 7 .

	

54 7
See SUCCESSION DUTY .

R .S .B .C . 1924, Cap . 6, Sec . 5 (2) .

	

491
See INFANT. 2 .

R.S .B .C . 1924, Cap . 16 .

	

-

	

447
See CHOSE 1 \ ACTION .

R.S .B .C . 1924, Lip . I , .Sec . 3 .

	

-

	

278
See ATTAR

	

O. DEBTS ACT.

R .S .B .C . 1924, Cap. 2, Sec . 6 .

	

-

	

321
See HABEAS CORPUS . 3 .

R.S .B .C . 1924, Cap . 53, See . 35 . - 345
See CouNTY COURTS ACT .

R .S .B .C . 1924, Cap. 53, See . 40 (1) and S6 .
-

	

-

	

-

	

59
See INTERPLEADER . 1.

R .S .B .C . 1924, Cap. 59 .

	

-

	

537
See ATTACHMENT OF DEBTS .

R .S .B .C . 1924, Cap . 67, See . 4 .

	

375
See HUSBAND AND WIFE . 1 .

R.S.B .C . 1924, Cap . 70, Sec. 17 .

	

-

	

238
See DIVORCE.

R.S.B.C . 1924, Cap . 80 .

	

-

	

-

	

230
See PRACTICE. 5 .

R .S .B .C . 1924, Cap . 93, See . 127 (1) . 453
See FOREST ACT .

R .S .B .C . 1924, Cap . 97 .

	

-

	

537
See ATTACHMENT OF DEBTS .

II :S .13 .C . 1924, Cap . 97, See . 3 .

	

-

	

59
See INTERPI.EADER . 1 .

R .S .B .C . 1924, Cap . 98, See . 9 .

	

-

	

2 8
See CRIMINAL LAW. 2 .

R .S.B .C . 1924, Cap . 101, Secs. 3, 17 and 19 .
	 552
See INFANT. 1 .

H .S . C. 1924, Cap . 112, Secs . 56 (j) an d
93 .

	

-

	

-

	

-

	

-

	

552
See INFANT. 1.

R .S .B .C . 1924, Cap. 112 , Sees . 57, SO and
91 .	 1
See INFANTS ACT . 3 .

R.S .B .C . 1.924, Cap . 11.2, Sec . 79 .

	

- 267
See ( 'o' STI'I'UTU)AAr. LAW. 2 .

R .S .B.C . 1924, Cap . 112, See . SO, Subsees
(1) and (8) . - - 330

See INFANTS ACT . 2.
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R.S .B .C . 1924, Ce ' . 112, Sec . 93 .

	

- 491
See INFANT. 2 .

R .S .B .C. 1924. Cap . 117, Sec . 232 .

	

556
See REAL PROPERTY .

R .S .B .C. 1924 . Cap . 123, Sec . 6 (a) . - 1 7
See CRIMI N :\L LAW. 7 .

R .S .B .C . 1924, Cap . 136, Sec. 104 .

	

211
See PRACTICE. 2 .

R .S .B .C. 1924, Cap . 156, See . 6 .

	

-

	

161
See MECHANICS ' LIENS .

R .S .B .C . 1924, Cap . 156, Secs. 19 and 20.
	 224
See MECHANIC' S LIEN .

R .S .B .C . 1924, Cap . 177, See . 19A. - 23
See MOTOR-VEHICLES . 1 .

R .S .B .C . 1924, Cap . 179 .

	

-

	

-

	

430
See MUNICIPAL LAw. 2 .

R .S .B.C . 1924, Cap . 179, See . 54, Subsee .
(56) .

	

-

	

-

	

-

	

-

	

475
See _MUNICIPAL LAW. 1.

R .S .B .C . 1924, Cap . 179, Sec. 297. - 335
See NEGLIGENCE. 2.

R.S .B .C . 1924, Cap . 183 .

	

-

	

-

	

330
See ENFANTS ACT. 2 .

R.S .B .C . 1924, Cap . 191, Sees . 34 and 41 .
	 195
See PARTNERSHIP AGREEMENT .

R .S .B .C . 1924, Cap . 244, Sees . 7 and 10 .
	 547
See SUCCESSION DUTY.

R .S .B .C . 1924, Cap . 256, See . 11 . - 481
See TESTATOR'S FAMILY MAINTEN-

ANCE ACT .

R .S .I3 .C . 1924 . Cap . 278, Sees. 28, 32 an d
33 .

	

-

	

-

	

-

	

110, 506
See WORKMEN ' S COMPENSATION ACT .

R.S .B .C . 1924, Cap . 278, Secs . 32 and 33 .
-

	

-

	

-

	

- 110, 506
See `\ ORKME N 'S COMPENSATION ACT .

R.S .C . 1927,

	

42, See . 111 .

	

-

	

152
I v~ uL AcT .

R .S .C . 1927, ( p . 59, See 4, Subsee . (5) .
- 136

See CRIMINAL LAW. 6.

R .S .C . 1927, Cap. 93, See . 22 (2) .

	

32 1
See IHABEAS COP,PUS . 3 .

R .S .C . 1927, Cap . 93, See . 42 .

	

-

	

232
See HABEAS CORPUS . 2 .
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R .S .C . 1927, Cap . 95, Sec. 11 . Subsec. (2) .
	 533

See STATUTE, CONSTRUCTION OF .

R .S .C . 1927, Cap . 98, Secs . 2, 34, 35, 36, 11 7
and 156.

	

-

	

-

	

-

	

- 28
See CRIMINAL LAW . 2 .

K .S .C . 1927, Cap . 161, Sec . 7 .

	

-

	

116
See POST OFFICE .

STOCK-BROKER—Bankruptcy—Right of
action by trustee against other brokers
based on "bucketing" — Fraud — Agency—
Personal liability of )irectors.] In an
action for damages brought by the trustee
in bankruptcy of a stock-broker firm agains t
another stock-brokerage company and the
individual directors thereof, based on the
alleged "bucketing " of orders given by the
bankrupt company to the defendant com-
pany, it was held on the evidence that the
bankrupt company had been a customer o f
the defendant company and not merely an
agent, that the securities advaced by the
bankrupt to the defendant had lost their
identity as the property of any individua l
client of the bankrupt, and the only cours e
was an action by the trustee for the benefi t
of the estate . The evidence disclosed that
the customer's orders were not carried out,
the defendant reporting fictitious transac-
tions, and the plaintiff was entitled to
recover the money paid and the value o f
the securities deposited with the defendants ,
and the individual directors being parties to
the fraudulent transactions were personally
liable for the damage caused thereby. Held,
on appeal, affirming the decision of FISHER,
J . (MACDONALD, J.A . dissenting in part) ,
that on the evidence disclosed the learne d
judge below reached the right conclusion
and the appeal should be dismissed . dons- -
SON V. SOLLOWAY, MILLS & COMPANY LIM-
ITED .	 260

2 . Purchase of shares on margin —
Broker's duty—Action against customer fo r
balance of account—Evidence—Onus o f
proof.] In an action by a stock exchange
firm against a customer to recover th e
balance due on margin transactions, the
plaintiff recovered judgment . Held, on
appeal, affirming the decision of LAMPMAN,
Co. J., per MARTI .N and MACDONALD, JJ .A . ,
that the trial judge having found, int, r aria ,
that the plaintiff as defendant's ,1ement rin d
on his behalf had incurred and ei-'haree d
liabilities on stock purchases. and had al l
shares so purchased available for the defend -
ant on payment of the balance due fro m
him, the appeal should be dismissed . Per

59 1

STOCK-BROKER—Continued .

MACDONALD, C .J.B .C ., and MCPHILLIPS ,
J.A., that as the plaintiff had failed to
prove that it had at all times the shares
so ordered available for delivery to the
defendant if paid for, the appeal should b e
allowed ; moreover no valid excuse had been
given for not selling when the margin was
almost exhausted, thereby saving the loss
incurred . The Court being equally divided
the appeal was dismissed . H. E . HUNNING s
& COMPANY LIMITED V . HALL .

	

-

	

12

STOCK EXCHANGE—Broker and client—
Stocks and bonds delivered broker as col-
lateral—Convversion—Evidence of—Access t o
broker's books—Privilege— Appeal . Th e
plaintiff employed the defendants as stock -
brokers and delivered to them certain stocks ,
shares and bonds as collateral security t o
cover indebtedness for the sale or purchase
of stock by the defendants to his order on
the market . The plaintiff later changed hi s
stock-brokers, and on the defendants trans-
ferring the securities to the newly employe d
firm the plaintiff took exception to th e
securities so transferred and brought actio n
for damages for wrongful conversion of th e
securities so deposited with the defendants .
Applications for discovery or admission s
from the defendants by interrogatories as t o
the disposition of the securities were me t
by a claim of privilege on the ground that
it would tend to incriminate them . Finally
the senior counsel for the defendants wa s
served with a subpoena as a witness . He
admitted custody of the defendants' books,
but claimed privilege by virtue of profes-
sional services, but an order was made that
the books be produced . It was held on the
trial that the entries in the books disclose d
a prima facie ease of conversion and the
resulting damages were fixed at the market
price of the securities when sold . Held, on
appeal, affirming the decision of MACDONALD,
J., that the defendants were not authorize d
to dispose of the securities until a debt to
them by the plaintiff had been incurred, an d
this subject-mat r lay "peculiarly withi n
the knowledge o£ e defendants ." In orde r
to rebut the pr-iIaptiou that they ha d
converted the securities, they were bound t o
prove their right to dispose of their, an d
this they have failed to do . BLUMRERGE R
v . SOLLOWAY, .,TILLS & COMPANY, LIMITED .

-

	

-

	

241

STOCKS AND BONDS—Delivered broker a s
collateral — Conversion — Evidence
of—Access to broker's books—Priv-
ilege—Appeal. - - 241
See STOCK EXCHANGE.



592

	

INDEX .

	

[VoL.

STREET-CAR. -

	

462 TAXATION—Continued .
See NEGLIGENCE . 3.

2.—Stopped with jerk — Passenge r
thrown down—Burden of proof. - 443

See NEGLIGENCE. 9 .

SUCCESSION DUTY—Property within an d
without the Province—Deceased not resi-
dent in Province—Method of calculation—
R .S .B .C . 1911, Cap . 217, Sec. 7 ; B .C. Stats .
1921, Cap . 58, Sec . 2 ; B .C. Stats . 192 1
(Second Session), Cap . 44, Sec. 3; R .S .B .C.
1924, Cap . 214, Sees. 7 and 10.] Unde r
sections 7 and 10 of the Succession Duty
Act, R .S .B .C . 1924, Cap . 244, the proper
course to find the tax on property within
the Province is to take the net value o f
the whole estate ; then follow section 7 by
looking down the first column of Schedul e
"D" and placing the net value in its
proper place ; then look (in this case) i n
the second column for the percentage oppo-
site the said net value ; then multiply this
percentage by the amount of the Britis h
Columbia estate (after first deducting
therefrom its proportion of debts) . In r e
SUCCESSION DUTY ACT and ESTATE OF
ISAAC UNTERMYER, DECEASED .

	

-

	

547

TAXATION—Company—Land in company' s
name—Transferred to ie .liridvats—Deed no t
registered—Sold by indiri,tmals at profit—
Liability of company for tax .] In June,
1926, AI . Purchased a lot in Vancouver
which was registered in her daughter's
name . Shortly after, owing to differences
arising between 11 ., her husband and her
daughter, they formed the appellant com-
pany, each of them holding one share i n
the company and a . fourth share being i n
the name of their solicitor, only four shares
being issued . The daughter then trans-
ferred the lot to the company. In December,
1927 . 51 . purelms d another lot adjoinin g
the first one and had. it i distered in the
daughter's minim and on )Inv 5th, 1928 ,
the daughter transbetred this lot to th e
company . AL, her husband and daughte r
having shortly after settled their differences ,
the company conveyed both lots in June ,
1927, to the three of them. This convey-
ance was not registered and on February
2nd . 1929 . the three then owners sold th e
two lot, to others at a profit of $67,000 .
The - —o . assessment of the company
for

	

a s on this profit was upheld by th e
Eevision . Held, on appeal IlIAe -

DOxALD . C.J.B .C . and GALLII-IER, J .A. dis-
senting , that the Court of Revision
reached the right conclusion in viewing th e
private transaction of the individual mem-
bers of this company as an unsuccessful

attempt to evade the provisions of th e
statute. In re M . D. DONALD LIMITED. 406

	

2.	 Costs—Four defendants in actio n
—Action dismissed against one defendant
with costs—Taxing officer not to apportio n
the costs—Rule 977.

	

-

	

-

	

-

	

292
See PRACTICE . 3 .

	

3.

	

Costs—Appendix "5 ," items 6 and
7 . 	 79

See PRACTICE . 1 .

	

4.	 Judgment against all defendant s
with costs—So a portionment by taxing
officer—Item 13 of Appendix "N"—Distri -
bution .	 207

See PRACTICE . 4 .

TENANT—Injury to.

	

-

	

147, 362
See LANDLORD AND TENANT. 2 .

2.—Right of to sue for damages . 543
See NUISANCE.

TESTATOR'S FAMILY MAINTENANCE
ACT—Will—Provision for widow inade-
quate—Consideration of others' claims o n
testator—"Others" not restricted to lega l
claims—R.S.B.C . 1924, Cap . 256, See . 11 . ]
Section 11 of the Testator's Family Main-
tenance Act provides that an applicatio n
claiming the benefit of the Act shall b e
made within six months from "the date of
the grant or resealing in the Province of
probate of the will ." Held, with respect to
the grant, as meaning the date the grant or
granting of probate of the will is actually
completed by the grant being sealed . In
the words "the situation of others having
claims upon the testator must be taken int o
account" (see judgment of Duff, J. i n
Walker v . McDermott (1931), S .C .R. 94 a t
p . 96) the word "others" is not limited t o
only such others as would have had lega l
claims upon the estate either under th e
Administration Act or said Testator' s
Family Maintenance Act. Held, in the cir-
cumstances of the present ease, that th e
sister of the testator and two children wh o
had lived with the testator and his wife a s
their dan_1'ters . for which sister and chil-
dren the te>Init,r had made provision by hi s
will . ., rnI' 11ithin the word "others" in sai d
expre--lion . Having regard to all the eir-
cuun>iun - - and the claims of said "others" :
—i-I I, GA the whole estate should no t
be git a to the widow but that she should
be given a larger share than that given he r
by the will, and there should be a reduction
by one-half of the amounts which said sister
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TESTATOR'S FAMILY MAINTENANCE
ACT—Continued .

and children claimed under the will, sai d
amounts to be added to the widow's share .
In re ESTATE of W. S . PEDLAR, DECEASED .

481

	

THEFT WITH VIOLENCE.

	

136
See CRIMINAL LAw. 6 .

TIMBER LICENCE—Cutting of timber—
Royalties—Liability of owner o f
licence.

	

-

	

-

	

-

	

453
See FOREST ACT .

TRIAL .

	

-

	

-

	

-

	

224
See MECHANIC ' S LIEN.

2.—Disagreement of jury. - 281
See CRIMINAL LAW. 3 .

	

3 .—Trend of .

	

-

	

-

	

-

	

443
See NEGLIGENCE. 9 .

	

ULTIMATE NEGLIGENCE.

	

462
See NEGLIGENCE. 3 .

UNDUE INFLUENCE — Voluntary transfe r
of property by wife to husband—
No independent advice . - 413
See HUSBAND AND WIFE. 5 .

VENDOR AND PURCHASER—Sale of bra d
—Mutual mistake as to boundary ri n lioini,,!l
a highway—House built by purelais. r
wrong property — Rectification — Ea .cution
of conveyance—Effect of.l The defend : nt ,
who owned two adjoining lots in the Lil-
looet District, sold the west lot to th e
plaintiff and conveyed the same to him by
deed in fee simple. At the time of the sale
the defendant, believing that a wagon road
represented the eastern boundary of the lo t
sold, so advised the purchaser, and after
the sale the plaintiff built a house adjoin-
ing the wagon road on its west side . Sub-
sequently it was found that the line divid-
ing the lots was west of the wagon roa d
and that there was a strip of the eastern
lot lying between the wagon road and th e
eastern boundary of the west lot, upon
which the plaintiff had built his house. In
an action that the defendant convey to th e
plaintiff that portion of the eastern lot that
lies west of the wagon road :—Held, that i n
a case of mutual rnictake such as this ,
there should be rectification and the defend-
ant was ordered to ema \ to the plaintiff
that portion of the ca,i r rn int which lie s
west of the wagon road. EVANS V . NYLAND.

-

	

-

	

-

	

441

VESSEL—Advances made to repair—Par t
of price due—Insurable interest .

-

	

233
See INSURANCE, MARINE .

2.—Foreign—Seizure of within terri-
torial waters. - - 152
See EXCISE ACT .

WARRANT—Arrest . -

	

- 232
See HABEAS CORPUS . 2 .

WIDOW—Provision for inadequate	 Con-
sideration of others' claims on tes-
tator—"Others" not restricted to
legal claims .

	

-

	

-

	

481
See TESTATOR ' S FAMILY MAINTEN -

ANCE ACT.

WIFE — Deserted—Application for orde r
against husband—Magistrate —
Powers of—Prohibition. - 375
See HUSBAND AND WIFE. 1 .

2.—Petition by for maintenance . 238
See DIVORCE .

WILL—Declaration subject to will in favour
of preferred beneficiary — Subse-
quent codicil—Effect of. - 273
See INSURANCE, LIFE.

	

2.	 Provision for widow inadequate—
Consideration of others' claims on testator
—"Others" not restricted to legal claims .

- 481
See TESTATOR' S FAMILY MAINTEN -

ANCE ACT .

WORDS AND PHRASES —"At once an d
continuously after the occurrence "
—Meaning of .

	

-

	

-

	

213
See INSURANCE, ACCIDENT.

	

2.	 "Employee"—Meaning of .

	

278
See ATTACHMENT OF DEBTS ACT .

	

3.	 "Neglected children"—Meaning of.
-

	

-

	

552
See INFANT. 1 .

4.—"Others"—Not restricted to lega l
claims .

	

-

	

-

	

-

	

-

	

481
See TESTATOR ' S FAMILY MAINTEN -

ANCE ACT .

	

5 .	 "Residence"—Interpretation . 369
See PRACTICE . 7 .

	

6.	 "Wages or salary"—Meaning . 278
See ATTACHMENT OF DEBTS ACT .

	

7.	 "Wilfully and knowingly"—Inter -
pretation.

	

-

	

-

	

-

	

459
See CRIMINAL LAw. 4.



594

	

INDEX .

	

[VOL.

WORKMEN'S COMPENSATION ACT—
Assessments for medical aid—R.S .B .C . 1924 ,
Cap. 278, Sees. 32 and 33 .] In levying
assessments on employers for the purpos e
of medical aid, pursuant to section 33 o f
the Workmen's Compensation Act, the
Workmen's Compensation Board are enti-
tled to apportion the additional amounts
required over the amount of payments by
workmen to meet the cost of medical ai d
according to the amounts actually assesse d
against the several employers, and are not
required to apportion the amount between
the employers contributing thereto accord-
ing to the amount of their respective pay-
rolls . The general assessment referred t o
in section 33 of the Act is not required t o
be an assessment against all employer s
contributing thereto at an equal rate accord-
ing to the amount of their pay-roll, but

WORKMEN'S COMPENSATION ACT—
Continued .

may, and should be, so made that th e
several classes of employers contributing
thereto will be assessed according to th e
hazard of the classes . Held, also per
MACDONALD, C .J.B .C ., that the provisions
of the Act requiring the Board, on or before
the 15th day of March in each year, to
adjust the assessments against the several
classes of employers so that each class shal l
be assessed according to the hazard of the
class, are directory only and the Board ha s
power, after the expiration of the appointed
time, to afterwards make the adjustment
required by section 43 of the Act . [Affirmed
on appeal .] MERRILL RING WILSON LIM-
ITED et al . V . WORKMEN'S COMPENSATIO N
BOARD .
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