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MEMORANDUM.

On the 3rd day of December, 1934, Frederick George Tanner
Lucas, one of His Majesty’s Counsel learned in the law, was
appointed a Puisne Judge of the Supreme Court of British
Columbia in the room and stead of the Honourable William
Alexander Macdonald, resigned.
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REPORTS OF CASES

DECIDED IN THE

COURT OF APPEAL,
SUPREME AND COUNTY COURTS

OF

BRITISH COLUMBIA,

TOGETHER WITH SOME

CASES IN ADMIRALTY

BEATON v. . SCIHULZ AND COLPE. COURT OF
APPEAL
Placer mining—Creel and bench leases—Lay agreement—Assignability— 1934

Interest in land—Accounting.
July 25.

The plaintiff, the lessee under two mining leases, and MecP., lessee under a
third lease of adjoining property, entered into a lay agreement with  BEATOX
P. and V. for a period of five years in respect of all the land included SC:/;ULZ
in the first two leases and a part of the land included in the third, on ,wp Corpg
terms that the plaintiff and McP. were to receive 20 per cent. of all
gold mined during the term of the agreement. The agreement gave
the laymen an option to purchase the leases at the termination of the
lay agreement. The laymen assigned to the defendant S. a one-third
interest in the lay agreement, and P. made an agreement with the
defendant C. to assign to him all his interest therein. The defendant
C., with the assent of the defendant S. and P., went into possession of
and worked the properties. The plaintiff, alleging that the lay agree-
ments were personal contraets, and therefere not assignable, and that
the laymen P. and V., by failing to carry on mining operations in
person and by permitting the defendant C. to take possession of the
property, had made such a breach of their contractual obligation that
the plaintiff was entitled to treat the agreement as void, brought an
action for a declaration to this effect and for possession, damages for
trespass and an accounting.
Held, on appeal, reversing, on this point, the judgment of Fisuer, Co. J.,
that a lay agreement is an interest in land equivalent to the interest
of a Jeaseholder, and is therefore assignable.
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Held, further, per McPuiLLIPs, Macpoxatp and McQUArrig, JJ.A,, in
this respect aflirming the judgment of Fisuegr, Co. J., that as the
plaintiff is by consent entitled to a percentage of the gold mined under
the lay agreement, he is entitled to an accounting of all gold taken
from the elaims.

APPEAL by defendants Schulz and Colpe from the decision
of Fisarr, Co. J. of the 4th of December, 1933. The plaintiff
was owner of a creek placer mining lease “Sunlight” on Spruce
Creek in the Atlin Lake Mining Division and bench placer
mining lease “Goodwill” adjoining the “Sunlight” on its north
side. The defendant McPherson owned bench placer mining
lease “Clydesdale” which adjoined the “Goodwill” on its down-
stream side. On July 23rd, 1929, Beaton and McPherson gave
a five-year lay of 200 feet of the “Clydesdale” and 400 feet of
the “Goodwill” adjoining the “Clydesdale” to the defendants
Pini and Vial, the laymen agreeing to pay the owners 20 per
cent. of the amount of the gold mined. On the 10th of August
following a formal lay agreement was signed by Beaton and
McPherson, amplifying the first lay and including an agree-
ment on the part of Beaton to give a lay on the balance of the
“Goodwill” and the “Sunlight” on the same terms as the first
lay. The agréement further contained a clause giving the lay-
men the right at the expiration of the five years to purchase the
600 feet referred to and the balance of the “Goodwill” and the
“Sunlight” for $15,000. On August 10th, 1929, Pini and Vial
entered into a partnership agreement with two men named Elia
and Lazzareschi, whereby the two latter were given a one-third
interest in the lay. By endorsement on the partnership agree-
ment in 1930 Lazzareschi assumed to transfer his interest
therein to Schulz. On July 25th, 1931, Vial assigned to Schulz
all his interest in the agreement of August 10th, 1929, and on
the 16th of September, 1932, Pini executed a document called
an “acknowledgment of debt” by which it was recited that he
had agreed to assign to Colpe all his interest therein. The three
imstruments were duly recorded in the mining recorder’s office.
On September 21st, 1931, Beaton and McPherson executed
cross bills of sale so that Beaton had two-thirds of the 600 feet
in question and McPherson one-third, and on the 26th of Sep-
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tember, 1931, McPherson assigned to Schulz all his interest in
260 feet of the “Clydesdale” lease adjoining the “Goodwill”
and a one-third interest in four hundred feet of the “Goodwill.”
In April, 1932, Schulz entered into an agreement for sale to
Colpe for $12,000 of an undivided two-thirds’ interest in the lay
on the “Goodwill” and “Sunlight” claims, the agreement being
left in escrow in the gold commissioner’s office. He at the same
time transferred to Colpe all his interest in the 260 feet of the
“Clydesdale” claim adjoining the “Goodwill.” Both instru-
ments were recorded on July 15th, 1933. The plaintiff alleged
that the lay agreement was a personal contract and was there-
fore not assignable; that the laymen Pini and Vial by failing to
carry out the contract personally and by attempting to assign it
and by allowing Colpe to take possession had made such a
breach of the contract that the plaintiff was entitled to treat the
contract as null and void, and that defendant Colpe was a tres-
passer. Plaintiff therefore claimed a declaration that the agree-
ment was no longer in force, judgment for possession and
damages for trespass and an account of gold mined by the
defendants.

The appeal was argued at Victoria on the 16th, 17th and
18th of July, 1934, before Macvoxarp, C.J.B.C., McPurLLIps,
Macponarp and MeoQuarris, JJ.A.

Bull, K.C. (Ralston, with him), for appellant: The formal
agreement takes the place of the first agreement: see Leake on
Contracts, 8th Ed., 609; Doe d. Biddulph v. Poole (1848), 11
Q.B. 7138. The learned judge below erred in holding that the
lay agreement of August 10th, 1929, was not assignable. There
was no prohibition in the agreement and we say this is an inter-
est in land and assignable: see Brown v. Spruce Creek Poiwer
Co. (1905), 11 B.C. 243; 2 M.M.C. 254 at p. 268. The word
“exclusive” in the lay agreement means “exclusive possession.”
That a lay is a lease and assignable see Williams on Landlord
and Tenant, 2nd Ed., p. 641, article 138; Seymour v. Lynch
(1885), 7 Ont. 471; (1887), 14 A.R. 738; (1888), 15 S.C.R.
341; Anonymous (1705), 3 Salk. 222; 91 E.R. 789; Reg. v.
Winter (1705), 2 Salk. 588; 91 E.R. 493 ; Doe dem. Mitchinson
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v. Carter (1798), 8 Term Rep. 57; 101 E.R. 1264 at p. 1266;
Church v. Brown (1808), 15 Ves. 258; 33 E.R. 752 at p. 754.
As to an interest in land with regard to leasehold estates see
Webber v. Lee (1882), 9 Q.B.D. 315 at pp. 316-7; Rea v.
Surrey County Court Judge (1910), 2 K.B. 410; Woodfall on
Landlord and Tenant, 23rd Ed., 154; Glenwood Lumber Com-
pany v. Phillips (1904), A.C. 405 at p. 408. A mineral lease
is a sale of an interest in land: see McIntosh v. Leckie et al.
(1906), 13 O.L.R. 34 at p. 57; Gowan v. Christie (1873),
L.R. 2 H.L. (Se.) 273 at p. 2845 Duke of Sutherland v. Heath-
cote (1892), 1 Ch. 475 at pp. 483-4. The effect of the instru-
ment is to give the holder an exclusive right of occupation of
the land. Musket! v. Hill (1839), 5 Bing. (~.c.) 694; 132
E.R. 1267. There was a demise of the right to enter and a
layman is a leaseholder with an interest in land: see Woodall
v. Clifton (1905), 2 Ch. 257; London and South Western Rail-
way Co. v. Gomm (1882), 20 Ch. D. 562. Even if the lay was
not assignable there was consent and acquiescence on the part
of the plaintiff. Bowers v. Colby (1841), 1 Hare 109 at p. 139.
As to the 600 feet referred to in the lay the cross bills of sale
between Beaton and MePherson do not affect the situation. The
learned judge erred in cancelling the lay agreement, as no lease
can be forfeited unless there is a forfeiture elause or a breach of
a condition.

Craig. K.C. (Pierce, with him), for respondent: One of the
conditions was that the laymen were to work continuously and
when Pini and Vial did not carry on the lay became forfeited.
The learned judge erred in holding that the cross bills of sale
berween Beaton and MePherson were not intended to take effect
as bills of sale, but were only intended to shew the proportion
in which the gold was to be divided. These documents trans-
ferred the interests therein stated. Evidence is not admissible
to give a limited or restricted meaning to expressions of clear
mmport: see Hayes v. Standard Bank of Canada (1927), 60
O.L.R. 461 at p. 472. Plaintiff appeals from the finding of the
learned judge below in this vegard. These two bills of sale
should be given effect.  The transfer of Elia and Lazzareschi’s
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one-third interest in the lay to Schulz was only signed by
Lazzareschi who had no authority to sign for Elia. Section 115
of the Placer-mining Act was not complied with. The gold
commissioner’s assent to these assignments was never obtained.
The lay agreements are sub-leases and subject to the prohibition
of the statute as to the consent of the gold commissioner. Because
a document has an interest in land is not conclusive as to its
assignability. It is submitted that the statement in article 138
at p. 641 of Williams on Landlord and Tenant, 2nd Ed., is
erroneous and is not supported by the cases there cited. If there
is an implied condition that it is not to be assigned that is suffi-
cient to prevent it. That the lay does not carry an assignable
interest see Doe v. Wood (1819), 2 B. & Ald. 724 at p. 738:
Guise-Bageley v. Vigars-Shewr Lumber Co. (1913), 9 D.L.R.
435 In re Leeds and Batley Breweries and Bradbury’s Lease
(1920), 2 Ch. 548; Ross v. Fox (1867), 18 Gr. 683. The
second lay was under seal, but the assignment under which
Colpe received title had no seal and the document therefore con-
veved no title to Colpe.

Bull, in reply: This was an action for trespass. The ques-
tion of our title was never pleaded or argued below. The onus
was never on us to shew title as a defence. As to the assignment
signed by Lazzareschi, he and Elia were partners. We might
have to account to Elia. As to the interpretation of the
“acknowledgment of debt” between Pini and Colpe of Septem-
ber 16th, 1932, see Lysaght v. Edwards (1876), 2 Ch. D. 499
at p. 506.

Cur. adv. vull.

25th July, 1934.

Macponarp, C.J.B.C.: The plaintiff and one MePherson
were the holders of Crown leases of placer ground in the Atlin
Distriet.  Some time in July, 1929, they gave a lay to Marco
Pini and Marco Vial on portions of these claims and on the 10th
of August, 1929, they gave a formal document, viz., a lease to
said Pini and Vial for five vears on the properties with which
we are concerned. It was declared the said lay was exclusive,
I think, of the first one. The said Pini and Vial were to pay a
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portion of the gold extracted from the claims to the plaintiff and
MecPherson. The said lay also contained an option on the part of
the said laymen to purchase the property at the end of the
lease, viz., five years from its date for $15,000. The said lay
was the equivalent of a lease—see Brown v. Spruce Creek
Power Co. (1905), 11 B.C. 243. Pini and Vial thereafter
transferred their possession of the mines to the defendants
Schulz and Colpe. This is partially evidenced by certain
assignments of their interests in the lay of Pini and Vial which
do not, I think, give a perfect paper title to the whole of these
interests but there is evidence in the case which shews that the
said defendants Schulz and Colpe were given possession of the
property in question and still retain such possession. The said
Pini and Vial are out of possession and are making no claim to
the same. The said lease is, I think, an interest in land—
Chassy and Wolbert v. May and (fibson Mining Co. (1920), 29
B.C. 83; McMeekin v. Furry (1907), 13 B.C. 20; section 2 of
the Placer-mining Act, title “Placer claim™; Stusst v. Brown
(1897), 5 B.C. 380 at pp. 388-9, and a number of other cases in
onr Courts. The defendants, therefore, being in possession are
prima facz;e owners of the lease in controversy. Odgers’s Com-
mon Law, 3rd Ed., Vol. 2, p. 591. The respondent’s contention,
in fact the principal contention made by his counsel, was that
the lease or lay was not assignable and that therefore he is
entitled to possession. That question was fully argued by
counsel and a large number of authorities were cited which to
my mind shew that the lease was assignable, but this is imma-
terial since defendants’ ease is founded on possession. This issue
therefore must be decided against the respondent. The result
then of this branch of the case is that the defendants are in
possession and therefore have title against the whole world
exeept the real owner. The Crown isnot a party to the action and
no question is raised in the pleadings concerning the terms of the
C'rown leases. The Crown leases contain forfeiture ¢lauses but the
parties, I think very wisely in their own intevest, have avoided
raising the question of forfeiture in these proceedings. It is
clear to my mind that the plaintiff has entirely failed to shew
that within the five vears of the lease he is entitled to the prop-
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erty in question as against the defendants. There is, however,
another question involved in the judgment appealed from,
that is to say in regard to a conveyance of an interest in 260
feet of the “Clydesdale” lease (Exhibit 4) which 260 feet is
marked on plan Exhibit 9. Subsequently to the lease McPher-
son gave to the plaintiff a two-thirds’ interest in the up-stream
200 feet of this portion of the “Clydesdale” and McPherson also
took a one-third interest in the 400 feet of the “Goodwill” also
shewn on the said plan. These bills of sale were not recorded
at the time of their execution but were well known to Schulz
and were kept by him in his possession until subsequently he
obtained from McPherson a bill of sale (Exhibit 8) of all his
right title and interest in 260 feet including said 200 feet shewn
on said plan, Kxhibit 8.

The plaintiff gave notice of cross-appeal in this case, claiming
a declaration that the said interest obtained by Schulz evidenced
by Exhibit 8, is subjeet to Exhibit 4. Ile is entitled under these
proceedings to such a declaration and I would grant it to him.
This is a matter which does not affect the lay from Pini and
Vial to the defendants. It is a question which affects only the
interest of the plaintiff after the expiration of the lease but it
has been raised in the Court below and the judgment deals with
it adversely to the respondent. Therefore, I think I ought fo
make the declaration aforesaid although it ought not to affect
the costs of this appeal.

No case has been made out for an accounting. The division
of the gold was made from month to month up to a certain time
and if an accounting should be directed it should be by Pini and
Vial to respondent and this was not raised by the pleadings, nor
were sections 24 or 37 of the Placer-mining Act (see Stussi v.
Brown, supra). But the parties have consented to an account.

I would, therefore, allow the appeal.

McPuinries, J.A. (oral): I may say that I am in agree-
ment with my learned brother the Chief Justice’s judgment,
except as to once important point, and that is on the question of
acconnt.  In my opinion in a Court of Equity yvou must apply
equitable principles; it comes to a question of intevest in land.
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My view is that the plaintiff is entitled to an account of all the
gold taken out of the claim; upon the basis, as I understood
counsel not to dispute before this Bar that Beaton the plaintiff
would have two-thirds of 20 per cent.

After a careful consideration of this case 1 do not think upon
the evidence it could be at all contested that an accounting must
be had; in fact it has been agreed to. My judgment is that the
defendants must account; and that I understand is the view of
the majority.

In regard to the predecessors in title to the defendants, the
lay people, who got the original lay agreement, they are parties
to this action, and they have not appealed, and they are con-
cluded, in my opinion. And the plaintiff is entitled to look to
the defendants for this account.

I think that is the only point—and a most important point—
in which T differ from the judgment of my learned brother the
Chief Justice.

Upon the question of the conveyances T am in agreement with
what the learned Chief Justice said in his judgment. The case
is somewhat involved, but I think that the essential points for
decision have now been dealt with.

I would allow the appeal.

Macpoxarn, JLA: Appeal from the judgment of the County
Court judge of Prince Rupert holding that appellants Schulz
and Colpe are trespassers without right or title to work certain
mining claims the subjeet of a lay agreement; that certain
transfers should be cancelled and making a declaration as to the
Exhibits 4 and 5. The
latter justify because of rights acquired by transfers hereinafter

intendment of two cross transfers

referred to. In disposing of this appeal, as it was intimated
that further litigation might follow in respect to rights, if any,
acquired on the termination of the lay, I purposely contine
myself to a discnssion of the question of trespass and the issue
between the respondent and McPherson dealing only with
matters that affect these issues and expressing no opinion on
points that may be material in another action, if launched.
The respondent Beaton is lessee from the Crown of the
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“Goodwill” and *“Sunlight” bench placer-mining leases on
Spruce Creek, Atlin Distriet, and one MePherson a defendant
but not a party to this appeal is the lessee of the “Clydesdale”
adjoining the “Goodwill.” On July 23rd, 1929, Beaton and
McPherson as grantors entered into a lay agreement with the
defendants Marco Pini and Marco Vial for a term of five years
covering 200 feet of the “Clydesdale” and 400 feet adjoining
in the “Goodwill” the laymen agreeing to pay to the grantors
20 per cent. of the amount of gold mined. Beaton on his part
agreed to give a lay upon the same terms on the balance of the
“Goodwill” and “Sunlight” leases and the “first chance” to
purchase at the end of the term for $15,000. The terms were
amplified in a formal document dated August 10th, 1929, pre-
pared by solicitors and again executed by the grantors. A
material difference is that by the latter agreement the lay was
“to be exclusive”; also a covenant to work continuously was
omitted. Both agreements were recorded in the mining office
on the date of execution. As the parties agreed to embody part
of the first agreement together with additional terms in a more
elaborate formal document the latter must be taken as super-
seding and displacing the former.

On the same date, viz., August 10th, 1929, by a partnership
agreement not recorded until July 15th, 1933, after this action
commenced Pini and Vial in consideration of $500-—one-half
of the amount paid by them to the grantors-—admitted one Elia
and Lazzareschi as participants in the lay. It provided that no
partner should sell his individual interest without a written
consent from the remaining partners. By endorsement on the
partnership agreement Elia and Lazzareschi transferred to the
appellant Schulz ““all our interest in this partnership.” This
was signed only by Lazzareschi on behalf of both. No formal
written consent of the remaining parties was obtained but the
right of the appellants to possession is not affected thereby.

On July 25th, 1931 (recorded March 20th, 1932), Vial
assigned to Schulz all his interest (defined as one-third) in to
and under the lay agreement of the 10th of August, 1929, afore-
said, while Pini on September 16th, 1932, by a document styled
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as an “acknowledgment of debt” (recorded July 15th, 1933)
assigned to appellant Colpe all his interest therein. It was
submitted that this latter document because of its terms did not
pass any interest to Colpe. Without doubt it enabled him to
take possession. It follows that appellants Schulz and Colpe
acquired by assignment (if they might legally do so) the right
title and interest of Pini, Vial, Elia and Lazzareschi under the
original lay, and, at least, so far as possession is concerned the
assignees stand in the shoes of the first laymen.

It will be observed that by the original lay to Pini and Vial
Beaton and McPherson were entitled to share in 20 per cent.
of the gold recovered. McPherson, as stated, owned the
“Clydesdale”; Beaton the “Goodwill” and “Sunlight.” On a
date prior to the grant of the lay they entered into an oral
agreement as to division of interests, later reduced to writing in
the form of cross assignments of even date. Bills of sale were
executed by each in favour of the other (September 21st, 1931)
carrying out, according to the evidence accepted by the trial
judge, the terms of the oral agreement referred to. McPherson
transferred to respondent Beaton (Exhibit 4) all his right, title
and interest in and to “an undivided two-thirds’ interest in 200
feet of the ‘Clydesdale’ bench placer lease” while Beaton trans-
ferred to McPherson (Exhibit 5) “all my right, title, interest,
claim and demand in and to an undivided one-third interest to
400 feet in the ‘Goodwill’ bench placer-mining lease” adjoining
the “Clydesdale.” The trial judge found that these cross bills
of sale were exchanged for the sole purpose of defining the
respective proportions of gold to be received by each under the
lay to Pini and Vial. Respondent secks to reverse this finding
submitting that Exhibit 4 (and it follows Exhibit 5) is a valid
and subsisting bill of sale conveying to Beaton a two-thirds’
interest in 200 feet of the “Clydesdale.” The appellants Schulz
and Colpe are not concerned with this issue. Even if they
should be treated as bills of sale unaffected by an oral arrange-
ment they do not derogate from the original lay agreement to
Pini and Vial executed two years before and with five vears to
run.  That lay transferred not a part, but the whole interest in
the 200 and 400 feet affected by Exhibits 4 and 5 and it is as
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assignees thereof that appellants base their claims. But Me-
Pherson is a party defendant in the action and as against him
the respondent Beaton is entitled to a declaration. It was an
issue and unless set aside the declaration of the trial judge
stands. It is true that parol evidence may be admitted to prove
that an agreement absolute in form was intended to operate only
upon certain contingencies arising but that is not this case.
Even if we might consider the oral evidence I think the true
view is that Beaton and McPherson decided—whether to effect
a division of interests or to assist in ascertaining proportions to
which each should be entitled, it matters not—that in any event
an absolute and operative bill of sale in the terms of Exhibits
4 and 5 should be given to transfer the iInterests therein out-
lined. Both were formally recorded as conveying interests on
July 19th, 1932. If not intended so to operate as absolute bills
of sale one would not expect to find them so placed on record.
We have not had the benefit of any submission on the part of
AMePherson and the appellants professed no interest in this issue.
My view is that we must take Exhibits 4 and 5 as we find them
and I would vary the judgment of the trial judge accordingly.
T may add that McPherson so regarded it becanse on September
26th, 1931, a few days later by bill of sale he assigned to Schulz
(1) an “undivided one-third interest [all that remained] in the
200 feet of the ‘Clydesdale’ ””; (2) all his interest in a further
GO feet of the same lease adjoining the 200 feet, and (3) the
one-third interest he acquired from Beaton by Exhibit 5 in 400
feet of the “Goodwill.” This bill of sale, however, was not
recorded.  Omn October 1st, 1931, another bill of sale was exe-
cuted by McPherson (recorded on March 20th, 1932) trans-
ferring to Schulz “all my right, title, interest, claim and demand
in and to 260 feet of the ‘Clydesdale’ . . . adjoining the
‘Goodwill.” ” This so far as the 200 feet are concerned must be
read as a transfer of a third interest—all that remained to him.

On the ——— day of April, 1932, Schulz entered into an
agreement with Colpe—Exhibit 20—concerning only the “Good-
will” and the “Sunlight.” Tt recites the lay given by Beaton
to Pini and Vial of August, 1929, on the “Goodwill” and “Sun-
light™ placer leases; that Schulz is the owner of a two-thirds’
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interest therein, and in consideration of $12,000 of which
$5,000 was paid on execution, the balance in two payments of
$3,500 each, be transferred to Colpe an undivided two-thirds’
interest “in and to the said lease and in and to the lands and
premises comprised therein,” ete. The agreement was to be
deposited in escrow with the gold commissioner until all pay-
ments were made. Sechulz covenanted that “the said lease is a
good valid and subsisting lease and that he has good right full
power and absolute authority to assign an undivided two-thirds’
imterest therein.” This agreement was recorded on July 15th,
1933. Then on April 5th, 1932, by bill of sale he transferred
to Colpe “all my right title and interest in and to 260 feet of
the north end of ‘Clydesdale’ placer lease adjoining the ‘Good-
will” " His right to so convey does not depend solely on trans-
fers from McPherson already referrved to, but rather on the
transfers to him by Vial and by Elia and Lazzareschi. This bill
of sale was also recorded on July 15th, 1933. Then, in order of
date, the document Exhibit 22, styled “acknowledgment of debt”
already referred to whereby Colpe professed to acquire from
Pini all his interest in the original lay, completes a chain of title
to support his right of possession unless displaced by a higher
title dependent, however, on the assignability in law of the
original lay (Exhibit 7).

This is the decisive point in the appeal. The trial judge
based his conclusion of non-assignability on the view that the
“personal element” entered into such a grant of, I take it, a
mere licence, the grantor relying on the honesty and good faith
of the grantee. If so concerned it is possible to insert a covenant
against assigning as in an ordinary lease where the personal
element may also enter.

In Brown v. Spruce Creek Power Co. (1905), 11 B.C. 243
at 255-6, Mr. Justice Marrrn, delivering the judgment of the
Court, in dealing with the submission that only a recorded
owner of land or a mine could apply for or obtain a water record,
after quoting sections of the Aet, said (p. 256):

Now, a “layman” is really a leaseholder and an occupant of a claim

within the meaning of that definition. the peculiar feature of his tenure
being that the amount of the rent he pays is contingent since it depends
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upon the clean-up, and he is bound to work the claim continuously in a
miner-like manner during the mining season.

On the same page referring to the phrase “owner of such
placer mines” in section 29 of the Act considered he said that
expression
is elearly intended to inelude a layman; to seriously contend otherwise,

bearing in mind the way placer mining operations are carried on, seems to
me to be impossible.

It is at least an estate cquivalent to the interest of a lease-
holder (the grantors divest themselves of possession giving
exclusive possession to the laymen) and as it disposes of an
interest in land it is assignable.

This view of the conveyance of a leasehold interest is carried

out in the terms employed in Exhibit 7:

The parties of the first part [Beaton and MecPherson] agree and covenant
that they will give, and lease unto the parties of the second part [Pini and
Viall a lay for five years on each of the said properties, which said lay is
to be exclusive, on the following terms, . . .

The owner parts with his right to work the mine and all his
interest therein for five years and the laymen by reason of their
tenure may for certain purposes “represent the owner as well as
himself” (Brown v. Spruce Creek Power Co., supra, 256).
Except in cases of tenancy at will or on sufferance one with
leaschold interests or even a morve limited estate or interest in
lands may transfer it by assignment unless restrained by a
covenant.

The lease considered in Seymour v. Lynch (1885), 7 Ont.
471, was in essential particulars similar to the lay in question.
The exclusive privilege was granted to enter upon certain lands
to search for, dig, excavate, mine and carry away the iron ores
found with quarterly payments of royalty. It was argued that
the instrument was merely a licence or exclusive privelege of
entering for the purpose of mining and not a demise of the land
conferring an estate or intervest in the soil. I guote from the
judgment of Armour, J. where he refers to and comments on an
extract from Bacon's Abridgment, p. 476, as follows:

“Whatever words are sufficient to explain the intent of the parties, that
the one shall divest himself of the possession and the other come into it
for such a determinate time, such words, whether they run in the form of

a licence, covenant, or agreement. are of themselves sufficient. and will in
construetion of law amount to a lease for years as effectually as if the most
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proper and pertinent words had been made wuse of for that purpose.”
Bacon’s Ab. Lease, K. Having regard to this canon I have come to the
conclusion that the instrument in question is in construction of law a lease.
1t gives the exclusive right, liberty, and privilege of entering at all times
for and during the term of ten years in and upon the west half of lot 11,
5th concession of Madoe. This excludes any right of entry by the lessor,
and indicates an intention on his part to divest himself of the possession
of the land: Roads v. Overseers of Trumpington [ (1870)1, L.R. 6 Q.B. 56;
Carr v. Benson [(1868)], 3 Chy. App. 524; Chetham v. Williamson
[(1804)1, 4 East 469.

This decision was affirmed on an equal division in two Appel-
late Courts ((1887), 14 A.R. 738 and (1888), 15 S.C.R. 341).

If the lay simply confers authority to do certain acts it is a
licence; but if, as it does, it grants an exclusive right of entry
as against the grantor for a term of years with the right to take
profits it is a lease and concerns an interest in land.

In Regina v. Winter (1705), 2 Salk. 587; 91 E.R. 493,
Powel, J. said:

If H. license another to enter into his land and take the profits, it is a
lease at will; and if the licence was for a year, it is a lease for a year;
otherwise of a licence to hunt.

As Lord Kenyon, Ch. J. stated in Doe v. Carter (1798), 8
Term Rep. 57; 101 E.R. 1264, at p. 1266:
Generally speaking, the grant of an estate carries under it all legal

incidents, and therefore the grantee has a right to sell and convey it, unless
he be controlled by the terms of his grant.

However, this point need not be further pursued. If it is a
leasehold interest its assignability is beyond question; nor is it
necessary that assigns should be mentioned in the document.

Even if not a leasehold interest but a more limited estate
coupled with an interest, it is assignable. In Webber v. Lee
(1882), 9 Q.B.D. 315, a grant of a right to shoot over land and
to take away a part of the game killed was held to convey an
interest in land because as pointed out by Bowen, .J. at p. 317,
the right to shoot was coupled with the right to take away a
portion of the profits derived from the land and although not
involved in the decision that interest would be assignable in the
absence of a restrictive covenant. If one convevs an estate in
fee a covenant not to assign cannot be enforced as it is repugnant
to the grant. The reason for such a restriction disappears where
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limited estates or interests in land are conveyed. No rule of
law is violated by preventing their assignment if the parties
covenant to do so.

In Rex v. Surrey County Cowrt Judge (1910), 2 K.B. 410,
the right conferred by a demise of the exclusive right of sporting
and shooting over land for two years was held to be a profit
a prendre giving the tenant an interest in the land within the
4th section of the Statute of Frauds. It is immaterial whether
it is called a licence or a lease (although the lay is described as
a lease—a sublease granted by the original lessees from the
Crown): 1f it iz a contract for execlusive possession for a tixed
or determinate period it is a lease. “It is not a question of
words but of substance” as pointed out by Lord Davey in (/en-
wood Lumber Company v. Phillips (1904), A.C. 405 at p. 408,
where an instrument conferring the right to cut lumber and
carry it away was held to convey an interest in the land itself.

In Mclntosh v. Leckie (1906), 13 O.L.R. 54, Boyd, C. deal-
ing with an instrument giving the execlusive right to drill on
certain oil lands for five years, said at p. 57:

The legal effect of this instrument (by whatever name it may be called)
is more than a licence; it confers an exclusive right to conduct operations
on the land in order to drill for and produce the subterraneum oil or gas
which may be there found during the period specified. It is a profit «

prendre, an incorporeal right to be exercised in the land deseribed: Duke
of Sutherland v. Heathcote (1892), 1 Ch. 475, 483.

Lord Cairns in Gowan v. Chirstie (1873), L.R. 2 H.L. (Sec.)
273 at 284 puts it thus:

What we eall a mineral lease is really, when properly considered, a sale
out and out of a portion of land. It is liberty given to a particular
individual, for a specific length of time, to go into and under the land, and
to get certain things there if he can find them, and to take them away,
just as if he had bought so much of the soil.

Even if only regarded as a profit a prendre, that is a right to
take something from the land of another, it iz an incorporeal
hereditament and not a mere licence which in its nature is per-
sonal and unassignable. If it was not exclusive other considera-
tions might arise, e.q., the right possibly of the grauntor to also
take minerals from the same ground.

The case of Muskett v. Hall (1839), 5 Bing. (~¥.c.) 694; 132
E.R. 1267 is to my mind conclusive. If, as there held, the mere
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“licence and authority” to search for and raise metals and to
convert them to the licensee’s use passed an interest capable of
being assigned there can be no question that the lay in question
herein is assignable. At pp. 1272-3 Tindal, C.J. caid:

The first point, therefore, which presents itself for our consideration is,
whether the interest conveyed to Setree and Stacy was capable of being
assigned. No authority was cited to shew that the interest was not assign-
able; but the case of Doe dem. Hanley v. Wood [(1819)], 2 B. & Ald.
724 was relied on as establishing that the grant from the defendant Hill
operated strietly and merely as a licence; and it was contended, that a
licence was, in its nature, personal and not assignable. In the case referred
to, the indenture relied on did not, perhaps, substantially differ from that
now under discussion, and that indenture was held not to amount to a
demise of the mine, so as to entitle the grantee to maintain an ejectment;
and it was in that case said by the Court to be “nothing more than a grant
of a licence to search and get (irrevocable, indeed, on account of its carry-
ing an interest), with a grant of such of the ore as should be found or got,
the grantor parting with no estate or interest in the mines, metals, and
materials.”

Now, assuming this description of the instrument to be correctly ap-
plicable to the deed now under comsideration, it is to be observed, that the
deed in this case operates not merely as a licence, but as a grant also;
and this view is conformable to what is laid down in Vaughan Rep. 351,
in the case of Thomas v. Sorrell { (1667) 1, where it is said, “a dispensation
or licence properly passes no interest, but only makes an action Jawful
which without it had been unlawful; as a licence to go beyond the seas;
to hunt in a man’s park; to come into his house; are only actions which,
without licence, had been unlawful. But a licence to hunt in a man’s
park, and carrying away the deer killed to his own use; to cut down a
tree in a man’s ground and to carry it away the next day after to his own
use; are licences as to the acts of hunting and cutting down, but as to the
carrying away the deer killed, and tree cut down, they are grants.”” And
that such a grant to a man and his assigns carries an interest which is
assignable, appears from Palmer’s Case [(1601)], 5 Co. Rep. 24 b,
reported also in Cro. Eliz. 819, under the name of Basset v. Maynard. In
that ease, Sir Thomas Palmer being seized in fee of a wood, bargained and
sold to one Cornforth and his assigns, 600 cords of wood, to be taken by
the assignment of Sir Thomas Palmer. Cornforth assigned his interest to
the plaintiff. And the first resolution in the case was, that Cornforth had
an interest which he might assign over, and not a thing in action or
possibility only. And the case of Grantham v. Hawley [(1615) 7], Hob, 132
jeads to a similar conclusion.

I cannot agree with Mr. Craig’s submission that on the
theory that as the intention of the parties may be expressed in
an implied condition as well as by actual words it 1z an implied
term of the lay that the grantees cannot assign. His strongest
support is obtained from the decision in Doe dem. Hanley v.
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Wood (1819), 2 B. & Ald. 724, discussed by Tindal, C.J. supra,
a case that has been referred to and distinguished. It is appar-
ent from the judgment of Abbott, C.J. at pp. 738-9, that “the
free liberty licence power and authority” to dig, work, mine
and search for tin and other metals was not an exclusive right.
The grantor parted only with such metals as the grantee might
search for and get within the deseribed lands. Even such a non-
exclusive grant of a licence to search and take away minerals is
treated as irrevocable “on account of its carrying an interest.”
But the distinction as indicated is that the grantor retained his
estate or interest in all the lands and in the minerals not found
by the grantee in pursuing his rights nnder a licence to search.
That is not this case.

We are aided to some extent by our statute. By section 24
of the Placer-mining Aect, Cap. 169, R.S.B.C. 1924 :

The interest of a free miner in his placer elaim shall . . . be deemed
to be a chattel interest, equivalent to a lease.

And in Stussi v. Brown (1897), 5 B.C. 380, it is, at p. 383,
treated by DraxeE, J. as “an interest in land,” and this view was
not reversed on appeal, consideration of the point going off on
a question of pleading.

I conclude therefore that even apart from the option to
purchase given in the lay it transferred an assignable interest
now held by the appellant Colpe, a bona fide purchaser for value.

I would allow the appeal.

McQuarrik, J.A.: During the argument it became apparent
that the main point in controversy was whether the lay agree-
ment between Beaton and McPherson and Pini and Vial, as set
out in Exhibits 6 and 7, was assignable or not. On the answer
to that question depended the solution of the unfortunate dispute
which had developed between men of some standing in one of
our most promising mining districts. The learned trial judge
found that the lay agreement was not assignable and on that
premise held that the appellants were trespassers and made the
various declarations contained in the formal judgment. With
all deference and due regard for the extensive experience of the
learned trial judge in mining matters, I cannot agree with him,
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Rgaina but instead would adopt the reasons of the learned Chief Justice
—— on this appeal and his conclusion that the lay agreement is
1934 agsignable. If that is correct the finding of trespass against the

July 25.  appellants and the other declarations in the formal judgment
Bearony directed against them must be set aside.

Semiz I would, therefore, allow the appeal but would indicate that
axp Coree the interests of the plaintiff be adequately protected. If any
difficulty arises between the parties as to fixing their interests

» in the mining claims involved and the gold produced or to be

produced therefrom, I think there should be a reference for the

determination thereof.

MCQUARRIE
J

Appeal allowed.

Solicitor for appellants: J. C. Ralston.
Solicitor for respondent: George Black.

MCDONALD, LYTTON GOLD MINES LTD. v. MUNRO.
J.

Company—Authority to bring action—Directors’ meeting authorizing action

1933 —No notice of meeting—Subsequent meeting properly called ratifying
Dee. 16. resolution passed at first meeting—Ratification in reasonable time.
GoIIl;TI’\II(gEs The plaintiff company instructed the defendant, who was a director of the
1. company, to obtain a renewal of an option from the owners of a group

v. of mineral claims, and gave him a draft agreement setting out the
Muxgro terms for renewal thereof. The defendant, on interviewing the owners,

obtained a renewal of the option but in his own name instead of that
of the company. The directors of the company then called a meeting,
but did not give the defendant notice thereof, and at the meeting on
the 23rd of September, 1933, passed a resolution authorizing their
solicitor to bring an action for a declaration that the defendant is a
trustee for the plaintiff in respect of the option. Subsequently and
after the plaintiff had been served by the defendant with notice to
strike out the action on the ground that the writ was issued without
authority, a meeting of the directors duly called was held on the 9th
of December, 1933, and a resolution passed ratifying the resolution
passed at the first meeting. At the trial held on the 12th of Decem-
ber, 1933, on the defendant’s motion to strike out the action:—

Held, that in the circumstances of this case, as the defendant had not been
injured and had not altered his position in any way by reason of the
delay, the resolution passed on the 9th of December, 1933, was passed
within a reasonable time, there was power to ratify and the motion
should be dismissed.
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ACTION for a declaration that the defendant is trustee for
the plaintiff in respect of all benefits under an option agreement
obtained by him from the owners of the Independence Group
of mineral claims in the Asheroft Mining Division on the 9th
of August, 1933, for an order directing him to assign and trans-
fer the said option to the plaintiff or alternatively an order vest-
ing the benefits of said agreement in the plaintiff, and for an
injunction restraining the defendant from disposing of the said
option agreement. Tried by McDoxarp, J. at Vancouver on
the 12th of December, 1933. On the 10th of August, 1932, the
plaintiff company obtained an option from the owners of the
Independence Group for the purchase of the claims for $56,000,
the first payment of $6,000 to be made on the 10th of August,
1933. The defendant was a director of the plaintiff company
and on the Tth of August, 1933, the company instructed the
defendant, as its agent, to proceed to Lytton and procure from
the vendors a renewal of the option on behalf of the company.
He proceeded to Lytton and obtained a renewal of the option
from the vendors in his own name instead of that of the com-
pany. When the other directors of the plaintiff company
learned of the defendant taking the option in his own name they
held a meeting of directors on the 23rd of September, 1933, and
passed a resolution authorizing their solicitor to bring this
action. No notice to the defendant was given of that meeting
but on the 9th of December following a meeting of directors was
held after proper notice thereof was given to all directors, and
a resolution was passed ratifying and confirming the resolution
passed on the 23rd of September, and approving what had been
done pursuant thereto.

A M. Whiteside, K.C., and L. . MacDonald, for plaintiff.
Marsden, for defendant.

16th December, 1933.
McDoxavrp, J.: The defendant and three Grant brothers
were the directors of the plaintiff company which company held
an agreement by way of option upon certain mineral claims
known as the Independence Group which option had originally
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been given by certain Indians and others to defendant and
assigned by him to the plaintiff. Under this agreement, an
instalment of $6,000 was about to fall due on August 10th,
1933, when by arvangement with his co-dirvectors defendant
proceeded to Lytton with a new draft agreement with instrue-
tions, if possible, to obtain the signatures of the proposed
vendors thereto. The defendant proceeded to Lytton, saw the
vendors but substituted his own name for that of the plaintiff
i the draft agreement and obtained the vendors’ signatures.
I1is excuse for this glaring breach of trust is that the Indians
refused to give an option to the defendant. The evidence does
not bear out this statement of the defendant. I am quite satis-
fied upon the whole of the evidence that the vendors were not
interested in the question of who took the option provided that
the defendant was satisfied with the arrangements made. On
this branch of the case I have had no difficulty in reaching the
conclusion that the defendant is a trustee for the plaintiff com-
pany of the rights that he obtained under the agreement in
question,

On the opening of the trial defendant moved to strike out
the action upon the ground that the writ had been issued with-.
out the authority of the plaintiff. That motion was dismissed
for the reason that the notice had been given out of time. I did
however give the defendant leave to rely upon this as matter by
way of defence to the action and this question must be con-
sidered.  When defendant’s co-directors learned that he had
taken the agreement in his own name they held a meeting of
directors on the 23rd of September, 1933, and passed a resolu-
tion authorizing their solicitor to bring this action. No notice
was given to defendant of that meeting although I would hold
that the defendant was in Vancouver and notice could have been
given to him either at the office of one Phipps or at his residence,
both of which addresses were known to his co-directors and their
solicitor. It would seem clear, therefore, that the resolution
passed on the 23rd of September, 1933, was of no effect. Sub-
sequently, however, on Saturday, the 9th day of December,

when the plaintiff’s solicitor received the notice of motion above
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mentioned, a meeting of directors duly called was held and a
resolution was passed ratifying and confirming the resolution
passed on the 23rd of September, 1933, and approving of what
had been done pursuant thereto. Meanwhile it may be noted
at the annual meeting of shareholders held between September
23rd, 1933, and December 9th, 1933, the defendant had not
been re-elected as a director.

It is contended that, although there was power in the directors
to ratify, such ratification must take place within a reasonable
time and that in this case the meeting to ratify was held too
late. The authorities seem clear that ratification in such a case
must take place within a reasonable time and as Bowen, I.J.
said 1 In re Portuguese Consolidated Copper Mines, Limited
(1890), 45 Ch. D. 16 at p. 35:

The measure of the reasonableness of the time depends entirely upon the
circumstances of the case.

In the circumstances of this case I would hold that inasmuch
as the defendant has not been injured and has not altered his
position in any way by reason of the delay, the resolution passed
on the 9th of December, 1933, was passed within a reasonable
time. There seems no question at all that there is power to
ratify in a case such as this. See Daimler Company, Limited
v. Continental Tyre and Rubber Company (Greal Brilain),
Limated (1916), 2 A.C. 307, per Lord Atkinson at p. 327
(veferring to an action brought by the séeretal‘y of the company
without any Instructions whatever):

If the directors were in England when he did so, they eould, of course,
ratify and adopt his act.

There will be judgment for the plaintiff with costs.

The defendant will be ordered to forthwith assign and trans-
fer unto the plaintiff all his rights under the agreement in
question.

Judgment for plaintiff.
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REX v. BERU.

Criminal law—Narcotic drugs—Habeas corpus—Application for order
nisi-——Jurisdiction of magistrate—Whether poppy heads “morphine”—
Criminal Code, Sec. 767—Can. Stats. 1929, Cap. 49.

The accused having had poppy heads in his possession, was convicted of
having in his possession a drug, to wit, morphine. On an application
for an order nisi for a writ of habeas corpus, it was contended that
poppy heads are not morphine within the meaning of The Opium and
Narcotic Drug Act, 1929, and the magistrate acted without jurisdiction.

Held, that this is a question of fact and not a matter going to the magis-
trate’s jurisdiction. He could try such a charge under the summary
conviction provisions of the Code, and the application should be
dismissed.

f\PPLICATI‘ION for an order nisi for a writ of habeas corpus.
Heard by Mereuy, J. in Chambers at Victoria on the 24th of
April, 1984,

Stuart Henderson, for the applieation.
R. A. Woolton, for the Crown.

26th April, 1934.

Mvreny, J.: Application for an order nisi for a writ of
hrabeas corpus. It was agreed at the hearing that a copy of the
warrant (Exhibit A) should be taken as the return and that the
matter be dealt with as if such return had been formally made.
There being no certiorar: in aid the Court is confined to an exam-
ination of the warrant as returned and to the question of the
magistrate’s jurisdiction. No objection is taken that the warrant
is invalid on its face in any particular but it is said there was
another warrant issued at some earvlier date than the one returned
and it is attempted to found some objection based on that fact
under section 767 of the Criminal Code, R.S.C. 1927, Cap. 37.
The short veply to this is that the matter is not before the Court
and could only be brought before it by the obtaining of a writ of
certiorart.

Then it is said the magistrate acted without jurisdiction. The
warrant shews applicant to have been convieted of having in his
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possession a drug, to wit, morphine. What applicant really had
in his possession were poppy heads and the contention is that
poppy heads are not morphine within the meaning of The Opium
and Narcotic Drug Act, 1929, Can. Stats. 1929, Cap. 49. This
is not in my opinion a matter going to the magistrate’s jurisdic-
tion but is a question of fact for his decision on the hearing. The
nature of the charge here is the having morphine in possession.
Admittedly the convieting magistrate could try such a charge
under the summary conviction provisions of the Code when the
offence was committed within his jurisdiction. The question, so
far as jurisdiction is concerned, is not did the magistrate come to
a wrong conclusion but ought he never to have begun the
inquiry? Reg. v. Bolton (1841), 1 Q.B. 66 at 72; 4 P. &
D. 679.

In view of the Code provisions and of the facts as shewn on
the face of the return it in my opinion is hopeless to contend
that the magistrate ought never to have begun the inquiry. The
application is dismissed.

Application dismissed.
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TATROFF v. RAY.

Mortgage—Non-payment of tames—Right of forcclosure—B.C. Stats. 1921
(Second Session), Cap. 53, Sec. 6.

When a mortgagor covenants to pay taxes and the taxes become delinquent,
the mortgagee may bring action for foreclosure, and it is not a defence
that the mortgagee has not himself paid any of the taxes.

Due payment of the 1933 taxes means payment at or before the time when
otherwise the taxes would become delinquent, which in this case would
be on the 31st of December, 1933, according to section 61 of the Van-
couver Incorporation Act, 1921.

Houghton v. Trust and Loan Co. (1933), 41 Man, L.R. 299; 2 W.W.R. 125
applied.

APPLICATI()N for an order of foreclosure. The facts are
set out in the reasons for judgment. Heard by Fisuer, J. at
Vancouver on the 14th and 15th of June, 1934,

Fleishman, and C. F. MacLean, for plaintiff.
(1. L. Fraser, for defendant.

21st July, 1934.

Fisurr, J.: In this matter I have to say that notwithstand-
ing the very complete argument of Mr. Fraser my opinion is
that there is a covenant on the part of the mortgagor to pay
taxes contained in the mortgage in question herein. [ think
also that this ineludes due payment of the 1933 taxes, that is
payient of taxes after as well as before default: see B.C. Land
& Investment Agency v. Robinson (1922-3), 32 B.C. 375 at p.
379. Due payment would seem to me also to mean payment at
or before the time when otherwise the taxes would become delin-
quent which in this case would be on the 31st day of December,
1933, according to section 61 of the Vancouver Incorporation
Act, 1921, B.C. Stats. 1921 (Second Session), Cap. 55.

It is further contended, however, on behalf of the defendant
that even if there is such a covenant to pay taxes the right of
the mortgagee to bring an action for foreclosure does not arise
until he has paid the taxes. In Tillet v. Carlson (1932), 43
B.C. 52, I held against such contention but counsel for the
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defendant here points out that though the said mortgage pur-
ports to be made in pursuance of the Short Form of Mortgages
Act it does not contain the usual or formal acceleration clause
and he refers also to a paragraph of the said mortgage reading
in part as follows:

And it is hereby agreed that the mortgagee may pay any liens, taxes,
rates, charges or encumbrances upon the said lands, and moneys for insur-
ance against damage by fire, tempest or lightning, and the amount so paid

shall be a charge on the said lands in favour of the mortgagee and
shall be payable forthwith by the mortgagor to the mortgagee with interest
at the rate aforesaid until paid.

Counsel for the defendant relies also on certain American
authorities but it may be noted that in Cullin v. Rinn (1887),
5 Man. L.R. 8, Dubue, J. says that the English and Canadian
authorities are at variance with the American cases which hold
that in an action on a covenant against encumbrances the plaint-
iff, if he has paid nothing, can only recover nominal damages.
Dubue, J. refers to Lethbridge v. Mytton (1831), 2 B. & Ad.
772, and Loosemore v. Radford (1842), 9 M. & W. 657. These
cases are also referred to in Houghton v. Trust & Loan Co.
(1983), 41 Man. L.R. 299 where, at p. 302 (2 W.W.R. 125 at
p. 128), Prendergast, C.J.]M., citing them, says:

1 take the rule to be quite clear that in an action for breach of a
covenant to pay a certain sum to a third party, it is not a defence that the
plaintiff has not himself paid the third party the covenanted amount, and
it is equally immaterial that he has made the payment.

(‘ounsel on behalf of the defendant seeks to distinguish these
cases from the present one on the ground that even on the
assumption that there is a covenant to pay taxes, such covenant
upon a proper construction of the mortgage here is a covenant
to pay to the mortgagee taxes which the mortgagee may have
paid to the City of Vancouver. I cannot agree with this sug-
gested construction of the mortgage. As already intimated 1
hold that there is a covenant in the mortgage to pay the taxes
on or before the 31st day of December, 1933. I also hold that
upon a proper construction of the mortgage such covenant is a
covenant to pay the taxes to the municipal authorities and there-
fore the rule referred to in the Houghton case, supra, would
apply. As to the right of the mortgagee to bring an action for
foreclosure forthwith upon default in payment of interest on a
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certain day, see Little v. Hill (1916), 23 B.C. 321 and Scoitish
Temperance Life Assurance Co. Ltd. v. Johnson (1918), 1
W.W.R. 402, in which latter case Marrrx, J.A., at p. 403, says
as follows:

So far as the alleged premature bringing of the action is coneerned, I
am of the opinion that the point is in principle covered by Fdwards v.
Martin (1856), 25 L.J., Ch. 284, wherein the following dictum of Lord
Chancellor Sugden in Burrowes v. Molloy [(1845)], 2 Jo. & Lat. 521; 8
Ir. Eq. R. 482 was approved: “Supposing that the principal sum had been
made payable on a given day, no matter whether it was one year or twenty
years after the date of the mortgage, with interest thereon half-yearly in
the mean time, and that, before the day of payment of the principal money,
default had been made in the payment of the interest thereon, the mort-
gagee would, at any time after that event, have had a right to file his bill
for a foreclosure; because his right became absolute at law by the non-
payment of the interest, the estate having been conveyed subject to a con-
dition which had not been fulfilled.”

In the present case I would hold that there has been a breach
on the part of the mortgagor in the condition upon which he
held the property. Ilis right of redemption was subject to the
performance on his part, infer alia, of the payment of taxes for
1933 on or before the said 31st day of December, 1933, and the
estate became forfeited at law by default as the money was not
paid by the mortgagor on or before that date nor has it been
paid since. The right of the mortgagee to bring an action for
foreclosure therefore arose subject of course to the provisions
of our Mortgagors’ and Purchasers’ Relief Act and subject to
the power of the Court to relieve against forfeiture. See Howe
v. Howe (1916), 22 B.C. 550. I see no difficulty in the fact
that “the ordinary form of judgment in a foreclosure action in
its simplest form directs an account to be taken of what is due
to the plaintiff under and by virtue of the mortgage.” See Coote
on Mortgages, 9th Ed., 1058. In my view the plaintiff is
entitled to have all proper or necessary acconnts taken of what
is due and owing under and by virtue of the said mortgage and
would thus be entitled to have an account taken of what is due
and owing under the covenant of the defendant as aforesaid
with respect to the taxes and water rates payable to the City of
Vancouver.

This brings me to a consideration of the plea or counterclaim
of the defendant for relief from forfeiture. It would seem as
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though the defendant had made an arrangement satisfactory to
the municipal authorities in the meantime to pay the taxes by
monthly instalments of $50 per month and the water rates, at
the rate of $15 per month. It is apparent, however, from the
" evidence, that the defendant may receive a net revenue from the
property of more than $65 per month and in view of the annual
taxes being the substantial amount of approximately $2,000, I
think the defendant should make every possible effort to make
larger substantial monthly payments and in any event should
apply on account of the taxes and water rates in arrears the net
income from the property each month and there will be liberty
to the plaintiff to apply in case it should seem that the defendant
is not doing so or in case of any other default. Subject to such
right of the plaintiff to apply, the order I make is that upon
payment by the defendant of the costs of the plaintiff up to the
time of the filing and service of the statement of defence within
three months from the taxation thereof without any set-off and
upon payment by the defendant of the said arrears of taxes and
water rates by monthly instalments as aforesaid and in any
event the full amount of such arrears on or before the 31st day
of December, 1935, the action will be dismissed but if there
should be any default by the defendant in the payment of the
said costs or of the said taxes and water rates as aforesaid the
plaintiff will be entitled forthwith to judgment and the order
of foreclosure as asked for with costs. I might add that I have
carefully considered the question of costs and do not think the
defendant should be allowed any costs as requested by counsel
on his behalf.

Order accordingly.

July 21.
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CLAYTON ET AL. v. BRITISH AMERICAN
SECURITIES LIMITED.

Practice—Fresh or further evidence — Application to adduce — Judgment

delivered but not entered — Diligence — Conclusiveness—Discretion——
Appeal.

John Clayton died on the 9th of January, 1910, and probate of his will was

granted to three executors therein named. In April, 1911, by petition
the British American Trust Company was appointed trustee in place
of two of the trustees and continued to act with the third until he died
in October, 1917, the company then continuing to act as sole trustee.
The defendant Haynes was at all times manager of the company and
the defendant Innes was its solicitor. In 1919 a petition was launched
to transfer the trusts from the company to Haynes and Innes, but
shortly after this was abandoned and a transfer of the trust property
to Haynes and Innes was effected by deed under the Trustee Act. The
trustees realized from the sale and getting in of the estate, about
$203,000 and of this sum about $195,000 was let out on mortgages
between 1911 and 1917. A large portion of the properties upon which
the loans were made were as time went on sold for taxes without prin-
cipal or intevest being paid. In an action by the beneficiaries in Sep-
tember, 1832, the learned trial judge found the company guilty of
breaches of trust in respect of improvident investment and careless
supervision of mortgage securities. The Statute of Limitations pleaded
by the company constituted a good defence as to a considerable portion
of the breaches unless incidents arose subsequently to the impugned
transactions which amounted to fraudulent concealment and prevented
its operation. Omn the trial the question arose as to whether the bene-
ficiaries were represented by solicitors on the application to change the
trustees by deed under the Trustee Act in 1919. Haynes advised the
beneficiaries that the change would be effected by petition and that Mr.
Shandley, a solicitor, would represent them on the application, but it
was found by the trial judge that Haynes did not instruct Shandley
to aect for the beneficiaries and that in fact, as Shandley testified, he
acted on instructions for the company, and the beneficiaries were not
represented. The defendants now apply before the judgment is entered
for a rehearing and to introduce new evidence to shew that Shandley
was mistaken in his recollection and that he did in fact appear for the
beneficiaries. The evidence sought to be introduced includes that of
Mr. Maunsell, a solicitor, who deposed that although Shandley pre-
pared the petition, he {Maunsell) acted for the company and Shandley
appeared for the beneficiaries. A bill of costs of Innes (now deceased)
and one of the firm of Elliott, Maclean & Shandley were exhibited to
support this contention, also Chambers Court records shewing appear-
ances. Leave is asked also to cross-examine Shandley in the light of
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the suggested new evidence. The trial judge concluded he should
reopen the trial and allow the defendant company to adduce further
evidence.

Held, on appeal, affinming the decision of Fisuer, J. (Macpvo~arp, C.J.B.C.
and MagrTIN, J.A. dissenting), that the appeal should be dismissed.
Per Macvoxarp, CJ.B.C. and Marmix, J.A.: The burden of proving due
diligence has not been discharged, and apart from and in addition to
lack of diligence if the learned judge below had applied his mind to the
relevant material only, before him, he should have come to the conclu-
sion that it eould not be said that the proposed further evidence might
probably have altered the judgment, and the motion to reopen should

have been dismissed.

Per McPuILLIPs and Macpoxarp, JJ.A.: Before entry of judgment the trial
judge has power to reopen the trial unfettered by any rules as to dili-
gence, conclusiveness or otherwise and the Appellate Court cannot
review that decision.

Per MacpoNarp, J.A.: That even if the rules as to diligence and conclusive-
ness applied the lack of diligence on the part of the solicitor for the
respondent company in not (after hearing Mr. Shandley’s evidence in
the witness box with reference to the Court records) pursuing enquir-
ies in quarters plainly indicated, should be excused on the ground of
surprise, as owing to the unique situation he could not reasonably be
expected to take issue with a colleague acting in similar interests.

Per McQUARRIE, J.A.: As the order was not drawn up the learned judge
below could rehear the case and if there were material facts which
were not brought to his attention at the trial, he should hear them.

IXPPEAL by plaintiffs from the order of Fisukr, J. of the
19th of February, 1934, on a motion

to submit and adduce fresh or further evidence with respect to the instructions
and /or information given by Arthur E. Haymes, to H. H. Shandley in the
month of January, 1919, with regard to the proposed appointment of the
defendants Haynes and Innes as trustees of the estate of John Clayton,
deceased ; and for leave to submit and adduce fresh or further evidence with
respect to representation by counsel on behalf of the beneficiaries generally
and one of them in particular, on the hearing of the petition made to this
Honourable Court on the 19th, 20th and 24th days of February, 1919, and
as to who and what counsel represented the said beneficiaries and as to who
and what counsel represented one of them in particular and as to who and
what counsel represented the defendant British American Securities Lim-
ited (then known as British American Trust Company Limited) on the
hearing of the said petition on the aforesaid dates. AND in that behalf to
exhibit and read from the Chamber book of this Honourable Court (Vie-
toria registry) covering the month of February, 1919; and to examine on
oath D. P. W. Maunsell, barrister and solicitor of Victoria, and to exhibit
and read the bill of costs of the said Maunsell dated and rendered on the
Oth day of February, 1920; the bill of costs of Mr. Mason (now deceased)
of Messrs. Mason & Mann, dated and rendered on the 9th day of Febru-
ary, 1920; the bill of costs of A. 8. Tanes (now decensed) dated and
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rendered on the 8th day of March, 1920; and the bill of costs of Messrs.
Biliott, Maclean & Shandley rendered and dated the 25th day of June, 1919;
and to further examine and re-examine or cross-examine on oath Mr. H. H.
Shandley, barrister and solicitor of Victoria.

It was ordered that the trial should be reopened and the
defendants be allowed to adduce further evidence as proposed,
subject to admissibility, with liberty to the plaintiffs to adduce
further evidence if they desire on the issue of fraudulent
concealment.

The appeal was argued at Vancouver on the 22nd to the
29th of March, 1934, before Macpoxarp, C.J.B.C., MarTIN,
McPrinLres, Macponarp and McQuagrig, JJ.A.

J. W. deB. Farris, K.C. (Hall, K.C., with him), for appel-
lants: John Clayton died in 1910 and his estate was adminis-
tered by the British American Trust Company, of which the
defendant Haynes was managing director, and the defendant
Innes was solicitor, until 1919, when the company wished to
abandon its trust powers and Haynes and Innes became joint
trustees of the estate and the estate was administered by Haynes
from that time up to the present. There was never an account-
ing by the British American Trust Company. The company
pleaded the Statute of Limitations but it was found by the trial
judge (1) that there was breach of trust, and (2) fraudulent
concealment which took the case out of the statute. This is an
appeal from the order reopening the case. They seek to intro-
duce, (1) copy of bills of costs of the late Mx. Innes (there is an
indication that Shandley acted for the children in it); (2) the
Chamber list for February, 1919, in the Victoria registry; (3)
bill of costs of Klliott, Maclean & Shandley; (4) oral evidence
of Mr. Maunsell. The order was wrong as it violates the rule
that the evidence cannot be allowed in after judgment, as it
could have been obtained for use at the trial if due diligence
had been exercised : see Turnbull and Co. v. Duval (1902), 71
L.J., P.C. 84; Brown v. Dean (1910), 79 L.J., K.B. 690;
Shedden v. Patrick and The Attorney-General (1869), L.R. 1
H.L. (Se.) 470 The King v. The Minister of Lands (1926), 37
B.C. 106; Marino v. Sproat (1902), 9 B.C. 333; Stevenson
v. Dandy (1918), 43 D.L.R. 238 at p. 243; Andrews v. Pacific
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Coast Coal Mines, Ltd. (1910), 15 B.C. 56; Calder v. Inter-
nattonal Harvester Co. of America (1918), 2 W.W.R. 905 at
p. 909; Ruverside Lumber Co. Lid. v. Calgary Water Power
Co. Lid. (1916), 10 Alta. L.R. 128 at pp. 134 and 136. It
must be a discretion as laid down by the rules of law: see
Young v. Keighly (1809), 16 Ves. 348 at p. 351. In the
Brown case, supra, it was held by the Ilouse of Lords that the
county judge should not have ordered a new trial. The Innes
bill of costs is inadmissible and the learned judge should not
have looked at it until he decided it was admissible. As to a
solicitor’s duty to a client and whether the entries are admissible
in evidence see Rawlins v. Rickards (1860), 28 Beav. 370;
Hope v. Hope (1893), W.N. 20; Mls v. Mills (1920), 36
T.LR. 772; Massey v. Allen (1879), 49 L.J., Ch. 76. This
document was made thirteen months after the time material to
this action: see The Henry Coxon (1878), 3 P.D. 156 at p.
158; Phipson on Evidence, Tth Ed., 279. They seek to intro-
duce the Chamber record of February 19th, 1919: see Dean v.
Brown (1909), 78 L.J., K.B. 840 at p. 847. The evidence
should not be admitted unless conclusive. The Court should
be satisfied that the evidence should be believed and if believed,
that it is conclusive: see Brown v. Dean (1910), 79 L.J., K.B.
690 at p. 691; Hup Foong Hong v. Neotia & Co. (1918), 87
LJ., P.C. 144; Anderson v. Titmas (1877), 36 L.T. 711,
Gruest v. Ibbotson (1922), 91 L.J., K.B. 558 at p. 561. On the
test of justice alone it would be unjust to reopen this case at
this time.

Locke, for respondent: The learned judge has the same
absolute and unfettered discretion to allow evidence as he
has during the trial. That being so it is not necessary to
shew there was the highest degree of diligence. In this case
there was diligence in the conduct of the trial. Reasonable
diligence is required and reasonable diligence was exercised.
This is vastly different from ordering a new trial, and there
has been the most careful safegnards for the plaintiffs in making
this order. The order was made in the course of the trial and
the only reason for interference would be in the case of an
injustice being done. Darling, the defendant’s solicitor, relied
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on the witness Shandley and did not look up the record until
afterwards: see Astor v. Barrett (1920), 90 L.J., K.B. 177 at
pp. 179 and 182. The learned judge below on seeing the record
is entitled to make the order if he sees that Shandley’s evidence
is wrong. Ie wants to arrive at what is obviously the truth.
The rights of the plaintiffs are carefully preserved: see Marino
v. Sproat (1902), 9 B.C. 335. Until a judgment is entered the
trial judge may withdraw his judgment, hear evidence and
reverse it: see In re St. Nazaire Company (1879), 12 Ch. D.
88; Muller’s Case (1876), 3 Ch. D. 661 at pp. 667-8; Baden-
Powell v. Wilson (1894), W.N. 146; In re Roberts. Ewvans v.
Thomas (1887), W.N. 231; Stevenson v. Dandy (1918), 3
W.W.R. 662 at p. 666; In re Thomas (1911), 80 L.J., Ch.
617; Preston Banking Company v. William Allsup & Sons
(1895), 1 Ch. 141; In re Robert Evan Sproule (1886), 12
S.C.R. 140 at p. 186; Halsbury’s Laws of England, Vol. 18,
pp. 212-3; Sanatorium, Limited v. Marshall (1916), 2 K.B. 57;
Flower v. Lloyd (1877), 6 Ch. D. 297. No Court of Appeal
has ever directed a trial judge as to the conduct of the case.
What is asked here is a type of restraint: see Neelon v. The City
of Toronto (1896), 25 S.C.R. 579; Doe dem. Seedsv. Connoly
(1856), 8 N.B.R. 337; Rogers v. Manley (1880), 42 L.T.
584; Nash v. Rochford Rural Council (1917), 1 K.B. 384. If
the Court thinks this is a matter of diseretion there is no doubt
of his powers until he is functus: sce Gardner v. Jay (1885),
54 L.J., Ch. 762 at p. 764; Royal Bank of Canada v. Whieldon
(1916), 23 B.C. 436 at 439; American Securities Corporation
v. Woldson (1927), 39 B.C. 145 at p. 149; Blygh v. Solloway,
Mills & Co. Ltd. (1930), 42 B.C. 531 at pp. 535-6; Russell v.
Stubbs, Limited (1908) (1913), 2 K.B. 200 at p. 206; Doe d.
Nicoll v. Bower (1851), 16 Q.B. 805. The principles that
apply to applications for a new trial apply to a case such as this:
see In ve The Neath Harbour Smelting and Rolling Works
(1885), 2 T.L.R. 94; The Olympic and H.M.S. Il awke (1913),
s3 L.J., P. 113; Nash v. Rochford Rural Council (1916), 86
L.J., K.B. 370 at p. 374; Rathbone v. Michael (1910), 20
O.L.R. 503 at pp. 504 and 507. There is a vested right when
judgment is signed: see Guest v. Ibbotson (1922), 91 L.J.,
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K.B. 558. That the proposed evidence is conclusive is a matter
for the trial judge to decide. When the evidence is produced
the witness Shandley will admit his error and that is a deter-
mining factor. It is not necessary in a case of this kind that the
evidence be conclusive: see Guest v. IDbotson (1922), 91 L.J.,
K.B. 558; Rex v. Copestake (1926), 96 L.J., K.B. 65 at p.
69. In the case of Brown v. Dean (1910), 79 L.J., K.B. 690,
Lord Shaw did not agree with Lord Loreburn that the evidence
should be conclusive and Lord Mersey agreed. If it is material
and relevant it should be admitted: see Rex v. Robinson (1917),
2 K.B. 108 at p. 110; Sinanide v. La Maison Kasmeo (1928),
W.N. 164. The Innes bill, if taken from the original books is
admissible in evidence, and this is for the trial judge to decide.

Farres, in reply: After judgment further evidence shall be
admitted on special grounds only: see Deighton v. Cockle
(1911), 81 L.J., K.B. 497; Hambleton v. Brown (1917), 86
L.J., K.B. 1223; In re Bartlett (1880), 50 L.J., Ch. 205;
Kelly v. Wade (1890), 14 Pr. 66 at p. 69. The question of
whether Shandley vepresented the beneficiaries is not a deter-
mining factor of the appeal. The determining factor is whether
Haynes informed the beneficiaries of the true position of the
estate.

Cur. adv. vult.

5th June, 1934.

Macpoxarp, C.J.B.C.: The action is brought by the bene-
ficiaries of John Clayton, deceased, against the defendant com-
pany as trustees thereof, for a declaration that plaintiffs are
entitled to distribution of the estate and alleging breach of trust
and loss resulting therefrom against defendant company and
against the defendants Haynes and Innes, the latter now
deceased.

In July, 1919, there was a change of trustees from the defend-
ant company to the defendant Ilaynes, who had theretofore acted
as manager of the defendant company and A. S. Innes who had
acted as solicitor for the defendant company. The defendant
company presented a petition on that date to a judge to change
its constitution from that of a trust company to that of an
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ordinary one. Haynes, their manager, wrote a letter to the
widow of Clayton, one of the plaintiffs herein, advising her of
its intention and asking her to state her views with regard to it.

She replied to this letter, as stated by Haynes:

We would authorize you to have Mr. H. H. Shandley of the legal firm of
Messrs. Elliott, Maclean & Shandley [the firm recommended by Haynes]
to act on our behalf in this application.

In reply to this Haynes wrote:
I have placed your interest in the hands of Messrs. Elliott, Maclean &
Shandley.

The concealed fraud complained of by the plaintiffs consists
in Haynes’s failure to place the plaintifs’ interest in the hands
of these solicitors and the want of notice of that failure and the
fraudulent investment of the funds of the estate.

The petition was accordingly presented to a judge in Cham-
bers by Mr. Shandley acting for the defendants, as he stated in
evidence. That petition was afterwards abandoned on the advice
of one Maunsell and the change of trustees was made pursuant
to a statute in that behalf without notice to the plaintiffs. M.
Shandley denied at the trial having received instructions to act
for the plaintiffs. Mr. Darling, defendant’s solicitor says he
interviewed Mr. Shandley before the trial and was told that
Shandley’s memory was not clear as to what took place when the
petition was before the Court, but that the note of the proceed-
ings in Chambers of February, 1919, might shew what occurred
there, but Mr. Darling appears to have been satisfied with Mr.
Shandley’s answer to his enquiries and did not inspect the said
Chamber note, nor apparently make any further enquiries in
any quarter.

The learned judge made an order after he had pronounced
his judgment and delivered his reasons but before entry of the
judgment, for a rehearing of the case, permitting the calling of
Mzr. Shandley and Mr. Maunsell, who was available at the trial
but not called by the defendants, to be examined and cross-
examined, and also allowing the introduetion of a couple of bills
of costs, which, I think, have no real bearing on the case. This
rehearing was manifestly for the purposes of a new cross-exam-
ination of Shandley and the obtaining of Maunsell’s evidence,
neither of whom is shewn to have had knowledge of the defal-
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cations of the defendant. The defendant did not apparently
consult Mr. Innes in his lifetime, nor Mr. Maunsell regarding
the Chamber proceedings or bills of costs, although Mr. Innes
was a personal friend of Mr. Haynes. After the trial defendant
became interested in finding out facts which might shew that
the plaintiffs were vepresented by Mr. Shandley in the Chamber
application. It then inspected for the first time the clerk’s
entry in his Chamber book which it was allowed to put in by
the order appealed from and to introduce for the purpose of
cross-examining Shandley. It also discovered that Maunsell
had appeared in the case and that Innes had rendered to the
plaintiffs a bill for his costs. The Chamber note is not con-
clusive on the point upon which it is desired to use it. It is of
little value except for the purpose of cross-examination of
Shandley.

Haynes swore at the trial that he had placed the plaintiffs’
interest in the hands of Mr. Shandley and that Mr. Shandley
appeared for the plaintiffs on the petition. Shandley on the
other hand swore that he had not done so and that he did not
appear for the plaintiffs on the petition; that he had presented
the petition on behalf of the defendant company.

Judgment was pronounced in the plaintiffs’ favour and the
learned judge in his reasons for granting the rehearing said:

I have come to the conclusion that I should reopen the trial and allow
the defendant company to adduce further evidence as proposed with liberty
to the plaintiffs to adduce further evidence if they so desire on the issue of
fraudulent concealment. . . . My conclusion as above set out must not
be understood as indicating any view whatsoever on my part as to the con-
clusiveness of the proposed evidence on the paramount issue of fraudulent
concealment.

Under this order defendant proposes to call Mr. Shandley
again and to call Mr. Maunsell and put in the clerk’s said
Chamber note and the bills of costs. The appeal is from that
order.

Apart from the question of the learned trial judge’s power to
entertain a motion of the kind (which I do not need to question)
at that stage of the proceedings the important question of the
neglect of that reasonable diligence on the defendant’s part
required by the party asking for leave to adduce fresh evidence
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which was available at the trial although allegedly not discovered
until after the trial and also the absence of its conclusiveness,
arise.  With every respect I do not think that the defendant
has shewn any diligence whatever to procure the evidence
which it now seeks to have admitted and I think also that the
evidence sought is neither conclusive nor useful unless perhaps
for supplementing or contradicting by cross-examination the
evidence Shandley has already given.

It was argned on behalf of appellants that a trial judge,
before his pronouncement has been formally entered, need not
take into his consideration the question of due diligence in
obtaining the evidence before trial or of its conclusiveness, in
other words that he has an absolute discretion to admit further
evidence and that therefore his order cannot be interfered with
by an Appellate Court. If this contention were sound it would
dispose of this appeal in respondent’s favour but in my opinion
it is not sound. I can find no difference in principle between the
case of a County Court judge making an ovder for the admission
of fresh evidence as to the necessity of following the decided
cases and a trial judge making such an order. If a trial judge
has jurisdiction to make such an order which I do not dispute
he is just as much bound by the authorities affecting the terms
upon which it onght to be made or refused as is a County Court
judge who is authorized by the County Courts Act to rehear a
case tried by him. I can see mno distinetion in this respect
between the two or between either of them and the Court of
Appeal, in respect of the law applicable. The reasons for pre-
caution in all three Courts are the same.

Now in Murtagh v. Barry (1890), 59 L.J., Q.B. 388, Lord
Coleridge, C.J. said:

In this case the County Court judge granted, on application, a new trial,
on the ground that the verdict was against the weight of evidence, and
further stated that he considered that section 93 of the County Courts Act,
1888 (51 & 52 Viet. c. 43), gave him absolute power to grant a new frial
whenever he thought fit, and that, moreover, he was not in any way under
the seetion in question bound by the decisions of superior Courts. This is
not so: the section does not give County Court judges absolute power in
any case, but only power to grant it for such reasons in law as a superior
Court would grant it. Nor does the section absolve the County Court judge
from being bound by the decision of superior Courts. In this case he is
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clearly bound by the rules of law laid down by the House of Lords in the
cases of The Metropolitan Railwdy Company v. Wright [ (1886)], 55 L.JT.,
Q.B. 401 and The Commissioners of Railways v. Brown [(1887)1, 13 App.
Cas. 133, and therefore this appeal must be allowed, with costs.

In Brown v. Dean (1910), A.C. 373, Lord Loreburn, L.C.
said (p. 374):

When a litigant has obtained a judgment in a Court of justice, whether
it be a County Court or one of the High Courts, he is by law entitled not
to be deprived of that judgment without very solid grounds; and where
(as in this case} the ground is the alleged discovery of new evidence, it
must at least be such as is presumably to be believed, and if believed would
be conelusive.

And again in the same case (p. 375):

I agree with the judgment of Farwell, L.J,, in which he says, referring
to the earlier authorities, “In the present case the County Court judge has
disregarded those principles, and has granted a new trial on affidavits
which shew at the outside that there will be oath against oath on a new
trial-—and that is clearly not enough.”

And he added:

Those words [of the Act of 1888] do not give him an arbitrary discre-
tion. “If he shall think just” means if he shall think just according to
law. The rules to which I have referred are the law which he, like other
judges, is bound to obey.

This is another denial of the absolute diseretion of the County
Court judge.

In the Court of Appeal—Dean v. Brown (1909), 78 L.J.,
K.B. 840, afterwards in the House of Lords, Lord Alverstone,

C.J. said (p. 742):

It was contended before us that Hurtagh v. Barry [ (1890} ], 59 L.J.Q.B.
388; 24 Q.B.D. 632 was wrongly decided, and that, at any rate in a case
tried before a judge alone, the County Court judge had a greater power to
order a new trial——in fact, a general diseretion to order a new trial in any
case which he thought just.

And added:

I think it impossible to contend that the learned County Court judge has
an absolute discretion to order a new trial, and is not fettered by any of
the rules upon which the High Court would act in a similar case.

It is common ground that a judge may reconsider his jude-
ment before it is formally entered but it seems to me that recon-
sideration of evidence already before the judge is a different
thing to permitting evidence to be given for the purpose of
rehearing the case. I see no sound distinetion between a new
trial in fofo and a rehearing of the case on new evidence involv-
ing as it does in this case examination and eross-examination of
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witnesses. At all events the fresh evidence ought only to be
admitted under the rules adopted by the superior Courts. In
considering the various County Court cases cited to us bearing
on the subjeet it must be remembered that a County Court judge
has power to grant a new trial, in other words to rehear the case
and if the case be such as would justify the order on the prin-
ciples adopted by the superior Courts there is no anomaly in the
County Court judge admitting the new evidence for the purpose
of rehearing it, but a Supreme Court judge has not power to
erant a new trial and I am strongly of the opinion that he ought
not in the exercise of judieial discretion, without the limitations
aforesaid, do what is virtually the same thing. Therefore, 1
think the new evidence is not to be loosely admitted. There is
I think a grave anomaly in a judge rehearing a case on fresh
evidence when he has been given no power to order a new trial.
Indeed I think that the inference to be drawn from the Judi-
cature Act which was passed for the purpose of simplifying and
elucidating the practice of our Courts is that the power of the
superior Courts to admit new evidence was intended to be vested
i the Court of Appeal only. Before the Judicature Aect the
judge might reconsider his judgment at any time whether
entered or not, and although the Act does not deal with that fact
the (lourts sinee the passing of this Act have confined the right
of the judge to reconsider his judgment to cases which have not
been formally entered.

[ think it 1s veserved to the Court of Appeal to rehear cases
tried by the lower Courts when the circumstances, in their opinion,
require a rehearing on the admission of new evidence. The
intervention of a trial judge in a case of this kind comes very
close to an invasion of the field of the Court of Appeal, if it
does not invade it.  There may be cases, as is suggested in at
least one of the cases to which we were referred, where if during
the trial a mistake has been made by the omission of some fact
or document the judge may admit that fact or document if it be
conclusive of the case, but he should see that reasonable diligence
by those who failed in their duty to produce it at the proper
time is required to be shewn and that evidence would be conclu-
sive.  The right of rehearing given by our Supreme Court Act
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which in substance follows the Judicature Act in this respect is oy
in general reserved to the Court of Appeal and to that Court ——
alone, as Baggallay, L.J. said in In re St. Nazaire Company 1934

(1879), 12 Ch. D. 88 at p. 100: June 5.
1t appears to me that, with the particular exceptions which are to be —_

found in different sections of the Act, the power of reliearing is vested in CLAUYTON

the Court of Appeal, and in that Court alone. BRITISH

There is no doubt now that a judge may review or reconsider éﬂ?fﬁ‘;;“g
his judgment before it has been entered. He is mnot fumctus L.
officio for all purposes. But such a review or reconsideration is,

I think, to be regarded as distinet from rehearing on new evi-

dence in general admitted for that purpose. There is only one

case in the books which can be said to be contrary to what I have

just said and, with great deference, I think that decision is

wrong, viz., Stevenson v. Dandy (1918), 3 WW.R. 662; 43

D.L.R. 238. The only authorities mentioned by Beck, J., who Macvoxarp,
pronounced the principal judgment in that case, vefer to the
time within which reconsideration may take place, namely,
before the entry of the judgment and he seems to assume that
up to that time the judge has an absolute discretion to admit
fresh evidence. It is true that in Baden-Powell v. Wilson, a
decision of Kekewich, J. (1894), W.N. 146, is referred to, but
that learned judge said that there was no opposition to the order
for fresh evidence. It was done by tacit consent. Rathbone v.
Michael (1909), 19 O.L.R. 428 was referred to but that case
is not in point here since it was an order of the Divisional Court
directing a referee to admit new evidence and to reconsider his
tinding in the light thereof. The Divisional Court had power
to grant a rehearing.  On the whole case I think the order ought
not to have been made and should be set aside.

Maxrin, J.A.: This action is brought against the defendants
as trustees for a declaration that they have and each of them has
“committed wrongful breaches of trust in the administration of
the estate of the late John Clayton” and for damages thereby ARTIN,
suffered and for an account, and after a long trial of the case A
extending over many days in May, June, July and August of last
vear, coram Mr. Justice Fisner, that learned judge, on the 17th
of August, reserved judgment upon the important questions in
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dispute and after about five months’ time he, on 2nd January
of this year, pronounced judgment in favour of the plaintiffs
(appellants) in accordance with written reasons then handed
down. The judgment so pronounced was not promptly entered,
and on the 30th day of January the defendant respondent com-
pany launched a motion for “an order granting leave to the said
defendant to submit and adduce fresh or further evidence with
respect to the instructions given” by defendant Haynes to Mr.
H. H. Shandley, a solicitor, as to the proposed appointment of
defendants Haynes and Innes as trustees, and also “with respect
to representation by counsel on behalf of “the beneficiaries gen-
erally on the hearing of the petition presented to this Court in
February, 1919”7—and also ‘“as to who and what counsel repre-
sented said beneficiaries” and the said defendant company on
that occasion.

The motion came on for hearing on the 7th of February and
the learned judge reserved judgment thereupon till the 19th of
that month when he pronounced judgment allowing the motion,
for the following written reasons:

I have come to the conelusion that I should reopen the trial and allow the
defendant company to adduce further evidence as proposed, subject, of
course to its admissibility, with liberty to the plaintiffs to adduce further
evidence if they so desire on the issue of fraudulent concealment. As the
matter will then be before me for reconsideration T refrain from saying
anything further now except to make it perfectly clear, as I now endeavour
to do, that my conclusion as above set out must not be understood as indi-
cating any view whatsoever on my part as to the conclusiveness of the pro-
posed evidence on the paramount issue of fraudulent concealment. I am
only indicating that it would appear that it is material and so far as admis-
sible should be before me for consideration.

A formal order was taken out implementing said judgment
and reasons, by which it was declared that “the trial of this action
be reopened,” for that purpose, and that “further evidence” be
received “subject to its admissibility,” consisting of the evidence
of a new witness, Mr. D. P. W. Maunsell, a barrister and solici-
tor, respecting the proceedings on said petition of 1919; of the
Chamber book of the Court containing the entries relating to the
hearing thereof; of the further examination of the said H. H.
Shandley who had already given evidence at the trial as a witness
called on behalf of the defendants Haynes and Innes respecting
the change of trustees and said petition, and who had been cross-
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examined by the plaintiffs, but not by the defendant company;
and to “submit and tender as evidence” the bills of costs and book
entries of the defendant Innes (deceased since the trial began),
and also the bill of costs of Messrs. Elliott, Maclean & Shandley
rendered to the British American Securities Limited, on the 25th
of June, 1919, relating to said petition; and “liberty” was also
given in general to the plaintiffs “if they so desire to adduce
further evidence on the issue of fraudulent concealment,” which,
as the learned judge correctly said in his reasons, was “the para-
mount issue.”

The plaintiffs appeal from this order upon several grounds,
the principal one being that, assuming the learned judge had
jurisdiction in the matter, it was improvidently exercised under
the circumstances as being contrary to long-established principles
safeguarding such applications, being, primarily, the necessity
to shew due diligence to have the evidence at the trial, and the
probability at least that it would have altered the judgment; and
that all of the proposed evidence was in any event only merely
corroborative at best, and much of it was wholly inadmissible and
therefore immaterial ; and also that the affidavit of the vespond-
ent’s solicitor in support of the motion was defective and should
have been rejected as to several statements because they were only
based on “belief,” without giving the grounds thereof as required
by rule 523.

It was submitted for the respondent company that so long as
the judgment had not been entered the learned judge below had
control over the action to the same extent as though the trial was
still proceeding before him, and that he had an “absolute and
unfettered discretion to set aside the judgment he had pronounced
and reopen the trial” and to rehear it to any extent he thought
proper, and that this Court has no jurisdiction to review his order
to reopen the trial till after he has completed his rehearing
thereof.

Many cases were cited in support of this sweeping submission
(which would destroy all safeguards and commit a dangerous
situation to the fate of a completely arbitrary diseretion), but
after that prolonged and carveful examination of every one of
them, and many more, which the perilous consequences of the
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submission require, I find that when they are properly understood
and applied, not one of them is of real assistance to the respond-
ent’s position. Several of them relate only to the jurisdiction of
the judge (which is not seriously questioned herein) and not to
the safeguards which surround its exercise, and therefore the
primary and erucial question of due diligence did not arise and
was not even considered ; and in others both the jurisdiction and
the course proposed were expressly or tacitly agreed to; and in
several the Courts concerned were appellate tribunals exercising
“full discretionary powers” specially conferred by varying rules
of Court, or otherwise, vide, e.g., Rathbone v. Michael (1909),
19 O.L.R. 428, 432; (1910), 20 O.L.R. 503, 507 (n.), 509-10;
Baden-Powell v. Wilson (1894), W.N. 146; I'n re Roberts.
Evans v. Thomas (1887), W.N. 231; and Stevenson v. Dandy,
14 Alta. L.R. 99; (1918), 3 W.W.R. 662. Much reliance was
placed on certain observations of Beck, J., at p. 106 of the last
case, to the effect that the rules which empower a Court of Appeal
to hear further evidence “do not apply with the same force to the
case merely of the same judge hearing further evidence,” but the
expression of that view was wholly obiter dicium. because the
only question before the Court of Appeal was that of the juris-
diction of the judge below, and the other appellate judges there-
fore properly did not deal with the manner of its exercise; more-
over Beck, J. cited no authority in support of his irrelevant view
except his own prior dissenting judgment in Riverside Lumber
Co. Ltd. v. Calgary Water Power Co. Ltd. (1916), 10 Alta. L.R.
128, and therefore, with all due respeet, I feel bound to disregard
his observations, though it is due to him to note that there is
nothing in them to support the present submission that the judge
has an absolute discretion, untrammelled by any safeguarding
rules, but quite the reverse, because he goes no further than to
“think™ that they “do not apply with the same force” below as in
appeal “whatever may be the exact rule in the latter case.”
Fortunately, however, we are not without decisions exactly
upon the present situation and as this is a Chancery suit T have
turned to that practice which, except as altered by the Judicature
Acts, is still in force and is perpetuated by essentially identical,
or analogous modern proceedings, both in England and Ontario,
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and after careful investigation of that old Chancery practice (in
which T may say my legal education began) upon the point, it is
apparent that on the present motion (which properly took that
form instead of the old petition) to the learned judge, in Court,
who tried the case, the matter was in the same position as though
an application after pronouncement of the decree but before
enrolment thereof had been made to him by petition for leave to
bring, not, be it remembered, a bill of review (which aims at the
reversal of the decree and can only be brought after enrolment)
but a supplemental bill, which in its frame nearly resembles a
bill of review, praying that the cause may be further heard with
respect to the new matter made the subject of the supplemental
bill.  This situation is well explained by Lord Chancellor Eldon
in Perry v. Phelips (1810-11), 17 Ves. 173, at 178:

Where the decree has been enrolled, there are two grounds of review: error
apparent; and new facts; or facts, newly discovered. In the first case the
plaintiff has a right to file a bill of review: in the two latter cases he must
have the leave of the Court. Where the objection is npon matter of law
apparent, or a mistake in law, to be collected from all the pleadings and
evidence, the decree not being signed and enrolled, it is the subject of a
rehearing; and there is no oceasion for a bill in nature of a bill of review,
unless a supplemental bill is also necessary to introduce new facts; in which
case the cause will come on to be heard upon the matter of that supplemental
bill together with a rehearing of the original cause (Moore v. Moore
[(1755)], 2 Ves. Sen. 596) : and the Court will vary the decree upon the
rehearing; taking into consideration the mew, or lately discovered, facts:

The whole practice is set out in that classic work of Lord
Chancellor (of Ireland) Redesdale (Mitford) on Pleadings in
Chancery, 5th Ed., pp. 101-12, particularly at pp. 102, 1035,
108-10, and it is said at p. 110 respecting supplemental bills that

the same affidavit is required for this purpose as is necessary to obtain leave
to bring a bill of review on discovery of new matter.

The requirements of the aflidavit for that bill of review are
given at p. 102: '

But if it is sought to reverse a decree signed and enrolled, nupon discovery
of some new matter, the leave of the Court must be first obtained; and this
will not be granted but upon allegation upon oath that the new matter could
not be produced, or used by the party claiming the benefit of it at the time
when the decree was made. [f the Court is satisfied that the new matter is
relevant and material, and such as might probably have occasioned a different
determination it will permit a bill of review to be filed.

Decisions innumerable fully bear out this statement and I
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shall only refer to a few of them, viz., Bingham v. Dawson
(1821), Jacob 243, wherein Lord Chancellor Eldon affirmed the
judgment of the Vice-Chancellor in refusing the petition, saying
at p. 245:

If it is to be laid down that a party may go on to a decree without looking
for a defence, and may then make applications of this kind, there will never
be an end to them. It is not a case of a search made, and a miscarriage in
that search, but it does not appear that there was any search at all.

This carries out the same Lord Chancellor’s earlier decision in
Young v. Keighly (1809), 16 Ves. 348, wherein he said, p. 351:

This is an extremely important question. The evidence, the discovery of
which is supposed to form a ground for this application, is very material;
and I am persuaded, that by refusing the application I decide against the
plaintiff in a case, in which he might, perhaps with confidence, have con-
tended, that upon the evidence he was entitled to the whole money. On the
other hand, it is most incumbent on the Court to take care, that the same
subject shall not be put in a course of repeated litigation; and that, with a
view to the termination of suit, the necessity of using reasonably active
diligenee in the first instance should be imposed upon parties. The Court
must not therefore be induced by any persuasion as to the fact, that the
plaintiff had originally a demand, which he could clearly have sustained, to
break down rules, established to prevent general mischief at the expense
even of particular injury.

In Ord v. Noel (1821), 6 Madd. 127, the Vice-Chancellor

refused a petition, saying, p. 130:

In order to entitle a party to file a supplemental bill in the nature of a
bill of review, it is necessary that the new matter should be discovered after
the deecree, or at least after the time when it could have been introduced into
the cause. Because a party is not to be permitted to amend his case after
the hearing, in respect of matter which was before in his power.

These decisions all carry out the ruling judgment of the House
of Lords in Ludlow v. Macartney (1719), 2 Bro. P.C. 67, at
p-T1:

That the negligence or forgetfulness of persons under no sort of legal
incapacity, and in matters lying within their own knowledge and power, was
never deemed a sufficient foundation for a bill of review; it being an excuse
which might serve at all times, and render suits endless.

Then we have the decision of the Privy Council in Hosking v.
Terry (1862), 15 Moore, P.C. 493, wherein their Lordships thus
stated the rule at pp. 503-4:

We will consider, first, the rules established with respect to bills of review,
and then deal with the difference which is suggested to exist between that
course of proceeding and the review of a report.

The rule which we collect from the cases cited in the argument is this:
that the party who applies for permission to file a bill of review, on the
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ground of having discovered new evidence, must shew that the matter so
discovered has come to the knowledge of himself and of his agents for the
first time since the period at which he could have made use of it in the suit,
and that it could not, with reasonable diligence, have been discovered sooner;
and secondly, that it is of such a character that, if it had been brought for-
ward in the suit, it might probably have altered the judgment.

This, it will be noted, is in essentials an adoption of Lord
Redesdale’s rule above cited.

Their Lordships then proceeded to say, p. 505:

‘The question, then, is, whether the petitioners in the Court below brought
themselves within the rules to which we have adverted as necessary condi-
tions of their success; whether they shewed that the new evidence which
they tendered was such as, if produced before, might probably have altered
the judgment; and that such evidence could not, with reasonable diligence,
have been produced on the original inquiry.

And they concluded thus, p. 515

We were pressed, as in such cases judges always, of course, are pressed by
counsel, with the argument, that if we reverse this order, we are putting a
stop to proceedings which in the result might establish the rights of the
respondents. It may be so. The same considerations were pressed upon
Lord Eldon in Young v. Keighly (16 Ves. 351), and the answer which he
gave was this:—

Then follows the quotation already given, and their Lordships
went on to allow the appeal and restore the order of the judge
below refusing the petition.

It is needless to say that this decision is binding upon us to the
fullest extent, and it is precisely applicable to and conclusive of
the question and situation that we are now dealing with. It is
not out of place, however, to note that in Michael v. Fripp
(1870), 18 W.IR. 423, Malins, V.-C., applied Lord Eldon’s said
rule, and also that in Morrall v. Pritchard (1865), 14 W.R. 172
at 173, Stuart, V.-C., did likewise, after that case had been cited,
saying, in refusing the motion:

That in order to justify the Court in allowing such a bill as this to be
filed, there must be an affidavit proving that new facts had been discovered,

shewing a title to relief in the plaintiff, and also that the plaintiff could not
have known these facts at the date of the decree.

The special application of this last case is that it was a motion
to file a supplemental bill before the decree had been enrolled, as
the Vice-Chancellor was quick to point out, and therefore not a
bill of review, and so it is on all fours with the motion before us.

Another like case before enrolment 1s Cressicell v. Jackson
(1865), 11 L.T. 530, wherein Romilly, M.R., dismissed a peti-
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tion for the same sort of supplemental bill, and many cases of the
same nature are to be found in the Ontario reports and one of
special importance is Colonial Trusts v. Cameron (1874), 21
Gr. 70, because it was a decision of the Full Court affirming the
judgment of Blake, V.-C., refusing a “motion on petition

to open publication” (which means the formal opening—making
public—to the parties of the depositions in the Master’s office
taken for the hearing—Willan v. Willan (1816}, 19 Ves. 591)
and set the case down to be again heard because (p. 74) of Lord
Eldon’s said rule, which he quotes and says, “I do not think . . .
[it] has been, or should be, deviated from”; and then he further
proceeds to quote with approval the passage from Bingham v.
Dawson that I have cited supra.

The same Full Court in Carradice v. Currie (1872), 19 Gr.
108, had already dismissed a similar appeal from Strong, V.-C.,
who refused a petition to reopen his judgment for further evi-
dence; and in Dumble v. Cobourg and Peterborough B.W. Co.
(1881), 29 Gr. 121 (quoted with approval by Chancellor Boyd
in Armour v. Merchants Bank (1896), 17 Pr. 108) there is a
valuable contribution to the subjeet by Ferguson, J., and after
applying the rules in Hosking v. Terry and Young v. Keighly,
supra, he dismissed the petition saying, p. 133:

The authorities I think, are clear as to the necessity, in an application of
this kind, of three things being shewn by reasonably strong evidence. 1st,
That the newly discovered evidence is such that if it had been brought for-
ward at the proper time in the suit or matter it might probably have
changed the result; 2nd, That at the time when the applicant might have
made use of it in the suit or matter neither he nor his agents had knowledge
of such evidence: and 3rd, That it could not with reasonable diligence have
been discovered in time to be so used. And another proposition is also clear
upon the cases which is this, that the applicant must have used reasonable
diligence after the discovery of the new evidence or his applieation will be
refused.

And at pp. 1345

The petitioners were, without doubt, T think, bound to shew affirmatively
that at the time of and before the hearing of the cause, and at the time of
the arbitration, the Cobourg Company had not any knowledge or notice of
the fact upon which the petitioners now place reliance. . . . Tt appears
to me that the authorities I have referred to shew that the petitioners’ case,
for relief is defective at the outset. This difficulty seems to lie at its very
threshold. The burden was plainly on the petitioners to shew this, and, so
far as T can perceive, they have wholly failed so to do:
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In Synod v. DeBlaguiere (1883), 10 Pr. 11, Proudfoot, J.,
in refusing a petition, said, p. 13:

In giving leave to open a case upon the discovery of new evidence, an
essential ingredient is that the evidence be not only newly discovered, and
that it could not with reasonable diligence have been obtained earlier, but
that it should be material.

It is clear from all these authorities that what was the old
established practice, originating in the inherent jurisdiction of
the Lord Chancellor (In re St. Nazaire Company (1879), 12
Ch. D. 88 at 97) derived from the Sovereign, and becoming
moulded into definite principles by later formal rules and long
practice in the course of time, has been carried into our modern
practice and forms as an essential part thereof, and it is well said
in Bank of B. N. A. v. Western Assurance ('o. (1886), 11 Pr.
434 at 435, that

there was no provision in the Judicature Aect specifieally applicable to the *

subject, and therefore the original practice of the Court remained.

And the Court of Appeal said, per Jessel, M.R., in Flower v.
Lioyd (1877), 6 Ch. D. 297, at 299:

In the first place it must be remembered that the old practice remains
where not interfered with by the new rules, and secondly, it must be remem-
bered that all the jurisdiction of the old Court of Chancery is transferred
to the High Court of Justice.

See also the judgment of Kay, J., in Falcke v. Scottish
Imperial Insurance Co. (1887), 35 W.R. 794, as explained in
Charles Bright & Co., Limited v. Sellar (1904), 1 K.B. 6 at 12.

The way in which that jurisdietion has been distributed was
considered by the same Court in St. Nazaire's case, supra, at p.
98, but not in relation to petitions for supplemental bills before
enrohnent of decree “up to which time,” as the Court of Appeal
said, per Cozens-Hardy, I..J., in Charles Bright & Co. Lindited
v. Sellar’s case, supra, p. 11, “it was not considered to be, in the
full sense of the term, a record of the Court,” but it would be
unprofitable and indeed irrelevant to pursue this matter of dis-
tribution, because the existence of the jurisdiction and the prin-
ciples upon which it should be exercised herein have been made
abundantly clear by said authorities, and the learned judge was
in fact exercising it herein, and so I leave it, but noting that
Cozens-Hardy, L.J., also said, p. 12: ’

Actions of this nature do not invite the High Court to rehear upon the
old materials. ¥Fresh facts are brought forward, and the litigation may be
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well regarded as new and not appellate in its nature, because not involving
any decision contrary to the previous decision of the High Court;

which also appears from Synod’s case, supra, p. 14

In coming to a conclusion upon the principles which should
guide us in deciding this matter I have, in citing cases, restricted
myself to those which precisely relate to the particular juris-
diction that was exercised herein and refrained from alluding to
those of a more or less different nature which meet appropriately,
before the entry of judgment, other situations of a different
kind, whereof many examples are to be found in the reports, e.g.,
Miller’s Case (1876), 3 Ch. D. 661, 667 (explained in St
Nazaire’s case, supra, 91) followed in Preston Banking Company
v. William Allsup & Sons (1895), 1 Ch. 141, at 144-5; In re
Suffield and Watts (1888), 20 Q.B.D. 693, at 697; Benor v.
Canadian Mail Order Co. (1907), 10 O.W.R. 1091; Re Con-
solidated Gold Dredging and Power Co. (1913}, 5 O.W.N. 346 ;
Shepherd v. Robinson (1919), 1 K.B. 474; nor for the same
reasons, and to avoid confusion on this special practice, do I refer
to cases under the “slip rule” or incorrect entry, ete., as in Prevost
v. Bedard (1915), 51 S.C.R. 629; Pearson v. Calder (1916),
10 O.W.N. 93; B. Wood & Son v. Sherman (1917), 24 B.C.
376 ; Standard Trusts Company v. Pulice (1923), 32 B.C. 399 ;
Firmof RM.K.R.M.v. Firm of M.R.M.V.L. (1926), A.C. 761,
7715 Kinch v. Walcott (1929), A.C. 482; and Paper Machinery
Litd. et al. v. J. O. Ross Engineering Corp. et al. (1934), S.C.R.
186, and Yearly Practice, 1934, p. 438 et seq.. nor to those
on new trials in the County Courts on special statutes, as in
Brown v. Dean (1910), A.C. 373 Sanatorium, Limited v. Mar-
shall (1916), 2 K.B. 57; Astor v. Barrett (1920), 90 L.J., K.B.
177, 179, 183, and Guest v. Ibbotson (1922), 91 L.J., K.B. 558,
or in Distriet Courts as in Sklar v. Borys (1917), 10 Sask. L.R.
359; Cleary et al. v. Hite (1921), 14 Sask. L.R. 454 and
MeclLelland v. Carmichael (1928), 1 W.W.R. 740 nor on fraud
or surprise as in Hip Foong Ilong v. Il. Neotia and Company
(1918), A.C. 888, 894; and Flower v. Lloyd, supra, pp. 301-2;
and Isaacs v. Hobhouse (1918), 88 L.J., K.B. 668, 672; because
such elements are absent here; mnor on the reopening of argu-
ments on questions of law in Appellate Clourts which is at times
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permitted, as in Kempton v. McKay (1895), 4 B.C. 196; and at
times refused, as in Birmingham, &e. Land Co. v. London and
North Western Rail. Co. (1886), 56 L.J., Ch. 956, at 962,
wherein also Cotton, L.J., draws a distinction between rehearing
interlocutory and final orders.

It is also instructive to note that when the judges of the
Divorce Court had the power to order a new trial before them-
selves alone or with a jury they enforced the due diligence rule
as being beyond controversy—uvide, e.g., Sir Cresswell Cresswell’s
judgment in Meller v. Miller and Hicks (1862), 31 L.J., P. &
M. 73, at 75.

In the application of said guiding principles to the facts of
this case, I turn first to the first essential burden cast upon the
defendant of shewing reasonable diligence in bringing all avail-
able evidence before the Court on the “paramount issue” of the
fraudulent conduct of the defendant company in relation to its
instructions to the firm of Elliott, Maclean & Shandley to act for
and protect the interests of the plainiffs, which was specifically
raised by paragraph 19 of the statement of claim, delivered on the
17th of September, 1932, and traversed by paragraph 19 of the
defence, so from that delivery date the defendant company had
full notice of the necessity of preparing itself to meet fully this
most serious charge at the hearing which did not begin till the
22nd of May following, and also ample time to do so; and it is
said in the affidavit of the company’s solicitor, Mr. Darling, to
found this application to reopen, that “‘previous to the trial” he
went to Mr. Shandley and made enquiries from him respecting
the retainer of his firm to act upon said petition of 1919 and his
appearance in Chambers upon its presentation to Cremrxt, J.,
with the result:

That I was informed by Mr. Shandley that his own recollection was very
meagre as to what oceurred, but he remembered that all parties had con-
sented to the change of trustees and that his firm had been instructed to
make the application, and did so, and that when difficulties arose Mr.
MHaunsell came in and advised that the application should never have been
made and the same was then dropped. I was also informed by Mr. Shandley
that in his opinion Mr. Maunsell would not assist us; and that he, Mr.

Shandley did not think Mr. Maunsell would be able to give any useful
evidence with regard to the matters in question.

Now, to my mind, it is only possible to hold after he had been
4
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thus frankly told by Mr. Shandley that his “recollection was very
meagre” (as might be expected) as to what occurred so long,
fourteen years, ago, and that he had been superseded by another
counsel, Mr. Maunsell, in the petition proceedings, that in the
exercise of due diligence the unsatisfied enquirer should have
done two obviously necessary things, i.e., made enquiries from
that counsel and also searched the Chamber book which would,
or should, contain an official minute or record of the proceedings,
but he admits that he did not do either of these necessary things.
Tt is to be remembered that Mr. Shandley’s firm was not acting
in any way for the plaintiffs, but for defendants Haynes and
Innes, so plaintiffs cannot be held responsible if the defendant
company, which filed a separate defence, was “put off the scent,”
as it were, by enquiries from the solicitors of other defendants
very largely in the same interest, because whatever may be the
true relation of the defendants qua themselves they were all at
arm’s length qua the plaintiffs.

Such was the dangerous situation for the company before trial,
in the face of incomplete and insufficient information from
Maunsell and the Chamber book, though both were then and
thereafter always available in Victoria, and it was hazardously
maintained up to and during the long trial, on the seventh day
of which, on Tth June, Shandley was examined and gave his
evidence to the best of his recollection, and in good faith, admit-
tedly, in the course of which he admitted his lack of clear memory
and said that he had endeavoured to supplement it by the said
record of the Chamber book. e was examined by Mr. Maclean.
K.C'., as a witness on behalf of the defendants ITaynes and Innes,
and cross-examined by the plaintiffs’ counsel, but not by the
defendant company’s counsel, and during the course of that
examination he said to the learned judge in reply to his very
natural enquiry for “a transeript of what occurred” in Chambers,
that he had a distinet recollection of instructions from IHaynes,

the manager of the company, to present the petition and

After that T am taking the records of the Court, because I don’t remember
exactly what happened. until Mr. Haunsell was brought in. Aeccording to
the records of the Court, which I have got and checked up there, I appeared
on the return of the petition; vou [Mr. Maclean] appeared after that—
there was an adjournment, you personally appeared on the second, and Mr.
Maunsell on the third. But the petition was adjourned—
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And he proceeded to give his recollection of what occurred
when Maunsell came to see him about the matter and took charge
of it and that

according to the records, he alone came into Court, and adjourned the hear-
ing of the petition sine die.

Tae Courr: Do not put it that way, please. Well, that is what I thought
1 saw.

Tue Court: It was adjourned? He made applieation to have it adjourned
—well, it was on his appearance that the petition was adjourned sine die
on the day he appeared. I was not there.

This petition was abandoned? That is what he said he was going to do.

And did you have anything further to do with the matter after that?
Never heard anything about it again, and never thought about it until Mr.
Hall [plaintifi’s solicitor] started this inquiry. When he came and asked
me what I knew about it—in fact I knew nothing about it.

On cross-examination by the plaintiffs’ counsel, Shandley
again was careful to base his evidence of the petition proceedings
“according to the records,” but he was quite definite that he had
been retained by Haynes to act for the company and not for the
beneficiaries, and had so continued to act until Maunsell super-
seded him.

It is manifest, therefore, that the matter of the grave import-
ance of the Court records and of Maunsell’s evidence was not only
made clear by counsel’s examination but pointedly drawn out by
the apt questions of the presiding judge himself, and yet no
cross-examination was made by the company’s counsel then pres-
ent, Mr. Darling, nor any enquiry whatever thereafter from
either source during the rest of the hearing which lasted for about
nine days more during July and August and ended on the 17th of
that month when judgment was reserved as aforesaid till the 2nd
of January last, and it was only about three weeks after judg-
ment had been pronounced that in consequence of something Mr.
Darling had heard from Haynes about a bill of costs, dated 8th
March, 1920, of Mr. Innes, then deceased, that he on the 24th
of Janunary went to M aunsell to make enquiries and to search the
Court records about the matter, and also got presumably, and
doubtless from his clients (because though it is not directly so
stated in his attidavit yet that is the only and the obvious inference
to be drawn) a bill of costs dated 25th of January, 1919, rendered
by Elliott, Maclean & Shandley to the company. The only excuse
offered for what it is submitted was a wholly inexcusable failure
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to investigate after such direct notice and exceptional oppor-
tunity (which completely exclude the element of surprise—uvide
Lsaacs v. Hobhouse (1918), 88 L.J., K.B. 668, per Scrutton,
L.J., at p. 673—and therefore it was not even advanced before
us) is put forward in paragraph 6 of the said affidavit thus:

That when the said H. H. Shandley was giving his evidence on the trial
of this action 1 assumed that his statements in the witness box were in
accordance with what a full investigation of all available records and facts
would reasonably and truly disclose.

As to this I shall simply say that, in the discharge of my dis-
tasteful but unavoidable duty to pass upon the actions of profes-
sional gentlemen of good repute, I am compelled to hold that,
under the circumstances this excuse is obviously not a justifica-
tion, and therefore I must find that the burden of proving due
diligence has not been discharged, and it follows that the motion
should have been dismissed by the learned judge below and ought
to be dismissed by this Court now as being the proper order that
should have been made by him.

Tn leaving the question of said affidavit, I do not overlook the
objection taken, supra, that very important parts of it, i.e., para-
graph 11, containing a statement of the deponent’s “belief”
that Mr. Shandley would admit mistakes in his evidence, should
have been wholly rejected as being contrary to rule 525 and the
repeated decisions of this Court and other Appellate Courts,
upholding that essential requirement, both reported and unre-
ported, that such statements are “worthless and ought not to be
received” 1 ¢f. In re United Buildings Corporation and City of
Vancouver (1913), 18 B.C. 274, 289; The King v. Licence
Commissioners of Point Grey (1913), 0. 6485 and In re Fraser
and Halpin (1933), 1 W.W.R. 255 at 257-8, to which should be
added as special decisions on the principle involved in this par-
ticular motion the ruling of Romilly, M.R., in Thomas v.
Rawlings (1864), 34 Beav. 50, affirmed on appeal, p. 54, wherein
he said, pp. 55-6:

Tt is true that in the beginning of 1863, the present petitioner presented
a petition, similar to the present, for leave to review the former decision,
and rehear the former deeree, alleging the same facts that he now alleges:
but his petition was supported solely by his own aflidavit of information and
belief of the faets, to whieh the Court could not, of course, pay any attention.

For if such were not the rule of the Court, it would, in every case, be in the
power of a defeated defendant to stay the prosecution of proceedings under
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a decree, and to occasion great expense as well as delay to the successful courror
litigant, by the mere production of an affidavit of information and belief, = APPEAL
which amounts to nothing, and which, if untrue, entails on him no risk and 1954
may be adduced with perfect impunity. o

And this ruling was adopted by Ferguson, J., in Dwmble’s June 5.
case, supra, p. 133, From all these authorities it is clear that oy, yron
this “worthless” statement should have been rejected by the Bm?xsn
learned judge below and particularly so beeause if it had been Avgrrcax

T o T« o . ol . . . . SECURITIES

properly founded it was of a character to weigh heavily in favow Lo,
of the application.

Then there is the further grave objection, that the learned

g ) )
judge, as his reasons shew, gave leave to adduce further evidence
merely because it was “material and, so far as admissible, should
be before me for consideration,” thereby not applying his mind
to, and disregarding the second essential rule that the evidence
must not only be material but, as the Privy Council laid down in
Hosking’s case, supra, “of such a character that if it had been
b

brought forward in the suit it might probably have altered the
judgment,” and it was submitted that the result of what he did

was in effect to reopen the hearing to adduce new evidence of very
MARTIN,

doubtful import and before even passing on its admissibility, and "7

then proceeding by this means of a sort of process of discovery
after judgment to continue the hearing to ascertain the prepon-
derance of testimony on disputed facts on which judgment had
already been pronounced. This submission is, under the circum-
stances, in my opinion sound and should be upheld, because it is
supported by abundant authority to the effect that no further
evidence should be allowed to be introduced unless it is first
shewn to be relevant and material as above defined in the cases
cited—uvide also Lord Chancellor Cottenham in Hungate v. Gas-
coyne (1846), 2 Ph. 25, wherein he on appeal reversed the Vice-
Chancellor’s order saying (p. 26) :

The question on applications of this kind, was not merely whether the
evidence was material, but whether looking at the case made on the other
side and the whole mass of evidence adduced on the former hearing, what
was now brought forward would have been likely to have altered the judg-
ment which the Court then came to; and being clearly of opinion that that

was not the case in the present instance, he must discharge the Vice-Chan-
cellor’s order.

This ruling was followed by Vice-Chancellor Kindersley in
Wason v. The Westminster Improvement Commissioners (1861),
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4 L.T. 80, wherein he dismissed the petition, and after quoting
the langnage of Lord Cottenham who he says “was well versed in

questions of this kind” went on to say, p. 81:

Now that lays down the proposition very distinetly, and what appears to
be the principle of it is this, that it is not sufficient to say it is material, it
has some bearing on the matter; but the Court is bound to investigate the
matter brought forward upon the application, to see if there be reasonable
ground for thinking that upon a more full and complete discussion and
investigation of the whole case, the Court might come to a different conelu-
sion from that to which it had arrived.

And see also Syned v. DeBlaguiere, supra, p. 14.

There is also the further objection, flowing out of, and in
addition to the preceding one, that the bill of costs of Innes
should have been rejected because it could not be given in
evidence against the plaintiffs, and several cases were cited in
support of that submission, though it is so clearly inadmissible,
to my mind, that no authority was needed to exclude it.

As to the bill of costs of Elliott, Maclean & Shandley it was
submitted that it was not only not inconsistent with Shandley’s
testimony, but supported it, and undoubtedly it is ponderably
open to that construction, but more than that, it was, and is not
admissible at all because it came from the defendant company’s
Turnbull & Co. v. Duval (1902), A.C. 429, 436
Ludlow’s Case, supra, and Shedden v. Patrick and The Atlorney-
{reneral (1869), L.R. 1 H.L. (Se.) 470 at 545,

With respect to the entries in the Chamber book it is submitted

own enstody

that they are too meagre and indefinite to settle any doubtful
point even if it can be deemed to be a “record” of the Court in
the true sense, as to which 1t 1s not necessary to express any
opinion, but the submission is substantially debatable: it is
clear, however, that at best the bill and book can only be consid-
ered in the light laid down by Lord Hardwicke in the historic
and oft-quoted case of Norris v. Le Neve (1743), 3 Atk. 25
(approved by the House of Lords, p. 79), wherein he said, p. 37:

But suppose them to be new discoveries, and relevant to the case, they can
amount to no more than corroboratives only of the former point in equity.

And at p. 35:

The second question is, supposing it did come to the knowledge of the

parties, after the cause has heard, whether it is relevant to the matters in
question.

The only conclusion that I can come to, apart from and in
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addition to the lack of due diligence, and with every respect to
the learned judge, is that if he had applied his mind to the
relevant material only before him in accordance with the said
guiding principles and rules of evidence he should have come to
the conclusion that it could not be said that the proposed further
evidence “might probably have altered the judgment” (Hosking’s
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had so applied his mind to that probability of alteration it would
require a very exceptional case indeed to justify interference
with his action because, as the judge already familiar with the
witnesses and evidence, he would be in the best position to decide
that nice question, and I only undertake that second essential
decision because we are compelled to do so since he did not—
Court of Appeal Rule 5, and Flower v. Lloyd, supra, 301.

There remains only one point to notice, viz. : it was submitted
by the respondent company’s counsel that this Court shonld not
interfere with the said order because it was made during the
course of the trial and therefore the judge was still seized of it
and so he should be permitted to proceed with it, and that none
of his rulings during the trial should be reviewed by this Court
till after the formal entry of his judgment, and undoubtedly it
is the fact that if that is the correct view of the sitnation, it is not
the practice of this Court to interfere with interlocutory rulings
during the course of the trial by entertaining appeals therefrom
before the entry of the judgment.

But that salutary practice only applies when the judge is still
hearing the case and before he pronounces his judgment, for after
he has done so the matter stands on an entirely different footing
in principle, because the trial has been concluded and the party
who has obtained a judgment in his favour has a right to appeal
from an interlocutory order to reopen it made, as here, properly
on a substantive motion (Bank of B.N.A. case, supra, 436) just
as in the case of any other interlocutory order: and while it is
true that the cause was and is still “pending” in the Court it is
so only in the sense that a cause is always “pending” even after
final judgment is entered till the rights of the parties are worked
out-—cf. e.g.. Ponnamma v. Arumogam (19053), A.C. 383, 390

Lrp.

MARTIN,
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By our rule 571 it is declared.:

Where any judgment is pronounced by the Court or a judge in Court, the
entry of the judgment shall be dated as of the day on which such judgment
is pronounced, unless the Court or judge shall otherwise order, and the judg-
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a judge a judgment may be ante-dated or post-dated.

And by rule 572:

In all cases not within the last two preceding Rules, the entry of judgment
shall be dated as of the day on which the requisite documents are left with

the registrar for the purpose of such entry, and the judgment shall take
effect from that date.

And section 55 of the Supreme Court Act provides that:

Any judge may reserve the giving of his decision on questions raised
before him at any trial in civil causes, and his decision, whenever given, shall
be considered ws if given at the time of the trial.

This section and rule 572 apply to cases where the judge pro-
nounces judgment after reserving it and, as here, hands down
his judgment in writing to the registrar which is the primary
“requisite document . . . for the purpose of such entry,”
and the long-established practice is set out in my judgment in
Attorney-Ueneral v. Dunlop (1900), 7 B.C. 312; 1 M.M.C. 408,
to which, and the cases there cited, 1 refer and add thereto the
statement from the judgment of Lord Esher, M.R., in Holtby v.
Hodgson (1889), 24 Q.B.D. 103, at p. 106 that these new rules
of the Judicature Act carry out the “very natural desire to make
the procedure in the Queen’s Bench and Chancery Divisions
identical.” And he goes on to point out, p. 107, that the clear

intention of the rule is that,

from the moment when the judge has pronounced judgment, and entry of the
judgment has been made, the judgment is to take effect, not from the date
of the entry, but from the date of its being pronounced; it is an effective
judgment from the day when it is pronounced by the judge in Court.

And in following this case Lord Justice Buckley in Deighton
v. Cockle (1911), 81 L.J., K.B. 497 said p. 502, “the actual
signing of judgment was but the completion of something which
had been done before.”

This shews the great importance that is attached to the pro-
nouncement of the judgment, which, as the same learned judge
said (Lindley and Bowen, L.J.J., concurring) in a later case, is
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the “decision obtained in the action”—Onslow v. (fominissioners
of Inland Revenue (1890), 25 Q.B.D. 465, 466, and hence 1t is
well said in Daniell’s Chancery Practice, 8th Ed., Vol. 1., p. 683

A judgment is a sentence or order of the Court, pronounced on hearing
and understanding all the points in issue, and determining the right of all
the parties to the cause or matter. It is either interlocutory or final.

And at p. 696

When a judgment or order is pronounced by the Court, a note of it is
taken down by the registrar in attendance. In simple cases he may settle
and pass the order without notice to either party, but as a general rule
minutes of the judgment or order are prepared from his note and copies
issued to the solicitors of the parties. The party entitled to the carriage
of the judgment or order should, immediately after it is pronounced, leave
his papers with the assistant elerk to the registrar who was in Court on the
day when it was made, to enable the registrar to draw up the judgment or
order; and should duly proceed therein; otherwise, the registrar may draw
it up at the instance of any other party, and deliver it to him.

And pp. 700-1:

Unless the Court at the hearing, allows a cause to be afterwards spoken
to on the minutes, the whole matter must be considered as concluded when
the judgment or order is pronounced: and the parties must then go before
the registrar, and it is his duty to prepare the judgment or order to the best
of his ability; and until this has been done, the Court will not entertain any
application to alter the minutes, unless in cases of difficulty, when the
registrar himself requires the matter to be mentioned to the Court; when
the minutes have been prepared by the registrar, if any party feels dissatis-
fied and wishes to bring the matter before the Court, he must, at his own
peril, give a notice of motion, specifying the matters he complains of in the
proposed judgment or order as settled by the registrar.

But the many cases alveady cited (to which I add Moore v.
Moore (1755), 2 Ves. Sen. 596, 599, and In re Manchester
Eeonomic Building Soctety (1883), 24 Ch. D. 488, 495) which
shew that an appeal lies from a discretionary interlocutory order
of this deseription settle the question of the propriety of our
entertaining this appeal, and this view of the long established
and unquestioned practice is in entire accord with sections 51
and 53 of our Supreme Court Act which treats such interlocutory
applications as not being “proceedings taken on rehearing”
hefore this Court under our practice, because if they were then
the learned judge had no jurisdiction at all in the matter and his
order was a “thing of naught that could not be disobeyed”—uide
The Leonor (1916), 3 P. Cas. 91, 104; (1917), 3 W.W.R. 861,
and cases there cited.

In concluding my consideration of this unusual and diffeult
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case, which raises for the first time in this Provinee a question
of practice involving a principle of the gravest importance, 1
shall do so by citing the well known and oft-quoted statement of
Lord Chelmsford in the House of Lords in Shedden v. Patrick
and The Attorney-General, supra, at p. 545, on the general

application of that fundamental principle to “all Courts,” viz.:

As to the suggestion of further evidence than that produced at the trial
being, at the time of swearing the affidavits, in the possession of the appel-
lants, and of other evidence being obtainable which was not then obtained,
the judges were quife right in refusing a rehearing upon these grounds. It
is an invariable rule in all the Courts, and one founded upon the clearest
principles of reason and justice, that if evidence which either was in the
possession of parties at the time of a trial, or by proper diligence might have
been obtained, is either not produced, or has not been procured, and the case.
is decided adversely to the side to which the evidence was available, no oppor-
tunity for producing that evidence ought to be given by the granting a new
trial. If this were permitted, it is obvious that parties might endeavour
to obtain the determination of their case upon the least amount of evidence,
reserving the right, if they failed, to have the case retried upon additional
evidence, which was all the time within their power.

And that truly learned judge, Lord Justice Serutton, in Nash
v. Rochford Bural Council (1917), 1 K.B. 384, at 393, after
citing Lord Chelmsford’s statement went on to say:

That is the principle which was acted upon by this Court in the first
application in the case of H.M.8. Hawke [ (1912)], 28 T.L.R. 319. I take
the reason of it to be that in the interests of the State litigation should come
to an end at some time or other; and if you are to allow parties who have
been beaten in a case to come to the Court and say “Now let us have another
try; we have found some more evidence,” you will never finish litigation,
and you will give great scope to the concoction of evidence.

It would, in my opinion, not be doing justice to the plaintiffs
to depart from that principle in the present case and therefore I
would allow the appeal and set aside the order complained of so
that judgment may be cntered as it was pronounced in favour of
the appellants.

McPurrvies, J.A.: In this case a trial was had before Mr.
Justice Fisuer who gave a considered judgment but before the
judgment was entered, the learned judge upon application made
to him made an order for the reopening of the case. In my
opinion this was a matter wholly within the jurisdiction of the
learned trial judge and in my opinion with all respeet to con-
trary opinion it is unassailable that the learned judge was and
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still is seized of the case—he is not functus officio. Now the ey
plaintiffs (appellants) appeal from the order made. I must ——
confess that I fail to find any authority that would authorize 193¢
this Court—the Court of Appeal—to introduce itself into the June 5.

matter. There has been no judgment in the action and it is

CrLayTON

asking this Court to usurp the functions of the learned trial S
judge. This, in my opinion, is asking the impossible. For the Awmericax
Court of Appeal to reverse the order of the learned trial judge SECE o TES
would be the usurpation of the functions and powers of the
learned trial judge. It is only after judgment that the Court
of Appeal has jurisdiction. In this connection I would refer to
McPhee v. Esquimalt and Nanaimo Rway. Co. (1913), 49
S.C.R. 43. There it was held that the Court of Appeal “should
not undertake the functions of a jury” and a new trial was
ordered. Here the Court of Appeal is being asked in effect to
interpose itself in the course of a trial—that is before judgment
is entered—when the learned trial judge is still seized of the
case and proposes to hear further evidence. Until final jude-
ment and the due entry thereof, this Court is powerless.

I would call particular attention to what Mr. Justice Anglin MO

(later Chief Justice of Canada) said in the McPhee case, p. 57:

Without undertaking the functions of the jury we cannot make such a
finding.

Here this Court is being asked beforve judgment upon the trial
to pass upon the relevaney of and admissibility of evidence and
to really try the action and direct the learned trial judge what
his judgment should be. I do not propose to go into the chal-
lenged matters of evidence already adduced or proposed to be
adduced-—that is the function of the learned trial judge. This
Court will only have jurisdiction in that regard when the
learned trial judge has completed the trial and given judgment
followed by the due entry of the judgment. If an appeal there-
from to this Court be had or taken, then, and then only, will
this Cowrt be clothed with jurisdietion in the matter. This
question of the power to reopen a judgment once same is deliv-
ered, but not followed by entry of the judgment, came up for
consideration in British Clolumbia many years ago and the
question was then decided founded upon the English and
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Ountario cases, and I will later point out that the decision of the
Divisional Court was not only in conformity with the decisions
then existent but conforms with the decisions of the present
time, The case is Kimpton v. McKay (1895), 4 B.C. 196. It
was a capias case. The Court held the defendant was enfitled
to be discharged and delivered a verbal judgment dismissing the
appeal. The next day before the order was drawn up leave was
asked for a reargument. It was held that it was in the discre-
tion of the Court to vacate an ovder before it is drawn up and
a reargument was had and the judgment first given was reversed.
It is the unquestioned practice and one of very long standing as
I understand it that until a judgment or order be entered it
cannot be said to be beyond reconsideration or recall. It would
certainly be an unprecedented situation that whilst the Court or
a judge being still seized of the matter should be dictated to as
to what the judgment or order should be. This would be plain
usurpation of the powers of the Court below by the Cowrt of
Appeal. What is to be well borne in mind here is that the judg-
ment of the learned trial judge has not been entered and the

*learned judge has made an order to reopen or rehear the case

and that is the order here under appeal. I would refer to a
recent case in the Privy Council—Firm of R.M.K.R.M. v. Firm
of M.B.M.V.L. (1926), A.C. 761 at pp. 763-772. Tord Atkin-
son delivered the judgment of their Lordships of the Privy
Council and at pp. 771-2 said:

It is, of course, open to the plaintiffs, both attorney and prineipal, to
bring an action to have the judgment entered up in suit No. 120 set aside.
They do not take that course; they apparently want to have it set aside
by motion. It is not necessary to cite on this point any authorities in
addition to Ainsworth v. Wilding (1896), 1 Ch. 673, 676. Romer, J., in
giving judgment in that case, said: “The Court has no jurisdiction, after
the judgment at the trial has been passed and entered, to rehear the case.

Formerly the Court of Chancery had power to rehear cases
\\h]ch had been tried before it even after the decree had been entered; but
that is not so since the Judicature Acts. So far as I am aware, the only
cases in which the Court can interfere after the passing and entering of
the judgment are these: (1.) Where there has been an accidental slip in
the judgment as drawn up—in which case the Court has power to rectify
it under Order XXVIIL, r. 2; (2.) when the Court itself finds the judg-
ment as drawn up does not correctly state what the Court actually decided
and intended.” He points out that he is not dealing with cases where the

Court acts with the consent of the parties. Reference may be made also to
In re Swire (1885), 30 Ch. D. 239,
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Then we have the case of Paper Machinery Ltd. et al. v. J. O.
Ross Engingering Corp. et al. (1934), S.C.R. 186. At p. 188
Rinfret, J. said:

The question really is therefore whether there is power in the Court to
amend a judgment which has been drawn up and entered. In such a case,
the rule followed in England is, we think,—and we see no reason why it
should not also be the rule followed by this Court-—that there is no power
to amend a judgment which has been drawn up and entered, except in two
cases: (1) Where there has been a slip in drawing it up, or (2) where
there has been error in expressing the manifest intention of the Court (In
re Swire (1885), 30 Ch. D. 239; Preston Banking Company v. Allsup &
Sons (1895), 1 Ch. 141; Ainsworth v. Wilding (1896), 1 Ch. 673). In a
very recent case (MacCarthy v. Agard (1933), 1 K.B. 417), the authorities
were all reviewed and the principle was reasserted. In that case, although,
indeed, all the judges expressed the view that the circumstances were par-
tieularly favourable to the applicant, but because neither of the conditions
mentioned were present, the Court of Appeal came to the conclusion that
it had no power to interfere. (The rule as stated was approved by the
Privy Council in Firm of RM.K.R.M. v. Firm of M.R.M.V.L. (1928), A.C.
761 at 771-2.)

Therefore we have the Supreme Court of Canada passing
upon the point in conformity with the British Columbia decision
as set forth in the Kempion case at pp. 204-6. Here the judg-
ment of Mr. Justice Frsuer upon the trial has not been drawn
up and entered. That being the case, in my opinion, the order
made and here under appeal—that the trial be reopened and the
case be reheard—was an order wholly within the jurisdiction
of the learned trial judge and cannot be the subject of an appeal
to this Court, he being still seized of the case. It will only be
after the final judgment is drawn up and entered—if an appeal
be brought therefrom—that any jurisdiction will reside in this

Court to hear an appeal therefrom.
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T cannot part with the consideration of this appeal without Y

making some observations relative to the appeal and the general
effect upon the practice of the Courts if the appeal were acceded
to, which, in my opinion, are fully warranted. Here we have a
learned judge proceeding with a trial in a most important action
in which eoncealed fraud is set up and after the close of the
trial evidence is laid before the learned trial judge that leads
him to think that his decision may be in error or at least that in
the interests of justice further evidence should be received and
at this time his proposed judgment has not been entered. He



62

COURT OF
APPEAL

1934

June 5.

CLAYTON

v.
BRITISH
AMERICAN
SECURITIES
LD,

MCPHILLIPS
J.AL

BRITISH COLUMBIA REPORTS. [Vor.

decides to reopen the case and admit of further evidence being
given. He is in law still seized of the case, the judgment not
being entered he is not functus officio: it is still sub judicie, as
it has been stated, until the judgment is entered. There is still
time for repentance. The learned trial judge, in effect, recalls
his judgment and makes an order reopening the trial. It was
not at all necessary and in my opinion wrong that any order
should have been taken out. It was a ruling given by the learned
trial judge after hearing counsel and was as all other rulings
during a trial subject to the learned trial judge’s consideration
when he would come to give his final judgment. It would be
intolerable that a trial judge should have his rulings during the
course of a trial made the subject-matter of appeal to the Court
of Appeal which is really what is being attempted here. Is it
at all possible for counsel to be permitted to attend before this
Court and invoke action by the Court of Appeal to stay the hand
of the trial judge in the due and proper functions he exercises
as one of His Majesty’s judges sitting really for the King and
have an Appellate Court in ferrorem direct him as to what he
> might or might not do? It would be the destruction of the
independence of the judiciary to countenance any such action
and a Court of Appeal so holding would stultify itself in so

doing. The trial judge is supreme—sitting in trials—and it is

only when he has given his judgment, and it is duly entered,

_ that an appeal may be taken to the Court of Appeal. There is

no case in the books that will support that which is attempted
here. TIs the Court of Appeal to be allowed to impose its sense
of justice upon the trial judge and tell him before he gives judg-
ment that the Court of Appeal’s sense of justice must be incor-
porated in the judgment, not the sense of justice of the trial
judge, really setting aside the right of the trial judge to decide
the facts after the evidence has been adduced ? In truth, what
is attempted here is that the Court of Appeal shall give the
judgment which in first instance must be the judgment of the
trial judge. I dismiss the matter from further consideration
with sayving that the appellants have the effrontery to ask this
Court to usurp the functions of the learned trial judge and force
him to give a judgment that may well revolt his conscience and
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sense of justice when he is advising himself as to what his judg-
ment should be on a review of all the facts brought before him.
This would be the destruction of the fount of justice. The
Court of Appeal’s functions follow after judgment, and to well
illustrate the extent and limitation upon the powers of the Court
of Appeal, I would refer to what Lord Sumner said in his speech
in the House of Lords in 8.8. Hontestroom v. 8.8. Sagaporack
(1927), A.C. 37 at pp. 47-8.

Here we have a case of alleged concealed fraud. It is only
necessary to state this to shew that the case is one peculiarly
within the province of the trial judge—as to demeanour of wit-
nesses—and how necessary it is that the trial judge should be
left free and untrammelled and not have imposed upon him
directions proceeding from the Court of Appeal or be hampered
in any way as to the range and research that the trial should
extend over. If the trial judge should fall into any error there
15, of course, the Court of Appeal above, and most likely in this
case the action will not halt before there is an appeal to the
Supreme Court of Canada and possibly the Privy Council.
That which is essential is this—that all relevant evidence must
be allowed to be called otherwise it becomes nothing but a frus-
tration of justice.

I would dismiss the appeal.

Macpoxarn, J.A.: Appeal from an order by Mr. Justice
Fisuer on the application of the defendant company reopening
the trial of an action heard by him to admit new evidence after
he delivered his written reasons but before entry of the formal
order.

His Lordship found respondent company guilty of breaches
of trust in the administration of appellants’ estate (plaintiffs
in the action) in respect to improvident investments and care-
less supervision of mortgage securities. The Statute of Limita-
tions pleaded by the company constituted a good defence as to
many at least of the breaches of trust alleged unless as appel-
lants submitted incidents arising subsequently to the impugned
transactions amounted to fraudulent concealment and pre-
vented its operation. The trial judge found that the statute was

63

COURT OF
APPEAL

1934

June 3.

CLAYTON
v,
BRITISH
AMERICAN
SECURITIES
Lo,

MCPHILLIPS,
J.A.

.

MACDONALD,
J.A.



64

COURT OF
APPEAL

1934

June 5.

CLAYTON
v,
BRITISH
AMERICAN
SECURITIES
Lrp.

MACDONALD,
J.A.

BRITISH COLUMBIA REPORTS. [Vor.

ousted on this ground and it is to retry this branch of the case
that he decided to reopen the trial of the action.

The alleged fraudulent concealment arose in connection with
the transfer of the trusts from the company to Iaynes and
Innes, party defendants in the action, the former at all times
manager of the company and the latter its solicitor. In 1919 a
petition was launched for this purpose but upon a statement by
the judge that Haynes and Innes would not be appointed as new
trustees unless security was furnished the application was
adjourned sine die and on the advice of Mr. Maunsell (who now
comes forward with new evidence) acting for the company, the
transfer of the trust property to Haynes and Innes was effected
by deed under the Trustee Act.

A controversy arose at the trial as to whether or not the
appellants were represented by solicitors on the application to
change trustees by petition to the Court or by deed or appoint-
ment under the Trustee Act as aforesaid. If represented it is
suggested that they could not now complain of ignorance of the
alleged parlous condition of the estate after consenting (as they
did) to a change of trusteeship from a company now said to be
euilty of breaches of trust to its own manager and solicitor.
Haynes advised appellant beneficiaries that the change would
be effected by a petition to the Court and that if agrecable to
them (and it was) Mr. Shandley, a reputable solicitor, would
represent them on that application. If Haynes directly or
through another instructed Mr. Shandley to act for the appel-
lants he carried out his undertaking and it would, it is sug-
gested, be the solicitor’s duty to protect their interests by enquiry
and passing of accounts. If however, while advising appellants
that he would do so he did not instruet Mr. Shandley to act for
them but rather for the company they were to that extent
deceived. The alleged fraudulent concealment ousting the
statute arose therefore from the charge that Iavnes prevented
the appellants from obtaining knowledge of the true condition
of the estate by leaving their interests unrepresented.

The trial judge found that Mr. Haynes, manager of the com-
pany, did not instruct Mr. Shandley to act for the beneficiaries
and that in fact, as Mr. Shandley testified, he acted on instrue-
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tions for the company. It is now sought by the order under
review to introduce new evidence to shew, if possible, that Mr.
Shandley was mistaken in his recollection and that he did in
fact appear for the appellants. If it should be found that Mr.
NShandley was mistaken an alternative position arises, viz.,
whether or not he was fully and properly instructed but we are
not concerned with that at present.

The new evidence relates solely to this question of representa-
tion. Mr. Maunsell in an affidavit filed deposed that although
Mz, Shandley prepared the petition he (Maunsell) acted for the
respondent company while Mr. Shandley appeared in Chambers
for the beneficiaries. A bill of costs of Innes (now deceased)
and of the firm of Elliott, Maclean & Shandley were exhibited
to sipport this contention ; also Chamber Court records shewing
appearances. Leave is asked to further cross-examine Mr.
Shandley in the light of the suggested new evidence.

Mr. Farres submits that this order should be set aside because
altbough until entry of the formal judgment the trial judge is
geized of the cause the trial is no longer pending and after pro-
nouncement of judgment by filing written reasons an order must
be obtained (as here) before it can again become a pending
action and then only upon compliance with well-established
rules, viz., that apart from fraud or surprise, due diligence in
the discovery of the new evidence must be shewn; that it must
at least be a determining factor in the result; that it will not
result merely in placing oath against oath and generally the
observance of rules familiar to us on applications to admit new
evidence before a Court of Appeal. He submits that a judg
ment is effective from the day it is promounced (i.e., when
reasons are delivered)—that entry is merely a formal record
that it has been pronounced and there is no reason why if cer-
rain rules must be complied with after formal entry of the judg-
ment (the trial judge being then functus officio) for the admis-
sion of new evidence before an Appellate Court they should not
apply to a trial judge reopening the trial after the pronounce-
ment by him of a judgment which withount entry is so far effec-
tive that it may be the basis of garnishee proceedings. It is con-

5
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COUET OF  clusive he submits between the parties, subject to appeal, unless

APPEAL
——  reopened on the terms referred to.

1934 Mr. Locke submits that until judgment is formally entered
June 5. the trial judge may exercise an unfettered diseretion ex mero
Crayron Moty to hear further evidence. He may withdraw his judgment
Brimsy  2nd substitute another one; insist that witnesses should be called

AmerrcaN  or recalled; in short has sovereign powers over the conduct of
SECURITIES . . . . .

T.Tp. the action of which he is still seized unhampered by any rules
as to diligence, conclusiveness or otherwise. He is not—unlike
an appellate tribunal-—directing a new trial of the action but
simply reopening or continuing the trial of a cause not quitted
by him. If the trial judge may do so of his own motion he may
do so, as here, on a formal application. An Appeal Court, he
submits, should not interfere with this discretion until the cause
is finally determined and except by way of appeal from the
whole judgment. In the alternative he contends that if wrong
in this submission the rules referred to were in fact complied
with. As the order may be supported on any tenable ground we
should assume that the trial judge found no lack of diligence,
etc., and that in the exercise of his diseretion we should not say
he was clearly wrong. The first question however is important
and should be decided, viz., has the trial judge sovereign power
before entry of judgment to resume the hearing of the cause
unfettered by rules, save of course rules applicable in the gen-

MACDONALD,
J.A.

eral conduct of a trial?

/ My view has always been that the trial judge might resume
the hearing of an action apart from rules until entry of judg-
ment, but as it was vigorously combatted I have given it careful
consideration. The point, as far as 1 know, has not been
squarely decided ; at least by any cases binding upon us. It is,
T think, a salutary rule to leave unfettered discretion to the trial
judge. He would of course discourage unwarranted attempts to
bring forward new evidence available at the trial to disturb the
basis of a judgment delivered or to permit a litigant after dis-
covering the effect of a judgment to re-establish a broken-down
case with the aid of further proof. If the power is not exercised
sparingly and with the greatest care fraud and abuse of the
Court’s processes would likely result. Without that power how-
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ever injustice might oceur. If, e.g., a document should be dis- o o
covered after pronouncement of judgment, but before entry, ——
shewing that the judgment was wrong and the trial judge was 193¢
convinced of its authenticity no lack of diligence by a solicitor in ~ June 5.
not producing it earlier should serve to perpetuate an injustice. op,yron
The prudent course is to permit the trial judge to exercise Brrisir
untrammelled discretion relying upon trained experience to American

SECURITIES

prevent abuse, the fundamental consideration being that a mis- ™

carriage of justice does not occur.

There are reasons for rules governing the admission of evi-
dence by an Appellate Court, not applicable to a trial judge.
Hearing new evidence is a departure from its usual procedure
and 1t is fitting that departures in ordinary practice should be
limited by rules to prevent abuse. Entry of judgment may be
merely a formality but it is necessary that at some arbitrary
point the jurisdiction of the trial judge should end. A vested
right to a judgment is then obtained subject to a right to appeal
and should not be lightly jeopardized. Before the gate is closed
by entry a trial judge is in a better position to exercise discre-
tion apart from rules than an Appellate Court. He knows the MAC';?S_ALD’
factors in the case that influenced his decision and can more
readily determine the weight that should be given to new evi-
dence offered. I may add that he might well be guided, although
not bound by the rules referred to.

In In re St. Nazaire Company (1879), 12 Ch. D. 88 at 91
Jessel, M.R. said during the argument:

A judge can always reconsider his decision until the order has been
drawn up.

In Miller’s Case (1876), 3 Ch. D. 661 the same learned judge
on an application by an official liquidator placed one Miller on
the list of contributories and gave written reasons for doing so.
Some weeks later, however, on learning that the attention of the
Court was not called to a certain clause in the articles of asso-
ciation, he reheard the application and reversed his former
order. There is no reference to lack of diligence. True it is
not a case where it was sought to adduce new evidence.

In Baden-Powell v. Wilson (1894), W.N. 146 an action for
rectification of a deed of settlement was dismissed by Kekewich,
J. Before entry the plaintiff moved to have the action retried
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on the ground that material facts (possibly involving the intro-
duction of new evidence) had not been drawn to the Court’s
attention. There is no reference to lack of diligence in failing
to present the new facts at the first trial but it should be stated
that no objection was taken to the motion. That should not
however induce a judge to make an order bad in law. His
Lordship said:

As the order has not yet been drawn up, I have no doubt I may rehear

the case. If there are material facts which were not brought to my atten-
tion at the trial, then I ought to hear them.

In Bartley v. Thomas (1911), 80 L.J., Ch. 617, Warrington,
J. in respect to an order made by a Master in Chambers said at
p. 622: '

What is it that renders an order finally effective so that there is no
longer any possibility of going back from it? It seems to me that it is the
passing and entering of the order. It is everyday practice that until an
order is passed and entered the matter can be brought before the judge and
if a mistake has been made it can be put right.

And I would add if new evidence is necessary to expose the
mistake it may be adduced. I refer to Preston Banking Com-
pany v. William Allsup & Sons (1895), 1 Ch. 141 where at p.
144, although the facts differ, as the order sought to be reopened
was passed and entered, it is stated by all the judges obiter, par-
tienlarly A. L. Smith, L.J. at p. 144, that an application to
rehear could be entertained before the order was drawn up and
perfected. That of course is conceded and I refer to it only to
shew as of some value that the learned judges do not say that
certain rules as to diligence, etc., must be complied with. He
intimates that an application to rehear might be made before
the order is drawn up. In re St. Nazaire Company, supra, and
In re Suffield and Watts (1888), 20 Q.B.D. 693 were referrved
to with approval. In In re Roberts. Evans v. Thomas (1887T),
W.N. 231 on an interpleader summons heard in Chambers
where Kay, J. barred the claimant under an erroneous impres-
sion of the facts on motion that the order be discharged said

that:

He had no jurisdietion, on wmotion, to discharge the order made in
Chambers, whether drawn up or not. But where an order had not been
drawn up, whether it were an order made in Chambers or in Court, the
judge had a right, if something was brought to his attention which he had
not sufficiently considered, to stay the drawing up of the order and rehear
the matter before making a final order.
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He was not restricted by rules in deciding upon reconsidera-
tion. My, Justice Frsurr undoubtedly could withdraw his
judgment and write another if he thought that for any reason a
point was insufficiently dealt with. It can only therefore be
that rules are applicable, if at all, in the limited instance where
it 1s sought to reopen to adduce further evidence. When it is
conceded that a trial judge may do certain acts before entry of
judgment it is impossible on principle to draw an arbitrary line
marking what he may and may not do. Ie iz either wholly
seized of the cause or not at all.

In Stevenson v. Dandy ({1918), 3 W.W.R. 662, a District
Court judge in Alberta, after trial, gave written reasons for
judgment. The case was later rveargued and further reasons
given for adhering to his first decision. Later, but before judg-
ment was entered, an application was made to the trial judge by
the defendant, based upon affidavits to be allowed to adduce
further evidence. He held that he had no jurisdietion to enter-
tain the application. On appeal to the Appellate Division
Harvey, C.J. said at p. 662

I agree with my brother Beck that the trial judge was in error in think-
ing that he had no jurisdiction to hear the new evidence. . . . The
formal judgment should be set aside and the application renewed before
the judge.

And with this Stuart, J. concurred. Beck, J. at p. 666, said:

It is quite clear on the authorities and in full accordance with common
sense and justice that a Court or judge is not bound by any decision until
the judgment or order has actually been taken out and entered.

And at p. 667:

The judge having undoubtedly jurisdiction to hear further evidence in
the case ought to have considered the aflidavits as to the further evidence
suggested or proposed to be given and the circumstances under which and
when it was discovered. He is the one in the best position to judge
of its bearing upon the case in the light of the evidence already given. In
considering such material I think a judge dealing with such an application
is not bound by the same rule as is a Court of Appeal on an application to
hear further evidence or to grant a new trial for the purpose of the further
evidence being given upon a new trial, whatever may be the exact rule in
the latter case. . . . The reasons for that rule do not apply with the
same force to the case merely of the same judge hearing further evidence.

This is not a definite decision on the point under review. He
states that the trial judge in respect to the new evidence offered
should inquire into “the cirecumstances under which and when
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it was discovered,” suggesting that he should be guided at least
by rules of caution, adding that the rules governing admission
of new evidence before a Court of Appeal do not apply to a trial
judge hearing the same kind of application at least “with the
same force.” The submission at Bar is that while a trial judge
would proceed with caution he is not restricted by any rules at
all. He has the sovereign right to reopen before entry on any
grounds that may appeal to his judgment. I think possibly from
the statement that “he is the one in the best position to judge of
its bearing upon the case” that the late Mr. Justice Beck held that
view. He referred to Riverside Lumber Co. Ltd. v. Calgary
Water Power Co. Lid. (1916), 10 Alta. L.R. 128 but it is of

no assistance. McCarthy, J. at pp. 136-7 does say however:

It is unfortunate that the application for a new trial could not have been
made to the trial judge who heard the evidemce at the trial and would
therefore be in a better position to decide whether the new evidence, if put
in at the trial would have changed the result.

The significance of this statement (obiter) is that inferen-
tially he indicates that the trial judge would not be restricted
by rules as to diligence. The Court of Appeal found lack of
diligence and if the trial judge was bound by that rule an
application to him would be futile.

The foregoing cases (except Baden-Powell v. Wilson) were
concerned with orders in Chambers. T can conceive of mno
rational ground for applying different principles to applications
to reopen the trial of an action. I think the discretion of the
judge is untrammelled in either case.

Mr. Farris veferred to Young v. Keighly (1809), 16 Ves.
348 as authority for the proposition that diligence had to be
shewn and the rules already referred to complied with before a
judgment would be reopened for review after publication and
before enrolment according to the practice in Chancery prior to
the Judicature Acts. This opens another field of inquiry. If
it is true that the order in that case was not, after publication
or delivery of reasons, enrolled (i.e., perfected by entry) and if
the old Chancery practice in respect to bills of review, by which
such proceedings for a rehearing were commenced, still prevails
the case would at first sight appear to support his contention. I
have no doubt that the rules in Chancery and principles then
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adhered to still apply. The point will arise, however, as to the
proper distribution of these rules and principles after the
reorganization of the Courts by Judicature Acts. Where must
they now be given effect to—in the trial Court or the Court of
Appeal ?

In Falcke v. Scottish Imperial Insurance Co. (1887), 35
W.R. 794 where leave to bring an action in the nature of a bill
of review was sought to vary a judgment of the Court of Appeal
duly enrolled Kay, J. said:

First of all it is said that the whole jurisdiction of the Court of Chancery
to allow a bill of review is abolished. That is a startling proposition, for
which I have heard no authority whatever. In my opinion that is not the
law. The old jurisdiction to entertain such an application is not affected
by the Judicature Acts. Now you can obtain leave on a summons instead
of by a long petition, which was requisite under the old practice; but the
grounds of obtaining relief are, as I understand it, precisely the same as
before the Act. Leave can be obtained on any of the grounds mentioned
in Lord Redesdale’s well-known treatise on pleading, so that an action in
the nature of a bill of review can be brought just the same as before the
Judicature Act. Nothing has been called to my attention which in the
least alters the former practice of the Court.

It was familiar practice in the Ontario Courts in early years.
(Dumble v. Cobourg and Peterborough R.W. Co. (1881), 29
Gr. 121; Colonial Trusts v. Cameron (1874), 21 Gr. 70;
Carradice v. Currie (1872), 19 Gr. 108; Waters v. Shade
(1850), 2 Gr. 218; Synod v. DeBlacquiere (1883), 10 Pr. 11;
Bank of B.N.A. v. Western Assurance Co. (1886), 11 Pr. 434.)

Young v. Keighly is frequently referred to as an authority
and the submission is that the old practice in Chancery in refer-
ence to a judge rehearing one of his own decisions and the rules
followed still prevail. What must be borne in mind, however,
is that the Chancery practice was by the Judicature Act trans-
ferred to two Courts, the trial Court and the Court of Appeal.
In therefore considering Chancery practice and its application
to modern practice one must have regard to the question pro-
pounded by Jessel, M.R. in In re St. Nazaire Company, supra,
at p. 92, viz.:

. . The powers of the Court of Chancery have been transferred to
the High Court and the Court of Appeal. To which of these is the juris-
(hctlon of rehearing attached?

It should be borne in mind also that under Chancery practice

where a judge reviewed either his own decision or that of
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another judge on a bill of review or a petition for rehearing he
was really exercising appellate jurisdiction and if the rules as
to diligence were laid down in the exercise of appellate rights
that practice is transferred today not to the trial Court but to
the Court of Appeal.

In Charles Bright & Co., Lamited v. Sellar (1904), 1 K.B.
6 at p. 11, Cozens-llardy, L.J. points out that:

It is important to remember that in the Court of Chaneery, until com-
paratively modern times—that is to say, until the reign of Charles I1.—
there was no appeal from the Lord Chancellor to any higher tribunal, but
an opportunity was afforded of correcting decisions by means of a rehear-
ing, which might be before the same or any other judge.

That is relief—now obtained by review on appeal—was then
secured by a rehearing in the nature of an appeal whether the
order was enrolled or not. Where the rehearing took place, as
it often did, before another judge its appellate nature would be
more marked. I refer to the judgment of Jessel, M.RR. in In re
St. Nazaire Company, supra, where he discusses how much of
the old jurisdiction in Chancery was transferred to the Iigh
Court and how much to the Court of Appeal, at pp. 97 to 99
inclusive. In discussing the right of rehearing he asks at p. 98:

Now, what was that right of rehearing? Was it original jurisdietion,
or was it appellate jurisdiction? There can, as it seems to me, be but one
answer to that question—it was appellate jurisdiction.

It is obvious therefore that rules as to diligence, ete., in
respect to new evidence applied on the hearing of bills of review
in Chancery are now exercised by our Court of Appeal.

Elaborate rules in Chancery were framed in respect to bills
of review, supplemental bills and petitions for rehearing, nore
appropriate for proceedings on appeal than for the ordinary
resumption of the hearing, all now foreign to modern practice
although the underlying principles remain distributed as afore-
said between two Courts in a manner most appropriate to the
furtherance of justice. A bill of review would not be applicable
to the case at Bar under the Chancery practice but rather a
petition for rehearing. The Chancery practice (where the juris-
diction to grant a rchearing by a bill of review or supplemental
bill was greater than at common law) to raise objections to a
judgment was to launch an action of review to secure its reversal
or variation based upon (1) error in law appearing on the face
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of the judgment, (2) some new matter discovered after the judg-
ment, (3) or on the ground that the judgment was obtained by
fraud. At present redress may be obtained in the first instance
after entry of the order only by appeal; in the second from the
trial judge or Appellate Court while in the third instance an
independent action is launched. 1 mention this to shew that in
many cases at least relief—formerly obtainable by bills of review
—is now procurable on appeal. In Gould v. Tancred (1742),
2 Atk. 533 in a foreclosure action a master’s report was con-
firmed six years before the defendant petitioned for a bill of
review on the ground of certain errors in the taking of the
accounts by the master. It was treated in the same way as it
would be treated by a Court of Appeal since the Judicature Act.
Hardwicke, L.C. said, p. 533:

Here the defendant’s agents, attorney, clerk in Court, &ec., attended the
settling the account before the Master, which must bind the party, or there
would be no end of controversies; and yet the whole tendeney of this
application is, that all may be set loose again; this makes me say it is a
most unfavourable application; but however, if justice is with the defend-
ant, it ought to prevail.

He states the rule at p. 534:

So that in effect, you cannot bring a bill of review, without having the
leave of the Court in some shape; for if it is for matter apparent in the
body of the decree, then upon the plea and demurrer of the defendant to
the bill, the Court judges, whether there are any grounds for opening the
enroiment, if it is for matter come to the plaintiff’s knowledge after the
pronouncing of the decree, then upon a petition for leave to bring a bill of
review, the Court will judge if there is any foundation for such leave.

While therefore Chancery rules are not abolished, the forum
for their application is changed. Since the Judicature Act the
trial judge cannot entertain an application “for opening the
enrolment.” He is then functus. The Chancery judges were
not functus even after enrolment. They might review their own
decisions. Now a decision perfected by entry can only be
reviewed by an Appellate Court corresponding to the Chancellor
reviewing his own decision or that of another judge because of
new evidence available or for other grounds.

I return now to Young v. Keighly, supra, relied upon as
authority that to secure a rehearing before enrolment as in the
case at Bar the rules as to diligence, ete., are binding. I would
point out that the only distinction in practice before and after
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enrolment was in the form of the bill. In the former case a
supplemental bill was filed. As already intimated the trial
judge in Chancery was not functus in the sense now understood
after entry of judgment by a trial judge. If therefore he was
exercising virtually appellate jurisdiction on a bill filed after
enrolment he was also doing so in entertaining a supplementary
bill in the nature of a bill of review before enrolment. He
might as already intimated hear a supplemental bill in respect
to a cause heard by another judge where the judgment was not
enrolled again emphasizing the appellate nature of the hearing.
In any event it is not clear that the order dealt with was not
enrolled. The Lord Chancellor merely states the practice where
“it has not been enrolled,” viz., “the mode is by a supplemental
bill in the nature of a bill of review.,” The original cause is
reported in (1808), 15 Ves. 557, where on a bill praying for
specific performance of a letter said to be a binding contract to
execute an assignment of certain securities a decree therefor
was pronounced but certain exceptions taken to the Master’s
report pursuant to the decree were given effect to and the bill
dismissed. There was also a supplemental bill filed in the same
cause arising out of an assignment for the benefit of creditors.
A petition was then presented by the plaintiff for leave to file a
bill of review on the ground of newly discovered evidence. It
was founded on exceptions to a Master’s report whether enrolled
or not is not clear. The Lord Chancellor may be referring to
the general practice only when he states at pp. 349-50 in
16 Ves.:

If the decree has been enrolled, a hill of review is necessary: if it has

not been enrolled, the mode is by a supplemental bill in the nature of a
bill of review.

No one would suggest that we have a similar practice today
where “the decree has been enrolled” except as found in the
Court of Appeal. The real point for decision was whether a new
case might be presented; not additional evidence on a case
already heard. Mitford on Pleading so treats it at p. 105 of the
3th edition. He says, referring to it as an authority:

In this case the new matter does not appear to have been evidence of

matter in issue in the first cause, but created a title adverse to that on
which the first decree was made.

Leaving the practice in Chancery we were rveferved to Brown
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v. Dean (1910), 79 L.J., K.B. 690 to support appellants’ sub-
mission. That, however, was a decision by the House of Lords
on the right of a County Court judge to order a new trial pur-
suant to powers conferred by the County Courts Aet of 1888.
By the latter part of section 93 of that Act

The judge shall also in every case whatever have the power, if he shall
think just, to order a mnew trial to be had upon such terms as he shall
think reasonable, and in the meantime to stay the proceedings.

This right to order a new trial was judicially interpreted to
mean that the County Court judge could do so only on grounds
that would justify the High Court in making the same order.
We are not at all concerned with that point. If at the trial the
County Court judge admitted illegal evidence and later per-
ceived his error he could order a new trial in the same way as
an Appellate Court might direct it on the same facts being
brought before it. It is not an arbitrary discretion. Any rules
of law binding npon the High Court in directing a new trial are
binding upon the County Court judge (Astor v. Barrett (1920),
3 K.B. 6335 Sanaloriwm, Limited v. Marshall (1916), 2 K.B.
5T). It is therefore clear that in Brown v. Dean the Lord Chan-
cellor at p. 691 is speaking of principles that govern an Appel-
late Court in granting a new trial holding that similar rules are
applicable to the County Court under section 93. He says:

I agree with the judgment of Lord Justice Farwell, in which he says,
referring to the earlier authorities, “In the present case the County Court
judge has disregarded those principles and has granted a new trial on affi-
davits which shew at the outside that there will be oath against oath on a
new trial—and that is clearly not enough—which shew nothing in the
nature of surprise, fraud, or conspiracy, and which also state nothing to
shew that the information alleged could not with reasonable diligence have
been obtained at the first trial.”

But it is said we have no jurisdiction upon the ground that under the
County Courts Act, 1888, a County Court judge is entitled to grant a new
trial “if he shall think just.” Those words do not give him an arbitrary
discretion, but mean “if he shall think just according to law.” The rules

to which T have referred are the law, which he, like other judges, is bound
to obey.

It was simply decided that a County Court judge was bound
by the same rules as a Court of Appeal where on an application
to it to admit new evidence it decided to order a new trial.

Principles governing the granting of new trials on fresh
evidence available are not in issue. The law applicable in such
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cases is well settled. Conrad v. Halifax Lumber Co. (1918),
52 N.S.R. 250; Friesen v. Braun (1926), 20 Sask. L.R. 512;
Covlin v. Sprangler (1923), 17 Sask. L.R. 254. The question
is the power of the trial judge not to grant a new trial—unlike
the County Court judge he has not that right—Dbut to reopen it
and hear further evidence while still seized of the cause. In a
decision by a District Court judge in Saskatchewan, MecLelland
v. Carmichael (1928), 22 Sask. L.R. 281, atfirmed on appeal by
Embury, J., the underlying principles in Brown v. Dean, supra.
and other cases discussed are correctly stated. I may add that
the judgment of Beck, J. in Stevenson v. Dandy, supra, is
quoted with approval.

My conclusion therefore is that before entry of judgment the
trial judge has power to reopen the trial unfettered by the rules
referred to and that the Appellate Court cannot review that
diseretion.

While I am firm in that view I will, as the case might go
further, deal with the alternative submission. [f, as submitted
contrary to my view, Brown v. Dean, supra, is applicable I
would excuse the undoubted lack of diligence on the part of the
solicitor for the respondent company in not (after hearing Mr.
Shandley’s evidence in the witness box, with its reference to
Court records) pursuing enquiries in quarters plainly indicated,
on the ground of surprise. The situation was unique. Mr. Mac-
lean was counse] at the trial for Haynes and [nnes; Mr. Darling
for the respondent company, and the witness Mr. Shandley
was and still is Mr. Maclean’s partner. The two counsel, though
acting for different parties, were engaged in the same interests
advancing in the main at least similar defences. When Mr.
Haynes, for whom Mr. Maclean was acting, gave evidence that,
as he understood it, Mr. Shandley directly or indirectly was
instructed to act for the appellants, a point strongly in his
favour, Mr. Maclean believing that the facts were otherwise and
being properly desirous that at whatever cost to his clients the
defence should be based upon the true facts told the witness
that he was mistaken and added that he would put Mr. Shandley
in the box to prove it. Naturally all parties, including Mr.
Darling would assume full knowledge of the facts on Mr. Mac-
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lean’s part before he would make a statement prejudicial to his
client’s interests, Mr. Maclean, a counsel of the highest reputa-
tion, had knowledge from Mr. Shandley, of equally good repute,
that the latter acted for the company, or, at all events, was con-
vinced that he did so and in that setting it is not surprising that
Mr. Darling did not take issue with a colleague acting in inter-
ests similar to his own and fortified by the first hand knowledge
of his partner. T think if the trial judge in making the order
under review was influenced by this consideration, viz., the
element of surprise—and his order may be supported on any
proper ground——I would not say that exercising his diseretion
we ought to interfere. A rule of law is a good servant but a
bad master and should not be pressed unduly—I do not mean
ignored—where the final objective is, as always, the interests of
justice. Indeed an Appellate Court while recognizing the rules
referred to will endeavour to find means in their application in
a proper case to prevent injustice. That at least part of the new
evidence is “gravely material and clearly relevant” I have no
doubt. In the view I take I express no opinion as to the
admissibility of part of it. That is a question for the trial
judge. If the dangerous course is followed of introducing
inadmissible evidence it may be dealt with on appeal.
I would dismiss the appeal.

McQuargrg, J.A.: 1 would dismiss the appeal.

After delivery of his reasons for judgment herein, but before
formal judgment was entered, the learned trial judge made the
order of February 19th, 1934, for the reopening of the trial
which had taken place before him. The said order set out the
proceedings to be taken thereunder and stipulated the rights of
the parties respectively as to submission of evidence and other-
wise. From that order this appeal is taken. The formal judg-
ment was never entered and the question raised by the appeal is
whether under the circumstances the learned trial judge should
have made the order for reopening of the trial. From the
material contained in the appeal book and the arguments of
counsel before us it would appear that a grave error may have
been made, no doubt inadvertently, hy one of the witnesses,
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H. H. Shandley, and that on the reopening of the trial that
error if made will undoubtedly be rectified in view of the
material and evidence which has come to light since the trial.

Counsel for the appellant argued with a good deal of force
that there had been an absence of reasonable diligence on the
part of the respondent in not having the evidence available and
in order for submission before the trial but this was an unusual
case. Shandley is a barrister of standing and I think Mr. Das-
ling who appeared for the respondent at the trial may be excused
for not having checked Shandley’s statements in the same way
he would no doubt have done in regard to an ordinary witness.
I would therefore be against the appellants on this point.

As to the power of the learned trial judge to make the order
complained of, I am of the opinion that the decision in Baden-
Powell v. Wilson (1894), W.N. 146 should be followed although
it appears there was in that case no opposition to the order for
fresh evidence. In delivering the judgment Kekewich, J. made

use of the following words which I think are applicable here:

As the order has not yet been drawn up, I have no doubt I may rehear
the case. If there are material facts which were not brought to my atten-
tion at the trial, then I ought to hear them.

I think the learned trial judge had a discretion in regard to
the reopening of the trial, which he has properly exercised.

Appeal dismissed, Macdonald, C.J.B.C. and
Martin, J.A. dissenting.

Solicitor for appellants: I1. C. Hall.
Solicitor for respondent: Clarence Darling.
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IN RE ESTATE OF ELIZABETH SMITH, Drceasep,
AND THE TRUSTEE ACT.
Contract—DBrother and sister—Sister living with brother without remunera-

tion—Alleged understanding of remuneration by legacy—Petition—
Costs.

MCDONALD,
J.

1934
Sept. 19.

IN RE
ESTATE OF

Where services ave vendered upon the faith of a promise to leave property by I 1ZABETH

will, which the testator fails to perform, an action may be maintained
against her representatives to recover compensation for the services by
way of damages for breach of the promise.

E. came from England to live with J. her brother in Vancouver in 1912, and
with the exception of two or three years lived with him continually until
her death in August, 1932, On petition by J. for a declaration that he
is entitled to half her estate or remuneration at the rate of $20 per
month for board, the petitioner swore that on his sister’s arrival in
Vancouver she stated she had made a will leaving half her estate to him,
and that it was always understood between them that she was to be
boarded and lodged free of charge in return for the share of her estate
she said was devised to him. On E.s decease no will was found and J.
was appointed administrator of her estate.

Held, that neither the petitioner nor his wife is able to swear that any con-
tract was entered into between the deceased and the petitioner whereby
it was agreed that the petitioner should provide the deceased with board
and lodging in consideration of her devising to him ome-half of her
estate. In the absence of evidence of any such agreement the petitioner
cannot bring himself within the above rule and the prayer of the petition
must be denied.

Walker v. Boughner (1889), 18 Ont. 448, applied.

PETITION by Joseph Smith to have it declared that he is
entitled to either one-half of the estate of his sister Klizabeth
Smith, who lived with him for about twenty years, or to
remuneration at the rate of $20 per month for the period that
she lived with him. The facts are set out in the reasons for
judgment. Heard by McDoxarp, J. at Vancouver on the 12th
of September, 1934.

Coburn, for petitioner.
Gthent Davis, for next of kin.
19th September, 1934.
McDoxarp, J.: The above named deceased died on the 14th
of August, 1932, at Roberts Creek in British Columbia at the
home of her brother, the petitioner, Joseph Smith, with whom
and his wife she had made her home, with the exception of some
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two or three years, for a period of about twenty vears preceding
her death.

The petitioner alleges that when his sister came from England
to live with him in November, 1912, she stated that she had made
her will and left it in England whereby she had devised one-half
of her estate to him and the remainder to two nieces. e further
alleges in his petition and affidavit verifying same that it was
always understood between his sister and himself that his sister
was to be boarded and lodged by him free of charge in return for
the shave of her estate so said to have been devised to him.

When the deceased died no will of hers was to be found and the
petitioner was appointed administrator of her estate.

The petitioner and his wife have been cross-examined upon
their affidavits filed and upon a careful perusal of the evidence
taken upon such cross-examinations I am unable to find anywhere
that either the petitioner or his wife is able to swear that any
contract was entered into between the deceased and the petitioner
whereby it was agreed that the petitioner should provide the
deceased with board and lodging in consideration of her devising
to him one-half of her estate. In the absence of evidence of any
such agreement the petitioner in my opinion cannot bring himself
within the decisions which he relies upon, e.g., Walker v. Bough-
ner (1889), 18 Ont. 448; Smith v. McGugan (1892), 21 AR.
542 and Mwurdoch v. West (1895), 24 S.C.R. 305 and similar
cases. It is true that in their affidavits both petitioner and his
wife do say that “it was always understood,” ete., but as I say
on cross-examination they are not able to give any evidence upon
which any agreement can be found to have been made.

I think therefore that the prayer of the petition to have it
declared that the petitioner is entitled either to a one-half share
in the estate or to remuneration at the rate of $20 per month
must be denied.  As a matter of record it perhaps shonld be noted
that, although I questioned the propriety of having a question
such as this come before the C'ourt by way of petition, both
parties agreed to have the matter dealt with in this summary way
and I have dealt with it accordingly.

I think the costs of all parties as between solicitor and client

should be paid out of the estate. .. .
P Pelition refused.
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FORD v. FOOT.

Practice—Striking out defence—Frivolous and vexatious—Abuse of process
of the Court-—Rules 228 and 28}.

In a foreclosure action the defendant, in his statement of defence admitted
giving the mortgage and denied the other allegations in the statement
of claim, but set up no case of his own. On an application to set aside
service of the writ, on the ground that it was issued without leave, the

" defendant’s affidavit in support admitted the mortgage and the plaint-
iff’s affidavit in reply proved the assignment to him of the mortgage
with all rights and benefits thereunder, and the application was dis-
missed. On motion for an order that the defence be struck out under
rules 223 and 284:—

Held, that in view of these facts the defence was a mere sham, framed with a
view to gain time, and that the defendant had not set up any case of his
own, and the statement of defence should be struck out with liberty to
plead afresh within five days.

N[OTION to strike out the defence under rules 223 and 284.
The facts are set out in the reasons for judgment. Heard by
Rorerrsow, J. at Victoria on the 1st of March, 1934,

Mellree, for the motion.
Maclean, K.C., contra.

6th March, 1934.
Roserrsox, J.: This is a motion for an order that the
defence be struck out under rules 223 and 284, and also, under
the inherent jurisdiction of the Court, on the grounds “that it
discloses no reasonable answer, is unnecessary, frivolous, vexa-
tious and a sham designed to embarrass or delay the plaintiff
in the action,” and _for liberty to proceed forthwith with the
plaintiff’s pending application for a foreclosure order nisi.
The action is for foreclosure, by reason of the failure of the
defendant to pay certain interest and taxes due in respect of a
first mortgage, given by the defendant to one Joseph Henry Lee
on the 20th of March, 1929, and by him assigned to the plaintiff.
In the defence the defendant admits giving the said mort-
gage to Lee. In addition to general denials therein, the only
other defences pleaded, are (1) the denial of the assignment
6
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of such assignment by the plaintiff to the defendant; and (2)
the denial that the plaintiff had paid taxes on the property in
question; and (3) the giving of a second mortgage to the
plaintiff in the circumstances set out in paragraph 7 of the
statement of claim.

The defendant ended the defence by asking for a declaration
(In view of the facts set out in said paragraph 7) that the
plaintiff be declared a trustee of the mortgage in question for
the defendant; and for an account of the amount paid by
the plaintiff to Lee for the assignment of the mortgage by
Lee to the plaintiff; and damages for the embarrassment and
loss caused by the plaintiff in obtaining the said second mortgage
and then failing to carry out an alleged “undertaking not to
embarrass the plaintiff and misrepresenting to the defendant in
that he would under no circumstances take over, meddle with,
or acquire the said mortgage. Ile also claimed an account of
the moneys in the hands of the receiver. On the hearing the
defendant’s counsel asked leave to plead these claims as a
counterclaim and the plaintiff’s counsel said he had no objec-
tion, but, as, for the reasons hereafter mentioned, I think they
disclose no possible cause of action against the plaintiff, I can
see no purpose in making such an amendment.

The defence in paragraph 7 relates entirely to a second mort-
gage and has nothing to do with the claim herein. Further it
alleges no contract between the plaintiff and the defendant with
reference to the first mortgage nor is there anything alleged
therein which shews any duty owing by the plaintiff to the
defendant. As to the receiver, it is sufficient to say that the
order appointing the receiver provided for his accounting. The
plaintiff swears he paid taxes, as will hereafter appear, and the
defendant does not deny this except in the defence. There only
remains the first point as to the assignment of the mortgage and
the notice thereof.

An appeal to the inherent jurisdiction of the Court is not
concluded by what appears in the pleading, but all the facts can
be gone into and affidavits as to the extraneous facts are admis-
sible: see Annual Practice, 1934, p. 428. Remmington v.



XLIX.] BRITISH COLUMBIA REPORTS.

Scoles (1897), 2 Ch. 1; Cherry v. Canadian Bank of Com-
merce (No. 2) (1932), 2 W.W.R. 501.

In Remmington v. Scoles, supra, the facts were that the
defendant delivered a statement of defence in which he either
denied, or refused to admit, each of the allegations of the state-
ment of claim, but set up no case of his own. In previous pro-
ceedings in another action, he had admitted upon oath several
of the statements, which he then denied, and had not denied

any of the others. Romer, J. said at p. 5:

The facts in the statement of claim have substantially all been admitted
by the defendant in prior proceedings. He clearly has no defence whatever
to the action, and no substantial defence is shewn by the statement of
defence; but obviously he wants to delay and hinder the plaintiffs, and for
that reason and no other he puts in a statement of defence, denying or
refusing to admit every substantial statement in the statement of claim.
[His Lordship read the statement of defence.] I think under the circum-
stances this is not a real defence at all, but merely an abuse of the process
of the Court, and I order it to be struck out.

This decision will in no way, as suggested on behalf of the defendant,
render it possible in ordinary cases for a plaintiff to set aside a defence by
trying by evidence on motion to shew the untruth of statements in the
statement of defence. This is not a case of a plaintiff trying to shew by
affidavits that the defendant’s statements in his defence are untrue, and
that the defence ought to be set aside. It is not really a case like that of
Hildige v. O’Farrell { (1881)1, 8 L.R. Ir. 158 and the cases there cited. This
is, as I have pointed out, a case where the defendant throughout in his
statement of defence simply refuses to admit statements in the statement
of claim en bloc, obviously for some purpose of delay, and because he has
no real defence whatever. This case is an exceptional one, and will not be
in any case a precedent for such mischiefs as were guarded against in
Hildige v. O’Farrell and the cases there cited.

Lindley, L.J., said at pp. 6-7:

There is no doubt that what Romer, J. has done is very unusual. It
cannot be said as a general proposition that a defendant is not at liberty
to put in a defence confined to denying the allegations in the statement of
claim. Of course, as a general rule he is entitled to do so. The learned
judge is quite right in recognizing the rule which is referred to in and
illustrated by Hildige v. O’Farrell | (1881)], 8 L.R. Ir. 158, that in a case
of this kind the Court will not try whether the statement of defence is true
or false. The ground on which the learned judge has proceeded is that this
defence is a mere sham. Its character can be seen through and is stamped
by the first three paragraphs, which deny what the defendant has stated
on oath in former proceedings. Bearing that in mind, I think the learned
judge has not gone wrong when he says, as he does, that this is a defence
which never ought to have been put in, and that it is a mere sham defence
—not an honest defence, but framed with a view to gain time. If the
defendant has an honest defence—which probably he has not—he is at
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liberty to put it in. The order allows him to do so; but, as the learned
judge has said, it will not do after what has passed for the defendant
simply to deny everything in the statement of claim.

Lopes, L.J., said at p. 7:

I am of the same opinion. The learned judge observes that this is an
exceptional case, and I think it is so. It is a case that can only be dealt
with in the way in which he has dealt with it and we propose to deal with
it. We are entitled thus to deal with it on account of the inherent juris-
diction in every Court of justice to prevent an abuse of its procedure, and
1 think that this defence, if it was permitted to remain on the file, would
be an abuse of the procedure. But I desire to say that to induce the Court
to exercise this jurisdiction it is not enough to satisfy the Court that the
allegations of fact in the statement of defence or the statement of claim,
as the case may be, are improbable or false, for to enter upon the question
of their truth or falsehood would be trying the action prematurely. But
the learned judge here thought—and in my opinien he was right in think-
ing—that, having regard to the character of this defence, bearing in mind
what is known about the case beforehand and what is known about the
previous proceedings in the case, this is a sham defence, and that it has
been set up, not honestly and bona fide as a substantial defence, but for
the purpose of delay.

The decision in the Remminglon case is exceptional as the
learned judges of the Court of Appeal point out, but, I think,
only so, because, in that case the facts, in the statement of claim
had, substantially, been admitted by the defendant in prior
proceedings.

As appears by the pleadings and proceedings herein the writ
was issued on the 9th day of January, 1934, the statement of
claim filed on the same day and both were served on the zame
day on the defendant. The statement of claim set up the mort-
gage, the assignment, duly registered, of the said mortgage to
the plaintiff, and notice in writing of said assignment to the
defendant. On the 10th of January, 1934, the defendant took out
a motion to set aside the service of the writ of summons, on the
ground that the plaintiff had not got leave to issue the writ,
which motion came on before me. The defendant’s affidavit in
support of the motion admitted the mortgage to Lee. The
plaintiff’s athdavit in reply proved the assignment to him of the
said mortgage together with all rights and benefits thereunder
and all moneys secured thereby and the payment by him “as
first mortgagee” on the 29th of September, 1933, of $140 for
taxes and further that there was owing to him “as first mort-
gagee” i addition to the said sum of $140 the further sum of



NLIX.}] BRITISH COLUMBIA REPORTS.

$766.91 “paid out taxes to the end of 1932, and also for inter-
est $1,540, and default by the defendant in paying said interest
and taxes. The defendant made no reply to this affidavit.
Further, the plaintiff filed an atiidavit on this application
proving that the defendant had received on or about the Tth of
December, 1933, a letter advising him of the said assignment
and ‘his reply to plaintiff’s solicitors, asking them to advise him
of the consideration passed between Lee and Ford in respect of
the assignment “because as an interested party he considered he
was entitled to this information.” I dealt with the motion to
set aside the service of the writ on the basis that the plaintiff
was the first mortgagee as appears by my reasons for judgment
handed down 31st January, 1934, dismissing the motion.

In view of the above facts, I find that the defence, as Lord
Lindley says, supra, is a mere sham defence, framed with a view
to gain time. The defendant has not set up any case of his own.

The statement of defence will be struck out, with liberty to
the defendant to plead afresh within five days from the date
hereof—see Remmington v. Scoles, supra, and Critchell v.
London end South Western Railway (1907), 1 K.B. 860 at 864.
I would draw attention ot the warning given by Lindley, L.J.
in the Remmington case at p. 7.

The plaintiff is entitled to the costs of this application.

Motion granted.
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IN RE B.C. REALTY DEVELOPMENT CORPORATION,
LIMITED (A Baxkruer).

Mortgage—Foreclosure—Judgment—Return of nulla bona—“Act of bank-
rupley” — Mortgagors’ and Purchasers’ Relief Act, 1932, B.C. Stats.
1932, Cap. 35, Sec. § (1) (a) and (2) (a).

Under the Mortgagors’ and Purchasers’ Relief Act, 1932, only one order
granting leave to commence or continue proceedings is contemplated,
and an order to commence or continue proceedings includes all such
steps as may be necessary to be taken either before or after judgment.

PE'I,‘IT]ON in bankruptey against the B.C. Realty Develop-
ment Corporation, Limited, the act of bankruptey specified
being the return by the sherift of the writ of execution issued on
a judgment against said corporation, and endorsed to the effect
that the sheriff could find no goods whereupon to levy or seize.
Heard by Roserrsox, J. at Vancouver on the 3rd of June,
1934.

Hossie, K.C., for petitioning creditor.
L. St M. Du Houlin, for debtor.

Sth June, 1934.

Rogerrsox, .o On January Sth, 1934, an order was made
under the provisions of the Mortgagors’ and Purchasers” Relief
Aect, 1932, B.C. Stats. 1932, Cap. 35 (hereinafter called the
said Act) giving the plaintiff herein liberty
to commence proceedings by way of foreclosure proceedings against the
intended defendant B.C. Realty Development Corporation, Limited, trustee
on behalf of the persons mentioned in a declaration of trust made by the
trustee on the 7th day of August, A.D. 1929, and filed in the Land Registry
office at Vancouver, B.C., as mortgagor—for the recovery of the principal
money secured by a certain mortgage dated the 5th day of December, A.D.
1930, in which the intended defendant, B.C. Realty Development Corpora-
tion, Limited, mortgaged certain property more particularly therein set out
to the intended plaintiff—ineluding liberty to take proceedings against the

said intended defendants on their covenants to pay contained in the said
mortgage.

On the 16th of March, 1934, the plaintiff obtained judgment
against the defendant corporation (hereinafter called the
defendant) for a large sum and on March 26th, 1934, issued a
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writ of execution which was returned by the sheriff on April
4th, 1934, endorsed to the effect, that the sheriff could find no
goods whereupon to levy or to seize or take and the plaintiff
now presents a petition in bankruptey against the defendant in
which petition the act of bankruptey specified is the return,
supra.

The first objection taken by counsel for the defendant is
based upon section 4 (1) (a) of the said Aet which reads as
follows:

4. (1) No person shall:—

{a.) Take or continue proceedings in any Court by way of foreclosure
or sale or otherwise, or proceed to execution on or otherwise to the enforce-
ment of a judgment or order of any Court, whether entered or made before

or after the commencement of this Act, for the recovery of principal money
secured by any instrument:

and is, that no leave to proceed to execution on the judgment
herein was obtained, and that by virtue of section 12 of the said
Act the execution proceedings were null and void and, therefore,
there is no act of bankruptey. The latter part of the subsection,
supra, commencing “or proceed to exccution” must, I think,
apply only to a judgment or an order made upon a trial, or the
hearing of an application, prior to the commencement of the Act
and which judgment or order was not actually entered, until
after the commencement of the Act, or to a judgment upon a
trial or the hearing of an application where judgment was
reserved and delivered after the Act: for, after the commence-
ment of the Act, it would not be legally possible to procecd with
the trial of an action or the hearing of an application or execu-
tion, unless an order was first made, under the first part of the
subsection, “giving leave to continue proceedings,” and there
would, therefore, be no necessity for the balance of the section
if the objection were to prevail.

This view is strengthened by a consideration of subsection
(2) (a) of section 4 of the said Aet which reads as follows:

(2.)  The application shall be upon motion in a sumumary manner, and

shall be made:—

{a.) In every case in which it is sought to commence or econtinue pro-
ceedings in the Supreme Court, or to exercise some right or remedy or take
any proceeding or do any act out of any Court in the Victoria or Vanecou-
ver Judicial District, to a judge of the Supreme Court sitting in Chambers,
and in any other judicial distriet or part thereof to the local judge of the
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Supreme Court having jurisdiction therein sitting in Chambers, or to a
judge of the Supreme Court sitting in Chambers.

It will be noticed that subseetion (2) () makes no provision
for an application for “leave to proceed to execution,” thereby
indicating that leave to commence, or to continue proceedings
would include the right to take all proceedings, as well after,
as before, judgment.

I am of the opinion that only one order was contemplated
under the Aect, and, that an ovder to commence, or continue
proceedings, includes all such steps as may be necessary to be
taken, either before or after judgment.

The second objection is that while in fact the defendant is
a trustee, the judgment is against it “personally” because it did
not limit its liability “by proper language.” -IFurther that it is
merely a holding company, that it pays no salaries, and has not
declared any dividends, and its assets available for its creditors
are negligible, and therefore, in the exercise of its discretion,
the Court should not make a receiving order. Whatever the
reason may have been, the defendant is liable under the said
judgment just as if it had been recovered for moneys loaned to
it for its own use and benefit.

The material shews that the defendant is a trustee of the
lands, covered by the said mortgage, for seven persons who
requested the defendant to give the said mortgage, and, no doubt,
the defendant has a right of indemnity against its cestuis que
trustent. This ig, or may be, a valuable right which a trustee
in bankruptey would be in a better position to enforce in the
interests of the creditors, and I, therefore, think that this objec-
tion fails.

It is further objected that a receiving order would affect the
right of redemption in the order nist herein but I do not think
the rights of the mortgagor would be at all affected n this
regard.

The petition is granted and George Leonard Salter is consti-
tuted custodian of the estate, he to give security pursuant to the
rules.

The petitioner is entitled to costs.

Petition granted.
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IN RE B.C. EMPIRE SALMON CANNERS LIMITED (Ix MCPONALD,

J.

Baxxrvprey), Desror AND CHUNG DOT, SOME- —

> NT ; T A 1934
TIMES KNOWN AS CHONG DOT, Cranaxt.
Sept. 25.
Priority—Equitable assignmeni—Order for payment of money—FEvidence of 1
intention— nte: N RE
intention—Bankruptey. B.C. Exipine
SALMON

On April 25th, 1933, the debtor (called the canner) entered into a contraet (janxwers
with D. (called the agent) whereby it was agreed that the agent should Tap. axp
sell the canner’s 1933 pack of salmon and account in due course for the Cuuxe Dor
proceeds. On the same day the canner contracted with C., the claimant,
under which C. provided Chinese labour required to make the pack at a
certain price per case. On the same day the canner gave C. an order on
the agent as follows: “Within ten days of the close of our salmon-
canning season of 1933, from any credit balance due us from the sale of
our canned salmon, kindly pay to Chong Dot (C.) the balance of Chinese
contract moneys due on a pro rate per case basis as such goods are sold
and paid for.” The season closed on November 2lst, 1933, the order
was presented to the agent on December 14th, 1933, after the whole of
the season’s pack had been in possession of the agent, and the canner
became bankrupt on December 19th, 1933. (s claim as a secured
creditor for the amount owing by the agent to the canner was rejected
by the trustee in bankruptey.

Held, on appeal, by McDoxawp, J., that the order which must be taken to
have been given pursuant to the contract, constituted a valid equitable
assignment, and the claimant is entitled to succeed.

APPEAL by claimant from the refusal of the trustee in bank-
ruptey of the B.C. Empire Salmon Canners Limited to allow his
claim as a secured creditor upon the order of the canner directed
to its agent to pay the claimant the balance of the moneys due as
the goods are sold and paid for. The facts are set out in the
reasons for judgment. Argued before McDoxarp, J. on the
18th of September, 1934.

Statement

I. A. Shaw, for claimant.
Macnaghten, for trustee in bankruptey.

25th September, 1934.
McDoxarp, J.: On or about the 25th of April, 1933, B.C.
Empire Salmon Canners Limited, herein for convenience called 7udgment
the canner, entered into a contract with M. DesBrisay and Com-
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pany, herein called the agent, whereby it was agreed that the
agent should sell the canner’s 1933 pack of salmon and account
in due course for the proceeds. On that date the canner entered
into a contract with Chong Dot, the claimant, under which the
claimant provided the Chinese labour required to make the pack,
at the price of 52 cents per case for flats and 35 cents for talls.
As events turned out (the pack not exceeding 10,000 cases), the
canner agreed to reduce its indebtedness to the elaimant within
12 days “after closing of cannery operations” to an amount not
exceeding $2,000, and by way of security to the claimant, inas-
much as it was not expected that the agent would sell the whole
of the pack before the Spring of 1934, the canner agreed to give
to the claimant and did give him on said 25th of April, 1933, an
order on the agent to pay all moneys owing (to the claimant)
“when canned salmon is sold and paid for in full”-—that is to say
sold and paid for by the agent.

The form and use made of this order to pay gives rise to this
litigation. It is addressed to the agent in the following form:

Within ten days of the close of our salmon-canning season of 1933, from
any eredit balance due us from the sale of our canned salmon kindly pay to
Chong Dot the balance of Chinese contract moneys due on a pro rate per
case basis as sueh goods are sold and paid for.

The season closed 21st November, 1933, the order was duly
and properly presented to the agent (as I hold) for the first time
on 14th December, 1933, after the whole of the season’s pack was

or had becn in the possession and control of the agent and the

canner became bankrupt 19th December, 1933, 1 am not able
to find on the evidence that the elaimant had any knowledge of
the impending bankruptey. The question for decision is whether
the order is a valid equitable assignment of the moneys due to
the claimant up to the amount eventually owing by the agent to
the canner, so as to make the claimant a secured creditor for that
amount. The claim was rejected by the trustee and now comes
up by way of appeal from that decision.

Admittedly the contract and ovder are awkwardly drawn, but
[ think notwithstanding the rather confused way in which the
witness MeMillan gave his evidence, the intention of the parties
may be ascertained and that from its date, viz.. 25th April, 1933,
the order, which must be taken to have been given pursuant to
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the contract, constituted a valid, equitable assignment. In my
opinion the date of presentation of the order is not material.
Presentation would of course be necessary before the assignee
could under the Laws Declaratory Act bring an action as assignee.
But that is not the point here: the point is, was there a valid
equitable assignment and if so, when? I think there was, on the
date when the order was given, and that it is immaterial that
when the order was presented, no moneys were presently due and
payable by the agent to the canner. To my mind the intention
of the parties, as stated above, is reasonably clear and that inten-
tion ought if possible to be carried out. As between the canner
and the claimant the order became operative on its date. As
against the agent it was not enforceable until after presentation
nor until after the agent was in funds arising from the sale of
salmon and (but for the order) due and payable to the canner.
At any time after 1st December, 1983, and after presentation of
the order, then so soon as and from time to time as the agent
completed the sale of the season’s pack, the order (or equitable
assignment) became enforceable as against the agent and the
intervening bankruptey of the canner on 19th December, 1933,
does not in my opinion affect the elaimant’s rights.

There is no doubt of course that the order does mnot follow
specifically the terms of the contract but after all we are dealing
with a claim arising in equity and we must assume that to have
been done which onght to have been done. If I have reached the
right conelusion, as to the true construction of the doenmments, the
law presents no great difficulty and the claimant is entitled to
succeed. See In re Maritime Radio Corporation, Lid. (1927),
8 C.B.R. 153 ; Tailby v. Official Receiver (1888), 13 App. Cas.
523; Lane v. Dungannon Agricultural Association (1892), 22
Ont. 272.

The appeal is allowed with costs.

Appeal allowed.
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WIGHTMAN v. WIGHTMAN.
Husband and wife—Divorce—Alimony—R.S.B.C. 1924, Cap. 70, Sec. 36.

On the application of a wife in a divorce action to enforce by way of equitable
execution a decree for alimony, an order may be made for the appoint-
ment of a receiver to receive the husband’s salary as a motorman under
section 36 of the Divorce and Matrimonial Causes Act.

L“,\PPLIOATION by a wife that a receiver be appointed to
receive a husband’s salary under section 36 of the Divoree and
Matrimonial Causes Act. Heard by McDoxarp, J. in Cham-
bers at Vancouver on the 24th of September, 1934.

J. A. Grimmett, for the application.
D. W. F. McDonald, contra.

28th September, 1934,

McDowarp, J.: Application by a wife in a divorce action to
enforce by way of equitable execution a decree for alimony under
which the respondent was ordered to pay $35 per month. What
is asked is that a receiver be appointed to receive the husband’s
salary as a motorman. .

It is objected that there is no jurisdiction to make the order.
Upon consideration I think there is. By section 36 of the Divorce

and Matrimonial Causes Act it is provided :

All decrees and orders to be made by the Court in any suit, proceeding, or
petition to be instituted under authority of this Act shall be enforeed and
put in execution in the same or the like manner as the judgments, orders, and
decrees of the High Court of Chancery may be now enforced and put in
execution.

An order such as asked for would have been made by the High
Court of Chancery and I think therefore should be made here.

An order will go appointing a receiver to receive the respond-
ent’s salary up to the amount of $35 per month.

Application granted.
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IN RE ESTATE OF ELIZABETH SARAH MODONALD,
ROSEMERGEY, DrcrasEep. (In Chambers)
Donatio mortis eausa—7Paper writing signed by donor—Delivery to donee 1934
prior to donor’s death—Validity. Sept. 29.

T. acted as housekeeper for R. for twenty-seven years prior to R.s death in IN RE
April, 1933, receiving a small wage for her services. In May, 1928, R. ROSE-
signed a paper writing as follows: “I Sarah Elizabeth Rosemergey MERGEY,
hereby give to Sarah Turner for her own use and enjoyment absolutely Drcpasen
all my furniture, household linen, jewelry & personal effects wnd money
contained E. 8. R. in my place of residence wheresoever I may be resid-
ing.” R. suffered from illness for many years prior to her death. In
Septenber, 1928, R. 'made ‘her will which was followed by codicils in
-nope of which the above articles were mentioned, and about a year and

A half prior to her death, her: health becoming worse, she handed the
__above dacument to T. assurmg her that upon the death of deceased it
swould give her the effects ‘mentioned.

Held, upon the facts, that there was a valid donatio mortis causd,

PE‘TITION by the executors and executrix of the deceased for
directions as to the administration of her estate. The facts are Statement
set out in the reasons for judgment. Heard by Mc¢Doxarp, J.

in Chambers at Vietoria on the 21st of September, 1934.

Jackson, K.(., for petitioners.
Clearihue, for Sarah Turner.

Haldane, for Emma Newbegin. .
‘ 20th September, 1934.

MeDowarp, J.: Mrs. Rosemergey was a widow who came to
Victoria from England some twenty-three years prior to her
death on 12th April, 1933. During all that period and for some
four years prior thereto Miss Sarah Turner acted as her house-
~ keeper receiving for her services a small wage. For many years

prior to her death the deceased suffered from diabetes which
gradually grew worse and finally caused blindness and death.

On 12th May, 1928, the deceased had prepared, and signed
a paper writing in these words:

Judgment

3367 Cook S8t. Saanich
Victoria, B.C.
12 May, 1928,

I Sarah Elizabeth Rosemergey hereby give to Sarah Turner for her own
use and enjoyment absolutely all my furniture, household linen, jewelry &
personal effects-end smoney contained E. 8. R. in my place of residence where-
soever I may be residing. . Eliz. S. Rosemergey.
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‘his document was shewn to Miss Turner, and during the

(In Chambers) years that followed, the deceased on many occasions stated to

1934

Sept. 29.
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MERGEY,
DECEASED

Judgment

Miss Turner and to various other persons that upon her death
Miss Turner was to have all her furniture, household linen,
jewelry and personal effects. Having regard to all the eircum-
stances I read the above document not as a testamentary disposi-
tion or as evidence of a gift infer vivos but as an expression of
the intention of deceased that Miss Turner should have the
present possession but that the gift should not become effective
until after the death of deceased.

On 20th September, 1928, deceased made her will, which was
followed by various codicils in none of which testamentary docu-
ments are these articles mentioned, though they would of course
be included in the residuary bequest in which Miss Turner shares.

Approximately a year and a half before her death, the condi-
tion of deceased becoming gradually more hopeless, knowing she
could not recover, she handed the document above mentioned to
Miss Turner assuring her in effect that it would give to her upon
the death of deceased all the effects mentioned. At the same time
Miss Turner was instructed to distribute vavious specified articles
to various persons named by deceased in her memorandum book.
Miss Turner is quite willing to carry out these instructions.
Shortly before her death deceased gave to Miss Turner, who
thereafter retained, the keys of her deposit box containing her
jewelry except two rings as to which no claim is made. As to the
furniture in the house while there was no actual physical change
of possession nevertheless the deceased, I would hold on all the
facts, did abandon to Miss Turner possession thereof and Miss
Turner did for a considerable time after the deceased stood in the
shadow of death maintain possession of same in so far as was
possible or feasible under all the circumstances.

Upon the facts stated was there a valid donatio mortis causa?
I think there was. Several cases were cited by counsel in their
carefnl arguments but it seems to me the situation before us is
really covered in the reasons for judgment of Davies, J. (as he
then was) in McDonald v. McDonald (1903), 33 S.C.R. 145 at
pp- 152 and 155 where his Lordship says:

There is really very little dispute between the parties as to the law govern-
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ing a donatio mortis cause. The difficulty lies in its application to the facts
of this case. . . . I think they shew the presence of every essential neces-
sary to effect a valid donatio mortis causa. The gift was made in view of
the donor’s death and, from the circumstances under which it was made, and
from what was said about his desire not to put it in his will, {as in the
present case is shewn by the affidavit of John Baxter] it may fairly be
implied that it was only to take effect on the donor’s then expected death.
1t was a conditional gift to take effect only upon the death of the donor who,
in the meantime, had the power of revocation and might at any time resume
the property and annul the gift. The main dispute, as I have said, was as
to delivery. I think that was complete.

True the Court was there dealing with the gift of a deposit
receipt as to which it was held there was actual physical delivery.

As to the contents of the deposit box I have had no doubt in the
matter—see Walker v. Foster (1900), 30 S.C.R. 299. The real
difficulty is as to whether there was a delivery of the furniture
and other chattels. All the other requisites are present as set out
conveniently in Cain v. Moon (1896), 2 Q.B. 283 at p. 286.
Upon search of the authorities I have not been able to find any
decided case indicating that upon all the evidence before me I
am wrong in holding as I do that delivery has been proven. On
the other hand I think that such cases as In re Wasseirberg
(1915), 1 Ch. 195 support the view which I have taken. There
will be judgment accordingly.

Judgment accordingly.
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REX v. McLEOD.

Medical Act—Unregistered person offering to treat diseuse for gain—Osteo-
pathic physician—Liability.

Section 67 of the Medical Act provides that “It shall not be lawful for any
person not registered to practise imedicine, surgery, or midwifery for
hire, gain, or hope of reward, whether promised, received, or accepted,
either directly or indirectly.”

K. called at accused’s office, who deseribed himself as an “Osteopathic Physi-
cian” and stated he was suffering from a running cold which accused
diagnosed as hay fever. Accused offered to.treat him, requesting a
cash payment of $15 and balanece at end of treatment. XK. said he would
think it over, and leaving the premises did not come back. A charge for
unlawfully practising medicine under said section was dismissed.

Held, on appeal, that K.’s statement when the accused’s offer was made fell
short of being a reward promised, and the charge was properly dismissed.

A_PPE;\]} by the Crown from the dismissal of a charge for
unlawfully practising medicine by alleging ability and willing-
ness to treat a patent for hay fever for hope of reward, contrary
to section 67 of the Medical Act. Argued before Harver, Co. J.
at Vancouver on the 19th of September, 1934.

Nigler, for appellant.
E. Heredith, for respondent.

10th October, 1934.

Hagrrer, Co. J.: This is an appeal from the dismissal by
deputy magistrate McQueen, of a charge against the respondent
MeLeod in that he
at the City of Vancouver on the 21st day of May, A.D. 1934, not being regis-
tered did unlawfully practise medicine by alleging ability and willingness
to treat a human ill, to wit: hay fever, for hope of reward, contrary to see-
tion 67 of the Medical Act being chapter 157 of the Revised Statutes of
British Columbia, 1924, and amendments thereto.

Section 67 reads as follows:

It shall not be lawful for any person not registered to practise medicine,
surgery, or midwifery for hire, gain, or hope of reward, whether promised,
received, or accepted, either directly or indirectly. v

The evidence discloses that one Kingston, a private detective,
in the employment of the Medical Association, called at the office
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of the respondent McLeod who describes himself on the card TLARPER,
handed Kingston as an “Osteopathic Physician.” Kingston rep-  —
resented himself as having been suffering from a running cold 1934
for some time which McLeod diagnosed as hay fever. During Oet. 10.
the course of the conversation the respondent offered to give  guy
treatment for this complaint requesting a cash down payment of Morson
$15 and the balance to be paid at the end of the treatment.

Kingston’s reply as given in his evidence is as follows:
I told him that I’d think the matter over and possibly come back for a
treatment.

No money was ever offered or paid to the respondent. King-
ston, after this conversation, left and never returned.

It is submitted on behalf of the appellant that the qualifying
words “promised, received or accepted” should be read as apply-
ing only to “hire and gain” inasmuch as “received or accepted”
would lead to an absurdity if read with “hope of reward.” Such
a submission ignores the fact that the use of the word “or,” a
disjunctive word, taken in its natural meaning implies an alter-
native. In other words, it presents a choice in assigning the
words co-ordinated by it, to such preceding words taken in their
natural meaning as would make proper grammatical sense.

The case of MeDiarmid v. Elliott (1934), 1 W.W.R. 504 cited
on behalf of the appellant is based upon the Medical Act of
Manitoba. The statute in that Province has not the qualifying
phrase “whether promised, received or accepted” it being an
offence to practise medicine simply “for hire, gain or hope of
reward.”

Judgment

It may be noted that in the Province of Alberta the words “for
hire, gain or hope of reward” have been deleted by an amendment
to the Medical Act, whilst in the Province of Saskatchewan the
“mere holding out” of practising medicine is sufficient to main-
tain a convietion.

The British Columbia Legislature has not considered that the
public interest required that the same protection should be given
rhe medical profession as in the other Western Provinces.

Construing the words according to their ordinary meaning and
according to the grammatical construction of the sentence, I am
of opinion this appeal must fail. There is here “no absolute

7
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intractability of the language used” which can justify a construe-
tion which defeats what is clearly one of the main objects of
this statute.

It may be noted that in some of the earlier cases, the pecuniary
benefit received by the surgeon is termed simply “reward.” In
Shields v. Blackburne (1789), 1 H. Bl 158 Heath, J. at p.
161 said:

If a man applies to a surgeon to attend him in a disorder, for a reward,

Furthermore, in our statute, sections 33 and 34 speak of
“reward or gain.” It is also fairly evident the words “promised,
received or aceepted” were not inserted by mistake as the same
words are also used in section 78.

In construing Acts of Parliament it is a general rule that words
must be taken in their legal sense unless the contrary intention
appears. Melbourne and Metropolitan Boards of Works v.
Adamson (1928), 3 W.W.R. 615 at p. 618. A “reward prom-
ised” would be a fee promised by the patient.

Kingston’s statement, when the respondent’s offer was made,
fell far short of being a reward promised.

There is not here any real difficulty in ascertaining the mean-
ing of the words used. Applying the language of Sir James
Colville in Armytage v. Wilkinson (1878), 3 App. Cas. 355 at
p. 870:

It is only, however, in the event of there being a real difficulty in ascertain-

ing the meaning of a particular enactment that the question of strictness or
of liberality of construction need arise.

The appeal is dismissed.

Appeal dismissed.
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LAWRENCE v. TURNER MEAKIN & CO. ET AL. HARPER,

co. J.
Distress—~Second-hand store—Goods left for sale on commission—Distress 1934
or non-payment of rent—Privilege.
i pay f g Oct. 10.

The plaintiff placed certain chattels with a temant who ran a second-hand LAWRENCE
store, for sale for which the tenant was to receive a commission. The v,

landlord seized the goods in distress for rent. :\J;IURNEB
Held, that the goods were liable in distress as the tenant was not carrying : ‘gf ‘g;r\

on the “public trade” of a commission agent so as to exempt his prin-
cipal’s goods on his premises from distress.

AOTION for illegal seizure by a landlord distraining for rent.
The plaintiff having placed certain chattels with the tenant who
ran a second-hand store, for sale on a commission basis. Tried g, jement
by Harprr, Co. J. at Vancouver on the 25th of September, 1934.

Balleny, for plaintiff.
Swencisky, for defendants.

10th October, 1934.

Harrprr, Co. J.: The only question in this case is, whether
the property of the plaintiff, being on the tenant’s premises, was
properly seizable by distress for non-payment of rent.

The plaintiff, being the owner of certain chattels, had placed
them with the tenant, who ran a second-hand store, for sale, and
for which the tenant was to receive a commission,

The common law rule that all goods and chattels which are
found upon the demised premises are liable to seizure is invoked
as justification for the action taken by the defendants. On the Judgment
other hand it is submitted these chattels came within the excep-
tion that things delivered to a person exercising a public trade
to be carried, wronght, worked up or managed, in the way of his
trade or employ, are absolutely exempt from distress.

The evidence of the landlords is to the effect that they had no
knowledge that any of the goods seized were not the property of
the tenant and it is admitted there was nothing in the store to
indicate they were otherwise than the property of the tenant.
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Tt has been held (Challoner v. Robinson (1908), 1 Ch. 49)
that “‘managed” is to be construed as “disposed of”’ but even
taken in this wide sense, the further question arises, was the
tenant carrying on the public trade of a commission agent ?

It is apparent from the evidence that the plaintiff purchased
these goods for purposes of resale so that the tenant in reality was
not selling the goods of a private person on a commission basis
but assisting another dealer to dispose of his wares.

The public trade was the public sale of second-hand goods.
The landlord’s remedy by way of distress cannot be curtailed
because in this instance there were certain private arrangements
between two dealers. The principle has been firmly established
that exemption from distress is based on public convenience.
Dallas, C.J. said in Gidman v. Elton (1821), 3 Br. & B. 75
at p. 80:

The rule was evidently founded, not on natural, but artificial arrange-
ments. It was a rule to prevent a particular species of inconvenience which
would otherwise have arisen. But as it was found that this rule, when
universally enforced, created another kind of inconvenience, extensive in its
nature, exceptions were necessarily introduced. In like manner, therefore,
and on the same principle of public convenience, a rule has been adopted in
favour of trade and commerce; and, as the landlord is protected under the
general right of distraining, so goods of a eertain description, and in certain
situations, are protected, in favour of trade and commerce.

Although there was a commission to be payable to the tenant,
the publie business was that of retailer of second-hand chattels.
The tenant was not to the publie, a commission agent. The rule
as to exemption of certain goods from distraint for rent was also
stated by Lush, J. in Lyons v. Elliott (1876), 1 Q.B.D. 210 at
p. 215 to be solely for the benefit of trade:

But the privilege is attached to the premises for the benefit of trade and
extends no further.

See also Mitchell v. Coffee (1880), 5 A.R. 525.

An observation of Cave, J. in Tapling & Co. v. Weston (1883),
1 Cab. & E. 99 at p. 101 is very much in point. He said:

I must give judgment for the defendant. T think Gibbons was not carry-
ing on any public trade—i.e., a trade in which he invited the public to entrust
him with their goods. Further the plaintiffs entrusted their goods to
Giibbons as their agent and representative under the agreement, and not as
a general agent.

In Muspratt v. Gregory (1836), 1 M. & W. 633 at p. 653,
Parke, B. said:
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The word “public” is to be understood to refer to every trade or employ,
carried on generally for the benefit of any persons who choose to avail them-
selves of it, as distinguished from a special employment by one or particular
individuals; although it be not “public” in the sense that all the King’s
subjects have a right to insist on the trader accepting their goods, and that
an indictment or action would lie if he did not.

Having regard to the principle that the exemption is given for
the public convenience in a matter of trade and commerce, I
cannot infer that a second-hand dealer is generally conducting an
agency business. In my opinion the only invitation extended to
the public is to purchase goods which have been previously in use
and presumably purchased by the dealer for purposes of resale at
higher prices. The fact that in this instance they were consigned
on an agency basis by the plaintiff to the dealer does not prevent
the application of the general rule. The employment here was in
the nature of what Parke, B. in the Muspratt v. Gregory case
calls a “special employment.”

Action dismissed with costs.

Action dismissed.
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GAGEN v. GAGEN.

Practice—Appeal to Supreme Court of Canada—~Special leave—Magistrate’s
jurisdiction—~Service of summons ex juris—R.8.C. 1927, Cap. 35, Sec.
4I—R.8.B.C. 1924, Cap. 67.

Upon the complaint of a wife living in North Vancouver against her husband
living in New Zealand under the Deserted Wives’ Maintenance Act,

Held, by the Court of Appeal, affirming the Court below, that the magistrate
in North Vancouver had jurisdiction to issue a summons and order
service in New Zealand.

An application for leave to appeal to the Supreme Court of Canada was
refused.

NI OTION to the Court of Appeal by appellant H. Gagen for
leave to appeal to the Supreme Court of Canada from the judg-
ment of the Court of Appeal ((1934), 48 B.C. 481).

Heard at Vancouver on the 8th of October, 1934, by Mac-
poxaLp, C.J.B.C., Marrix, McPuirtips, Macpowarp and .
MceQuarrir, JJ.A.

Macrae, K.C., for the motion: The issues in this case involve
an important question of law: see Doane v. Thomas (1922), 31
B.C. 457; Lake Erie and Detroit River Rway. Co. v. Marsh
(1904), 35 S.C.R. 197; Gurard v. Corporation of Roberval
(1921), 62 S.C.R. 234.

Bray, contra, was not called upon.

Per curiam: The motion was refused, the Court stating that
their decision on the appeal was based on the inference from the
evidence that the alleged desertion took place in British Columbia
and therefore no important question of law arises, but if desertion
took place outside the Province the magistrate would not have
jurisdiction under the Deserted Wives” Maintenance Act.

Motion refused.
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RADERMACHER v. RADERMACHER.

Mortgagor and mortgagee—Practice—Foreclosure order nisi—Creditor added
as defendant—Application to extend time for redemption.

In a foreclosure action the plaintifl obtained a foreclosure order nisi and
accounts were then taken by the registrar whose certificate appointed
six months after the date of the certificate as the last day for redemp-
tion. Some three months after the issue of the registrar’s certificate
W. applied for and obtained an order adding him as a defendant, and
pursuant to the order pleadings were delivered. On the trial an order
for foreclosure was made against W. who then asked that he be given
the usnal six months from the registrar’s certificate within which to
redeem.

Held, that as the receiver had got in certain moneys there would have to be
further taking of accounts as against Radermacher, but the defendant
W. is in the same position as if he had been originally a defendant, and
the time for redemption was made one month after the registrar’s
certificate.

\
l“ ORECLOSURE ACTION and application by the defendant
Woodworth who was added as a party defendant after accounts
were taken and the registrar’s certificate was issued, that as
further accounts have to be taken he be allowed the usual six
months after the registrar’s certificate within which to redeem.
Tried by Roserrsox, J. at Vancouver on the 16th of October,
1934.

A. Alexander, for plaintiff.
Woodworth, in person.

18th October, 1934.

Roserrsox, J.: On the 10th of November, 1933, when Rader-
macher was the only defendant, the plaintiff obtained the
ordinary foreclosure order nisi. Thereafter the accounts were
taken and the registrar’s certificate, dated 28th November, 1933,
appointed the 28th of May, 1934, as “the last day for payment
into Court” by the defendant, ete. On the 12th of March, 1934,
the defendant Woodworth, on his own application, was added as
a party defendant and, pursuant to the order adding him, plead-
ings were delivered and the action came on for trial before me
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when I made an order for foreclosure as against the defendant
Woodworth whereupon the said defendant suggested that he
should have the usual six months from the registrar’s certificate
within which to redeem.

The case of In re Parbola, Limited. Blackbuin v. Parbola,
Limited (1909), 2 Ch. 437 appears to be directly in point. That
was a foreclosure action in which the mortgagee had obtained a
foreclosure order nisi and, subsequently, a judgment creditor,
in another action against the mortgagor company, who had
obtained the appointment of a receiver by way of equitable
execution of the property of the mortgagor, applied to be added
as a defendant in the foreclosure action and that the period for
redemption might be extended. Mr. Justice Warrington, at p.
439, said:

1 think, on the authority of Campbell v. Holyland [ (1877)1, 7 Ch. D. 166,
168, it would be right to add the applicant as a defendant to the action, he
being pro tanto an assignee of the equity of redemption; but he must be
content to take his interest in the equity of redemption in the state in which
he finds it, namely, as bound by the order of March 16, 1909, and he must
redeem on September 16, 1909, It was contended on his behalf that he ought
to be allowed a further time to redeem, but to make such an order would be
entirely contrary to the practice of the Court. I think the proper order to
make is that which was made in Campbell v. Holyland, namely, that the
applicant be added as a defendant to the action, and that the proceedings in

the action be carried on between the plaintiff and the original defendant and
such new defendant as if he had been originally a defendant.

As the receiver has got in certain moneys there will have to be
a further taking of accounts as against Radermacher and, in view
of the above decision, defendant Woodworth is to be in the same
position as if he had been originally a defendant.

I, therefore, order that a further aceount be taken and the time
for redemption be one month from the date of the registrar’s
certificate.

Order accordingly.
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ROSTEIN v. CANADIAN NATIONAL STEAMSHIP
COMPANY, LIMITED AND DULUTII VIRGINIA
REALTY COMPANY.

Principal and agent—Contract—Waterfront property f[or lease—Procure- ——

ment of lessee—Commission—DParties brought together—Falling through
of negotiations.

in November, 1923, the plaintiff approached the Canadian National Steam-
ship Company, Limited, the beneficial owners of a waterfront property
in Seattle, with a view to obtaining a lease of the property, and after
lengthy negotiations obtained an option to lease the property for twenty
vears upon certain terms. In the meantime and with the knowledge of
the defendants the plaintifi was negotiating with the Seattie Port Com-
mission with a view to disposing of the lease to them, and in Mareh,
1928, having obtained from them the terms upon which they were ready
and willing to lease the property he communicated with one Keeley, the
representative of the National Steamship Company, Limited, in
Vancouver who went to Seattle where he wmet the plaintiff and one
Colonel Lamping, president of the Seattle Port Commission. Keeley
then advised the plaintiff he would prefer to have the lease made direct
to the port authorities, and asked him to withdraw, with the statement
in Colonel Lamping’s presence that “you have earned your commission.”
The plaintiff withdrew, but owing to the introduction of new terms
further negotiations between the defendants and the port authorities
fell through. In an action to recover $20,000 commission:—

Held, that the parties got together through the agency of the plaintiff, and
in the culminating act of his association in the business in March, 1928,
he stepped aside for valuable consideration. There was an implied
undertaking by the defendants not to deprive the plaintiff of the fruits
of his labour, and he is entitled to remuneration irrespective of what
may have taken place subsequently between the parties he brought
together.

4A(TTI()N to recover $20,000 as commission for introducing to
the defendant a lessee who was ready and willing to lease a water-
front property in Seattle owned by the defendant the Canadian
National Steamship Company, Limited. The facts are set out
in the reasons for judgment. Tried by Morrisox, C.J.S.C. at
Vancouver on the 16th of May, 1934,

J. W.odeB. Farris, K.C., and E. B. Bull, for plaintiff.
A. Alexander, and A. B. MacLeod, for defendants.
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19th October, 1934.
Monrisox, C.J.8.C.: The defendant, Duluth and Virginia
Realty Company, incorporated under the laws of the State of
Minnesota, is an interlocking subsidiary or holding company of
the defendant Canadian National Steamship Company, Limited,
and was at the time material herein the beneficial owner of a
waterfront property known as the Grand Trunk Pacific Dock at

STEAMBHIP Seattle, in the State of Washington. Both defendants in turn

Co., Lrp.

Judgment

form part of the Canadian National Railway system, the officials
of which direct the operations of these two defendants. The
defendant, Canadian National Steamship Company, used and
operated this waterfront property. As far back as the early part
of November, 1923, the plaintiff, acting independently of all the
parties, approached the defendant, Canadian National Steamship
Company, then controlling, as far as he knew, the dock and
wharf, for the purpose of obtaining a lease of that property.
Negotiations were carried on until May 14th, 1927, when the
plaintiff secured from the defendant, Canadian National Steam-
ship Company, an option to lease the said property for a period
of twenty years upon apparently satisfactory terms, which terms
were several times modified. During all this time the plaintiff
was also negotiating with the proper officials of the Seattle Port
Commission for the purpose of submitting to themn this waterfront
property, which the commission deemed a necessary adjunct to
the completion of their scheme for getting control of the water-
front of that port. One of the objects of the port commission is,
I take it, to acquire property along the waterfront either by
purchase or lease in order to enable them the better to co-ordinate
and control the several ferry and other transportation facilities
of the port. Within the area thus sought to be acquired this
frontage property of the defendants occupied a strategic position.
The defendants were fully aware that the plaintiff was treating
with the port commission. It seems to have suited their purpose
that the plaintifl should so continue. Why the defendants them-
selves, who were always ready and willing to lease, had not begun
negotiations with the port officials does not appear. Negotiations
were carried on by the plaintiff with the port commission and with
the defendants, the plaintiff devoting his time largely in Seattle
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in his efforts to bring the port officials and the defendants’ officials
together. In March, 1928, the plaintiff had progressed so far as
to secure from the port commission an expression of the terms
upon which they were ready and willing to take a lease of the
property. Thereupon one, B. C. Keeley, representing the defend-
ants throughout, came to Seattle for the purpose of meeting the
plaintiff and the port officials and to complete the deal for a lease.
Keeley upon his arrival in Seattle then informed the plaintiff
that in accordance with instructions received in the meantime
from his superior officers in the East they would prefer to have
the lease made direct from the defendants to the port authorities.
To this the plaintiff agreed upon the understanding that he would
receive the sum of $20,000 for abandoning his option. This sum
appears to be based upon the terms of the option. To this I find
that Keeley, acting on behalf of his principals and within the
scope of his authority, agreed. This was on March 1st, 1928,
On the next day the plaintiff and Keeley, by appointment, went
to the offices of the port commission and met Colonel Lamping,
the president of the Seattle Port Commission, when the under-
standing arrived at on the previous day was disclosed to Colonel
Lamping and upon further discussion Keeley requested Rostein
to withdraw from the interview and informed him that from
then on he would carry on divect with the port authorities, adding
“You can fade out of the pieture; you have earned your com-
mission.”  This incident is corroborated by Colonel Lamping, a
disinterested witness. The plaintiff then rested confident he
would receive the fruits of his labours. Throughout the period
of negotiations the defendant, Canadian National Steamship
Company, appeared to act as the owners of the dock and wharf
in question and the plaintiff dealt with that defendant on that
footing. Owing to cross purposes between the defendants and
the port authorities and the introduction of new terms the further
negotiations fell through. The plaintiff now brings suit for the
sum of $20,000.

Mr. B. C. Keeley aforesaid, the Pacific Coast representative
of the defendant, Canadian National Steamship Company, was
in and about and keeping in energetic touch with the respective
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parties throughout. The material conflict turns on the evidence
of the plaintiff and Keeley.

One’s impression of a witness derived from reading the inani-
mate stenographic record of the evidence and that formed by
seeing and hearing him in the box may be entirely different. This
applies forcibly to the plaintiff Rostein and to Keeley—they both
were examined on discovery previously to the trial. Rostein is
an elderly man who impressed me as being far from well and
often inaudible. T think his memory was at fault in some respeets,
particularly where he and the witnesses Beaumont and Baldwin
conflict, a conflict which in my opinion was in respect of inci-
dents not of a decisive materiality and not affecting his credibility
as to the thread of the main facts upon which he bases his claim.
The particular incident in the Savoy Hotel was one to which he
well may not have attached any importance, and I gathered that
he gave his answers more to get away from what he doubtless felt,
erroncously of course, were importuning questions. He seemed
after some vears of negotiating to be tired of the whole thing.
He was what lawyers would call a very poor witness. Courts of
justice are to regard the substance of things and not mere words
which might be inaccurately used by the parties in private
dealings.

A lawsuit is not a scientific game to be won or lost by skilful or unskilful
moves on the part of the players. It is neither the matching of wits nor a
contest of intellectual powers. It is a simple inquiry as to where the fruth
lies in a controversy over legal rights involving persons or property. Neither
technical rules nor refinement of reasoning should defeat substantial justice.

He spent time and money in a bona fide endeavour to bring
the parties to terms. Colonel Lamping’s evidence satisfies me as
to what was Keeley’s attitude on behalf of the defendants in the
last interview between Keeley and the plaintiff upon which the
plaintiff now relies. There were many interviews and confer-
ences and also correspondence covering a long period of time, at
certain junctures bearing some resemblance to a fencing-mateh ;
sometimes with or through subordinate representatives—vepre-
sentatives of the defendants and their subsidiaries and associates
using My, Keeley as their agent on some oceasions and on other
occasions using him as their involuntary repository of informa-
tion and knowledge respecting the subject-matter of negotiations.
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There was no express contract in writing, a circumstance which
is usually such a help in ascertaining the intention of the parties.
This differentiates the present case from many of those to which
reference was made and in which the contracts sued upon were
closely framed. There is not much difficulty in the case of
eXpress contracts.

The plaintiff’s claim must rest on ground apart from the
solvency of the other parties or their power to perform their
contract.

Keeley was at all times material to this action the duly author-
ized officer of the defendant, the Duluth and Virginia Realty
Company, to enter into a contract of lease or sale of the Grand
Trunk Pacific Dock at Seattle, Washington, on such terms and
conditions as he might arrange subject only to the approval of
R. B. Teakle in Montreal, who wrote the letter of March 26th,
1928 (Exhibit 49) in answer to one from Keeley of the 16th of
March (Exhibit 45)—Keeley:

Our friend Rostein, who you know was negotiating with the port commis-
sion, has apparently answered his purpose and while it will be necessary for
us to pay him certain commission for his assistance yet under the present
arrangement we will make our deal direct with the port commission. The
proposition which the port commission are working on at the present time
and whieh we think the very best we possibly can obtain is that instead of
renting to Rostein for $30,000 for the first five years and allowing him to
sublet to the port commission that we lease direct to the port commission
for the sum of $40,000 per year for the first five years, paying Rostein the
difference which would be $20,000. Mr. Herr would of course draw up the

necessary legal documents eliminating Mr. Rostein from all future commis-
sions and interest in the transaction.

Teakle—March 26th:

I take it from what you say it will be necessary that we pay Mr. Rostein
a fee, but in view of everything that has transpired and the amount of work
that we have had to do ourselves independent of the gentleman it is my
opinion he is not entitled to such a fee as $20,000. Tt would be well as T
have previously intimated to discuss the matter very thoroughly with Mr.
Herr as in this we don’t want to get aeross with Mr. Rostein.

The plaintiff secured a status in vespeet of the subject-inatter
of negotiations by what has been referred to as an option. The
defendants allowed the plaintiff to expend time and money in his
efforts to accomplish or to bring about or advance to a strategical
stage a state of affairs regarding this dock property advantageous
to them. I find that on March 1st, 1928, in the enhninating act
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of his association in this business, the plaintitf stepped aside for
valuable consideration. The act forborne was the exercise or
enforcement of some legal equitable right which he honestly
believed he had acquired. Miles v. New Zealand Alford Estate
Co. (1886), 32 Ch. D. (C.A.) 289. In my opinion this is the
point which falls to be determined and I decide it in favour of
the plamntiff. Mzr. Alexander with marked ability takes direct
issue with the plaintiff in a somewhat voluminous defence of a
more or less technical sort, the Statute of Ifrauds being one of
them, the only effect of which statute after all is to prevent the
active prosecution of claims in the Law Courts which are not
supported by written evidence at the trial. Bowen, L.J. in Miles
v. New Zealand Alford Estate Co., supra. On the footing that
there is no statutory obstacle (as defendants submit there is)
to the plaintiff claiming a commission then the plaintiff is again
entitled to judgment. In most cases from Toulmin v. Millar
(1886), 3 T.L.R. 836 down there does not appear to have been
any serious question of law involved. The decisions depend upon
the view taken of the facts in each case. There were prolonged
submissions on this aspect of the case with which I think I should
deal in deference to counsel. The plaintiff has done everything
which persons in this kind of work undertake to do, and he is
not to be deprived of the fruits of his efforts by reason of the
caprice or incompatibility of the parties so brought together or
infirmity in title or statutory obstacles or things of that sort.
Whatever were the ulterior motives, if any, of the defendants in
seeking to get in touch with the port authorities through the
plaintiff they ought not now be heard to repudiate him. The test
18, were the parties got together through the agency or introduc-
tion of the plaintiff ¢ If the parties, when they got together,
chose to alter the terms of the subject-matter, or indeed to decline
to deal further with each other, that is their own affair. You can
bring a horse to water, but you cannot make him drink. On that
aspeet of the case I accept the evidence on behalf of the plaintiff
as proof of facts which raise a right on his part to remuneration.
On considering the nature of the negotiations in a reasonable and
business manner an implication arises that the parties must have
intended that the suggested stipulation exists. If the employ-
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ment is founded on an implied contract, i.c., from the conduct Mg?*;%g&
of the parties or by implication of law or by custom the agent — ——
would be entitled to remumeration. Beningfield v. Kynaston — 1934
(1887), 3 T.L.R. 279. As to the circumstances under which a  Oct. 19.
contract can be implied and the basis of remuneration on such a Ros*rmx_
contract the following cases may serve as a useful guide: Kirk Caxoriis
v. Bvans (1889), 6 T.L.R. 9; Newman v. Richardson (1885), Narroxar
1 T.I.R. 348. An agent is entitled to reasonable remuneration Sggfl;s,f’;f’
over and above that payable under his contract of agency for

services rendered as an agent outside the scope of such agreement.
Williamson v. I{ine Brothers (1890), 7 T.L.R. 130.

The plaintiff never expected that his exertions and services

would pass without remuneration nor do I think that the defend-

ants expected that he would display such simplicity. A term

can be implied if it is obvious that the parties intended it—see

Teakle’s letter of March 26th (Exhibit 49), supra; Hamlyn &

Co. v. Wood & Co. (1891), 2 Q.B. 488 at 491. There was at

least an implied undertaking by the defendants not to deprive

the plaintiff of the fruits of his labour. Geo. Trollope & Sons v.

Martyn Bros. (1934), 77 L.J. 106, 120; 150 L.T. 376; 50 Judgment
T.L.IR. 228.  The matter must therefore be construed in the

light of the attendant circumstances surrounding the termina-

tion of the negotiations, such as the object to be aceomplished ;

the situation of the parties, their relation and the evident

intention in their continuing to be associated at all. The nature

of the duty and the status of the parties must all be regarded

as an explanation of the intention. Then again in the run of
s prolonged dealings information acquired is often half caught,
confusedly recollected and sometimes completely misunder-

stood, so that Courts are perplexed in unravelling the narrative

which again is elicited often in response to questions so framed

that the thoughtless answer is one employed to fortify what-

ever case there may be against the person who invokes the aid

of the Court. Even if the last agreement entered into between

the plaintiff and Keeley differed from the position alleged to

have been taken by the plaintiff from time to time during the
negotiations, I do not think that that should displace the final

definite nnderstanding arrived at on March 1st, 1928, and
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confirmed in Lamping’s office and which is to be taken in
substitution for any agreement which the parties to this action
may have originally made or contemplated executing formally.

In Green v. Lucas (1875), 33 L.T. 584 at p. 587 the words
used by the plaintiff at the termination of negotiations were
“Well, I suppose I have completed my part of the business,” and
the defendant’s solicitor says “Yes’—the plaintiff accordingly
did nothing more. What happened afterwards did not prejudice
the plaintiff in his claim for his account. See also Erle, C.J. in
(#reen v. Bartlett (1863), 14 C.B. (w.s.) 681.

If the object was to procure parties who were ready and willing
to treat with each other as far as the plaintiff is concerned when
he had done that the contract was completed and he would be
entitled to remuneration irrespective of what may have taken
place subsequently between the parties so brought together. As
Lord Bramwell said in the course of his judgment in Fisher v.
Drewett (1878), 48 L.J.Q.B. 32 at p. 34:

Tt is reasonable that it should be so. Why should the right to be paid for
work depend on what takes place between other parties outside the contract?

The point not to be overlooked is: What is the contractual
velationship? The rules applicable to implied contracts are just
as rigid as those binding on express contracts. A commission 1s
not earned regardless of the creation or existence of contractual
relations notwithstanding the ofthand, casnal way in which many
of these commissions arve earned. In every case whether it takes
one minute or one vear’s negotiations there must arise and exist
a contract. Commission which may be defined to be the allow-
ance made to an agent for transacting business does not in any
way rest upon statute law or derive any force from legislation,
hut depends upon common law principles to be gathered from
decided cases by the Courts.  The contract of agency is substan-
tially subject to the ordinary rules as to the formation of con-
rract and the principles which govern claims for commission are
the same whatever the nature of the ageney may be.  After all
in this case the question iz not so much as to what was the agree-
went hut as to whether it was what the plaintiff alleges. There
was admittedly some arrangement whereby the plaintiff was
permitted to commence and continue the negotiations and in

-
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accordance with which his services were terminated and dis-
pensed with., Would he be likely to leave the matter of remunera-
tion at the mercy, caprice or business urgency of the defendants ?
Would it be the act of a prudent man of any business experience
to expose himself and his interest to such a contingency ?

There will be judgment for the plaintiff for the sum claimed
with costs.

Judgment for plaintiff.

FLETCHER, TURNEY & HANBURY LTD. v. COL-
QUHOUN peWOLF & CO. LIMITED.

Contract—Mining stock—Sale of shares—Repudiation of contract—Action
for damages—Verdict of jury—Misdirection—New trial.

After negotiations for the sale of 100,000 shares in a mine owned by the
defendant, H., managing director of the plaintiff, agreed to go to Winni-
peg to sell the shares. The defendant then wrote a letter to the plaintiff
stating it was prepared to give plaintiff a call on 100,000 shares in the
mine for stock distribution in Manitoba at 40 cents per share, call to be
good to the 6th of September, 1933. On August 23rd defendant notified
the plaintiff that it would not carry out the contract. On August 26th
H. went to Winnipeg, made a sale of the shares, and on September 6th
he, through his solicitors, asked the defendant to carry out the con-
tract. This was refused on the grounds that H. failed to go to Winni-
peg when he should have gone and that he sold certain shares in
Vancouver contrary to the contract. In an action for damages the jury’s
verdict was in favour of the defendant and the action was dismissed.

Held, on appeal, reversing the decision of Morrison, C.J.S.C. (MACDONALD
and McQuUAaRgig, JJ.A. dissenting), that on the question as to whether
the alleged offer by the defendant was supported by consideration in
H. agreeing to go to Winnipeg at his own expense, the learned judge
did not define the issue concerning consideration to the jury nor refer
to the evidence in support of it, and the justification of the defendant
in repudiating the contract owing to H. having sold stock in Vancouver
was not sufficiently laid before the jury and defined in the charge. There
should be a new trial on the ground of inadequacy of the charge.

AAPPEAL by plaintiff from the decision of Mozrrisox, C.J.S.C.
of the 10th of April, 1934, following the verdict of a special jury
8
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dismissing an action for $14,000 as damages for breach of con-
tract, dated August 10th, 1933, for the sale of certain shares in
a corporation known as Taylor (Bridge River) Mines Limited.
In July, 1933, George Hanbury, an officer and director of the
plaintiff acting for the plaintiff, entered into negotiations with
Tempest St. E. deWolf and Robert Colquhoun, acting for the
defendant, and an oral agreement was arrived at about the 3rd
of August, 1933, whereby it was agreed that Hanbury would go
to Winnipeg at the expense of the plaintiff and endeavour to sell
100,000 shares of Taylor (Bridge River) Mines Limited, and
the defendant agreed to give an option to purchase or “call” on
100,000 of said shares good until September 6th, 1933, at 40
cents per share. On August 10th, 1933, the defendant wrote a
letter to the plaintiff as follows:

With reference to the above, we are prepared to give you a call on 100,000
shares Taylor (Bridge River) Mines Limited stock for distribution in
Manitoba. These shares are to be taken up by you at 40 cents per share,
such call to be good until September 6th, 1933.

Hanbury made no arrangement to go to Winnipeg, and on
August 23rd the defendant notified the plaintiff that for reasons
given it did not intend to carry out the contract. Hanbury
nevertheless proceeded to Winnipeg on August 26th and there
claims to have arranged for the sale of the 100,000 shares to
purchasers who were ready, willing and able to purchase the
shares. On September 6th, 1933, the plaintiff’s solicitor by
letter asked the defendant to carry out the contract, and on the
following day the defendant’s solicitors replied by letter that the
defendant was under no obligation to carry out the alleged con-
tract, and that it would not do so.

The appeal was argued at Vietoria on the 12th and 13th of
July, 1934, before Macpoxarp, C.J.B.C., Marrix, McPuir-
rrps, Macvonarp and McQuarrir, JJ.A.

(+. L. Fraser, for appellant: The question is (1) Whether
there was a contract for a valid consideration or merely an offer
without consideration. (2) Did the defendant commit a breach
of the contract? Had the defendant the right to cancel the con-
tract? On September 6th, 1933, we had purchasers ready, will-
ing and able to buy, and on that day the defendant committed a
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breach when it refused to deliver the stock. The sole considera- ngs;:s

tion was Hanbury’s promise to go to Winnipeg: see Inre Casey’s — ——
Patents (1892),1 Ch. 104 at p. 115. He sold about 4,000 shares 1934
in Vancouver but this was done pursuant to another contract.  Oet. 2.
The measure of damages for the breach is the difference between ppprop
the contract price and market price at the time they should have 'f{i?g‘;;f
been delivered: see Mayne on Damages, 10th Ed., 167. The Lo,
difference was 15 cents per share at the time: see Jamal v. Moolla COLQ{J;H ouN
Dawood, Sons & Co. (1916), 1 A.C. 175; Williams Brothers v. ~peWorr
Ed. T. Agius, Limited (1914), A.C. 510 at p. 528; Frost v. &00- 1™
Knight (1872), L.R. 7 Ex. 111; Gold v. Stover (1920), 60

S.C.R. 623; Inre Vic Mill, Limited (1913),1 Ch. 183. There

was misdirection and there should be a new trial: see Hadley v.
Baxendale (1854), 9 Ex. 341 at p. 353; Parker v. Cathcart

(1866), 17 Ir. C.L.R. 778 at p. 782. The trial judge neglected

to instruct the jury on relevant issues: see Spencer v. Alaska

Packers Association (1904), 35 S.C.R. 362 at p. 371; Ristow

v. Wetstein (1934), S.C.R. 128 at p. 132; Dallimore v. Williams

and Jesson (1914), 58 Sol. Jo. 470.

Bull, K.C., for respondent: The statement of claim was Argument
amended four times. The document of August 10th, 1933, is not
a contract as there was no consideration. He relies on an oral
agreement. There was no contract at all but a mere offer: see
Leake on Contracts, 8th Ed., 96. The offer was good until the
6th of September but it can be revoked any time before accept-
ance. The oral contract is only in their imagination. There is
only one way of accepting the offer and that is by paying the
money. The offer was withdrawn. This was merely an offer
without consideration, and what happened on the 25th of August,
1933, amounted to a withdrawal of the offer. Hanbury went to
Winnipeg on the 26th of August. As to admissions in pleadings
see Taylor on Evidence, 12th Ed., Vol. I, p. 519. There was
nothing definite until August 10th, when Hanbury wanted a
letter. Assuming there was a contract they did not take the
proper steps to perform: see Lord Ranelagh v. Melton (1865), 34
L.J. Ch. 227; British and Beningtons, Ld. v. N.W. Cachar Tea
Co. (1923), A.C. 48 at pp. 63 and 70. Tt is clear they could not
pay on the 6th of September. The alleged sales in Winnipeg



116

COURT OF
APPEAL

1934
Oct. 2.

FLETCHER

TUrNER &

HANBURY
Lrp.

.
COLQUHOUN
DEWOLF
& Co. Lrp.

Argument

MACDONALD,
C¢.J.B.C.

BRITISH COLUMBIA REPORTS. [Vor.

were not in accordance with the agreement, as he was to get
distribution in Winnipeg and they claim to have sold all the stock
to two firms. He says the learned judge did not properly deal
with the question of damages. The jury did not deal with
damages at all; no damages were found and they were properly
charged.

Fraser, in reply: Non-direction on a material issue may
amount to misdirection, and there are many objections to the
charge. There was consideration: see Vancouver Y.M.C.A. v.
Rankin (1916), 22 B.C. 588. On the question of tender see
Forrest v. Solloway (1928), 3 D.L.R. 374. The alleged repudia-
tion of the contract was not accepted: see Leake on Contracts,
8th Ed., 676 ; Salmond on Contracts, 273.

Cur. adv. vult.

2nd Oectober, 1934.

Macvoxarp, C.J.B.C.: The plaintiff’s action is founded on
an alleged agreement partly oral and partly evidenced by writ-
ing; the defence to this agreement is, inter alia, that it was a
mere offer and was rescinded before acceptance. The writing
includes all its terms except the consideration. It was a question
for the jury to find as to this. The jury have found all issues left
to them by a general verdict. The initial question here is was the
said issue of consideration left to the jury on a proper charge by
the learned judge. If it was the plaintiff’s action has failed. 1f
it was not, then other questions arise which must be disposed of.

Leaving the questions of the sufficiency of the charge for the
present, I shall specify what I consider those other issues to be.
The defendant claims that if there was a contract it was cancelled
by it on or about the 23rd or 24th of August, 1933. There are
two subordinate issues involved in this (a) Had plaintiff com-
mitted a breach of contract at this time ¢ and (b) Did it consent
to the rescission of it/ As to the first of these defendant alleges
a breach because Hanbury failed to go to Winnipeg when he
should have gone, and, as to the second, because as alleged plaintiff
sold certain shares in Vancouver contrary to the terms of the
contract. The first is a question of law depending on the jury’s
finding of the facts. The latter is a question of fact to be deter-
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mined by the jury, and their general verdict determines this issue,
subject to the question of the adequacy of the charge.

Hanbury a member of the plaintiff firm went eventually to
Winnipeg and claimed to have distributed the optioned shares
within the time limited by the option, and on the 5th of Septem-
ber, through one Gatewood, a Vancouver broker, and on the
instructions of one Bingham, but with plaintiff’s authority, called
on the defendant to ask how it wanted the alleged sale of the
optioned shares “cleared” on sale to Bingham-Mc¢Kay Limited,
and to Anderson Greene & Co. Here occurred the second repudia-
tion of the contract. The defendant replied to Gatewood that Ian-
bury had “no option,” and refused to discuss the matter further.
This second breach also was not agreed to by the plaintiff who by
its solicitors wrote defendant on September the 6th requesting
that the share certificates be deposited with the Imperial Bank
in Vancouver, where they would be paid for before closing time
on that day, being the last day for taking up the option. Defend-
ant declined the request and the option, if it were one, expired
by efluxion of time.

There is another issue involved in this case. The defendant
says to the plaintiff “You made no tender of the purchase price
of the shares,” to which the plaintiff replied that a tender would
have been idle since it was apparent on the admitted facts that
no tender would have been accepted. Tender was denied by the
statement of defence, and it was pleaded in the reply. It is referred
to in the charge and raised by the notice of appeal. The facts
with regard to the second repudiation and to the absence of a
tender ave not in dispute, and if a question for the jury at all the
explanation of the law on the points was a very simple matter
for the judge.

Now I shall endeavour to review the charge and with
deference and state what in my opinion are its defects. I will
first refer to section 60 of the Supreme Conrt Act of this Prov-
ince, which provides, stated briefly, that nothing therein nor in
any Act or Rules of Court shall prejudice the right of any party
to have the issues for trial by jury left by the judge to them with
a proper and complete direction upon the law and as to the
evidence applicable to the said issues and that the said right may
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be enforced by appeal without any exception having been taken
at the trial.

Now the first and all important issue was the sufliciency in
law of the alleged option evidenced by parol and by Exhibit 1,
the latter, the terms of which as fur as they go are not in dispute.
They are sufficient except that they are alleged to be unsupported
by consideration, and as to this there is parol evidence that Han-
bury a member of plaintiff firm agreed to go to Winnipeg at his
own expense for the purpose of disposing there of the shares
mentioned in the letter and was to have until the 6th of Septem-
ber, 1933, to “take up” his option. If he actually agreed to go to
Winnipeg that agreement would, in my opinion, be good con-
sideration, and if doubtful whether he agreed or not the jury
ought to have been instructed that if they found the fact of agree-
ment, the contract was good in law. The general verdict is
against the plaintiff. Therefore the question of their instructions
is important. The plaintiff Hanbury’s evidence was that:

They [the defendants] told me they were very anxious for this distribu-
tion, and if T would go to Winnipeg, at my own expense, they would give
me a call on 100,000 shares of Taylor (Bridge River) stock at 40 cents a
share for distribution in Manitoba, good until September 6th

and that the final outcome was “I accepted their offer.” He
wanted. something in writing to shew customers and got the
letter (Exhibit 1). Later deWolf asked Hanbury when he was
going to Winnipeg indicating that that question had been dis-
cussed between them, and in his evidence he said he (Hanbury)
wanted something to shew that he could offer shares and he gave
him the letter Exhibit 1.

The learned judge in his charge did not define this issue con-
cerning consideration to the jury, nor did he refer to the evidence
in support of it though it was one of the most vital issues in
the case.

Then as to the alleged repudiation, in my opinion, the contract
could not lawfully be repudiated for Hanbury’s delay in going
to Winnipeg. He had by the contract until the 6th of September
to make his arrangements and take up the option.  He conld take
his own time about going. As to the selling of the optioned
shares in Vancouver, it appears there was a previous authoriza-
tion to Hanbury to sell others of the same issue in Vancouver on
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different terms to those governing the sale of the optioned shaves.
It might be held by a jury on a proper direction of the judge that
it was about these shares that the said controversy and repudia-
tion arose, and that no breach of the option was in fact made by
reason thereof. The issues in that dispute were not sufficiently
faid before the jury and defined in the charge, and the jury
directed as to the appropriate finding which it was open to them
to make on that issue.

That there was consent to the rescission or as it is called “can-
cellation” of the contract, it is plain from the evidence and from
the conduct of the parties since the first attempted rescission thag
plaintiff regarded the cancellation as a breach on defendant’s
part and that Hanbury did not accept it as putting an end to the
contract. The defendant, however, contends that since neither
of these “cancellations” was treated as a breach that plaintiff
cannot contend that tender of the purchase-money or a formal
demand for delivery to it of the share certificates has been waived.

The question of whether or not the plaintiff fultilled its part
of the contract when its solicitor wrote defendant on the 6th of
September (within the time limit) requesting the deposit of the
share certificates at the Imperial Bank and stating that it would
be then paid the purchase-money, has caused me some doubt as
to its sufficiency. In a proper case the sufliciency of a tender
may be left to the jury—~Fckstein v. Reynolds (1837), T A. & E.
80; Marsden v. Goode (1845), 2 Car. & K. 133, But I think
that in this case there was no nceessity to do this since the facts
of the repudiation by defendant are not disputed. There can be
no doubt that if demand had been made and tender offered by
the production of the money both would have been and were in
fact indirectly refused by the denials of the contract by defendant
Bz parte Danks (1852), 2 De G. M. & G. 936.

I think, therefore, that the failure of plaintiff to demand
delivery of the certificates and to tender its price were waived

and form no defence of the action.
I think there must be a new trial on the ground of the inade-
quacy of the learned trial judge’s charge.

Marriy, J A This is an appeal from a judgment of Mor-
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rison, C.J.8.C., in favour of defendant based upon the general
verdict of a special jury in an action for damages arising out of
an alleged contract for the sale of mining shares.

Several objections were taken at the trial and renewed here
against the charge to the jury, the result of which was, it is sub-
mitted, that the plaintiff’s case was wrongly presented to them
as regards the issues presented for their consideration, and also
the evidence thereupon.

I have carefully reviewed the charge in the light of the plead-
ings and evidence and can only reach the conclusion that in
several essential respects there was misdirection of a grave
nature, and not a proper direction on any one of the main issues,
which must have misled and confused the jury, and that, taking
the whole charge together, there has been, to employ the appro-
priate legal phrase (Yearly Practice, 1934, p. 702) such a “sub-
stantial wrong and miscarriage” of justice as entitles the plaintiff
to a new trial.

In reaching this conclusion I have not overlooked the submis-
sion of respondent’s counsel that on the plaintiff’s own shewing
he cannot, as a matter of law, recover damages under the circum-
stances, but I do not at this stage feel justified in adopting that
view, and think it is better to await the clarification of the issues
after a verdiet founded upon a proper direction to the jury.

The costs of the former trial should abide the new one: the
costs of this appeal will follow its event as usual, pursuant to the
statute (section 28, Court of Appeal Aect), which I mention in
connexion with section 60 of the Supreme Court Act, because
while all the objections taken here were not taken below it was
owing to the fact that after unsuccessfully raising several valid
objections and asking for further divection thereupon, and while
properly proceeding to raise still more, the appellant’s counsel
was thus stopped by the learned judge, according to the official
stenographer’s report:

Fraser: Will your Lordship put the question?
Tue Courr: 1 will leave it that way. These are all little speeches to the
jury

Fraser: No, my Lord, it is very important to me.

Tue Court: Do not say that. It may be to you. Is it important to your
client?
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Fraser: Will you permit the jury to retire while I quote these authorities, COURT oF
my Lord? APPEAL

Tue Covrr: No, Mr. Fraser, 1 do not wish to liear any furtlier. Now 1
cannot recall any other way of getting you to go on, and paying some atten-
tion to what I am saying. I am going to leave my charge as I gave it.  Oct. 2,
Whether it is right or wrong it will be for you later on to advise on. A ——————

1934

trial would be interminable if carried on in this way. Unless there is some- liI‘EIZC}‘E‘,‘
thing that you are not clear upon and that you think I should have dealt %II:T&R;B%{R;%
with and I should clear up, gentlemen, it seems to me you should retire and L1p.
consider your verdiet. 1t is entirely for you. v.
[Jury retired]. Corquuouw
pEWoOLF

After such an expression counsel could with forensic propriety & Co. L.
and self-respect do no more than he did by refraining from
addressing that Court any further, and by awaiting an oppor-

MARTIN,
tunity to present in due course his complete submissions to J.A
this one.
McPuirries, J.A.: T am of the opinion that it is a proper
. . . MCPHILLIPS
case for the direction that a new trial should be had between the a0

parties to the action.

Maicpoxarp, J.A.: Appellant, plaintiff in the action unsuc-
cessfully sought at the trial to recover damages from the defend-
ant for breach of an oral contract of August 8rd, 1933, confirmed
by a letter of August 10th, for the sale by appellant in Winnipeg
of 100,000 shares of stock in Taylor (Bridge River) Mines
Limited and now appeals for a new trial on the ground of mis-
direction in the charge to the jury. The letter following the
agrecment, addressed by respondent to appellant, reads in its ACDONALD,
material part as follows: 7.4,

We [respondent] are prepared to give you a call on 100,000 shares Taylor
(Bridge River) Mines Limited stock for distribution in Manitoba.

These shares are to be taken up by you at 40 cents per share, such call to
be good until September 6th, 1933.

The appellant pleaded by pavagraph 5 of its statement of claim
that when one of its directors (Hanbury) was about to proceed
to Winnipeg to distribute these shares pursuant to the agreement
the respondent on or about August 23rd notified appellant “that
it did not intend to carry out its part of the said contract and that
it would treat the said contract as cancelled.” This attempted
repudiation it was pleaded was not accepted. An issue was thus
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COURTOF  paised which, if decided adversely to appellant on a fair presenta-
APPEAL : . . oL A
tion of the case to the jury, would justify the verdict.

1934 Far from assenting to cancellation Hanbury proceeded to
Oct. 2. Winnipeg to arrange for the distribution of the whole block of
Frprenpe  Shares in Manitoba.  While doing so his prospective purchasers
Terver & made enquiries as to his right or authority to “purchase” or to
HaNBURY | ' A - )
LD, “call” for 100,000 shares and werve notified by respondent that
V.
CoLQUHOUN . ;
peWorr  Hanbury’s evidence
& Co. Lirp.

the option had been cancelled. Appellant however, according to

and it was supported very materially by

other witnesses—arranged through two brokers in Winnipeg
(Bingham-McKay Limited and Anderson Greene & Co. Ltd.)
for the sale of the shares to clients of the brokers referred to and
on September Gth, 1933, the last day for the excrcise of the
option, notified respondent that a sale was consummated and
at the same time demanded deposit of the shares in the Imperial
Bank at Vancouver against payment therefor on the same day.
This request was refused on the ground that appellant “had no
call or option on any shaves of Taylor (Bridge River) Mines
AACDONALD, Limited.” That position was sound and cannot be assailed if the

TA. jury found on proper instructions that what occurred on August
23rd ended the relations between the parties and if this conclu-
sion is reached it will be unnecessary to deal with the many other
points raised.

Tt may be observed that the oral agreement of the 3rd of
August was not an offer but a binding contract if the jury
accepted the evidence before them in reference thereto and it was
not seriously disputed. Respondent’s directors said in effect to
Hanbury “if you will go to Winnipeg at your expense we will give
vou a call on 100,000 shares of Taylor (Bridge River) stock at
40 cents a share for distribution in Manitoba good until Septem-
ber 6th.” Hanbury accepted that offer. That is the foundation
of appellant’s case. The trial judge stated in his charge to the
jury however that “the plaintiff starts by exhibiting what they
call a contract: that letter of the 10th of August” and again he
said “that is the basis of the whole thing.” That, with respect,
is an error and might mislead the jury. Appellant’s case starts
at an earlier date, viz., when the oral arrangement was coneluded.
That oral contract as alleged was not without consideration. The
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promise to render a service, viz., to go to Winnipeg to distribute o oF
the shares constituted good consideration. e

1934
Oct. 2.

The letter of August 10th, if the jury found a prior oral con-
tract as alleged, could not be regarded simply as an offer but
rather as a written confirmation of the oral agreement. True Frrrcmer

. . . TUrRNER &
where we have a written document one looks with distrust on an g, ,0 &
oral statement of a contract that differs from it. There is how-  Lp.

v

ever no essential difference in the terms. The “promise” to go t0 Corquimovy
Winnipeg, although not specifically mentioned in the letter, is &Dg}f‘fﬁ) '
implied. If however no oral contract should be established by a
finding the letter of August 10th was an offer only capable of
withdrawal before acceptance notwithstanding the fact that a
definite time was given for distribution. It also would be effec-
tually withdrawn (or the agreement would be ended) if, as
alleged by respondent the negotiations on or about August the
23rd because of the assent of appellant amounted to cancellation
or to the substitution of a new agreement arising out of the sale
of stocks in Vancouver although we need not pursue the latter
feature. This, as indicated, was made a main feature of the
action and notwithstanding error in the charge and, with respect, MACI;?:Y. AT,
failure to segregate and define the issues with an outline of the
evidence applicable to each the jury were in fact properly
instructed on this conclusive point. The trial judge put it to the
jury in this way:
Was the offer withdrawn, repudiated, cancelled? You can use any number

of those words. Did the defendant indicate to the plaintiff “This arrange-
ment ends now” ?

That of conrse would not be enough if the jury found a con-
tract. His Lordship would have to ask the jury to find if appel-
lant assented to such withdrawal or cancellation. This was done
in these words:

Have you any doubt but what Mr. Hanbury was told specifically and

understandingly, and in a friendly way “It is off; don’t go down there.”
And was not Mr. Hanbury satisfied?

We must assume that the jury answered this question affirma-
tively.

It is of course strange that if Hanbury assented he should later
go to Winnipeg. Did he change his mind and do so to found an
action for damages, knowing the contract was ended ? The jury
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would have been assisted if such considerations were placed before
them. It was a case, too (as I find, after reading the record),
that called for close scrutiny of the evidence. I do mnot, with
respect, agree with the trial judge’s treatment of the written
statements made by Bingham before the trial as compared with
his evidence at the trial differing therewith so materially. Iis
Lordship might have told the jury that they could reject the
essential features of his sworn evidence in its entirety. There
was no justification for signing a statement (and telegram) which
was at least grossly misleading. The jury too might have been
asked to find if the sale of stock in Vancouver was made by
Hanbury pursuant to a separate contract having nothing to do
with the issues in the action or if on the other hand in its final
phases it afforded evidence of a breach of the contract in question
or the substitution for it of a new contract.

I am not however satisfied that a new trial should be directed
or that if granted the result would be different. The conclusive
finding already referred to makes it difficult to say particularly
in view of the fact that the plea raised by appellant in paragraph
5 of its statement of claim raised an issue which when decided
against appellant disposed of the action in whatever way it may
be viewed that a miscarriage occurred or that misdirection in
other aspects, not so vital, should lead us to interfere.

I would dismiss the appeal.

McQuarrie, J.A.: T would dismiss the appeal.

New trial ordered, Macdonald and McQuarrie,
JJ.A. dissenting.

Solicitor for appellant: (. L. Fraser.
Solicitors for respondent: Walsh, Bull, Housser, Tupper &
Ray.
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WEGENER v. MATOFF AND FUR SALES LIMITED.  courror

APPEAL
Negligence—Damages—~Collision between motor-car and bicycle—Contribu- 1934
tory negligence—Costs—B.C. Stats. 1925, Cap. 8.
Oect. 2.

In the morning the defendant was driving his automobile north on Main -
Street in Vancouver. He turned to the left on reaching 6th Avenue, ‘WEGENER
and when nearly beyond the intersection the right rear of his car was }IAZ'OFF
struek by the plaintiff who was riding a bicycle north on Main Street.
The plaintiff was coming down hill and had an uninterrupted view of
the street in front. He was thrown from his bicycle and injured. It
was held that the Contributory Negligence Act applied and the damages
assessed were divided equally between them.
Held, on appeal, affirming the decision of Fisuer, J. (Macpoxarp, C.J.B.C.
and McPaILLIPS, J.A. dissenting), that it would appear in the circum-
stances that both parties were equally to blame and the appeal should
oe dismissed. :
Per MARTIN, MacponaLp and McQUARRIE, JJ.A.: That the joint total costs
should be on the same footing of apportionment as the joint total
damages.
Katz v. Consolidated Motor Co. (1930}, 42 B.C. 214, followed.

AXPPEAL by defendants from a decision of Fisuer, J. of the
15th of February, 1934, in an action for damages for injuries
sustained by the plaintifi resulting from a collision between a
Licyele ridden by the plaintiff and a motor-car driven by the
defendant Matoff and owned by and being used in the business
of the defendant Fur Sales Limited. On the 28th of September,
1933, at about 10 a.m., the plaintiff was riding his bieycle north
on Main Street in Vancouver. IHe approached the intersection
of 6th Avenue at a speed of about 15 miles per hour. The Statement
defendant Matoff was driving his automobile southerly on Main
Street, and at the intersection of 6th Avenue he turned to the
left to go east on 6th Avenue, and as he neared the east side of
the intersection the plaintiff ran into the rear right side of his
car. The plaintiff was thrown from his bicycle and suffered
severe injurics. It was found on the trial that both parties were
equally to blame and the special damages elaimed and $1,000
general damages were allowed and divided equally between them.
The appeal was argued at Victoria on the 27th and 28th of
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June, 1934, before Macvoxarp, C.J.B.C., Marrix, Mo-
Pmirrirs, Macpoxarp and MoQuarris, JJ.A.

Bull, K.C'., for appellants: The defendant Matoff put his car
in second gear when he turned to go east on 6th Avenue, and was
only going at 7 or 8 miles an hour. We were nearly across the
intersection as the plaintiff ran into the back of our car. The
damages were excessive as the boy suffered nothing more than an
abrasion on the scalp. The accident was on the 29th of Septem-
ber and he had a job on the 3rd of October, following. The boy
was coasting down the hill too fast to stop and he did not see the
automobile, although he had a full view without obstruction. The
parties were found equally at fault, and under the Contributory
Negligence Act the costs should be apportioned in the same way
as the damages. The costs should be added together and divided
in the same way as the damages: see Katz v. Consolidated Motor
Co. (1930), 42 B.C. 214 at p. 218. The order as to costs should
only be varied where it would otherwise work an injustice.
There was no ground for making the order as to costs: see
Ansel v. Buscombe (1927), 3 W.W.R. 137; Price v. I'raser
Valley Mill: Producers Assoctation (1932), 45 B.C. 285;
Harper v. McLean (1928), 39 B.C. 480. As a general rule the
plaintiff’s costs are greater than that of the defendant: Donald
Campbell & Co. v. Pollak (1927), A.C. 732; Zinkann v. I'lem-
ing (1920), 19 O.W.N. 371 at p. 373.

Wismer, for respondent: Matoff did not sound his horn, and
when he saw the boy he should have taken precautions, as the boy
had the right of way. The boy, who is 24 years old, was badly
hurt. Ile had concussion and there was a doctor’s bill of $90.
As to costs, the statute has the words “unless the judge otherwise
directs.” He has the discretion to vary from the general rule.
This Court did the same thing in Price v. I'raser Valley Milk
Producers Association (1932), 45 B.C. 2835, See also The
Ophelia (1914), P. 46. The costs of the issues in our favour
should be given us. If you find in our favour on the question of
liability the costs should be in our favour.

Bull, in veply: On the question of right of way see Barron on
Motor Vehicles, 438-9.

Cur adv. vult.
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2nd October, 1934.

Macpoxarp, C.J.B.C.: The plaintiff riding a bicycle collided
with the defendant’s automobile driven by defendant Matoff, an
employee of the defendant company, at the intersection of Main
Street and 6th Avenue. The essential facts are not in dispute. The
defendant Matoff made a left-hand turn on Main Street intending
to get on to 6th Avenue. The said turn was not found by the
learned judge to have been an improper or mnegligent one,
although he was in some doubt as to whether the defendant passed
wholly on the right of the centre point of the two streets, but look-
ing at the plan of the locus in quo it is plain that that did not
affect the cause of the collision. From where Matoff turned to
the point of collision was a distance of about 40 feet. The plaint-
iff coasting north on Main Street, his bicycle descending on an
easy grade was running by gravity and had been so running for
a block before reaching 6th Avenue. He had less than 30 feet
from the boundary of 6th Avenue to go before he reached the
point of collision. Ie ran into the hack end of the automobile
and was injured. There was nothing to obscure the view of
either party. The plaintiff did not see the automobile until
about 4 or 5 feet from it. On these facts I am unable to agree
with the judgment. The plaintiff was evidently paying no
attention to his surroundings. He spoke to Matoff after the
collision but cannot remember what he told him. His evidence
on this point is as follows:

You asked me if Matoff was talking to me about where 1 was looking,
where I was going, and he asked me the question why I ran into him.

Yes, and did you tell him that you were not looking, that you were looking
in the other direction? I don’t believe I did, sir.

You don’t believe you did. Do you remember him asking you why you
didn’t swerve out and go behind him? I don’t remember that, sir.

Do you remember saying you were afraid of slipping on the car rail? I
don’t remember really anything after

And you saw one or two constables there, dxdn t \ou—pohce constables?
Where?

At the hospital. Not that I can remember of, that I can reeall.

And again:

Did you tell him [the constable] you were going too fast to stop your

bieyele in time to avoid a collision? I don’t believe I remember making that
statement.

It is inconceivable that a bicyclist going along on gravity and
with a clear vision could help seeing the automobile in time to
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either get control of his wheel, stop, or swerve to avoid it. The
physical facts are against him. The statement of the constable
affirms the absurdity of the plaintiff’s contention.

Traffic Constable John MaeFarland said:

I asked him [plaintiff] how it happened, and he stated that he was going
so fast that he could not stop and could not avoid it [the accident].

The manner in which the action was brought is, T think, worthy
of some passing comment, particularly concerning the “ambu-
lance chasers” who prompted it. Such conduct ought to be
reprobated. While it does not affect the result of the action, I
think I ought to express the opinion that they came very close to
a crime. It should not be passed over in silence.

The plaintiff was solely responsible for the accident. In say-
ing this I am not infringing on the findings of a trial judge. The
facts are really not in dispute and the inferences that may be
drawn from the facts may be as well drawn by the Court of
Appeal as by a trial judge—Dominion Trust Co. v. New York
Insurance C'o. (1918), 88 L.J.P.C. 30.

The appeal should be allowed.

Marrix, J.A.: This is an appeal from the judgment of
Frsugr, J., in a collision case between a motor-car and a bicycle
in which the learned judge found both parties concerned equally
to blame, and after a careful consideration of the evidence I do
not think we should be legally justified in disturbing that finding;
nor am I prepared to interfere with the damages awarded because
while they are undoubtedly liberal yet I cannot go the length of
saying they are excessive.

But as to the costs the judgment cannot in my opinion be
sustained and the learned judge, during the full discussion of the
matter, shewed clearly that he had, with every respect, misapplied

‘the statute and misconceived the effect of our decision in Katz v.

C'onsolidated Motor ('o. (1930), 42 B.C. 214, neither of which
warrants a departure from the general rule that the joint total
costs are on the same footing of apportiomment as the joint total
damages, p. 218, and a special “direction” to take a case out of
that rule must rest upon some good cause that, in the exercise of
a sound judicial distinetion, would justify such an exceptional
and unusual departure. But nothing of the kind is present
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herein; e contrario it is clear from his reasons that the learned
Judge was endeavouring to remove what he describes as “the
apparent anomalous result” of the Kaéz case by, in effect, alter-
ing the statute on which it is founded.

Now while it is undoubtedly true that the change in our law
brought about by the Contributory Negligence Act, 1923, Cap. 8,
which is founded upon the main principles of the Maritime
Conventions Aet, 1911 (¢f. Temperley’s Merchant Shipping
Acts, 4th Iid., p. 541 ef seq.) which is an improvement in many
cases upon the old Admiralty rule, which again was a great
improvement upon the old common law rule, has not yet attained
to perfection and consequently occasionally brings about “anom-
alous results,” yet that special result of a general effect of the
enactment, and which must inevitably have been foreseen in the
light of the Admiralty jurisprudence upon which it was founded,
affords no ground for not giving the statute that beneficial result
which it was in general designed to attain.

It follows, therefore, that the present order which removes the
costs from the general operation of the statute and wholly deprives
the defendant of them for no special cause, but simply upon the
general conception that the result of its provisions “does not seem
to me to be just,” cannot be supported, and in that respect the
appeal should be allowed and the judgment varied by inserting
the usual order for costs in accordance with our said decision in
Katz's case.

McPummrrs, J.A 0 1 would allow the appeal.

Macpoxavp, J.A.: If the trial judge had dismissed the action
it would be diflicult to interfere. He found, however, that the
combined negligence of appellant and respondent brought about
the accident and as there was evidence that appellant failed to
appreciate the speed at which respondent was travelling on his
bicycle with the corresponding necessity to govern himself
accordingly we should not say that he was clearly wrong. e
might properly regard appellant’s evidence as unsatisfactory.
His testimony in some respects was not consistent with the
physical facts.

It was submitted that the amount awarded was excessive. No

9
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doubt the trial judge to justify an allowance of $1,000 as damages
accepted the evidence given by the respondent coupled with the
medical testimony. He was entitled to do so and assuming that
evidence to be true I would not say that a judge or jury could not
reasonably award the amount referred to. It is not so noticeably
excessive as to call for interference.

In applying section 4 of the Contributory Negligence Act
(B.C. Stats. 1925, Cap. 8) the trial judge held that he was
entitled to award costs on a different basis to that outlined in
Katz v. Consolidated Motor Co. (1930), 42 B.C. 214. T think,
with respect, contrary to the view of the trial judge that ‘“unless
the judge otherwise directs” for good cause arising in the action,
costs must be apportioned in accordance with that decision. In
otherwise directing the trial judge must exercise a judicial dis-
cretion and not decline to follow the rule because he thinks
unsatisfactory results may follow. If that is so it is for the
Legislature to amend. Some element must be found in the case
itself to justify a departure from the statutory rule somewhat
equivalent to grounds followed in depriving a successful party
of costs.

With this variation as to costs the appeal should be dismissed.

McQuarrie, J.A.: T would dismiss the appeal except as to
the costs, in respect to which I think the judgment should be
varied in accordance with the decision of this Court in Katz v.
Consolidated Motor Co. (1930), 42 B.C. 214.

Appeal dismissed, Macdonald, C.J.B.C. and
McPhallips, J.A. dissenting.

Solicitors for appellants: Walsh, Bull, Housser, Tupper &
Ray.
Solicitor for respondent: H. W. Colgan.
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GODSON AND RAY v. THE ATTORNEY-GENERAL OF
BRITISH COLUMBIA. ATTORNEY - GENERAL
OF BRITISH COLUMBIA v. GODSON, RAY, BREEZE
AND UNITED STATES FIDELITY AND GUAR-
ANTY COMPANY.

Suoccession Duty Act—IBond delivered for due payment of duty—DPayments
made on account—Validity of Act—Action for declaration as to.

Upon the death of G. in July, 1926, the executors of his estate not being in
funds when the duties were assessed, asked the department of finance
to accept a bond. This was acceded to and a bond was duly executed
and delivered. Later and from time fo time payments were made by
the executors on account of succession duties amounting to about
$10,000. They also requested and procured extension of time for pay-
ment, and certain properties were released from the lien created by the
statute with a view to disposing of them. In an action by the executors
for a declaration that the Succession Duty Act is ultre vires and that
the deceased’s property is not liable for any further succession duties,
to which the defendants ecounterclaimed for the balance of the suceession
duties payable, it was held that the property of the deceased is not
liable as the Act imposing the duty is ultra vires.

Held, on appeal, affirming the decision of McDoxawp, J. (MAcDONALD,
C.JB.C. and McParries, J.A. dissenting), that as the parties in
entering into the agreement at all times acted under and pursuant to
the statute, and the statute which alone creates the obligation to pay
being ultra vires, there is no liability.

APPEAL by the Attorney-General of British Columbia from
the decision of McDoxarp, J. of the 28th of February, 1934, in
an action by the executors and trustees under the will of the late
Charles A. P. Godson for a declaration that no property of the
said estate 1s liable under the Succession Duty Act for any
further duties. The deceased made his will in July, 1921, and
he died on July 13th, 1926. Probate was granted the executors
on January Tth, 1927. Prior to probate being granted the
executors received a statement from the deputy minister of
finance as to the amount of the probate and succession dutles to
which the estate was liable, and as the executors were under
‘obligation to pay certain moneys pursuant to the statement prior
to the issuance of said letters probate, they entered into a bond
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with the United States Fidelity and Guaranty Company for the
due payment of all duty for which the estate may be found liable.
The plaintiffs upon demand, made certain payments on account
of the succession duties alleged to be due, and since the last
payment demands have been made for further payments. The
plaintiffs’ claim is for a declaration: (a) That the Succession
Duty Act and amendments are ultra vires of the Legislature of
British Columbia; (b) that the property of the said C. A. P.
Godson, deceased, is not liable to further succession duties; (c)
that any claim of the deputy minister of finance for payment of
the balance of the succession duties is invalid. The Attorney-
General counterclaimed for $14,758, being the balance of the
succession duties payable by the executors of said estate. Judg-
ment was given for the plaintiffs and the counterclaim was
dismissed. ,

The appeal was argued at Victoria on the 26th and 27th
of June, 1934, before Macvoxarp, C.J.B.C., Marrry,
McPurrries, Macvoxarp and McQuarrie, JJ.A.

H. 1. Bird, for appellant: The Godson estate was heavily
encumbered ; the assets, though substantial, being in a frozen
condition and the executors were unable to find cash for payment
of duties. Prior to probate being granted an agreement was
made for settlament of the amount of succession duties and
payment thereof by correspondence between the executors and
the assessor, whereby the executors agreed to make periodic
payments on account of duties as fund became available. In
consequence of that agreement the minister accepted the bond of
the executors and United States Fidelity and Guaranty Com-
pany. Ior a period of over six vears after the grant of probate
the exeeutors made payvments from time to time on account of
the duties assessed and paid in all $10,180.19; the total duties
having been assessed at $18,763. By agreement between the
executors and the assessor releases were given from time to time
in respect of various portions of the estate. The executors
acquiesced in the statute, made an agreement to pay the duties
assessed, and may not now be heard to say that the statute is
ultra vires. They are estopped by their acquiescence from
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alleging that the statute is invalid. Moreover the bond is a valid
security for the amount of duties assessed and constitutes an
agreement to pay the sum claimed and is enforceable whether
or not the Act is invalid. It was open to the executors to ques-
tion the validity of the Act prior to grant of probate in 1927, but
after six years they renounced the agreement and attacked the
validity of the Act. The amount of duty was duly ascertained
and settled by the agreement and they are bound by it: see
United States Fidelity and Guaranty Co. v. Regem (1923), 93
I.J.P.C. 26. In the cases of The King v. London and Lanca-
shire Guarantee and Accident Co. (1926), 4 D.L.R. 874 at p.
878, and Blackman v. Regem (1924), S.C.R. 406, there was a
definite finding. There was no agreement and they could invoke
section 48 of the Succession Duty Act. A majority of the Court
held that the Aet was ulira vires. They are estopped from
questioning the validity of the Act on the ground of acquiescence:
see (fregory v. Patchett (1864), 33 Beav. 595 at p. 602; Towers
v. African Tug Company (1904), 1 Ch. 558 at p. 566 ; Street on
Ultra Vires, 436; Attorney-General for Ontario v. Railway
Passengers Assurance Co. (1917), 41 O.L.R. 234, and on appeal
(1918), 43 O.L.R. 108. The Attorney-General is suing for the
balance of the duties that are owing: see Montreal City v.
Montreal Harbour Commissioners (1925), 95 L.J.P.C. 60.
Bull, K.C., for respondents: The Act was declared ultra vires
and the tax cannot be collected. We submit that an ultra vires
Act cannot be validated by acquiescence. The Crown bases its
claim on an alleged agreement between the executors and the
Crown. No such agreement was pleaded and there was no
argument as to any agreement in the Court below. The execu-
tors could not raise the money to pay the duties and the bond
was accepted by the minister. This had to be done in order to
obtain probate. They are only bound by the bond to pay such
duties as they are legally liable to pay. There is no liability as
the statute is ultra vires. There was no agreement binding the
parties: see Blackman v. Regem (1924), S.C.R. 406 at pp. 413
and 422. The case of City of Montreal v. Harbour Commas-
sioners of Montreal (1926), A.C. 299 at 313, is clearly distin-
guishable from this case; there the Province had sanctioned the
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works.  That acquiescence does not validate an ultra vires Act
see Pactific Coast Coal Mines, Limited v. Arbuthnot (1917), A.C.
607, Attorney-General for Ontario v. Railway Passengers
Assurance Co. (1918), 43 O.L.R. 108 has no application because
in that case the validity of the bond did not depend on the statute
under which it was given, being intra vires the Legislature. The
condition of the bond here is that the executors shall pay such
duty as the property may be found liable for under the Act. The
Act being intra vires the property cannot be found liable for any
duty.
Bird, replied.
Cur. adv. vult.

2nd October, 1934.

Macpoxarp, C.J.B.C.: T think it only necessary to deal with
the Attorney-General’s counterclaim. The obligation of the
executors was to pay the succession duties as a condition precedent
to obtaining probate; the Province might accept a bond of the
executors secured by a bonding company in lien of a cash pay-
ment and did so in this case.  All the parties were proceeding on
the assumption that the Succession Duty Act was infra vires and
agreed on a bond which would bring about the result aimed at by
the Act.  Nothing was left to future agreement. The hond was
in liew of the cash payment and until 1933 the parties acted upon
their agreement, the exceutors seeking and obtaining concessions
granted on the faith thereof.

The case does not depend upon estoppel but upon a contract.
The parties solemnly agreed to contract upon terms clearly
defined, binding upon both parties. The Crown agreed to forego
their right to payment in cash under the Succession Duty Aet
and take instead the agrecement of the executors guaranteed by
the bonding company to pay in accordance with the bond sued on.
They assumed a set of facts and obligations and executed the bond
accordingly. The Attorney-General is suing on the bond and on
that alone. He is not relying on the Aet for anything except in
so far as the provisions of the Act are incorporated in and form
part of the bond either literally or by incorporation in it. The
validity of the Aet forms no issue in the suit. What the defend-
ants are secking is the right to repudiate the contract. They are
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not resisting any provisions of the Act not included in the con-
tract. It is absolute and contains no term of defeasance in the
event of the Act being declared to be ultra vires. No statutory
authority is needed to support the counterclaim.

In my opinion the cases distinguished by the learned trial
judge are not opposed to my conclusion. In the Atforney-General
for Ontario v. Railway Passengers Assurance Co. (1918), 43
O.1.R. 108 at p. 110, it was said:

The action having been brought upon the bond, the defendants contended
that the provisions of the Act under which the bond was demanded and
given were ulira vires of this Province, so far as it was sought to apply
them to a Dominion company. As the trust company applied for and
obtained registry under the Provincial Act, and as a term of receiving its
licence gave the bond now sought to be repudiated, neither the trust company
nor its sureties can now be permitted to discuss the question sought to be
argued. The Province demanded the bond as the price of the licence. The
bond was given and the licence obtained. It is quite beside the mark to say
now that the company might have done business in Ontario without a
licence, Upon this branch of the case we agree with the trial judge.

And in Montreal City v. Montreal Horbour Commissioners
(1926), A.C. 299, Lord Haldane delivering the judgment of the
Judicial Committee of the Privy Council said at p. 314:

Having regard to all these faets, their Lordships are satisfied that the
Provincial authorities have waived any claim to interfere with the existing
works, and that, so far as they are concerned, they are bound by what has
been done.

These cases support rather than rejeect the conclusion to which
I have come.

Judgment should therefore be entered for the appellant on his
counterclaim for the amount there claimed and the action should
be dismissed.

Marriy, J.A.: In my opinion the learned judge below has
reached the right conelusion and therefore the appeal should be
dismissed.

McPuinies, JLA o T am in agreement with the judgment of
my learned brother, the Chief Justice, that the action as against
the Attorney-General should be dismissed but that the counter-
claim of the Attorney-General should suecced. No point s
possible of being made in this appeal that the Succession Duty
Aet (R.S.B.C. 1924, Cap. 244) has been held to be ultra vires
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as we have the Succession Duty Act of 1934 (Cap. 61, Sec. 50)
in which is contained a retrospective section, reading as follows:

(1.) This Act shall be retroactive, and shall apply in respect of persons
who have died since the eleventh day of April, 1894, as well as in respect of
persons who die after the commencement of this Act, and shall be deemed to
be and to declare the law relating to the matter of the succession duty
payable upon the death of any person so dying before the commencement of
this Act, whether or not the matter is pending in or has been adjudicated
upon by any Court, except as to any property in respect of which the duty
heretofore payable or purporting to be payable under any Act of the
Legislature then in force or purporting to be in force respecting succession
duty has been fully paid and satisfied.

(2.) In the case of any property of a person so dying before the com-
mencement of this Act, in respect of which the duty heretofore payable or
purporting to be payable under any Act of the Legislature then in force or
purporting to be in force respecting succession duty has not been fully paid
and satisfied, the rates of duty and exemptions from duty set out in that
Act shall be adopted and applied as the rates and exemptions for the purpose
of the application of this Act in respect of that property, instead of the rates
and exemptions set out in this Aect; and credit shall be given under this Act
for the amount (if any) heretofore paid on account of the duty so payable
or purporting to be payable.

(3.) The giving or acceptance of any security heretofore given for the
payment of succession duty pursuant to any Act of the Legislature or
otherwise shall not, so long as any part of the duty purporting to be secured
thereby remains unpaid, affect the application of this Aet or coustitute an
exception within the meaning of subsection (1).

(4.) Where probate or letters of administration in respect of the estate

of a de d person have been issued or resealed before the commencement

of this Act, a caveat may be filed for the purposes of section 25 at any time
within six months from the date of the commencement of this Aect, and when
so filed the caveat shall be deemed to have and always to have had the same
effect as if it had been filed pursuant to that section within six months
from the date of the issuing or resealing of probate or letters of administra-
tion.

(5.) In order to give full and due effect to the provisions of subsections
(1) and (2) in the case of persons who have died before the commencement
ot this Act, and for the more effectual carrvying out of the provisions of
this Act and the determination and collection of succession duty payable
thereunder in respect of property and transmissions of beneficial interests
in property passing on the death of those persons, the Lieutenant-Governor
in Council may make such regulations as are considered necessary or
expedient, including the providing for any proceeding, matter, or thing for
which no express provision has been made by this Aet or for whieh only
partial or ineffectual provision has been made. Regulations under this
section may be made generally as applicable to all cases, or specially as
applicable to any particular case.

Therefore it is apparent that the liability upon the bond must
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be considered as if the last-mentioned Act was in existence at the
time of the execution of the bond and no question of the ulira
vires nature of the Act existent at the time of the giving of the
bond is tenable; that is, the liability upon the bond is complete
and incapable of being contested upon any such ground.

I svould allow the appeal of the Attorney-General.

Macpoxarp, J.A.: The issues are outlined in the reasons for
judgment of the learned trial judge. Appellant submitted that
the respondent, as a result of negotiations between them, admitted
liability and agreed to pay the amount assessed for succession
duties and in part did so and that the bond given in the form
prescribed by the Act was the outcome of that agreement. Were
it not for the statute, it is submitted, the bond might have read
“for the sum assessed” rather than for “any duty to which the
property . . . may be found liable.” He relies on this
alleged agreement apart altogether from the statute. The statute
deals with a sum “found liable,” ete. ~As liability may be found
in many ways a sum was ascertained as the amount due at the
time of the negotiations referred to. The further point was sub-
mitted that because of all that occurred between the parties set
out in appellant’s pleadings the respondents were estopped from
asserting that the amount claimed is not payable and cannot
derive benefit from the fact that the Act, as found by the Courts,
is ultra vires.

The answer to the first contention is that whether or not the
parties might enter into an agreement delors the statute they did
not in fact do so but rather at all times acted under and pursuant
thereto. I donot say that determinations as to value and amounts
due could not be made by an agreement which afterwards could
not be challenged unless permitted by statute except on the
ground taken here, viz., that although the amount is correct and
cannot be disputed it is still not due and payable because the
statute which alone creates the obligation to pay any amount
however arrived at is ultra vires. (United States Fidelity and
Guaranty Co. v. Regem (1923), 93 L.J.P.C. 26; The King v.
London and Lancashire Guarantee and Accident Co. (1926), 22
Alta. L.R. 306; 4 D.L.R. 874; Blackman v. Regem (1924),
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S.C.R. 406). Appellant obtains no assistance from the terms
of the bond. It is conditioned upon liability to pay.

On the question of estoppel by negotiations under an ultra vires
statute we were referred (as analogous) to cases where the wlira
vires acts of corporate bodies were considered in relation to its
bearing on the conduct of sharcholders aware of the illegal act.
(Gregory v. Patchett (1864), 33 Beav. 595; Towers v. African
Tug Company (1904), 1 Ch. 558.) I can see no analogy. Ifa
statute is declared wllra vires it disappears; if the act of a com-
pany is illegal the corporate body remains.

Onee it is determined that appellant cannot rely upon an
agreement (and it was not specifically pleaded) liability can only
rest, if at all, on the terms of the bond, the statute disappearing
and, as already intimated, the bond standing alone is conditioned
only for the due payment to His Majesty of any duty to which
the property coming into the hands of the executor “may be found
lable.” That means liable under the Aect.

The statement by Street in his work on “The Doctrine of Ultra
Vires” at 436 that “a party who has acquiesced in an ullra vires
statute may be estopped from complaining of it” and in which
Montreal City v. Montreal Harbour Commussioners (1926), A.C.
299 is referred to does not help appellant. The author appears
to recognize that “acquiescence” under a statute in the legal sense
to prevent the assertion of a right is extremely unlikely. Every
citizen not in revolt against comstituted authority in a sense
acquiesces to the operation of statutes. Ile continues to do so
until it disappears and it is then of no further validity except that
in respect to an wltra vires Aet a presumption of power may be
held to arise after long exercise of certain statutory authority.
The gist of the judgment of the Judicial Committee is found at
pp- 313-14.  The bed and foreshore were vested in the Crown in
the right of the Province. Could the Province complain of
extensive works carried on by the Dominion Government on
Provineial property? The answer was in the negative but not
for a reason applicable to the case at Bar. The Province passed
a statute which “veferred to and impliedly sanetioned the opera-
tions of the Harbonr Commissioners™ and by that and other Acts
vaived (as it had the power to do) any claim to interfere with
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existing works; in other words it sanctioned a trespass. The
question of ultre vires did not arise on this aspect of the case. It
was simply held that the Province had in faet exercised its
undoubted right to permit the works to proceed.

Attorney-General for Ontario v. Railway Passengers Assur-
ance Co. (1917), 41 O.L.R. 234; (1918), 43 O.L.R. 108 was
also relied upon. I only add this to the statement of the trial
judge that, in any event, whether or not required by statute, a
bond or contract was in fact entered into. It was good as a con-
tract and explicit in its terms. It may not have been necessary to
give it inasmuch as the provisions of the Act under which the
bond was demanded was said to be ultra vires but it was executed
in effect gratuitously and served a useful purpose. I doubt if it
was necessary to put it upon any other ground. I think Middle-
ton, J. had this point in mind when he stated at p. 110:

The bond was given and the licence obtained. It is quite beside the mark
to say now that the company might have done business in Ontario without
a licence.

I have already stated why the same considerations do not apply
“to the bond in the case at Bar.

Appellant really relied I think on the existence of an agree-
ment made out by acts and by letters ¢xchanged. Even if con-
ceded that it was sufficiently pleaded it culminated in a bond and
no action can be maintained upon it unless it is shewn that the
condition under which it was given was broken and that is not
now possible.

I would dismiss the appeal.

McQuarrig, J.A. 0 I would dismiss the appeal for the reasons
stated by the learned trial judge.

Appeal dismissed, Macdonald, C.J.B.C. and
MePhillips, J.A. dissenting.

Solicitors for appellant: Wood & Bird.
Solicitors for vespondents: Walsh, Bull, Housser, Tupper &
Ray.
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WILLS v. SWARTZ BROS. LIMITED, AND HUDSON.

Negligence—Damages—Collision at Intersection—Right of way—=Substan-
tial prior eniry on intersection—~Contributory Negligence Act, B.C.
Stats. 1925, Cap. 8.

The plaintiff, who was driving his car north on Blenheim Street in Van-
couver, on reaching 14th Avenue, looked to his right and saw the
defendant’s truck about 100 feet away from the intersection and coming
towards it. He proceeded to cross the intersection and when nearing
the opposite side the rear of his car was struck by the defendant’s truck.
The action was dismissed.

Held, on appeal, reversing the decision of FIsuEeR, J. (MarTIN, J.A. dissent-
ing and Macponarp, J.A. dissenting in part), that the plaintiff was
some twenty feet on the intersection before the defendant reached it,
and the rule applies that where one party is substantially in the
intersection at the time the other reaches it the party in possession
should be allowed to proceed without interference.

Per MacpoxNarp, J.A.: That the Contributory Negligence Aet applies and
the plaintiff should be assessed 60 per cent. of the damages.

APPEAL by plaintiff from the decision of Frsuer, J. of the
10th of April, 1934, in an action for damages arising out of a
collision between the plaintiff’s motor-car and a truck belonging
to Swartz Bros. Limited and driven by their employee the
defendant Hudson. On the 2nd of January, 1934, the plaintiff
was driving his car north on Blenheim Street in Vancouver, and
on reaching 14th Avenue he proceeded to eross the intersection.
When about two-thirds of the way across the intersection he was
run into by a truck driven by the defendant Hudson, coming
from the east on 14th Avenue. The truck struck slightly to the
rear of the right side of the plaintiff’s car. It was found on the
trial that there was not excessive speed on the part of the
defendant, that both parties entered the intersection about the
same time, or at any rate that the plaintiff had not made a
reasonable and substantial entry upon the Intersection so as to
displace the right of way that the driver on the right had, and
the action was dismissed.

The appeal was argued at Viectoria on the 5th and 6th of July,
1934, before Macpovarp, C.J.B.C., Marrtix, McPHirires,
Macpovarp and McQuarrie, JJ.A.
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W. H. Campbell, for appellant: When the plaintiff reached
the intersection he slowed down and looking to his right saw the
defendant’s truck about 100 feet away from the intersection.
He then put on gas and proceeded to cross. The truck hit the
rear portion of the right side of the plaintiff’s car. The plaintiff
proceeded to cross at about 15 miles an hour, and when hit was
going at about 20 miles an hour. The lack of look-out on the
part of the defendant was the cause of the accident. It was
raining at the time. The defendant did not see the plaintiff
until he was at the intersection. There was no excuse for this.
He was going from 20 to 25 miles per hour, which is excessive
in the ecircumstances. In any case there was contributory
negligence: see Collins v. General Service Transport Ltd.
(1926), 38 B.C. 512. Even when he saw the plaintiff the
defendant did not apply his brakes.

Crarg, K.C., for respondent: There is very conflicting evi-
dence in this case and the learned judge concluded that the case
should be decided on the defendant’s evidence. The trial judge
should not be upset in a case like this where it is entirely a
question of evidence unless the Court is convinced that he was
clearly wrong.

Campbell, replied.
Cur adv. vult.

2nd October, 1934.

Macpoxarp, C.J.B.C.: This was a ecollision between an
automobile of the plaintiff and a motor-truck of defendant at the
intersection of Blenheim Street and 14th Avenue, in Vancou-
ver. The appellant approached from the south on Blenheim
Street and stopped or slowed up at the street line, the south
boundary of 14th Avenue, and looked for other vehicles in the
intersection. He saw defendant’s truck 100 feet to the cast of
the east boundary of Blenheim Street and found the intersection
clear of traffic. Ie proceeded to eross it at a speed of 15 to 18
miles per hour. He travelled on the intersection a distance of
approximately 50 feet to the point C, the point identified on the
map Exhibit 2, where he was struck on the back part of his car
by defendant’s truck. Now the distance from the boundary
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crossed by the appellant to point C was, as I have said, 50 feet.
The distance from the boundary crossed by defendant
(vespondent) to point C was 30 feet. It is therefore demon-
strated that the appellant was about 20 feet within the
intersection when the respondent reached the boundary line.
The vision of both parties was clear; there was no interference
at all.  The respondent says that the appellant was not in the
intersection when he reached it. This is, of course, physically
impossible, since he was in the intersection and within 30 feet
of point C when the respondent reached the boundary. The
respondent came on nevertheless and says he did not see the
appellant until he was within a few feet of him.

It was argued by respondent’s counsel that both cars were
going at the same speed. This is practically so, but not quite
since defendant was travelling at from 20 to 25 miles an hour
while respondent was travelling 15 to 20. We, therefore, have
this situation, that the appellant was within 30 feet of point C
when the respondent was at the boundary line, and the respondent
came on without paying any attention to his surroundings until
he ran into the back of the appellant’s car. Now the cases in our
Courts are clear that where one party is substantially in the
Intersection at the time the other reaches it the party in posses-
sion is to be allowed to proceed without interference and if the
other party then interferes he is guilty of sole negligence. That
advantage is clearly demonstrated in the present case. There
is no question of believing one party or the other. No question
of credibility arises and therefore I have no hesitation in
allowing the appeal without any division under the Contributory
Negligence Act.

Marrry, JLA.: In my opinion the learned judge has reached
the right conclusion on the particular facts of this case, which
present some unusual aspects, and therefore the appeal should
be dismissed.

McPuirurpes, J.A.: I concur in the judgment of my learned
brother McQuarrie who has in his very careful and complete
judgment, accompanied with quotations from the evidence
adduced at the trial, made it abundantly clear that the plaintiff
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was entitled to suceeed at the trial. It is true that according to
our local law the right of way is accorded to the vehicle coming
to the crossing or intersection of two roads from the right but
that right can only be reasonably exacted and not as against one
occupying the intersecting road that is appreciably in the
intersection and proceeding forward. No right exists as was the
case here of coming on, not looking and crashing into the motor-
car already in occupation of the road and entitled to pass clear
of the vehicle on the right. There must be some limitation upon
this right, it cannot be one of in terrorem. This would mean
stoppage of all tratfic. Lord Sumner in Rex v. Broad (1915),
A.C. 1110 at p. 1115, the leading case upon the point, said:

Where a highway is crossed at right angles as of right priority of passage
belongs to the first comer; he has a right to be on the ecrossing, and, so long
as he is crossing with all convenient speed, the second comer cannot
disregard or object to his presence, but must wait his turn if he cannot pass
clear.

I would allow the appeal, the damages to be as assessed by the
learned trial judge to meet the event of a reversal of his
judgment thus obviating any further assessment of damages. I
would also dismiss the counterclaim.

Macpoxarp, J.A.: Appeal by plaintiff from the judgment of
Frsurr, J. dismissing his action for damages for injuries
received when his car collided with a truck driven by respondent
Hudson, an employee of respondent Swartz Bros. Limited, at
the intersection of Blenheim Street and 14th Avenue in Van-
couver. The trial judge found that Hudson had the statutory
right of way at the intersection. In testing the accuracy of this
view we should accept his evidence. Appellant was proceeding
north on Blenheim Street and Hudson was approaching the
intersection from the right. e, therefore, had the right of way
unless before he reached the intersection the appellant had
substantially and reasonably entered upon it.

The intersection having regard to property lines was 66 feet
in width each way, while the distance from curb to curb was 27
feet. The manhole on Exhibit 6 indicates the centre of the
intersection and the collision took place a few feet north of that
point.  Respondent Hudson was travelling at from 20 to 25
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miles per hour and he estimated that appellant was travelling at
the same rate of speed. Accepting these facts it does not follow
that because the collision occurred a short distance north of the
centre of the intersection, thus indicating that appellant nearly
succeeded in crossing in safety having travelled 47 feet in the
intersection while Hudson traversed a much shorter distance in
that arca, that the latter lost the right of way. Respondent’s
clear right in this respect must not be whittled away by too fine
an estimate of distances. Assuming the eollision occurred where
indicated on Exhibit 6 if two cars approached that point from
points equally distant at the same rate of speed, the driver to the
right should be permitted to pass. The latter only loses his right
of way when as already stated he finds on approaching the
intersection that it is reasonably and substantially occupied by
another car. All the circumstances must be considered. A
driver might be substantially in the intersection without aequir-
ing a right of way if for example he increased his speed to gain
that position.

It should also be observed that by respondent Mudson’s
evidence when he arrived at a point marked A on KExhibit 6
appellant was at point B, both points being within the
intersection having regard to property lines. It is clear that if
this evidence is accepted as substantially correct, and we must
assume that it was accepted with the qualification that one cannot
speak of relative positions with complete aceuracy, respondent
Hndson did not lose his right of way. It is a question of fact
and while it is conceivable that if appellant’s evidence had been
accepted the trial judge might have found that he did lose it, we
cannot say that he was clearly wrong in reaching the opposite
conelusion. It follows that appellant was negligent in asserting
a right of way that he did not possess.

A further question arises. Was respondent Hudson guilty of
negligence which jointly with the negligence of the appellant
caused the aceident 7 He savs that when he arrived at the point
' on Exhibit 6 on 14th Avenue, he looked to the left, his line
of vision extending 50 feet southward from the intersection on
Blenheim Street and that appellant’s car was not in sight. T
think it follows bevond doubt, having regard to relative speeds
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and the point of impact, that if he looked as stated at the point
referred to he did not do so effectively. Ile said appellant was
approaching the intersection at the same rate of speed as he was
travelling at that time. If that is so he would be within his line
of vision when he looked to the left from the point F. If,
however, as Mr. Craig suggests we should not be guided by his
mere estimate of speed and giving effect to that view assume that
appellant was driving faster, it would still follow as shewn by the
evidence that he should have seen appellant’s car if within 150
feet of the intersection.

After looking to the left at the point I, Hudson did not look
again in that direction until he reached the point A on Exhibit
6. It is true that in the interval he looked to the right as he was
obliged to do to see if exposed to traflic from that direction. It
is also true that some shrubbery on the north-east corner of 14th
Avenue and Blenheim Street, obstructing the view in that
direction, made it necessary to look carefully to the right. It
does not follow, however, that he could not and should not look
again to the left before reaching the point A. That oversight
was fatal as it deprived him of ability to avert danger. If he
had locked to the left at a point midway between points I and
A or even sooner, as I think he should, he would have had time
to apply his brakes effectively or to swerve behind appellant’s
car. e did not keép a proper look-out. It is true that the trial
judge did not view his conduet in this light but this conclusion is
based upon Hudson’s evidence and necessary inferences from
physical facts.

When Hudson reached the point A he tried to remedy his fault
by applving the brakes while appellant on the other hand
continued throughout on his course without making any effort by
applying his brakes or otherwise to avoid the collision. In this
situation a question of ultimate negligence might arise. It is
difficult, however, to apply that doetrine or to segregate original
and subsequent acts of neglizgence in collisions of this sort where
events transpire so quickly and more particularly in view of the
fact that at the point A where respondent Hudson seeks to obtain
credit for applying his brakes it was of no avail to do so. He
should have applied his brakes sooner and could have done so
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had he been keeping a proper look-out. It is a proper case for
the application of the Contributory Negligence Act. I think,
however, that the greater blame is attributable to appellant. He
asserted a right of way which he did not possess and in addition
took no steps to avoid the collision. I would assign 60 per cent.
of the blame to him.

The appeal should be allowed in part.

McQuagrie, J.A.: This case arose out of a collision between
a motor-truck owned by the defendant Swartz Bros. Limited,
driven by the defendant Hudson who was the servant or agent of
the defendant Swartz Bros. Limited and was acting in the course
of his employment, and a motor-car owned and operated by the
plaintiff. The collision occurred on the 2nd day of January,
1934, at about 12.30 p.m. at the intersection of Blenheim Street
and 14th Avenue West in the City of Vancouver. The plaintiff
was seriously injured and his motor-car badly damaged. The
defendant’s truck was also damaged to the extent of $106.85 for
which amount there is a counterclaim. The learned trial judge,
while dismissing the action and allowing the counterclaim to
provide for the contingency of his being wrong, assessed the
plaintiff’s general damages at $5,000 and the special damages as
claimed, at $663.40. There is no dispute about the quantum of
damages. Reference to the pleadings indicates that both parties
to the action alleged against the other party almost every
conceivable deseription of negligence but there is very little
difference between them as to the facts which are not at all
complicated. Both parties apparently very largely rested their
cases on the extraets from the examination for discovery of the
defendant Hudson filed by the plaintiff at the trial. That
evidence therefore is most important and must be subjected to
close serutiny. It appears to be clear that the defendant’s truck
ran into the plaintiff’s motor-car and that the real point in
controversy is not whether the defendant’s truck caused the
injuries complained of, which may be taken to be admitted, but
whether the negligence of the plaintiff or the defendant Hudson
was responsible for the collision and possibly whether both were
not to some extent to blame. There seems to be no question of
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unreasonable speed on the part of either vehicle in approaching
the intersection. It is admitted that both were going at about
the same speed or between 20 and 25 miles per hour when they
came to the intersection. Both vehicles were apparently in their
proper positions on the roads on which they were travelling. In
the second last paragraph of his reasons for judgment the learned
trial judge says:

I find that the plaintiff was not keeping a proper look-out, and
that he should not have crossed that intersection, and that the accident was
caused by the negligence of the plaintiff in not keeping a proper look-out
and giving the defendant driver the right of way.

I do not think that the evidence warrants any such finding and
the plaintiff’s evidence shews not only was he keeping a look-out
but that he actually saw the defendant’s truck in good time. In
my opinion the plaintiff, if he made any mistake at all, which is
not clear, it was purely an error of judgment in the agony of
collision in thinking that he had sufficient time to get across the
intersection in front of the truck. As a matter of fact it would
appear manifest from the position of the injuries to the
plaintiff’s motor-car which were all at the rear of the front door
thereof, and the admissions of the defendant Hudson on his
discovery, that the plaintiff had practically succeeded in getting
across the intersection and if the defendant had been keeping a
proper look-out for the plaintiff’s car he might easily have
stopped -and there would have been no collision. In that
connection it should be noted that the plaintiff’s car was well
over on the right side of the intersecting street on which the truck
was travelling when the plaintiff’s car was struck. It appears to
ute that the defendant Hudson on his own admission confined his
attention immediately prior to the collision to a suspected danger
due to the presence of bush on his right side of the road which
danger did not in fact exist and neglected to take proper precau-
tions in regard to traffic approaching from his left. IHe admitted
that between point I on Exhibit 6, where he says he looked to
the left and did not see anything, and point A where he first saw
the plaintitf’s automobile, being a distance of about 50 feet, he
did not look to the left at all but directed his attention exclusively
to the supposed danger on his right side. If he had kept a proper
look-out on his left side as well as on his right he would
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necessarily have seen the plaintiff’s car approaching sooner than
he did and could have stopped before striking it without any
difficulty. T therefore regard the defendant Hudson as being
entirely responsible for the collision. I have mentioned the
extracts from the examination for discovery of the defendant
Hudson and would quote therefrom the following: [His Lord-
ship set out the evidence at length and continued. ]

The plan referred to was Exhibit 6. Immediately after the
collision the defendant Hudson did not deny that he was
responsible for it as will appear from the following extracts from
his examination for discovery. [His Lordship read the evi-
dence. ]

Section 21 of the Highway Act provides as follows: [His
Lordship read the section. ]

The truck was bound to avoid running into the plaintiff’s car
if reasonably possible and the defendant udson displayed the
utmost disregard of the duty and responsibility incumbent on
the driver of such a heavy and dangerous vehicle in the circuam-
stances.

I would allow the appeal and direct that judgment be entered
in favour of the plaintiff for the amount tentatively assessed by
the learned trial judge and that the counterclaim be dismissed.

Appeal allowed, Martin, J.A. dissenting, and
Macdonald, J.A. dissenting in part.

Solicitor for appellant: W. H. Campbell.
Solicitor for respondents: .J. F. Downs.
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ropERTSON, BEKRTRAND v. NEILSON AND CITY OF VANCOUVER.
I

Negligence——Damages—Parking of cars on street—Acoident to wayfarer—
Nuisance—City authority——ILiability—B.C. Stats. 1921 (Second Ses-
Oect. 27. sion ), Cap. 55, Sec. 320; 1928, Cap. 58, Sec. 38—City By-law 1874.

1934

BERTRAND  Section 320 (1) of the Vancouver Incorporation Act provides that “Every
©

NEILSON public street, road, square, lane, bridge, and highway in the city shall,

AND .« . . be kept in reasonable repair by the city” and city By-law

CITY oF 1874 provides that it shall be unlawful for any person in charge, control,
VANCOUVER

or in possession of a vehicle to permit same “to stand or remain station-
ary for any period of time on the school side of any street fronting or
immediately adjacent to any school grounds on school days during
school hours.”

Workmen engaged in building an addition to a school in the City of Vancou-
ver parked their cars on the school side of a street adjoining the school
grounds. The plaintiff (daughter) coming to the sidewalk from the
school grounds proceeded along the sidewalk a short distance and passed
between two of the parked cars to cross the street. On reaching the
middle of the road she was struck by an automobile driven by the
defendant Neilson and injured. The plaintiffs claim: (1) That the
automobiles in the streét constituted a nuisance at cowmmon law which
the city permitted to be there; (2) that the parking of automobiles on
the street put it in a state of disrepair and there was a breach of duty
on the part of the city under section 320 of the Vancouver Incorporation
Act, 1921; (3) that permitting a breach of By-law 1874 in allowing cars
to stand on the school side of a street constituted negligence.

Held, that assuming the parked automobile did affect the girl’s ability to see
the on-coming car and created a nuisance the city would be entitled to
a reasonable time within which to remove it and in the cireumstances
suflicient time had not elapsed in this case to render the city liable, and
the presence of the automobiles on the street was not a failure on the
part of the city to keep same in “reasonable repair” under said section
320.

A(?’J,‘l()x by father and daughter for damages resulting from
the daughter being run into by an automobile while crossing a
road after coming out from between two automobiles which were
parked at the curb. The facts ave set out in the reasons for
judgment. Tried by Ronrrrsox, J. at Vancouver on the 17th
of October, 1934

Statement

J. A. Russell, and K. N. E. Elliol!, for plaintiff.
McCrossan, K.C., and Lord. for City of Vancouver.
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27th October, 1934.
Roserrsox, J.: The plaintif’s father and daughter (by her
next friend) sue the City of Vancouver (hereinafter called the
city) for special and general damages, arising out of an accident

which oceurred on the 23rd of October, 1929. The plaintiff was -

then nine years old and a pupil at Bayview School, situated at
the southwest corner of Collingwood Street and 6th Avenue in
the said city. A large addition to the said school was being built
on the south side thereof and workmen, who were engaged in the
said work had parked their automobiles on Collingwood Street
opposite the entrance to the said school. As shewn by Exhibit 1
there were five automobiles parked close together on the west side
of the street, the most northerly one being almost at the intersec-
tion of 6th Avenue and Collingwood Street, and these automo-
biles, starting from the most southerly one are numbered on said
Exhibit, from 1 to 5. There was also an automobile parked on
the east side of Collingwood Street about opposite car No. 4 as
shewn on Exhibit 1. Kach of the said six antomobiles was
parked parallel with the curb. There was no fence aronnd
the school grounds. There was a pathway from the entrance to
the school “in a perpendicular line to the sidewalk.” There was
a coment-mixer on the sidewalk, south of this pathway, where
workmen were mixing cement. The plaintiff came ount of the
school entrance about 3.20 p.m. and because of the cement-mixer,
and the men working there, turned north a short distance along
Collingwood Street and then passed between cars 4 and 5 and,
after so passing, looked to see “if any vehicles were coming
along’ and, as she did not see any, proceeded on her way across
the street and when about the centre, was struck by an automo-
bile, driven by one Neilson. She presumes that the automobile
which struck her must have been coming east on 6th Avenue and
turned south on Collingwood Street. She and her father now
sue the city for special and general damages. Originally Neil-
son was a party to the action but later on proceedings against
him were dropped. Upon these facts the plaintiff’s counsel
submits: (1) That the automobiles in the street constituted a
nuisance at comuon law which the city permitted to be there;
(2) that the parking of the automobiles on the street put it in a
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state of disrepair and therefore there was a breach of the duty to
keep the street in reasonable repair as required by section 320 of
the Vancouver Incorporation Act, 1921, Cap. 55, B.C. Stats.,
1921 (Second Session), as amended by section 38 of Cap. 58 of
1928, reading as follows:

320. (1.) Every public street, road, square, lane, bridge, and highway in
the city shall, save as aforesaid, be kept in reasonable repair by the city.

At the time of the accident in question there was in force in the
city By-law 1874 Street Traflic and Parking By-law, passed
pursuant to a section (section 163, subsection (135)) in the said
Act which permitted the city’s council to pass by-laws for “pro-
hibiting, controlling, limiting, restricting, defining and allotting
areas, parts or spaces of streets, lanes or public places for parking
all varieties of vehicles. Subsection L, section 54 of the said
by-law provided that it should be unlawful for any person in
charge, control, or in possession of a vehicle (which includes
automobiles), by virtue of section 4 (7) to permit the same
to stand or remain stationary for any period of time on the school side of
any street fronting or immediately adjacent to any school grounds on school
days during school hours.

The plaintiff submits that permitting a breach of this by-law
constitutes “negligence” on the part of the city. There is no
evidence to shew what the school hours were and, presumably,
when plaintiff was crossing the street in question, school was
over; but apart from this, the breach of a permissive by-law,
such as the one in question, does not render the city liable.

In Sheppard v. Glossop Corporation (1921), 3 K.B. 132 it
was held that where an urban authority was given a discretion,
but no obligation was imposed on it, to light the streets and it had
begun to light the streets it was not bound to continue doing so
and that having done nothing to make the streets dangerous, it
was under no obligation to the plaintiff who was injured because
the street lights were out. See also Stevens-Willson v. City of
Chatham (1934), S.C.R. 353 at p. 363 where Duft, J. approved
of the judgment of Davis, J.A. in the Court below which is to be
found in (1933), O.R. 305 at p. 321 and particularly pp. 327-8
where the learned judge refers to the case of Sheppard v. Glossop
Corporation, supra. See further Samitary Commissioners of
Gibraltar v. Orfila {1890), 15 App. Cas. 400 referred to by Mr.
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Justice Duff, as he then was, in the Stevens-Willson case, supra,
where, at p. 411, Lord Watson, delivering their Lordships’
judgment said:

But in the case of mere nonfeasance no claim for reparation will lie except
at the instance of a person who can shew that the statute or ordinance under
which they act imposed upon the commissioners a duty toward himself which
they negligently failed to perform.

In my opinion therefore the by-law has nothing to do with the
question of the defendant’s liability.

Assuming that the parking of automobile No. 5 created a
nuisance, the question is, was it the causa causans of the acei-
dent? The girl does not say that if it had not been for the
parked automobile she would have seen Neilson’s automobile
coming east on 6th Avenue. As a matter of fact the girl had
passed the nuisance and was on the highway beyond the car and
it is difficult to see how the car could have affected her ability
to see Neilson’s automobile. There was no evidence given as to
the kind or size of automobile No. 5. I shall assume, however,
without deciding, for the purpose of this judgment, that the
parked car did affect her ability to see Neilson’s automobile.
Then did the parking of the automobiles constitute a nuisance or
rather did the parking of automobile No. 5 constitute a nnisance
for the parking of the other cars did not in any way affect the
girl’s ability to see an automobile approaching from 6th
Avenue ! No evidence was led to shew how long this automobile
had been upon the street. The plaintiff’s counsel submits that
as it was a workman’s car, who, usually, go to work at 8
o’clock in the morning, it was a fair inference that the car had
been parked there from 8 a.n. I do not think it is a proper
inference for no doubt various classes of work were being done
upon the school building and workmen might be arriving to do
their part of the work at various times during the day but I shall
assume, for the purpose of my judgment, that automobile No. 5
was parked at 8 o’clock in the morning on the date of the accident
and remained there all day.

It seems clear, apart from any right to park given by a by-law
pursuant to statutory authority, a parked automobile may con-
stitute a nuisance. In Rex v. Cross (1812), 3 Camp. 224 the
defendant was indicted for permitting coaches to stand for a
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long and unreasonable time on the highway in front of his place
of business. Lord Ellenborough said (pp. 226-7):

And is there any doubt that if coaches on the oceasion of a rout, wait an

unreasonable length of time in a public street, and obstruct the transit of
His Majesty’s subjects who wish to pass through it in carriages or on foot,
the persons who cause and permit such coaches so to wait are guilty of a
nuisance . . . . Upon the evidence given, I think the defendant ought
clearly to be found guilty. The King’s highway is not to be used as a stable-
yard.
The facts in Welkins v. Day (1883), 12 Q.B.D. 110 were that
the servants of a farmer, who farmed lands on both sides of a
highway, removed a roller from one of his fields across the
highway to the gate of the opposite field, and, taking away the
horses, left the roller on the green-sward at the roadside with its
shafts turned up but projecting a few inches over the metalled
part of the highway intending it to remain there until it should
suit their convenience to draw it away. Grove, J. said at pp.
113-4:

I am of opinion that the plaintiff in this case is entitled to judgment.
Rex v. OUross [ (1812)1, 3 Camp. 224, Rex v, Jones [ (1812)], 3 Camp. 230,
and Harris v. Mobbs [ (1878) 1, 3 Ex. D. 268 are distinct authorities to shew
that all the Queen’s subjects are entitled to the free and unobstructed use
of the highway, and that an action will lie for an injury resulting from “an
occupation of a part of the highway amounting fo an obstruction and preven-
tion of its free user by the public to an extent which is unreasonable.” Iere
was unquestionably a legal nuisance, and an undoubted injury resulting
from that legal nuisance. How can we say that that is not actionable? If
the accident had happened whilst the person in charge of the roller was
opening the gate for the purpose of passing with it into the field, it might
have been said that he was fairly and reasonably using the highway. But
that was not so. The roller was left standing on a portion of the highway,
because it was more convenient to leave it there until the harrowing in the
field was done. The defendant was not using the highway for any lawful
purpose; he was making it a standing ground for his machine to suit his own
purposes.

The right to park was also considered by Riddell, J.A. in
Brain v. Crinndan (1930), 66 O.L.R. 223 at 226 as follows:

The right of one with a vehicle upon a highway to stop temporarily for the
legitimate purposes of his business is quite beyond question: Pratt & Mae-
kenzie’s Law of Highways, 17 Ed. (1923), p. 134 et seq. In Rex v. Cross
{1812), 3 Camp. 224, Lord Ellenborough, C.J., said: “A stage-coach may
set down or take up passengers in the street . . . but it must be done
in a reasonable time . . ' Cf. Robinson v. London General Omnibus Co.
Ltd. (1910}, 74 J.P. 161. That the right exists to stop for a reasonable time
upon a street for the purpose of loading and (or) unloading goods is clear;
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and whether the user is excessive is a question of fact in each case: Attorney-
General v. W. H. Smith & Son (1910), 74 J.P. 313. The recent case of
Atiorney-General v. Brighton and Hove Co-operative Supply Association
(1900), 1 Ch. 276 (C.A.), makes this beyond controversy. In that case the
defendants had a number of vans, which they kept coming and going
throughout the day, stopping before their warehouse for a time sufficient to
load, ete.—it was held that it would be absurd to consider the stopping of a
cart opposite a grocer’s for five minutes, to take up goods, a nuisance, “It
is always a question of degree” (p. 282). And (p. 283) Vaughan Williams,
L.J., says: “Now a highway is intended primarily for the purpose of the
passage of Her Majesty’s subjects, but it is also for the purpose that those
who pass along it shall be able to stop at the houses which abut on the
highway and either take up or discharge goods or persons there. The fact
that in doing this you temporarily reduce the width of the roadway does not
make the act unlawful, and does not make your obstruction unlawful . . .»
And the language of Lord Ellenborough in Rez v. Jones (1812), 3 Camp.
230, 231, is adopted: “A cart or wagon may be unloaded at a gateway; but
this must be done with promptness.” The conclusion is reached that the
question to be answered in each case is: Was a particular user necessary or
reasonable ?

One of the cases referred to by Riddell, J.A., supra, is that of
Altorney-General v. Brighton and Hove Co-operative Supply
Association (1900), 1 Ch. 276 (C.A.) where Romer, J.A., at
p. 286, said:

for I think that it practically amounts to an appropriation by
them of at least half the highway for several hours in every day (except

Sundays) exclusively for the purposes of their business, making it as it were
a part of their business premises, a private yard of their own; .

Assuming then that automobile No. 5 had been parked from
8 o’clock on the day of the aceident I would find that it was a
nuisance at common law and the person parking the same would
be liable for damages resulting from such nuisance. The ecity,
however, would only be liable at common law if it knew, or might
have known, of the existence of the nuisance and permitted it to
continue, and damages resulted therefrom. See Rice v. Town of
Whitby (1898), 25 A.R. 191 where the facts were that a house
which was being moved had been left on a highway during the
night without a watchman or warning lights. The plaintiff was
driving past the house during the night, his horse took fright and
he was injured. Osler, J.A., pp. 197-8, said:

I understand the law of this Court in relation to such a claim as forms
the subject of this action to be in accordance with what is laid down in the
head-note to Castor v. Corporation of Uxbridge (1876), 39 U.C.Q.B. 113,

viz., that municipal corporations are responsible for damages caused to
travellers by obstructions placed upon the highway by wrongdoers of which
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the corporation have or ought to have knowledge, and that the road is out
of repair when by the existence of such obstruetions it is rendered unsafe or
inconvenient for travel. It is of course implied in this statement that a
reasonable time has elapsed after such notice to enable the corporation to
remove such obstructions or take proper measures to guard against accidents
arising therefrom. I am aware that it was not necessary for the decision
of that case to lay down this proposition, but it was subsequently expressly
approved by this Court in Mamwell v. Township of Clarke (1879), 4 A.R.
460, where it is said that it established no new principle. It merely applied
the well established doctrine in a case where the safety of travellers on the
highway was endangered by obstacles placed on the road by a stranger just
as it might have been endangered by an excavation made in a highway by a
stranger, the effect in either case being to put the road out of repair.

In the same case, Moss, J.A., at p. 203, said:

Until the building was brought to a standstill for the night, and it was
made to appear that from its situation it was likely to become a dangerous
obstruction upon the highway, there was no liability upon the corporation.
and its subsequent liability, if any, depends upon whether it received notice
of the matter and thereafter suffered more than a reasonable time to elapse
without taking steps to remove the obstruction or to guard the public
against it.

Again, assuming that the automobile was parked at 8 a.m., it
it impossible to say the city was liable. There is no proof of
actual notice to the city. There are many thousands of auto-
mobiles parked daily in large cities like Vancouver, many of
them but a reasonable time, for legitimate purposes of business,
and, it may be that there are many which are parked for an
unreasonable length of time, and therefore become nuisances. The
city could not tell whether an automobile had become a nuisance
by reason of its being parked without knowing when, and how
long, the automobile had been parked, and, the purpose for which
it had been parked. It can be easily seen that in a large city
with hundreds of streets and thousands of automobiles it would
be almost an impossibility. As determined in the Town of
Whitby case, supra, apart from express notice, sufficient time
must have elapsed from the creation of the nuisance so as to
entitle the Court to hold that the city ought to have had knowledge
thereof and thereafter the city would be entitled to a reasonable
time within which to take steps to remove the nuisance. I am
unable to say in this case that the city ought to have had notice.

Finally, assuming that the parked automobile was a nuisance,
can it be said that its presence on the highway was a failure on
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the part of the city to keep the same in “reasonable repair” and
is it thereby liable under section 320, supra?

In Mawwell v. Township of Clarke, supra, it was held that the
municipality had not committed a breach of its statutory duty
“to keep in repair’” where, although some wood was left upon the
bed of the road, a portion thereof was free from obstruction. In
O’ Neil v. Windham (1897), 24 AR. 341 at 349 Osler, J.A,,
after referring to Maxwell v. Township of Clarke, points out
that in the latter case, Castor v. Corporation of Uxbridge (1876),
39 U.C.Q.B. [113] was approved but was distingnished from
Mazwell v. Township of Clarke on the ground that in Castor v.
Corporation of Uxabridge the road was encumbered by telegraph
poles,
one of which upset the vehicle in which the plaintiff was riding, whereas, in
the latter, [Maxwell v. Township of Clarke] although the wood may have
encroached a few feet on that part of the highway on which it was possible
to ride, the plaintiff’s horse did not come in contact with it, and would have
passed it without diffieulty or inconvenience if he had not been startled by
its appearance.

He further says as follows:

1t was held in short that the obligation to keep in repair did not include
the duty of keeping it free from objects, which, while thev do not block the
way of the traveller, may, nevertheless, be calculated to frighten horses.

The decision, as I read it, assuming negligence or negligent ignorance on
the part of the corporation to have been proved, would have been different
had the plaintiff suffered in consequence of having come into actual eollision
with the wood, thus shewing that the way had been actually obstrueted and
damage sustained by reason thereof.

In Colquhoun v. Township of Fullerton (1913), 28 O.L.R.
102 the Appellate Division in Ontario had to consider a case in
which the facts were that the plaintiff’s horse shied at a milk-
stand standing upon a highway, at the side thereof and was so
imjured that it had to be destroyed and it was held that the
defendants were not liable. In referring to the case of Rice v.
Town of Whitby, supra, Mulock, C.J. at p. 104 said:

It was not necessary for the Court to decide, and it did not decide by that
judgment, that such an obstruection, where it merely frightens horses and

thereby causes damage. creates a condition of non-repair, within the meaning
of see. 606 of the Consolidated Municipal Act.

Sutherland and Leiteh, JJ. concurrved: Riddell, J. stating,
unless the Court were prepared to overrule Maxwell v. Town-
ship of Clarke and O’ Neil v. Windham the Court could not give
judgment for the plaintiff.
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The principle of these decisions seems to me to be that where
the aceident is not caused by actual contact with a nuisance,
such as in the case of Castor v. Corporation of Uxbridge, supra,
the highway is not in a condition where it is not in a state of
reasonable repair within the meaning of section 320. I am of
opinion that the same prineiple applies to the facts of this case
and assuming the accident was caused by the parked automobile,
blocking the girl’s vision so that she could not see the automobile
proceeding east on 6th Avenue, this would not put the highway
out of repair.

The action must be dismissed with costs.

Aetion dismissed.

BARKLEY v. PACIFIC STAGES LIMITED.

Practice—Appeal—DBenefit taken under judgment appealed from—Loss of
right of appeal.

In an action for damages in the County Court the plaintiffs entered judgment
in default of dispute note. The defendant then moved to set aside the
judgment and the application was dismissed “with costs to be paid by
the defendant fo the plaintiffs in any event of the cause.” The damages
were assessed at $95, for which judgment was entered. The costs of
the action were taxed and allowed by the registrar, but the costs of the
special application were refused taxation by the registrar who thought
he was bound by the County Court tariff limiting the costs to $20 and
disbursements. Plaintiffs appealed to the County Court judge as to the
item costs of the special application, who upheld the registrar’s dis-
allowance. Plaintiffs appealed to the Court of Appeal by special leave,
but demanded and received the amount of judgment and costs, as to
which there was no dispute. On preliminary objection by the defendant
that the appeal should be dismissed as the plaintiffs had taken a benefit
under the order appealed from:—

Held (Macpoxarp, C.J.B.C. dissenting), that the objection is one which is
consistent with prior rulings of this Court and therefore should be given
effect to, and the appeal dismissed.

L&PPE,\L by plaintiffs from the order of Harrer, Co. J. of the
7th of March, 1934, on rveview of the registrar’s taxation of the
plaintiff’s costs of an action in which judgment was entered in
default of dispute note and in which the defendant’s application
to set aside the judgment was dismissed with costs. The further
facts are set out in the head-note and reasons for judgment.

The appeal was argued at Vancouver on the 5th and 6th of
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April, 1934, before Macpoxarp, C.J.B.C., Marrix, McPuir- CXSI?ETAOLF
rips, Macpoxarp and McQuarrig, JJ.A. R
1934

Woodworth, for appellants.

Carmichael, for respondent, took the preliminary objection
that the plaintiffs having demanded and received from the BA“ELEY
defendant the amount of the costs that were allowed by the order PaCIFIC
appealed from, they were precluded from proceeding with their Sif;i}?s
appeal. They have taken a benefit under the order because the
costs awarded were paid: see Atlas Record Co. Ltd. v. Cope &

Son, Ltd. (1922), 31 B.C. 432; Reid v. Galbraith (1927), 38
B.C. 287; Coleman v. Interior Tree Fruit & Vegetable Com-
mittee of Direction (1930), 42 B.C. 499. Argument

Woodworth, contra: The subject-matter of the appeal is solely

confined to costs ordered to be paid on the dismissal of the
defendant’s application to set aside the interlocutory judgment.
The general costs of the action were admittedly due and payable
and had no bearing whatever on the costs payable under the
above-mentioned order. The cases referred to by respondent’s
counsel do not apply as the benefit taken in those cases had some
bearing on the subject-matter of the appeal.

April 6.

Macpoxarp, C.J.B.C.: I would overrule the objection for
the reasons I have already given, that the only matter before the
learned judge was the special items mentioned in the notice of
motion. Those special items came before him for review, noth-
ing else, and what was asked was that those special items be
disallowed, which he did. He had no right—1I do not say he had
no right, but there was no necessity to review the balance of the MACPONALD,
bill; it was not disputed at all. What happened does not affect CTBG
the substance of the case, and we ought not to give effect to the
objection.

Marrix, J.A.: T am of the opinion, along the line of decisions
of this Court which have been cited by Mr. Carmichael, and
upon which he justifiably relies, that this appeal should not be
entertained because the plaintiffs-appellants have taken a benefit
from the order they now appeal from. The defendant-respond-
ent on the taxation of costs before the registrar was not satistied, -
and a motion to review the same was made by him which came = sa.
before the learned judge below, who upon that motion reduced
the taxation of the registrar at $43.25 to the sum of $32.20.
What the learned judge thus did, rightly or wrongly, and
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whether he proceeded on a mistaken view or a correct view, is
immaterial for the purposes of this objection, because he has
stated (appeal book p. 8) what the result of his review of the
taxation wag, and it is this, that “the plaintiffs’ costs of this
action are hereby taxed at the sum of $32.20.” That was the
final pronouncement of the judge having jurisdiction over the
matter of the costs that could be recovered, and assuming, as I
said, that said judgment was wrong both in form and in substance,
nevertheless what happened was this, that the plaintiffs-appel-
lants asked for and were paid the full amount of the costs that
were thus declared finally to be due, as the order then stated,
and to be the only costs of this action. They thereby took every
possible benefit, not partial benefit but the entire benefit, of the
order in the form in which it stood, and after having done so,
they now essay to appeal to us to get something move under the
same judgment because of alleged error therein. But it is suffi-
cient only to say that, under such circumstances, we cannot go
behind the order to discover what errvors, if any, the learned
judge made in it, becanse the plaintiffs themselves by their con-
duct have debarred us from taking that course, and since the
objection is, to my mind, one which is entirely consistent with
the prior rulings of this Court, it should be given effect to, and
so this appeal must be dismissed.

McPmiceies, JJA.: 1 am of a like opinion. 1 look at this
order on p. 8, and it would he and is no doubt the last order upon
the file in the Court below. True, it was the revision of a taxa-
tion and the results of it ave here, and it is naturally what one
would look for. On searching the files of the office, and finding
this order there, it must be deemed to be the last and final order
until set aside by the Court of Appeal. Now an appeal has been
taken from if, and unless this Court of Appeal changes the terms
of this order, the appellants certainly cannot get any relief. I
ant of the opinion that, apart from there being the right to a
review of the taxation under the practice in the County Court,
His Honour Judge Harrer was not hedged in his jurisdiction
to make this order, and having jurisdietion wntil set aside, it
must be deemed to be the final and determining order. Now it is
a truism that if vou want to appeal from an order in its terms,
vou ought not to be handicapped, because it is a fatal handicap to
have charged against you that you took a benefit under the order
which is under appeal.  Your skirts must be clean and free from
any trammels of that kind.
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Now the appellants here are not in that position. The last
order, and the order presented to this Court, and as I see right

before me, now reads in these terms:

It is ordered that the taxation of the plaintiffs’ costs of this action by the
registrar of this Honourable Court on the 28th day of February, 1934, be
and the same is hereby reviewed and that the items headed, “Costs allowed
by special order” under the dates January 18th, 1934, and January 24th,
1934, other than the actual disbursements, which items total the sum of
$11.05, be and the same are hereby disallowed, and the plaintiffs’ costs of
this action are hereby taxed at the sum of $32.20.

Now that order being made, the appellants’ solicitor writes to
the solicitor on the other side and demands in very peremptory
terms the payment of the $32.20, which can only have relation
to the last order made on a review of the taxation. Therefore,
the appellants are in the position that they have taken a benefit
under the order, and yet seek to appeal. The trouble is that the
Court will not allow the appeal to be opened. Something may
happen that ought not to have happened, but here is an order; a
benefit has been taken under it; it is a good rule, a rule that has
been adopted by the Courts over a long period of time, and I
cannot see that I can arrive at any conclusion than that which is
in consonance with the long line of decisions we have. Therefore,
the appeal should be dismissed.

Woodworth: I may be wrong—your Lordships will correct me
—but may I be allowed to ask Mr. Justice McPurrrips to con-
sider one statement he has made, 1f it is allowable ¢ T have never
done it before at this stage. Would you consider that no appeal
had ever been taken to Judge Harrrr, and the matter was not
before him as to anything but the $11.05 ¢ That is the point.

McPurirres, J.A.: That is your misfortune. Your trouble
is that you cannot get the Court of Appeal to consider it, because
vour action precludes it. At least, that is my view.

Macpoxarp, J.A.: The appeal is from ‘an order where,
although only $11.05 was in controversy, still the costs were
taxed and taxed by the order at $32.20. Now it is sought to set
aside that order, but in the meantime a benefit under the order
was taken. I would quash the appeal.

MeQuarrie, J.A0 T agree with the majority of the Court
that the appeal be dismissed.

Appeal dismissed, Macdonald, C.J.B.C. dissenling

Solicitor for appellants: C. M. Woodworth.

Solieitor for respondent: J. Fred Downs.
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TATROFF v. RAY.

Practice—Appeal—Change of hearing to sitting at another place—Effect of
section 13 (2) of Court of Appeal Act, RS.B.C. 1924, Cap. 52—Juris-
diction—Withdrawal of appeal by consent and notice for another sitting.

Section 13 (2) of the Court of Appeal Act deprives that Court of jurisdic-
tion to change the hearing of an appeal entered on the list in Vancouver
to a sitting in Victoria {or wvice versa), but by consent an order may be
made giving leave to withdraw the appeal from the list and give another
notice for a sitting in another place.

N[OTI()N to postpone the hearing of an appeal, entered upon
the present list, to the next January sitting of the Court in
Viectoria.

Heard at Vancouver on the 2nd of November, 1934, by
Macpoxarp, C.J.B.C., Marrix, McPumirLies, Macpoxarp and

McQuarriz, JJ.A.

(. L. Fraser, for the motion.

Craig, K.C., contra, objected to any postponement, and wished
the appeal to be heard at this sitting as entered.

[Marrrw, J.A. drew attention to section 13 (3) of the Court of
Appeal Act, Cap. 52, R.8.B.C. 1924, which declares that “All
appeals shall be heard in the city in which the same are entered
for hearing.”]

Per curiam: The motion cannot be granted because, as we
have repeatedly decided, the effect of said section is to deprive
this Court of any jurisdietion to direct that an appeal which has
been entered for hearing either at the city of Victoria or Van-
couver shall be heard at any other city. The most the Court has
been able to do in that direction is, if there is consent, to give
leave to withdraw the appeal from the list and give a notice of
appeal for another sitting at Victoria or Vancouver, as the case
may be; but since there is no consent here this motion must be
dismissed with costs.

Motion dismissed.
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MACDONALD-BUCHANAN v. THE CORPORATION OF cousror

YT T e Ty APPEAL

THE DISTRICT OF COLDSTREAM. —_

1934

Municipal law—Water system by-law—DProvision for annual assessments on Oct. 2

all rateable property—Land and improvements—NSubsequent by-laws
exempting improvements—NValidity—B.C. Stats. 1906, Cap. 32, Secs. 68 N, cpoxaLp-

and 139—R.8.B.C. 192}, Cap. 179, Secs. 201 and 281. BUCHANAN
2.
Three by-laws passed by the defendant municipality providing for water- qrolfg;oﬁ‘;'

works, two in 1910 and one in 1912, after reciting that to pay principal DISTRICT OF
and interest it was necessary to raise a certain sum annually and that CorpsTrEam
the whole rateable property of the municipality, according to the last
assessment roll, was a certain sum which included land and improve-
ments, provided that “a rate on the dollar shall be levied and shall be
raised annually in addition to all other rates on all the rateable prop-
erty of the said distriect . . . to pay interest,” ete. In 1932 and
1933 by-laws were passed under section 201 of the Municipal Act
exempting improvements from taxation, and in the same years instead
of raising the respective sums required for sinking fund and interest
by taxation on lands and improvements as indicated by the above
by-laws, raised it by a rate on lands alone. The plaintiff’s improve-
ments being of a smaller proportionate value than the larger portion of
the properties in the district, the exemption of improvements materially
increased her taxes. An action for a declaration that the taxes and
rates for the years 1932 and 1933, which the municipality purported to
impose upon her lands were invalid and for an injunction, was dismissed.

Held, on appeal, affirming the decision of Frsuer, J. (MartIx, J.A. dissent-
ing), that section 139 of the Municipal Clauses Act (B.C. Stats. 1906,
Cap. 32), in foree at the time the by-laws in question were passed,
enabled the council in each year to pass a by-law for levying rates to
meet obligations including those under the by-laws in guestion on both
land and improvements (not more than 50 per cent. of the assessed
value of the latter) or on land alone exempting improvements altogether,
and the amounts required under said by-laws to meet payments of prin-
cipal and interest may be provided for by a rate by-law passed pursuant
to section 231 of the Municipal Act, under which the by-law may
exempt improvements from taxation.

APPEAL by plaintiff from the decision of Fisuer, J. of the
26th of January, 1934, dismissing an action for a declaration
that the taxes and rates for the years 1932 and 1933 which the
defendant purported to impose upon the plaintif’s lands within
the Coldstream Distriet are invalid and void in law, and for an

Statement

injunction restraining the defendant from taking any measures
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for collecting same. The defendant through its reeve and council,
by By-law No. 29 which received the assent of the electors and
was passed on the 30th day of November, 1910, enacted that the
defendant should have power to borrow $8,000 upon its deben-
tures, bearing interest at 5 per cent. per annum, repayable on the
1st of December, 1940, and that until such date $400 and $142.64
respectively to pay interest and provide a sinking fund should be
raised annually by a special rate on all the rateable land and
improvements within the corporation, in addition to all other
rates. By By-law No. 30, passed on the same day, similar pro-
vision was made to borrow $92,000. By By-law No. 34, passed
on the 10th of April, 1912, similar provision was made to borrow
$13,000. These by-laws were all submitted to and passed by the
ratepayers and all contained recitals as to the value of the rate-
able property in the municipality, which values admittedly
included the assessed value of all improvements in the muniei-
pality at the respective dates of passage. All imnposed an annual
rate on “all the rateable property in the municipality.” The
loans were raised for waterworks purposes and the defendant is
still indebted for the whole amount of the loans. Said by-laws
have not been repealed or amended and remain in full force. In
the years 1932 and 1933 the defendant corporation by its annnal
general rate by-laws 162 and 166 attempted to raise the respective
sums required by said by-laws for sinking funds and interest
by a rate upon lands alone within said district, exempting the
improvements thereon. The plaintiff’s property has improve-
ments of a smaller proportionate value than most of the other
properties in the municipality, so this exemption of improve-
ments inereased her taxes by about 38 per cent.

The appeal was argued at Vietoria on the 22nd and 25th
of June, 1934, before Macpoxarn, C.IB.C., Marriy, Mac-
poxarp and McQuannre, JJ.AL

Crease, K.C. for appellant: By-laws Nos. 29, 30 and 34 were
passed to provide money for waterworks and under the hy-laws
the interest and sinking fund were to be levied annually by a
speeial rate on all rateable land and improvements within the
mmicipality.  For the vears 1932 and 1933 the defendant has
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attempted to raise said sums by a rate upon the lands only and CcoUBTOF

. APPEAL
have exempted the improvements. This has worked a hardship ——
upon the plaintiff owing to the smaller amount of improvements 1934
on the plaintiff’s lands. The original by-laws are still in force  Oct. 2.
and the question is whether during their life the municipality 3y, (ooxar.
can tax the land only to raise these special rates. The original BucHANAN
by-laws charge them on “all rateable land and improvements.” Copora-
On the construction of the word “rateable” see The Queen v. DI:IT(;I:CTOFOF
Malden (1869), L.R. 4 Q.B. 326. It means all property capable Corpstream
of being rated: see Coventry Co. v. Assessors of Taxes (1888),
14 Atl. 877. When the by-laws were passed the improvements
were taxed. Certainly they are capable of being rated. We say
the option given under section 231 of the Municipal Act to exempt
improvements does not extend to special rates under loan by-laws
because (a) aby-law under which an obligation has been incurred,
the repeal of which would amount to a breach of faith, cannot be
repealed; (b) under the Act properly construed when money
by-laws were passed special rates were treated apart from the
rates raised for general purposes and the option given to exempt
improvements applied to rates for general purposes only; (¢)
the change in the terms of the basis of the taxation purported to
be made by the annual rate by-laws is in effect, if valid, a repeal
of the money by-laws, which were originally passed on a petition
from the ratepayers and approved by a vote of a majority of the
ratepayers, and such a change or repeal is ultra vires unless made
with the consent of the Lieutenant-Governor in Counecil, which
was never obtained. The municipality can only exempt under
section 281 when it has not already tied its hands by its own acts.
The annual rate by-laws in effect repeal the loan by-laws, which
is a breach of faith with the debenture-holders and with the rate-
payers who voted for the latter: see Alexander v. Village of
Hunitsville (1894), 24 Ont. 665 at p. 667 ; Re Hamilton Powder
Co. and Township of Gloucester (1909), 13 O.W.R. 661 ; Big-
gar’'s Municipal Manual, 11th Ed., 338; Robson & Hugg’s
Municipal Manual, 738. As to the effect of the common law
upon the validity of a by-law see Regina v. Russell (1883), 1
B.C. (Pt. 1) 256. Established rules for construing statutes
require that vested rights must be preserved: see Western

Argument
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Counties Ratlway Co. v. Windsor and Annapolis Railway Co.
(1882), 7 App. Cas. 178 at p. 188; Hough v. Windus (1884),
12 Q.B.D. 224 at p. 234. Loan by-laws are protected by special
sanction: see Worthington v. Village of Forest Hill (1934),
O.R. 17; In re Bell-Irving and Vancouver (1893), 4 B.C. 228
at p. 235. We say it would be inconsistent unless lands and
improvements are both taxed. The by-laws Nos. 100 and 165
passed in 1932 and 1933 exempting improvements from taxation
are ullra vires without the assent of the Lieutenant-Governor in
Couneil : see section 176 (2) of the Municipal Act, which shews
that the curative sections in the Act do not apply: see Traves v.
Uity of Nelson (1899), 7 B.C. 48 at p. 51. Section 183 of the
Municipal Act only applies to actions for damages against the
municipality. Curative sections only cure irregularities: see
Andersonv. Municipality of South Vancouver (1911), 45 S.C.R.
425 at pp. 436 and 461-2; Rex ex rel. Donald v. Thompson
(1929), 2 W.W.R. 563 at p. 568; Bishop of Vancouver Island
v. City of Victoria (1920), 28 B.C. 533; (1921), 2 A.C. 384.
Hales v. Township of Spallumcheen (1921), 30 B.C. 87 is
distinguishable in that the provisions disregarded were only
directory.

Donaghy, K.C., for respondent: We rely on the reasons for
judgment given by the learned trial judge. Sections 139 and 140
of the Municipal Clauses Act of 1906 were in force when the
by-laws in question were passed. The definition of the term
“rateable” depends upon the existing law at the time and must
he nnderstood as indicating something that may be different
from time to time depending upon what is done by the Legislature
or the council in the meantime. Under section 139 the eouncil
has power to say what shall be rateable or taxable property.
There is also under section 231 of the present Act power to
exempt improvements. The by-laws Nos. 162 and 166, passed
in 1932 and 1933 under section 231 of the present Act, exempt
improvements and there is no breach of faith in so doing as the
loans in question were made when section 139 of the Act of 1906
was in force under which the council have power to exempt
“improvements.” Improvements are part of the land, so credi-
tors are not prejudiced by the change in taxation: see City of
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New Westminster v. Kennedy (1918), 1 W.W.R. 489. As to COUBTOF

“rateable property’” at the time of the passing of the by-law this kg
meant whatever the council should from year to year decide to ~ 1934
rate. Even if the council were wrong, they did not go outside  Oet. 2.
the ambit of their jurisdiction: see Bishop of Vancowver Island \f,
v. City of Victoria (1920), 28 B.C. 533, and so the curative Bucmaxax
sections apply: Hales v. Township of Spallumchesn (1921), 30  Goppora-
B.C. 87; Regina v. Overseers of the Poor of Hammersmith DyonoN m‘?FOF
(1859), 7 W.R. 524. In Rex ex rel. Donald v. Thompson Corpsrrean
(1929), 2 W.W.R. 563 there was a condition precedent unful-
filled. Section 229 makes the roll valid and binding notwith-
standing any defect: see Cily of Port Coquitlam v. Langan
(1917), 2 W.W.R. 208; School Sec. No. 24 v. Corporation of
Burford (1889) ;18 Ont. 546." The prmmp}e running through
the Act leaves it to the council each year to use its discretion as
to what shall be exempt, and this is not prohibited by any old
~ money by-laws though they have not expired. “Rateable prop-
erty’” may be land and improvements or part improvements and
may be land alone. It is a flexible term whose meaning varies as
the council annually decides upon its policy.

Crease, in reply: “Rateable” means able to be rated, i.e.,
capable of being taxed. For the life of the loan by-laws the
municipality in effect covenanted with debenture-holders and the
ratepayers who voted on the loan by-laws that they would raise
the special rate by taxing all “rateable property,” i.e., all prop-
erty which they were able to tax. This involved a covenant not
to exempt any taxable property from that rate for 30 years. A
general power to exempt it is immaterial ; because they have in
effect covenanted not to exercise that power. They have attempted
to break their covenant, and in effect have repealed the loan
by-laws in part. If they can repudiate any term of the loans they
could repudiate the loans themselves. Hence section 176 (2)
requires the assent of the Lieutenant-Governor in Council, which
the annual by-laws of 1932 and 1933 have not received. The
curative sections do not apply to actions like this: see Fleming
v. Town of Sandwich (1918), 44 O.L.R. 514 ; City of Sarnia v.
MeMurphy (1920), 47 O.L.R. 496.

Cur. adv. vulf.
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2nd Oectober, 1934,

Macpoxarn, C.J.B.C.: The plaintiff complains that the
respondent changed its system of taxation from that in force
when the by-law in question was, with the assent of the rate-
payers, passed by omitting part of the improvements from the tax
thereby casting on the land, to the prejudice of the plaintiff, a
burden theretofore shared by the improvements.

The defendant had legal authority to do this, and T think the
facts destroy any merit in the plaintiff’s claim which otherwise
might have existed. The imposition of the tax spoke from the
time it was imposed, not from the time the liability to pay the
taxes was imposed. If it were otherwise the difficulties of the
rate-fixing authorities would be very burdensome. Indeed, I
think the taxpayers, when the law is such as to enable the taxing
authority to change its practice of levying taxes, take the risk of
a change and cannot get relief from the Courts.

The appeal should be dismissed.
Marurx, J.A.: This appeal should be allowed.

Macpoxarp, J.A.: Appellant submitted that respondent
municipality to provide sinking fund and interest under certain
loan by-laws was obliged in law to tax land and improvements
and because the latter were excluded the taxes and rates imposed
upon appellant in 1932 and 1933 were invalid and illegal. It
may be that a serious hardship was imposed on appellant by
taxing the land alone: that consideration however is of no weight
in determining the legal question.

Loan By-law No. 29 passed in 1910 to raise $8,000 to purchase
a waterworks svstem from the Coldstream Fstate Company
Limited after setting out thar to repay the principal and interest
it was necessary to raise the sum of $542.64 annually, contains
this recital:

WHEREAS the whole rateable property of the said distriet municipality,
according to the last revised assessment roll is $1,095,732.

This amount included land and improvements indicating that
the total sum would be available for redemption purposes. Tt
iz also provided that:

A rate on the dollar shall be levied and shall be raised annually in addition
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to all other rates on all the rateable property of the said district . . . to COURTOF
pay interest . . . APPEAL

This is repeated in various forms throughout the by-law. It 1934
was submitted that it was on the foregoing terms, viz., that all  oet. 2.
rateable property (including land and improvements) would be m::
assessed to repay principal and interest that the by-law was Bucmaxaw
assented to by the ratepayers and finally approved. CORPORA.

Similar observations apply to By-law No. 30 passed in 1910 Drare
to provide for the expenditure of $92,000 in constructing a Corpstreaw
waterworks system and By-law 34 to raise $13,000 to complete
it passed in 1912 in which it is again recited that the assessed
value of “the whole rateable property”
improvements—was $1,238,615.

and it meant land and

In the yvears 1932 and 1933 the respondent, still indebted for
the whole amount of the loans anthorized by the foregoing
by-laws, instead of raising the respective sums required for sink-
ing fund and interest by taxation of lands and improvements, as
indicated in the by-laws, raised it by a rate upon land alone. A
by-law was passed by the council under section 201 of the
Municipal Act exempting improvements from taxation. It is MAC‘;‘?i“LD’
in respect to these taxes imposed upon land only that the ques-
tion of legality arises, the original by-laws under which the loans
were secured indicating to ratepayers and debenture-holders alike
that the basis of taxation would be both land and improvements.
There is logic in the contention that these by-laws should not in
effect be circumvented or amended in this way. 2\ council need
not exercise powers conferred if it interferes with a contract or
a prior arrangement or undertaking.

What is the meaning of the words “rateable property” as used
in the original by-laws? One must regard the provisions of the
Act when the by-laws were passed. The section of the Municipal
Clauses Act, viz., 139 (Cap. 32 B.C. Stats. 1906) in force at that
time enabled the council in each vear to pass a by-law for levying
rates to meet obligations including those under the by-laws in
question on both land and improvements (not more than 50 per
cent. of the assessed value of the latter) or on land alone exempt-
ing improvements altogether. By section 68 the council might
pass by-laws for contracting debts by borrowing and levying rates
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for payment thereof *“on the rateable lands or lLmprovements,
either or both, or the rateable real property of the municipality.”
That was the law when the by-laws were passed. It provided
for levies for repayment inconsistent with the by-law unless the
words “rateable property” is a flexible phrase.

Notwithstanding the misleading character of the by-laws in
my opinion “the whole rateable property” in any year is, in the
absence of a definition, property legally liable to taxation. The
“rateable property” when the by-laws were passed might be the
assessable value of the lands together with 50 per cent. of the
value of the improvements (or any smaller percentage) or the
assessed value of the lands alone if a by-law passed by the council
for levying rates exempted improvements. The “rateable prop-
erty” might vary from year to year. Authority was delegated to
the council by statute to limit it to land alone.

In 1932 and 1933 when the rates on land alone were imposed
respondent was governed by and had the benefit of section 231
of the Munieipal Act, R.8.B.C. 1924, Cap. 179.  After provid-
ing that the council on or before the 15th of May shall pass
by-laws for imposing upon lands and improvements a rate as

therein outlined it enacts by subsection (3) that:

The rates authorized by this section to be imposed upon improvements
shall not be upon more and may, in the discretion of the council, be upon less
than seventy-five per cent. of the assessed value thereof, or improvements
may be entirely exempted from taxation.

It is clear from the whole section that the amounts required
under the by-laws in question to meet payments of interest and
principal might be provided for by a rate by-law passed pursuant
to section 231 and that by-law may exempt improvements. It is
impossible to say that this section does not apply to the raising of
moneys required nnder the old by-laws when the section in effect
states that it does apply. It is a question, not of equity or fair
dealing but of interpretation. By-laws 162 and 166 passed by
respondent comply with this section. These rate by-laws there-
fore provided for a legal assessment. Discretion (section 231)
is left with the council each vear to exempt improvements, if
deemed advisable and it is not prohibited from doing so by the
term of any money by-laws. This diseretion is given in other
sections, To ascertain therefore what 1s “rateable property’ one
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must see what the municipality may do. It cannot be said that counn oF
in the by-laws or elsewhere the municipality covenanted not to  ——
exercise its power to exempt nor is it estopped from so doing. The 1934
attack should be upon the passing of the statute prejudicially  Oet. 2.
affecting possibly something in the nature of a vested right to yr, oponarn-
have improvements taxed or for its successful attempt to make BUC‘ENAN
ineffective the real intention of the parties to the original by-law. Corrora-
The by-law and statute must be read together and once the term 1y yro o o
“rateable property” is defined and understood no question of CorpstrEAM

alteration or repeal of by-laws without the consent of the Lieu-

tenant-Governor in Couneil arises. ‘“Acgof ALD,
I would dismiss the appeal.

, . MCQUARRIE

McQuarrig, J.A.: I would dismiss the appeal. CQ;] u

Appeal dismassed.

Solicitors for appellant: Crease & Crease.
Solicitors for respondent: Donaghy & Young.
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IN RE ESTATE OF FREDERICK WILLIAM MORTON,

Decrasep.

Testator’s Family Maintenance Act—Will—Husband and wife—Application
for relief by wife——Discretion of the Court—R.8.B.C. 192}, Cap. 256.

The testator by his last will after bequeathing to his wife all his household
furniture and effects and $100 to each of his trustees, directed that his
real and personal estate be converted into money, and after payment of
debts be invested and the income paid to his wife during her lifetime,
and after her decease that the estate be divided amongst his surviving
brothers and sisters. The estate amounted to nearly $9,000, producing
an income of about $600 per annum. The wife owned the house in which
they lived and had an income of about $80 a year of her own. The
brothers and sisters were fairly well provided for in their own right. On
the application of the widow, who was 73 years of age, under the Tes-
tator’s Family Maintenance Act, for an order that all the estate of
deceased be transferred to her for her maintenance and support, an
order was made that until further order the trustees do, each year, pay
to the petitioner out of the capital of the estate such amount as may be
necessary to make up the annual income from deceased’s estate to $600,
and that further consideration of the petition be adjourned.

APPLICATION by the widow of the late Frederick W. Morton,
who died on April 11th, 1934, for an order that all the estate of
deceased be transferred to her for her maintenance and support
under the Testator’s Family Maintenance Act. The facts are
set out in the reasons for judgment. Heard by Roserrsox, J.
in Chambers at Victoria on the 25th of September, 1934.

. C. Elhott, for the application.
A. D. Crease, for brothers and sisters of deceased.

16th October, 1934.

Rosrrrsox, J.: This is an application, under the Testator’s
Family Maintenance Act, by the widow of the late Frederick
Wm. Morton (hereinafter called the deceased) who died on the
11th of April, 1934, for an order that “all of the estate of the
said deceased be transferred to her for her maintenance and
support.”’

By his last will, dated 21st April, 1928, the deceased appointed
his wife and Earl Jefferson Davis executors and trustees thereof,
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and, after bequeathing to his wife all his household furniture and ROBERTSON,
effects, and, to each of his trustees, the sum of $100, directed that (in Chambers)
his real and personal estate should be converted into money and 193y

the proceeds, after payment of the debts, should be invested and

Oct. 16.

the income therefrom paid to his widow during her lifetime and
. .. " . IN zE
after her decease the existing securities and investments were yroprox

directed to be converted into cash and the proceeds divided Drceasen
amongst his then surviving brothers and sisters in equal shares.
In applications of this sort, in exercising its discretion, as to
what is adequate provision for the wife of the testator, the Court
should enquire into four things, viz., (1) the station in life of
the parties; (2) the age, health and general circumstances of the
wife; (3) the means possessed by the testator at the time of his
death; (4) the property or means which the wife possesses in her
own right. See In re Livingston (1922), 31 B.C. 468; also In
re Hstate of Hugh Ferguson. Deceased (1929), 41 B.C. 269.
Further, the claims of others upon the testator must be taken into
account, per Duff, J. in Walker v. McDermott (1931), S.C.R. 94
at p. 96. Accordingly I have made these enquiries and I find

the facts to be as follows: Judgment

The deceased was a carpenter. He had been unable to work at
his trade for six or seven yvears prior to his death. Tle had built
the house in which he and the petitioner lived, the supplies and
material for which were paid for by the petitioner and the peti-
tioner now owns this house clear of any encumbrances. The
taxes on it are about $75 a year and the insurance $6.70 a year
from which I would judge the value of this property to be at least
$2,000. In addition, the petitioner has $1,195.85 in the savings
account which bears interest at 214 per cent. and also a $1,000
bond on which she receives 5 per cent., making her own income
roughly $80 a year which is just abont sufficient to pav the taxes
and insurance on her home,

The deceased left an estate, amounting to just under $9,000
which produces an income of $600. The petitioner submits that,
in one case, a security given to the deceased and now held by his
trustees is larger than the valne of the property upon which it is
secured and, in other cases, that the amount of the security, held
hyv the trustees, very nearly equals the value of the property upon
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ROBERTSON, which it is secured, and she, therefore, fears that the income may

dJ. . . . . .
(In Chambers) be reduced, either by loss of capital, or by failure of the various
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mortgagors to pay interest.

The petitioner is 73 years of age, and on account of ill health,
has been forced to engage a companion to care for her. Her
companion is her sister who left a salary of $40 per month to
come to her as she was too old and unwell to live alone. She
states, further, that she has been unwell for some time but has
refrained from consulting a physician for, she believed, if she
did so, she would be informed that an operation would be neces-
sary and she could not undertake the expense of physicians and
hospital fees “with only my limited resources available.” She
further states that her house, hereinafter referred to, is badly in
need of repairs, costing $400. She submits she should have an
income of $1,064.20, made up (a) of the items amounting to
$992.20, set out in paragraph 2 of her affidavit of the 13th of
September and (b) $72 being the value of the yearly vield of
vegetables grown by the deceased in his lifetime.  As pointed out
above she has an income of her own of $80 per year and she
should receive from the estate $600 per year so that, according to
her own caleulations, she requires an additional income of
about $400.

At the time of the deceased’s death four brothers and sisters
survived him, viz., George Parker Morton, John Arthur Morton,
Sarah Jane Jefferson and Ada Ann Jackson.

George Parker Morton is 61 years of age, earns a weekly net
wage of £3 9s. 11d., also £40 per annum as the secretary of a
club, owns a house valued at £175 upon which the rates are
£5 12s. per annum and has a little money in the savings bank and
invested. His total income now is $1,125.15 per annum; when
he reaches the age of 65 years he will have to retire without
pension; all his children are grown up and support themselves.
It is apparent therefore that he is in good circumstances. I
assumie that he will be entitled to an old age pension.

John Arthur Morton was 65 years of age on the 15th of May,
1931. By reason of an attack of paralysis he is incapable of
working. e lives with his sister Ada Jackson who looks after
him and supports him. Ie has an old age pension of 10s. per
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weck and income from securities set out in his affidavit, amount-
ing to about £17 10s. and, in addition, has slightly over £31 in
the Post Office Savings Bank. His total income now is $220.50
per annurn.

Sarah Jane Jefferson is 67 years of age. Iler husband, who
is 65 years of age, is retired and she and her husband own,
jointly, the house in which they live, which they value at £310.
The rates are £10 per annum. They each have an old age pen-
sion of 10s. per week and in addition her husband receives a
pension of 10s. 2d. every week from his former employers.
They have £80 on deposit in a bank on which they receive 214
per cent. interest and a further £200 which, so far as the material
shews, does not appear to bear interest. They have one child 30
years of age who lives with them and is a typist, with casual
work only, but has been, and will be, employed from April to
October, 1934, during which period she has and will contribute
15s. per week to the household but when not so employed she is
supported by her father and mother. The total income of Sarah
Jane Jefferson and her husband is $520.

Ada Ann Jackson is 69 years of age. She owns the house in
which she lives, the value of which is £325 and the rates thereon
£12 10s. per annum. Her income is as follows:

An old age pension of 10s. per week, interest on various invest-
ments set out in her affidavit, amounting to $550.75 per vear.
Her brother John Arthur Morton lives with her and she looks
after, and supports, him. She further says that during the whole
of the deceased’s lifetime she corresponded with him twice in
every year and he also kept in touch with her brothers and sisters
in England in like manner. In 1928 the deceased visited
England and during the whole of his stay in that country resided
with the said Ada Ann Jackson.

From the above it is apparent that the brothers and sisters of
the deceased are fairly well provided for. Mr. Arthur Crease,
on behalf of the brothers and sisters, says his clients do not wish
the widow to be deprived of anything she is entitled to but they
point out that the income of the estate is that which the deceased
and his widow were living on, at the time of Morton’s death
although there is no direct evidence on this point. He further
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knew what he was doing and that effect should be given to the
provisions of his will, if possible.

Now section 3 of the said Act provides that notwithstanding
any law or statute to the contrary if a testator dies leaving a will
and without making therein, in the opinion of a judge before
whom the application is made, adequate provision for the proper
maintenance and support of the testator’s wife the Court may, in
its discretion, on the application by the wife, order that such
provision as the Court thinks adequate, just and equitable in the
circumstances shall be made out of the estate of the testator.

After making enquiries, as above mentioned, the duty of the
Court is set out in the quotation from the case of Allardice v.
Allardice (1910), 29 N.Z.L.R. 959 which is set out at p. 470

of the Livingston case, supra, and is as follows:

It is the duty of the Court, so far as is possible, to place itself in all
respects in the position of the testator, and to consider whether or not,
having regard to all existing facts and surrounding circunstances, the
testator has been guilty of a manifest breach of that moral duty which a
Just, but not a loving, husband or father owes towards lis wife or towards
his children, as the case may be. If the Court finds that the testator has
been plainly guilty of a breach of such moral duty, then it is the duty of
the Court to make such an order as appears to be sufficient, but no more
than sufficient, to repair it. In the discharge of that duty the Court should
never lose sight of the fact that at best it can but very imperfectly place
itself in the position of the testator, or appreciate the motives which have
swayed him in the disposition of his property, or the justifieation whieh he
may really have for what appears to be an unjust will,

The Court must also bear in mind “that the ‘Act is not a statute
to empower the Court to make a new will for the testator.” Allar-
dice v. Allardice (1911), A.C. 730 at 732 and the last four lines
on p. 734

What constitutes “proper maintenance and support,” and the
duty of the Court, if it is satisfied that “adequate provision” has
not been made by the testator, is laid down in the judgment of
Duff, J. in Walker v. MeDermoll, supra. at p. 96 where In
delivering the judgment of the Court, he said:

What constitutes “proper maintenance and support” is a question to be
determined with reference to a variety of circumstances. It cannot be
limited to the bare necessities of existence. For the purpose of arriving at
a conclusion, the Court on whom devolves the responsibility of giving effect
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to the statute, would naturally proceed from the point of view of the
judicious father of a family seeking to discharge both his marital and his
parental duty; and would of course (looking at the matter from that point
of view), consider the situation of the child, wife or husband, and the
standard of living to which, having regard to this and the other circum-
stances, reference ought to be had. If the Court comes to the decision that
adequate provision has not been made, then the Court must consider what
provision would be not only adequate, but just and equitable also; and in
exercising its judgment upon this, the pecuniary magnitude of the estate,
and the situation of others having claims upon the testator, must be taken
into account.

Tt is a matter of common knowledge that, in 1928, when the
deceased made his will, business conditions were good and there-
fore he might reasonably have thought then that any investments
which he might have made in his lifetime, or his trustees, after
his death, would continue to produce the interest payable in
respect thereof; but at the time of his death there had been a
great change in the prosperity of the world and, unhappily, many
investments ceased to pay interest, either because of the inability
of the borrower to discharge his liability or because of mora-
torium legislation and often there was a loss in capital value, by
reason of depreciation, so that it was not possible then to count
with certainty either on the income from investments or that the
capital of such investments would not depreciate.

Dealing with this situation, Reed, J. said in In re Gfibson
(Deceased) v. Public Trustee (1933), N.Z.L.R. s. 13 at s. 14:

Now, although the evidence shews that the testator was a wise and shrewd
investor, and that all the mortgages (of which a great part of the estate
consist) are sound and all interest is paid up to date, experience has proved
that mortgages nowadays are a very doubtful security, and that the income
derived therefrom is subject to fluctuations dependent not only on the ability
of the mortgagors to pay but on legislative action. This must not be over-
looked when considering the adequacy of the provisions made for the widow.
The Court is entitled to take into consideration the different conditions at
the date of the death from those when the will was made, some years before.

The deceased left his wife the income from his entire estate
which apparently was what they had been living on, with the
exception of the $72, the value of the vegetables grown by the
estate.  The petitioner and her companion will have this same
inconie to live on with the exception of the said $72 and while I
think this income will be barely enough for them to live on, yet
they will be enjoving practically the same income which the
petitioner and the testator had. In view of these facts, and

12

177

ROBERTSON,
J.
(In Chambers)

1934
Oct. 16.

IN RE
MogToN,
DECEASED

Judgment



178

BRITISH COLUMBIA REPORTS. [Vor.

BOBERTSON, particularly of the petitioner’s age, and the private means which
J' L . . .
(In Chambers) the petitioner has, I should have found it difficult (had it not

1934
Oct. 16.

Ix RE
MORTON,
DECEASED

Judgment

been for the uncertainty of the income which will be produced
by the estate) in applying the rule in Allardice v. Allardice,
supra, to say that the testator “[had] been guilty of a manifest
breach of [his] moral duty” to his wife. The deceased might
reasonably have expected her to use part of her estate so as to
make, with the income derived from his estate, such amount as
she might require from time to time for her support and main-
tenance. I can see no good reason why the petitioner should not
use her capital in the first instance and then, when it is exhausted,
fall back on the capital of the estate by virtue of an order under
the Testator’s Family Maintenance Act. If the deficiency in the
first instance were to be obtained from the estate the result would
be that at the death of the petitioner all, or a part of the testator’s
estate, would have been used, so that the beneficiaries after the
life estate, under his will, would get nothing or part only of what
had been left to them by the deceased while the petitioner’s
capital might be intact so that she could leave it to whom she
wished.

It must be borne in mind that the application under the said
Aect must be made within six months from probate of the will so
that if no order is made now, and, subsequently, it turns out that
the income from the estate is lower than the sum of $600 per
annum, or disappears entirely, the applicant cannot then apply
under the Aet for relief.

In view of the foregoing I am of the opinion that the deceased
did not make adequate provision for the proper maintenance and
support of his wife in that, knowing that the income from his
estate would be barely sufficient for her support, for the reasons
hereinbefore given, and that it might from time to time decrease,
he did not make provision in his will to cover such contingency.

I, therefore, order that, until further order, the trustees do,
each year, pay to the petitioner out of the capital of the estate
such amount as may be necessary to make up the annual income
from the deceased’s estate to $600. In order that the Court may
have full power hereafter, to protect the petitioner, should such
necessity arise, the further consideration is adjourned.
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It was suggested that no costs should be allowed to the executor BOBEETSON,
Davis. As he was served with the petition herein, paragraph (in chambers)
16 whereof contained certain charges against him, I think he 4.,
was fantlt]cd tf) be re?plesented on this application. Costs of all . |4
parties, therefore, will come out of the estate.

In Ri

. MorTox
Order accordingly.  Drepasen

IN RE ESTATE OF STEPHEN JONES, Drecrasep. ROBERTSON,

J.
THE ROYAL TRUST COMPANY ET AL. v. 1;;:
JONES ET AL. (No. 1). Sept. 14.

Husband and wife—Parent and child—Voluntary gift of stock—Dividends IN RE
transferred to parent during his life—Effect on ownership—Evidence _ JONES,
of intention. Drceasep.

. . THE Rovar
Stephen Jones, who died in October, 1933, was survived by his wife and five Tryst Co.

children. In November, 1930, deceased and his wife had a joint lease of v.
a safety deposit box in the plaintiff company, each having a key thereof. =~ JONES

The lease provided that each should have aeccess thereto and control of
the contents, and in the event of the death of either all rights should be
exercisable by the survivor. Shortly after the death of deceased stock
certificates were found in the box as follows: Ten shares of B.C. Elec-
tric Power & Gas Co. preferred stock in the name of his wife, Eliza
M. Jones; ten shares of the same stock in the name of a daughter,
Frances L. Jones; ten shares of the same stock in the name of a son,
Stephen Jones, Jr., which was endorsed in blank by Stephen Jones, the
younger; fifty shares of preferred stock of B.C. Telephone Company in
the name of said Eliza M. Jones, and fifty shares of the same stock in
the name of said Frances E. Jones. All this stock was bought by
deceased with his own money in the years 1926 and 1927. In addition
to the above deceased bought fifty shares of B.C. Telephone stock in
1927 in the name of his son Howard Jones. The dividend cheques on
all this stock were at the request of deceased endorsed by the payees and
deposited in the bank to his credit up to the time of his death, and his
income tax returns included the amounts so received as his own prop-
erty. The son Stephen endorsed his stock in blank at his father’s
request, and the son Howard also at his father’s request endorsed his
stock over to his father. Both sons were attending college in the East
at this time and the distance they were away was given by the father



180

ROBERTSON,
J.

1934

Sept. 14.

IN RE
JONES,
DeCEASED.

THE RovYaAL
Trust Co.
v.
JONES

Statement

Judgment

BRITISH COLUMBIA REPORTS. [Vor.

as a reason for endorsing the stock to provide for emergencies. During
the time the dividends were taken over by deceased each member of the
family was provided with more money by him than he received in divi-
dends from the stock. The evidence of the wife and children and that
of deceased’s accountant was to the effect that deceased intended that
the above stock should belong to his wife and children and that they
did not hold it in trust for him. On an originating summons to deter-
mine the ownership of said stock:—

Held, that all the stock referred to belonged to the wife and children respec-
tively and did not form part of deceased’s estate.

ORIGIL\' ATING SUMMONS issued by the executors under
the will of the late Stephen Jones who died on the 2nd of October,
1933, to determine the ownership of certain shares in the British
Columbia Electric Power & Gas Company, Limited and the
British Columbia Telephone Company. The facts are set out
in the reasons for judgment. Heard by RoserTsox, J. at Vie-
toria on the 6th of September, 1934.

Shandley, for plaintiffs.

Lawson, K.C., for Eliza M. Jones, Stephen Jones, the younger,
and Frances E. Jones.

C. (<. White, for Mildred V. Jones and Margaret T. Jones.

Macfarlane, K.C., for Howard Jones.

14th September, 1934.

RoserTsoy, J.: The late Stephen Jones (hereinafter called
the deceased) died on the 2nd of October, 1933, and probate of
his will was granted to the plaintiffs, the executors of his last
will, on the 27th of February, 1934. e left, surviving him,
his widow Eliza Margaret Jones and his children Stephen Jones,
the younger, born 11th December, 1910, Howard Jones, born
1st May, 1912, Frances Elizabeth Jones, born 1st November,
1913, Mildred Victoria Jones, born 22nd September, 1916, and
Margaret Thompson Jones, born 23vd April, 1918, all of whom
are the defendants herein.

Since the 22nd of November, 1930, the said deceased and his
wife had had a joint lease of a safety deposit box in the vaults
of The Royal Trust Company, each having a key thereof. The
said lease provided that each should have access thereto and
control of the contents of the said box and the right to surrender
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the box and to appoint a deputy and in the event of the death of ROBEBISON,
either “all such rights shall be exercisable by any survivor of us —
or by the legal representatives of the deceased.” Shortly after 193¢
the death of the said deceased an inventory was made of the Sept.14.

contents of the said box and the following documents were found 1y pp
JONES,
DECEASED.

therein:

1. Ten shares of 6 per cent. preferred stock in the British
Columbia Electric Power and Gas Company, Limited in the ﬁ‘;ﬁﬁ"{‘f
name of the said Eliza M. Jones. 2. Ten shares of the said 6 Jors
per cent. preferred stock in the British Columbia Electric Power
& Gas Company; Limited in the name of the said Frances E.
Jones. 8. Ten share of the said 6 per cent. preferred stock in
the British Columbia Electric Power & Gas Company, Limited
in the name of the said Stephen Jones, the younger. This certifi-
cate was endorsed in blank by the said Stephen Jones, the
vounger, and witnessed by one Eileen Townsend, but not dated.
4. Fifty shares of 6 per cent. second preferred stock in the Brit-
ish C'olumbia Telephone Company, in the name of the said Eliza
Margaret Jones. 5. Fifty shares of said 6 per cent. second
preferred stock in the British Columbia Telephone Company in
the name of the said Frances E. Jones.

All the above shares were bought by the said deceased with his
own moneys but in the names of the respective holders thereof ;
the British Columbia Electric shares being purchased at various
times between 15th of March, 1926, and the 21st of June, 1926,
and all the British Columbia Telephone shares on the 23rd of
May, 1927.  Also during the said period—15th of Mareh, 1926,
to 21st of June, 1926—the said deceased bought, in his own
name, 121 B.C. Electric shares and on the 23rd of May, 1927,
50 British Columbia Telephone Co. shares.

In addition to the above shares the said deceased on the said
23rd of May, 1927, bought 50 shares of British Columbia Tele-
phone Co. in the name of his son, Howard Jones.

Judgment

Nina Dorothy Gray, who has been an accountant in the employ
of the deceased for fifteen years prior to his death, and attended
to all his private affairs, including his banking business, swears
that the deceased told her that the dividend cheques payable in
respect of all the above mentioned shares would be handed to her
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and that she was to get the “registered owners” to endorse them
and that she was to deposit the proceeds in his (the deceased)
savings account: that thereafter she received all of the dividend
cheques, sometimes from the deceased and sometimes from the
registered owners, endorsed by the respective payees, without any
comment; that from time to time she deposited the dividend
cheques in the deceased’s savings account and never at any time
handed to the payees any part of the cheques.

The deceased had a bank account but neither his wife, nor any
one of his children, had one. The deceased included, in his
Dominion and Provincial income tax returns, all amounts
received from these dividend cheques as if they were his own
property. The share certificates in the name of the wife and
daughter Frances were never endorsed. The share certificates in
the name of Stephen Jones had been endorsed, under the circum-
stances hereinafter mentioned, but not otherwise dealt with. The
share certificate originally purchased in the name of Howard
Jones had been endorsed by him for the reasons hereinafter
referred to, and thercafter the deceased had had the shares trans-
ferred into his own name and dividend cheques in respect thereto
were issued to the said deceased.

While entries appeared in the books of the deceased with
reference to these shares, there is nothing thevein to shew that
his wife or children had any interest in the same.

At the time of his death the deceased was worth over $900,000
and his widow is of the opinion that at the time of the purchase
of the said shares above mentioned, the said deceased was worth
at least that sum, so that the amount of the purchase sum of these
shares formed a very small part of the deceased’s estate.

With reference to the British Columbia Electrie Power &
Gas Company, Limited shares the widow states that in or about
1926 the deceased told her that he had, or was purchasing, for
her and their daughter Frances and their son Stephen, ten
shares each of B.C. Electric Power & Gas Company, Limited,
and she is perfectly eclear in her own mind that the deceased, at
the same time, informed her that the said shares were being
given to her and their said children respectively but she is unable
to recollect the words he used at the time. She further states that
she verily believes that there was no intention on his part that
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the said shaves should be held in trust by her, or by her said chil-
dren, in trust for him, and that there was no intention on her part
that she should hold the said shares in trust for him, and she also
states that she always considered and believed that the deceased
considered that the said shares belonged to her, and her said
daughter and son respectively; that at the time the said shares
were purchased she had other securities, that it had always been
her practice when interest from these securities came in to turn
the same over to the deceased and when she required money for
her own purposes she would get it from the Dominion Hotel
which belonged to her husband or from Miss Gray the accountant,
that she never kept any account of moneys received by her and
handed over by her to her husband or of moneys received from
her husband but that she received from him at least as much as
she paid to him.

The daughter Frances says she remembers her father telling
her that he was purchasing or had purchased ten shares of B.C.
Electric for her. She does not recollect the exact dates when he
told her this, nor his words, but her understanding was that the
shares were a gift to her and there was never any intention or
agreement that she should hold them in trust for the deceased,
and that when the dividend cheques were received by her, he
instructed her to endorse them and deliver them to him, as he did
not want her to open a bank account of her own: that she was
only 12 vears of age at the time of the purchase of these stocks,
and that she received from the deceased a larger amount of money
than the dividends on these shares; on one occasion, either in
August or September, 1933, she was with the deceased when he
went through his securities which were in the said safety deposit
box and among these were the certificates of the shares in ques-
tion and he then told her that the said certificates belonged to
her mother, to herself, and to her brother Stephen, “as shewn on
their face.” She further says she verily believes that the said
shares purchased in her name, belonged to her, absolutely, and
she considers the deceased thought the same.

The zon Stephen says he remembers the deceased told him that
he was purchasing ten shares of B.C. Electric for him, but he
does not remember the date, that he was then about 15 or 16
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years of age and that when his first dividend cheque came in the
deceased asked him to endorse it and deliver it to him; that
there was never any agreement to pay the dividend cheques to
the deceased; that his impression was that his father did not
want him to receive the sum of $15 at one time (being, I assume,
the quarterly dividend); that subsequently just before he was
leaving to attend Upper Canada College, at Toronto, Ontario,
namely, “in the Fall of the year 1928,” the deceased asked him
to endorse the certificate of the said shares, without giving any
reason therefor, which he did; that there was no intention on
his part to return these shares nor did the deceased suggest that
he do so; that he always considered and believed that the
deceased always considered that the shares were a gift and
belonged to him.

With reference to the B.C. Telephone Co. shares the evidence
of the widow and of Frances is practically the same as that which
they gave in connection with the B.C. Electric shaves. Stephen
had no interest in these shares. IHoward Jones swears that about
1927, as near as he can recollect the deceased informed him that
he had purchased or was purchasing for him as a gift 50 shares
of the B.C. Telephone Company, and that subsequently he
called him to his office and stepped to the safe, which was open
at the time, and took therefrom a certificate for 50 shares in the
B.C. Telephone stock and handed it to Howard saying as nearly
as he can recall “Here is your stock which vou have been signing
the dividend cheques for. After this I am going to keep them
in my deposit box for safe-keeping.” Ile received the dividend
cheques from time to time and on instructions from the deceased
he endorsed them and delivered them to the deceased or to the
acecountant at the hotel, the deceased stating, as the reason there-
for, he did not want him to have so much money at one time, and
that he would deposit them in his account and give him the money
as he needed it and that from time to time, as he needed it, he
received from him more money than the amount of the dividend
cheques. In September, 1931, he went to Clornell University in
the State of New York, where he remained until June, 1932,
intending to return to Cornell the following September for
another yvear. In August of 1932 the deceased requested him to
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come to his office in the Dominion Hotel and asked him “to
endorse the stock to him,” and stated because of the distance he
was “located” away from him it would save a great deal of trouble
if he would endorse the certificate and that he would continue to
send him money for his necessary expenditure as he had in the
past. At that time he asked the deceased if this meant that he
was giving the stock back to him, and the deceased told him that
the only reason for requesting his endorsement was “as a mode
’ as above stated. Ie further says that at the
same time the deceased told him that “‘the stock would constitute

of convenience,’

some ready cash to provide for emergencies or enable me to take
advantage of any opportunities that may arise.” At that time
the deceased told him that he was providing by his will an income
for life for his mother, brother, sisters and himself. He further
says that at no time did the deceased express the intention that
“the stock was to be held in trust by me for him” nor was there
any agreement between him and the deceased with reference to
the dividend cheques other than above mentioned and that the
deceased intended that the shares purchased in his name, as
above stated, should belong to him absolutely and that when he
endorsed the shares to his father there was no intention on his
part to give the shares back to him nor to relinquish any rights
therein. In addition Miss Gray says it was always her nnder-
standing that the above shares were a gift to the widow and the
children because at different times when the deceased handed her
the dividend cheques he would remark “Here is Mrs. Jones’
cheque” or “Here is Ioward’s cheque” or “Steve’s cheque.”
Further the deceased told her the shares had been purchased in
the name of his wife and children, and he told her to enter in his
books of account, in which he kept a record of the shares pur-
chased, the initials of the wife and children opposite the shaves
purchased in their name. Further that the amount paid out to
the wife and children respectively from time to time exceeded
the amount that they were entitled to by reason of dividends.
Counsel for the widow and the children Frances, Stephen and
Howard respectively submit that these shares were gifts by way
of advancement and counsel for Howard further submits that he
had 1o intention of giving the shares to the deceased and that, in
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1.

any event, endorsement by him of the B.C. Telephone Co. shares
and the registration thereafter of these shares in the name of the
deceased in no way affected his right as he was an infant, at
the time.

Counsel on behalf of the infants Mildred Victoria Jones and
Margaret Thompson Jones submits, with reference to all the
above mentioned shaves, that there never was a present intention
to make a gift to, or to advance, the wife and children, as is
shewn, nter alia, by the fact that the testator received the divi-
dends, and alternatively there was no delivery of the said shares
and therefore the gift was not carried out or perfected and
further alternatively in the case of Stephen’s sharves, and the
shares originally in the name of Howard, that the deceased,
subsequently to purchasing the same, changed his intention of
making a gift of the said shares.

It is clear that the question as to whether or not there was a
gift by way of advancement must be determined by what took
place at the time the shares were purchased. Tn Sidmouth v.
Sidmouth (1840), 2 Beav. 447, at pp. 454-3, the following
appears:

Where property is purchased by a parent in the name of his child, the
purchase is prima facie to be deemed an advancement; the resulting or
implied trust which arises in favour of the person who pays the purchase-
money, and takes a conveyance or {ransfer in the name of a stranger, does
not arise in the case of a purchase by a parent in the name of a child; but
still the relation of parent and child is only evidence of the intention of the
parent to advance the child, and that evidence may be rebutted by other
evidence, manifesting an intention that the child shall take as a trustee;
and in this ease, as in most others of the like kind, the only question is
whether there is such other evidence.

That contemporaneous acts or even contemporaneous declarations of the
parent may amount to such evidence, has often been decided. Subsequent
acts and declarations of the parent are not evidence to support the trust,
although subsequent acts and declarations of the child may be so; but
generally speaking, we are to look at what was said and done at the time.

In Forrest v. Forrest (1865), 34 L.J. Ch. 428, Stuart, V.-C.,
said at p. 430

A purchase, in the name of another, in order to be an advancement, must
be made with the intention that the property and beneficial interest should
pass at the time of the purchase to the person in whose name the purchase
was made. Without that intention it eould be no advancement.

See also Murless v. Franklin (1818), 1 Swanst. 13 at p. 17.
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The general rule is set out in Halsbury’s Laws of England,
Vol. 15, at pp. 414, 415, viz., that where a person buys property
and pays the purchase-money but takes the purchase in the name
of another, who is neither his child, adopted child, nor wife, there
is prima facie no gift but a resulting trust for the person paying
such money. But where the person in whose name the purchase
or transfer is taken is the wife, child, or adopted child of the man
paying the purchase-money there is then a presumption that a
gift is intended. The leading case in support of this proposition
is Dyer v. Dyer (1788), 2 Cox 92.

In Dunbar v. Dunbar (1909), 2 Ch. 639, at p. 645, Warring-
ton, J. said:

The doctrine of advancement depends on this, that from the relationship
of the parties the Court infers that the purchase is intended for the benefit
of the wife, or it may be the child, in whose name the purchase is made.
The Court makes that inference from the relationship of the parties, and the

inference is that that was the intention of the donor at the time the gift
was made.

Now, in this case, we have not only the presumption of law,
avising from the purchase of these stocks in the names of the
wife and children, but we have the evidence to which I have
referred shewing the clear intention of the testator to make a
gift by way of advancement to his wife and children. I‘urther
the ciremustances would confirm this view. The amount which
he was giving to his wife and children was only a small part of
his estate. No reason has been suggested why these shares should
have been hought in the names of the wife and children unless
they were intended as a gift, and further it is significant that
when the deceased was purchasing the shaves in question he was
at the same time purchasing the same kind of shares in his own
name.

I now have to consider the alternative submissions. Lord
Justice Knight Bruee said in Midroy v. Lord (1862), 4 De G.
F. & J. 264 at p. 274

I take the law of this Court to be well settled, that, in order to render a
voluntary settlement valid and effectual, the settlor must have done every
thing which, according to the nature of the property comprised in the settle-
ment, was necessary to be done in order to transfer the property and render
the settlement binding upon him. Te may of course do this by actually
transferring the property to the persons for whom he intends to provide,
and the provision will then be effectual, and it will be equally effectual if he
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transfers the property to a trustee for the purposes of the settlement, or
declares that he himself holds it in trust for those purposes; and if the
property be personal, the trust may, as | apprehend, be declared either in
writing or by parol; but, in order to render the settlement binding, one or
other of these modes must, as T understand the law of this Court, be resorted
to, for there is no equity in this Court to perfect an imperfect gift.

So far as the delivery of the share certificates to Mrs. Jones
is concerned the fact is that the certificates in her name were in
the joint safety deposit box, and in my opinion this would con-
stitute delivery to her. As to the certificates in the names of the
children who were all infants, the natural thing for the deceased
to do would be to keep the stock certificates in a place of safety
on their behalf and 1 think it is a fair assumption that these
certificates were put in the safety deposit box, by the deceased
for safe-keeping for his children. Further, if the deceased’s
intention was to advance his wife and children, the retention by
him of the share certificates would make no difference as is shewn
by Bldridge v. Royal Trust Co., infra.

It is then submitted that the receipt of the dividends by the
deceased shewed there was no intention on his part to make a
gift. In Sidmouth v. Sidmouth, supra, moneys were invested by
a father in the name of his son, the dividends of which were
received by the father during his life under a power of attorney
from the son, and it was held, after the father’s death, that this
was an advancement and that the funds belonged to the son. In
that case the son was dependent upon the father. The Master of
the Rolls said at p. 458:

It seems to me to be, if not a necessary, yet an extremely probable infer-
ence from the circumstances, that the father intended to make the son, to the
extent of these transfers, secure for the future; but at the same time
intended to make the son, for the present, dependent upon himself for his
support; that although he adopted a mode of proceeding which gave power
to the son to revoke the letters of attorney and sell the stock, yet he relied,
and reasonably, upon his own parental influence, upon the habitual defer-
ence of his son, and upon the conformity to his own will which he might
expect in a son who had so much to expect from him, that no improper
advantage would be taken of the power which the son obtained by the trans-

fer; and so, in fact, they went on: the son was maintained by the father,
who continued to receive the dividends.

In Secawin v. Seawin (1841), 1T Y. & C.C.C. 65, the Viee-

Chancellor, said at p. 67:
It is settled that a purchase by a father in the name of his son is prima
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facie an advancement of the son. The presumption is so, but of course this
presumption may be rebutted. The father may certainly, even in the cases
where the doctrine of advancement is held to take place, receive the title-
deeds, and the dividends; but although those circumstances may exist in
such cases, yet they are circumstances in favour of the father, especially
where the son is adult.

In Commissioner of Stamp Duties v. Byrnes (1911), A.C.
386, a father bought properties in the names of his sons who
were living at home and were supplied by him with everything
they wanted, but had no independent means or any fixed allow-
ance. The father received the rents and paid for the rates and
repairs, and it was held that these facts did not operaté to create
a presumptive advancement in favour of the sons into a trust in
favour of the father. Lord Macnaghten who delivered the judg-
ment of their Lordships said at pp. 892-3:

The principal argument on behalf of the appellant was of course devoted
to the contention, on the part of the Commissioner of Stamps, that the
admitted facts of the case point to an implied reservation for the father’s
benefit. It was so strange, it was said, that a father should convey property
to a son, and that the son should then hand over the rents and profits of that
property to the father! To their Lordships the transaction seems not
unnatural. Long before death duties assumed their present proportions in
taxation, or became an object of terror to mortal men, it was by no means
unusual for a father, himself well to do, to transfer property to a son who
was not fully advanced, and for the son to let the father take the rents and
profits of that property during his lifetime without any previous arrange-
ment or understanding to that effect. Such an advance on the part of the
father would be a mark of confidence in the son, and would tend to give the
son, who might be wholly dependent on his father’s bounty, some sense of
independence. In the present case, having regard to the state of the family
and the relations subsisting between Mr. Byrnes and his two sons who were
living at home, it seems very natural that the sons receiving advances should
yet feel a delicacy in taking the fruits during their father’s lifetime. They
had everything they wanted as things were, and if they were unduly favoured
it might possibly have created some feeling of jealousy among the rest.

Long ago a famous Chancellor placed a more benignant and a more
common-sense construction on similar transactions between father and som.
He set down the son’s acquiescence in his father taking the rents and profits
to “good manners” and “reverence,” that is, the respect whieh a child owes
to his parent. In the case of Grey v. Girey, “a very short one but of a very
nice and curious debate” decided in 1677, and reported from Lord Notting-
ham’s MSS. in 2 Swanst. 594, Lord Nottingham had to consider in what
cases a purchase by a father in the name of his son—a presumptive advance-
ment—may import a trust in favour of the father. His Lordship observes
“it is not reasonable that the father’s preception of profit, or making leases,
or doing such acts as these which the son in good manners does not contra-
diet, should turn a presumptive advancement into a frust.” And again, “If
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the son be not at all or but in part advanced, then if he suffer the father,
who purchased in his name, to recover the profits, &e., this act of reverence
and good manners will not contradict the nature of things and turn a pre-
sumptive advancement into a trust.”

In Lewis and Barder v. Piczenick (1930), 74 Sol. Jo. 107,
the facts were that a business was registered in the name of one
of the sons of a man who, however, had apparent control of the
business and had expended sums which were only consistent with
his having taken the profits of the business, and although the
report does not say so, it would appear that the business at one
time had belonged to the father. The Vice-Chancellor said that
he thought the proper conclusion to be drawn from the evidence
was that the deceased had put the business in his son’s name with
the intention of advancing him, and that the receipt of the profits
by the father did not prove that the son was merely a trustee and
he referred to the judgment of the Privy Council in Commis-
sioner of Stamp Duties v. Byrnes, supra, quoting the passage
at p. 392.

A very strong case is that of Kldridge v. Royal Trust Co.
(1922), 2 W.W.R. 1068, wherein the facts were that the plaint-
iff’s father purchased land under an agreement for sale to him-
self, but on getting the transfer caused it to be made out to the
plaintiff. He explained to the vendor that his son was “coming
ap from the States.” The father retained the duplicate certificate
of title and the trausfer (uuregistered) and they were found
among his papers after his death, in a locked trunk. Ie never
told the plaintiff (who did not come to Alberta) anything about
this Jand and during the seven years between the purchase and
his father’s death the latter leased the land “on shares,” took the
profits, paid for the seed grain, paid for the breaking of the land
and paid the taxes. Two tenants testified as to conversations in
regard to selling the land in which the father said he had given
the land to the plaintiff. The majority of the Court of Appeal
held that there was a completed gift of the land to the plaintiff;
there was a presumption that the gift was intended from the
father to the son and this could not be said to be rebutted; and
the plaintiff’s interest arose on delivery of the transfer by the
vendor and the plaintiff’s right was to claim possession of the
document in order to make himself the registered owner. The
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judgment of the majority of the Court was upheld by the Supreme
Court of Canada—see (1923), 2 W.W.R. 67. Sir Lyman Duff,
Chief Justice of Canada, who was then Duft, J., held that there
was a legal presumption of advancement in which case the onus
was upon the estate to shew that a trusteeship had been intended
and he held that the presumption had not been rebutted.

In view of these cases and the evidence in this case, I hold that
the receipt of the dividends by the deceased does not rebut the
presumption of advancement. I find that all the shares in ques-
tion were purchased by the deceased and put in the names of his
wife and children as an advancement.

I shall now turn to the consideration of the shares purchased
in the name of the sons Stephen and Howard. Stephen’s shares
were purchased in 1926 and nothing was done with the stock
certificate until he went to Upper Canada College in 1928 when
he was about 18 years of age, when he endorsed the certificate
under the circumstances hereinbefore detailed. The deceased
did not act upon the endorsation for he continued to hold the
stock certificate as endorsed, and it may have been, that as the
son was going to Toronto the deceased thought it might be advis-
able in the inferest of his son to sell the shares, owing to future
changes in the market price thereof, and so he got the son to
endorse the certificate without any idea of changing the beneficial
ownership therein.  Further it appears as above mentioned,
from the evidence of Frances, that in 1933 the deceased told her
these shares belonged to Stephen and for this reason and in view
of the law which I shall discuss when dealing with Howard’s
shares, I think these shares ave the property of Stephen.

It will be remembered that the shares originally purchased in
the name of Iloward were transferred into the names of the
deceased as hereinbefore set forth. Now it is clear that when a
gift is made by a father to his child, that child has the exclusive
property in it. In Hay v. May (1863), 33 Beav. 81, at p. 87,
the Master of the Rolls said:

When a father parts with property in favour of his son, it becomes, as
between them, the exclusive property of the son, as much as if it had been
given to him for valuable consideration, in all cases, except where it rests
in fieri and some act remains to be done by the father to make the gift com-
plete, and which, as between volunteers, this Court will not interfere to
compel ;
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A gift cannot be revoked without the infant’s consent—IHals-
bury’s Laws of England, Vol. 17, p. 77; Smith v. Smith (1836),
7 Car. & P. 401,

It is also clear that a child may make a gift to a parent—see
Simpson on the Law of Infants, 4th Ed., p. 131, where a refer-
ence is made to the case of Wright v. Vanderplank (1856), 8
De G. M. & G. 133, wherein at pp. 146-7, Lord Justice Turner
said:

The law on the subject is well settled. A child may make a gift to a parent,
and such a gift is good if it is not tainted by parental influence. A child
is presumed to be under the exercise of parental influence as long as the
dominion of the parent lasts. Whilst that dominion lasts, it lies on the
parent maintaining the gift to disprove the exercise of parental infiuence, by
shewing that the child had independent advice, or in some other way. When
the parental influence is disproved, or that influence has ceased, a gift from
a child stands on the same footing as any other gift; and the question to be
determined is, whether there was a deliberate, unbiassed intention on the
part of the child to give to the parent.

In Archer v. Hudson (1844), 7 Beav. 551, the Master of the
Rolls said at p. 560:

Nobody has ever asserted that there cannot be a pecuniary transaction
between a parent and child, the child being of age, but everybody will
affirm in this Court, that if there be a pecuniary transaction between parent
and child, just after the child attains the age of twenty-one years, and prior
fo what may be called a complete “emancipation,” without any benefit
moving to the child, the presumption is, that an undue influence has been
exercised to procure that liability on the part of the child, and that it is
the business and the duty of the party, who endeavours to maintain such a
transaction, to shew, that that presumption is adequately rebutted; and
that it may be adequately rebutted is perfectly clear. This Court does not
interfere to prevent an act even of bounty between parent and child, but it
will take care (under the cirewmstances in which the parent and child are
placed before the emancipation of the child) that such child is placed in
such a position as will enable him to form an entirely free and unfettered
judgment, independent altogether of any sort of control.

Now the evidence shews that from the time Howard’s shares
were purchased, namely, 1927 down to 1932, the shaves remained
in his name and it was only in that vear that he endorsed the
certificate.  The facts shew that he had no intention whatever
of transferring the stock to his father but was told by his father
that the reason for requiring his endorsement was “as a mode of
convenience.” It would appear from all the facts that there
never was any “deliberate unbiassed intention™ on the part of
Howard to give the shares to the deceased.  Assuming, however,
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that one should disregard the evidence of Howard upon this point
and deal with it upon the bare facts of the endorsement of the
share certificate and the transfer of same into the name of the
deceased, should the transaction stand? I think so, assuming
that I am right in my view that the shares were originally given
to him by way of advancement. As I have pointed out, once the
shares became his property he had coraplete dominion over them
and they could not be taken away fromn him. He would have
had the right to give them to the deceased but in such case the
onus would have been on the deceased’s estate to shew that the
gift was the spontaneous act of Howard, acting under circum-
stances which enabled him to exercise an independent will and
which would justify the Court in holding that the gift was the
result of a free exercise of his will.

In Inche Noriah v. Shaik Allie Bin Omar (1929), A.C. 127,
in the Privy Council, it was sought to set aside a conveyance
given by an old Malay woman, who was wholly illiterate, to her
nephew by marriage, and their Lordships adopted as the prin-
ciples, applicable to a case of that sort, those which had been laid
down by Cotton, L.J. in Allcard v. Skinner (1887), 36 Ch. D.
145, 171. The Lord Chanecellor said at pp. 132-3:

The question to be decided is stated in the judgment of Cotton, L.J. in the
well known case of Allcard v. 8kinner, as follows: “The question is: Does
the case fall within the principles laid down by the decisions of the Court of
Chancery in setting aside voluntary gifts executed by parties who at the
time were under such influence as, in the opinion of the Court, enabled the
donor afterwards to set the gift aside? These decisions may be divided into
two classes: first, where the Court has been satisfied that the gift was the
result of influence expressly used by the donee for the purpose; secondly,
where the relations between the donor and donee have at or shortly before
the execution of the gift been such as to raise a presumption that the donee
had influence over the donor. In such a case the Court sets aside the volun-
tary gift, unless it is proved that in fact the gift was the spontaneous act
of the donor acting under circumstances which enabled him to exercise an
independent will and which justify the Court in holding that the gift was
the result of a free exercise of the donor’s will. The first class of cases may
be considered as depending on the principle that no one shall be allowed to
retain any benefit arising from his own fraud or wrongful act. In the second
class of cases the Court interferes, not on the ground that any wrongful act
has in faet heen committed by the donee, but on the ground of publie poliey,
and to prevent the relations which existed between the parties and the
influence arising therefrom being abused.”

In their Lordships’ view the relations between the appellant and respond-
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ent are correctly summarized in the judgment of the trial judge, and they
are amply sufficient to raise the presumption of the influence of the respond-
ent over the appellant. and to render it incumbent upon him to prove that
the gift was the spontaneous act of the appellant, acting under circumstances
which enabled her to exercise an independent will, and which justified the
Court in holding that the gift was the result of the free exercise of her will.

As appears from the case of Wright v. Vanderplank, supra,
parental influence is to be asswmed as long as the parental
authority and dominion last and the onus is on the parent to
prove that the parental influence was not exercised. So far as
the record shews, it would appear that the relations between the
deceased and his wife and children were amicable; and the
greater the love and affection and understanding between parents
and children the greater would be the parental influence. The
estate has not been able to offer any evidence to satisfy the onus
cast upon it.

Tn conclusion, my opinions on the questions are as follows:

As to question 1, the B.C.. Electric shares belong respectively
to the defendants Eliza Margaret Jones, Frances Elizabeth Jones
and Stephen Jones, the younger.

As to question 2, the B.C. Telephone Co. shares belong respec-
tively to the defendants Eliza Margaret Jones and Frances
Elizabeth Jones.

As to question 3, the B.C. Telephone Co. shares purchased n
the name of the defendant Howard belong to him.

Costs of all parties out of the estate.

Order accordingly.




XLIX.] BRITISH COLUMBIA REPORTS.

TOOKE BROS. LIMITED v. AL-WALTERS LIMITED,
LEVIN AND MATOFF.

Principal and surely—~Sale of goods—Guarantee—Termination of by notice.

The plaintiff company had been selling goods to the defendant retail company
and on January Tth, 1933, the defendant company owed the plaintiff
$2,300. The plaintiff then refused to deliver any goods, unless a guar-
antee was given. The defendants W. J. Levin and A, Matoff then gave
a written guarantee that in consideration of the plaintiff selling goods
to the defendant company on such terms as the plaintiff saw fit they
would guarantee payment of all moneys due the plaintiff up to $4,000.
In October, 1933, when the debt was at $1,800 the plaintiff’s loeal
manager advised the cutting of overhead expenditures and an arrange-
ment was made whereby one of the active members of the company
should drop out, that $200 should be paid on account of the debt and
that the balance be paid at $50 per month, four payments of which were
made. The defendant Levin then gave notice of putting an end to the
guarantee. Credits continued and on January 11th, 1934, the defendant
company assigned, at which time the debt to the plaintiff amounted to
$2,252.35. The plaintiff obtained judgment for this amount against the
defendant company and the guarantors.

Held, on appeal, varying the decision of McDoxarn, .J., per Macpoxarp,
C.J.B.C. and McPuiruips, J.A., that the plaintiff was entitled to recover
the amount due on the 7th of August, 1933, namely, $1,800, less the $400
that was paid thereon.

Per MagriN, J.A.: That as there was a substantial breach of the primary
condition upon which the guarantee was given in refusing to deliver a
special order of $328 for spring goods in the spring of 1933, the appeal
should be allowed.

Per McQuagrig, J.A.: That the appeal should be dismissed.

AI’PEAL by defendants Levin and Matoff from the decision
of McDoxarp, J. of the 26th of April, 1934, in an action against
Al-Walters Limited as principal and against the defendants W.
J. Levin and A. Matoff as sureties for goods sold and delivered
by the plaintiff to the defendant Al-Walters Limited. In
August, 1932, Walter Matoff and one Al Dwire, opened a haber-
dashery store on Granville Street, Vancouver, and shortly after
Al-Walters Limited was incorporated and took over the business
which was carried on by Walter Matoff and Al Dwire. In order
to secure advances of goods from the plaintiff to the defendant
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company the defendants W. J. Levin and A. Matoff signed the
following guarantee:

In consideration of your selling goods from time to time to Al-Walters
Limited, of Vancouver, B.C., on such terms of eredit as you shall think fit,
we guarantee to you the payment of all moneys which are now or which shall
at any time hereafter be due to you by them up to the amount of Four
Thousand Dollars ($4,000.00), and also due payment of all commercial paper
which may at any time hereafter be due to you by them or held by you upon
which they shall or may be liable.

You shall have the right at any time after the first shipment of goods to
refuse further eredit to the said Al-Walters Limited, to release any and all
collateral or other securities and to extend the time for payment to the said
Al-Walters Limited, or any person liable upon any collateral or other
security which you may at any time hold and to compromise or compound
with them, without notice to us, and without discharging or affecting our
Hability.

This guarantee to be a continuing guarantee.

In August, 1933, the manager of the plaintiff in Vancouver
advised the cutting of expenses in the defendant company and
that additional capital was required. Al Dwire’s mother then
invested $1,500 in the business and Walter Matoff stepped out
of the management. Two hundred dollars was paid on the plaint-
iff’s acconnt and it was agreed that $50 per month be paid on the
plaintiff’s ac